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C A S E S  
ARGUED AND DETERMINED 

IN T H E  

SUPREME COURT 
OF 

NORTH CAROLINA 

AT RALEIGH 

SEPTEMBER TERM, 1896 

C. E. KRAMER ET - 4 ~ .  V. JAMES Y. OLD ET AL. 

Contract-Sale of Good Will-Restraint of Trade-Validity of 
Contract-Breach of Contract-1nj~~nctio.n. 

1. One who by his skill and industry builds up a business acquires a property 
in the good will of his patrons which is the product of his own efforts, and 
he has the power to sell his right of competition to the full extent of the 
field from which he derives his profit, and for a reasonable length of time. 

2. An agreement by vendors of property and business that  they will not con- 
tinue the business in  the town in which the property is located will be 
upheld as  restricting the vendors from engaging in such business in  such 
place for  the lives of each and every one of them, and is not invalid a s  
being in restraint of trade for an unreasonable length of time. 

3. Where the vendors of a property and business stipulate that  they will not 
engage in the same business in the same place thereafter, neither of them 
has the liberty to take stock in or help to organize or manage a corpora- 
tion formed to compete with the purchaser. 

4. A single consideration of paying a specified sum of money by one party to 
a contract is sufficient to support several distinct stipulations by the other 
party to do.or to refrain from doing certain things, and it  is unnecessary 
to repeat in every paragraph of the contract that  such stipulations are  
entered into for the consideration once expressed. Hence: 

5 .  Where vendors sold their property and business, and stipulated with the 
purchaser that they would not thereafter engage in the same business a t  
the same place, the latter stipulation was not without consideration 
because the property sold was worth all that was paid for it. 
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6. Where vendors of property and business who agreed not to conduct the 
same business in the same place thereafter joined with others in forming 
a corporation for such purpose, only such vendors, and not the oorporation 
or other stockholders, will be enjoined from engaging in or taking stock 
in o r  assisting in the organization of such corporation. 

ACTION by C. E. Kramer and others against James Y. Old, W. T. 
Old, W. N. Old and the Elizabeth City Manufacturing Company, to 
enjoin defendants from engaging in the milling business in Elizabeth 
City, pending in PASQUOTANK, and heard before Timberlake, J., a t  
chambers, a t  Currituck Court-House, on 7 September, 1896, on motion 
to continue the restraining order theretofore granted. 

His  Honor continued the restraining order until the hearing, 
( 7 ) and the defendants appealed. 

W. J.  Grifin for defendants (appellants). 
E. F. Aydlett for plaintifs. 

AVERY, J. The courts in later years have disregarded the old rules 
by which it was sometimes attempted arbitrarily to fix by measurement 
the geographical area over which a contract in  partial restraint of trade 
might be made to extend, and to prescribe a limit of time1 beyond which 
it could not be made to operate. 

The modern doctrine is founded upon the basic principles that one 
who, by his skill and industry, builds up a business, acquires a property 
at  least in  the good will of his patrons, which is the product of his own 
efforts (Cowan v. Hairbrother, 118 N.  C., 406), and has the fundamental 
right to dispose of the fruits of his own labor, subject only to such re- 
strictions as are imposed for the protection of society either by express 

enactments of law or by public policy. Hughes v. Hodges, 102 
( 8 ) N. C., 239 ; Bruce 29. Btrickland, 81 N.  C., 267. But the property 

which one thus creates by skill, or talent and industry, is not 
marketable, unless the owner is at liberty to sell his right of competition 
to the full extent of the field from which he d e r i ~ e s  his profit, and for a 
reasonable length of time. Cowan v. Fairbrother, supra; 2 High Inj.,  
sec. 1174; Cloth Co. c. Lorsant, 39 L. J .  N. S. Eq., 86; Rousilon v. Rousi- 
Zon, 14 Ch. D.. 351; Clark on Contracts, p. 451. To the extent that the 
assignor of this species of property is left a t  liberty to come into competi- 
tion with the assignee the market value of what is  sold must fall belwv 
that of the untrammeled right of freedom from competition in the whole 
field from which the former derired the support of his business. The test 
of the reasonableness of the territorial limit covered by such contracts is 
involved in the question whether the area described in the contract is 
greater than i t  is necessary to make it in order to protect the purchaser 
from competition in his efforts to hold and get the full benefit of the 
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business or right of competition bought by him. The three defendah,  
who sold to the plaintiff, retained the undisputed right to continue in 
the same business and operate at any point beyond Elizabeth City and 
the vicinity, and exercised it by operating their mills. 

But in our case i t  was not contended that the area of territory covered 
by the restrictive agreement was so unreasonably great as to vitiate the 
contract, but that the time for which the defendants covenantea to re- 
frain from entering into the same business imposed an unnecessary re- 
striction upon the rights of the three defendants, and was therefore con- 
trary to public policy and void. I t  must be conceded that in so far as 
it is consistent with the power to sell the property which is the creation of 
one's own labor, physical or mental, society has the right to claim an open 
field for every man's labor, skill and competition with others, both 
for the benefit of his family and the more direct benefits accruing ( 9 ) 
to society from removing restrictions and encouraging competi- 
tion in  every kind of trade. The reason of the law leads to the adoption 
of any rule that is calculated to reconcile all conflicts between the proper 
exercise of the jus disponendi of the individual and the interests of 
society a t  large. The services of no one person are so valuable to the 
~ubl ic ,  in any field to which his business may extend, as to demand that 
he shall receive a smaller price for his right of competition, because an 
arbitrary rule forbids him toeextend the restriction in  point of time to 
the term of his own life, or that of the purchaser, or for their joint lives. 
The enlargement of the restrictive area by later adjudications is founded, 
therefore, upon a principle which it was reasonable to apply in dctermin- 
ing what is the lawful limit of time. Where the contract is between 
individuals or between private corporations, which do not belong to the 
quasi-public class, there is no reason why the general rule that the seller 
should not be allowed to fix the time for the operation of the restriction 

, so as to command the highest market price for the property he disposes 
of should apply. Diamond Match Co. v. Roeber, 106 N. Y., 473; Mor- 
gan, v. Perhamus, 36 Ohio St., 517; Morse 1;. 1Vo?*se, 103 Mass., 73. 

The stipulation on the part of James Y. Old, W. P. Old and W. N. 
Old, to quote the exact language of the contract, is, "that they will not 
continue business of milling in the vicinity of Elizabeth City after 1 
September, 1891, and the full completion of this agreement." The con- 
tract having been in other respects performed, the agreement is now com- 
plete in  the sense contemplated by the parties. The three defendants 
were a t  most restricted from engaging in the business for the lives of 
each and every one of them. Such a sale has been upheld upon 
reason and authority in  other courts. The plaintiff bought their ( 10 ) 
right to compete in their own persons in the business to which he 
succeeded as purchaser. I t  was not unreasonable that he should insist 

3 
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upon the stipulation that none of the three should interfere while they 
lived, by competition at  the particular place mentioned, either with him 
as purchaser, or his assignee in  law or in fact. I n  the case of Morgan v. 
Perhamus, supra, the facts were that a milliner sold her stock and good 
will, and engaged "not to carry on the business at a?Ly time in future at 
the town of F. or within such distance of said town as would interfere 
with safd busiiess, whether carried on by said L. S. and P. or their suc- 
cessors." The agreement Tvas held to be binding by the Supreme Court, 
and the seller mas enjoined from resuming business. There, as in our 
case, the time was not described, except as an inhibition on a particular 
person, with the implication that i t  should extend to her life. The law 
would have construed the contract as conferring the right to sell or trans- 
mit to a personal representative as a part of the assets of his estate the 
property bought, whenever the time was found to be coextensive with the 
lives of the three defendants. Cowan v. Fairbrother, supra; Clark Con- 
tracts, p. 454, 455, and note, p. 456; 2 High Inj., Sec. 1345; Lewis v. 
Langdon, 7 Sim., 422 ; Bininger v. Clark, 60 Barb., 113. I n  McClary's 
Appeal, 58 Penn. St,, 51, the agreement, which was held not to be un- 
reasonable, was that a physician who had sold his business and good will 
to another physician should "never thereafter establish himself as a 
physician within twelve miles (of his original place of business) without 
the consent of the purchaser." The contra,ct there, like that under con- 
sideration, could be fairly construed in no other way than a8 operating 
for the term of the seller's life. These cases and others are cited with 

approval by text-writers, and seem as a rule to have established 
( 11 ) the reasonable doctrine contended for by the plaintiff in the 

States as well as in England. 2 High, supra, see. 1180 ; 1 Beach 
Inj., see. 462 to 470; Whitaker v. Howe, 3 Bear, 383. 

I t  is elementary learning that the single consideration of paying a 
specified sum of money by one party to a contract is sufficient to support 
several distinct stipulations by the other party to do or refrain from do- 
ing certain things, and i t  is unnecessary to repeat in  every paragraph of 
the contract that such stipulations are entered into for the consideration 
once expressed. I t  is sufficient to set forth that A has paid or agreed 
to pay a certain sum, and that B has agreed to do or abstain from doing 
certain things which may be stated seriatim in separate paragraphs.. A 
case almost exactly in  point, because i t  relates to a somewhat similar 
agreement, is that of Morse v. Norse, supra. 

Though the contract is valid and binding as between the parties, it in 
no way impairs the right of the defendants who were not parties, to en- 
gage in any kind of business in Elizabeth City. But, as a Court of 
Chancery we must declare that, where injunctive relief is asked, i t  is 
the duty of the Court to restrain the contracting parties from violating 
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the spirit as well as the letter of the agreement. Under a fair and just 
interpretation of its terms, the stipulation meant that the three defend- 
ants would not engage in business so as to bring their skill, names and 
influence to the aid of any competitor carrying &n the same trade within 
the prohibited limits. I t  was therefore a violation of the contract on the 
p a r t  of the three mentioned, or either of them, to take stock in, help to 
organize or manage a corporation formed to compete with the 
plaintiff in  his business. Jones v. Hearns, 4 Ch. Div., 636. ( 12 

While the courts will not restrain a party bound by such a con- 
tract from sellling or leasing his premisels to others to engage in  the 
business which he has agreed to abstain from carrying on, or from sell- 
ing to them the machinery or supplies needed in embarking in  i t  (Reeves 
T. Sprague, 114 N.  C., 647), a differe'nt rule must prevail when it ap- 
pears that the prohibited party attempts, not to sell outright to others, 
but to furnish the machinery or capital, or a portion of either, in lieu 
of stock, in a corporation organized with a view to competition with the 
person protected by his contract against such injury. The three con- 
tracting defendants have presumably received the full value of the busi- 
ness sold, and which is protected by their own agreement against their 
own competition, and equity will not allow them, with the price in their 
pockets, to evade their contract under the thin guise of becoming the 
chief stockholders in a company organized to do what they can not law- 
fully do as individuals. 

The judgment must be modified so as to restrain only the three de- 
fendants who were parties to the original contract from engaging in or 
from taking stock in or assisting in the organization of a corporation 
formed with the purpose of carrying on the business of milling in or in 
the vicinity of Elizabeth City. The order must be vacated as to the 
other defendants. 

MODIFIED AND SFFIRMED. 

Cited: Hauser v. Hardir~g, 126 N.  C., 299; Shute v. Heath, 131 
N.  C., 282 ; Teagzce v. Shaub, 133 N.  C., 465; Disosway v. Edwards, 134 
N.  C., 257; Anders v. Gardner, 151 N.  C., 605; Wooten v. Harris, 153 
N.  C., 44; Fazcst 1 1 .  Rohr, 166 N.  C., 191; Pinch v. Afichael, 167 N.  C., 
323; Sea Food Co. v. Way, 169 N. C., 683, 685. 
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13 
I?. M .  COOK v. GUIRKIN & CO. 

Pleading-Confession and Auoidance-Burden of Proof-Different 
Causes o f  Act ion.  

Where the answer admits material allegations of the complaint (i. e., such 
a s  a re  issuable or essential to the proof of the cause of action), but accom- 
panies the admission with a statement of affirmative matter in  esplana- 
tion by way of defense, the admission, so fa r  as it  extends, has the force 
and effect of a finding of a jury, and the burden of proving the new matter 
in  avoidance is upon the defendant. 

An ordinary test to determine upon whom the burden rests to produce 
certain testimony is that it  is always incumbent upon a party who sets 
up in  his pleadings facts which a re  within his own peculiar knowledge, 
or who has the custody of documents upon which he relies to establish 
a certain averment, to prove such facts or averments where it  is material 
for him to do SQ. 

Where, in an action to enjoin the sale of mortgaged land and for a cancella- 
tion of the note secured by the mortgage, the plaintiff alleged that the 
note had been paid and discharged in full by the sale of securities deposited 
with defendant for much more than the mortgage debt, and prayed judg- 
ment for the cancellation of the note, and, as a second cause of action, 
prayed judgment for the residue of the proceeds of the sale of the securi- 
ties, and defendant admitted the sale of the securities for more than the 
mortgage debt, but averred that  the excess was applied, by plaintiff's 
oonsent, to the payment of other debts due by plaintiff: Held, that upon 
the admission of the answer, the plaintiff having established a prima facie 
case, was entitled to the equitable relief prayed for, and i t  was incumbent 
upon the defendant to prove the averments of his answer. 

In such case, a motion by the plaintiff for judgment on the admissions in  
answer, before empaneling the jury, or his refusal to offer evidence in  
support of his second cause of action after the empaneling, does not affect 
his right to judgment on the first cause of action, though it  waives his 
claim for relief on the second. 

14 ) ACTION, tr ied before Timberlake,  J., a n d  a jury,  a t  F a l l  Term, 
1896, of PASQUOTANK. T h e  n a t u r e  of t h e  action a n d  pleadings 

appears  i n  t h e  opinion of Associate Jus t ice  AVERY. 
A f t e r  t h e  j u r y  had  been empaneled, t h e  pleadings were read. T h e  

Cour t  then  directed t h e  plaintiff to proceed wi th  h i s  case. T h e  plaintiff 
then announced t h a i  h e  rested his  case on  admissions i n  pleadings. T h e  
court  then s a i d :  '(Judgment f o r  the  defendant," a n d  wrote same on h i s  
docket, a n d  directed the clerk to  so enter  it .  T h e  plaintiff then asked t o  
be allowed t o  t ake  a nonsuit, which motion the  Cour t  stated came too 
late, as  judgment  h a d  already been entered f o r  defendant, a n d  refused 
i t ;  sa id  motion was made, however, before t h e  actual  signing of t h e  judg- 

6 
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ment, but after its rendition. Plaintiff excepted. No issues were asked 
for; or tendered, or submitted. Plaintiff moved for a new trial. Mo- 
tion for a new trial  was overruled. Plaintiff excepted and appealed. 

E. P. Aydlett and B. B. Winborne for plaintif (appellmt). 
.To counsel contra. 

AVEEY, J. The plaintiff alleges that the defendant holds his note for 
the sum of $464.60, due August, 1886, and secured by a deed of trust 
conveying a certain lot, and that on 19 May, 1894, the other defendants 
caused the defendant trustee to advertise the same for sale. The plain- 
tiff further alleged that the note had been paid and discharged in full by 
the sale of bonds and coupons deposited with the defendants, from which 
the defendant realized $1,500. The plaintiff demanded judgment that 
the note be canceled and for the residue of the $1,500 and asked and ob- 
tained an injunction till the hearing. 

The defendants admit that they received the securities worth ( 15 ) 
more than $1,500 from the plaintiff, but aver that the proceeds 
of the sale of the bonds received were by the plaintiff's consent applied 
to the payment of other debts due them from the plaintiff, after a settle- 
ment and before the fiote and mortgage (which gave rise to this con- 
troversy) were executed. 

Upon the trial, the plaintiff rested his case before the jury upon the 
admissions in the answer, and insisted that the laboring oar was with the 
defendants to show the lawful application of the fund, which they ad- 
mitted was received, otherwise the court should adjudge the application 
of i t  to the payment of the note secured by the mortgage. 

Had the plaintiff simply set up, as a ground for the interference of 
the Court of Equity, that the debt secured by the mortgage had be'en 
paid, and had that allegation been met with a general denial, the burden 
would manifestly have rested on the plaintiff to prove1 the payment, but 
when the defendants admitted the receipt of $1,500 from the plaintiff 
and sought to avoid its application, as a payment on the note, by a 
general averment that it mas lawfully applied to the payment of other 
claims held by them against the plaintiff, the question arose whether the 
burden was not shifted to the defendants. Was i t  not incumbent on them 
to show that a fund, admitted to h a w  been received, was not properly 
applicable to the discharge of a debt acknowledged to have been then due, 
but that i t  was used in liquidation of other indebtedness, to which they 
might lawfully apply it in preference to the note? 

The general rule is that the laboring oar remains with the plaintiff to 
- establish every affirmative proposition that i t  is essential to prove, in 

order to entitle him to the judgment demanded. But when the defend- 
ant admits the truth of any or all of the facts, which constitute his 
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( 16 ) cause of action or entitle him to recover, such admissions as 
far  as they extend have the same force and effect as a finding of 

the jury. Helms v. Green, 105 N.  C., 251; Bonham v. Craig, 80 N. C., 
224. I f  the defendant admits all the material allegations and seeks to 
avoid the apparent liability growing out of such admissions, by setting 
up new matter in avoidance, he must prove the facts necessary to estab- 
lish his de~fense and thereby overcome the plaintiff's apparent right to 
recover. 

I t  is true in  this case that the plaintiff first admitted a debt and set 
up payment, but when the defendants admitted a sufficient set-off, and 
sought to avoid its application in discharge of the debt by averring the 
legal right to apply it in some other way, i t  became incumbent on them to 
show what they averred, or submit to the judgment for a perpetual in- 
junction. I t  seems to be the well-settled rule that where the answer ad- 
mits material allegations of the complaint but accompanies the conces- 
sion with a statement of affirmative matter in  explanation by way of de- 
fense, "the plaintiff may avail himself of the admissions without the 
qualifications." Pomeroy R. & Rem., see. 578 ; Dickson, v. Cole, 34 Wis., 
626; Farm1 v. Hermessy, 21 Wis., 632. The material facts, in  the ap- 
plication of the rule, are such as are issuable or essential to the proof of 
the cause of action, Pomeroy, supra, sec. 617. 

"Whenever, whether in  plea or replication or rejoinder or surrejoin- 
der, an issue of fact is reached (says 2 Wharton Ev., sec. 354), then, 
whether the party claiming the judgment of the court asserts an affirnia- 
tive or negative proposition, he must make good his assertion. On him 
lies the burden of proof." This rule was laid down as applicable to the 
common-law system of pleading, where the contest was ultimately 
narrowed down to a single issue. But under the code system the ulti- 

mate issuable fact upon which the controversy in our case hinges 
( 17 ) is whether the defendants held other claims, to which they had the 

right to apply the fund, which they admit passed into their hands. 
This they have asserted and hare the means of proving if i t  be true. 

One of the tests often resorted to in  order to determine upon whom 
the burden rests to produce particular e~ridence is that i t  is always in- 
cumbent upon a party who sets up in  his pleadings facts which are 
within his own pelculiar knowledge, or who has the custody of t h e  docu- 
ments upon which he relies to establish a certain averment, to prove 
such facts or averments where i t  is material to his cause to do so. S. v. 
Morrison, 1 4  N. C., 299; S. v. Emery, 98 N. C., 668; Helms v. Green, 
supra, at p. 263; Bank v. Bridgers, 114 X. C., 383; 1 Rice Civil Evi- 
dence, sec. 77 ; Brown v. i~itchell,  102 N. C., 347 ; Rice Cr. Evidence, sec. 
260. I n  no court can the burden of proring a negative be imposed on a 
plaintiff, where the facts are within the peculiar knowledge of the de- 

8 
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fendant, and this principle may also be invoked in support of the propo- 
sition that it was incumbent on the defendant to show the truth of aver- 
ments that, from the face of the pleadings, seemed to involve the pro- 
duction of papers in possession of defendants. Rice, supra, see. 262. 

I t  may be contended for the defendants that the plaintiff, for a second 
cause of action, claimed that a balance of "five hundred dollars or some 
other large sum" was due him from the defendants, and that it thereupon 
became incumbent on him to offer testimony to show the sum t h a t  he 
was entitled to recover. But if, on the other hand, the pleadings estab- 
lished the right of the plaintiff upon his first cause of action to demand 
judgment that the mortgage debt was paid and for the cancella- 
tion of the note or for perpetual injunction, and the failure to ( 18 ) 
offer additional evidence would not work a forfeiture of his right 
to the judgment which he was entitled to demand without empaneling a 
jury, the motion for such a judgment before empaneling a jury, or the 
refusal to offer proof in support of his second cause of action aftelr they 
were empaneled, must be held a waiver of the claim for relief growing 
out of the second cause of action. but neither would work a forfeiture or 
be deemed an abandonment of the right to a judgment on admissions in 
pleadings which constituted a sufficient basis for a decree for any relief 
whatever. The burden rests upon the plaintiff to prove a prima facie 
case, and he may safely rest when he has offered testimony tending to 
show his right to the relief demanded upon any one of several causes of - 
action declared upon, a fortiori when upon the face of the pleadings ad- 
missions appear which entitle him to relief without offering any addi- 
tional testimony. 1 Rice Civil Ev., p. 136, see. 894. The plaintiff was 
entitled to wii upon the test quest& who had the right t o  judgment 
without offering testimony othelr than that already before the Court. 

The assertion of the right to judgment upon one cause without 
attempting to establish the facts upon which other causes of action de- 
pend is a waiver of the demand for judgment upon them, but in  no way 
precludes a party from the benefit of admissions in pleadings which are 
tantamount to a verdict that will support a judgment. 

For the reasons given there was error, and the plaintiff is entitled to a 

Cited: S. v. lMorrison, 126 N.  C., 1124; Thomas v. Gwyn, 131 N.  C., 
461; Junge v. MacKnight, 135 N .  C., 114; Eason, v. Dortch, 136 N.  C., 
294; S. v. BZacLZey, 138 N. C., 623; Bowser v. Wescott, 145 N.  C., 63; 
Embler v. Lumber Go., 167 N.  C., 460; Walker v. Parker, 169 N.  C., 155. 
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( 19 > 
AMOS GWINN ET AL. V. L.  S. PARKER ET AL. 

Practice-Judgmenlts in Fieri During Term of Court-Discvetionary 
Power of Judge to Extend Time for Filing Pleadings. 

1. Any order or decree made during a term of court is in fieri, and subject to 
be vacated or  modified during such term. 

2. The exercise of the discretionary power of a court to extend time for filing 
pleadings is not reviewable. 

ACTION, heard at  Spring Term, 1896, of GATES Superior Court, before 
Robinson,, J .  The plaintiff appealed from the order referred to in the 
opinion of Faircloth, C. J. 

E. P. Aydlett for plaintiffs (appellants). 
R. 0. Burton for defendants. 

FAIRCLOTH, C. J. The plaintiff, having previously filed a complaint, 
on Thursday, Spring Term, 1896, obtained judgment for want of an 
answer. On the next day the judge, on defelndants' affidavit and appli- 
cation, set aside the judgment and allowed defendants 30 days to answer. 
Plaintiff appealed. 

I t  has been the settled rule for some time that any order or decree 
made was, during the term, in fieri, and that the Court during the term 
could vacate or modify the same. 

The Court has the discretion also, not reviewable, to extend the time 
for filing pleadings. Code, see. 274; Gilchrist v. Kitchin, 86 N.  C., 20; 
Brown v. Hale, 39 N. C., 188. 

AFFIRMED. 

Cited: Davison v. Land Co., 120 N.  C., 260; Woodcock v. Nerri- 
mofi, 122 K. C., 735; S. .r;. Chesnutt, 126 N.  C., 1122; Cook v. Tel. Co., 
150 N.  C., 429; Gold v. ~Waxzoell, 172 N. C., 150. 

LOVEY NICHOLSON v. COMMISSIONERS O F  DARE COUNTY. 

Claim on, Decedent's Estate-Suit by Legatee-Evidence- 
Presumptions. 

1. Where, in  the trial of an action by one claiming to be the assignee of a n  
interest in  a judgment obtained by one county against another, the only 
evidence as  to  the assignment was the record of the case in  which the 
judgment was rendered, showing that the commissionens of the creditor 
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county had assigned the judgment against the debtor county to  various 
persons, of whom plaintiff's ancestor was one, but plaintiff's name nowhere 
appeared as one of the assignees, it was error to refuse an inetruction that 
there was no evidence of an assignment to plaintiff. 

2. In an action by a legatee to recover a claim due to the testator's estate, 
where it does not appear that an executor was appointed, and that he 
settled the estate and assigned the claim to plaintiff, it will not be pre- 
sumed that these things were done. 

PETITION to rehear the case between same parties, decided a t  February 
Term, 1896, 118 N. C., 30. 

W. B. Shaw for plaintiff (petitioner). 
E. F. Aydlett contra. 

FURCHES, J. This case was heard at  the last term of the Court on the 
appeal of the defendant (118 N. C., 30), and is now before the Court 
upon a petition to rehear. 

The first ground of error set forth in the petition is that this Court 
reversed the Court below for the reason that the "will of C. W. Nichol- 
son was not made a part of the record, and that it was not shown to the 
Court that there was a personal representatire of said C. W. Nichol- 
son." This assignment of error is not true in fact, as will plainly appear 
upon reading the case as reported supra. I t  is true that in the argu- 
ment of the case it is stated that the will of C. W. Nicholson is not made 
a part of the record, and that it does not appear to the Court whether 
there was an executor or not. But neither of these was the point de- 
cided by the Court, but they were only facts stated leading to the ques- 
tion decided. 

The plaintiff in her complaint claimed that she was the assignee of 
$712.72 in a judgment which Currituck County had recovered and held 
against Dare County. This was denied by the defendant and made 
the issue to be tried, and is the only issue decided by this Court a t  
the last term. 

The plaintiff by her complaint made the prodeedings, the re- 
(23) 

ports and judgments in  the case of Currituck County ?;. Dare County, a 
part of her complaint. And on the trial the plaintiff offered and 
read this record in  evidence, which was the only evidence offered in the 
case, except the will of C. W. Nicholson. So if there is any evidence 
to sustain the plaintiff's allegation that plaintiff is the assignee of 
$712.74 in the judgment of Currituck against Dare, i t  is in this record 
introduced by plaintiff. Upon examination of this record we find it 
stated that "on 2 March, 1882, the Commissioners of Currituck County 
assigned, of this judgment against the defendants, the following amounts 
to the persons named below," and aniong the names below is that of 

11 
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C. W. Nicholson, and opposite his name is set $712.74. We find the 
name of C. W. Nicholson as many as seven times mentioned in this 
record, and the name of Lovey Nicholson is not to be found in it. 
There is this entry, "8. To paid Mrs. Nicholson, $276.50." But this was 
no part of the judgment of Currituck against Dare, eren if the "Mrs. 
Nicholson') mentioned is Mrs. Lorey Nicholson, the plaintiff in this 
case; and there is nothing, unless it be this entry, to show that she is. 

Upon this evidence on the trial below the defendant asked the Court 
to charge the jury '(that there is no evidence of an assignment of any 
judgment, or the interest of any judgment, to plaintiff by Currituck 
County." This prayer was refused by the Court, and we said there was 
error in this refusal. And after another argument and a full considera- 
tion of the whole case we are of the same opinion now that we were 

then. 

( 24 ) I n  the argument, the counsel for plaintiff seemed to lay great 
stress upon the fact that it appeared from the record that C. W. 

Nicholson died in June, 1880, and this assignment was not made until 
May, 1882. But we are unable to see the force of this argument; for 
if i t  should be held (and we do not so hold, as that question is not before 
us) that i t  is void as to C. W. Kicholson, i t  could not follow that this 
made it a good assignment to some one else to whom it mas not assigned. 

I t  was suggested on the argument a t  this term that the plaintiff 
could probably sustain her action under the doctrine of presumption that 
the clerk of Currituck had qualified, or appointed and qualified, the 
plaintiff or some one else the personal representative of C. W. Nicholson ; 
and that as more than two years had elapsed since the death of C. W. 
Nicholson the plaintiff or whoever qualified as the personal representa- 
tive, had paid the debts and settled the estate, and assigned this claim 
to plaintiff as a part of her legacy under the will. But this can not be 
so, as there is nothing for the presumption to rest upon. There is no 
law requiring a clerk to appoint an administrator or to qualify an 
executor, unless he is applied to and asked to make such appointment. 
Generally, presumptions arise from admitted or established facts, and is 
a very useful principle of legal jurisprudence. But it can not be 
presumed that a party is the owner of property without some admitted 
or established fact to start with. Where an indebtedness exists by a 
promissory note or other negotiable paper capable of manual delivery, 
and the plaintiff is in possession of the note or other paper, the law, 
in the absence of other evidence, qresumes the holder to be the owner. 
But here is the fact that the plaintiff is in possession of the note which 

creates or raises the presumption. But if the plaintiff had no pos- 
( 25 ) session of the note, there would be no presumption. So, if one is 

12 
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in  the actual possession of an office, the fact that he is in, exercising the 
duties of the ofice, raises the presumption that he is rightfully in. So it 
is that where an officer of court does a thing in the line of official duty 
the law presumes it rightfully done until the contrary appears. But 
i t  can not be presumed that a court has tried a case or made an appoint- 
ment, although it had the right to do so if applied to, and if he does 
this it must be made to appear upon proof of the fact. So, there can 
be no presunzption that the clerk had appointed and qualified a per- 
sonal representative of C. W. Nicholson. And as there is no evidence 
or presun~ption that any one has ever been appointed, there can be no 
presumption that they acted properly or improperly. 

Besides, this suggestion is not only without foundation to rest upon 
but it is in direct conflict with the allegation of plaintiff's complaint, 
which alleges that she is the assignee of the County of Currituck. And 
i t  was argued before us by plaintiff's counsel that C. W. Nicholson never 
had any interest in this judgment upon which this action was brought. 

The petition must be dismissed, and the case goes back for a new trial, 
when the plaintiff will take such course as she may be advised by counsel. 
Petition dismissed. 

NEW TRIAL. 

Cited: 8. c., 121 3'. C., 28;  Hamer v. McCall, ib. ,  197; Xcholson 
v. Comrs., 123 N. C., 15. 

ANDREW COWAN ET AL. v. GEORGE A. PHILLIPS ET AL. 
( 2 6 )  

Action to Set Aside Fraudulent Dee%-Fraudulerd Conveyance-Fraud 
in Law-Presumption of Fraud-Evidence to Rebut Presumption- 
General Assignment, What i s  Not. 

1. Where a mortgage is fraudulent upon its face the fraud cannot be rebutted 
by evidence, and it is the duty of the court to declare it fraudulent and 
void, but where the fraud is not disclosed on the face of the instrument, 
bat sufficient badges appear to create a presumption of fraud, the presump- 
tion may be rebutted by evidence, the burden being upon the defend.ant. 

2. In the trial of an action to  set aside a deed for fraud, a presun~ption of 
fraud raised by the deed in evidence cannot be rebutted by the defendant's 
testimony that the deed was made in good faith. 

3. Where a chattel mortgage given by husband and wife on a stock of goods 
to secure notes previously given by the husband for the purchase of a 
half-interest therein, the wife being the owner of the other half, provided 
that the liusband should remain in possession of the stock and conduct 
the business as agent for the mortgagee at a salary greatly in excess of 
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what he had formerly received from the business, and no money was 
required to be paid over to the mortgagee until the maturity of the notes: 
Held, that, while not fraudulent on its face, as  a matter of law there is a 
presumption of fraud which cannot be rebutted by evidence of the parties 
that  the deed was made in good faith and not to defraud creditors. 

4. Where a n  insolvent debtor executed a chattel mortgage to secure a pre- 
existing debt, but a t  t h e  same time owned other property nearly or quite 
equal in  value to that mortgaged, the transaction did not operate as  a 
general assignment and was not rendered void by the failure of the mort- 
gagor to file a schedule of preferred creditors, etc., as  required by ch. 453, 
Acts of 1893. (Bank v. Gilmer, 116 N. C., 684, distinguished.) 

( 27 ) ACTION, tried before Graham, J., and a jury, at  May Term, 
1896, of BEAUFOXT. There was a verdict for the plaintiffs, and 

from the judgment thereon the defendants appealed. The facts appear 
in the opinion of Associate clustice Purches. 

W.  B. Rodman for plai?ztifs (appellants). 
Chas. F. Warren for  defendant. 

FURCHES, J. This is an action brought by plaintiffs, who are creditors 
of the defendant, T. E. Warren, against said Warren and George A. 
Phillips, mortgagee, to set aside the mortgage on the ground of fraud. 
The defendant Phillips and M. A. Warren, wife of T. E. Warren, 
were partners in the harness business from 1890 to 14 January, 1893, 
when the defendant Phillips sold his interest in the business to the 
defendant T. E. Warren at  the price of $1,250, when the defendant 
T. E. Warren executed six notes as the consideration of the purchase, 
five for $200 each and one for $250, payable to the defendant Phillips, 
one of said notes falling due on 14 January of each succeeding year, 
making the last, which was for $250, fall due on 14 January, 1899. 
On 21 Nouember, 1894, the defendaht T. E. Warren executed a mortgage 
to the defendant Phillips on the stock of goods in his harness business 
to secure the payment of the six notes mentioned above. Among the 
conditions contained in this mortgage were these : That said Warren was 
to pay said notes as they became due, and in default of said payments 
the mortgagee, Phillips, was authorized to foreclose. Another condition 
was that the defendant Warren was to remain in possession of the 
goods so mortgaged until these notes were paid, was to carry on the 

business, to buy and sell for cash only, and was to receive from 
( 28 ) the business, for his services, and to cover running expenses, 

such as rents, taxes, etc., $25 per week. 
The plaintiff then produced evidence showing that defendant Warren 

was the owner of a house and lot in the town of Washington which was 
under mortgage, which had since been foreclosed by sale, and only brought 
the amount of the mortgage debt. 

14 
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That he claimed to own another small tract of land worth some $400 
or $500, and that he owned between $400 and $500 worth of personal 
property not included in the mortgage; that the defendant Warren 
was then being pressed with debts, and there were $900 or more in 
judgments against him, besides that of plaintiffs, which was $869.35, 
making about $1,800 in judgments against him, upon some of which 
judgments executions had been issued and returned nulla bona. I n  
fact he was badly insolvent. 

None of these facts were denied or controverted by defendants, and the 
only evidence defendants offered in rebuttal or explanation was the 
testimony of both the defendants that the debts secured were bona fide 
debts, and that the mortgage was made in good faith to secure these 
notes and not with intent to hinder, delay or defraud creditors. This 
evidence was objected to by plaintiffs, but admitted by the Court, and 
plaintiffs excepted. 

The Court was asked to hold and to charge that the mortgage upon 
its face was fraudulent and void. The Court declined to give this 
instruction, and we find no error in this ruling. And while we hold 
that it was not fraudulent upon its face, i t  is certainly on the verge of 
being so, as said by Bymum, J., in the case of Cheatham v. Hawkins; 
76 N. C., 335. Where a mortgage is fraudulent upon its face it is then 
called a fraud in law and can not be rebutted by evidence. But where 
i t  does not disclose such a fraud upon its face as to call upon the 
Court to declare i t  fraudulent and void, but has such ear-marks ( 29 ) 
and badges of fraud as to create a presumption of fraud, this 
presumption may be rebutted, but the burden is on the defendant. There 
is sufficient appearing upon the face of this mortgage to create the 
presumption. And if it had contained upon its face what appears in 
evidence and uncontradicted-that Warren at the time was badly 
insolvent, and that while he had worked for the defendant Phillips and 
M. A. Warren, while they were partners, at  $50 per month, and that 
by this mortgage his wages had been increased nearly one hundred per 
cent-it would have become the duty of the court to declare it fraud- 
ulent and void, as a matter of law. Cheatham v. Hawkins, supra. 

And this presumption is not allowed to be rebutted by the testimony 
of the defendants that it was made in good faith to secure the six noies 
and not to defraud creditors. Booth v. Carstarphen, 107 N .  C., 395, 
and cases cited. Indeed, this case is so nearly the same as Cheatham v. 
Hawkins, 76 N. C., 335, and 80 N. C., 161, that we are not able to dis- 
tinguish the principle involved in the one from the other. 

Therefore, while his Honor was correct in refusing to hold that the 
mortgage was fraudulent and void from what appeared upon its face as 

15 
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a matter of law, he should have instructed the jury, after the evidence 
was in, that if they believed the evidence the mortgage was fraudulent as 
to the plaintiff, and that they should so find. 

There was another question discussed, which it hardly seems necessary 
for us to pass upon in view of what we have already decided, and would 
not, but for the fact that i t  would come up again if the case should be 
tried again. 

The plaintiff contended that this mortgage fell within the provisions 
of the Act of 1893, and was void for the reason that the mortgagor 

! 30 ) filed no schedule, as he was required to do; and Bank v. Giber, 
116 N.  C., 684, and same case, 117 K. C., 416, were cited to sus- 

tain this contention. But this case is distinguishable from Ba73 v. Gil- 
rner, and in our opinion does not fall within the provisions of the Act 
of 1893. 

There is error, and there must be a neiw trial as to the issue of fraud, 
and the new trial will be confined to this issue, o r  issues involving this 
question, as the appeal seems not to have involved the othelr questions 
decided. 

ERROR AND NEW TRIAL. 

Cited: Ferree v. Cook, post, 171;  owa an v .  Phillips, 122 N.  C., 73; 
Commission Co. v. Porter, ib., 698; Edwards v. Supply Co., 150 N.  C., 
173; Grocery Co. v. Taylor, 162 N.  C., 311; Wall v. Rothrock, 171 N.  C., 
391. 

Statute of Frauds-Pleading-Partnerslaipc-Injunct and 
Receiver. 

1. Under a par01 agreement to convey real estate, the person who is to receive 
the conveyance cannot plead the statute of frauds if the other is able and 
willing to perform his contract. 

2. Where one partner agrees t o  convey an interest in real estate, and is able 
and willing to perform his part of the contract, equity will consider what 
should be done as done and the partners joint owners of the property. 

3. Where, after the dissolution of a partnership, one of the partners, who is 
insolvent, retains possession of the assets and buys a subsisting mortgage 
upon the real estate of the partnership under which he is proceeding to 
sell, it is proper t o  restrain the sale, appoint a receiver, and order an 
account. 

ACTION, pending in BEAUFORT Superior Court, for an injunction 
and the appointment of a receiver, etc., and heard before Boykin, J., 

1 6  
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a t  chambers, in Washington, K. C., a t  May Term, 1895, of BEAU- ( 31 ) 
FORT. His  Honor continued the restraining order theretofore 
granted by B r o w n ,  J., and ordered an account, and appointed a receiver, 
and defendant appealed. The facts appear in the opinion of Associate 
Justice FURCHES. 

J .  H.  S m a l l  and B. B. ATicholsom for p l a i n t i f .  
W.  B. R o d m a n  for defendant (appe l lan t ) .  

FURCHES, J. This action is before us by appeal of the defendants from 
an  order of the Court below granting an injunction and appointing a re- 
ceiver. And as the appeal is from an interlocutory order based upon affi- 
davits, i t  becomes our duty to consider only such matter as will enable 
us to determine whether the order appealed from should be continued 
till the final hearing, and to leave as many of the disputed and litigated 
questions undisposed of as we can until the final hearing. 

I t  appears from the affidavits of both parties that there was a partner- 
ship entered into to do a milling and lumber business, (though there is 
some dispute as to the terms of this partnership, and we do not under- 
take to settle this disagreement), and that under this agreement the plain- 
tiff and defendant commenced and carried on the milling and lumber 
business for some time, both parties alleging that they put money and 
labor into the concern. 

After operating this business for some time a disagreement took place 
between them and work was suspended, and the defendant alleges that 
the partnership was dissolved, and plaintiff does not deny this allega- 
tion. A part of the agreement was that plaintiff should convey to the 
defendant an undivided half-interest in  the mill and land upon which it 
was located, subject, as the plaintiff alleges, to two mortgages then 
existing upon said property, one to the Bank of Washington and ( 32 ) 
another to Thomas Lee for $3,500. The defendant admits that he 
was to take his moiety subject to the Lee mortgage, but denies that the 
other mortgage was named, and further alleges that he had no knowledge 
of the bank mortgage. I t  is also alleged and admitted that the defend- 
ant has taken possession of what money there was on hand belonging to 
the concern, and that he has taken possession of the logs and lumber on 
hand, also the books and accounts. And i t  is alleged and not denied that 
the defendant is insolvent. This ordinarily would seem to entitle the 
plaintiff to an account, to an injunction against the defendant's selling 
the property, and to a receiver. 

But the defendant sets up two reasons why he says the plaintiff is not 
entitled to this order. First, that a part of the contract was that the 
plaintiff was to convey to him one-half of the mill, etc., which is real 
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estate; that the plaintiff has refused to do this, and that i t  is a contract 
within the Statute of Frauds, not being in writing, and the defendant 
pleads this statute. The plaintiff denies that he ever refused to convey 
this property to the defendant, and alleges that he is now ready and will- 
ing, and always has been, to convey to the defendant upon his complying 
with his part of the contract. So ~i7e see that this is one of the matters 
of dispute between the parties that we can not decide, but it is a question 
of fact necessary to be considered by us in passing upon the question of 
injunction. I f  the plaintiff is prepared and willing to make defendant a 
deed according to the contract, as he alleges he is, the defendant can not 
prevent i t  by pleading the Statute of Frauds. He is at  the wrong end of 
the contract to do this. Green v. R.  R., 77 N. C., 95, and a dozen other 
cases cited by Woinack under this case. 

I f  the plaintiff is ready and willing to convey, as he alleges he 
( 33 ) is, equity will consider what should be done as done, and the de- 

fendant, in equity, a joint owner of this property. 
But the defendant says further that since the dissolution of the part- 

nership he has bought the Thomas Lee mortgage, and has paid, or has 
obligated himself to pay, $2,250 for it, and i t  is under this mortgage 
that he has advertised the property and is proposing to sell, and should 
not be interfered with by injunction, while, on the other hand, the plain- 
tiff replies that there are at  least two reasons why he should he enjoined, 
viz: That it was an encumbrance upon the partnership of which the 
defendant is a member; that the basic p~inciple of partnership is good 
faith; that each partner is an agent, and even a trustee, of the partner- 
ship, (Beach on Mod. Eq. Juris., secs. 538, 882) ; and, as this purchase 
was a transaction in which the partnership was interested, that the part- 
nership is entitled to share in the benefits of this purchase. These are 
interesting questions, or will become so if upon the trial the plaintiff is 
able and willing to make good his allegation to convey. 

So, taking into consideration the allegations of the plaintiff, the ad- 
missions of the defendant, and his alleged insolvency, which is not de- 
nied, we are of the opinion that i t  is a clear case for an account, for a 
receiver and for an injunction. Phillips v. Trezevant, 67 N.  C., 370. 

NO ERROR. 

Cited: Lassiter v. Stainback, post, 105; Harty v. Harris, 120 N. C., 
411; McNeilZ v. Fuller, 121 N.  C., 213; Rank v. Loqkran,  126 N. C.. 
818; Hall v. Misenheimer, 137 N.  C., 187; Rogers v. Lumber Co., 15.1 
N. C., 111; Brown v. Hobbs, ib., 546, 552. 
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R. W. HARRIS v. MURPHY, JENKINS & CO. 
( 34 ) 

Evidence-Modification by Parol of Written Contract- 
Singling Out Witness-Instructions. 

1. The rule that par01 evidence will not be admitted to contradict, modify, or 
explain a written contract does not apply where the modification is alleged 
to have been made subsequent to the execution of the contract. 

2. An instruction to the jury that  if they believe a certain witness told the 
truth, and that a fact is as  testified to by him, they should find for  the 
plaintiff; but that  if they do not believe that such witness told the truth, 
and that  the facts are as  testified to by other witnesses, then they should 
find for the defendant, is not erroneous as  being obnoxious to the rule 
which prevents the singling out one witness where the testimony is con- 
flicting and directing the jury to find according to his evidence. 

,~CTION, trield before Boykin, J., and a jury, a t  Fall  Term, 1895, of 
BEAUFORT. From a judgment for the plaintiff the defendants appealed. 

The facts and assignments of error appear in the opinion ef  Mont- 
gom4ery, J .  

Chm. F. Warren for defendants (appellants). 
W .  B. Rodman and J .  H.  Xmall for plaintif. 

MONTGONERY, J. This action was commenced in the court of a jus- 
tice of the peace to recover of the defendant an amount alleged to be due 
t o  the plaintiff for work and labor performed for the defendant in  rais- 
ing a sunken flat or barge filled with coal, and for other services ren- 
dered in connection therewith. The first cause of action sets out an ex- 
press contract, the second declares as for a quantum meruit. The 
defendant denies the right of the plaintiff to recover on the ground ( 35 ) 
that the contract was in writing and entire, and that the plain- 
tiff has not performed his part of the same. The contract is in the fol- 
lowing words and figures : 

"WASHINGTON, N. C., 7 September, 1891. 
('Received of E. V. Murphy fifteen dollars, in part payment for rais- 

ing barge of coal, and taking up coal from bottom of river a t  S. PI. 
Fowle & Son's wharf, and preparing the two barges for towing to 
Tarboro, and going and looking after them from Washington to Tar- 
boro, the full amount being $55 for the entire contract. 

"R. W. HARRIS." 

During the trial the plaintiff offered evidence tending to show that 
the contract had been modified after its executipn to the extent of reliev- 
ing the plaintiff of every obligation thereunder except that of raising the 
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barge, and that for any services the plaintiff should render after the 
barge was raised the defendant was to pay him two dollars per day. The 
defendants excelpted to the introduction of this evidence on the grounds, 
first, that there mas an express contract in writing and entire, between 
the parties, and that the plaintiff could not recover for his services as on 
a yuantum meruit, nor for part performance!; and further, that parol evi- 
dence could not be allowed to contradict, alter or modify the written con- 
tract. The exception can not be sustained. I n  Meekins v. Newberry, 
101 N .  C., 17, i t  is said, "It is a settled rule of the law that when the 
parties to a contract reduce the same to writing, in the absence of fraud 
or mutual mistake, properly alleged, parol evidence can not be received 
to contradict, add to, modify or explain it." And this rule was recog- 

nized before and has been affirmed in numerous cases since that 
( 36 ) decision. But in all those cases the offer mas to change or to 

modify or to alter the written contract by e~idence in parol of 
declarations and undelrstandings made either contem~oraneous-with or 

L. 

prior to the execution of the written contract. The rule, however, does 
not apply in cases like the one before the Court, where the modification 
is alleged to have been made subsequent to the execution of the writing. 
Browne Par01 Ev., 99 ; Greenleaf Ev., 303 ; Swai.n v. Seamens, 9 Wallace, 
271 ; Emerson v. Xlater, 22 Howard, 41. I n  the last cited case the court 
cited the case of Gross v. Nugent, 5 Barn. & Ad., 65, and quote from i t  
the rule as laid down by Lord Denman: "After the agreement has been 

u 

reduced into writing it is competent to the parties in cases falling within 
the general rules of the common law at any time before the loreach of i t  - 
by a new contract, not in writing, either altogether to waive, dissolve or 
annul the former agreement, or in any manner to add to, or subtract 
from, or vary, or qualify the terms of it, and thus to make a new con- 
tract." One of the witnesses, Walter Spencer, testified that a f t e r  the 
contract in writing was entered into, while the work was going on at the 
wharf, Murphy (a  deceased partner of the defendants) agreed that 
Harris should only raise the barge, and that he should be released from 
the balance of the contract, and that all the services that the plaintiff 
might render after the flat mas raised should be considered extra, and that 
the plaintiff should receive therefor two dollars pe'r day. Several other 
wit&ses testified concerning the conversation between the plaintiff and 
Murphy, and these witnesses said that the only modification of the con- 
tract was that the plaintiff was not required to get up from the bottom 
of the river the coal which had slipped off the barge when i t  sunk. The 
testimony was irreconcilably contradictory. His  Honor instructed the 

jury: "Now if the jury should believe that the witness, Walter - 
( 37 ) Spencer, told the truth, and that the contract was so modified, 

that they should find that the defendants are indebted to the 
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plaintiff in  the sum of forty dollars, that being the balance of the con- 
tract price; and also for any extra services after the flat was raised, at 
the rate of two dollars per day. The plaintiff claims that he was en- 
gaged five days in transferring the coal from the flat to €he wharf, a t  
two dollars per day; and that he was engaged five days in watching the 
flat, at  two dollars per day. But, on the other hand, if the jury should 
believe that the witness, Walter Spencer, did not tell the truth, and 
should believe, as testified by the other witnesses, that the only modifica- 
tion of the contract was the plaintiff was not required to get up the 
coal from the bottom of the river, then, i t  being admitted that the other 
provisions of the contract on the part of the plaintiff, viz: the prepara- 
tion of the barges for towing, and going with them, and looking after 
them from Washington to Tarboro, had not been performed by the plain- 
tiff, the contract being entire and indivisible, the plaintiff would not be 
entitled to recover." 

The defendants excepted to the charge. The exception can not be sus- 
tained. There are numerous decisions in our reports to the effect that 
the court can not single out a witness or witnesses where the testimony is 
conflicting and charge the jury that if such witnesses have told the truth, 
or that if they believe those witnesses, to let their verdict be so and so. 
8. u. Rogers, 93 N. C., 523; Anderson v. Xteamboat Co., 64 N. C., 399; 
Weisenfield v. McLean, 96 N.  C., 248; Jackson v. Commissioners, 76 
N. C., 2 8 8  I f  the instruction complained of seems to be obnoxious to 
the prohibition contained in the above-named cases, it is only seemingly 
so and not really so. I n  the case before the court, the witness, Spencer, 
was not singled out in the offensive sense of that word. The attention 
of the jury was sharply drawn to the contradiction between the 
testimony of that witness and that of the other witnesses, and the ( 38 
jury were instructed in substance to weigh the testimony of them 
all. They welre told that if they believed this witness, Spencer, had told 
the truth, and that the contract was modified as he had testified, then 
to find for the plaintiff; and in the same breath they were told, "But 
on the other hand if the jury should believe that the witness, Spencer, 
did not tell the truth, and should believe as testified by the other wit- 
nesses, that the only modification of the contract was the plaintiff was 
not required to get up the coal from the bottom of the river, then . . . 
the contract being entire and indivisible, the plaintiff would not be en- 
titled to recover." The credibility and the character of the witness, 
Spencer, were no more on trial before the jury than were the credi- 
bility and character of the other witnesses. I t  was impossible for the 
jury to have been misled by this charge so as to have believed that i t  
was his Honor's opinion that more weight was to be given to Spencer's 
testimony than to that of the other witnesses whose testimony was in 
conflict with his. 2 1 



I N  T H E  SUPREME COURT. [I19 

The other exceptions are not sustained, and, as they are connected with 
and are depeindent upon these already discussed, it is needless to go into 
them. 

NO ERROR. 

Cited: Jones v. Rhea, 122 N.  C., 726; Williams v. R. R., 130 N. C., 
120; Ore Co. v. Powers, ib., 153 ; Freeman. v. Bell, 150 N .  C., 148; 
iWcKin.ney v. Matthews, 166 N. C., 580; Palmer v. Lowder, 167 N.  C., 

( 3 9 )  
D. V. WARREN v. BETTIE L. SHORT. 

Dee&-What Passes by  Deed-Conveyance of Standing. Timber- 
Construction of Deed-Exceptions in Deed. 

1. A conveyance, unless a contrary intent is expressed in the deed, relates to 
the date of its execution, and only such property passes as fulfills the 
description at the time of executing the conveyance. 

2. An exception in the deed of a part of the thing granted must be described 
with the same certainty as the subject-matter of the conveyance, and the 
rule for ascertaining what is excepted is the same as that for determining 
what passes by the deed. 

3. A conveyance of all the timber which measures twelve or more inches 
in diameter at the stump, growing on a certain tract, all of it to be cut 
and removed within ten years, includes only the timber of that dimension 
when the conveyance was executed. 

CONTROVERSY, submitted without action, and heard before Timberlake, 
J., at Spring Term, 1896, of BEAUFORT. From the agreed statement 
of facts i t  appeared that on 11 December, 1888, 'D. Q. Warren sold 
and conveyed to E. M. Short, executor and devisor of the defendant, 
"all the timber which measure twelve inches in diameter at  the stump, 
or more than twelve inches standing on a certain tract of land." The 
deed provided that "all the said timber above conveyed which shall re- 
main standing, or which shall not be removed from said land within the 
period of ten years from this date, shall become the property of and re- 
vert to the party of the first part, i t  being the object and intent of the 
parties hereto that the said timber shall be cut and removed from the 
said land within the said period of ten years." 

His  Honor adjudged as follows : 
"That the plaintiff, Deborah V. Warren, is the owner and en- 

( 41 ) titled to the immediate possession of all timber standing and 
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growing upon a certain tract of land described in a contract between 
Deborah Q. Warren and E. M. Short, dated 11 December, 1888, and 
recorded in the Register's office of Beaufort County, which measured 
less than twelve inches in  diameter a t  the stump a t  the date of said 
contract, although the said timber may exceed that size at this time, sav- 
ing and excepting such of the timber upon said land as the defendant 
may need for constructing railroads and tramways on said land or for 
rafting the timber cut thereon under the contract aforesaid. I t  is further 
adjudged the plaintiff recover of the defendant the costs of this pro- 
ceeding, to be taxed by the Clerk." 

From this judgment the defendant appealed. 

Chas. F. Warren for plaintiff. 
W.  B. Bodman for  defem?+ant (appellant). 

AVERY, J. Q conveyance of land at  common law was deemed, unless 
a contrary intent was expressed in  the deed, to relate to the date of its 
execution, and hence i n  construing the Statute of Wills (which con- 
tained the words "having an estate of inheritance") the courts decided 
that devises, being a species of conveyance, only land to which the de- 
visor had title a t  the date of the execution of the instrument. not land 
acquired between that time and his death, passed by a general disposi- 
tion of all of his land. 2 Blk., p. 378. A person may convey the.whole 
mineral interest, or only a particular mineral, or the whole of the tim- 
ber, or only certain trees designated by dimensions or species, or by both, 
and in  either case such trees pass as fulfill the description at  the 
time of executing the convey&e. The modification bf the corn- ( 42 ) 
nion-law principle, in so fa r  as i t  relates to devises, in no way 
affects its application to deeds of conveyance. Upon this principle, as 
well as upon the reason of the thing, it was held in Whltted v. Smith, 
47 N.  C., 36, that an exception in a deed of "all the pine timber that 
will square one foot7) embraced onIy such timber as had attained the size 
specified at  the time. An exception in a deed of a part of the thing 
granted must be described with the same certainty as the subject-matter 
of the conveyance, and hence the rules for ascertaining what is excepted 
must be the same as those for dekermining what passes by the deed. 

The conveyance contained no language which evinced a purpose to 
take the instrument out of the general rule. One may convey something 
that has no potential existence, subject to such restrictions as are im- 
posed by public policy, provided, always, he expresses with sufficient 
clearness his intent to do so. Wil l iam v. Chapman, 118 N.  C., 943; 
Brown. v. Dail, 117 N .  C., 41; Loftin v. Hines, 107 N .  C., 360. The 
deed might have been so drawn as to pass all trees that would attain 
the size-mentioned within a reasonable, though not for an indefinite 
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period, but the terms of the deed cover none that did not fill the de- 
scription a t  its date, and no others passed. Robinson v .  Gee, 26 N.  C., 
186. 

For  the reasons given the judgment of the court below is 
A FBIRNED. 

Cited: Hardison v .  Lumber Co., 136 N.  C., 175; Banks  v. Lumber 
Co., 142 N.  C., 50; Isler c. Lumlber Po., 146 N.  C., 557; Whitfield v. 
Lumber Co., 152 N .  C., 213; Kelly 9.  Lumber Co., 157 N .  C., 178; 
Veneer Co. v. Ange, 165 N.  C., 57; X f g .  CO. v. Thomas, 167 X. C., 
111; Gilbert v. Xhingle Co., ib., 289. 

JOSEPH D. KEATON v. 6. B. JONES. 

Receipt-Acknowledgme.lzt of Noney  Paid-Contract- 
Parol Evidence. 

1, A receipt in full, when it is only an acknowledgment of money paid and 
does not constitute a contract in itself, is only prima facie conclusive, and 
the recited fact may be contradicted by parol testimony. 

2. A memorandum signed by the parties to a transaction and stating "this is 
to show that J. & Co., and J. D. K. have this day settled all accounts stand- 
ing between them to date and all square, except the balance of $300 as 
dealing with and through S. & Son, for which amount we hold both re- 
sponsible," is not a contract, but only evidence of a settlement, and subject 
to be explained by parol proof. 

ACTION, tried before Robinson, J., and a jury, at  Spring Term, 1896, 
of PERQUIMANS. The facts appear in the opinion of the Chief Justice. 
His  Honor on the trial charged the jury that if they should find that 
there were sunken logs, and that they were not taken into consideration 
a t  the time of settlement between the plaintiff and defendant, then plain- 
tiff could go behind the receipt and would be entitled to recover what- 
ever amount the jury found to be the value of the lost logs at the con- 
tract price. Defendants excepted and appealed from the judgment ren- 
dered on the verdict for the plaintiff. 

W. M.  Bortd and R. C.  Strong for plaint i f  
E .  F'. Aydlett for defendants. 

FAIRCLOTH, C. J. The contract alleged in the first article of the com- 
plaint and admitted by the answer was "that on or abont. . . . .February, 

2 4 
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1893, defendants agreed and contracted with plaintiff to buy from ( 44 ) 
him, a t  five dollars and fifty cents per thousand, all the logs 
which he would cut and put in tugboat water in Perquimans River 
during the year 1893. That plaintiff was to inform defendants when 
the logs were put in  water, according to agreement, and defendants were 
at  once to send rafting gear, measure said logs, receive them and pay 
plaintiff for them." Several rafts were receired and paid for. One 
raft or lot was put in the water according to contract, but for want of 
rafting gear was lost. 

On 20 January, 1894, defendants wrote to plaintiff '(to come to Eliza- 
beth City to settle for last raft received by defendants from him." The 
parties met accordingly at  Elizabeth City, and the following writing 
marked "A" was signed by each party: "This is to show that Jones & 
Co. and J. D. Keaton have this day settled all accounts standing between 
them to date, and all square, except the balance of $302.54 as dealing 
with and through Speight & Son, for which amount we hold both re- 
sponsible (Speight & Son and J .  D. Keaton)." The evidence of both 
parties shows that the '(lost" logs were not considered nor paid for in 
said settlement, and for their value this action was brought. 

His  Honor told the jury that if the parties had a settlenlent of all 
their matters the plaintiff could not recover; also, that if the sunken 
logs were not taken into consideration, then '(plaintiff could go behind 
the receipt" and recover whatever amount they found to be the value 
by the contract price of the lost logs. Defendants excepted and ap- 
pealed. 

The defendants insist that the writing marked "A" is conclusive, and 
that parol evidence can not be heard in support of plaintiff's claim 
unless fraud or mistake be alleged and proved. This is a misconception. 
When the writing is the contract as well as a receipt, then i t  is 
conclusive except for fraud or mistake shown, but when the writ- ( 45 ) 
ing is only an acknowledgment of payment or deliuery, it is only 
prima facie conclusive, and the fact recited may be contradicted by oral 
testimony. This rule is laid down in 1 Greenleaf Ev., sec. 305. The 
same was held by this Court in Reid v. Reid, 13 N. C., 247, and several 
subsequent cases, notably that of Harper z.. Dad, 92 h'. C., 394. 

The writing marked "A" and relied on by defendants does not profess 
on its face to be a contract, nor does it recite the material parts of the 
contract, made about a year before, as i t  is admitted in  the pleadings. 
I t  is only evidence of a settlement had, and was subjelct to be explained 
by parol proof. 

The charge of the Court was agreeable to the uniform decisions in 
this State. 

NO ERROR. 

25 
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( 4 6 )  
J. C. MEEKINS, SR. v. A. G. WALKER. 

Agricultural Lien~Requisit~s-Form of Immaterial-Trial-Evidence 
-Written. Contract Eqnlained by Parol Testimony. 

1. To create an agricultural lien no particular form of agreement is required. 
If the requisitee prescribed by the statute a re  embodied in the agreement, 
and the intent of the parties to  create the lien is apparent, the agreement 
will be upheld as  a valid agricultural lien though it  be in  the form of a 
chattel mortgage. 

2. Where a n  instrument intended to operate as  a n  agricultural lien contains, 
on its face, the statutory requisites, except that it  does not show that the 
money or supplies were furnished after the agreement, it is competent 
to show, de hors such instrument, that the supplies were furnished after 
the making of the agreement. 

3. Where an instrument intended as  an agricultural lien contains, on its face, 
the statutory requisites, except that i t  does not show whether the advances 
were made before or after the agreement, evidence to show that  the fur- 
nishing was subsequent to the execution of the lien would not contradict 
the written instrument. 

ACTION, tried at  Spring Term, 1896, of TYRRELL, before Robinson, J., 
and a jury, on appeal from a judgment of a justice of the peace. There 
was a verdict for the defendant, and from the judgment thelreon plaintiff 
appealed. The facts appear in the opinion of Hontgomery, J. 

Pruden, Vann & Pruden and W .  J .  Grijfn for plaintiff (appellant). 
Blount & Fleming for defendant. 

MONTGOMERY, J. On 10 March, 1894, David Alexander executed a 
paper-writing to the plaintiff, who had it registered ten days afterwards, 

in the following words and figures : "I, David Alexander, of the 
( 47 ) county of Tyrrell, am indebted to J. C. Meekins, Sr., of said 

county in  the sum of $250, for which he holds my note, to be, due 
on 1 December, 1894 (said note having been given for money and ferti- 
lizers to enable said Alexander to cultivate a crop this year, 1894, on 
the lands on which he lives, in Tyrrell County), and to secure the pag- 
ment of the same T do hereby convey to said Meekins these articles of 
personal property, to wi t :  All the crop of cotton or corn that I may 
cultivate, or cause to be cultivated this year, 1894, on the lands on which 
I live, in said county, Scuppernong Township, which land is known as 
the Ed. Davenport land, commonly known as the "Woodlawn Farm," 
and adjoining lands of Alfred Alexander, Andrew Bateman, and others, 
about 100 acres of said crop, all of which crops are not otherwise en- 
cumbered. 

2 6 
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"But on this special trust: That if I fail to pay said debt and interest 
on or before the first day of December, 1894, then he may sell said 
property for cash, first advertising the same for twenty days at  the 
courthouse, and two other public places in said county, naming the time 
and place of sale, and applying the proceeds of such sale to the discharge 
of said debt and interest on the same, and should there be a surplus of 
such sales in his hands after paying said debt, he shall apply the same 
to the credit of a note he holds against me, which note was made to 
A. G. Walker, and by him assigned to said Meekins. 

('Given under my hand and seal, this 10 March, 1894. 
"DAVID ALEXANDER. (SEAL.) " 

Three months after the execution of that instrument Alexander exe- 
cuted to the defendants an agricultural lien upon the same crops conveyed 
in  the paper-writing executed by Alexander to the plaintiff. The 
defendant took into his possession and converted a part of the ( 48 ) 
crop, and this action was brought by the plaintiff to recover the 
value of the same, the plaintiff alleging that he is entitled to i t  under 
his lien. The recovery is resisted by the defendant on the ground that 
his (defendant's) lien is the superior one. The question then is, can the 
instrument under which the plaintiff claims be upheld as an agricultural 
lien under section 1199 of The Code? I f  it can be, then the plaintiff 
ought to recover, if not, he can not. I t  is contended by the defendant 
that the form of the instrument is that of a chattel mortgage with a 
power of sale, and that therefore no statutory agricultural lien arises, 
or was intended by the parties thereto. Such, indeed, is the form of 
the paper-writing, but words are used therein which show a purpose to 
give effect to the statute, to wit, "(said note having been given for money 
and fertilizers to enable said Alexander to cultivate a crop this year, 
1894, on the lands on which he lives in Tyrrell County)." And this 
Court has said in Townsend v. Mcliinnon, 98  N.  C., 103, that "no partic- 
ular form of agreement is prescribed whereby the lien is created. When, 
therefore, i t  embodies the requisites prescribed, and the intent of the 
parties to create the lien contemplated by the statute is clear, whatever 
the form, the lien a t  once arises. I n  such cases the agreement, though 
i t  have the form of a chattel mortgage, must be so treated as to effectuate 
the intent of the partiels, and, in connection with and under the statute, 
the latter becomes a part of it, directs the intent, and gives character to 
the lien." The requisites prescribed to create the lien are: (1. That 
the advances must be in  money or supplies; 2. To the person engaged 
or  about to engage in the cultivation of the! soil; 3. After the agreement 
is made; 4. To be expended in  the cultivation of the crop made dur- 
ing that year; 5. And the lien must be on the crop of that year). 

27 
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( 49 ) Clark v. Parrar, 74 N.  C., 686. I n  addition, the amount to be 
advanced is to be set out in the agreement, which was done in 

this case. The instrument itself shows on its face that the requisites 
have been complied with, except that i t  is not stated therein that the 
supplies were furnished after the agreement was made. The plaintiff 
offered to show this by witnesses, but the Court refused the testimony, 
and the plaintiff excepted. The exception is sustained. The statute does 
not require that the agreement should state that the supplies were fur- 
nished after the agreement had been made. And it is competent to show 
that fact by proof de hors. Reese v. Cole, 93 N.  C., 90. 

The instrument recites that the note was given for supplies "to make 
a crop," without stating whether they had already been furnished or 
were to be thereafter furnished (and from the date the latter is prob- 
able), and hence the evidence to show the furnishing after the lien was 
executed would not contradict the written instrument. 

NEW TRIAL. 

STATE ON THE RELATION OF J. H. BLOUNT, SOLICITOR, V. W. S. SIMMONS AND 

COMMISSIONERS OF PAMLICO COUNTY. 

Costs-Liability of State-Judgment Against State. 

Upon the failure of the litigation, the State is, under section 536 of The Code, 
liable for the costs of an action authorized by act of the General Assembly 
and prosecuted in its name by the solicitor, and judgment may be ren- 
dered in such action against the State for such costs. Qucere, a s  to how 
the judgment will be satisfied. 

ACTION by the State on the relation of the Solicitor of the district to 
vacate an oyster bed entry under Laws 1893, chapter 287, section 4, pend- 
ing in  PAMLICO Superior Court. 

At  Fall  Term, 1894, upon the hearing, the Court being of opinion, 
on the authority of S .  v. Spencer, 114 N. C., 770, that the plaintiff was 
not entitled to recover, the plaintiff submitted to a nonsuit, and on its 
motion judgment was entered against the county of Pamlico for the 
costs of the action. From said judgment the county of Pamlico (having 
been made a party for that purpose) appealed to the Supreme Court, 
and on appeal said judgment was reversed as to taxing the costs against 
Pamlico County. State on relation BZount v. Simmons, 118 N .  C., 9. 
On the hearing upon the certificate of the Clerk of the Supreme Court 
at  Spring Term, 1896, of PAMLICO, Robinson, J., on motion of counsel 
for defendants and the officers of the Court, rendelred the following 
judgment, to wit : 
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"The Supreme Court having adjudged that so much of the judgment 
heretofore rendered as taxed the costs against the county of Pamlico 
mas erroneous, i t  is, thereupon, on motion of Simmons & Ward, attor- 
neys for the officers of the Court and the defendants, adjudged that the 
county of Panllico is not liable for the costs, and further, that 
the State of North Carolina do pay the costs of this action, to be ( 51 ) 
taxed by the Clerk, and that the Clerk's office do recover of the 
State of North Carolina the costs. I t  is further ordered that W. J. 
Leary, present Solicitor, be added as a relator." 

Plaintiff excepted to the judgment, and appealed, assigning as error 
the part of said judgment that taxes the State of North Carolina with 
the costs. 

Attorney-General for plaintif. 
Simmons and Ward for defendants. 

FAIRCLOTH, C. J. This action was authorized by Laws 18\13, ch. 287, 
see. 4. I t  has been held that the defendant is not liable for the cost 
consequent upon the failure of the action. Blount v. Simmons, 118 
N. C., 9. His  Honor below entered judgment against the State for the 
costs of the action, and the State has appealed. I s  the State liable for 
the costs of its own action unsuccessfully prosecuted? 

I t  is urged that no citizen can maintain an action against the State, 
and that is true. Rattle v. Thompson, 65 N. C., 406. But this is not 
an action against the State, it is an action by the State, and the State 
has declared by its own legislation that in  such cases i t  shall be liable 
for costs to the same extent as private parties. Code, sec. 536. The 
Attorney-General insists that the State can not be sued in any case, 
by reason of its sovereign character, and because the Constitution, Art. 
IT, see 9, provides a remedy. That article1 is a relaxation of the rule 
that the State can not be sued, and enables the citizen to obtain the 
opinion of the Supreme Court as a recommendation to the Legislature, 
and no more. The application to the Court can not result in a 
judgment for the claim of the citizen. The costs in this case are ( 52 ) 
not strictly a claim against the State, as contemplated by article 
IT, see. 9, but only an incident of an action by the State for which its 
agent has assumed that i t  will be liable to the same extent as private 
parties. We find nothing in the Constitution depriving the Legislature 
of power to enact, Code, sec. 536, and we do not think it will impair 
the sovereign character of the State to meet its just liabilities, whether 
in  the form of costs or otherwise. 

How the judgment will be satisfied is a question not now before us. , 

AFFIRMED. 
29 



I N  T H E  SUPREME COURT. 

Cited: Wilcel v. Cornrs., 120 N.  C.. 452: Garner v. Worth, 122 N.  C., 
2 5 3 ;  White v. Auditor, 126 N.  C., 612 ; n/iiller v. The state,' 134 N .  c.; 
271. 

WILLIAM H. HUGHES v. W. W. LONG. 

Void Probate-Certificate of Clerk-Xotary Public Acting After Ex- 
piration of Term-Oficer-De Jure and De Pacto-Presumption- 
Rebutting Evidence. 

1. The adjudication by the Clerk of the Superior Court that a certificate of 
probate is correct and sufficient is presumptively true, but such presump- 
tion may be rebutted by competent evidence. 

2. Acts of de facto officers, who exercise their office for a considerable length 
of time, are  as  effectual when they concern the rights of third persons or  
the public as  if they were officers cle jure, but to constitute one a n  officer 
de  facto there must be an actual exercise of the office and acquiescence 
of the public authorities long enough to cause, in the mind of the citizen, 
a strong presumption that  the officer was duly appointed. 

3. When it  appears or is admitted that a n  act was not done by a n  officer de  
jure, i t  is incumbent upon the party relying upon the validity of his acts 
to show that he was a n  officer de facto. 

4. Where, in the trial of a n  action, the probate of an instrument became 
material, i t  appeared that it  was taken by one who had formerly been a 
notary public but whose commission had expired two years before, and 
there was no proof that he had a t  any other time during that period exer- 
cised the office, or that he was recognized as such an official in the com- 
munity in which he lived: Held,  that the probate was void and the certifi- 
cate of the clerk adjudicating its correctness and the order of registration 
were invalid. 

ACTION for the foreclosure of a mortgage, tried before Robinson, J., a t  
September Term, 1896, of WARREN, a jury trial being waived. The 
pertinent facts appear in  the opinion of Faircloth, C. J. His Honor 
held that the probate of the mortgage upon which the plaintiff relied 
was void, and that the instrument had not been legally admitted to regis- 
tration. There was judgment for defendant Richardson, and plaintiff 
appealed. 

Cook and Green for plaintiff (appellant). 
B. X .  Gatling and R.  0. Burton for defendant Richardson. 

. FAIRCLOTH, C. J .  The plaintiff instituted this action to foreclose a 
mortgage executed to him by W. W. Long, on 21 January, 1891, convey- 
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ing a piece of land "known as a part of the Tom Thompson Allston tract," 
containing 613 acres, and described by the adjacent lands of other par- 
ties. This deed purports to have been registered in Warren County on 21 
January, 1891. 

On 20 February, 1890, said Long had executed to A. R. Shattuck a 
deed of trust to secure the British and American Mortgage Co., 
including '(all those tracts or parcels of land lying in one body in  ( 54 ) 
the counties of Warren and Halifax of which the late Samuel A. 
Williams was seized and possessed at  the time of his death," bounded 
by the adjacent lands of other parties, containing 7,000 acres more or 
less. This deed was duly registered in  Warren County 18 September, 
1890. 

This deed of trust, being of prior date and registration, would have 
precedence, provided it embraced the land conveyed in the mortgage 
deed to the plaintiff. 

I n  an action to which the plaintiff was not a party, to foreclose the said 
trust deed, a sale was ordered, the land was sold in parcels, and one 
piece containing 1,344 acres was sold and purchased by the defendant, 
A. L. Richardson, and deed made accordingly. I t  was admitted on the 
trial that the land in controversy mas owned by Samuel A. Williams at 
his death, and by W. W. Long at the date of the deed of trust. Section 
16 of the answer avers that the lands claimed by the plaintiff are a part 
of the said 1,344 acre tract. At the trial a jury trial was waived and the 
Court was permitted to find the facts, and his Honor, anlong his findings 
of fact, finds that said section 16 of the answer is true, and adjudged that 
the defendant Richardson is the owner of the land in controversy. The 
defendant further contends that the plaintiff's mortgage deed has never 
been registered. The facts appearing in  the record are as follows: The 
probate was taken before Douglass Williams on 23 January, 1891, who 
was appointed a notary public on 8 February, 1887. His commission 
expired on 8 February, 1889. On said probate the clerk of the Superior 
Court paped as follows: "State of North Carolina, Warren County- 
The foregoing certificate of Douglass Williams, a notary public of War- 
ren county, is adjudged to be correct and sufficient. Let the instrument 
with the certificate be registered." Under the maxim omnia pre- 
sumunter bene gesta, etc., which nieans that where the officer has ( 55 ) 
power by law to decide a question the decision is to be taken as 
true, and every presumption is to be made in support of it, unless re- 
butted by proper proof, so that the question of the validity of the certifi- 
cate is left open, and where there is a want of authority the above 
maxim does not apply, and the absence of authority or jurisdiction may 
be shown aliunde, as i t  would be strange if a usurpation of authority 
could not be met by proof. 
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I t  is conceded in the case before us that Douglass Williams, at the - 

time he took the probate of the deed in question, was not an officer de 
jure. Was he an offi~cer de facto? The acts of de facto officers, acting 
o ~ e n l v  and notoriously in the exercise of the office for a considerable 
le&h of time, must ce held as effectual when they concern the rights 
of third persons or the public as if they were the acts of rightful officers. 
Gilliam v. Reddick, 26 N. C., 368. There may be some doubt in differ- 
ent cases what shall constitute an officer de facto. The mere ~ssumption 
of the office by performing one or several acts, without any recog&tion 
of the appointing power or the public, may not be sufficient. There must 
be an exercise of the office and acquiescence of the public authorities long 
enough to raise in the mind of the citizen a strong presumption that he 
was duly appointed, so that he might be compelled to attend to the 
citizen's business and require submission to his authority as an officer: 
Burke v.  Elliot, 26 AT. C., 355; 8. v.  Lewis, 107 N. C., 961. 

On the trial, when the probate of an instrument becon~es material, it 
may be shown or disproved by competent evidence, and the presumption 
arising from the clerk's decision that "the certificate is correct and suffi- 

cient" may in this way be rebutted, and when i t  appears or is ad- 
( 56 ) mitted that the act was not done by an officer de jure, it is then 

incumbent on the party offering the instrument to show that he 
was an officer de facto. I n  the present case, there is no proof nor any 
attempt to prove that Douglass Williams, for a period of nearly two 
years after his conlmission expired, attempted any act as a notary 
public until in the present case, nor does i t  appear in any manner that 
he was recognized in the community in which he lived as such an official. 

There are other exceptions in the record and other questions argued 
before us, but we need not consider them, as what me have said disposes 
of the appejal. 

Cited: Whitehead v .  Pittman, 165 R. C., 91; Spruce Co, v. Hunni- 
cutt, 166 N. C., 207; Ferebee v. Sawyer, 167 N. C., 204. a 
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J. H. CRABTREE ET BL. V. C. J. SCHEELKY ET -41,. 

Appeal-Practice-Consent Orders.  

1. Findings of fact as to whether land sold at judicial sale brought a full and 
fair price are not reviewable on appeal. 

2. A consent order that judgment of confirmation of a judicial sale may be 
entered up in vacation, and outside the county where the action is pend- 
ing, is valid, as also an agreement that motion for such confirmation may 
be made and heard before either the resident or riding judge of the 
district, at any time or place, either within or without the district, upon 
certain notice of the time, place, and judge, and a decree entered accord- 
ingly is legal and valid. 

3. Consent orders, waiving objection to venue, when a court has general juris- 
diction of the subject-matter, are valid, independent of ch. 33, Acts of 
1883 (eec. 337 of The Code), which provides expressly that such orders 
may be made as to injunctions. 

MOTION, on behalf of the plaintiffs, to confirm a sale of certain ( 57 ) 
real estate, heard before B r y a n ,  resident Judge of the Second 
Judicial District, at  chambers, in New Bern, on 22 September, 1896, 
said sale having been made under a judgment rendered in the action at  
Spring Term, 1896, of CRAVEN, which contained the following clause: 

"And i t  is further ordered, by consent, that in case of a sale the 
Commissioner shall report the same to the resident judge, or the judge 
riding in the district, and a motion to confirm tha said sale may be 
made before said judge at  chambers, at any point in  or out of said 
district and county of Craven, upon a notice of ten (10) days to the 
defendants, and upon the confirmation of said sale or sales, and the 
payment of the purchase-money, the said Commissioner is hereby au- 
thorized, instructed and empowered to make title to the purchaser or pur- 
chasers thereof for said land. And the Commissioner is authorized to 
employ a surveyor to definitely lay off said lots." 

The defendants resisted the motion for confirmation of the sale upon 
the ground that the price bid was not a full and fair price, and offered 
affidavits to that effect, in opposition to affidavits offered on behalf of 
the plaintiffs to the effect that the price was fair, etc. His  Honor oon- 
firmed the sale, and defendants excepted and appealed. 

M.  D. W .  S tevenson  and  Clark  & G u i o n  for p l a i n t i f s .  
W.  D. N c I v e r  for defendants  (appe l lan t s ) .  

CLARK, J. The finding of fact that the land at  the sale under judicial 
decree brought a full and fair price is not reviewable on appeal. T r u l l  v. 
Rice, 92 N. C., 572; Clark's Code (2 Ed.), pp. 567, 568, and Supp. to 
same, p. 85. 
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The consent order that judgment of confirmation might be entered up 
in vacation and outside the county was valid. Skinner v.  Terry,  

( 58 ) 107 N. C., 103; Bank v. Gilrner, 118 N.  C., 668.  he further 
agreement that motion for such judgment might be made either 

before the judge riding the district or the resident judge thereof, upon 
ten day's notice of the time, place and judge, was likewise valid. The 
resident judge had general jurisdiction, and his exercising it in this case 
was not a defect of jurisdiction, which can not be conferred by consent, 
but an objection to the venue, which is waived unless objected to. The 
parties having consented to the resident judge hearing the motion can not 
be heard to except. The Act of 1883, ch. 33, now The1 Code, see. 337, 
expressly provides that such consent orders may be made as to injunc- 
tions (Hamil ton  v. Icard, 112 N.  C., 589) ; but we take it that consent 
orders, waiving objections to the venue, when a court has general juris- 
diction of the subject-matter, are valid, independent of that statute, 
and applicable in all cases. Practically, this niust often be a conven- 
ience to suitors and counsel and, as such course can only be taken by 
consent, we  can not see that any hardship therefrom is likely to arise. 

AFFIRMED. 

Cited: Cooper v.  Cooper, 127 N.  C., 493. 

M. GOLDBERG & SONS ET AL. v. SOLOMON COHEN ET AL. 

Actiori to  Set  Aside Fraudulent Conveyance-Fraudulent Conveyances- 
Presumptio"ilcRe1ationship of Parties to Beed-Badges of Fraud- 
Instructions. 

1. If a transaction is secret and exclusively between near relations, the law 
imposes upon an insolvent member of the family who disposes of his 
property under such circumstances the burden of rebutting the presump- 
tion of bad faith. 

2. I n  the trial of an action to set aside a deed of assignment as  fraudulent, i t  
was not error to instruct the jury that the purchase of a stock of goods 
a t  an assignee's sale by a brother of the assignor, and the placing them 
in the hands of another brother who was insolvent, and whose transactions 
in  connection with the stock of goods both before and after the assign- 
ment were suspicious, were badges of fraud, since these circumstances, 
together with his near relationship to all the parties, tended to show the 
purchaser's entrance after the assignment into a conspiracy which had 
been formed by other members of the family, including the assignor, in  
contemplation of a fraudulent assignment of the property. 
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ACTION, tried before Graham, J., and a jury, a t  February Term of 
CRAVEN, for the purpose of setting aside and declaring fraudulent and 
void a deed of assignment executed by the defendant, Sol. Cohen, to 
defendant, P. H. Pelletier. The defendants, except J. Pizer, filed a 
joint answer, verified by Sol. Cohen. The defendant, J. Pizer, filed his 
separate answer, verified 21 January, 1896. 

The following issue was submitted to the jury: 
"Tas  the deed of assignment from Sol. Cohen to P. H. Pelletier, 

assignee, executed with intent to hinder, delay and defraud the creditors 
of Sol. Cohen, as alleged in the complaint 2" Answer : "Yes." 

Upon the trial the plaintiffs offered in evidence the examination of 
Sol. Cohen and P. H. Pelletier before the Clerk of the Court, 
under section 580, etc., of The Code. The plaintiffs introduced ( 60 ) 
evidence tending to show that Sol. Cohen was insolvent, and that 
he had no property except the assigned stock, which was insufficient to 
pay the prefelrred creditors; that he had started in businew o ~ d y  12 
months before the assignment; that just prior to the assignment he had 
drawn numerous drafts in favor of his creditors, the plaintiffs, upon 
himself, which drafts were either never accepted, or, if accepted were 
not paid; that while in business he had sold on a credit from his stock 
of goods large amounts to his insolvent mother, Eliza Cohen, Sr., and 
his insolvent brother, W. H. Cohen, aggregating $6,191.42 ; that he had 
made fraudulent statements to his creditors to obtain some of the goods; 
that he had purchased large quantities of goods just prior to his assign- 
ment, from 15 August, 1894, up to the very date of the assignment, to 
wit, over $4,000 worth of goods; that just prior to his assignment he had 
also borrowed large amounts of money, to wit, over $2,500; that he had 
on hand, according to his inventory, on 1 August, 1894, $12,500; and 
that at  the time of his assignment, according to the inventory of his 
assignee, he had on hand only a little over $6,500 in merchandise; that 
some goods were moved from his store just prior to his assignment, and 
after his assignment and after the sale of the stock of goods to Lee 
Cohen by the assignee were returned thereto, in broken packages; that 
Lee Cohen, his brother, the purchaser of the stock from his assignee, 
P .  H. Pelletier, was not in the State of Xorth Carolina at the time of his 
purchase, and had never been at the store and his place of business since 
his purchase, the stock being in the charge and custody of W. H. Cohen, 
another brother of the assignor, Sol. Cohen; that Sol. Cohen, Lee 
Cohen and W. H. Cohen were brothers, and Eliza Cohen, Sr., ( 61 ) 
was their mother; and that much evidence tending to prove fraud 
on the part of Sol. Cohen in making the assignment. The defendants 
introduced no testimony. There was no exception to the evidence. Dur- 
ing the argument of the case before the jury L. J. Moore, one of the 
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attorneys for the plaintiffs, was proceeding to comment to the jury 
upon the failure of the defendants to put the defendant, Sol. Cohen in 
person, upon the stand at  the trial to rebut the testimony of fraud in 
the assignment. The defendant's attorney interrupted Mr. Moore, re- 
questing that the court require him to desist, as the plaintiffs had in- 
troduced Sol. Cohen's written examination in  evidence. Mr. Moore 
stated that while he believed he had the right to comment upon Sol. 
Cohen's failure to testify at the trial orally in his behalf, to rebut the 
evidence of fraud, if the attorneys for the defendants objected he 11-ould 
desist from such comment, and he did so desist. 

No ruling of the Court was insisted upon by the counsel on either 
side, and no further objection and no exception was made by the de- 
fendant's counsel at  any time. 

The court recapitulated and arrayed the eridence upon each point 
and explained the law applicable thereto. Among other things the 
court charged the jury that there was no evidence of fraud on the face 
of the deed, and there was no direct testimony to the perpetration of a 
fraud, but the plaintiffs claim to have furnished certain badges of fraud 
from which the jury would be justified in finding that the deed of 
assignment was executed with intent to hinder, delay and defraud plain- 
tiffs and other creditors of said Sol. Cohen. 

A "badge of fraud" is a fact calculated to throw suspicion on a 
transaction, and calling for an explanation. "Badges of fraud" 

( 62 ) afford an inference from which the jury are authorized to conclude 
that a transaction surrounded by them is fraudulent. They do 

not of themselves constitute the fraud. Almost any unusual and suspi- 
cious act accompanying or relative to the, transaction may constitute 
a badge of fraud. But it is for you to say, first, whether these sus- 
picious circumstances or "badges of fraud" have been proved. The 
plaintiffs claim to have shown you that during twelve months prior to 
the deed of assignment Sol. Cohen sold on a credit to his mother Eliza, 
who was insolvent, a married woman and not a free trader, and to his 
insolvent brother, W. H. Cohen, large quantities of goods; that just 
prior to his assignment, Sol. Cohen the defendant, drew nunierous drafts 
on himself and sent them to his various creditors, which drafts were 
either not accepted, or, if accepted, were not paid when due; that just 
prior to the deed of assignment goods in unbroken packages were 
removed from the store of Sol. Cohen to a store across the street, and 
there kept until after the alleged sale by the assignee, Lee Cohen, a 
brother of the defendant, and then returned, still unbroken, to said store; 
the relationship of the parties, one being the mother and the other two 
brothers of the defendant Cohen, and the insolvency of all of them, and 
that Lee Cohen, who is alleged to have purchased the stock of goods from 
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the assignee, has not been in the State, but that the goods were placed in 
the possession of W. H. Cohen, the other insolvent brother of Sol. Cohen; 
the statement of defendant and other creditors in August and September, 
prior to his assignment, as to his financial condition, alleging that he was 
worth $11,000 net; the large amo~lnt of goods alleged to have been 
on hand in July and August, and the amount purchased between the 
time and the date of the assignment, together with the money 
alleged to have been borrowed shortly before the assignment, ( 63 ) 
and the small amount of goods on hand at date of assignment. 

I charge you if you believe these circumstances to have been proven, 
taken together with the insolvency of the defendant, if you believe 
that, then they are "badges of fraud" from which, together with the 
other evidence in the case, you may infer the intent of the defendant 
in executing the deed of assignment. But if you believe the "badges 
of fraud" to have been proven, still if you believe that at the time of the 
execution of the deed of assignment the defendant did not have the 
intent to hinder, delay or defraud his creditors, or some of them, you 
will answer the issue "No." 

There was a verdict for plantiffs. Motion for a new trial; motion 
denied; judgment and appeal by defendants who assign as error: 
"I. The Court permitting counsel for plaintiffs to comment upon 

the failure of defendants to put Sol. Cohen upon the stand as a witness. 
"2. I n  charging the jury that the alleged dealings between Sol. Cohen, 

his mother and brothers, all being insolvent, was a (badge of fraud.' 
"3. I n  charging the sale to his mother and brother, W. H. Cohen, on 

a credit, they being insolvent, of large amounts of goods shortly before 
the assignment was a 'badge of fraud.' 

"4. I n  charging that Sol. Cohen's drawing many drafts upon him- 
self just before his assignment, and sending them to his creditors, and 
said drafts not being accepted or paid when due was a 'badge of fraud.' 

"5. I n  charging that Lee Cohen, who is alleged to have purchased 
the goods, did not come to this State, but put W. H. Cohen, the 
other insolvent brother, in charge of the goods, was a 'badge ( 64 ) 
of fraud.' " 

The testimony of Mr. Pelletier was as follo~vs: 
"I am the assignee of Solomon Cohen. Took charge of the stock 

about ten minutes after the assignment was filed. My inventory filed 
in this court shows exactly what the consignment consisted of. Began 
to make sales of stock ten days after the registration of the assignmeut. 
I began the sale of stock on Saturday the 29 December, 1894. I mean 
by this the retailing of the stock of goods. 

"On 7 March, 1895, I sold the balance of stock at public auction 
after public notice in the New Bern Journal .  Lee Cohen was the 
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purchaser at the price of 45 cents in the dollar. Lee Cohen, the pur- 
chaser, is the brother of Solomon Cohen, I think. 

"The sum total of the amount received for the goods and accounts 
sold to Lee Cohen on 7 March, 1895, received by me as assignee, was 
$2,697.35, as s h o ~ m  by my account filed. 

"The sales by retail, including the amounts collected on account 
prior to the sale in bulk to Lee Cohen, amounted to $914.97, as shown 
by my account current filed. 

"On the day I commenced the sale of the goods, 29 December, 1894, 
the summons in this action and a copy of the complaint was served on 
me. I had notice of everything alleged in the papers. 

"I am the attorney, director, and stockholder in the Farmers and 
Merchants Bank of New Bern, N. C. 

"I think Solomon Cohen is a cousin to Mrs. M. E .  Sultan. Eliza 
Cohen, Sr., is Solomon Cohen's mother. W. H.-Cohen is his brother. 

"I had Xr. Frank Hyman, who was in charge of the business 
( 65 ) for me, at work collecting the accounts from 29 December, 1894, 

to 7 March, 1895, when I sold the stock to Lee Cohen. He  col- 
lected altogether about 50 or 60 dollars." 

The other testimony is immaterial. 

C. R. Thornas for plaintiffs. 
Clark & Guion and W.  D. ~ U v I v e r  for defendants. 

AVERY, J. The assignment of error upon which counsel for defendants 
relied on the argument was especially the last, in the order in which they 
appear in the statement of the case on appeal. I f  the court had charged 
the jury that the purchase of the remnant of the stock of goods at  pub- 
lic auction, and through an agent of one Lee Cohen, of New York, the 
brother of the assignor, and the placing of another brother, W. H. 
Cohen, in charge of the goods purchased, considered apart from all 
other proportions of the testimony, constituted a badge of fraud, such 
instruction would have been clearly erroneous. Banking GO. v .  Whita- 
ker, 110 N. C., 345. But circumstances, which of themselves are not 
sufficient to arouse just suspicions of fraud, very frequently, when con- 
sidered, as it is proper to do, in their relation to other portions of the 
evidence, are calculated to challenge close scrutiny into the good faith 
of a party to an alleged fraudulent transaction. Thus, the sale of goods 
by an assignor for the benefit of creditors to an insolvent clerk or brother 
who pays no money, but gives his note, though it does not raise a pre- 
sumption of fraud, and may be consistent with honesty of purpose with- 
out further explanation, is nevertheless calculated to excite suspicion 
and is therefore deemed a badge of fraud. Beasley v. Bray,  9 8  N. C., 
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266. The sale by the assignor, Sol. Cohen, who was then insol- ( 66 ) 
vent, during the year preceding the assignment to his mother, a 
married woman, who was then incapable of binding herself by con- 
tract, and to his insolvent brother, W. H. Cohen, of large quantities of 
the goods on credit, and the remoral of large quantities of goods to a 
roo111 just across the street before assignment, together with the bringing 
of the same back to the store after Lee Cohen had placed W. H. Cohen 
in charge, and in packages still unbroken, were all circumstances preg- 
nant with suspicion, and, if believed by the jury, invited scrutiny. 
The evidence of the near relationship of Lee Cohen to the assignor, 
and to W. H. Cohen and the mother, considered in connection with his 
entrusting the goods to another near relative of the assignor, who, after 
being already under suspicion for transactions prior to the assignment, 
subsequently covinously brought back goods which had been fraudu- 
lenty concealed and made them a part of the common stock claimed 
under the purchase for his brother Lee, was properly called to the 
attention of the jury as a badge of fraud, in the sense that in the light 
of the surrounding circumstances it gare stronger color to the suspicion 
that overhung the conduct of the assignor and his near relations, both 
before and after the assignment. True, the purchase by the absent 
brother, after the asignment mas a fact accomplished, was of itself no 
evidence of fraud, but his entrusting the management of the goods to a 
brother whose previous conduct had been suspicious and whose subsequent 
management of the stock was covinous, tended to show that the con- - 
cealed goods were brought into the store after, but in pursuance of, a 
conspiracy to cheat, entered into before the assignment. I t  is not 
just to the trial judge to detach a part of a sentence, or an entire sentence 
in  that portion of the charge enumerating the facts relied on 
to show the fraud, and insist that the judge meant, or the jury ( 67 ) 
understood, that every single fact mentioned of itself constituted 
a badge of fraud. I f  a transaction is secret and exclusively between 
near relations, the law, under a familiar rule of evidence, where the 
circumstances are known only to those parties present, imposes upon an 
insolvent member of the family, disposing of his property under such 
circumstances, the burden of rebutting the presumption of bad faith. 
Helms v. Green, 105 N.  C., 251. I n  Bank v. Bridgers, 114 X. C., 383 
the court said: ('The evidence of near relationship between the parties 
to a suspicious transaction often constitutes additional evidence of fraud 
for the jury," but was not prima facie evidence of fraud. Bank v. 
Gilmer, 116 N. C., 684. While Lee Cohen was not a party to the - .  

assignment, nor present when i t  was executed, yet his purchase of the 
residue of the stock, and turning it over to an insolvent brother whose 
conduct was so suspicious before and after the execution of the deed, 
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together wi th  h i s  near  relationship to al l  of the  other  parties, tended to 
show h is  entrance a f te r  t h e  assignment into a conspiracy t o  def raud  
creditors, formed by  o ther  members of t h e  family, including t h e  assignor, 
i n  contemplation of making  a fraudulent  disposition of t h e  property. 

Whi le  counsel did not abandon, h e  did not  insist upon  the  other  
assignments of error .  They  have been carefully considered, however, 
a n d  a r e  a l l  without  meri t .  As they would have  been disposed of by  a 
per curiam but  f o r  the  exception already passed upon, i t  i s  not  necessary 
t o  discuss them in detail. I11 defendant's appeal  t h e  judgment i s  
a a r m e d .  

NO ERROR. 

( 68 > 
N. GOLDBERG & SON ET AL. V. SOLOMON COHEN ET AL. 

Actiofi to  Set Aside Fraudulent Assignmelzt-Creditor's Bill-Parties 
Defendant Becoming Plaintiffs Entitled to Shadre Fruits of Reco7i'ery. 

1. A creditor who is made a defendant in a creditors' bill to set aside a com- 
mon debtor's deed of assignment as fraudulent may become a plaintiff 
by conforming to the usual requirements, and, by concurring in and 
actively aiding the establishment of the allegations of the complaint, 
becomes entitled to share in the fruits of the recovery. (Hancock u. 
Wooten, 107 N. C., 9, distinguished.) 

2. Where, in  a suit begun in December, 1894, by creditors to set aside a deed 
of assignment aa fraudulent, P., a preferred creditor in the deed, was 
made a party defendant in 1895, after having himself begun a n  independent 
action attacking the deed as  fraudulent, and filed a n  answer in 1896, in  
which he disclaimed any purpose to claim under the deed and concurred 
in the allegations of the complaint, except such as  assailed the bona fides 
of his debt, and was allowed to become a plaintiff as  other creditors who 
had come in after the commencement of the action, and thereupon the 
plaintiffs withdrew their attack upon P's debt and accepted his active 
participation in the prosecution of the suit, in  which the only issue related 
to the fraudulent character of the deed: Held, that P. was entitled to be 
treated as  a party plaintiff and to share pro rata in  the recovery upon 
setting aside the deed. 

General  creditor's bill, t r ied before Graham, J., and  a jury, a t  Febru-  
a r y  Term, 1696, of CRAVEN. 

T h e  summons was issued 29 December, 1894, returnable to  February  
Term,  1895, a n d  complaint  was filed a t  da te  of issuing summons; 
Jacob  P i z e r  was made  p a r t y  defendant i n  saCd summons a n d  complaint, 
but  service was  not  then made  upon him. A t  F e b r u a r y  T e r m  slim 
summons, a n d  a t  M a y  Term, 1898, pluries summons was issued, and 
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service made by publication, and at  Fall  Term, 1895, time was ( 69 ) 
dlowed said Pizer to file answer as of that term. At February 
Term and May Term, 1895, additional parties plaintiff were made and 
an amended and supplemental complaint was filed. Jacob Pizer is 
a preferred creditor in the deed of assignment set out in the complaint. 

On 1 August, 1895, said Pizer instituted a separate action against 
defendant Cohen to set aside the deed of assignment upon the grounds 
of fraud. 

At February Term, 1896, said Pizer filed an answer in this case, 
disclaiming any participation with Sol. Cohen in the fraud alleged to 
have been perpetrated, and asking that he be made party plaintiff and 
allowed to assist in the prosecution of this case to set aside the deed of 
assignment, which motion was allowed, and his counsel thereupon, all 
through the trial, sat with the counsel for other plaintiffs and rendered 
efficient assistance in examination of witnesses and the argument of the 
case to the Court and the jury. When the trial was called and pleadings 
read the plaintiffs withdrew all allegations in their complaint raising 
issues with defendants7 answer, he having withdrawn his denial of 
their claims, and only the issue of fraud was submitted to the jury. 

The counsel for the plaintiff stated that while they had no objection 
to such assistance as the defendant Pizer might render, they wished 
to give notice, before the trial, that they claimed priority in any recovery 
that might be had, and denied the right of Jacob Pizer to share pro rata 
with them, by reason of the fact that they had made themselves parties 
and instituted their creditors7 bill as aforesaid prior to the time that 
Pizer instituted his separate creditors' bill or filed his answer in this 
action. 

The Court stated that the question of priorities, being one of ( 70 ) 
law, would be determined by the Court in rendering judgment. 

The jury rendered a verdict in favor of the plaintiffs; plaintiffs ten- 
dered a judgment giving plaintiffs, exclusive of Pizer, a first lien upon 
all money and property described in the deed of assignment from Sol. 
Cohen to P .  H. Pelletier, and giving Jacob Pizer a second lien upon 
the same, which the court declined to sign, and rendered judgment per- 
mitting Pizer to share pro rata with the others. 

Plaintiffs excepted and appealed. 

C. R. Thomas for p1a;intiffs. 
Clark (e. Guion and W .  D. McIver for J .  Pizer. 

AVERT, J. This is the appeal of the other plaintiffs from so much of 
the judgment as allows Jacob Pizer to share equally with the creditors 
who instituted the suit. Jacob Pizer was preferred as a creditor of the 
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second class in the deed of assignment which the suit was brought to 
set aside as fraudulent. The summons was issued by the other plaintiffs 
on 29 December, 1894, and the complaint was filed on the same day, 
Jacob Pizer being named in both as a party defendant. Alias and 
pluries summons and publication were resorted to before Jacob Pizer 
was brought into court at the Fall Term, 1895, when further time was 
allowed him to answer. Pizer had meantime instituted a second action 
on 1 August, 1895, to set aside the same assignment as fraudulent, 
though he was preferred therein in the second class. At February 
Term, 1896, Pizer filed his answer, in which he set forth that he was 
debarred from joining in the suit in December, 1894, because the other 
plaintiffs in their complaint charged that his claim was fraudulent. 

H e  disclaimed any purpose to claim under the deed, and an- 
( 71 ) nounced his concurrence in  the complaint, except in so far as it 

assailed the bona fides of his debt. Meantime, accepting the invi- 
tation of the original plaintiffs, Eniigh & Dobdel, Hartman & Rich- 
ards, Wallace, Elliot & Go., Wm. Everett House and others were allowed 
to come in  a t  February Term, 1895, and make themselves parties. Of 
the number then allowed to make themselves parties plaintiff, judgment 
of nonsuit mas entered against Mark H. Cohen at the Spring Term, 

. 1895, for failure to contribute to the expenses of the action. But on the 
coming in of Pizer's answer, he not only disclaimed any purpose to up- 
hold the deed, but concurred in the charge that it was fraudulent, and 
asked to be made a party plaintiff, and the court on motion ordered that 
he'be allowed to come in as plaintiff, after which order he personally and 
through his counsel actively participated in the conduct of the suit 
up to the rendition of the verdict on the issue as1 to the fraudulent 
character of the deed. Upon the trial the other plaintiffs withdrew all 
allegations in the original complaint that Pizer's claim was fraudulent, 
for the reason that he had withdrawn all objections to their claims, 
and only the issue mentioned was finally submitted because of that 
understanding. 

The relation sustained by Pizer to the original plaintiffs, therefore, 
was very widely different from that occupied by Wooten, in Hamock 
v. Wooten, 107 N. C., 9, which the plaintiffs seem to rely on in support 
0)f their contention. 

1. Pizer was allowed on motion, to which there appears to have heen 
no objection, to become a plaintiff instead of a defendant. The original 
plaintiffs entered no exception, as they might have then done, and in the 
exercise of due diligence ought to have been done, but on the contrary 
availed themselves of the assistance rendered by him, and treated him 

in all respects as they did Emigh & Lobdell and other parties who 
( 72 ) accepted their invitation and joined in the prosecution of the 
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action on motion and order at  February Term, 1895, and went so far 
as to withdraw their attack on his claim for the purpose of securing 
his coiiperation on the trial of the issue of fraud. I t  is manifestly too late 
now to object to Pizer's sharing the fruits of the recovery, which he has 
the same right to claim as those plaintiffs who began to contribute under 
an order of the Court in February, 1895, and continued to be parties 
till after the hearing. Having treated the suit as a general creditors' 
bill by recognition of the others, who asked to come h i t  is too late now 
for the original plaintiffs, and those who joined them by leave of ,the 
court up to the February Term, 1895, to set up a claim to the  hole 
fund acquired by the assistance of another party, whose help they seemed 
so anxious to have that they admitted, what they had previously 
questioned, the bona fides of his claim. Whatever may be the last mo- 
ment at  which a creditor can be admitted as a party plaintiff, as a rule, 
in view of all the circumstances, the plaintiff appellants can not, in the 
face of the invitation and orders mentioned, avail themselves of the ex- 
ception against a co-plaintiff because he has been permitted to change 
from an adversary to an assisting party. Pizer, in every aspect of the 
question, came in without objection and in apt time. Dobson v. Simon- 
ton, 93 N. C., 268. 

2. The principle laid down in Wooten v. Hancock, supra, was that 
the creditors, who attacked a deed of assignment and succeeded in 
having it set aside for fraud, are entitled to share pro rata in the re- 
covery, and are entitled to the preference over other creditors m7ho either 
fail to become parties at  all, or, as parties defendant, unite with the 
assignor in defense of the fraudulent assignment. 107 N. C., at p. 
19, the Court said, "He (Wooten) has never abandoned his 
adverse position, and is even now insisting upon a new trial ( 73 ) 
upon the issue involving the validity of the trust." Upon the 
issue of fraud Pizer was actively assisting the affirmative, while Wooten 
fought against the finding that the deed was fraudulent, even upon the 
hearing in this Court. 

Without entering further into the discussion of the doctrine laid down " 
in Hancock's case, supra, it is sufficient to say that Pizer must be treated 
just as if his name had appeared as a plaintiff instead of as a defendant 
in the original summons issued 29 December, 1894. 
NO ERROR. 

Cited: Williams v. R. R., 126 N. C., 921. 
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JOSEPH L. HAHN v. ROBERT G. MOSELY. 

Code, Section 433-Indexing Judgments-Administrator-Payment of 
Taxes and Insurance. 

1. The purpose of Code, section 433, requiring index and cross-index of docketed 
judgments, being to facilitate the search for encumbrances created by 
such judgments, each of several judgment debtors must be specifically 
mentioned, but the name of only one of several plaintiffs need be men- 
tioned. 

2. Where a judgment, in which recoveries were awarded to divers plaintiffs 
and for different amounts, was indexed against the defendants, but only 
in the name of one of the several plaintiffs, such indexing is sufficient 
to fix an interested person with notice of all that the examination of the 
judgment itself would have disclosed. 

3. Where, in a suit against an administrator who has sold lands of his intes- 
tate for payment of debts, the holder of a docketed judgment against the 
decedent is adjudged to be entitled to the proceeds of the sale of the 
lands, the administrator is not entitled to retain the amount paid by 
him for taxes and insurance on the property, but is entitled t o  commis- 
sions on the amount necessary to pay the plaintiff's judgment. 

ACTION, tried before Graham, J., at Spring Term, 1896, of 
( 74 ) CRAVEX. The defendant administrator had sold certain land of 

his intestate for the payment of debts, and held the proceeds, out 
of which the plaintiff sought by this action to have paid his judgment 
rendered and docketed against the decedent in his lifetime. The ad- 
ministrator claimed the proceeds should be applied to the payment of 
mortgages which he held and to the reimbursement of himself for taxes 
and insurance which he had paid. 

I n  an action entitled "8immons  & X a n l y  2;. Isaac Forbes et al.," 
a judgment had been rendered for these plaintiffs and for various other 
parties (among them the present plaintiff) for different amounts, 
but the index of the judgment showed a judgment in favor of Simmons 
& Manly only. 

I t  was admitted that the mortgage under which the defendant claimed 
the proceeds of sale had been duly executed by the decedent and that 
the administrator had paid certain taxes and insurance on the property; 
and further that all debts had been paid excepting the mortgage debt 
to defendant and the docketed judgment in favor of plaintiff. 

His  Honor gave judgment for the plaintiff for the amount of the 
proceeds of sale of the lands, and the defendant appealed, his exceptions 
being as follows : 

"1. Because said judgment rendered in said action of S i m m o m  & 
~ V a n l y  v. Isaac Forbes and wife and others, in favor of A. & M. Hahn 

44 



N. C.] SEPTEMBER TERN., 1896. 

and George Allen & Co., have never been indexed in the office of the 
Superior Court of said county on the Index Book of "Judgment Cred- 
itors," in  the names of said A. & M. Hahn, or George Allen B Co., or 
properly indexed in said Index Book in the name of any party. 

"2. Because said judgment rendered in favor of said A. 81 31. ( 75 ) 
Hahn or George Allen & Co., in said action of Simcmons & Manly 
v. Isaac Forbes and wife and others, has never been docketed in the 
Index Book of Judgment Debtors in the office of the Clerk of the 
Superior Court of said Craven County in the names of said A. & hi. 
Hahn, or George Allen & Co., or properly indexed on said Index Book in 
the name of any person. 

"3. Because plaintiff is not entitled to the said judgment rendered 
by court, because as administrator of said Isaac Forbes, even if said 
judgment in favor of said 9. & 31. Hahn, or George Allen & Co., bad 
been properly docketed and indexed, it would have been the duty of the 
defendant as such administrator to have sold said land and to have his 
commission as such administrator out of the proceeds of said sale and 
charges of administration, costs, and expenses of said sale. 
"4. Because the defendant is entitled to be reimbursed the amounts 

of money paid by him for taxes on said land and for insurance pre- 
miums." 

Clark & Guion for plaintiff. 
M .  D. W .  Stevenson for defendant. 

CLARK, J. The object of the statute, ,The Code, see. 433, requiring 
an index and cross-index of judgments, is stated in Dewey v. Sugg, 
109 N. C., 328, 334, to be that "the inquirer is not required to look 
through the whole docket to learn if there be a judgment against a 
particular person. When there are several judgment debtors in a 
docketed judgment the index should and must specify the name of 
each one, because the index as to one mould not point to all or any one of 
the others." The docketing creates a lien, and the index and cross- 
index are provided to facilitate the search for such encumbrances, 
and hence the name of each defendant must be indexed (Redmond ( 76 ) 
v. Staton, 116 N.  C., 140), but as to the plaintiffs, i t  is sufficient 
that one name appear, since that indicates the case in which the encum- 
brance accrued by judgment against the specified defendant, and by 
turning to the judgment recorded or the judgment roll in such case 
the full nature and extent of the judgment will appear. I t  could 
serve no purpose to index the names of additional plaintiffs in the same 
judgment, when there is more than one. I n  the present instance the 
index and cross-index showed that a judgment had been docketed in favor 
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of Simmons & Manly against Forbes and the other defendants named. 
H a d  the defendant in this action turned to that judgment as recorded, 
he would have found its scope and purport and amounts recovered 
therein and to whom payable. H e  is fixed with notice of all that an 
examination of such judgment itself would have disclosed. Though 
recoveries were adjudged divers parties and for different amounts, 
they were all embraced in the same judgment, and by virtue of such 
judgment alone were liens on bhe property of the defendants therein 
named. The administrator is not entitled to be reimbursed the taxes 
and insurance, for these were volunteer payments on his part, but the 
decree should be reformed below to allow him commissions on so much 
of the proceeds of the sales of iealty as is necessary to be paid on the 
plaintiff's judgment. 

MODIFIED AND AFFIRMED. 

Cited: Valentine v. Britton, 127 N. C., 59. 

( 77 ) 
SNOW STEAM P U M P  WORKS v. WM. D U N N  ET AL. 

Practice-Creditor S o t  Joining in, Creditors' Bill-Indepsndent 
Action-Estoppel. 

Where, during the pendency of a creditors' bill, a claimant having two separate 
debts againat the debtors, one an unsecured account and the other secured 
by mortgage, declined to participate as  a party plaintiff, and was not made 
a party defendant, but asked and' was allowed to interplead as to the 
unsecured account, and, upon the appointment of receivers of the debtors, 
obtained leave of court to bring and did bring an  independent action upon 
the mortgage debt, and the court twice refused motions of the defendant 
to consolidate such action with the pending creditors' bill: Held, that 
the plaintiff is not estopped to maintain the independent action upon the 
mortgage debt by the judgment rendered in the creditors' bill, which did 
not purport to pass upon such claim. 

ACTION, instituted by the plaintiff, to enforce the lien of a chattel 
mortgage, tried before Graham, J., at May Term, 1896, of CRAVEN. 
I t  was agreed by counsel that his Honor should pass upon the questions 
of law raised by the pleadings, first, as to the defendant's contention 
that plaintiff is estopped by the judgment in the suit of Delajield et al. 
v. Mercer Construction Co. (118 N.  C., 105) ; and, second, that the 
chattel mortgage was insufticient as to execution and probate to create 
a lien against the material therein scheduled. His  honor held that the 
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plaintiff was estopped, as contended by defendants, and rendered judg- 
ment accordingly, and plaintiff appealed. The essential facts upon 
which the contention was based are stated in the opinion of Associate 
Justice Clark. 

Allen & Dortch and C. R. Thomas  for pluaintijfF (appellant) .  ( 78 ) 
Clark & Guion ,amd 11.1. D. W.  Xtecenson for defendants. 

CLARK, J. The plaintiff held two claims against the defendant, one 
for an open, unsecured account of $92, the other for $2,573, secured 
by mortgage. I n  the creditors' bill, brought by Delafield and others 
against the defendant, the Snow Steam Pump Co. was not a plaintiff, 
nor was it made a defendant by service of summons, nor by general 
appearance either in the action or before the referee. Indeed, the 
Snow Pump Co., when summoned before the referee, refused to take 
any part, and, appearing specially, excepted, so there was no ground 
to hold that the Snow Pump Co. was a party to the Delafield action 
generally so as to be estopped by any judgment therein. I n  truth, the 
Snow Pump Co. asked and was allowed to interplead, but only "as to 
the $92 claim," the order of Graves, J., reciting "that said Snow Steam 
Pump Co. be made party defendant for said purpose." For no other 
purpose and to no other extent was said Snow Steam Pump Co. a party 
to the Delafield action. I t s  application to withdraw even that claim 
was denied by the Court, and hence it is estopped as to the said $92 
claim by the judgment in that case, but no further. As to the $2,573 
mortgage, which is the subject of this action, the Snow Steam Pump 
Company was not only never a party in the Delafield action, but when 
receivers were appointed in that action it applied to the judge who ap- 
pointed the receivers and obtained leave to bring this action against 
said receivers. 

Thus, not only the Snow Steam Pun111 Co. was never a party to the 
Delafield action, as to the claim which is the subject of this action, 
either by service or general appearance, but it appears (to exclude a 
conclusion) that, on the contrary, during the pendency of that 
action, it brought the present action, not only with the knowl- ( 79 ) 
edge but with the assent of the judge having jurisdiction of 
the Delafield action, and said Court twice refused motions by this 
defendant to consolidate this action with the Delafield action. The 
Snow Steam P u q p  Co., not being a party thereto as to this matter, the 
judgment therein did not purport to pass upon the claim which is the 
subject of this action, and could not have passed upon it. I t  is true in 
the Delafield action, in which this plaintiff was a party as to the $92 
claim, i t  appealed, but on the ground that there should be no final judg- 
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ment till this independent action and another independent action had 
been decided. (Delafield v. Construction Co., 118 N.  C., 105), thus em- 
phasizing that the subject-matter of this action was not before the Court 
in  the Delafield case so as to be passed upon by the judgment therein. 
This independent action was not then before the Court, and any refer- 
ence to it in the former opinion of this Court was merely incidental 
and obiter. I n  holding that the plaintiff is estopped as to this action by 
the judgment in the Delafield case there was error. Jones v. Beaman, 
117 N.  C., 259, 263; Jordan v. Farthing, ib., 181, 188; Temple v. 
W i l l i a m ,  91 N .  C., 82. Upon the agreed state of facts the judgment 
should be entered below in favor of the plaintiff. 

REVERSED. 

( 80 
C. J. SCHEELKY v. W. F. KOCH. 

Action for breach of Contract-Landlord and Tenant-Lease-Surren- 
der of Lease by Lessee-Rerenting by  Lessor. 

1. A lessee for a year, with privilege of renewal for a year, who occupies the 
premises and pays rent therefor for a month into the second year, and 
then vacates with no understanding that the lease shall be canceled, is 
bound for the second year's rental. 

2. If in such case the lessor rerents the premises to another tenant for a less 
price than the original lessee contracted to pay, he may recover from the 
latter the difference between such price and what the original lessee was 
to pay during the year. 

ACTIOK, conlmenced before a Justice of the Peace, for the recovery of 
$44.98, alleged to be due as damages for breach of contract of a lease 
of certain property in the city of New Bern, heard on apeal before 
Graham, J., at May Term, 1896, of CRAVE;\.. I t  having been agreed 
by the parties that the Judge might find both the law and the facts, 
his Honor found the following facts: That the defendant leased from 
the plaintiff a certain lot of land in the city of New Bern for the term of 
one year, from 1 February, 1894, with the privilege of one year more, 
at  the monthly rate of ten dollars; that on 28 February, 1895, the 
defendant vacated the said premises and paid the rent therefor up to 
1 March, 1895; that on . . . . . .;March, 1895, the plaintiff took possession 
of the premises and rented the same to one J. I$. Watson, and continued 
in the possession thereof up to the commencement of this action; that the 

plaintiff received as rent for the said premises for the year ending 
( 81 ) 1 February, 1896, from the various parties to whom i t  had been 

rented, the sum of $16. 
48 



N. C.] SEPTEMBER TERM, 1896. 

Upon the facts found his Honor found as a conclusion of law that 
the plaintiff was entitled to recover $44.98, with interest from 1 March, 
1896, and from the judgment therefor the defendant appealed. 

M. D. W.  Stevenson and Clark & Guion for d e f e d a n t  (appellant). 
.Yo counsel contra. 

FAIRCLOTH, C. J. "If the lease had been surrendered with the under- 
standing that it should be canceled" the plaintiff could not recover. 
Everett v. Williamson, 107 N.  C., 213, 214. The case stated fails to 
show any such understanding or consent on the part of the plaintiff. 

AFFIRMED. 

Cited: Holton v. Andrews, 151 N. C., 341; Murrill v .  Palmer, 164 
N. C., 53. 

GEORGE BRANCH v. EDWARD CHAPPELL & SON. 

Action on Contract-Tort as Counterclaim-Pleading. 

1. Under section 244 (1) of The Code a tort can be pleaded as a counterclaim 
to an action in contract "if connected with the subject of the action." 

2. In an action for work and labor done in cutting timber trees, the defendant 
may plead as a counterclaim damage sustained through the negligence of 
plaintiff in permitting fire to escape, whereby property was destroyed and 
expense incurred in preventing greater damage. 

(FAIRCLOTH, C. J., and F'URCHES, J., dissent.) 

ACTION, heard before Graham, J., a t  HALIFAX, March, 1896, on appeal 
from judgment of a Justice of the Peace. A jury trial was waived. 

The plaintiff claimed $13.05 for work and labor done for 
defendants. 

The defendants set up counterclaim for $15.30 for services 
( 82 

of themselves and twenty hands in putting out fire which the defendant 
alleges was ignited by the carelessness of the plaintiff while cutting 
lumber in woods for defendants. 

His  Honor, being of opinion that a counterclaim sounding in tort 
could not be maintained in this action, gave judgment for plaintiff, and 
defendant appealed. 

MacRae & Day and E. T.  Clark for defendants (appellants). 
No counsel contra. 

CLARK, J. The plaintiff sued the defendants for work and labor 
done in cutting timber trees. The defendants offered, as a counter- 
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claim, to show that the plaintiff, while so engaged at work for defendants, 
negligently permitted fire to escape, damaging the defendants, who were 

also to much expense to put out the fire to prevent greater damage. 
The sole question is whether the damage caused by the negligence of 
the plaintiff while engaged in work for defendants is a counterclaim in 
an action for compensation for such work. 

The spirit of The Code is to prevent multiplicity of actions, and by 
section 244, subsection (I), a tort can be pleaded as a counterclaim to 
an action either in contract or tort, if "connected with the subject of the 
action." The subject of the action here is cutting timber for the. defend- 
ants. Injury sustained from carelessness of the plaintiff while doing werk 
for defendants is held to be "connected with the subject of the action," 
in an action by the workman for his wages. Eaton v. Wooly, 28 Wis., 

628 ; De Witt v. Cullings, 32 Wis., 298 ; 1 Boone Code Pl., see. 90, 
( 83 ) n. 1. Among instances somewhat similar to an action by mort- 

gagee after foreclosure sale for deficiency, the mortgagor was 
allowed to plead a counterclaim for waste committed by mortgagee while 
in  possession. Smith v. Fife, 2 Neb., 10;  Allen v. Shackelton, 15 Ohio 
St., 145. To an action on rent, note tenant may set up counterclaim for 
injury sustained by landlord's interference with leased property. Goobel 
v. Hough, 26 Minn., 262; or damages for false representations by land- 
lord that the farm was underdrained. Norris 21. Thorp, 65 Ind., 47. 
Many similar cases are collected. Naxwell Code Pleading, 644, and 
Bliss Code PI. ( 3  Ed.), see. 374. I n  an action by a mechanic for wages a 
counterclaim was allowed for material converted by him. (Wadley v. 
Dauis, 63 Barb., 500), and in Bitting v. Thaxton, 72 N. C., 541, in an 
action against employee for converting the en~ployer's property, a 
counterclaim was allowed the nlechanic for his unpaid wages. I n  
illcKinnon v. Xorrison. 104 N. C.. 354. to an action to enforce a lien 
on a horse for the purchase-money, a counterclaim for breach of war- 
ranty was held good. 

I t  is not necessary to consider here whether the measure of damages 
is the cost of putting out the escaped fire, as the defendants seem to have 
intended to claim, for the judge-rejected entirely, as not allowable, the 
defendant's offer to set up as a counterclaim that they had been damaged 
by the negligence of plaintiff while prosecuting the work for which he 
seeks to recorer pay. I t  would seem that this was "connected with the 
subject-matter of the action," and that justice and the terms of The Code 
would permit the whole matter to be settled in one action. I n  rejecting 
evidence to sustain such counterclaim there Gas 

ERROR. 

Cited: Smith 2.. Loan Assn., post, 261; Slayghter v. Machine Co., 
141 N. C., 473. 
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( 84) 
M. L. T. DAVIS & CO. v. J. W. SANDERLIN ET AL. 

Limited Partnership-Publication of Articles Necessary, Otherwise 
Partnership General-Jurisdiction of Justice of Peace-Several Con- 
tract-Joint and Several Contract~Contract When Several Not 
Merged in Judgment Against Two of Three Persons Severally Liable 
-1Tew Action Proper When Contract is Seceral-Motion in  the Cause 
When Contract is Joint-Constable of City or Town, Service of 
Process by. 

1. In addition to a compliance with the other requirements of section 3096 
of The Code, publication of the terms of the partnership in a newspaper, 
as  directed by said section, is indispensable in ofder to constitute a limited 
partnership; if such publication be omitted, the partnership is general. 

2. Where the liability of a defendant sued in a justice's court as  a general 
partner of a partnership indebted to plaintiff depended upon the legal 
sufficiency of the articles of limited copartnership and matters wnnected 
with their registration and publication, and there being no equities to 
adjust, the justice had jurisdiction and a motion to dismiss for want 
of such jurisdiction, and on the ground that it  was necessary to bring an 
action in the Superior Court to declare the articles void, was properly 
refused. 

3. A justice of the peace when out of his township may issue a summons 
returnable and hearable within his township. 

4. Where a judgment is taken against two of three partners who are liable 
jointly and severally, the proper method to enforce the liability of the 
third partner is a new action and not a motion in the action in which 
such judgment was rendered, i t  is only w h m  the liability is joint and 
not several that the motion in the cause is proper. 

5. A city or town constable has no authority to serve beyond the limits of his 
town or city process directed to "a constable or other lawful officer of the 
county." To authorize him t o  make such service the process must be 
directed to him, not necessarily in his individual name as  such officer, but 
in the name of the office he holds. 

ACTIOK, heard on case agreed, before Boykin, J., a t  Special ( 85 ) 
Term, 1896, of BERTIE, on appeal from a judgment of Justice of 
the Peace. 

There was judgment for the plaintiffs and defendant Mebane appealed. 
The facts sufficiently appear in the opinion of Associate Justice MONT- 
QOMERY. 

Martin & Peebles for plaintiff. 
F. D. Winston and St. Leon Scull for defendant Mebane (appellant). 

MONTGOMERY, J. The parties to this action agreed upon the facts 
and submitted the same to the Court below, that judgment might be 
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entered according to the opinion of his Honor. I t  appears from the facts 
agreed on that the articles of limited partnership between the defendant 
Mebane and his former partners were drawn according to the require- 
ments of the law, and that they mere registered in  the proper county. 
But it does not appear that they were published in a newspaper as 
required by the statute. Section 3096 of The Code provides that "the 
terms of the partnership (limited) must be published, immediately 
after its formation, for six successive weeks in at least one newspaper 
in the same county, or near the place of said partnership business, and 
if such publication be not made the partnership shall be deemed general." 
The partnership, therefore, was a general one because of this failure 
to have the articles limiting the same published. We are not inadvertent 
to the fact that the argbment of counsel for both the plaintiffs and de- 
fendant contained in  their printed briefs make no point of this failure to 
publish the articles of the intended limited partnership. The main con- 
tention of counsel was over another point, viz : Whether the articles were 
not void because the amount contributed by Nebane consisted of a bond 

and mortgage for three hundred dollars with which it is admitted 
( 86 ) three hundred dollars worth of goods were bought and put into 

the partnership business, instead of being in actual cash. I t  
might be that the contribution of the bond and mortgage in  this particu- 
lar case would be a compliance with the statute, for the reason that with 
the security as much in value of goods was bought and put into theiom- 
mon stock as three hundred dollars in money ~ ~ o u l d  have purchased, 
without discount. But the arguments of counsel do not necessarily 
set forth the ground on which the Court gave judgment for the plaintiffs. 
The judgment was based on the facts agreed upon; and as we have seen 
those facts do not show that the articles of partnership (limited) were 
published; and hence, as a matter of law, the partnership was a general 
one, and his Honor was bound so to declare. 

The defendant in limine moved, both in the Court below and in the 
court of the justice in which the action was originally begun, to dismiss, 
first, because "that a court of the justice of the peace has no jurisdiction 
to try the subject-matter of this action; to charge Mebane, as a general 
partner, i t  was necessary to bring an action in the Superior Court to 
declare void said articles of partnership." 

The plaintiffs sought to recover from the defendant $189, due by ac- 
count for goods sold to the firm, and the liability of the defendant was1 a 
question of law depending upon the legal sufficiency of the articles of 
limited partnership and matters connected with their registration and 
publication. No equities were to be adjusted between the partners. I t  
was a naked question as to whether the defendant Mebane was liable 
with the other defendants for the price of the goods. There is nothing 
in  the motion. 52 
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The second objection was (2)  "That a justice of the peace5 while out 
of his township, can not issue a summons returnable to his town- 
ship, as was done in this case, but must always be in his town- ( 87 ) 
ship when issuing process.". I t  nowhere appears in the record 
that the justice issued the summons outside of his township. I f  he had 
issued it in  the county, however, i t  would not have been objectionable, 
provided he heard the matter in his own township. 

The third ground urged for dismissal was (3)  "That a motion in the 
action tried before Gilliam, J. P., in  which judgment on his account 
was rendered as set out in the answer, was the legal mode of binding 
the defendant Mebane by said judgment, and not an original action as 
in this case." 

The plaintiffs in a former action had procured a summons to be issued 
by Gilliam, J. P., against all three of the partners, including the de- 
fendant Mebane, for the same cause of action, and they had recovered 
judgment against the other defendants only, the defendant AIebane not 
having been served with the summons. No part of that judgment had 
been paid when the last action was brought against the defendant 
Mebane. 

A new action was the proper remedy in cases like this, as is admir- 
ably shown in the opinion of Xmith, C. J., in the case of Rutty v. Clay- 
more, 93 N. C., 306. I n  that cage the manner of procedure was exactly 
as the defendant contended ought to have been followed by the plaintiffs 
in  this action, and the Court held the motion the beginning of a new 
action. 

The procedure by motion is only to be had in cases where the contract 
is joint only, and not in cases where the contract is joint and several, 
as in the case at  bar. The contract in the case before us is several 
(section 187 of The Code), and it does not merge in the judgment as i t  
would have done if the contract had been joint only. Section 
223 of The Code refers to contracts joint only. ( 88 > 

But the last objection is a valid one. I t  is as follows: "4. 
That J. D. Perry, being constable only of an incorporated town, and not 
a township or general constable, had no power or authority to serve the 
summons in  this action." Section 3810 of The Code provides that "it 
shall be lawful for city and town constabled to serve all civil or criminal 
process that may be directed to them by any court within their respec- 
tive counties, under the same regulations and penalties as prescribed by 
law in the case of other constables." 

. 
Before the enactment of that statute the constables of cities1 and towns, 

as constables, were not authorized under any circumstances to serve pro- 
cess outside of the limits of their respective cities and towns, although the 
process was directed "to any constable or other lawful officer of said 
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county." These words referred to the constables appointed or elected for 
the several townships of the county, to the sheriff, to the coroner under 
certain circumstances. They refer to the same officers now; and to au- 
thorize a town or city constable to execute process outside of his town 
or city the process must be directed to him in  that capacity. I t  is 
not necessary that the process should be directed to him in his indi- 
T-idual name as town or city constable, but it must be directed to him 
in the name of the office he holds, that is as constable of a certain city 
or town. 

We have discussed all of the exceptions because they are almost cer- 
tain to arise in another trial of this matter. This action ought to have 
been dismissed because the summons was served upon the defendant by 
an officer not authorized by the law to serve it. 

ERROR. 

Cited: Cullen v. Absher, post, 442; Appomattox Co. v. Buffalo, 121 
N. C., 38; Lowe v. Harks, ih., 289; Fertilizer Co. v. Marshburn, 122 
N.  C., 414; Baker v. Brem, 126 N .  C., 369; Carson v. Woodrow, 160 
N. C., 147; Daniel v. Bethell, 167 N.  C., 219. 

ABRAHAM SILLIMAN AND WIFE v. T. H. WHITAKER AND WIFE. 

Devise-Corastruction of Will. 

A devise to "S. and all her children, if she shall have any," vests in S. a fee- 
simple if she has no children of S. at testator's death, and such estate 
cannot be divested by the subsequent birth of a child; if she have children 
at testator's death, she and they take as tenants in common. 

( 92 ) EJECTMENT, tried at  April Term, 1896, of FRANKLIN. 
The plaintifl's appealed from the judgment rendered. 

. W .  M. Person, F. S. Spruill and Shepherd & Busbee for plaintiffs 
(appellads) . 

J .  B. Batchelor, A. C. Zollicofer and N .  Y .  Gulley for defenoknts. 

CLARK, J. The devise was to trustees "in trust for Sarah Ward and 
all her children, if she shall have any." I t  was settled in  Wild's case, 
6 Rep., 17 (3 Coke Rep., 288)) decided in the 4lsit year of Elizabeth, 
that a devise to B and his (or her) children, B having no children when 
the testator died, is an estate tail. I f  he have children a t  that time, the 
children take as joint tenants with the parent. This has been uniformly 
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followed in  England. I n  the late case i n  the House of Lords, Clifford 
v. Koe, 5 App., 447, Wild's case was reaffirmed, opinions being delivered 
seriatim by Lord Chancellor Selborn, Lord IIatherZy, Lord Blackburn 
and Lord Watson, unanimously sustaining Wild's case, and stating that 
"for these three hundred years it has been the uniform ruling" in Eng- 
land. Theobald on Wills, 334; Hawkins on Wills, 198. 

I n  this country, estates tail having been turned into fee simple, while 
Wild's case has been as uniformly followed as in England, it has been 
with the necessary modification that where the devise is to B and his 
children, if he have no children at  the testator's death, B takes a 
fee simple instead of an estate tail, and further (by virtue of our ( 93 ) 
statutes), if there are children of B at the testator's death, the 
father and children take as tenants in common instead of joint tenants. 
Wheatland v. Dodge, 10 Mete.', 502; fightingale v. Burrell, 15 Pick., 104 
(on p. 114) ; 3 Jarman on Wills, 174; Schouler on Wills, secs. 555, 556. 
This has always been the ruling in North Carolina, as was held in Hunt  
v. Satterwaite, 85 X. C., 73, citing with approval Wild's case and prece- 
dents in  our reports, and SMITH, C. J., adds that the interposition of 
a trustee is obviously to secure the property for the usie of the mother and 
her children, and can not change the construction of the devise. This 
case in  turn was approved by MERRIRION, J. ,  in Hampton v. Wheeler, 99 
N. C., 222, in  which he cites the additional cases of Moore v. Leach, 50 
N. C., 88; Chestnut v. Meares, 56 N. C., 416; Gay v. Baker, 58 N. C., 
344, and states that "the rule is clearly settled and me need not advert 
further to it." 

I t  is true the words here are to "Sarah and her children, if she shall 
have any." We do not see that these added words change the construc- 
tion in any wise. At  most, they merely indicate that a t  the time of 
writing the will the testator knew his daughter had no children, and 
doubtless the same was true in all the numerous cases above cited in 
which the devise was to "B and his children," in which uniformly when 
B had no children at'the testator's death he was held in England to 
take an estate tail, and in this country a fee simple. I n  the present case 
there is nothing on the face of the will to show a contrary intent to take 
i t  out of the long-settled rule. From the allegations of the complaint it 
appears that Sarah was eleven or twelve years of age at  the testator's 
death, but noflcondat that he might not have expected that a t  his death 
she would have been married and the mother of a child. 

I n  a very similar cas+Gillespie v. Shumann, 62 Ga., 252 (1879), 
where the devise was to a woman and "her children, if any liv- 
ing," it was held to mean living at the death of the testator- ( 94 ) 
almost our very case-and as none were then living, the woman 
took a fee-simple estatel, and the birth of a child subsequently to the 
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death of her testator could not divest the fee-and par01 testimony to 
show a contrary intent in  the testator was held inadmissible. The rul- 
ings above cited are not only uniform in England and in thig country, 
but they are consonant with our public policy, which is adverse to tying 
up estates; and further, in the present case the ruling is consonant with 
justice, which would be outraged by turning out the parties who have 
held the realty undisturbed for forty years under mesne conveyances 
from a purchaser who bought in reliance upon the decree of a court of 
equity, which, after careful investigation, had adjudged that i t  had 
power to order the sale, and by whom the purchase-money in full (which 
is doubtless more than the property would bring now) was paid over to 
the trustee named in the will for the benefit of the mother, whose only 
child is now seeking to recovar the premises which have passed from 
hand to hand in  reliance upon the solemn adjudication of the court of 
equity. 

I t  is proper to say that if the devise had been to A for life, remainder 
to such children as may be living a t  her death, a very different case 
would have been presented. Williams v. Hassell, 73 N. C,, 174; X. c., 
74 N. C., 434; Young v. Young, 97 N .  C., 132; or even if the devise had 
been to A for life, with remainder to her children. But here the devise 
to "B and her children (if she shall have any)" is in  substance that 
which has been construed in Wild's case and others above cited to con- 
fer upon B, when she has no children at  the death of the testator, not a 

life estate, but an estate tail in England and a fee simple in this 
( 95 ) country. When words used in a will have received a settled 

judicial construction the testator is taken as using them in that 
sense, unless a different intent plainly appears. Applying that rule, the 
devise here was, in legal effect, to "Sarah and her children, if she shall 
have any at  the death of the testator, and if not, then to Sarah in fee 
simple," and the law hath been so written "these three hundred years," 
say the authorities. 

NO ERROR. 

Cited: Weeks v. McPhail, 128 N .  C., 131; Whitehead v. Weaver, 
153 N .  C., 90; Lewis v. Stalzcil, 154 N.  C., 327; Elkins v. Seigler, ib., 
375; Tar t  v. Tart ,  ib., 506; Propst v. Caldwell, 172 N.  C., 598. 
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HENRY WILKINS ET AL. V. J. C. JONES ET AL. 

Action to Recover Land-Vague and Indefinite Descriptiow- 
Parol Evidence May Explain, When. 

A description of land contained in a deed as  follows, "Thirty acres of land 
situated in  Stony Creek Township, adjoining the lands of W. J. and B.," 
is  not too vague and indefinite to be explained by parol testimony. 

ACTION to recover land, tried before Boykin, J., and a jury, at  Spring 
Term, 1896, of NASH. The usual issues were submitted, and as the1 main 
issue depended upon the validity of a certain mortgage through which 
defendants claimed title, his Honor held that the description of the land 
was so vague and indefinite as to render the instrument void, and that 
i t  could not be aided by parol testimony. 

The defendants excepted and appealed from the judgment rendered in 
the verdict for plaintiffs. The description in the mortgage was as fol- 
lows: "Thirty (30) acres of land, situated in Stony Creek Township, 
adjoining the lands of the lates James Woodruff, James Carter 
Jones and Richard Barnes." ( 9 6 )  

B. B. Massenburg for plaintiffs. 
B. H. Bum and Jacob Battle for defendants (appellants). 

AVERY, J .  There was error in  the ruling of the Court that the de- 
scription was too vague and uncertain to be explained by parol testimony. 
Perry v. Scott, 109 N .  C., 374. 

NEW TRIAL. 

Cited: Sherwmn. v. Simpson, 121 N .  C., 130; Hinton v. Xoore, 139 
N. C., 46. 

ALFRED MAY AND WIFE V. STIMSON LUMBER COMPANY. 

Judgments-Erroneous and Irregular Judgments-Remedy 
f or-Practice. 

1. An irregular judgment is one contrary to the course and practice of the 
court, and the remedy against it  is a motion in apt time to set it  aside, 
while a n  erroneous judgment is one rendered according to the course and 
practice of the court, but contrary to law, which can only be remedied 
by an appeal. 

2. When an erroneous judgment was rendered a t  one term of court in  a n  
action in which the defendant had appeared and answered, it  was error 
a t  a subsequent term to set it  aside on motion. 
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( 97) MOTION by defendant to set aside a judgment rendered at Jan- 
uary Term, 1896, of PITT, by Boykin, J., heard before Graham, 

J., at chambers in Williamston, on 16 September, 1896. The motion was 
granted and plaintiff appealed. The facts are sufficiently stated in the 
opinion of Chief Justice Paircloth. 

Swift  Galloway and J .  B. Batchelor for plaintifs (appellants). 
Blount & Fleming for defendant. 

FAIRCLOTH, C. J. Judgment was rendered in  this action a t  January 
Term, 1896, by Boykin, J., and no appeal was taken. On 10 September, 
1896, the judgment was set aside by Graham, J., on afidavit of the de- 
fendant, alleging that it was erroneous in that only one issue was sub- 
mitted to the jury, although three issues were raised by the pleadings. 

The defendant having appeared by attorney and filed an answer to the 
complaint, he was then in court, although no summons had been served, 
and there was no irregularity in the course of the Court in that respect. 

The complaint now made is that the Court erreld in  submitting only 
one issue to the jury. I f  that is true, as alleged .by defendant, it was 
error in law, and the judgment rendered was an erroneous one, and the 
defendant's remedy was by appeal, and not by motion at  a subsequent 
term to have the judgment set aside. That would be his remedy if the 
judgment was irregular only, in proper cases. 

The distinction has been frequently stated by this Court, to wit: An 
irregular judgment is one contrary to the course and practice of the 
court, as judgments without service of process. An erroneous judg- 
ment is one rendered according to the course and practice of the court, 
but contrary to law, as where it is for one party when i t  ought to be for 

the other; or for too much or too little. Wolfe v. Davis, 74 
( 98 ) X. C., 597. The remedy in the latter event is by appeal; in the 

former, by motion in apt time. 
Issues arise out of the pleadings and must be submitted to the jury. 

I f  the Court shall be of opinion that one or more issues are enough to 
reach the merits of the case, without depriving the parties of an oppor- 
tunity to have their rights heard by Court and jury, then no more issues 
need be submitted, and if in that opinion the Court is mistaken, the 
parties have no remedy except to appeal. Simmons v. Dowd, 77 7.  C., 
155. 

We then have a case in which there was no irregularity; and, if there 
was no error, the defendant has no case for relief, and if there was error, 
he has lost his1 remedy by failing to appeal. He  can not appeal from 
one Superior Court Judge to another. 

ERROR. 
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Cited: Alexander v. dlexander, 120 N .  C., 474; Cowles v. Cowles, 
121 N. C., 276; Timber Co. v. Butler, 134 N.  C., 52; Cobb v. Rhea, 137 
N. C., 298; Becton v. Dunn, 142 N.  C.; 173; Mann v. Hall, 163 N .  C., 
60; Dockery v. Fairbanks, 172 N .  C., 530. 

J. A. RICKS AXD W. B. RICKS, EXECUTORS OF G. E. TAFT, ET AL., V. R. W. 
STANCILL, ADMINISTRATOR OF T. J. STANCILL, ET - 4 ~ .  

Fraudulent Conveyance-Voluntary Conveyance-Burden of 
Proof-Issues. 

1. The refusal to submit issues tendered by a party is not error when under 
those submitted by the trial judge the party has an opportunity to present 
fully his testimony and the law arising thereon. 

2. Where, in the trial of an action to set aside a deed for fraud, it was admitted 
that the conveyance was voluntary and that the donor owed the plaintiffs 
a large sum of money at the time such conveyance was made, the burden 
was properly imposed upon the defendants to show that the donor retained 
at the time the deed was executed sufficient and available property to 
pay his debts. 

ACTION, tried before Boyken, J., and a jury, at April Term, 1896, of 
PITT. 

The complaint alleged that T. J. Stancill was administrator of the 
estate of Wiley Stancill, and that G. E. Taft  and R. E. Mayo were sure- 
ties on his bond; that a judgment mas obtained against the principal 
and sureties on said bond, which was paid by the suretie's; that, prior 
to the recovery of said judgment, T. J. Stancill, for the purpose of de- 
frauding his creditors, executed voluntary conveyances of his land to 
certain of the defendants, who were his children; that, after the pay- 
ment of the judgment by tlie sureties, T. J. Stancill executed to them a 
mortgage to secure its repayment on the land previously conveyed to 
defendants, and on certain personal property which has since become de- 
stroyed, or has passed out of existence. Plaintiffs prayed judgment set- 
ting aside the voluntary conveyances, and declaring their claim a lien 
on the lands, and that they be subrogated to the rights of the 
plaintiffs in the judgment which they had paid. (100) 

Blount & Fleming for plaintiffs. 
James E. Moore for defendants. 
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MONTGOMERY, J. The defendants tendered five issues, all of which 
the Court refused to submit, and the defendants excepted. Those issues 
were as follows : 

"I. Was there an assignment of the judgment mentioned in the plead- 
ing to the use of the plaintiffs? 

"2. At the time of bringing the suit, was the deed of T. J. Stancill 
to his children made without retaining sufficient property to pay his then 
existing creditors, without consideration, and with intent t a  hinder, de- 
lay and defraud the plaintiffs? 

"3. What was the value of the personal property of T. J. Stancill? 
"4. Was the property conveyed in the mortgage of T. J. Stancill to 

G. E. Taft  and others sufficient to pay plaintiff's debt? 
"5 .  Was the property mortgaged by T. J. Stancill to R. E. Mayo and 

G. E. Taft  wasted and lost by the carelessness and negligence of plain- 
tiff s ?" 

The Court submitted the following issues : 
"1. Were the conveyances made by T. J. Stancill to his children made 

xithout any consideration other than that of natural love and affection? 
Answer : 'Yes.' 

"2. Did G. A. Stancill, G. E. Taft  and R. E. Mayo agres at the time 
of the execution of the mortgage to them by T .  J. Stancill to accept said 
mortgage in full satisfaction of all indebtedness of said Stancill to them? 

Answer : (NO.' 
(101) "3. Were the conveyances made by T. J. Stancill made with 

the intent to hinder and defeat his creditors ? Answer : 'Yes.' 
"4. What amount, if any, is due R. E. Mayo on account of money 

paid on the judgment mentioned in item two of the complaint? An- 
swer: '$224, and 8 per cent interest from date, 20 May, 1889.' 

"5 .  What amount if any is due G. E. Taft  on account of money paid - 
on the judgment mentioned in item two of the complaint? Snswer: 
'$224, and 8 per cent interest from date, 20 May, 1889.' " 

There was no need for the first issue tendered by the defendants, for 
the plaintiffs on the trial had admitted that the judgment had not been 
assigned to them. The defendants were ilot entitled to their second 
issue, for the question was not whether Stancill did or did not do any- 
thing at the time of the commencement of this suit, but whether, at the 
time he made the voluntary conveyances to his children, he retained a 
sufficiency of property to pay his then existing creditors, the defendants 
having agreed on the trial that the first issue submitted by the Court 
should be answered "Yes," and that the deeds were voluntary; and i t  
appears that that part of the defendant's second issue, as to whether the 
deeds were made to hinder, delay and defeat his creditors, was submitted 
in number three of the issues submitted by the Court. The third issue 
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tendered by the defendants was properly rejected, for the reason that the 
personal property of Stancill, the deceased donor, whatever its value 
might have been, had been administered in  due course of law by his 
personal representatives. The 4th and 5th of the defendant's issues the 
Court properly refused to submit. I t  was in evidence that none 
of the property conveyed by Stancill to plaintiffs wer  came into (102) 
the plaintiffs' possession; but on the other hand, it appeared that 
the mortgagee, Stancill, used the whole of it for his own benefit and 
purposes. 

Under the issues submitted by the Court, the defendants had the 
opportunity to present fully their testimony and the law arising thereon. 
Patton v. Gawett ,  116 N. C., 847; Alpha Mills v. Engine Co., ib., 797. 

The complaint sets out with sufficient plainness and conciseness to en- 
able the plaintiffs to maintain their standing in  court that they were 
compelled to pay the amount of a judgment recovered against them as 
sureties on the administration bond of Stancill, and that in good time 
they commenced this action with the view of deriving the rights and 
remedies against their principal and his estate provided under section 
2096 of The Code. 

The main contention, hoawer,  in the case is whether or not Stancill, 
a t  the time he made the voluntary conveyances of his land to his chil- 
dren, retained a sufficiency of property to pay his then existing creditors. 
The plaintiffs introduced no evidence on this point. The defendants' 
evidence went to show that the property retained after the exemptions 
should be allowed was not sufficient for that purpose. The defendants' 
counsel asked the Court to instruct the jury that there was no evidence 
that Stancill did not retain sufficient property to pay his debts, and 
that they should answer the third issue "No." This was refused and 
the defendants excepted. There was no error in this refusal. I n  this 
connection the Court charged the jury that the "burden was upon the 
plaintiff not only'to show that the conveyances were voluntary and 
without consideration but by the weight of testimony that Stancill did 
not retain property sufficient and available to pay his then existing 
creditors, and that unless the plaintiff had proved by the weight 
of the evidence that Stancill did not retain property sufficient (103) 
and available for the satisfaction of his then creditors, they 
would answer the third issue "No." That instruction was erroneous, 
but as the jury found for the plaintiffs, no harm has been done. As 
we have said, the defendants had admitted that the conveyances from 
Stancill to his children were voluntary, and that he owed tho plaintiffs 
a large sum of money at the time they were executed. Upn these ad- 
missions, the deeds having been attacked for fraud by the plaintiffs, the 
burden was imposed on the defendants to show that the donor retained 
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a t  the time when the deeds were executed sufficient property, and avail- 
able to pay his debts. Brown 2;. &Iitchell, 102 N. C., 347. We have 
examined the other exceptions, and they are of no force. 

NO ERROR. 

Cited: Coley v. Statesuille, 121 N.  C., 316. 

JAMES H. LASSITER v. W. T. STAINBACK ET AL. 

Partnership-Trust-Individual Indebtedness of Partner 
to Partnership. 

1. While, as to matters pertaining to the partnership business, each partner 
is a trustee for the partnership, such relation is not created between the 
individual partners as to transactions not connected with the partnership 
business. 

2. Where a partner, with the knowledge and consent of the other partner, 
used the firm's money to pay for  improvements on his own land, charging 
himself with the money upon the books of the firm, he became the indi- 
vidual debtor of and not a trustee for the firm, and the other partner 
cannot follow the fund and have it declared a lien upon the improvements. 

(104) ACTION, heard before Boykin, J., upon exceptions to a referee's 
report, at  February, 1896, Term of VANCE. 

The principal matter and issue arising upon the pleadings and sub- 
mitted to the referee for his determination was whether or not the de- 
fendant, Charles E. Stainback, during the continuance of the firm of 
Lassiter, Stainback & Co., took and applied to his own use, without the 
plaintiff's knowledge or consent, assets of the firm in erecting a dwelling 
house in the town of Henderson. I t  was to the referee's decision in 
favor of the defendant upon this contention, and to the conclusion of the 
law thereon that the partnership had no lien upon such dwelling house 
for the moneys's0 used by Stainback, that the plaintiff filed his excep- 
tions. The referee's report and findings of fact and law upon such 
issue were sustained by his Honor, and the plaintiff appealed. 

T. 31. i3ttma.n and T.  T .  Aicks for plaintiff (appellant). 
A. C. Zollicoffer for defendants. 

FURCHES, J. Plaintiff and defendants were partners in  a mercantile 
business. The plaintiff was indebted to the defendant at  the time of 
forming this partnership $1,694.43. Rut defendant said to plaintiff, 
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"I will not put this in the partnership; I want to buy a lot and build 
for me a house out of this money." The plaintiff rqlied, "That is 
right; I want to sell you a lot," which he afterwards did at  the price 
of $300, and the price was credited to the plaintiff on the $1,694.43 debt, 
and plaintiff made him a deed for the lot. Soon thereafter the defendant 
comnlenced building on this lot, and to pay for the same out of the 
partnership assets, and to charge the same to his individual account on 
the books of the concern. The plaintiff had full knowledge of 
this, as the books were examined by him daily, and he made no (105) 
objection to this course of the defendant until some three years 
after, when it was found that the partnership and the defendant were 
both insolvent. H e  now seeks to follow this fund, used for building the 
house, and have it declared a lien thereon. 

The law constitutes each partner an agent and trustee for the partner- 
ship, as to such matters as pertain to the partnership business. Taylor 
v. Russell, ante, 30. But the partnership does not create these relations 
of agent and trustee between the individual members of the partnership 
as to other transactions not connected with the partnership business. 
Therefore, while the defendant was the agent and trustee of the partner- 
ship as to the business of, or connected with the partnership, he was not 
its agent or trustee to buy a lot and build a house 011 it for himself. So 
we see that plaintiff can not follow the fund and have i t  declared a lien 
on the house because the defendant was a member of the ~ar tnership.  

I f  he can follow the fund and have it declared a lien, it is upon the 
ground that the defendant had used the partnership funds, and that 
kquity will declare a trust from this fact. But where there are no con- 
tractual relations between the parties that create a trust, a court of 
equity will not do so, unless there is fraud or bad faith. 2 Porn. Eq. 
Jur., sec. 1044. I f  I give A $1,000 to buy a tract of land for me, and 
A buys the land and pays for it out of the thousand dollars, but takes 
the deed to himself, he has acted in  bad faith, and equity will declare 
him my trustee and compel him to convey. I f  A takes $1,000 of my 
money without my knowledge or consent, and buys land with it, and 
takes the deed to himself, equity will declare him my trustee and com- 
pel him to convey on account of the fraud. 

But if A says to me there is a tract of land to be sold that I want to 
buy, but I have not the money; I give him the money and say, 
"Go and buy it," and he does so, pays the thousand dollars I gave (106) 
him and takes the deed to himself, equity will not declare him 
my trustee and compel him to convey, because there has been no fraud 
or bad faith practiced by A, and the money I let A have will be regarded 
as a loan. And this action, to declare a lien on the house, involves the 
same principle as that we have been discussing, and plaintiff would ask 
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to have the defendant declared a trustee and for a conveyance but for 
the fact that the lot upon which the house was erected was the dafend- 
ant's lot and not involved in this controversy. When the defendant 
used the money of the partnership in building the house, with the 
knowledge and consent of the plaintiff, and charged it to his individual 
account, he then became the individual debtor of the partnership, and 
the funds used became his individual funds, so in legal contemplation 
the defendant did not build the house out of the partnership assets, but 
out of his own means. The whole trouble has arisen from the fact that 
the defendant has become insolvent and the firm has to lose its debt 
against him. I t  is from the result and not from the cause. 

I t  was questioned whether money used in the improvement of real 
estate belonging to another could be; followed and made a charge on such 
real estate. I t  seems to be held in  some of the States that i t  could, but 
no authority was cited where i t  has been so held in this State; but we 
have not considered this question, as the case goes off on other grounds. 
There is no error, and the judgment is 

AFFIRMED. 

Cited: A'orton e. XcDevit, 122 N.  C., 758; Planner v. Butler, 131 
N. C., 157. - 

(107) 
W. T. STAINBACK v. G.  J. HARRIS ET AL. 

Xotion to Reinstate Appeal-Ai~peal-Dismissal-Failure to 
Print--Negligence of Appellank. 

1. A motion to reinstate an appeal dismissed for failure to print will not be 
granted when i t  appears that the judgment appealed from was rendered 
on 24 August, that the clerk was directed 1 October to make transcript 
and to send it  up by express on 1 0  October, that  it  reached this Court and 
was docketed on 12 October, with two other cases, that  when i t  was called 
for hearing on 1 3  October the record was not printed, although the other 
cases accompanying it  had, through the care of the appellants therein, 
been printed and were argued. 

2. Printing the record on appeal, as  required by the rule of Court, is the duty 
of the appellant, and neglect to have i t  done is his fault and not that of 
his attorney. 

T. T .  Hicks and T.  M.  Pittman for plaintiffs. 
L. C. Edwarch and J.  B. Batchelor f o r  defendant (appellallt). 

Motion on five days notice under Rule 30 to reinstate this appeal, 
which was dismissed for failure to print. 
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CLARK, J. I t  appears that the judgment was filed below 24 August, 
1896, and the appellant filed his appeal bond August 31. The appel- 
lant avers that he directed the clerk to send up the transcript forthwith, 
but does not specify at  what time. The clerk of the court below certifies 
that the appellant's counsel did not send the fees for making up the 
transcript to him until 1 October, and then for the first time directed 
the transcript to be made out, and that on October 6th. The said coun- 
sel directed him to send the transcript up on October 10th by express, 
which he did. To these statements of the clerk the.re is no denial. I t  
also appears that in the same express package there came the 
transcripts in two othelr cases. All three cases were delivered to (108) 
the clerk of the court on Monday, 12 October, by whom they were 
docketed simultaneously. When the three cases were called the other 
two, by the care of the appellants therein, were properly printed and 
were argued, (one of them on 13 October, the same day this case was 
called), but in  this case, the record not having been printed, the Court 
would not hear the appeal, and the appellee was compelled either to 
continue or move to dismiss. H e  took the latter course, as was his 
right. 

The appellant has shown no good cause for reinstatement. He  does 
not deny the clerk's averment that the transcript was not directed to be 
sent up till 1 October (though the judgment had been filed 24 August), 
and that thereafter he directed i t  to be sent up on 10 October, which was 
done. Other cases sent up in the same package were printed and heard, 
and there is no reason shown why that was not done in this case. I f  a 
party will delay sending up his transcript to the last minute he should 
either send i t  up with the requisite parts of the record printed, or 
arrange to have it promptly done here. I t  is inexcusable for an appellant 
to delay docketing his appeal till the time between the docketing and 
calling the case for argument is perhaps too brief to print the record. 

I n  Avery  v .  Pritchard, 106 N .  C., 344, the transcript was docketed 30 
November, and the appeal was dismissed for failure to print when 
reached 2 December, and in S tephem v .  Koonce, 106 N.  C., 255, the 
transcript was docketed 12 March, and the appeal was dismissed for fail- 
ure to print when reached 13 March. Printing the record on appeal 
is not a professional duty, and the neglect to have i t  done is the 
fault of the appellant himself. D u n n  v .  Underwood, 116 N. C., (109) 
525, and cases thelre cited. 

Every presumption is in favor of the correctness of the result of the 
trial below. When a party is sufficiently dissatisfied to desire i t  re- 
viewed on appeal, he should pursue the orderly steps requisite for that 
purpose. I f  he does not think the matter of sufficient importance to 
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Ross u. Ross. 

require  t h a t  much  attention, a n d  this  neglect o n  h i s  p a r t  mus t  e i ther  
impose six months delay on  t h e  appellee o r  a dismissal of the  appeal  
on  himself, h e  mus t  not  grumble t h a t  the  penal ty fal ls  upon  t h e  one who 
alone could have  prevented t h e  default.  

NOTION DENIED. 

Cited: Ice Co. v. R. R., 125 N.  C., 22. 

W. E. ROSS v. AMANDA ROSS ET AL. 

Practice-Supplemental Proceedings-Receiver. 

1. Where supplemental proceedings had discovered that  the defendant held, 
partly in  money and partly i n  choses in action, a specific fund which, in  a 
suit brought for the purpose, the jury had found to belong to the plaintiff, 
and for the recovery of which the plaintiff had judgment according to the 
verdict, and the clerk by his order forbade the transfer of the securities 
and money and directed the defendant to pay over the same to the plain- 
tiff, i t  was error i n  the judge on appeal, after approving the findings of 
fact by the clerk, to reverse the latter's order and appoint a receiver to 
take charge of the fund until the plaintiff should institute a n  action to 
recover the specific fund. 

2. In  such case, as  soon as  the supplemental proceedings had disclosed the 
existence of the fund in the defendant's hands which had been adjudged 
to belong to plaintiff, i t  only remained for the clerk to order the delivery 
of the fund to the plaintiff and to compel obedience to the order by attach- 
ment for contempt. 

3. The old equity practice of granting a restraining order in  one action until 
another can be brought between the same parties is foreign to the present 
Code system under which the court, when possessing jurisdiction of the 
parties and subject-matter, will proceed to administer all rights of the 
parties pertaining to the subject-matter. 

(110) PROCEEDING supplementary to execution, heard  o n  appea l  f r o m  
t h e  judgment of t h e  Clerk of t h e  Superior  Cour t  of VANCE, be- 

fore Boykin, J., a t  chambers, on  14 Apri l ,  1896. T h e  fac t s  appear  i n  
t h e  opinion of Associate Justice Clark. F r o m  his Honor's judgment 
appoint ing a receiver, etc., t h e  defendant appealed. 

T. T. Hicks and A. C .  Zollicofer for plaintif 
T .  M .  Pittman for defendants. 

CLARK, J. T h e  plaintiff sued f o r  t h e  recovery of specific articles 
a n d  money constituting a f u n d  which h a d  been conveyed t o  t h e  plain- 
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tiff by the defendant. The jury found upon issues submitted to them 
that no specific articles were detained by the defendant, but that she 
had three hundred dollars of the money of the specific fund which she 
should have delivered to the plaintiff. The verdict was made a part 
of the judgment, which decreed that the plaintiff should recover of the 
defendant $300, with interest "according to the verdict." 

Upon supplemental proceedings i t  was found as a fact that the de- 
fendant still held (partly in money and partly in  the choses in action 
and securities in which she had invested the balance thereof) this 
specific fund. The Clerk thereupon properly forbade the transfer or 
conveyance of the choses in action and money (Code, see. 488 (6),  and 
directed the same to be paid over to the plaintiff (Code, see. 493), and 
upon noncompliance issued a notice to show cause why the defendant 
should not be attached for contempt. Code, see. 500. The de- 
fendant was not entitled to her personal property exemption$n (111) 
a fund already adjudged to be the property of the plaintiff. Upon 
appeal the Judge approved the findings of fact by the Clerk, but re- 
versed his judgment, and on his own motion appointed a receiver to take 
possession of the fund until the plaintiff should institute an action to 
recover the specific fund. This was error. The appointment of a re- 
ceiver and another action were alike unnecessary, for this action itself 
had been brought for the recovery of the specific fund, the jury had found 
i t  belonged to the plaintiff, and the judgment had directed the $300 to 
be p%id over to the plaintiff "according to the verdict.'' When the sup- 
plemental proceedings disclosed that part of the fund was still in  de- 
fendant's hands, and that the remainder had been since loaned out and 
invemsted in choses in action, i t  only remained to enforce the execution 
of the judgment by ordering the defendant to pay over the specific money 
and the notes taken for the other part of the money to the plaintiff, 
and to compel the enforcement of the order if not obeyed by attachment 
for contempt. Wilson v. Chichester, 107 N.  C., 386. Had the judgment 
not been so clearly drawn in accordance with the verdict, the remedy 
would have been by motion in the cause on notice to the defendant to 
amend and correct the judgment in accordance with the verdict, and 
not by a new and independent action for the same cause of action. And 
in any view i t  was error to restrain defendant and hold the fund till the 
plaintiff could bring an independent action against her to recover the 
specific property. Granting a restraining order in one action till an- 
other action can be brought between the same parties was an incident 
of the old procedure when law and equity were divided; but is 
foreign to the present simpler system in which, when the Court (112) 
possesses jurisdiction of the parties and subject-matter, i t  will 
proceed to administer all rights of those parties pertaining to that sub- 
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ject-matter. Under The Code, see. 497, when i t  is found that a third per- 
son, not a party to the action, claims an interest i n  the property, or de- 
nies the debt, which is sought by the plaintiff to be applied to his judg- 
ment as belonging to the jud,ornent debtor, the Court may, by an order 
in the cause, restrain the transfer of such property till the receiver can 
bring an action to recover it, but such action is brought by the receiver 
as the agent of the Court, and is an entirely different matter from re- 
straining a conveyance till the plaintiff may bring an independent action 
against the same defendant. Whatever rights the plaintiff has as 
against the defendant are determined by the judgment which is the 
foundation of the supplemental proceedings, which are merely to assist 
in the execution of the judgment by appropriate investigation and 
orders. 

The judgment of the Court below is reversed, and the case is re- 
manded that judgment may be entered affirming the action of the Clerk 
in accordance with this opinion. 

REVERSED. 

(113 
W. C. HOLMAN v. JAMES WHITAKER. 

Chattel Mortgage-Vague and Uncertain Desc~iption-Patent 
Ambiguity-Par01 Euidence. 

A description in a chattel mortgage of the property conveyed as "a one-horse 
wagon," the mortgagor having at the time of making the mortgage four 
one-horse wagons, is a patent ambiguity which cannot be explained by 
par01 testimony. 

CLAIM AND DELIVERY, tried before McIver,  J., and a jury, at March 
Term, 1896, of WAKE. The action was commenced in a magistrate's 
court, and a claim and delivery was had for the possession of a "two- 
horse phaeton with driver's seat in front" and a "single-horse wagon," 
which were articles of personal property mentioned in  a certain chattel 
mortgage made by the defendant to the plaintiff to secure a note of $100. 
The mortgage was put in evidence. I t  was in evidence that the Sheriff 
went to seize the wagon mentioned in  the mortgage, but found at the 
defendant's house more than one "single-horse wagon." The defendant 
pointed out to him which wagon was the one mentioned in  the mortqngc. 
The Sheriff took the wagon so pointed out by defendant; but, plaintiff 
having refused to receive it, he returned i t  and seized another wagon. 
Upon the trial the plaintiff was asked to state which one of the wagons 
he "thought he had a mortgage on," and to this question the defendant 
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objected. The objection was overruled, and the. defendant excepted on 
the ground that the description in  the mortgage was such a patent 
ambiguity that i t  could not be explained by parol testimony, as the de- 
fendant had several wagons at the time of making the mortgage, 
and that they were not separated except as hereinafter stated, (114) 
and that there was no mutual understanding between the plain- 
tiff and the defendant as to which wagon was meant. All testified that " 
at the time the mortgage was made the defendant was working for the 
plaintiff, using, as needed, a two-horse and a one-horse wagon. The 
defendant ssid that he had four one-horse wagons a t  that time, and that 
the one last seized by the Sheriff was the one he mas using in hauling 
while working for the plaintiff. 

The follow& were the issues submitted and the responses thereto : 
"1. I s  the plaintiff the owner and entitled to the possession of the 

carriage and wagon described in the complaint ? Answer : 'Yes.' 
''2. How much is the defendant indebted to the plaintiff? Answer: 

'$91.50 and interest.' " 
There was judgment for the plaintiff, and defendant appealed. 

J .  B. Batchelor and E. A. Johnson for defendant (appellant). 
No counsel contra. 

FAIRCLOTH, C. J. This is an action to recover possession of personal 
property claimed under a mortgage. The description was a ('one-horse 
wagon," the defendant having at  the time of making the mortgage four 
one-horse wagons. This case is governed by Blakely v. Patrick, 67 N.  C., 
40. There the language was "ten new buggies," the mortgagor having 
more than ten new buggies in the same lot, and the plaintiff could not 
recover. Here a "one-horse wagon" was the description, the mortgagor 
having four one-hourse wagons, and the plaintiff can not recover. Sup- 
pose one wagon, in the meantime, had been stolen; whose wagon 
was lost? The doctrine was so well discussed in Waldo v. Bel- (115) 
cher, 33 N .  C., 609, that we need not repeat it. The ambiguity 
is patent, and parol testimony to explain i t  is inadmissible. I f  one 
of the wagons had been set apart and in some way distinguished at the 
time of making the mortgage, or if the mortgagor had owned only one 
wagon, then such evidence could be heard for the purpose of identifica- 
tion. Spivey v. Grant, 96 N.  C., 214; Lupton v. Luptom, 117 N .  C., 
30. We notice that there is no judgment for possession of the wagon 
in the record, unless the words in the judgment, "that the sale was in 
all respects regular," can be so construed. We, however, give the 
plaintiff the benefit of a judgment for possession, according to the find- 
ing on the first issue. There is no controversy about the phaeton. 
There is 
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M. S. CLARK v. C. B. EDWARDS ET AL 

Mechanic's &en-Subcontractor-iVotice t o  Owwer. 

1. While, under section 1789 of The Code, a mechanic's or laborer's lien, or 
lien for material, when filed, relates back and takes priority over all 
liens attacxing, or purchases for value made subsequent to the beginning 
of the work or of furnishing the first material, yet it is good only for the 
amount due the contractor, laborer, or material man. 

2. A subcontractor can enforce his right of lien against the owner of property 
only to the extent of any unpaid sums due the contractor at the date of 
giving notice to the owner of his (the subcontractor's) claim. 

3. Until a subcontractor gives to the owner of property notice of his claim 
he has no lien, and the owner is justified in making payment to the con- 
tractor. 

4. The mere fact that laborers and subcontractors are working on a building 
is not notice to the owner not to pay out to the contractor until it is ascer- 
tained how much is due by the latter to each and every subcontractor, 
laborer, material man, etc. 

( 1 1 6 )  ACTION, tried at  February Term, 1896, of WAKE, before M c -  
Iver ,  J., and a jury. 

J .  C. L. Harr i s  for plaint i f  (appe l lan t ) .  
W.  N. Jones for defendant. 

( 1 1 9 )  CLARK, J. I t  is true, under section 1789 of The Code, that 
where a mechanic's or laborer's lien, or lien for material, is filed 

as required, i t  dates back and takes priority of all liens attaching, and 
against all purchases for value (though without notice) made subse- 
quent to the beginning of the work, or furnishing the first material. 
B u r r  v .  Maultsby, 99 N. C., 2 6 3 ;  Lumber  Company  v .  Hotel  Gompany,  
109 N.  C., 658. But such lien is only good for the amount due the 
contractor, laborer or material man, and the subcontractor can be put 
in  no better condition. A s  defendant's counsel said forcibly and per- 
tinently on the argument, the subcontractor can only sue into the con- 
tract. Accordingly The Code, section 1801, affords the subcontractor 

- giving notice of his claim a right to a lien '(not exceeding the amount 
due the original contractor a t  the time of notice given," and section 
1802 confers on the subcontractor the right to enforce such lien if the 
owner fails "to retain" the amount thereof "out of the amount due the 
said contractor." I n  this case the plaintiff, who was subcontractor, did 
not give the owner of the property notice of his claim till after the 
contractor, who was paid u p  to that date, had failed in business and 
abandoned the work. Neither a t  that time nor at  any time thereafter 
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was anything due the contractor-the owner completing the building 
himself. There was, therefore, no sum due the contractor out of which 
the owner should have "retained" the plaintiff's claim. The plain 
language and intent of the statute controvert the plaintiff's contention, 
which, if correct, would prevent owners from paying anything to con- 
tractors till twdve months after the completion of their work. The 
mere fact that laborers and subcontractors are working on the 
building is not notice to the-owner not to pay out to the contrac- '(120) 
tor till i t  is ascertained how much is due by the contractor to 
each and every subcontractor, laborer, material man, etc. The statute 
requires that the subcontractor must give notice, and till he does this 
he does not have a lien, and the owner is justified in making payment 
to the contractor. 

N O  ERROR. 

Cited: Baker v. Robbins, post, 292; Woodworking Co. v. Southwick, 
post, 615; Dunavant v. R. R., 122 N. C., 1001; Weathers v. Borders, 
124 N.  C., 613; Hall v. Jones 151 N .  C., 424; Roper v. Ins. Go., 161 
N.  C., 160; Supply Co. v. Eastern Star Home, 163 N.  C., 515; Brick Co. 
v. Pulley, 168 N. C., 375;  Granite Co. v. Bank, 172 3. C., 358. 

STATE EX REL. W. H. GOODWIN v. CARALEIGH PHOSPHATE AKD 
FERTILIZER WORKS. 

Action for Penalty-Qui Tam Action-Party Plaintifl-Tax on-Fertil- 
izers-Constitutionality-Interstate Commerce. 

1. In an action for a penalty the person suing therefor is the proper party 
plaintiff unless the statute directs otherwise. 

2. Under sections 2190, 2191, and 2193 of The Code, requiring each sack of 
fertilizer sold to have a tag attached and affixing a penalty for noncom- 
pliance therewith, to be recovered by any one suing therefor, the person 
suing for the penalty, and not the Department of Agriculture or the State, 
is the proper party plaintiff. 

3. A statute providing for the recovery of penalties by private persons is not 
in conflict with section 5 of Art. IX of the Constitution which appro- 
priates the net proceeds of all fines and penalties to the school fund. 
(Sutton v. Phillips, 116 N. C., 502, followed.) 

4. The statute (sections 2190, 2191, and 2193 of The Code) requiring each sack 
of fertilizer sold in this State to have a tag affixed thereto is not in viola- 
tion of clause 3 of section 8 of Article of the Constitution relating to 
interstate commerce. 
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(121) ACTION for a penalty, heard on complaint and demurrer be- 
fore McIver, J., at February Term, 1896, of WAKE. The com- 

plaint was as follows: 
"1. That defendant is a corporation, etc., and is doing business in this 

State, to wit, in the manufacture and sale of fertilizers. 
"2. That defendant, having manufactured the 'Eclipse' brand of fer- 

tilizer, with which, according to law, said defendant is required to tag 
each sack of said fertilizer as provided in sections 2190, 2191 and 2193, 
sold to W. H. J. Goodwin, in Wake County, and delivered to him twenty 
sacks of said Eclipse brand of fertilizer during the months of April, and 
May, 1895, without affixing the tag as required by the aforesaid sections 
of The Code to each of said twenty sacks of fertilizer. 

"Wherefore, plaintiff demands judgment against the defendant for 
$200 and costs." 

Defendant's demurrer was as follows : 
"1. Because there is a defect of parties in  that the Department of 

Agriculture should be made a party. 
"2. Because there is a defect of parties in  that the State of Xorth 

Carolina should be made a party. 
"3. Because the act of the General Assembly under which the plaintiff 

brings this action is uiiconstitutional and void, in that i t  is in violation 
of the Constitution of North Carolina, section 5, Article IX, providing 
for the appropriation of fines and penalties to the common school fund. 

"4. Because the act of the General Assembly under which plaintiff 
brings this action is unconstitutional and void, in that it is in violation 
of the Constitution of the United States, Article I, section 8, clause 3." 

The demurrer was overruled, and the defendant appealed. 

J. C. L. Harris for plaintif. 
N o  counsel contra. 

(122) FURCHES, J. This is an appeal from the judgment of the 
Court below upon complaint and demurrer. The demurrer ad- 

mits the facts stated in the complaint, and assigns four grounds upon 
which i t  is contended the plaintiff should not recover. 

The first assignment can not be sustained, as the party suing is the 
proper plaintiff, unless the statute creating the penalty provides other- 
wise. Burrell v. Hughes, 116 N. C., 430. 

The second assignment can not be sustained, as the party claiming the 
penalty is the proper plaintiff, and not the State. Middleton v. Rail- 
~ o a d ,  95 N. C., 167. 

The third assignment can not be sustained, as this question has bee11 
decided and has been expressly held to be constitutional in  Sutton v. 
Phillips, 116 N.  C., 502, and a number of other cases there cited. 
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As to the fourth assignment, we are somewhat at a loss to see its 
relevancy to this case. And we regret that the case was not argued for 
the defendant in  this Court. As we understand the facts from the 
pleadings, the defendant is a domestic corporation and the plaintiff is a 
resident of Wake County. And i t  is not plain to us how i t  is that a 
question of interstate conimerce is involved, as we! understand from 
plaintiff's attorney i t  was contended in the court below. But  if there is 
such a question involved it can not be sustaind by defendant. This 
statute and this very question have been discussed in  a well-considered 
opinion by Judge Seymour of the United States District Court and 
held to be constitutional. And while we do not consider ourselves 
bound by this opinion as authority, still we believe i t  to be (123) 
founded on sound reasoning and authority and a correct exposi- 
tion of the law. 52 Fed., 690. We find no error, and the judgment is 

AFFIRMED. 

Cited: Carter v. R. R., 126 N. C., 444; 8. v.'i11aultsby, 139 N.  C., 
584. 

T. A. ARNOLD v. JOHN PORTER, RECEIVER OF PARK LUMBER COMPANY. 

Practice-Controversy Without Action-Prerequisites Lo 
Jurisdiction. 

When a case containing facts upon which a controversy depends is sought to 
be submitted under section 567 of The Code, an affidavit to the effect that 
the controversy is real, and the proceeding in good faith to determine the 
rights of the parties is a prerequisite to jurisdiction, and in the absence 
of such affidavit the proceeding will be dismissed. 

CONTROVERSY without action, heard upon facts agreed before Boykin, 
J., at chambers, on 3 October, 1896. The affidavit required by section 
567 of The Code was not made or filed. Judgment was rendered against 
the party named as defendant, and he appealed. 

Shepherd & Busbee for plaintif. 
S. G. Ryan and Armistead Jones for defendant (appellant). 

MONTGOMERY, J. I t  was intended, it seems, to submit without action 
a case containing facts upon which the controversy depends, under section 
567 of The Code. I t  appears that the affidavit requiered by the statute, 
to the effect that the controversy is real and that the proceeding 
is in  good faith to determine the rights of the! parties, was never (124) 
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made or filed. Such an affidavit is a prerequisite to the exercise of 
jurisdiction i11 the matter. Jones v. Commissioners, 88 N. C., 56; 
Grant v. Newsom, 81 N.  C., 36. The proceeding must be 

DISMISSED. 

Cited: Grandy v. Gulley, 120 N.  C., 177. 

T H E  FARMERS STATE ALLIANCE OF NORTH CAROLINA 
v. WILLIAM MURRELL ET' AL. 

Action Against Admilzi~trator-Venue-~4ppZication to Remove Cause 
to Proper County. 

1. Under section 193 of The Code an action against an administrator of a 
decedent, whether upon the official bond of the administrator or for the 
purpose of holding him liable for any act of his, or for any liability of his 
intestate incurred in his lifetime, must be brought in the county where 
the bond was given if the principal o r  any of his sureties is in such county. 

2. If the application for removal of an action to the proper county be made 
before time for answering expires, it matters not when the motion is heard. 

~ ! O T I O N  to remove the cause to another county for trial, for that 
the action was brought in the wrong county, contrary to section 193 of 
The Code, heard before McIver., J., at February Term, 1896, of WAKE. 

I t  appeared from the pleadings that Elijah Murrell, one of the sureties 
on the bond sued on, had died before the commencement of the action, 

and that the principal in the bond, William Murrell, (also a 
(125) defendant in this action), had with John F. Cox, another surety, 

and also a defendant in this action, qualified as administrator of 
said Elijah Murrell, deceased, before the commencement of this action. 
These facts also appear by affidaoit filed at the time the motion was made 
at  the return tern1 of the summons; and the affidavit itself not being 
found, the plaintiff admitted that it had been duly filed as alleged. 
- The plaintiff contended that section 193 of The Code applied only 

to suits on official bonds of executors and administrators, and not to 
suits like this, the purpose of which is to establish a debt or claim against 
the estate of Elijah Murrell and enforce i t  against other parties defend- 
ant also. His  Honor granted the motion, and plaintiff appealed. 

W. J .  Peele for plaintiff. 
J .  B. Batchelor for defercdants. 
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FURCHES, J. This is a motion to remove the cause for trial from the 
county of Wake to the county of Onslow. The motion was allowed, 
and plaintiff appealed. There is no dispute but that the Court has 
jurisdiction of the subject-matter of this action, and this motion only 
affects the venue. Two of the defendants are sued as administrators 
of Elijah Murrell, who were appointed, qualified and gave bond as 
such in the county of Onslow; and all the defendants reside in that 
county, and all join in  the application to remove. Clark v. Peebles, 
100 N. C., 348. 

The plaintiff being a domestic corporation, i t  has no residence as 
provided under section 192 of The Code. Cline v. Mfg. Co., 116 N. C., 
837. But if it had, and resided in Wake County, section 193 provides 
that "all actions upon official bonds, or  agaimt executors and adminis- 
trators in their official capacity, shall be instituted in the county 
where the bond shall have been given, if the principal or any of (126) 
the sureties on the bond is in  the county; if not, then in the 
plaintiff's county." This section has been construed to apply to all 
actions against executors and administrators sued in their official capac- 
ity, whether on their official bond or for the purpose of holding them 
liable for any act of theirs as such personal representative, or for any 
liability their testator or intestate incurred in his lifetime. Stanly 
v. Mason, 69 N.  C., 1 ;  Foy v. Morehead, 69 N.  C., 512; Bidwell v. 
King, 71 N.  C., 287. I t  is true there is an intimation in Clark v. Peebles, 
100 N. C., 348, that seems to doubt the ruling in Stanly v. Mason, supra, 
as to debts due by the intestate or testator before his death. But i t  was . 

not overruled, as it was not necessary to pass upon that point in that case; 
and after considering the question in this case we have concluded not to 
do so, as the statute seems to be plainly written in that way. Wood v. 
Morgan, 118 N.  C., 749. 

This would seem to dispose of the case, but for the fact that the 
action was returnable to April Term, 1894, and this motion was not 
heard until April Term, 1896. And section 195 of The Code provides 
that application must be made in writing before the time for answering 
expires, which was at  April Term, 1894. But it was found as a fact 
that this application was made by the defendants at  the return term of 
the court. This finding of fact cures what seems to be a ground for 
reversing the ruling of the Court in making the order of removal. For  
that, after the motion was properly made, it was then a matter with the 
parties and the Court as to when it should be heard. I t  may be the 
plaintiff did not ask a hearing until April Term, 1896, and defendants 
should not be prejudiced on that account. The facts found we 
cannot review, and, upon the facts as found, we find no error (127) 
in  the ruling of the Court. 
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Ci ted:  Rober t s  v .  Connor,  125 N.  C., 47 ; B r o w n  v. Cogdell ,  136 N.  C., 
32; R o b e s o n ' v .  L u m b e ~  Co., 153 N.  C., 123; Raclcley v. L u m b e r  Go., 
ib., 173; C r a v e n  v. J funger ,  170 N .  C., 426. 

W. S. BARNES v. W. T. CRAWFORD. 

Practice-Appeal-Case o n  Appeal-Rule-Printing Record-Dismissal 
for Fa i lure  t o  P r i n t  Case o n  Appea l .  

Under rule 28 the whole of the case on appeal, as settled by the parties or the 
judge below, and not such parts only as the appellant may select as 
material in his opinion, must be printed, and for a noncompliance with 
the rule in this respect the appeal will, on motion, be dismissed. 

MOTION to dismiss appeal, taken from a judgment rendered for the 
defendant at  April Term, 1896, of WAKE. The plaintiff, appellant, 
deeming certain parts of the case on appeal as settled by counsel to be 
immaterial and unnecessary to the proper presentation of his assign- 
ments of error, omitted them in printing the record. I n  this Court the 
appellee, deeming such omitted parts to be material to the hearing on 
appeal, mored to dismiss under Rule 30. Motion granted. 

W. J .  Peele  and R. 0 .  B u r t o n  for p l a i n t i f  ( a p p e l l a n t )  
F .  H. Busbee for defendant .  

CLARK, J. The requirement that at least the essential parts of the 
record (which are designated in the rule) shall be printed is not an 

uncalled-for rule, but a necessity. I t  is impossible for each of 
(128) the five judges to examine the record, as should be done, unless it 

is printed, without great delay in the decision of causes. Should 
there be only one record, and that in manuscript, or so defectively 
printed that the manuscript must be referred to in order to see that the 
essential parts are printed, the delay caused thereby would result in large 
arrearages on our docket, much to the detriment of suitors. This 
Court has become the ultimate tribunal for the litigation in the courts 
of a State containing nearly two millions of people, a State whose popu- 
lation, wealth and volume of litigation are steadily increasing. The 
Court has again and again called the attention of the bar to the absolute 
necessity of an inflexible adherence to this rule. I t  is in the interests 
of suitors themselves that they may have a prompt examination of their 
appeals, and by each and every member of the Court. The requirements 
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as to what shall be printed have from time to time been somewhat 
extended; but from the very beginning, now many years back, i t  has 
been always required, without e17er an exception in any case, that the 
entire "case on appeal" shall be printed. The Judge is presumed to 
put in the case on appeal all that is essential to present <he errors 
alleged to have occurred on the trial below, and nothing that is non- 
essential. As counsel frequently differ as to the case, the Judge is made 
the final arbiter when there is disagreement. I n  this case, counsel did 
not disagree and themselves "settled the case." I n  making up the 
statement of the case, when they reached long articles or pieces of evi- 
dence, etc., which were excepted to, instead of copying them out in full, 
referred to them as exhibits "A," "B," etc., and thereby directed the 
Clerk to send them up as parts of the case on appeal, who did so. This 
is not unusual or improper, and such exhibits are integral parts 
of the case on appeal, and the counsel below agreed that they (129) 
were essential parts, or they would not have included them, I n  - 
printing this case on appeal, the appellant substituted.himself for the 
agreement with the opposite counsel, and omitted the exhibits as imma- 
terial and failed to print them. The appellee insisted on the materiality 
of the unprinted parts. The appellant might, with equal propriety, go 
through the case and omit as immaterial any other parts thereof which 
are required to be printed. The result would be, if this was allowed here, 
that to save a little cost to appellant there would be a wrangle in every 
case whether the material parts of the case on appeal had been printed, 
taking up the time of the Court on this collateral matter, which should 
be applied to hearing the argument on the merits. To prevent such 
unseemly proceedings, the rule has always required the whole of the "case 
on appeal" printed. Indeed, at  the last term (Rule 28, 118 N. C., 
1272), we required that when the proceedings were printed the exhibits 
referred to in  them should be printed, being integral parts thereof. I f  
a party is too poor, he can always appeal in forma pauperis, in which 
case we cause the Clerk of this Court to make the five copies of the 
"case on appeal" on the typewriter, but we can not tax him with this 
labor when the party is not an appellant as a pauper. 

The repeated and reiterated notices given by this Court that the re- 
quirement as to printing was necessary and would be adhered to, leave 
the appellant no-excuse for his default. Such parts of the transcript on 
appeal as are required to be printed must be printed in full, and we can 
not open a Pandora's box by setting a precedent in this case of per- 
mitting the appellant to select such parts of the "case on appeal'' to 
be printed as he thinks necessary, which has led, of course, to the 
appelleds controverting the selection and the calling on this 
Court to umpire the controuersy. The rule is plain. The whole (130) 

77 



I N  T H E  SUPREME COURT. [I19 

( I  case on appeal" was settled below and is essential, and as such our 
rules require i t  to be printed. Our rules designate the parts of the 
record to be printed. We can not accept printed parts of such parts, 
a t  the option of the appellant, as a compliance, and will not set a prece- 
dent of that kind. Most courts of last resort require, we believe, the 
entire transcript of the record on appeal to be printed. 

We trust that appellants and our brethren of the bar will recognize 
the necessity of this rule and our determination to adhere to it. Appeal 

DISMISSED. 

AVERY, J., being related to one of the parties, and MONTGOMERY, J., 
having been of counsel, did not sit on the hearing of this case. 

Cited: Mining Co. v. Smelting Co., post, 416; Barbee v.  Scoggins, 
121 N.  C., 141; Fleming v. McPkail, ib., 184; Hicks v. Royal, 122 
N. C., 406. 

MARY M. CHRISTMAS, EXECUTBIX OF T. B. BRIDGERS, 
v. JOSEPH A. HAYWOOD. 

Action to Foreclose Xortgage-Agreemend Concerning Land Void for 
Inability of Seller to Convey Good Title-Issues-Practice-Trial- 
Leading Questions-Irrelecant Testimony-Par01 Evidence of Ac- 
knowledgment of Debt Not  Suficient to Revive Debt. 

1. A mortgagor from whom the mortgagee, after receiving various payments 
on the debt, agrees to take in final payment so much of the land as will 
equal, at a stated price per acre, the balance of the debt due, cannot profit 
by the agreement when the land is so encumbered by other mortgages 
and judgments as to disable him from conveying a good and unencum- 
bered title to the land. 

2. The refusal to submit issues not raised by the pleadings is not error. 
3. It being discretionary with the trial judge t o  permit or disallow s leading 

question to be asked of a witness, his refusal to allow it is not error. 
4. Par01 evidence is not competent to show an acknowledgment of a debt 

barred by the statute of limitations for the purpose of repelling the bar. 
5. A question propounded to a witness concerning a matter not referred to in 

the pleadinm or involved in the issues is rightly rejected as irrelevant. 

(131) ACTION, tried before McIver, J., and a jury, at  February Term, 
1896, of WAKE. The facts are sufficiently stated in the opinion 

of Associate Justice Montgomery. There was judgment for plaintiff, 
and defendant appealed. 
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Battle & Xordecai and Argo & Snow for plaintif. 
8. G. l2ya.n and Armistead Jones for defendant (appe l lmt ) .  

MONTGOMERY, J. This was an action for the foreclosure of a mort- 
gage. The debt was a balance of purchase-money due by the defendant 
to the plaintiff, as executrix of Thomas B. .Bridgers, for the land con- 
veyed in the mortgage. There were other mortgagees and also judg- 
ment creditors of the defendant, of subsequent date and lien to the mort- 
gage of the plaintiff's testator, and they were made parties to the suit. 
The defendant in his answer sets up an agreement in  writing, which was 
signed by the testator, in which he agreed to receive, upon a final settle- 
ment of the debt due upon the land purchase (numerous payments hav- 
ing been made prior to the agreement), so much of the land, at  the 
price per acre oEiginally agreed to be paid by the defendant for 
the same, as would be equal to the balance of the debt; and he (132) 
averred that he had offered to the plaintiff to carry out the 
agreement, and that he was, a t  the time of filing the complaint, ready 
and willing to do so. This feature of the case can be eliminated from 
the controversy for the reason that no proof whatever was offered on the 
trial about the matter; and further, because in  the answer it is admitted 
and in  the verdict of the jury it is established that the land which is 
conveyed in  the mortgage is encumbered by numerous judgments and 
mortgage liens. The defendant, therefore, could not get the benefit of 
the agreement, because he could not convey to the devisees under the 
will of the testator a good and unencumbered title to any part of the 
land. The persons entitled under the will would have the right to de- 
mand that the land which the defendant might convey under the agree- 
ment, in  satisfaction of the debt, should be free from encumbrances and 
that the title should be good. That is the true construction of the agree- 
ment. 

The first exception of the defendant is to the refusal of the Judge to 
submit two issuis tendered by him, viz: 

What is the present value of the land purchased by Haywood of 
Bridgers ? 

What is the value of the land agreed by Bridgers to be taken back 
from Haywood ? 

His Honor properly refused the issues. They do not arise upon the 
pleadings. There is not a word in  the complaint and answer which 
raises such. I t  can not be error to refuse to submit issues not raised by 
the pleadings. McElwee v. Blaclcwell, 82 N. C., 345; Miller v. ilIiller, 
89 N. C., 209, and the numerous cases cited in Clark's Code, sec. 393. 

The second exception of the defendant is to the refusal of his Honor 
to allow the question, "What was the value of the stone taken by Emery 
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(133) from your land and carried to Bridgers' premises?" to be asked 
of the defendant, a witness on his own behalf. The ruling of his 

Honor was on the ground that the question was a leading one. Emery, 
a witness for the defendant, had testified that he took rock from de- 
fendant's land, hauled i t  to the testator's in  his lifetime to be used in 
building barns for the testator, and that the testator had said that he 
would make i t  all right with the defendant. Emery did not know the 
value of the rock. The question was undoubtedly a leading one. It as- 
sumed that Emery had taken rock from the defendant's land and had 
carried i t  to that of the testator-a coiitroverted fact; and the Judge 
had discretion to allow or not allow such a question to be asked. But if 
i t  were otherwise the defendant had no cause for complaint, because his 
Honor, after all, permitted the defendant to testify that Emery had 
taken and carried rock from the defendant's premises, and that it was 
worth $75 or $100, and Emery had testified that he had carried the rock 
to the testator's land. The defendant therefore got the benefit of the 
subject-matter of the excluded question. 

On the trial the Judge allowed the defendant to offer proof of the 
value of certain rents for the years 1873 and 1874, which defendant 
averred that the testator owed him, and which he claimed as a credit on, 
or a counterclaim to, the plaintiff's debt. This counterclaim, as i t  ap- 
pears in the answer, was not sufficiently pleaded to allow the proof offered 
to be given i n ;  but as the Judge allowed such a course, he also permitted 
the plaintiff to plead the statute of limitations to it. 

The defendant offered to show by parol testimony that the rents were 
due in 1873 and 1874, and that the testator agreed to account for them, 
at  the time of the agreement heretofore referred to, to wit, on 18 
February, 1893. The plaintiff objected to the testimony on the ground 

that i t  appe~ared that the alleged claim for rent was barred by 
(134) the statute of limitations a t  the time of the alleged declaration 

of the testator, and that parol evidence was not competent to 
show an acknowledgment or promise whereby to repel the statute. The 
objection was sustained, and the defendant excepted. There was no 
error in this ruling. The claim thus attempted to be used being barred 
by the statute, by all the proof offered before the declaration concerning 
it by the testator, could only be revived by a promise or acknowledgment 
in writing signed by the party to be charged thereby. Code, sec. 172. 

The defendant was asked by his counsel "if there was a gin and en- 
gine on the land when he bought it, and if they were there now?" The 
plaintiff objected, and the objection was sustained. The question was 
irrelevant. There was no averment in the answer that the testator had 
converted the engine or gin of the defendant. There was no issue about 
it. Proof without allegation will not be allowed. I t  is a well-settled 
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legal  principle, repeatedly recognized b y  th i s  Court,  t h a t  a recovery can  
no t  be h a d  without corresponding allegations. Xmith v. B. and L. Assn., 
116  N .  C., 102. There  is  

NO ERROR. 

Cited: Watkins v. Mfg. Co., 1 3 1  N .  C., 540. 

VAUGHAN & BARNES v. C. W. JEFFREYS ET AL. 
(135) 

Subrogation-Following Trust Fund. 

J., being indebted to H., assigned to him an unsecured note of P. for $983. 
H. insisting upon security, J. induced P. to execute a mortgage to secure 
a note for $1,618, covering the aggregate of other indebtedness and the 
$983 note, which latter, however, was in no wise mentioned in the new 
note o r  mortgage. J .  then assigned the $1,618 note before maturity to 
V. & B. as  collateral security for a debt due by him to them, the latter 
having no notice of the fact that  the $1,618 note included the debt which 
had been assigned to H. Subsequently J. made a general assignment of 
all his property to a trustee, giving a preference to the debt due to V. & B. 
By a foreclosure of the P. mortgage, the debt of V. & B. was paid without 
intrenching upon the funds in the hands of the trustee, which were suffi- 
cient to pay V. & B's debt and prior preferences: Held, 

(1)  That the fact that V. & B, had two securities for their debt does not entitle 
H., who had no lien upon the property appropriated to the payment of 
V. & B's debt to be subrogated to the rights of the latter under the t rust  
deed. 

(2 )  That while H. may have enforced his equitable lien against J. and P. 
before the mortgage was paid off by the foreclosure sale, he cannot follow 
the fund arising from such sale either into the hands of V. & B., since 
they took the P. note and mortgage for value and without notice of H's 
equity, o r  into the hands of the trustee of J., since i t  is  not, and never has 
been, in  his hands. 

(CLARK, J., dissents, arguendo, in  which AVERY, J., concurs.) 

ACTION, conimenced i n  EDGECOMBE Superior  Court,  against  C. W. 
Jeffreys a n d  J. C. Powell, 4 April, 1893;  a n d  a t  Apr i l  T e n n ,  1893, of 
sa id  court, H. L. Staton, assignee of C. W. Jeffreys, and  i n  h i s  own 
right, a n d  Geo. H o w a r d  a n d  Donne11 Gil l iam came into court  a n d  
by consent were made  part ies  defendant. At October Term, 1895, (136) 
J. T. H o w a r d  was permit ted to  interplead. At J u n e  Term, 1896, 
sa id  action was  heard b y  W. A. Hoke,  J u d g e  presiding a t  said term, 
upon  t h e  following case agreed, t o  wit-: 
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"1. Tha-t a t  and prior to 1 January, 1891, C. W. Jeffreys, W. A. Hart  
and Eli  Howell were doing a mercantile business in the town of Tar- 
boro, N. C., under the style of Howell, H a r t  & Jeffreys, and on said 
day, or thereabout, C. W. Jeffreys, acting for said firm, borrowed of 
J .  T. Howard $1,770.04, payable on 1 January, 1892, and to better 
secure the same endorsed to said Howard a certain sealed note or bond 
of J. C. Powell, made payable to Howell, Hart  & Jeffreys, for the sum 
of $983.72, due and payable 1 January, 1891, and by said endorsement 
said firm became responsible for the payment of said note or bond then 
due, as well as each member thelreof. 

"2. That thereafter, to wit, on or about 1 January, 1892, said firm dis- 
solved partnership and C. W. Jeffreys continued business, assuming the 
liabilities of said firm and receiving all accounts, etc., belonging to or 
due said firm, and continued business under the firm name of C. W. 
Jeffreys & Co. until 2 December, 1892, when he made an assignment for 
the benefit of his creditors, appointing H. L. Staton his assignee. Said 
assignment provided, among other things, as follows : 'Second, he 
(meaning the trustee) shall pay Vaughan & Barnes, Norfolk, Va., the 
sum of $3,000, due by note maturing 1 December, 1892, and for the 
further sum of $1,954.70, due on open account, all collaterals held by 
said parties to be surrendered at  once to said party of the second part' 
(meaning the trustee). 

"3. That the said sealed note or bond due said Howard is still unpaid, 
and amounts to $1,770.04, and interest at  eight per cent from 3 

(137) January, 1891, and said Howard still holds said note or bond 
endorsed to him by said firm of Howell, Hart  & Jeffreys. 

"4. That a t  the time, or soon thereafter, the said firm of Howell, Hart  
& Jeffreys dissolved partnership, the said Howard holding said note and 
the note of said Powell as additional security, both of which ware due; 
saw the said Jeffreys, who had assumed to pay the same, and told him 
that the said note due the said Howell must be paid or better secured. 
Thereupon said Jeffreys agreed to better secure said note. That in a 
few days after the said Jeffreys, as this affiant is informed and believes, 
had the said J. C. Powell to secure by mortgage or trust deed the note 
which had been assigned to said Howard, together with other claims 
due the said Jeffreys, and perhaps others. Said mortgage or trust deed 
was executed by said J .  C. Powell and his mother, M. B. Powell, and 
conveyed therein certain lands fully described, amply sufficient to pay 
all the claims therein secured. That a t  the time of taking the security 
said Jeffreys took from said Powell a new note for $1,618.47, carrying 
interest a t  eight per cent from date and payable 1 November, 1892, be- 
ing dated 4 January, 1892. Of this amount $1,141.61 was for the note 
held by the said Howard (being the $983.72 note and interest to 4 Jan- 
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uary, 1892), the remainder being the account then due by said Powell 
to said Jeffreys. Soon after taking this note and security, said Jeffreys 
informed this plaintiff (Howard) that he had secured the ambunt due by 
Powell to said firm, and by them assigned to him by mortgage or trust 
deed, together with certain funds due him. Thereupon the said Howard 
did not enforce the payment of said note. 

"6. That at  the time the said Jeffreys a a d e  his assignment as herein- 
before stated, said note of $1,618.47, secured by said mortgage, was 
held by the firm of Vaughan & Barnes, commission merchants 
of Norfolk, Va., without the knowledge or consent of thd said (138) 
Howard. 

"6. On 4 April, 1893, said Taughan & Barnes brought this action in 
the Superior Court of Edgecombe County to foreclose said trust deed 
or mortgage for the payment of said debts as aforesaid. A t  the Spring 
Term, 1893, a judgment of foreclosure was entered, as fully appears 
from said judgment as filed among the papers in this action, authorizing 
the sale of the property therein conveyed. And said sale was made by 
virtue of said judgment, and the purchase-price of said property was 
ample to pay all claims therein, and interest and costs. 

"7. That a t  June Term, 1895, of said court, the following order was 
entered, to wit : 

('(This cause coming to be heard, and it appearing to the Court that 
Vaughan & Barnes only held the claims sued upon in  this action as col- 
lateral security for a claim against C. W. Jeffreys, who executed a trust 
deed to H. L. Staton, trustee, and that since this suit was brought H. L. 
Staton, trustee, has paid the plaintiff (meaning Vaughan & Barnes) 
their debt against C. W. Jeffreys in full, i t  i s  therefore ordered that 
H. L. Staton, trustee, be made a party to this action, and that said 
trustee shall in  all respects take the place of the plaintiffs as to the 
liability for costs, if any, and also to recover, as trustee, all such sum 
or sums as the plaintiff shall recover of the defendants in  this action, 
and that Qaughan & Barnes be in all' respects discharged from liability 
hy reason of this suit from all costs heretofore or hereafter to accrue. 

'JAs. D. MCIVER, 
' J u d g e  Presiding.' 

('8. That by the assignment of C. W. Jeffreys to H. L. Staton (139) 
much property and valuable choses in action passed to said Sta- 
ton, such assignee, from which he has realized a large sum, to be ex- 
pended under said assignment, to wit: $15,000, which sum is amply suffi- 
cient to pay all claims in  said assignment preferred to that of the said 
Vaughan & Barnes, and still leave a sufficiency to pay all costs and ex- 

83 



I N  T H E  SUPREME COURT. [I19 

penses of executing said trust, and the said debt due said TTaughan & 
Barnes, and take u p  said collaterals held by thelm as provided in said 
assignment. 

"9. That said Staton, trustee as aforesaid, now has in his hands of 
said funds received under said assignment from C. W. Jeffreys, funds 
more than sufficient to pay the claim of this plaintiff, and all costs and 
expenses of said assignment, and the executing the same, and after pay- 
ing all claims preferred in said assignment to that of the said Vaughan & 
Barnes. 

"10. That said Staton received froni the property assigned to him by 
C. W. Jeffreys about $16,000; that a short time after the execution of 
said assignment an action was instituted against Staton by several of 
the creditors of the said C. W. Jeffreys, the purpose of which was to 
avoid said deed, and in said action an injunction was issued enjoining 
and restraining the said assignee from paying the debts secured or other- 
wise disposing of the said assets. That said action was pending in this 
court until Spring Term, 1895, when the said action was determined 
favorably to the validity of said assignment. That the plaintiffs, 
Vaughan & Barnes, desiring to realize on the collaterals deposited with 
them, a t  the Spring Term, 1893, instituted this action for the purpose 
of collecting the said note of $1,683, and a t  . . . . . . . . . . . Term, 1893, 
a judgment was rendered in this action by which, as will appear by 

reference to said judgment, providing for the payment of said 
(140) note from the proceeds of the sale of the property of said J. C. 

Powell. That said note was paid to the plaintiffs Vaughan & 
Barnes in  the manner provided by said judgment. No part  of the said 
note of $1,683 ever came into his hands as assignee, or otherwise, nor 
did he at  any time have any control over the said note, or the proceeds 
thereof, or the application of the same. That on or about 1 January, 
1893, J. T. Howard gave him notice of the facts as set out in  section 4, 
and that said Staton has notice of said claim of the said Howard. That 
he had in his hands an amount more than sufficient to pay debts pre- 
ferred in said assignment prior in order of preference to debt of Vaughan 
& Barnes, but he never at  any time had in his possession any portion 
of the proceeds of the note of $1,683 in controversy. H e  has in his 
hands from the proceeds of the assets of the said C. W. Jeffreys by 
virtue of said assignment an amount sufficient to pay the cost and ex- 
penses of executing the said assignment, but has not an amount suffi- 
cient to pay the debts secured and directed by said assignment to be 
paid from the said assets." 

(The facts in the foregoing paragraph, No. 10, are admitted to be 
true, subject to the contention of the said J. T. Howard that said Staton 
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is conclusively boulid by the judgment set out in paragraph 7 thereof, 
and if this Court shall so hold, then this admission is to be stricken out). 

"His Honor rendered judgment as follows: It is adjudged that the 
plaintiff, J .  T. Howard, is entitled to be, and is, subrogated to the right 
of Vaughau & Barnes under the assignment of C. W. Jeffreys to H. L. 
Staton, trustee, for the purpose of having his debt paid, viz: One thou- 
sand, one hundred and forty-one dollars and sixty-one cents, with inter- 
est on same at eight per centum per annum from 4 January, 1892, to 
17 May, 1893, until paid. And i t  appearing that H. L. Staton, 
trustee as aforesaid, now has in  his hands funds belonging to said (141) 
trustee that is available under said assignment for the payment 
of Vaughan 6: Barnes' debt, and sufficient to pay all claims in said assign- 
ment preferred to said debt of Vaughan & Barnes, and all cost of ad- 
ministering and settling said trust, and more than sufficient to pay said 
sum of $1,141.61, with interest on same as aforesaid. 

('It is 'therefore ordered and adjudged that said H. L. Staton, trustee, 
pay out of said trust funds now in  his hands as aforesaid, to the said 
J. T. Howard, the sum of $1,141.61, with eight per cent interest from 4 
January, 18492, until 17 May, 1893, and six per cent from 17 Uay, 1893, 
until paid, and the cost of J. T. Howard in  this action, to be taxed by 
the Clerk." 

From this judgment $1. L. Staton, trustee, appealed. 

H. G. Cfonnor for appellant. 
G. M. T.  Fountain an'd W. 0. Howard for in'terplea,der. 

FURCHES, J. This case comes before us by appeal from a judgment of 
the Court below upon a case agreed. And the interpleading plaintiff, 
Howard, insists that the judgment appealed from is correct and should 
be sustained on two grounds : First, under the doctrine of subrogation; 
and, secondly, under the doctrine of trusts and the right to follow the 
fund. 

The doctrine of subrogation i s  entirely one of equitable origin, and 
means to substitute, to put one person in the place of another, and is 
usually exercised where one person has become liable for or has been 
compelled to pay money for another. I n  such cases equity will put such 
party so paying or so liable in the place of the other party for whom he 
has become so liable, or for whom he has so paid his money, 
and will give him all the benefits of secureties that the other (142) 
party had. Sheldon on Subrogation, 1, 2, 3. Thus understand- 
ing the doctrine of subrogation, we see no grounds for its application ia** 
this case. The plaintiff, Howard, has paid the debt of nobody, nor hgs 
he obligated himself to pay the debt of anybody. To whose place or to 
whose rights will he be subrogated? Not to Vaughan & Barnes; he has 
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paid no debt for them. They only collected a debt out of the defendant 
Jeffreys that he justly owed them, by enforcing a security placed in their 
hands. And the doctrine of subrogation never interferes with equal or 
superior rights of others. 3 Pomeroy Eq. Jur., see. 1419, note 1. H e  
can not be subrogated to the rights of Jeffreys. H e  has paid no debt 
for him. But he needs no subrogation to Jeffreys' rights, as Jeffreys is 
his debtor, and he is entitled to such securities as he has for his debt on 
other principles. But the security which he alleges that Jeffreys held 
for his benefit has been legally paid and discharged. He  can not be 
subrogated to the rights of Staton, the trustee, who is but the hand of 
Jeffreys for the collection and administration of the assets of Jeffreys 
under the deed of assignmelnt. And besides, he has paid no debt, nor 
has he obligated himself to pay any debt for Staton as trustee, nor for 
the trust estate. 

But i t  is contended that Vaughan & Barnes had two securities for 
their debt, the note and mortgage of Powell, assigned to them as col- 
lateral security by Jeffreys, and the trust deed of Jeffreys to the defend- 
ant Staton. And the plaintiff Howard had but one, to wit, the note of 
Powell, assigned to him by Jaffreys as collateral security, and the mort- 
gage of Powell to Jeffreys. 

As it finally turned out, after a long litigation and after the Powell 
mortgage had been foreclosed, the debt of Vaughan & Barnes was 

' 

(143) secured by the deed of trust of Jeffreys to Staton. And i t  is true 
that Vaughan & Barnes collected the Powell debt and applied it in 

satisfaction of their debt due from Jeffreys. And it is further contended 
by Howard that Vaughan & Barnes should have collected all their debt 
out of the trust funds in the hands of Staton; and as they did not, but 
collected it out of the Powell debt and mortgage, that Howard should be 
subrogated to the rights of Vaughan & Barnes, and allowed to collect 
his note on Powell out of Staton. 

But the fact that Vaughan & Barnes had two securities for their debt 
does not entitle Howard to the right of subrogation, unless he had a lien 
on the property of Powell conveyed in said mortgage, as he does not 
claim to have any lien on the funds in Staton's hands, unless it be by 
subrogation. 

This brings us to a consideration of the facts under which Howard 
claims. Jeffreys owed Howard, and Powell owed Jeffreys a note of 
$983.72, and Jeffreys assigned this note to Howard as collateral security. 
Some time after this Howard applied to Jeffreys for additional security, 
and Jeffreys promised to have Powell to secure the note, so assigned, by 
mortgage, which he afterwards told Howard had been done. 

But i t  seems that Powell was owing Jeffreys other sums besides the 
note which Jeffreys had assigned to Howard, amounting to $1,618.47, 
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including the Howard note', for which aggregated sum of $1,618.47, 
Powell executed a new note to Jeffreys, and secured this new note by 
mortgage. 

This new note and mortgage Jeffreys assigned to Vaughan & Barnes 
to secure a debt he owed them. 

I t  is admitted that Vaughan & Barnes had no notice of the existence 
of the Howard note until after the, failure and assignment of 
Jeffreys. There was no mention of the Howard note in the mort- (144) 
gage that could constitute constructive notice, nor was the regis- 
tration of the mortgage any notice to them on the Howard debt, as i t  was 
not mentioned in the mortgage. The date of the assignment to Vaughan 
& Barnes not being stated, i t  is presumed that i t  was before the note be- 
came due. And Vaughan & Barnes, taking i t  without actual or construc- 
tive notice, took i t  discharged of all equities of either Powell or Howard. 
I t  therefore appears that EIoward had no claim on Vaughan & Barnes. 
Howard does not claim that he has, but claims that he has a right to be 
subrogated to their rights as against Staton. To entitle him to this 
equity, he must show that he had a lien on the property appropriated by 
Vaughan & Barnes. 1 Pomeroy Eq. Jur., secs. 165, 166. This he at- 
tempts to show by the mortgage of Powell to Jeffreys. But this mort- 
gage, in our opinion, fails to show this. I t  is to secure a note of even 
date with the mortgage for $1,618.47, payable to Jeffreys. Neither 
Howard nor the note he holds is mentioned in it. The mortgage does 
not, therefore, secure the Howard note by its terms and conditions, and 
can only be made to do so by extrinsic evidence, that would induce the 
Court, in the exercise of its equitable jurisdiction, to  declare the lien. 
This the Court can not do, for the reason that Howard took this note 
long after i t  was due, and therefore subject "to any sets-off, or any 
other defense existing a t  the time of or before notice of the assignment." 
Code, sec. 177. There is nothing in  the case to show that Powell had 
any notice of the assignment to Howard at  the time he renewed the note 
and made the mortgage, or at  the time the money was collected by 
Vaughan & Barnes. And this being so, the mortgage and pay- (145) 
ment of the new note was a satisfaction and discharge of the 
Howard note, so fa r  as Powell is concerned. I f  Howard were to sue 
Powell on this note, the facts disclosed in this case make a good defense 
for Powell, and Howard would not be able to recover j u d p e n t  aqainst 
him. Code, sec. 177. I f  Howard is entitled to the right of subroga- 
tion he claims, i t  is upon the ground that property has been taken by 
Vaughan & Barnes, upon which he had a lien and the right to have it 
applied to the  payment of a debt due him from Powell. But, as we 
have seen, his right as against Powell is gsne-that Powell, in legal con- 
templation, has paid off the debt and discharged himself from any 
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liability on account of this note. And i t  mould be a legal solecism to say 
that a court of equity would enable a man to collect a debt that had been 
paid. 

But if the note assigned to Howard had not been past due at  the date 
of the assignment, so as not to affect him with the new note, mortgage 
and payment, there still apEears to us to be another reason why he is 
not entitled to this right of subrogation. The mortgage, as we have . 

stated, was not made to him, nor does it mention his debt or pretend in 
any way to secure the same. This being so, he had no estate in  or lien 
on the property. At most, he only had a right-an equitable interest- 
which equity might declare and enforce. But until i t  is declared there 
is no specific lien on the property. And after the property has been 
taken and appropriated to the payment of another debt, under a mort- 
gage that was a specific lien, there is no property for the court to declare 
a l i en  ~ " p o n ,  and the plaintiff Howard's equitable relief against the prop- 
e r t y  must fail on that account; and if he had no lien on the property 
taken, he has no right to be subrogated to. 

There is no doubt but he has a right of action against Jeffreys and 
the other obligors on their note, and also an action against 

(146) Jeffreys on his breach of trust; but he has no lien on their prop- 
erty. And the defendant Jeffreys having assigned his property to 

the defendant Staton, in trust for creditors, it is his duty to administer 
and nav i t  out as the trust deed directs. 

Y 
So i t  seems clear t,o us that the i u d m e n t  below can not be sustained " - 

under the doctrine of subrogation. 
Neither can i t  be sustained under the doctrine of trusts and of follow- 

ing the fund. The mortgage from Powell to Jeffreys, at  most, was only 
an equitable mortgage to the plaintiff Howard, as is stated a.bove. I t  
was not taken to him. nor was the debt assiwed to him named in it. - 
though i t  appears that this debt constituted a part  of the consideration 
of the new note.taken by Jeffreys and assigned to Vaughan & Barnes. 
And it is expressly agreed that Vaughan & Barnes had no notice of 
the note that Howard held. I t  may be that Howard might have en- 
forced his equitable lien against Jeffreys and Powell before this mort- 
gage was paid off and discharged by a sale of the property.' But  the fore- 
closure sale of the property and the payment thereby of the mortgage 
due from Powell, in which the note assigned to Howard was a part, dis- 
charged any equitable claim Howard may have had in it. And the only 
thing remaining to be considered is as to whether he can follow the fund 
arising from the sale under the mortgage. This, it seems to us, he can 
not do, as between him and Vaughan & Barnes, as they took the note 
in the course of business for a valuable consideration and without notice 
of any equity the plaintiff Howard had upon it. Sheldon on Subroga- 
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tion, p. 239, see. 155. Indeed, i t  was not contended on the argument that 
Howard had any claim on Vaughan & Barnes. And i t  is stated 
i n  the record that they are discharged from any liability on (147) 
account of said transaction. 

But plaintiff Howard contends that he may follow the fund in the 
hands of the trustee Staton. But he can not do this, as the proceeds 
of sale under the Powell mortgage (under which Howard claims he had 
an equitable interest) are not in the hands of Staton, and never have 
been. This is admitted. And it is impossible to follow a fund into the 
hands of a party, when i t  is not in his hands and never has been. There 
is  error and the judgment below is 

REVERSED. 

CLARK, J .  (dissenting). The point presented, stripped of immaterial 
circumstances, is this: Jeffreys endorsed for value to Howard a bond 
of Powell. Howard pressing for further security of Powell or payment, 
Jeffreys procured Powell to execute a new bond secured by mortgage. 
Jeffreys notified Howard, who ceased thereupon to press for collection, 
but instead of turning the new bond with its security over to Howard, 
Jeffreys wrongfully assigned it, without knowledge of Howard, as col- 
lateral, to Vaughan & Barnes for a debt due them, without any knowl- 
edge on their part  of Howard's claim to the bond. Soon thereafter 
Jeffreys made an assignment to Staton, trustee, for benefit of creditors, 
Vaughan & Barnes being among the preferred creditors. This action 
was begun by Vaughan & Barnes against Jeffreys & Powell to foreclose 
said mortgage. Staton, trustee, was subsequently substituted as party 
plaintiff, the Court adjudging that he recover of Powell, as the order 
recited that Vaughan & Barnes had been paid in full, though it is agreed 
as a fact that in  truth Vaughan & Barnes reoeived the sum col- 
lected from the Powell mortgage, but that after paying off all the (148) 
indebtedness of Jeffreys to Vaughan & Barnes, and all other credi- 
tors holding preferences prior to theirs, there is still a balance in hands 
of Staton, trustee. 

On these facts Howard, who has interpleaded, claims : 
1. That Staton, trustee, is bound by the recitals in the judgment of 

foreclosure. (2) That if he is not, still the Powell mortyage was in 
equity held by Jeffreys as trustee for Howard, and by its tortious con- 
version to the payment of Vaughan & Barnes the fund now in the hands 
of Staton, trustee, has been that much wrongfully swollen by use of the 
fund belonging to Howard, and that therefore Howard should now be sub- 
rogated (to the extent of the amount realized from the Powell mortgage) 
to the priority, or preference, which Vaughan & Barnes held under the 
deed of assignment, upon the general assets of Jeffreys in the hands of 
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his assignee, H. L. Staton. The court below so held, and in  this there 
was no error. I t  is true that if a trustee tortiously convert a trust fund 
to his own use, i t  becomes a debt having no priority or lien over other 
indebtedness, but if he pays off an encumbrance with the trust fund, in 
equity it is an investment for the cestui que trust, who is subrogated as 
owner of the encumbrance'. So, on an assignment for creditors, a pre- 
ferred debt is an encumbrance, so to speak, on the general assets in the 
hands of the assignee, and the use of the specific trust fund in favor of 
the preferred debt to Vaughan & Barnes subrogates Howard, the equi- 
table owner of the trust fund, in their places as preferred creditor. 

The principle applicable is the well-established one that a creditor 
whose fund has been taken to pay a prior debt is subrogated to the lien 
of that debt on other funds. Sheldon on Subrogation, sees. 61 and 62 
and cases there cited. As between Howard and Jeffreys, Howard had a 

right to have Jeffreys decreed trustee of the Powell mortgage 
(149) for his benefit. By its tortious transfer to Vaughan & Barnes 

without notice, they were enabled to apply i t  on their claim, 
which, by the terms of Jeffreys' general assignment for benefit of credi- 
tors, became a preferred debt on all the assets of Jeffreys in the hands 
of Staton, his trustee. But there being sufficient assets to pay off 
Vaughan & Barnes (and all liens prior to theirs) without touching this 
fund, which in equity belonged to Howard-as between Howard and 
Jeffreys-it should not have been applied to Qaughan & Barnes' debt, 
and having been so applied Howard is subrogated to the rank and pri- 
ority of the debt which his fund paid. I f  Jeffreys had not passed the 
Powell mortgage to Qaughan 87 Barnes without notice, and i t  had gone 
with his other assets into the hands of his assignee, as against such 
trustee, since he stands in Jeffreys' shoes, Howard would be entitled to a 
decree that the mortgage be applied to the payment gf the bond assigned 
to him by Jeffreys as a security to which bond the mortgage was exe- 
cuted, and which therefore inured to theabenefit of Howard, the assignee 
and owner of the bond. 

AVERT, J .  I concur in the dissenting opinion. 

Cited: Bank v. Trust Co., post, 5 6 5 ;  Cutchen v. Johnston, 120 N. C., 
5 6 ;  Grainger v. Lindsay, 123 N. C., 218. 
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(150) 
N. HOLLEMAN v. HARWARD & HUNTER. 

Action for DamagesHusband and Wife-HusbanZs Right of Action 
f o r  Ifijuries to Wife and Loss of Her Se~vices and Companiortship- 
Sale of Laudanum to Wife Under Protest of Husband-Liability of 
Seller for Consequent Injuries. 

1. A husband being entitled to the services and companionship of his wife, 
whoever joins with her in doing an act which deprives the husband of 
such rights is liable to him in damages. 

2. One who, despite the protests and warnings of a husband, persistently sells 
laudanum or similar drugs or intoxicating liquors to the latter's wife, 
knowing that she buys it for use as a beverage, whereby she contracts a 
habit destructive to her mental and phyaical faculties, and causing loss 
to the husband of her companionship and the services pertaining to the 
domestic relation, is liable in damages to the husband for the injuries 
so sustained. 

ACTION, for damages, heard on demurrer ore tenus before 121cIver, J., 
at February Term, 1896, of WAKE. The demurrer was sustained, and 
plaintiff appealed. The nature of the action and grounds of demurrer 
are set out in the opinion of Associate Justice MonCgomery. 

Argo & Snow for plaintiff (appellant). 
Battle & Xordeccci and H .  E. Norris for defendants. 

MONTGOMERY, J. This action was brought to recover of the defend- 
ants damages for injuries alleged to have been sustained by the plaintiff 
in  consequence of the defendants having sold laudanum to his wife, the 
defendants being druggists and knowing that the plaintiff's wife was 
using the same in large quantities, and as a beverage, to the in- 
jury of her health. A demurrer ore tenus, on the ground that (151) 
the complaint did not state facts sufficient to constitute a cause 
of action, was sustained by his Honor. The defendants had answered, 
denying all the material allegations of the complaint, but for the pur- 
pose of this action, the demurrer having been entered and sustained, the 
matters alleged in  the complaint are to be taken as true. The complaint 
shows that the plaintiff's wife many years before this action was brought, 
while suffering from some temporary illness, was forced to take prepa- 
rations of opium for relief, and from this was formed the habit of tak- 
ing laudanum. The plaintiff, as soon as he discovered the habit, set to 
work to cure or prevent i t ,  and so informed the defendants, who lived 
in the same town with him, and forbade them to sell to his wife opium 
in any form except upon his own order, the defendants then and be- 
fore having sold her the laudanum, knowing that she was addicted to 
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the use of i t  as a beverage. I t  is further alleged in the complaint that 
notwithstanding these protests and orders to the contrary of the plaintiff, 
the defendants have almost daily through a series of years, against the 
frequent protests and warnings of the plaintiff, sold to the plaintiff's 
wife large quantities of laudanum, which they knew she was using as a 
beverage; that the defendants knew that, a t  the times when they were 
selling the laudanum to the plaintiff's wife, she was using it as a bever- 
age; that she was becoming and had become what is known as an opium- 
eater; that she was, through the use of the dmg, wrecking her mind 
and body, and that the plaintiff was doing his utmost to prevent such 
use and to counteract the effects of the ruinous drug. The plaintiff 
alleges in his complaint "that his wife, by reason of the use of the drug 
as a beverage, had become a mental and physical wreck, and almost de- 
prived of moral sensibility, unfitted and disqualified to attend to her 

household duties or to the care and nurture and direction of her 
(182) children, and that by the means aforesaid, so furnished by the 

defendants knowingly, willfully and unlawfully, the plaintiff has 
been deprived of the society of his wife, of her services in  her home, and 
his children have suffered from neglect and want of motherly care." 
That the plaintiff's family consists of his wife and six children, some of 
them very young, and all under age. That the plaintiff himself is de- 
pendent on his daily toil for a living, and the care of his household and 
children is dependent upon the services and attention of his wife, and 
that by the sale and use of the laudanum she has become physically and 
melitally incapable of attending to her duties. The complaint further 
alleges that but for the conduct of the defendants in selling and furnish- 
ing the plaintiff's wife laudanum, the plaintiff would have been able to 
have counteracted the habit, which was only forming at the time the de- 
fendants began to furnish her with the said deadly drug; and his said 
wife, instead of being a burden from mental and physical and moral 
imbecility, would have been a comfort and helpmeet. 

The question then is, Can the plaintiff, upon the facts set out in the 
complaint, maintain an action? The action is a novel one. With the 
exception of the case of Hoard v. Peck, 66 Barb., 202, which, in its 
most important aspects, resembles the one before us, we have been able 
to find no precedent in  the English Common Law Courts, or in tho 
courts of any of our States. I t  does not follow, however, that, because 
the case is new the action can not be maintained. I f  a principle upon 
which to base an action exists, it can be no good objection that the case 
is a new one. I t  is contended for the defenaants, though, that there 

is no principle of the common law upon which this action can be 
(153) sustained, and that our own statutory law gives no such remedy 

as the plaintiff seeks in  this action for the wrong done to him by 
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the defendants; and that the novelty of the action, together with the 
silencer of the elementary books on the subject-matter of the complaint, 
while not conclusive, furnishes strong countenance to their contention. 
I t  is claimed for the defendants that, while in the abstract such facts 
as are stated in the complaint would make the parties charged guilty of a 
great moral wrong, there would be no legal liability incurred therefor. 
I t  was argued for the defendant that there was no legal obligation rest- 
ing upon themselves not to sell the drug, as is alleged, to the plaintiff's 
wife, or upon the wife not to use i t ;  that many of the ancient restric- 
tions upon the rights of married women had been repealed by recent 
legislation, or modified by a more liberal judicial construction; that 
a married woman was ordinarily free to go where she would, and that 
the husband could not arbitrarily deprive her of her liberty, nor use 
violence against her under any circumstances, except in self-defense; 
and that, if he could not restrain her locomotion and her will, he could 
not prevent her from buying the drug and using i t ;  that the wife's 
duty to honor and obey her husband, to give to their children motherly 
care, to render all proper service in the household, and to give him her 
companionship and love, was a moral duty, but that they could not be 
enforced by any power of the law if the wife refused to discharge 
them. But notwithstanding the claim of the defendants, we think this 
action rests upon a principle, a principle not new, but one sound and 
consistent. The principle is this : 

"Whoever does an injury to another is liable in damages to the extent 
of that injury. I t  matters not whether the injury is to the property, or 
the reputation of another.'' Story, J., in Dexter v. Spear, 4 
Mason, 115. And also in the third book of Blackstone's Com- (154) 
mentaries, chapter 8, p. 123, it is written: "Wherever the com- 
mon law gives a right or prohibits an injury, i t  also gives a remedy by 
action." A married woman still owes to her husband, notwithstanding 
her greatly improved legal status, the duty of companionship and of 
rendering all such services in his home as her relations of wife and 
mother require of her. The husband, as a matter of law, is  entitled to 
her time, her wages, her earnings and the product of her labor, skill and 
industry. H e  may contract to furnish her services to others, and may 
sue for them, as for their loss, in his own name, and it seems to be a 
most reasonable proposition of law that whoever willfully joins with a 
married woman in doing an act which deprives her husband of her 
services and of her companionship is liable to the husband in damages 
for his conduct. And the defendants owed the plaintiff the legal duty 
not to sell to his wife opium in the form of large quantities of laudanum 
as a beverage, knowing that she was, by using them, destroying mind 
and body, and thereby causing loss to the husband. The defendants and 
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the wife joined in  doing acts injurious to the rights of the husband. 
From the facts stated in the complaint, the defendants were just as 
responsible as if they had forced her to take the drug, for they had their 
part  in forming the habit in  her, and continued the sale of i t  to her, 
after she had no power to control herself and resist the thirst; and that, 
too, after the repeated warnings and protests of the husband. 

There is no difference between the principle involved i n  this action 
and the principle upon which a husband can recover from a third person 
damages for assault and battery upon his wife. That assaults and bat- 
teries are made criminal offenses makes no difference, the foundation 

of the husband's suit being not for the public offense, but for 
(155) damages, compensation for the injury which he has sustained on 

account of the loss of his wife's ser~ices. The sale of the lauda- 
num by the defendants to the plaintiff's wife, under the circumstances 
set out in the complaint, was willful and unlawful, and the husband's 
injury is just as great as if his wife had been disabled from a battery 
committed on her, although the unlawful act, is not indictable. 

The defendants' counsel also insisted that the selling of laudanum is 
a lawful business, that i t  is on the same footing as the sale of spirituous 
liquors unrestrained by the statute. I t  is true that there is no statutory 
provision in North Carolina prohibiting the sale of laudanum as a 
beverage or medicine, but it does not therefore follow that a sale of it 
under all circumstances is lawful. As is veil said in  Hoard v. Peck, 
supra, "Its lawfulness or unlawfulness depends upon the circumstances of 
the sale, and the uses and purposes to which it is to be applied." I t  is law- 
ful to sell laudanum as a medicine. I t  is also lawful to sell spirituous 
liquors as a beverage upon the dealer's coinpying with the license l am,  
except in the cases prohibited by statute. Certainly, no fair inference 
can be drawn from this that damages may not be recovered from one 
who knowingly and willfully sells or gives laudanum or intoxicating 
liquors to a wife in such quantities as to be attended by such consequences 
to the wife as are set out in the complaint in this action. We have in 
our State, The Code, section 1077, a statute which makes i t  unlawful to 
sell liquor in any quantity to a minor (except he is a married man), and 
section 1078 gives to the person injured damages therefor. But suppose 
we had no statute on the subject of liquor selling to minors, would the 
law permit with impunity a dealer or other person to sell liquor to a 

man's child, without his knowledge or consent, in such quantities 
(156) as to produce habitual intoxication, or to render him unfit for em- 

ployment? But laudanum is well known to be a poisonous drug. 
As a beverage, it can not be drunk without injury to the body, affecting 
the health of the physical and moral powers; and this is known to most 
persons of ordinary intelligence and to all druggists. The defendants 
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knew, taking the complaint in  this appeal to be true, that the plaintiff's 
wife did not buy the laudanum for medicine. They knew that she was 
buying it as a beverage; that she was violating her duty to her husband 
i n  destroying her health, and thereby rendering herseilf unfit as a com- 
panion for him, and to render proper serrice in the household. They 
assisted her and encouraged her, for gain, with the means of doing all 
this in face of his frequent protests and warnings. The habit she had 
formed was the direct result of the use of the drug which the defendants, 
sold to heir in such large quantities, and they knew i t  and persisted in it, 
although repeatedly warned and entreated by the husband not to do so. 

His  Honor erred in sustaining the demurrer. I t  ought to have been 
overruled. 

REVERSED. 

Cited: Wilkinson v. Dellinger, 126 N .  C., 464; Spencer v. Fisher, 161 
N. C., 120. 

(157) 
L. B. SMITH, EXECUTRIX, v. A. D. FRAZIER ET AL. 

Practice-Foreclosure Sale-Compensation of Commissio?zers- 
Commissions, When Not BlZowed. 

1. Trustees and commissioners to sell land under judicial order (other than in 
partition proceedings) are not allowed commissions, either by statute or 
common law, but only such just compensation for time, labor, services, 
and expenses as the circumstances of each case warrant. 

2. Where, in foreclosure proceedings, commissioners were appointed to sell 
land, and the decree provided that they should receive 5 per cent commis- 
sions, and pending an advertisement of the sale the plaintiff agreed to 
sell the land privately to the defendant for $2,400, and such private sale 
was reported to and confirmed by the court: Held, that it was error to 
allow 5 per cent commissions to the commissioners, and the decree making 
such allowance will be modified so as to provide for reasonable compensa- 
tion for the time, services, and expenses of the commissioners. 

ACTION, heard before Coble, J., a t  January Term, 1896, of GRANVILLE. 
The facts appear in the opinion of the Chief Justice: 

W .  B. Shazu and Shepherd & Busbee for plaintiff (appellant). 
Edwards & Royster for defendants. 

FAIRCLOTH, C. J. The object of this action was to foreclose a bond 
for title to land purchased by the! defendants, and for a judgment in favor 
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of the plaintiff for the balance of the purchase-money. At July Term, 
1895, the cause was tried, and the plaintiff recovered judgment and the 
land was ordered to be sold by two commissioners then appointed, with 

a further order that the proceeds be applied first to the cost and 
(158) expenses of the sale, including five per cent commissions on the 

sale, and the balance in  payment of the judgment. Accordingly, 
the commissioners advertised to sell the land, and, pending the advertise- 
ment, the parties settled the matter. I t  was mads to appelar to the 
court a t  January Term, 1896, that the plaintiff sold the land to the de- 
fendants a t  $2,400 with the sanction of the commissioners after they had 
duly advertised to sell the land, and they reported that the price was a 
full and fair  one, and recommended the confirmation of the sale. No 
sale was made under the advertisement, and the sale (as above stated) 
was confirmed. I t  was further ordered that the commissioners be 
allowed five per cent upon the purchase-price, to be retained out of the 
purchase-money as aforesaid. 

The plaintiff appealed from so much of the order as allows five per 
cent commissions to the commissioners, and this is the only question for 
us to consider. 

At  common law no commissions were allowed, and that rule has been 
followed by our Court, both at  law and in the court of equity. By 
statutes executors and administrators and sheriffs are allowed commis- 
sions under the circumstances mentioned in the statutes, but there is no 
such statute in  relation to trustees and commissioners in a state of facts 
like the present. I n  an elarly case, the rule established was a just allov-- 
ance for time, labor, services and expenses, under all the circumstancer 
that may be shown before a master, and that rule has beeln sincer ob- 
served. Boyd v. Hawlciru, 17 N. C., 329 ; Dawson v. Graflin, 84 N .  C., 
100. I n  a recent case the same principle is repeated. Pass v. Brooks, 
118 N. C., 397. The Code, sec. 1910, applies to partition proceeding. 

The order allowing five per cent commissions on the purchase- 
(159) price is reversed with direction to the Superior Court to allow 

a, just and reasonable compensation for labor, services, time and 
expenses, under all the circumstances, actually rendered by the com- 
missioners. 

REVERSED. 

Cited: Turner v. Boger, 126 N. C., 303. 
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H. A. FOUSHEE v. W. J. CHRISTIAN ET AL. 

Elec t ion  L a w - C o m t ~ u c t i o n  of Statute-Justices of t h e  Peace- 
Bal lot  Boxes .  

Under sec. 18, chap. 159, Laws 1895, a separate ballot box is not required to be 
provided at each voting precinct for the election of justices of the peace. 
Such officers are to be voted for on the same ticket and in the same ballot 
box as members of the General Assembly, county officers, and constables. 

PROCEEDINQ under section 7, ch. 159, Laws 1896, for a rule upon the 
defendant, Clerk of Superior Court of DURHAM, to provide a separate 
ballot box at  each precinct for the election of justices of the peace, heard 
before MOETGOXERY, Justice of the Supreme Court. The order for an 
additional ballot box was denied and plaintiff appealed to the full bench. 

S h e p h e r d  & Busbee  and J .  S. i l Ianning for petit ioner.  
J o h n  W .  G r a h a m  for respondent.  

CLARK, J. The election law of 1895 (ch. 159, sec. 18) provides for 
only two ballots, upon one of which the State officers, presidential electors, 
members of Congress, judges and solicitors are to be voted for, and on 
the other, the members of the General Assembly and county officers, 
besides a constable in each township; and section 19 requires 
the clerk or board of electom to provide ballot boxels for each class, (160) 
i. e., ballot boxes to be voted in at  every precinct (besides the two 
duplicate boxes for the preservation of the ballots). Section 23 of said 
act specifies how the abstract of the election returns are to be made, 
subsection 2 thereof, providing for a return on one sheet of clerk Supe- 
rior Court, county treasurer (if any), register, surveyor, sheriff, coroner, 
constable "and such other county and township officers as shall be 
provided by law." The justices of the peace, though not specifically 
named in this act, come within this description and are to be voted for 
on the ticket above, which contains the names of the candidates for 
General Assembly, county and township officers. The justices of the 
peace are certainly embraced in "such other county or township officers 
provided by law." Ch. 157, Acts 1895, see. 4, provides for the election 
of the number of justices therein specified, in and for each township. 

Each township elects its own justices of the peace; consequently, 
while the names of the candidates for that position must be placed on 
the ticket which contains the names of the candidates for General 
Assembly and county.and township officers, the names of candidates for 
justices only appear on such ticket for their respective townships, as is 
the case with constables, who, in like manner, are voted for only in their 
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own townships; and,  i n  the  same manner  a s  011 the  other  ballot, candi- 
dates  f o r  Congress a n d  solicitor a r e  voted f o r  only i n  the i r  respective 
districts. I n  refusing a n  order  f o r  a n  addi t ional  ballot box there was  
no error. 

AFFIRMED. - 

(161) 
JOHN H. FERREE ET AL. V. JOHN W. COOK. 

Act ion  of C l a i m  and Delivery-Praudulent Conveyance-Burden of 
Proof-Bill of Sale-Subsequent Insert ion of Other Proper ty  W i t h -  
out  Noted  Change of Consideration-Conveyance as Security-Erro- 
neous Reject ion of Tes t imony  Cured b y  Admiss ion  of Fact  Intended 
t o  be Proved-Instructions. 

1. I n  the trial of an action of claim and delivery of personal property, in which 
defendant alleges that  the bill of sale under which plaintiff claims is 
fraudulent, the burden is upon the defendant to prove the fraud, unless 
the instrument is fraudulent upon its face or enough appears therein to 
raise a presun~ption of fraud, and a finding by the jury that  such bill of 
sale is not fraudulent will not be disturbed unless based on improper 
evidence or erroneous instructions. 

2. The' erroneous rejection of testimony on a trial is cured by a subsequent 
admission of the fact attempted to be proved thereby. 

3. Where, in the trial of a n  action of claim and delivery of personal property, 
to which the defense was that the bill of sale under which plaintiffs 
claimed was fraudulent, i t  appeared that the grantor, after executing the 
bill of sale for certain property upon a recited consideration of $4,000, 
the estimated value of the property, agreed to include other property if 
the grantees would assume and pay other debts of his for which they 
were sureties, and did subsequently insert such other property in the 
instrument without changing the recited consideration: Held, that  it  was 
not error to refuse a n  instruction that, if plaintiffs and the grantor in the 
bill of sale agreed on a consideration of $4,000 for the transfer of certain 
personal property, and subsequently other property was inserted in the 
bill of sale without change of consideration, the instrument was fraudu- 
lent. 

4. An insolvent debtor may, in  good faith, pay one or more of his creditors, 
though nothing remains for his other creditors. 

5. Although a n  insolvent debtor, in  selling his property to a creditor in  pay- 
ment of a debt, may have the intent to secure a benefit to himself, or to 
hinder, delay or defraud his other creditors, the transaction will be upheld 
if  the creditor who is paid does not participate in  or know of the debtor's 
fraudulent purpose. 

6 .  The refusal to give a n  instruction not warranted by the testimony is not 
error. 
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ACTION of claim and deliuery, tried at July, 1895, Special Term of 
GUILFORD, before Boykin, J., and a jury. The action was brought 
by the plaintiffs, claiming to be the owner and to have right of recovery 
of the property named in the complaint, under a bill of sale made to them 
by one L. F. Ross. The defendant admitted the taking and holding the 
same, and justified the same on the ground that said bill of sale was 
fraudulent and roid as to creditors, that he had levied upon and held 
the property as sheriff, under and by virtue of the authority of three 
several warrants of attachment against the said Ross. I n  the course of 
the trial when Newell, a witness on the part of the plaintiff, was under 
examination, the defendant, in support of his defense, proposed to show 
by him that L. F. Ross, on the day, and just a few days before, the 
making of the bill of sale under which the plaintiffs claim, told him that 
he was insoivent, and on objection by plaintiffs his Honor excluded the 
evidence, to which defendant excepted. 

I n  the course of the argument to the jury the counsel for plaintiff 
admitted that L. F. Ross mas insolvent, and in the charge to the jury the 
Court called the attention of the jury to this admission, and stated that 
there vas  no denial that he was insolvent. 

Two issues were submitted, the first relating to the ownership (167) 
of the property, and the second to the value of the property at 
the time of seizure. 

The defendant asked the Court for the following instructions: 
"1. If  the jury shall find that the bill of sale executed by L. F. Ross 

was so executed with the intent to hinder, delay or defraud his creditors 
or to secure a benefit to himself, the burden is upon the plaintiffs 
to show that a consideration actually passed in the shape of (J68) 
money paid, something of value deliaered or the discharge of a 
debt actually due from L F. Ross to them, and that they acted in  good 
faith. 

"2. I f  the jury shall find that L. F. Ross executed.said bill of sale 
with such intent to hinder, delay or defraud creditors or to secure a 
benefit to himself, and that plaintiffs participated in his purpose, or knew 
of his illtent at the time, though the consideration may have been a pre- 
existing debt, it is their duty to find that said bill of sale was executed 
to defraud creditors. 

"3. The notice or knowledge of L. F. Ross's fraudulent intent on the 
part of plaintiffs does not mean that they must know as a matter of law 
that said bill of sale mas fraudulent, but did they know the circumstances 
which the law says makes the transaction fraudulent, if i t  was so, on the 
part of L. F. Ross (which have been explained), and if they did know 
of sucL circumstances the jury will find that said sale was fraudulent 
and that plaintiffs are not entitled to recover. 
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"4. Even if the plaintiffs paid a full price for the property conveyed 
in said bill of sale, yet, if the jury shall find that they purchased with 
the intent to aid L. F. Ross to defeat his creditors or any of them, or 
to secure a benefit to himself, t h e 3  purchase is void, and the jury will 
answer that plaintiffs are not entitled to recover. 

"5.  I f  the jury shall find as a fact that the plaintiffs and L. F. Ross 
agreed upon the sum of $4,000 as the consideration for the transfer of 
the buggies, carts, 'wagons and harness, and that subsequently other 
property, mules and wagon and harness and hosiery-mill stock notes 
were inserted in the bill of sale without change of consideration, such 

insertion of property being without consideration was fraudulent, 
(169) and hence plaintiffs would not be entitled to recover. 

"6. I f  the jury shall find that the bill of sale was executed 
in whole or in part as a security, and not as an absolute sale of property, 
then the same is in  law fraudulent and void, and the plaintiffs are not 
entitled to recover. 

"7. The plaintiffs having testified that the hosiery-mill stock was 
inserted in the bill of sale as a security, the same was fraudulent, and the 
jury will answer the first issue, 'No.' " 

The Court gave all the prayers, save the 5th and 7th. Defendant 
excepted to refusal of the Court to charge as requested in those prayers. 

I t  was admitted by plaintiff's counsel, and the admission mas called 
to the attention of the jury, that L. F. Ross was insolvent. 

His  Honor explained the contention of the parties to the jury and, 
among' others, instructed them as follows: "That an insolvent debtor 
had the right to pay one or more of his creditors, though it resulted in 
not having enough property left to pay his other creditors, but the 
transaction must be bofia fide, without intent to. hinder, delay or defraud 
his other creditors or any one of them, and without purpose to secure 
a benefit to himself; and although a debtor did sell his property to a 
creditor as a payment of his debt, in order to secure a benefit to himself 
or with the intent to hinder, delay or defraud other creditors, still the law 
will uphold the contract unless the creditor participated in his purpose 
or knew of his intent at the time. 

''That a conveyance of property absolute upon its face, but intended 
as a'security for a liability, is fraudulent and roid as to creditors. 

"It being admitted that L. F. Ross was insolvent at  the time 
(170) of the execution of the bill of sale, the jury should inquire, first, 

if he intended by said transfer of his property to the plaintiffs 
to hinder, delay or defraud any of his creditors or to secure a benefit 
to himself; second, if he did so intend, did the plaintiffs participate in 
his purpose or know of his intent; third, was the alleged consideration 
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for the transfer of said property reasonably fair and just; fourth, 
whether the bill of sale was executed, in whole or in part, as a security 
or as an absolute sale of the property. 

"If the jury finds that L. F. Ross conveyed the property to the 
plaintiffs with the intent to hinder, delay or defraud any of his creditors, 
or to secure a benefit to himself, and shall also find that the plaintiffs 
participated in his purpose and knew of his intent, then the conveyance 
mas fraudulent and void, and the plaintiffs can not recover, and are 
not the owners of the property; or, if the jury shall find that the bill 
of sale was executed in whole or in part as a security, and not as an 
absolute sale of the property, then the same is in law fraudulent and 
void, and the plaintiffs are not the owners of the property and are 
not entitled to recover. 

"But if the jury shall find that L. F. Ross conveyed the property in 
good faith for a reasinable, fair consideration, without any intent to 
secure a benefit to himself, or to hinder, delay or defraud any of his 
creditors, or if he did so with such intent and purpose, if the plaintiffs 
did not participate in such purpose, or know of such intent, then the 
plaintiffs are entitled to recover and are the owners of the property, 
unless the conveyance and transfer of the property was made, in whole 
or any part thereof, as a security. 

"If the conveyance and transfer of the property was made, in whole 
or in  part, as a security, then the same is void and fraudulent as 
to creditors, and the plaintiffs are not the owners of and are not (171) 
entitled to recovelr the same." 

There was a verdict for the plaintiffs; prayer for judgment by the 
plaintiffs; motion for a new trial by the defendant for refusal by his 
Honor to give defendant's fifth and seventh special instructions, and for 
error in excluding the proposed evidence of witness Newel1 as to decla- 
rations of insolvency by L. F. Ross. Notion denied, and judgment for 
plaintiffs, from which defendant appealed. 

J. T. Morehead for plaintif f .  
Dillard & Xing, R. M.  Douglas  and  Shepherd  & Busbee for defendant  

(appe l lan t ) .  

FURCIIES, J. This is an action for the possession of personal property, 
and comes to this Court on the appeal of defendant. Plaintiffs claimed 
title under a bill of sale bearing date 15 August, 1893, which defendant 
alleged was fraudulent, as to creditors under whom he claimed, being 
intended to hinder and delay the creditors of L. F. Ross from collecting 
their debts. And further, that this transaction between L. F. Ross and 
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the plaintiffs was not an absolute sale, but in fact an assignment to 
secure plaintiffs as his sureties, and was, therefore, a fraud on the regis- 
tration law, and void on that account. 

I t  is not contended by the defendant that the bill of sale contains such 
evidence of fraud on its face that it was the duty of the court to declare 
it void, as a matter of law. Nor is it contended that sufficient appears 
on its face to create a presumption of fraud, which niuot be rebutted 
by the plaintiffs. Cheatham v. Hawkina, 76 N. C., 335; S. c., 80 
N.  C., 161; Booth v. Carstarphen, 107 N. C., 395; Cowan v. Phillips, 

ante, 26. This being so, i t  dwolved on the defendant to establish 
(172) the fraud. And this was a question of fact for the jury and the 

jury has passed upon it, and found there n7as no fraud. This ends 
the case, unless this finding was based upon improper ex~idence, or erro- 
neous instructions from the Court. 

There is but one exception to evidence assigned as error, and that is 
that the defendant was not allowed to prove that "Ross told witness 
(Newell) that he was insolvent." This exception was virtually aban- 
doned on the argument, and i t  was'admitted on the trial that he was 
insolvent. So we see no ground upon which i t  should be sustained. 

The defendant's only other exception is that the Court declined to 
give his 5th and 7th prayers for instruction, which are as follows: 

" 5 .  I f  the jury shall find as a fact that the plaintiffs and L. F. Ross 
agreed upon the sum of $4,000 as the consideration for the transfer of 
the buggies, carts, wagon and harness, and that subsequently other prop- 
erty, mules and wagons and harness, and hosiery mill stock and notes, 
were inserted in the bill of sale without change of consideration, such 
insertion o-f property being without consideration was fraudulent, and 
hence the plaintiff would not be entitled to recover." 

"7. The plaintiffs having testified that the hosiery niill stock was in- 
serted in the bill of sale as a security, the same was fraudulent, and 
the jury will answer the first issue 'No.' " 

This case discloses the fact that the plaintiffs, Ferree and R. R. Ross, 
were the sureties of L. F. Ross for considerable amounts, over and above 
$4,000, the estimated value of the property L. F. Ross at  first agreed to 
sell them; that he afterwards agreed with the plaintiffs that, if they 
would agree to pay other debts for which they were his sureties, and to 

assume a liability of his to one Gwynn, he would sell them other 
(173) property, which mas then inserted in the bill of sale. The evi- 

dence in the case tends to establish this state of facts, and in our 
opinion justified the Court in declining to give the defendant's fifth 
prayer. 

We fail to find that the seventh prayer is sustained in fact. There 
may be sufficient evidence for the defendant to argue that the hosiery 
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mill stock was inserted as a security. But we do not find that the . 

plaintiffs testified that it was. This being so, the defendant's exception 
to the Court's refusing to give this prayer must fail. 

Whatever might be our opinion if we were sitting as a jury, we find 
no error of law committed by the Court on the trial. The defendant's 
prayers for instruction, and the judge's charge, (which the reporter 
will set out in full), show that the defendant has no cause to complain 
of the Court in this trial. Failing to find error, the judgment is 

ABFIRNED. 

Ci ted:  M c B ~ a y e r  w. Haynes,  132 N. C., 611. 

JOHN WYCHE ET AL. v. W. E. ROSS, ADMINISTRATOR OF CHARLEIS ROSS. 

J u d g m e n t  b y  Defuzdt-Motion t o  S e t  Aside-Discretion of Judge- 
, Cowenant of Quiet Enjoyment-Damages. 

1. The setting aside a judgment by default is a matter of discretion with the 
judge below and is not reviewable unless it  clearly appears that such dis- 
cretion has been abused. 

2. Where there are  successive administrations on an estate, they are  i n  law 
one and the same, and the successor of an administrator who has been 
removed is %ot entitled, as  a matter of right, to have set aside a judgment 
rendered against his predecessor by default. 

3. I t  was not a n  abuse of discretion in  the judge below to refuse to set aside 
a judgment by default against a former administrator in order to permit 
a n  administrator de bonis %on to plead the statute of limitations or other 
technical defense, such pleas not being meritorious. 

4. I n  a n  action on a covenant for quiet enjoyment it  was not error to refuse 
to allow the defendant credit for rents where plaintiff does not claim 
interest on the price paid for the land. 

' 

ACTION, tried before Coble, J., and a jury, at  April Term, 1896, of 
GRANVILLE. From a judgment for the plaintiff the defendant appealed. 
The facts appear in the opinion of Associate Justice FURCHES. 

Winstof i ,  Fuller & Biggs for p la in t i f .  
T.  T. Hicks for defendant (appe l lan~t ) .  

FURCHES, J. In 1885 the plaintiff, Wyche, bought a tract of land 
from Charles Ross, for which he paid $500, and Ross conveyed to him by 
deed with a covenant of warranty of quiet enjoyment. I n  1885, one 
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WYCHE v. Ross. 

Davis and others recovered said land of the plaintiff Wyche upon a 
title paramount to that of the grantor, Charles Ross; but by a compro- 

mise the land was sold by a commissioner under order of court, 
(175) and was bought by the plaintiff Marsh at  the price of $576, and 

this sale mas reported to the Court and confirmed. By the 
terms of the compromise the plaintiff Wyche mas to get one-fourth of 
the price the land brought at  said sale. After this judgment and sale 
the plaintiff commenced this action against Amanda Ross, the adminis- 
tratrix c. t. a of Charles Ross, the grantor, he having died before the 
commencement of this action. At the return term of this action the 
defendant entered no appearance, and judgment was taken against her 
by plaintiff, and a writ of inquiry as to the amount of damages ordered. 
Between that term of the court and the next, the defendant W. E. Ross 
procured the removal of the said Amanda, and he was appointed the 
administrator d.  6. n., c. t. a., of the said Charles Ross, and at this term 
of the Court filed an affidavit asking the Court to allow him to be made 
a party defendant, to set aside the judgment by default, and allow him to 
file an answer and defend the action. The Court allowed this motion 
to the extent of making the defendant Charles a party defendant in 
the place and stead of the said Amanda, who had been removed, and 
allowed him to file his answer and to make any defense he could as to 
the measure of damages, but refused to set aside the judgment by de- 
fault theretofore rendered. To this ruling, refusing to set aside the judg- 
ment taken by default, the defendant complains and excepts; and this 
was the principal question discussed before this Court. 

We are unable to see that we can correct the mistake of the Court in 
refusing this motion, if any has been made, and we do not say that there 
has been. This motion involved a discretionary power of the Court 
below, which this Court will not review unless i t  clearly appears that 

there has been an abuse of discretion in the matter appealed 
(176) from. Freeman on Judgments, section 541, (3d Ed.) ; Bar& v. 

Foote, 77 N. C., 131. 
With the view of ascertaining this fact, whether there has been such 

abuse of discretion, in the Court's refusing the defendant's motion to . 
set aside the judgment, we have carefully examined the whole case, and 
fail to find that there has been. 

The two adnlinistrations of Amanda and of the defendant, W. E. Ross, 
are in law one administration. And we find that Amanda was legally 
served with process, and failed to appear and defend the action. And 
though it is alleged in defendant's affidavit that Amanda is not friendly 
towards defendant, and is friendly with plaintiff, and failed to defend 
on that account, the Court fails to find this to be the fact, there being no 
other evidence to sustain this charge. We find that the defendant and 
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the other heirs at  law of Charles Ross, the grantor, were notified of the 
action of Davis and others against the plaintiff for possession, and 
asked to come in and assist in defending that action, which they declined 
to do. We find from the facts stated, and not denied, that Charles Ross, 
the ancestor of the defendant, and his testator only had an estate in the 
land per auter vie, for the life of Mrs. Eliza Quarles, which had ter- 
minated before the Davis suit mas commenced; that one of the defenses 
set up by the defendant in his answer (which the judge did not allow 
to be filed) was the Statute of Limitations. But this plea is not gener- 
ally considered a meritous defense, or one that is calculated to move the 
Court to act in a matter of discretion. But as me consider this warranty 
to be one of quiet enjoyment, in our opinion it could not have availed 
the defendant if it had been pleaded in apt time, and wheln the 
defendant, as a matter of right, could h a ~ e  pleaded it. (1 7? )  

Another ground of defense set up in  this answe'r is that there 
had been no actual ouster of the plaintiff at the time this action was 
commenced. The plaintiff says there was what is equivalent to an actual 
ouster; that there had been a recovery of the land, a sale ordered by the 
Court, and a sale made undelr said order, and cites Mizzell v. Rufiri, 118 
N .  C., 69, and other cases in  support of this contention. But whether, if 
this had been pleaded as a defense when the defendant had the legal right 
to plead it, we do not feel called upon to decide. For if we were to 
admit that i t  would defeat the plaintiff's action, i t  would only be for 
technical reasons not in  the least affecting the merits of the case, and like 
the Statute of Limitations not likely to induce the Court, as a matter of 
discretion, to set aside a judgment regularly granted in order that it 
might be pleaded. I f  parties wish to avail themselves of such defense;;, 
they must put them in when they have the right to do so. Having fully 
considered the whole case upon the motion to set aside the judgment, we 
see no error in the action of the Court below, certainly nothing we can 
review and correct if there has been a mistake. 

Having disposed of the motion to set aside the judgment, we are called 
upon to consider another matter of which the defendant complains, and 
to which he excepted. On tlie trial  the defendant was allowed the benefit 
of one-fourth of the price for which the land sold, under the order of 
the Court, which the plaintiff was to have under the terms of the order 
of sale, amounting to $135.70. But as the plaintiff claimed no interest 
on the money paid, the Court did not allow the defendant to claim rents 
for the two or two and a half years that plaintiff had been in pos- 
session, since the death of the life tenant, whose interest the de- (178) 
fendant's ancestor had conveyed to the plaintiff. ' I f  the defend- 
ant had been allowed to do this, according to the evidence the rent would 
have only amounted to a few dollars more than the interest. But it seems 
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to us that the action of the Court in  this respect is sustained by Locke v. 
AZexader ,  8 N. C., 417; Williams v. Beaman, 13 N. C., 483, and other 
cases that might be cited. And upon a review of the whole case it seems 
to us that the defendant has had the opportunity to present whatever 
defense he had, upon the merits of the case, and that substantial justice 
has been done according to law, and that the judgment must be 

AFFIRXED. 

Cited: Riley v. Hall, post, 409; Cowles v. Cowles, 121 N .  C., 275; 
Ross v. Davis, 122 N.  C., 266; Marsh v .  Griflin, 123 N.  C., 667, 670; 
Pass v. Brooks, 125 AT. C., 132; Norton v. XcLaur in ,  ib., 188;  M o r ~ i s  V .  

Ins .  Co., 131 N. C., 213; Lumber Co. v. Cottingham, 173 N.  C., 327. 

Practice-Referee's Report-Failure to Bind Facts. 

1. This Court can not make a finding of facts, and when a referee's report, 
containing a large volume of evidential facts but without a single finding 
of fact either by him as referee or by the judge below, comes to this Court 
i t  will be remanded in order that  the facts may be found. 

2. I t  was the duty of the judge below when the report of the referee came 
before him in such shape to remand the case to the referee for the find- 
ings of fact. 

SPECIAL PROCEEDING, pending before the Clerk of the Superior Court 
of CHATHAM, and heard before Graham, J., at chambers in Oxford, on 
23 June, 1896, on exceptions to the report of the Clerk a$ referee. From 
a judgment overruling the exceptions the plaintiffs appealed. 

(179) Womack & Hayes for plaintiffs. 
H .  A. London for defendants. 

FURCHES, J. This case comes to us "in such questionable shape" 
that we have to return i t  without deciding any of the questions intended 

A very large volume of evidence is sent to us, accompanied by a 
report of the clerk, a'cting as referee, in which he finds several evidential 
facts, but without finding a single fact as a conclusion arising from the 
evidence. 
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Neither did his Honor below find any facts; nor do we say that it was 
his duty to do so, as they had not been found by the referee. Had this 
been done i t  would have been his duty to review the findings of the 
referee upon such matters as were pointed out to him by proper excep- 
tions, and to make such findings as he deemed proper; and if the facts 
had been first found by the referee, and the j,udge had made no find- 
ings, the law would have presumed that he had adopted the findings 
of the referee. NcEwen v. Locheim, 115 N.  C., 348; Hunter v. Kelly, 92 
N.  C., 285; Barbee v. Green, 92 N .  C., 471. 

I f  the facts had been found by the judge, or found by the referee and 
the judge had adopted such finding in express terms, by presumption of 
the law, this Court would have been bound by such findings. This Court 
can not find the facts (Hunter v. Kelly, supra), and it was a useless ex- 
pense to send this mass of testimony to us. A11 that was necessary to 
send to this Court was what was sufficient to present the exceptions 
taken to the evidence; and these questions, like the others intended to 
be presented, should have been passed upon by the referee and then by 
the judge before they came to this Court. 

. The judge below should have remanded the case to the referee, that 
he might review and find the facts. And as he failed to do this we must 
do so. Lanniny v. Commissioners, 106 N .  C., 505. There is 
error in the Court's not remanding the case to the referee to find (180) 
the facts, and it is now so ordered-by this Court. 

Cited: Alexander v. Harkins, 120 N. C., 454. 

0. S. CAUSEY v. EMPIRE P L A I D  MILLS. 

Fixtures-Evidence. 

1. The question as to when personal property becomes a fixture by reason 
of being attached to realty depends, as a general rule, upon the relations, 
agreement, or intention of the parties interested at the time of the trans- 
action, and sometimes upon the rights of others who become interested 
therein; hence, 

2. In the trial of an action to recover a machine claimed by the plaintiff and 
attached to a mill which defendant had bought, it was competent for 
plaintiff to prove that the machine was placed in the mill for temporary 
use, to be sold or removed by plaintiff as it proved to be satisfactory 
or not. 

107 



I N  T H E  SUPREME COURT. [ I 1 9  

ACTION, tried before Boyk in ,  J., and a jury, at  July  Special Term, 
1896, of GUILFOR~. The action was for the recovery of an "inspecting 
machine" and damages for its detention by the defendant corporation, 
the successor of a corporation of the same name, with which plaintiff 
claimed to have left the machine with a view to selling it. The defend- 
ant claimed that the machine was a fixture and passed with the property 
bought by defendant a t  a sale of the former corporation's effects. Plain- 
tiff alleged that the defendant had notice of his claim that i t  mas per- 
sonal property and belonged to him. On the trial the plaintiff offered 

to prove that the machine was put in the mills for temporary 
( 1 8 1 )  use, with a view to sell it to the company, if satisfactory, and 

if not to remove it at  his pleasure. The evidence was excluded 
on defendant's objection, and plaintiff appealed. 

L. M. Scot t  a'nd S h a w  d Xca81es for plaintiff (appe l lan t ) .  
W i n s t o n  & Fuller for defendant. 

FAIRCLOTH, C. J. We were favored with an argument, whether the 
"inspecting machine" became a fixture to the Plaid Mills building. The 
question, when personal property becomes a fixture by reason of its 
connection or attachment to realty arises under varying circumstances, 
and as a general rule depends upon the relation and agreement or 
intention of the parties at  the time of the transaction, and sometimes 
the rights of others becoming interested affect the solution of the question. 
Some of these relations were pointed out in O v e r m n  v. Sasser, 107 
N.  C., 432. But we are met with a question of evidence, and the 
ruling of the Court entitles thk plaintiff to a new trial.  

The plaintiff offered to prove "that the machine was put in the mill 
for temporary use, with a view to sell the same to the company if they 
should be pleased with it, and if not to be removed at his pleasure." 
This offer was excluded by the Court, and plaintiff excepted. 

This proposition embraced the agreement, if there was any, and the 
intention of the parties, and is a material fact in the transaction. Such 
evidence has been held competent. Foote v. Gooch, 96 N.  C., 265; 
Freeman v. Leonard, 99 N .  C., 274. We think i t  better to let this case 
go back and be further investigated, when all competent evidence will 

be admitted, when the true relations of the parties and circum- 
(182) stances may be made to appear, than to mark out any principle 

governing the case in its present aspects. 
ERROR. 
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V. BALLARD, TRUSTEE, v. TRAVELERS' INSURANCE COMPANY 

Contract,  Construction o f .  

L., a former agent of defendant, who had quit its employment with his accounts 
unadjusted, went to Hartford, Conn., defendant's place of business, i n  
consequence of a telegram requesting him to come to adjust accounts, 
and offering to pay his expenses. On arrival, L. demanded that  a propo- 
sition of settlement should be sent to his hotel; this the defendant . 
declined, as  all the books, correspondence, etc., relating to L's accounts 
were a t  i ts office, to which he was requested to come, and in default of 
L's compliance with the request, defendant refused to pay his expenses. 
L. thereupon returned home: Held ,  in  an action by the assignee of L., that  
defendant was not liable for the expenses of L's trip, the reasonable con- 
struction of the telegram being that the expenses of the  trip would be 
paid by defendant if L. on his arrival should, in  a business-like manner, 
meet the defendant a t  i ts office in  Hartford and in a businemlike way 
discuss the matters between them. 

ACTION, heard on appeal from a judgment of a Justice of the Peace, 
before Coble, J., at March Term, 1896, of DURHAM. After all the 
evidence was in, it was agreed that a jury trial should be waived, and 
that the court  might find the issues of fact and conclusions of law. 

The Court found the following fa.& : 
"1. That one of the plaintiffs, J. R. Lindsay, had been in the (183) 

employ of the defendant company. That the said Lindsay went 
out of the employ of the defendant company some time in June  or 
May, 1895. 

2 .  That the said J. R. Lindsay received the following telegram: 

"HARTFORD, CONN., 26 August, 1895. 
" T o  J .  R. L indsay:  

"Better come here any day this week. 
('RODNEY DENNIS, Sec." 

"3. That the said Lindsay replied in the following telegram: 

((YORKVILLE, S. C., 8, 26, 1895. 
" T o  Rodney  Dennis ,  Xec., Hart ford ,  Conn.: 

"I do not feel justified in conling to Hartford at my own expense. 
The whole subject could be so much better discussed here, and I request 
that you send a representative here. Please arrange an interview 
without delay. Answer. 

"J. R. LINDSAY." 
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"4. That the said Lindsay received the following telegram dated at  
Hartford, 27 Aug., 1895: 

"You may come to Hartford at  company's expense. 
"RODXEY DENNIS, Xec." 

"5. That the said Lindsay, in consequence of receiving the last tele- 
gram, went to Hartford, Conn. 

"6. That Rodney Dennis was Secretary of the defendant company. 
('7. That his expenses were $91.40, which has not been repaid 

(184) to him. That he demanded $91.40 from the company. That 
while in Hartford, Conn., the said Lindsay received the following 

letter": (Letter is set out in the opinion.) 
"11. That the assignment to Ballard mas made for the purpose of 

bringing suit in this State. I t  was made in good faith." 
The Court's conclusion of law and judgment was as follows: 
"That the defendant, The Traveler's Insurance Company, is indebted 

to the plaintiff in thk sum of $91.40." 
"To this conclusion of law the defendant excepted, and appealed 

therefrom to the Supreme Court, gave due notice, etc., and assigned 
as error: 

('(a.) That the Court's finding of fact shows the object of the plain- 
tiff Lindsay's trip to Hartford, Conn., was to adjust matters of con- 
troversy between him and the defendant company, and that such purpose 
was the consideration of the promise to pay expenses in the telegram 
marked exhibit 'A,' and when J. R. Lindsay refused to confer with the 
officers of the defendant, as defendant contends, shown in the letter of 
4 September, 1895, he lost his right to demand p a p e n t  of his expenses. 

"(b.)  That upon all the facts found by the Court, the conclusion of 
law is erroneous, because the niost favorable view to the plaintiff Lind- 
say does not entitle him to recover against the defendant." 

Winston & Fuller for plaintif. 
Boone & Bryant for defendant. 

MONTGOMERY, J. The plaintiff owned the claim upon which the 
action was brought, as assignee of J. R. Lindsay, who had been an 

agent of the depfendant company. The assignor claimed that he 
(185) went to Hartford, Conn., after he had ceased to b6 ageut, at  

the request of the defendant, and that it agreed and promised to 
pay him the expenses of his trip, $90. Lindsay left the employment of 
the defendant in May or June, 1885, with matters connected with the 
agency unsettled. I n  August, the defendant from Hartford telegraphed 
to Lindsay in Yorkville, S. C., that he might come on to Hartford, where 

110 



N. C.] SEPTEMBER TERM, 1896. 

the defendant did its insurance business, at its expense, Lindsay, upon re- 
ceiving the telegram, and in consequence of it, went to Hartford, and 
after his arrival received,from'defendant company a letter as follows : 

"HARTFORD, CONN., 4 September, 1895. 
"J .  R. Lindsay, Esq., the Heublein, Hartford, Conn. 

'(DEAR SIR :-YOU were invited by letter 27 August to come to this 
office for the purpose of adjusting your account. Having before us 
all the records, correspondence and papers affecting the same, we can 
not do this business at  your hotel. The first thing to do is to adjust 
the account. When that is done, the bill for your expenses here will be 
paid, or credited to your account, as the case niay be. Your proposi- 
tion for a lump settlement regardless of the accounts, was declined. 
You then asked for a counter proposition, which I said I would make 
to-day, after going over the accounts, and ascertaining the facts. I 
have been at  work all the morning to that end. Now you ask that a 
proposition be sent to your rooms at your hotel. This I decline to do, 
and further decline to pay your expenses in coming here, unless the pur- 
pose of your visit can be accomplished. You brought with you no 
statement of your account showing the disbursements made by you of 
moneys advanced, and no statement of your business showing 
any balance due you by this company, as you claim. Your (186) 
various reports have to be examined and agreed upon before any 
final settlement can be agreed upon. This is the first thing in order. 

'(Yours truly, 
J. G. BATTERSON, President." 

After the plaintiff's assignor, Lindsay, received the letter he made no 
answer, and not'hing further was done. His  Honor, by consent of parties, 
found the facts, and upon them held that the defendant was liable and 
gave judgment for the plaintiff assignee. I n  this we think there mas 
error. 

We are of the opinion that the reasonable construction of the nleaning 
of the telegram is that the expenses of Lindsay's trip to Hartford would 
be paid if upon his arrival he should, at a proper place in the city and at 
a proper time and in the usual business way, discuss the subject-matter 
of business interests to both. The unanswered lettter of the defendant 
shows what the nature of the business was, and the law implied an agree- 
ment on the part of Lindsay that he would, upon his arrival at  Hart-  
ford, in a businesslike manner, meet the defendant a t  its place of business 
and discuss the matters between them. The telegram could not be con- 
strued, when taken in connection with the unanswered letter, to nlcau 
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t h a t  Lindsay should come to ~ a r t f d r d ,  leave without  a reasonable efTort 
t o  adjust  t h e  mat te r s  between them, a n d  then m a k e  t h e  defendant com- 
p a n y  p a y  t h e  expenses of h i s  t r ip .  

W e  think, upon  t h e  facts  found b y  h i s    on or, t h a t  the  plaintiff was 
not  entitled t o  recover. 

V. BALLARD, ASSIGNEE OF J. R. LINDSAY, AND J. R. LINDSAY v. THE 
TRAVELERS' INSURANCE COMPANY OF HARTFORD, CONN. 

Contract Insurance Agent-Power Coupled with Interest-Revocation- 
Com~missio.ns on Renewal Premiums. 

1. Where a contract between a n  insurance company and a n  agent provided 
that the latter should retain for his services 45 per cent on first annual 
premiums on policies sold by him, and 6 per cent on renewals, and that 
the contract might be terminated a t  the option of either party on thirty 
days notice, and the company accompanied the contract with a letter 
which was to be taken as a part of the agreement, in which it  agreed to 
advance to the agent $600 monthly with which to establish agencies and 
introduce the business, such advances to be repaid out of the proceeds of 
the agency as fast as possible, and in the meanwhile to be secured or  
evidenced by the agent's demand notes, upon which the agent's payments 
should be endorsed when made, and the interest to be adjusted a t  the 
end of the year or upon the earlier discontinuance of the contract: Held, 
that  the contract, as affected by the letter accompanying i t ,  did not confer 
upon the agent a power coupled with an interest so as  to prevent the 
company from terminating the contract on the required notice. The 
agent had i t  in  his power to protect himself against assignment of the 
notes by making it  appear on their face that they were payable out of the 
profits of the agency. 

2. Where a n  agent of a n  insurance company is allowed by the contract, as  
part of his compensation, a certain percentage of renewal premiums, his 
right to collect and retain the same ceases with the termination of the 
contract. 

3. A provision in a contract between a n  insurance company and its agent to 
the effect that,  if the agent shall fail to do certain things required of him 
under the contract. he shall forfeit his rights and not then be entitled to 
commissions on renewals maturing after the agency has ceased, will not, 
in the absence of a positive provision that he shall be entitled to them if 
he carries out the stipulations, be allowed to affect the general rule of law 
that such a n  agent, when his agency has been revoked under a power 
given to the principal, will not be allowed commissions on renewals 
maturing after the agency had ceased. 

(188) ACTION, tr ied before Coble, J., a t  March  Term, 1896, of DURHAM. 
A j u r y  t r i a l  was  waived, and  h i s  Honor,  upon  t h e  facts  found, 
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gave judgnient for the plaintiff, and the defendant appealed. The essm- 
tial facts are stated in the opinion of Associate Justice MONTGOMERY. 

Winston & Fuller f o r  plaintiff. 
Boone dj Bryant for defendanst. 

MONTGOMERY, J. The contract between the plaintiff's assignor, J. R. 
Lindsay, and the defendant company, which was in all respects complied 
with by Lindsay, contained a provision to the effect that it might be 
terminated a t  the option of either party by written notice to the-other 
party of not less than thirty days. Notice under that provision was 
given by the defendant to Lindsay, and in May or June, 1895, he ceased 
to be agent of the defendant. Certain renewal premiums upon policies 
which were issued while the plaintiff's assignor was the agent of the 
defendant, falling due after his agency had ceased, and having been paid 
by the policy-holders to the defendant, the plaintiff assignee brought 
this action to recorer the amount. EIe claims that his assignor has a right 
to the same under that part of the contract which provydes for his re- 
taining for his services "on all other life and endowment policies 45 per 
cent of first annual premiums, 6 per cent on renewals." The defendants 
resist the recovery on the ground that the contract was terminated in May 
or June, 1895, and that with the termination of the agency Lindsay's 
right to receive the G per cent on the renewals which fell due and were 
paid after the agency had been terminated ceased. His  Honor found the 
facts and gave judgment for the plaintiff. 

We are of the opinion that the plaintiff is not entitled to re- (189) 
cover. I t  was admitted by the counsel of the plaintiff, in  his ar- 
gument here, that if the contract had been the usual and ordinary one 
between insurance companies and their agents, it might be revoked at 
the option of the company, but he insisted that a certain letter written 
by the defendants to Lindsay, and treated as a part of the contract, 
conferred a power coupled with an interest, and therelfore was irrevo- 
cable. The letter is as follows: 

"HARTFORD, CONN., G October, 1892. 
"J .  R. Lindsmj, G~eensboro, 3. C. 

. 

"DEAR SIR :-Enclosed find contract, which we believe to be i n  accord- 
ance with the terms agreed upon when you were here. I t  is understood 
that we are to advance to you, at the beginning of each month, $600, 
the same to be repaid to the company out of the profits of the agency . 
as rapidly as possible. Rather than incorporate this part of our agree- 
ment in the contract, our attorney advises that we take your 'demand' 
note for each advance, and then endorse upon the notes your payments, 

119-8 113 



I N  T H E  SUPREME COURT. [I19 

adjusting the interest in accordance with an understanding, at  the end 
of the year, or before if contract is discontinued, you to pay interest 
a t  the rate of 6 per cent. This letter is to satisfy you that we intend to 
advance, as agreed upon when you were here. I t  is also understood that 
we are to take notes for a reasonable portion of life premiums, and that 
they are to be discounted at  the rate of 6 per cent, and that for insurance 
paid for in notes, which are not paid, you are to pay for expired time, 
and term insurance medical examiner's fees. A11 such notes are to be 

endorsed or guaranteed by you. No notes to be taken, or at any 
(190) rate submitted to the company, which fall due on and after 1 

December in any year. 
"Yours truly, 

((RODNEY DENXIS, Secretary." 

We fail to see how this letter can have the effect to deprive the defend- 
ants of the right to terminate this agency at their option upon giving the 
proper notice to the plaintiff's assignor. The language of the contract 
is:  "This contract may be terminated at  the option of either party by 
written notice to the other party of not less than thirty days." 

The letter being considered a part of the contract, and construed in 
its most natural way, simply requires the defendants, as long as the 
contract should continue, to furnish a certain amount of money every 
month to the plaintiff that he might introduce and extend the business 
of the company for the benefit of both. I t  is true that the company 
required Lindsay to give his personal note for the aniounts advanced 
to him by the company, but the notes were t o  he paid out of the  profits 
of the  agency. As long as these notes remain in the hands of the com- 
pany their collection can not be enforced against Lindsay personally- 
the agency having been terminated by the principal. And if the company 
has assigned or transferred them, Lindsay has no one to blame but 
himself. H e  had it in his power in the beginning to see to it that the 
money advanced to him by the defendants should appear in the face of 
the notes as payable in a restricted way. 

The question, "a power coupled with an interest," is discussed by 
Chief Justice SMITH, who delivered the opinion of the Court in the 
case of Insurance Co.  v. Wi l l iams ,  91 N .  C., 69. I n  that opinion i t  

is said, "What such an agency is, is thus explained by Chief 
(191) Justice Marshall in the opinion in H u n t  v. Rousrnanier, 8 Wheat., 

174: 'We hold it to be clear that the interest which can protect 
a power after the death of a person who creates i t  must be an interest 
in the thing itself. I n  other words, the power must be engrafted on an 
estate in the thing. A power coupled with an interest is a power which 
accompanies or is connected with an interest. The power and .the 



N. C.] SEPTEMBER TERM, 1896. 

BALLARD v. I x s u ~ a s c ~  Co. 

interest are united in the same person. But if we are to understand 
by the word in teres t  an interest in that which is to be produced by the 
exercise of the power, then they are nerer united.'" We can see no 
interest which Lindsay ever had under his contract with the defendants 
except an interest in the profits of t h e  agency w h i c h  were  t o  be produced 
by the exercise of the powers given the agent under the contract. These 
profits were to be produced by his work and skill and industry, aided 
by the money advanced to him from time to time by the company to 
enable him to build up and extend his business. The case of Insurance 
Co. v. W i l l i a m s ,  supra,  is direct authority, too, for the proposition that 
in cases where the principal has a right to reroke the agency, and does 
so, a stipulation in the contract that the agent should receive as com- 
pensation twenty-fire per cent commissions on first-year's payments 
and five per cent on renewals does not confer a permanent right upon 
the agent to collect renewals and retain the five per cent commissions. 
I t  is said in that case that "such a contention involves the assumption 
that the contract confers an absolute and permanent right to proceed 
with renewah when the original insurance was affected through the 
efforts of the defendant when he can no longer act as agent in making 
the renewals. Such is not the fair interpretation of the terms of the 
contract, which allows the specified coinmissions as compensation 
for services to the conipany in the renewals, and necessarily ceases (192) 
when the services cease." We have not been inadvertent to the 
7th article of the contract, which is in these words: "7. That if he neg- 
lects to make report or remittance, as provided in clause two, for fifteen 
days after the close of any month, or after any request as contemplated 
therein, or to comply with any of the stipulations herein, he shall thereby 
forfeit all rights under this contract, and all commissions on premiums 
payable thereafter and on renewal of all policies written hereunder." 

This provision of the contract simply declaring that if the agent 
(Lindsay) should fail to do certain things required of him under the 
contract he should forfeit his rights and not then be entitled to commis- 
sions and renewals maturing after agency has ceased, in the absence of 
a positive provision to the effect that he should be entitled to them if he 
carried out the stipulations, will not be allowed to affect the general rule 
of law that such an agent when his agency has been revoked under a 
power given to the principal, will not be allowed commissions of renewals 
maturing after the agency had ceased. 

The defendant's exceptions to the jurisdiction of the Superior Court 
were abandoned here. There was error. 

NEW TRIBL. 

C i t e d :  TVi lmington v. B r y a n ,  141 N .  C., 671. 
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( 1 9 3 )  
HENRY BRYAN v. JOHN BULLOCK. 

Partnership-Evidence, Su,ficiency of to  be Submit ted to J u r y .  

1. To entitle evidence to be submitted to a jury, it must be such as would 
justify the finding of a verdict in favor of the party introducing it. 

2. Where, in the trial of an action to hold defendant liable as a partner of S., 
it appeared that S. was engaged in buying timber trees from divers persons 
and converting them into crossties and selling the same to defendant, as 
he had Clone to others, that defendant agreed to pay and did pay the 
vendors of the trees, instead of paying directly to S, by accepting the 
latter's drafts on him, the sellers being protected by retaining title until 
the crossties were paid for or satisfactory assurances of payment were 
received: Held, that the evidence of partnership between defendant and 
S. was too slight to be submitted to the jury. 

ACTION, begun in a court of a Justice of the Peace, and tried, on ap- 
peal, before McIver ,  J., and a jury, at  July  Term, 1896, of GRANVILLE. 
After the evidence was in, his Honor intimated his opinion that there 
was not sufficient evidence of the alleged partnership between R. T. 
Smith and the defendant (whom the plaintiff sought to hold liable) to 
be submitted to the jury, and that he would therefore instruct the jury 
to return a verdict for the defendant. I n  deference to such an opinion 
the plaintiff submitted to a nonsuit and appealed. 

Edwards  & Royster  and Graham & Graham for plaintiff (appe l lan t ) .  
Wins ton ,  Fuller & Biggs, and T. T.  and A. A. H i c k s  for defendant. 

FAIRCLOTH, C. J. We think his Honor properly declined to submit 
the evidence to the jury on the allegation of a partnership 

( 1 9 4 )  between R. T. Smith and the defendant, which is the principal 
question. 

I n  the absence of a special contract, the usual test of one's being a 
partner is his participation in the profits of the business as such, involr- 
ing a common liability for losses. ~Xaurney v. Coit,  86 X. C., 463. 
A perusal of the whole evidence fails to disclose any of the usual tests 
of partnership, there being no such special agreement, and does not 
support the plaintiff's contention, to be inferred from the acts of th'e 
defendant, who never held himself out as a partner of Smith, but ex- 
pressly denies such relationship. The evidence shows that Smith was 
engaged in the business of buying timber trees from divers persons, 
and working out crossties and selling the same to the defendant, as he 
had done to Cooper and other persons, and marking the crossties accord- 
ingly, when delivered to the railroad companies. The defendant agreed 
to pay and did pay the vendors of the trees, instead of paying directly 
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to Smith, by accepting Smith's drafts on him in favor of the bank and 
others. The sellers protected themselves by retaining title until the 
crossties were paid for, or until they received satisfactory drafts or 
promises for the same. 

Whilst there are some items of the evidence that would not be incon- 
sistent with a partnership relation, yet they are too slight to be sent 
to the jury o n t h e  mainquestion, as pointed out in Young v. R. R., 
116 N. C., 932. 

JACKSON, OGLESBY & CO. v. J. R. BURNETT. 
(195) 

Attachment-Dissolution of Attachment-Restitution of 
Attached Property. 

1. Code, section 373, providing for the restitution of property upon an order 
dissolving the attachment, does not apply to cases where there has been 
a sale or transfer of the property by the defendant to the plaintiff after 
the levy of the attachment. 

2. Notwithstanding the dissolution of an attachment, the plaintiff who claims 
that the property has been transferred to him by the defendant after the 
levy of the warrant, is entitled to have submitted to the jury an issue as 
to the ownership of the property. 

ACTION, tried before Coble, J., a t  Spring Term, 1896, of GRANVILLE, 
on appeal from the refusal of a justice of the peace, upon the dissolu- 
tion by him of the warrant of attachment, to order the attached prop- 
erty to be restpred to the defendant. The plaintiffs claimed before the 
justice of the peace that the defendant, after the levy of the attachment, 
had transferred the property to them, and in  the Superior Court the de- 
fendant renewed his motion for restitution of the property attached. 
PIaintiffs resisted this motion, on the ground that the title to the prop- 
erty attached had been transferred to them by defendant, and that d e  
fendant was not the owner or entitled to the restitution or possession of 
said property, and demanded that a jury be empaneled to try the issue 
as  to the title and ownership of said property. At the same time plaintiffs 
tendered the following issues for the jury to pass upon: 

"1. I s  the defendant the present owner and entitled to the return of 
the property attached ? 

"2. Are the plaintiffs the owners and entitleld to the possession (196) 
of the property attached?" 

At the same time plaintiffs offered witnesses and documentary evi- 
dence in support of their claim and contention. 
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His  Honor refused to einpanel a jury and submit to them the issues 
tendered, or any other issues, or to allow them to hear the evidence offered 
by the plaintiffs. To which ruling and refusal plaintiffs excepted. 

His  Honor thereupon, without hearing any evidence, but upon inspec- 
tion of the record in the case and after argument of counsel, allowed the 
motion of defendant and signed judgment directing the return of the 
property to him. Plaintiffs appealed. 

A. J. Peild for plaintifa. 
John W.  Hays for defendant. 

MONTGOMERY, J. The plaintiffs recovered judgment for their debt 
against the defendant in a justice's court without objection. The de- 
fendant's attorney in that court entered a special appearance for the 
purpose of moving to vacate the warrant of attachment for the reason 
that the affidavit made by the plaintiffs was insufficient i11 law, which 
was allowed, and the motion was made. An order vacating the attach- 
ment was granted, but the justice refused to adjudge, upon the motion 
of defendant's counsel, that the attached property should be restored to 
the defelndant. From this refusal the defendant appealed to the Su- 
perior Court. I n  that court the motion made by defendant's counsel in 
the justice's court was renewed. I t  was resisted by the plaintiffs on the 
ground that the defendant was not the owner of and entitled to the pos- 

session of the property, and that he! had transferred the same to 
(197) the plaintiffs after the attachment had been levied. The plaintiffs 

offered to show the transfer of the property to them by witnesses, 
and by documentary evidence also, and asked for a jury to determine by 
a proper issue the title to the property. His  Honor refu,sed to hear the 
evidencs himself and find the facts, or to submit issues to the jury, but 
upon the record allowed the motion of defendant and gave judopent that 
the $rope~rty be restored to the defendant. 

Questions of fact, arising in proceedings that are ancillary to the 
main action, are heard and found by the judge, and his findings are 
conclusive where there is any evidence to support them. Issues of fact, 
raised by the pleadings, are to be tried by the jury. There was before 
his Honor no question of fact arising upon the attachment proceedings, 
nor was there any issue of fact raised by the pleadings in the main action. 
The attachment had been vacated by the justice without objection of the 
plaintiffs, and the plaintiffs had procured judgment on their debt with- 
out appeal by the defendant. There was before the Superior Court only 
the question of the restitution of the attached property. We think his 
Honor erred in  not submitting to the jury upon proper issues the ques- 
tion of the ownership of the property. Ordinarily, the order for a writ 
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of restitution is a part of the judgment in  cases where a party is put out 
of the posse~ssion of his property and the proceedings are adjudged void. 
And section 373 of The Code provides that in cases where an order has 
been made for the! dischasge of the attachment, the attached property 
shall be dellivered to the defendant. But we think that the statute was 
not intended to apply to cases where there had been a sale or transfer of 
the defendant's interest in  the property since the levying of the attach- 
ment. There was nothing to prohibit the defendant from selling or 
transferring his interest in the attached property after the attachment 
was levied. The plaintiffs clainied title to the property by trans- 
fer from the defendant, and offered to show the same by wit- (198) 
nesses, and also by documentary evidence. I f  the defendant had 
sold his interest in  the property to the plaintiffs, it would be a wrong to 
allow him to get possession of i t  through an order of the Court. The 
property ought to have been delivered to its true owner. "When an 
attachment has been dissolved by reason of a judgment in favor of the 
defendant, or otherwise, the special property of the officer in  the attached 
effects is a t  an  end, and he is bound to restore them, to the defendant if 
he is still the owner of them, or, if not, to the owner." Drake on 
Attachment, see. 426. To the same effect is the decision in Gates v. Pitx- 
patrick, 64 Mo., 185. The plaintiffs and the defendant were before the 
Court, and the plaintiffs claimed title to the attached property by virtue 
of a purchase or transfer from the defendant, made after the attachment 
was levied, and we think that an issue to try the title should have been 
submitted to the jury. A stranger to the proceedings could have inter- 
vened and se't up title to the property, and it would seem that the! plain- 
tiffs, on the question of restitution, would be entitled to a t  least an 
equal right. 

ERROR. 

Cited: Mahoney v. Tyler, 136 N .  C., 45. 

W. L. FERRELL ET AL. V. J. J. HALES. 
(199) 

Practice-Entry of Verdict by Clerk-Entry of Judgment- 
Judgment Nulzc Pro Tulzc. 

1. A clerk of the court may by consent receive a verdict, even if the judge is 
not in  the court-room, provided i t  is done before the expiration of the 
term, and he may thereupon enter a valid judgment under Code, section 
412 ( I) ,  or make a memorandum thereof and afterwards write it  out. 
in full. 
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2. But where the clerk, having by consent received a verdict a t  11:40 o'clock . 
Saturday night of the last week of the term, failed, in  the absence of the 
judge and for lack of other direction by him, to enter judgment or memo- 
randum thereof in accordance with the verdict that night, but entered 
judgment on the following Monday morning, and after the expiration of 
the term: Held, that  the judgment so attempted to be entered was a 
nullity. 

3. I n  such case, the judgment being a nullity, an appeal therefrom could not 
operate as  a vehicle to remove the record so as  to subtract it  from the 
operation of legal orders of the trial judge a t  the next term. 

4, Where a verdict was, by consent of the parties, but in the absence of the 
judge from the court-room, received by the clerk on the last day of court, 
but  no judgment was entered, i t  was proper for the judge a t  the next 
term, finding the record complete up to and including the verdict, to 
render judgment nunc pro tunc, and it  was not necessary to the validity 
of the judgment that  notice of its entry should be given, since the cause 
was pending on the docket. 

5. A judgment rendered nunc pro tunc, a t  a term of court succeeding that a t  
which the record was complete up to and including verdict, is as  operative 
as  between the parties as  if i t  had been rendered a t  the previous term, 
but as  to other parties, i t  ia effective, as  a lien, only from the first day of 
the term a t  which i t  was actually entered. 

6. Where the defects in  tobacco, sold with representations as  to its grade and 
quality, are latent and peculiarly within the knowledge of the seller, the 
fact that the buyer has an opportunity to inspect it, and does not do so 
fully, is no waiver of the warranty. 

(200) ACTION, tried at  January Term, 1896, of DURHAM, being for 
damages for breach of warranty in  the sale of a lot of tobacco by 

the defendant to the plaintiffs. 
At  the close of his Honor's charge at  6 :30 p. m. Saturday (the last 

day of the term), i t  was agreed by counsel for both parties that 
(209) the Clerk might take the verdict of the jury. His Honor there- 

upon adjourned court until 8 p. m., when he returned to the 
bench and transacted business until 10 :30 p. m., when he left the bench 
and announced that the term would not be formally adjourned, but he 
would let it expire by limitation of law at 12 o'clock p. m. His Honor 
did not return to the bench again that night, or make any other an- 
nouncement, nor continue the term. 

At  11 :40 p. m., the jury announced their verdict, which was taken 
by the clerk, there being no other order by the Judge to the contrary. 
The Judge not having left town did not himself in pelrson make any 
judgment. The clerk made no entry or memorandum of judgment on 
Saturday night, but entries of the verdict and judgment were made early 
Monday morning, and on the same morning defendant's counsel entered 
a protest to the entry of judgment by the clerk, and in due time en- 
tered an  appeal. 
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At March Term, 1896, of the court, his Honor, Judge  Coble, on (210) 
motion of plaintiffs, caused the following judgment to be entered: 

"In this.cause, i t  appearing unto the Court that at  January Term, 
1896, of Durham Superior Court, the jury having returned a verdict for 
the plaintiffs and assessing the damages a t  $1,900; and it further ap- 
pearing to the Court that no judgment was presented to the judge be- 
cause of the late hour when the verdict was returned, said verdict being 
returned a t  11:40 o'clock on Saturday night of the last week of said 
term, and by consent the Clerk receiveld the verdict in the absence of his 
Honor, A. L. Coble, Judge,  and counsel on both sides; i t  is now, on mo- 
tion of counsel for plaintiffs, ordered and adjudged that the plaintiffs 
recover of the defendant the sum of $1,900, with interest a t  6 per cent 
per annum from 13 January, 1896, and the cost of this action, to be 
taxed by the clerk; and this judgment is signed and will take effect as 
of the January Term, 1896, of Durham Superior Court; but this judg- 
ment is not intended to be and is not cumulative with the judgment en- 
tered in this case or attempted to be entered by W. J. Christian, clerk, 
under section. . . . .of The Code. The said clerk will make a minute of 
this judgment upon the said former judgment or attempted judgment 
of said clerk. 

'(ALBERT L. COBLE, 
" J u d g e  Presiding." 

To this judgment the defendant excepted and appealed. (211) 

W i n s t o n  & Ful ler  and Boone & B r y a n t  for plaintif f .  
M a n n i n g  & Foushee, H. G. Connor  a n d  Shepherd & Busbee for de- 

fendant (appe l lan t ) .  

CLARK, J. There are two appeals in this case, one from the judgment 
entered by the Clerk upon the verdict, and the other from the judgment 
rendered by the judge at  the next term, n u n c  pro tunc ,  but for conven- 
ience both can be disposed of together. 

The verdict was rendered at  11 :40 p. m., Saturday of the second week. 
This case differs from Delafield v. Construct ion Co., 115 N.  C., 21, in 
that the judge had not left the court, and though he was not in the court 
room in person when the verdict was rendered, i t  was received by the 
clerk, by consent of parties, and was therefore a valid judgment in all 
respects. The term was not extended by the judge, as authorized by 
chapter 226, Laws 1893, but the verdict was within the limits of the term 
if the judge were present, and he was present through the clerk, who 
could, by consent of parties, represent him for the purpose of receiving 
the verdict. 8. v. Aus t in ,  108 N .  C., 780. I f  the clerk there- 
upon had entered up the judgment, i t  would unquestionably have (212) 
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been valid, for The Code, see. 412 (1) provides that, upon receiv- 
ing the verdict, "if a different direction be not given. by the court, 
the clerk must enter judgment in conformity with the velrdict." Even 
if the clerk had merely entered a n~enlorandum, as "judgt.", it would 
have been sufficient, according to the authorities, and the judgment in 
full could have been drawn out thereafter. Daljis v. Shaver, 61 N.  C., 
18; Jacobs v. Burgwyn, 63 N.  C., 193. But neither judgment nor memo- 
randum of judgment was entered, there being no action whatever taken 
beyond receiving the verdict. I t  was, therefore, clearly incompetent 
for the clerk to attempt to enter judgment on the Xonday following. I t  
must be declared a nullity, and in the appeal from the same the appellee 
will pay the costs in this Court. 

At  the next term the record presented the case of a valid verdict, but 
with no judgment entered thereon. The judge could not set aside the 
verdict rendered at the previous term; and if he could not enter judgment 
upon the facts found by the jury by their recorded verdict, the matter 
would have been forever suspended, like Mahomet's coffin. 

"In Aladdin's tower 
Some unfinished window unfinished must remain." 

Not so in legal proceedings which deal with matters of fact, not fancy. 
The judge, a t  the next term, seeing the record complete up to and in- 
cluding the verdict, properly rendered judgment nunc pro tunc. This 
was practical common sense and is justified by precedent. Bright v. 
Sugq, 15 IS. C., 492; Long v. Long, 85 N .  C., 415; Hmith v. State, 1 Tex. 
App., 408. As to difficulties suggelsted, i t  may be observed that, while 
the judgment as between the parties is entered as of the former term, 
nunc pro tunc, as to third parties i t  can only be a lien from the docket- 

ing, which by The Code; see. 433, has effect from the first day of 
(213) the term at which i t  was actually entered. I n  the present case 

the judge at  the second term who rendered the judgment was the, 
same who had presided at  the trial term; but had there been differelnt 
judges at  the two terms it is the latter who in case of disagreement 
should settle the case. The matters excepted to, up to and including the 
verdict, should be settled by the first judge, and his statement sent up 
in the case made by the last judge, as is the case with exceptions as to 
matters not immediately appealable for lack of final judgment; as in 
Jones v. Call, 89 N. C., 188; 8. c., 96 N.  C., 337; Blackwell v McCaine, 
105 N. C., 460. I t  is also excepted to this last judgment that the case 
was in the Supreme Court by appeal from the alleged judgment by the 
clerk; but, as we have seen, that attempted judgment was a nullity, and 
of no more effect than would have been the same entry on the record by 
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~ ? i  stranger. The judge properly treated it as a nullity, and the appeal 
from such unauthorized entry on the record could not have the effect to 
take the case into this Court so as to subtract i t  from legal orders of 
the judge presiding in the court below. N o  notice of motion was neces- 
sary at term time in  a cause pending on the docket. Coor v. Smith, 107 
N. C., 430; Sparrow v.  Bavidson, 77 N. C., 35; Unicersity v. Lassiter, 
83 N. C., 38, and other cases cited in Clark's Code (2 Ed.), p. 652. 

A careful examination of the exceptions to instructions given, and for 
refusal to give instructions prayed, shows no error. Without taking 
them up in detail, the court below is sustained by the principles laid 
down in  Lewis v. Rountree, 78 N.  C., 323; Love v. Miller, 104 N. C., 
582; Blacknall v. Rowland, 108 N. C., 554; S.  c., 116 K. C., 389. 
The tobacco was sold by sample and examination of outside bulks, (214) 
and upon representations made by the defendant. The defects 
were latent and as to matters peculiarly within the knowledge of the 
defendant. 

NO ERROR. 

Cited: Taylor v. Ervin, post, 277, 278; Knowles v. Savage, 140 N. C., 
374; Barger v. Alley, 167 N. C., 363; Brown v. Harding, 170 N. C., 
261; S. c., 171 N.  C., 687; Ffeifer v. Drug Co., ib., 216; Hardware Co. 
v. Holt, 173 N. C., 311. 

UNION BANK O F  RICHMOND, VA. v. COMMISSIONERS OF OXFORD. 

Invalid Statute-Constitutionality of Xtatute Authorizing Levying of 
Taxes-Mandatory Requirements of Constitution as to Passage of 
Statutes-Consent Judgment Against Municipality-Ultra Vires. 

1. Section 14 ,  Art. 2 of the Constitution, providing that "no law shall be passed 
to raise money on the credit of the State or to pledge the faith of the State, 
directly or indirectly, for the payment of any debt, or  to impose any tax 
upon the people of the State, or to allow the counties, cities, or towns to 
do so, unless the bill for the purpose shall have been read three several 
times in each house of the General Assembly and passed three several 
readings, which readings shall have been on three different days, and 
agreed to by each house respectively, and unless the yeas and nays on the 
second and third reading of the bill shall have been entered on the 
Journal," is mandatory and not recommendatory merely. 

2. Where the Journal of the General Assembly shows affirmatively that  a n  
act authorizing the creation of a n  indebtedness, or the imposition of a 
tax by the State, or any county, city, or town, was not passed with the 
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formalities required by section 14,  Article 2 of the Constitution, such 
Journal is conclusive as against not only a printed statute published by 
authority of law, but also against a duly enrolled act, and is invalid so 
far as it attempts to confer the power of creating a debt or levying a tax. 
(Carr v. Coke, 116 N .  C. ,  223, distinguished.) 

3. A consent judgment rendered against a municipality for a subscription 
to a railroad company is ultra vires and void when the act of the General 
Assembly authorizing the subscription was not passed as required by 
section 14,  Article 2 of the Constitution. 

4. It is incumbent upon purchasers of bonds of the State, and of counties, 
cities, or towns, to ascertain whether the power to issue them has been 
granted according to the requirements of the Constitution. 

FAIRCLOTH, C. J., dissents. 

ACTION, tried a t  November Term, 1895, of GRANVILLE, before Star- 
buck, J., and a jury. (The nature of the action and pleadings may be 
ascertained by referelnce to the report of the case between the same par- 
ties as contained in  116 N. C., 339.) 

The following issues were made up under the direction of the court 
and submitted to the jury, to wit: 

"1. I s  the plaintiff a corporation duly organized and existing under 
the laws of Virginia, having power to engage in a general banking busi- 
ness, and to purchase bonds and other instruments? 

"2. Did the Board of Commissioners of Oxford have lawful authority 
to issue the bonds and coupons sued on in the complaint? 

"3. Did the plaintiff, before bringing this action, make presentation 
of the interest coupons sued upon, and demand payment thereof from 
the Treasurer of the town of Oxford, a t  his office in Oxford, and was 
payment refused? 

"4. I s  plaintiff the owner of the bonds and coupons sued on, and did 
it purchase the bonds for a valuable consideration and in good faith, 
without notice? 

"5.  Did the Oxford and Coast Line Railmid Company tender to the 
defendant the release provided for and directed by the judgment rendered 
a t  July  Term, 1892, and if so, when? 

''6. Was any demand ever made by defendant upon said rail- 
(216) road company to execute said release?" 

Upon the trial the defendant consented that the jury should 
answer the first and third issues submitted to them "Yes," the fifth issue 
submitted to them '(Yes, on 3 December, 1894"; and on the sixth issue 
submitted to them, "No." 

"EXCEPTION 2.-AS to the other issues submitted to the jury, the 
plaintiff offered in evidence chapter 315, Laws 1891 (being the charter 
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of the Oxford and Coast Line R. R. Company) ; this evidence was ob- 
jected to by the defendant as incompetent, irrelevant and immaterial, 
i n  so far  as it was offered to prove that the Board of Commissioners of 
Oxford had power to hold the election mentioned in the pleadings, and to 
issue the bonds and coupons sued on. 

The objection was overruled by the court, and the evidence admitted, 
and the defendant excepted. 

"EXCEPTION 3.-The plaintiff also offered in evidence chapter 21, Pr .  
Laws 1885 (being the charter of the town of Oxford). This evidence 
was also objected to by the defendant as incompetent, irrelevant and 
immaterial, in so far as it was offered to prove that the Board of Com- 
missioners of Oxford had power to order or hold said election, or to issue 
said bonds and coupons." 

The objection was overruled by the court and the1 evidence admitted, 
and defendants excepted. 

"EXCEPTION 4.-The plaintiff also offereld in evidence the following 
proceedings of the Board of Commissioners, as appearing in the minutes : 
Proceedings 9 March, 1891 (petition to provide for an election) ; pro- 
ceedings 14 March, 1891 (ordering an election to be held 25 May, 
1891) ; proceedings 24 March, 1891 (changing the time for holding said . 
election to 27 April, 1891) ; notice of election on question of issu- 
ing bonds to amount of $40,000 to subscribe to capital stock of (217) 
Oxford and Coast Line R. R. Company, proceedings 19 April, 
1892 (being resolution reciting election held, and ordering issuing of 
$40,000 of bonds). Proceedings 30 August, 1892 (being order spread- 
ing on record receipt from Oxford and Coast Line R. R.  Company for 
$20,000 of bonds, issued pursuant to judgment, July  Term, 1892; and 
resolution of the Board of Commissioners), proceedings 16 March, 1893 
(being order directed to be issued on Treasurer to pay $600 on coupons). 
All said evidence was objected to by defendant as incompetent, irrele- 
vant and immaterial, in so far as i t  offered to prove that said Board of 
Commissioners had any power to order or hold said election or to issue 
said bonds and coupons." 

The objection was overruled, and the evidence admitted, and defend- 
ants excepted. 

The plaintiff also offered in evidence the record of the judgment and 
other proceedings in the cases (consolidated) of the Oxford and Coast 
Line R. R. Company and J. T. Pruden against the Board of Commis- 
sioners of Oxford and A. A. Hicks, Mayor, mentioned and referred to 
in the pleadings, and the agreement in  said judgment referred to. 

The plaintiff introduced A. L. Boulware as a witness on behalf of 
plaintiff, who testified that he resided in Richmond, Va.; was president 
of the Union Bank of Richmond; that said bank has owned the bonds 
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described in the complaint, and shown to him, since September, 1892; 
that the said bank paid 97% cents on the dollar for them; that first 
coupons of February, 1893, were paid, but no others. 

The witness Boulware was recalled and testified that plaintiff had no 
notice of anything except the matters recited in the bonds. 

The defendant offered in evidence the printed Journal of the House 
of Representatives of the General Assembly of the State of North Caro- 

lina, a t  its session of 1891, especially pages 324, 641, 709, 924, 
(218) and 926, and also the printed Journal of the Senate of the Genl 

era1 Assembly of the State of North Carolina, at  its session of 
1891, especially pages 647, 742, 745, 759, and 798. 

This evidence mas offered for the purpose of showing that chapter 
315, Laws 1891, (entitled "An act to incorporate the Oxford and Coast 
Line R. R. Company,") if construed and used as conferring upon the 
Board of Commissioners of Oxford, or any other municipality, authority 
to issue bonds to aid in building the Oxford and Coast Line B. R., or to 
issue bonds for any other purpose, then i t  was not passed in conformity 
with the requirements of Article 11, section 14, of the Constitution of 
North Carolina, and in  so far  as i t  does give such authority it is un- 
constitutional and void, though in other respects good, inasmuch as said 
act in the said House of Representatives did not pass three several read- 
ings on three different days, but the second and third readings on the 
same day, nor were the yeas and nays, if any, on the second and third 
readings, or any other reading, in said House of Representatives entered 
on the Journal. 

The plaintiff objected to the evidence, not on the ground of incom- 
petency as to the mode of proof in the use of the printed instead of the 
certified copies thereof, but on the ground of incompetency and irrelexr- 
ancy and immateriality of the proof itself, and that the ratification of 
the act is conclusive, and the legal effect of the act is not dependent upon 
the manner of its passage, and that plaintiff can not be conipelled to 
look behind the act as published; and also upon the ground that the 
Supreme Court of North Carolina has held that the town of Oxford was 

authorized by said chapter 315, Laws 1891, to issue bonds; and 
(219) on the ground that the Journal was offered to attack thc ratifica- 

tion, though defendant disclaimed such purpose. 
The objection was o~erruled and the evidence admitted, and plaintiff 

excepted. 
I t  appeared by said House Journal that said act, chapter 315, Laws 

1891, passed its second and third readings in the House of 12epresenta- 
tives on one and the same day, and that the yeas and nays, if any, were 
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not entered on the Journal. Defendant's counsel stated that they had 
certified copies from the Secretary of State of the pertinent parts of the 
Journals, but thelir production was waived. 

His  Honor charged the jury that if they believed the evidence they 
should answer the sixth issue "No" and all the other issues "Yes," and 
fix the date of the tender of the release as 3 December, 1894. Defendant 
excepted. The jury found all the issues in favor of the plaintiff, fixing 
the date of the tender of said release as 3 December, 1894. 

The court thereupon rendered judgment in favor of the plaintiff, and 
the deffendant excepted and appealed. 

iW. V.  Lanier ,  R. 0. B u r t o n ,  W.  A. G l ~ t h r i e  and E d w a r d s  & Roys ter  
for appellant.  

Shepherd ,  B 'anning & Foushee and J .  Crawford B iggs  for appellee. 

CLARK, J. When this case was here before (I16 N. C., 339)) the 
court set aside the nonsuit taken below and held that the plaintiff could 
maintain an action as the case was then presented. The court did so 
upon the ground that there being apparently a valid liability of $40,- 
000 against the town of Oxford, the conlpromise thereof for the sum of 
$20,000 was not necessarily void, and that the court below erred in non- 
suiting the plaintiff. The case had been tried upon the view that 
the charter of the town of Oxford authorized the election under (220) 
which the $40,000 indebtedness was contracted. The judge below 
held that this was not so, and hence that the compromise was not binding. 
This Court sustained the view taken below, that the town charter did not 
authorize the contraction of the indebtedness, but held that, on its face, 
the act chartering the railroad (Laws 1891, chap. 315, sec. 10)) author- 
ized the election. The question as to the efficacy of that act had not 
been questioned below, as the plaintiff had rested its claim upon the 
authority of the town charter to sustain the election. 

The questions decided before need not be called in controversy. We 
must take i t  that our former opinion settles that the town had authority 
to compromise a valid liability for a smaller sum, and that chapter 315, 
Laws 1891, on, i t s  face, authorized the election. When the second trial 
was had below the point was taken for the first time that, conceding, as 
this Court had held, that Laws 1891, chap: 315, by its terms authorized . 
the election, that act was invalid because not passed as required for all 
acts empowering counties, cities and towns to issue bonds. The Con- 
stitution, Art. 11, sec. 14. This section of the Constitution is impera- 
tive and not recommendatory, and must be observed; otherwise this wise 
and necelssary precaution inserted in the organic law would be con- 
verted into a nullity by judicial constructian. I t  was intended as a 

127 



I N  T H E  SUPREME COURT. [I19 

safeguard, and has been held mandatory in  all other courts in  which that 
question has been presented, as will be! seen below. This point was not 
raiseid below in the former trial, nor in this Court, as the plaintiff was 
then relying upon the charter of the town, which we held invalid for 
that purpose. On this second trial, when the plaintiff offered for the 

first time Laws 1891, chap. 315, as authority to show a valid 
(221) election authorizing the indebtedness of $40,000 as a basis to 

authorize the compromise (for, except as a compromise, the judg- 
ment would be void on its face, being ultra wires), the defendant con- 
tended that Laws 1891, chap. 315, while valid as a railroad charter, was 
unconstitutional and void so fa r  as authorizing the creation of an in- 
debtedness by the town, because not enacted in  the manner required by 
the Constitution, Art. 11, sec. 14. The Journals mere put in elvidenee 
and showed affirmatively that the act was not read three several days in  
each House, and that the ayes and noes were not entered on the readings 
in  the House, as required by the Constitution for acts authorizing the 
creation of public indebtedness. The point, therefore, thus arises for 
the first time in this case, and was not presented and could not be pre- 
sented in the former appeal for the reasons above given. The point is 
one of transcending inmportance, and is simply whether the people, in 
their organic law, can safeguard the taxpayers against the creation of 
State, county and town indebtedness by formalities not required for ordi- 
nary legislation, and must the courts and the Legislature respect those 
provisions? This safeguard is section 14 of Article I1 of the Constitu- 
tion. I t  provides "No law shall be passed to raise money on the credit 
of the State, or to pledge the faith of the State, directly or indirectly, 
for the payment of any .debt, or to impose any tax upon the people of 
the State, or to allow the counties, cities or towns to do so, unless the bill 
for the purpose shall have been read three several times in each house 
of the General Assembly and passed three several readings, which read- 
ings shall have been on three different days and agreed to by each house 
respectively, and uwless the yeas and nays, on the second and third read- 

ings of the bill, shall harp been entered on the Journal." The 
(222) Journals offered in elridenee showed affirmatively that "the yeas 

and nays on the second and third readings of the bill" were not 
"entered on the Journal." And the Constitution, the supreme lam, says 
that, unless so entelred, no law authorizing State, counties, cities, or 
towns to pledge the faith of the State or to impose any tax upon the 
people, etc., shall be valid. 

This case has no analogy to Caw v. Coke, 116 N.  C., 223. That 
merely holds that when an act is certified to by the speakers as having 
been ratified, i t  is conclusi~e of the fact that it was read three several 
times in  each house and ratified. Cons$., Art 11, see. 23. And so it is 
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here; the certificate, of the speakers is conclusive that this act passed 
three several readings in each house and was ratified. The certificate - 
goes no further. I t  does not certify that this act was read three several 
days in each house and that theVyeas and nays were entered on the 
Journals. The Journals were in  evidence and showed affirmatively the 
contrary. The people had the power to protect themselves by requiring 
in the organic law something further, as to acts authorizing the creation 
of bonded indebtedness by the State and its counties. cities and towns, 
than the fact certified to by the speakers of three readings in each 
house, and ratification. This organic provision plainly requires, for the 
vaIidity of $his class of legislation, i m  addittion to the certificates of the 
speakers, which is suffilcient for ordinary legislation, the entry of the 
yeas and nays on the Journals on the second and third readings i n  each 
house. I t  is provided that such laws are "no lams," i. e., are void unless 
the bill for the purpose shall have been read three several times, in each 
house of the General Bssembly and passed three several readings, which 
readings shall have been on three different days, and agreed to by each 
house respectively, and unless t h e  yeas and n a y s  o n  the  second and  third 
readings of t h e  bill shall have  been entered o n  the  Journal  This 
is a clear declaration of the nullity of such legislation unless this (223) 
is done, and every holder of a State or municipal bond is con- 
clusively fixed with n o h e  of this requirement as an essential to the 
validity of his bond. I f  he buys without ascertaining that constitu- 
tional authority to  issue the bond has thus belen given, he has only him- 
self to blame. 1 Dill. Mun. Gorp., 545, and cases cited. I t  is cer- 
tainly in  the power of the sovereign people in framing their Constitu- 
tion to require as a prerequisite for the validity of this class of legisla- 
tion these precautions and the additional evidence in the Journals that 
they have been complied with, over and above the melre certificate of 
the speakers, which is sufficient for other legislation. That the organic 
law does require the additional forms and the added evidence of the 
Journals is plain beyond power of controversy. Accordingly, the law 
is  well settled by nearly one hundred adjudicated cases in the courts of 
last resort in thirty States, and also by the Supreme Court of the United 
States, that where a State Constitution prescribes such formalities in 
the enactment of laws as require a record of the yeas and nays on the 
legislative Journals, these Journals are conclusive as against not only 
a printed statute published by authority of law, but also against a duly 
enrolled act. 

The following is a list of the authorities, in number 93, sustaining 
this view either directly or by very close analogy. I t  is believed that 
no Federal or State authority can be found in conflict with them. De- 
cisions can be found, a s  for instance Car? v. Coke, supra, to the effect 
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that where the Constitution contains no provision requiring entries on 
the Journal of particular matters, such, for example, as calls of the 

yeas and nays on a measure in question, the enrolled act can not 
( 2 2 4 )  in such case he impeached by the Journals. That, however, is a 

very different proposition from the one involved here, and the 
distinction is adverted to in Field V .  Clark,  143 U. S., 671. The au- 
thorities are as follows: 

Alabama-48 Ala., 115 ; 54 Id., 599 ; 58 Id., 546 ; 60 Id., 3 6 1 ;  77 Id., 
5 9 7 ;  82 Id., 562. 

Arkansas-19 Ark., 250;  27 Id., 3 6 6 ;  32 Id., 4 9 6 ;  33 Id., 17; 40 Id., 
2 0 0 ;  5 1  Id., 559. 

Cali forka-8 Sawyer, 238 ; 54 Gal., 111 ; 69 Id., 479. 
Colorado-5 Col., 525;  11  Id., 4 8 9 ;  20 Id., 279. 
Ploridu-31 Fla., 291. 
Georgia-23 Oa., 566. 
Illinois-14 Ill., 2 9 7 ;  17 Id., 1 5 1 ;  25 Id., 1 8 1 ;  35 Id., 1 2 1 ;  38 Id., 

1 7 4 ;  4 3  Id., 77;  62 Id., 2 5 3 ;  68 Id., 160;  120 Id., 322. 
Indiana-7 Ind., 683;  11 Id., 43. 
Iowa-60 Iowa, 543. 
Kansas-15 k'ans., 194;  17 Id., 6 2 ;  26 Id., 724. 
Kentucky-93 Ey., 537. 
LouG,a-44 La., Ann., 223. 
Maryland-41 Md., 4 4 6 ;  42 Id., 203. 
Michigan-2 Gibbs, 287;  1 Doug., 361;  2 Mich., 191;  13 Id., 4 8 1 ;  22 

Id., 1 0 4 ;  55 Id., 9 4 ;  59 Id., 610;  64 Id., 3 8 5 ;  72  Id., 446;  79 Id., 5 9 ;  
80 Id., 593;  97 Id., 589. 

Minnesota-2 Minn., 330;  24 Id., 7 8 ;  38 Id., 1 4 3 ;  45 Id., 451. 
Missouri--4 Mo., 3 0 3 ;  7 1  Id., 266. 
Nebraska-4 Neb., 503 ; 18 Id., 236 ; 20 Id., 96. 
Nevada-19 Nev., 391. 
N e w  Hampshire-35 N .  H., 579;  52 Id., 622. 

N e w  York-8 N. Y., 317 ; 42 Id., 379 ; 54 Id., 276 ; 130 Id., 88 ; 
( 2 2 5 )  2 Hill, 31  ; 4 Hill, 3 8 4 ;  1 Denio, 9 ; 2 Denio, 9 7 ;  23 Wend., 134. 

Ohio-20 Ohio St., 1. 
Oregon-21 Ore., 566. 
Pennsylvania-26 Pa.  St., 446. 
S o u t h  Carolina-12 S. C., 3 0 0 ;  13 Id., 46. 
Tennessee-6 Lea, 549;  86 Tenn., 7 3 2 ;  87 Id., 1 6 3 ;  9 1  Id., 596. 
Texas-81 Tex., 2 3 0 ;  22 Tex. Ap., 396. 
Virginia-79 Va., 2 69. 
W e s t  Virginia-5 W.  Va., 85. 
Wiscon&n--45 Wis., 543;  6 4 ;  Id., 3 2 3 ;  80 Id., 407. 
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~ y o r n i n ~ - l ' ~ y . ,  85; Id., 96. 
United States-6 Wall., 499; 94 U. S., 260; 105 Id., 667. 
Of these cases, especially pertinent are 94 U. S., 260; 105 Id., 267; 

42 N. Y., 379 ; 45 La., Ann., 223; 71 Mo., 266, and 22 Texas App., 396. 
To same purport are Black's Constitutional Law, Secs. 31,102; Cooley 

Constitutional Lim. (6 Ed.), 156, 163, 168; Smith's Const. Lim., 833 ; 
Story Const., 590; Sedgwick Stat., 539, 551; Gush. Leg. Assemb., see. 
2211; 1 Whart. ( 3  Ed.), 260; 1 Greenleaf Ev., 491. 

Constitutional requirements as to the style of acts or the manner of 
their passage are mandatory not directory. EX. a. Patterson, 98 8. C., 
660, 663, 665. The thirty days notice required before the passage of a 
private act is not required by the Constitution to be entered on the 
Journals, as is required as to the readings on several days, and the ayes 
and noes on each reading, with bills authorizing the contraction of public 
indebtedness, and hence i t  may be that the giving of such 30 days notice 
is conclusively presumed as to such prirate acts (Harrison v. 
Gordy, 57 Ala., 49; Walker 21. Grifith, 60 Ala., 361) though the (226) 
contrary was intimated in Gatlin v. Tarboro, 78 N. C., 119. 

The history of the country at  large, and of this State as well, has shown 
the necessity of this safeguard as to acts authorizing the creation of pub- 
lic indebtedness, which has been incorporated also into several other 
State constitutions. We have no power nor wish to nullify so plain and 
mandatory a provision, so carefully and explicitly worded, and which 
has been held binding by all other courts wherever the question has 
been presented. 

The judgment on its face is by consent and for railroad s~bs 'cr i~t ion.  
I t  is therefore on its face to be treated as void, being ultra vires, unless 
a special authority is shown authorizing the indebtedness for which 
i t  was a compromise (Kelly v. J!lilan, 127 U. S., 150) ; for, ex virkute 
ofici i ,  town conlmissioners have no'authority whatever to bind the town 
by submitting to a consent judgment for $20,000 for a matter appearing 
on the face of the judgment to be not for town purposes. I f  the Com- 
missioners of the town were vested with no authority to create the debt 
they certainly could not acquire such power by entering into a consent 
judgment. 

The consent judgment entered into by the town authorities could not 
bind the town to a subscription to a railroad unless the power to sub- 
scribe or donate had been legally granted by the Legislature. 

Consent judgments are in effect merely contracts of parties, acknowl- 
edged in open court and ordered to be recorded. As such they bind the 
parties themselves thereto as fully as other judgments, but when parties 
act in a representative capacity such judgments do not bind the cestuis 
yue trustent unless the trustees had authority to act, and when (as in 
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(227) the present case) the parties to the action, the t&n authorities, 
had, as appears above, no authority .to issue the bonds, their 

honest belief, however great, that they had such power would not 
authorize them to acquire such power and bind the town by con- 
senting to a judgment. I t  is not a question of a fraudulent judgment 
but a void judgment from want of authority to consent to a decree to 
bind principals-the taxpayers-for whom they had no authority to 
create an indebtedness by consenting to a judgment, any more than they 
would have had by issuing bonds. I f  authorized to create the indebted- 
ness, either the bonds or the consent judgment would be equally an 
estoppel, but as they had no such authority neither bond nor judgment 
is binding on the taxpayers. I t  is not their bond nor judgment. In 
Kelly v. Milan, supra, Blatchford, J., says: "The declaration of the 
validity of the bonds contained in the decree was made solely in pur- 
suance of the consent to that effect contained in the agreement signed by 
the mayor and the officers of the railroad company. The act of the mayor 
in signing that agreement could give no validity to the bonds, if they had 
none at  the time the agreement was made. . . . The adjudication in 
the decree, under the circumstances, can not be set up as a judicial deter- . 
mination of the validity of the bonds. This was not the case of a submis- 
sion to the Court of a question for it~delcision on the merits, but was a 
consent in advance to a particular decision by a person who had no right 
to bind the town by such consent, because it gave life to invalid bonds, and 
the authorities of the town had no more power to do so than they had 
to issue the bonds originally." 

I n  R. R. I ) .  R. R., 137 U. S., 48, 56, Puller, C. J., says: "The decrees 
were entered by consent and in accordance with the agreement, the courts 
merely exercising an administrative function in recording what had 
been agreed to between the parties," and hence holds that the Federal 

Courts, in disregarding such decrees, were not violating the rule 
(228) that effect must be given to the determination of the matter by a 

State court having jurisdiction. 
I n  Mfg. Co. v.  Jarnesville, 138 U. S., 552, Puller, C. J., again says: 

"The prior decree was the consequence of the consent (of parties) and 
not the judgment of the Court; and, this being so, the Court had the right 
to decline to treat it as res judicata," citing many cases, among them 
our own case of Lamb v. Gatlin, 22 N .  C., 37, infra, and refused to 
execute a former decree, saying: "As, therefore, if the old company had 
defended the suit against it, it would have prevailed, the decree of the 
Circuit Court being correct upon the merits, it is also correct in that the 
Court refused to be constrained by the previous erroneous consent decree 
to decree contrary to the right of the cause.'' I n  Gay v. Paspart, 106 
U. S., 679, ~Vil ler ,  J., says (p. 698) : "Such decree as was had, being 
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dependent upon consent, did not operate as a judicial decision by the 
Court." This treatment of consent decrees prevails thus in  law as well 
as equity, Kelly v. ilfilan, supra, being an action a t  law to recover judg- 
ment on bonds issued in aid of a railroad, and the other cases above cited 
in equity. I n  Brozunsville Taxing District v. Loge, 129 U. S., 493, 
505, which is substantially like the present, being an application for 
a nzundumus to compel the levying of a tax to pay a judgment rendered 
on interest coupons of bonds, Puller, C. J., says: "The Court can not 
decline to take cognizance of the fact that the bonds are utterly void, and 
no such remedy exists. Res judicata may render straight that which 
is crooked, and black that which is w h i t e f a c i t  ex curvo rectum, ex albo 
nigrum-but where application is made to collect judgments by process 
not contained in  themselves and requiring to be sustained, refer- 
ence to the alleged cause of action upon which they are founded, (229) 
the aid of the Court should not be granted when upon the face of 
the record it appears, not that mere error supervened in the rendition 
of such judgment, but that they rest upon no cause of action whatever." 
So, in the present case, even if the former judgment had not been by 
consent, i t  appears that there was no authority to issue the bonds, and the 
courts will not issue mandamus to levy a tax to pay such judgment. 

I n  Lamb v. Gatlin, 22 N .  C., 37 (cited and approved by the Supreme 
Court of the United States ut supra),  GASTON, J., says, as to the effect 
of a consent judgment by an executor, that it did not bind the benefi- 

' 

ciaries of the estate, as here the taxpayers are not bound by the consent 
judgment entered into by the town authorities, because "it is not in 
truth a decree i n  invitum, and by a judgment of the Court to which the 
defendant was compelled to submit, and which, therefore, would not only 
bind him, but those also for whose benefit he held the estate, unless it 
can be impeached for fraud; but i t  is a voluntary settlement between the 
defendant and the persons then claiming, which the parties to that 
settlement have chosen to invest with the forms of a judicial determi- 
nation. The delcree . . . was avowedly adopted because i t  was made 
by  the parties. A decree thus rendered as against the present plaintiffs 
(who were the principals whom the defendant in the consent judgment 
represented) has no force except so far as it is seen to be just." There 
are other authorities to the like effect and purport, but the above will 
suffice. 9 recital of facts which the corporate officers had no authority 
to determine, or a recital of matters of law, do not estop the corpora- 
tion. Dixon Co. v .  Field, 111 U. S., 83; Bank v. Porter Totunship, 
110 U.  S., 608. 

The certificate of the speakers is not good for more than it certified, 
i. e. that the bill has been, read three times in each House and 
ratified. And ordinarily that makes the bill a law. But for this (230) 
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class of legislation the Constitution providels that the facts thus certi- 
fied by the speakers will make no law unless it further appears that 
the yeas and nays have been recorded on the Journals on the second and 
third readings in each House. The Constitution makes the entry on the 
Journals essential to the validity of the act. I f  it be conceded that 
presumption of regularity arises from the publication of the act in this 
case, i t  was rebutted, for the Journals were offered by the defendant, and 
showed that no constitutional authority had been conferred to issue the 
bonds or contract the indebtedness. I t  is incumbent upon the purchaser 
of municipal bonds to examine whether the power to issue has been duly 
granted. Lake v. Graham, 130 U.  S., 674; East Oakland v. Skinner, 
94 U. S., 255 ; 1 Dillon Mun. Corp., 245. The bonds, having been issued 
without authority, were absolutely void. Xarsh v. Fulton Co., 10 Wall., 
676; Clark v. Hancock Co., 27 Ill., 305. The payment of interest is 
no ratification, for there can be no ratification when there is mant of 
power. Doon v. Cummins, 142 U. S., 376; Daviess go. v. Dickinson, 
117 U. S., 657, 665; Norton 21. Shelby Co., 118 U. S., 425, 451; Lewis 
v. Shreveport, 108 U. S., 282, 287. 

I n  instructing the jury upon the evidence to find the issues in favor 
of the plaintiff there was 

ERROR. 

FAIROLOTR, C. J., dissents. 

Cited: Russell v. Ayer, 120 N. C., 211; Comrs. v. Snuggs, 121 N. C., 
398, 399, 400, 404, 407, 410; Mayo v .  Comrs., 122 N. C., 12; Rodman 2). 

Washington, ib., 41; McLeod v. Williams, ib., 454; Charlotte v. Shepard, 
ib., 605, 607; Comrs. v. Call, 123 N. C., 310, 334; Comrs. v. Payne, ib., 
462, 487, 493; SZocomb a. Payettecille, 125 N.  C., 365; Smathers v. 
Comm., ib., 486; Glenn c. Wray, 126 N .  C., 732; Comrs. v. DeRosset, 
129 N. C., 279; Cotton Hills v. Waxhaw, 130 N. C., 294; Debnam v. 
Chitty, 131 N .  C., 677, 686; Wilson v .  Markley, 133 N .  C., 621; Brown 
v. Stewart, 134 5. C., 362; Graves v. Comrs., 135 N. C., 52; Comrs. 8. 

Packing Go., ib., 67; Overman v .  Lanier, 156 N. C., 540; Simmons v. 
JlcCuZlin, 163 N. C., 414. 
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Action to  Recover Land-Sale of Land for Taxes-Tax Deed-Mort- 
gagee N o t  Entitled to  Rotice of Eale of Land for Tuxes. 

1. Under the Revenue Act of 1891 (ch. 323) a sheriff's deed for land sold for 
taxes is good as against a mortgage recorded before the sale, but after 
the levy of the taxes. 

2. It is the duty of a mortgagee to pay the taxes on the mortgaged land if 
the mortgagor fails to do so, and in case of a sale of the land for the 
taxes, he is barred, notwithstanding he has no notice of the intended sale 
by the sheriff. 

ACTION to recoTTer land, tried at  April Term, 1896, of GRANVILLE, 
before Coble, J., and a jury. The facts appear in the motion of Associ- 
ate Justice MONTGOMERY. 

The jury, under instruction of his Honor, rendered a verdict for the 
defendant, and from the judgment thereon plaintiff appealed. 

Edwards & Royster for plaintiffs. 
T.  T .  & A. A. Hicks  for defendants. 

MONTCTOMEEY, J. This action was brought for the possession of a 
tract of land described in the complaint. The defendant Sikes bought 
the premises on 6 June, 1892, at  the sheriff's sale for taxes due for 1891. 
The sheriff executed a deed to Sikes on 28 December, 1893. On 2 
February, 1892, the defendant Emery, who was the owner of the land, 
and who listed i t  for taxation in 1891, executed to the plaintiffs a 
mortgage to secure a debt therein mentioned, which debt was unpaid 
a t  the time of the sheriff's sale. The plaintiff had no notice of the sale. 
The plaintiffs insist that the defendant Sikes bought only the 
defendant Emery's right in  property, i. e. the right to redeem the (232) 
land upon the payment of the mortgage debt, and that the plain- 
tiffs were the legal owners of the land at  the time of the sheriff's sale, 
and that they are entitled as mortgagees to the possession of the land. 
I n  support of this position we are cited by counsel for plaintiffs to the 
case of Hil l  v. Nicholson, 92 N.  C., 24, and the cases there cited. I t  was 
decided in  these cases that the mortgagee, being the legal owner of 
the land, was entitled to notice from the sheriff of intended sales of the 
land for taxes. The case of Woody v. Jones, 113 N.  C., 253, is to the 
same effect. But this Court in more recent decisions, in construing 
the Revenue Act of 1891, has held that a mortgagee's lien is subject to 
the lien for taxes, and that he must pay them if the mortgagor does not, 
and that he is barred by a sale of the land for taxes without notice from 
the sheriff. I n  Exum v. Baker, 115 N. C., 242, the Court held that "a 
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mortgagee mas required to see to the discharge of the tax liens as they 
fell due, if the mortgagor should make default in the payment, or 
submit to the consequences of his neglect to do so." I n  Stanley v. Baird, 
118 N.  C., 75, the facts were like these in the case before the Court, 
except that the owner of the land conveyed it in fee simple instead of 
by way of mortgage, to the plaintiff in that suit, before the land was sold 
f o r  taxes, and after they were due. Section 73 of the Act of 1891 pro- 
vides that "no sale of real property for taxes shall be considered ~ a l i d  
[invalid] on account of the same having been charged in any other name 
than that of a rightful owner, if the said property be in other respects 
sufficiently described.'' There is no error in the judgment of the Court 
below. 

AFFIRMED. 

Cited: Edwards v. Lyman, 122 N. C., 746; Lyn v. Hunter, 123 N.  C., 
511; Collins v. Pettitt, 124 N.  C., 729; Ins. 00 .  v. Day, 127 N.  C., 137; 
Z ing  v. Cooper, 128 N.  C., 348; Stewart v. Pergusson, 133 N.  C., 285; 
Matthews v. Pry, 141 N.  C., 586. 

A. W. TILLEY ET AL., EXECUTORS OF WILLIAM ELLIIS, v. PEGGY 
ELLIS ET AL. 

Will, Construction of-Devise-Latent Ambiguity-Intention 
of Testator. 

1. A testator devised property to the use of "The Methodist Episcopal Church," 
and to a proceeding instituted by the executors to obtain the advice of the 
Court as to the application of the devise, the heirs of the testator and two 
religious organizations, the "Methodist Episcopal Church" and the "Metho- 
dist Episcopal Church, South," were made parties and answered, the heirs 
claiming the devise to be void for uncertainty, and each of the religious 
organizations claiming to be the intended devisee, i t  was error to reject 
testimony offered and tending to show (1) that the legal name of neither 
organization came within the very words of the will, one being "Trustees 
of the Methodist Episcopal Church" and the other the "Methodist Epis- 
copal Church, South," and ( 2 )  that both organizations were commonly 
known as "The Methodist Episcopal Church." 

2. In  such case an issue should have been submitted as  to which church the 
testator intended to devise the property by the use of words applying 
strictly to neither, but in common parlance to both, on which issue admis- 
sions or evidence that  one church had numerous member8 and church 
buildings in  the testator's county and the other none, would have been 
competent to show the testator's intention. 

FAIRCLOTH, C. J., dissents, arguendo, in  which FURCHES, J., concurs. 
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ACTION, tried at March Term, 1896, of DURHAM, before Coble, J., 
and a jury. The purpose of the action was to obtain instructions of the 
Court as to the application of the devise made in item 2 of the last 
will and testament of plaintiff's testator. The sixth paragraph of the 
petition was as follows: 

"6. That the second item of their testator's will is as follows: 'I g i ~ e  
and devise to my beloved wife, Viney Ellis, all of my property, 
both personal and real, of every description, to hare and to hold (234) 
the same during her natural life, at  her death to the use of the 
Methodist Episcopal Church; if not built before my death to be built 
out of my estate, one-fourth of a mile east of my homestead, a t  some con- 
venient place'; that Viney Ellis, wife of said testator, is dead, and no 
Methodist Episcopal Church mas built, either by the testator or any 
other person or persons, near the testator's homestead during his life- 
time, nor is there any congregation of any such Methodist Episcopal 
Church organized or formed, nor are there any trustees capable of 
holding property of any such Methodist Episcopal Church, and plain- 
tiffs are not advised upon whom to make service of process in order to 
have before the Court such Xethodist Episcopal Church, that the con- 
struction and validity of such devise may be determined; that there is and 
has been for many years, long prior to the date, 20 June, 1887, (on 
which said testator made his will as aforesaid), a Methodist Episcopal 
Church, duly organized, with a congregation and regular services, in 
about three miles of testator's homestead, which church was well known 
to the testator at  the time he executed the will aforesaid, and plaintiffs 
are unable to determine from the will of their testator whether this be 
the church to which he referred or not, or whether the devise is valid and 
plaintiffs, as executors, are empowered to build a church as directed 
in the will." 

After the jury were sworn and empaneled and the pleadings (239) 
read the Methodist Episcopal Church, South, tendered issues, 
and offered to introduce evidence tending to sustain the same. 

(1) I s  the name "Methodist Episcopal Church" a common or short 
name for "Methodist Episcopal Church, South," and by such name 
known ? 

(2)  Did the testator, by the words in his will, "Methodist Episcopal 
Church," intend the "Methodist Episcopal Church, South?" 

( 3 )  I s  the corporate name of the "Methodist Episcopal Church" the 
"Trustees of the Methodist Episcopal Church"? 

The Court declined to submit any of the issues tendered, and the 
Methodist Episcopal Church, South, excepted. 
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At the hearing it was admitted that one organization in this State 
was the Methodist Episcopal Church, and the other in this State the 
Methodist Episcopal Church, South. But it was not admitted that the 
Methodist Episcopal Church was the corporate name. I t  was further 
admittea that there was no organized congregation of the Methodist 
Episcopal Church in this, Durham County, but it was admitted that there 
were organized congregations of Christians in North Carolina known as 
the Methodist Episcopal Church. 

The Court construed the will and rendered judgment as follows: 
"It is considered, adjudged and decreed by the Court as 

(240) follows : 
"(1) That the said will of the said William Ellis, deceased, 

appearing from the pleadings to be his last will and testament, it is 
adjudged by the Court that the same is valid, and every part thereof is 
valid as hereinafter construed. 

"(2) That the devise in the second item thereof is a good and valid 
devise to the 'Methodist Episcopal Church,' and the proper legal construc- 
tion of said devise is to the 'Methodist Episcopal Church,' sometimes 
called 'The Northern Methodist Church,' subject, as therein expressed, 
to the life estate in Viney Ellis, the testator's wife, in the testator's 
property therein devised and bequeathed. 

"(3 )  That the true intent of the testator was, as therein expressed, 
that unless such 'Methodist Episcopal Church should be built before his 
death, the same should be built out of his estate, one-fourth of a mile 
east of his homestead, at some convenient place.' 

"(4) I t  being admitted that Viney Ellis, the life tenant, is dead, and 
it further being admitted that no such church as the testator contemplated 
has been built, and that in order to carry out this provision of the 
testator's will a sale of the testator's property, consisting of landed estate, 
is necessary in order to convert the same into money for the purpose 

of the erection of said church. 
(241) "It is therefore considered and adjudged by the Court, and 

ordered and directed, that the executors select, reserve and set 
apart on the lands of the testator a suitable church site whereon to 
erect such church building, as near as may be 'one-fourth of a mile 
east of the testator's homestead,' (not less than half an acre,) and 
thereafter sell the balance of the estate, real and personal, belonging 
to the testator, and after the payment out of the proceeds of such sale of 
all the cost and expenses of such sale, and all unpaid debts of the testa- 
tor, and the cost of this action, and the costs and expenses of their 
administration as provided by law, they shall apply and appropriate 
balance or surplus of the testator's estate to the use a i d  benefit of the 
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aforesaid 'Methodist Episcopal Church' for the purpose aforesaid of 
building the church aforesaid. I f  the trustees or other duly constituted 
church authorities of said 'Methodist Episcopal Church' shall desire to 
have the aforesaid surplus moneys turned over to them for the purpose 

' 

aforesaid, then, upon their entering into bond with good and sufficient 
surety to be approved by the clerk of this court, conditioned for the 
faithful application of said funds, then and thereupon the said executors 
of William Ellis are hereby authorized and directed to turn over to 
said trustees or other constituted church authorities of said 'Methodist 
Episcopal Church,' the aforesaid surplus moneys, taking their receipt 
therefor, and the same shall be a full and final discharge to said exec- 
utors from all further liability or responsibility thereby." 

A11 the parties except the Methodist Episcopal Church appealed. 

Jas. 8. Manning for appellants. 
Guthrie & Guthrie for appellee. 

CLARK, J. The deaise was to the use of the "Methodist Episcopal 
Church." The administrator filed his petition asking to what 
Methodist Episcopal Church the derise should be applied, and (242) 
both organizations by which those words were used in their title 
were made parties and answered, and the heirs at  law answered, claim- 
ing the devise to be void. 

On the trial one of the defendant church organizations admitted that 
its strictly legal name was "Methodist Episcopal Church, South,'' the 
suffix "South" being added to the descriptive words in the will, but offered 
to prove that the legal name of the other organization was "Trustees of 
The Xethodist Episcopal Church," with the prefix "Trustees of" added 
to the descriptive words in the will, and tendered an issue to that effect. 
The Court accepted the admission as to itself by the Southern Methodist 
Church, but refused to allow i t  to prove that the Northern Methodist 
Church was also differentiated from the words of the will by a prefix. 
This mas error. 

Again the M. E. Church, South, admitted that the Northern com- 
petitor was commonly known as "The Methodist Episcopal Church," 
without the prefix, but it offered to prove, and tendered an issue, that 
itself was also commonly known as "The Methodist Episcopal Church," 
without the suffix. Again the judge accepted the admission of the 
Southern Church against itself, but refused to permit i t  to prove that it 
was commonly known as "The Methodist Episcopal Church" as well as 
the Northern Church. This surely was error. I t  is true the admission, 
cut in two, was that the competitor was the "Methodist Episcopal 
Church," but that said admission fairly meant only that it was commonly 
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known as such, and not that such was its legal name, is ~ h o w n  by the 
statement in the same breath that such was not its corporate name, 
and the offer to prove, and tender of an issue, that the legal name had 

a prefix. Besides, even if the name of the Sorthern church had 
(243) come technically within the very words of the devise, if the 

other church, not technically but in common speech, vas  known 
by the very same words and abounded in that section, whereas the 
Northern church was entirely unknown there, this would leave the 
intention of the testator to a jury, since the real object is to ascertain 
his intention. 

When evidence is improperly rejected it must be taken for the purpose 
of the argument that if admitted it would have proved what the party 
offering claimed it would prove. Therefore, we must take it that, if 
admitted, i t  would have proved: 

(1st) That the legal name of neither organization came within the 
very words of the will, one being "Trustees of the Methodist Episcopal 
Church," and the other "Methodist Episcopal Church, South.'' 

(2d) That both organizations were commonly known as "The Meth- 
odist Episcopal Church." 

Upon the pleadings the defendant, the Southern church and the heirs 
at  law, had the right to prove that state of facts if they could. Then the 
other issue offered would also have been competent as to which church 
the testator intended to devise by the use of words applying, in strict 
letter, to neither church, but in common parlance to both. On this issue 
the admission that one church had numerous members and church 
buildings in the testator's county, and that the other had no members 
in that county, and similar evidence for and against, would have been 
competent to show the testator's intention, and if this were not shown to 
the satisfaction of the jury the devise would lapse for the benefit of 
the heirs at  law. I n  refusing to submit the issues and evidence offered 
there was 

ERROR. 

FAIRCLOTH, C. J., dissenting. I can not concur with the majority of 
the Court. On 20 June, 1887, William Ellis executed his last 

(244) will and testament, and the second item reads as follows : "I give 
and devise to my beloved wife, Viney Ellis, all of my property, 

both personal and real, of every description, to have and to hold the 
same during her natural life; at her death, to the use of the Nethodist 
Episcopal Church; if not built before my death, to be built out of my 
estate, one-fourth of a mile east of my homestead, at  some conrenient 
place." The testator died in 1894. 
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This action is brought by the executors against the heirs at  law of the 
testator (Viney Ellis being dead), for a construction of said devise, and 
the "Methodist Episcopal Church," and the '(Methodist Episcopal 
Church, South" are made parties defendant, each party filing an 
answer, the heirs alleging that the bequest is void for uncertainty. The 
last named party tendered the following issues at  the trial, and offered 
to introduce evidence tending to sustain the same: 
1. I s  the name "Methodist Episcopal Church" a common or short 

name for "Methodist Episcopal Church, South," and by such name 
known ? 

2. Did the testator, by the words in his will, "Methodist Episcopal 
Church," intend the '(Methodist Episcopal Church, South?" 

3. I s  the corporate name of the "Methodist Episcopal Church" the 
Trustees of the Methodist Episcopal Church?" 

The Court declined to submit any of the issues tendered, and the 
Methodist Episcopal Church, South, excepted. 

The statement of the case on appeal by the Oourt says: "At the hear- 
ing it was admitted that one organization in this State was the Method- 
ist Episcopal Church, and the other in this State was the Method- 
ist Episcopal Church, South. But it was not admitted that the (245) 
Methodist Episcopal Church mas the corporate name. I t  was fur- 
ther admitted that there was no organized congregation of the Methodist 
Episcopal Church in this (Durham) County, but it was admitted that 
there were organized congregations of Christians in North Carolina 
known as the "Methodist Episcopal Church." 

The Court rendered judgment in favor of the Methodist Episcopal 
Church, and ordered the executor to apply the surplus for its benefit 
according to the will, and the other defendants appealed. 

The Code, section 3667, provides that the Synod, Conference, Conven- 
tion, Religious Societies and Congregations within the State may at 
any time appoint trustees for such church, denomination, religious 
society or congregation, to receive and hold property, real and personal, 
for their use; and section 3665 declares that all lands and tenements that 
have been or may be given to such religious bodies within the State for 
their use shall remain to their use, and the estate shall vest in their 
trustees respectively; "and in case there shall be no trustees, then in  the 
said churches, denominations, societies and congregations respectively, 
according to such intent." 

We see nothing to support the contention of the heirs. The f i l e  
undoubtedly is, in regard to testamentary dispositions of property, that 
uncertainty as to the subject or object of a devise will be fatal to its 
validity. A case in the early decisions was a gift to the Bishop '(to be 
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disposed of to such objects of benevolence and liberality as he shall most 
approve of," and was held void because of uncertainty, whereby its exe- 
cution could not be enforced. A more recent case (1886) was that of 

the will of the late Samuel J. Tilden of New York. H e  gave his 
(246) residuary estate to his executors, as trustees, and their successors, 

to hold and apply it "to such charitable educational purposes" 
as in their judgment would render i t  ('most widely and substantially 
beneficial to mankind7'; held void for uncertainty, and because the will 
of the trustees was substituted for that of the testator. T i l d e n  v. Green, 
130 N. Y., 29. See like cases, Bridges  v. Pleasants,  39 N.  C., 26; 
Johnson  v. Johraon,  36 Am. St., 104. 

The reason why these testamentary dispositions are held roid is, that 
there can be no one who can demand the benefit of the trust on the 
ground that he is one of a class for whose benefit it was intended by the 
testator,  and because there is no one upon whom the Court can lay its 
hand and compel performance. 

The heirs in this case can not claim the property because the subject 
(the property) is certain on the face of the will and the object (the 
legatee) is either certain or can be made so under the maxim, "ut r e s  
w a g i s  valeat quarn pereat." The suggestion that the bequest to the 
Methodist Episcopal Church is not made in its corporate name can not 
prevail. Under The Code, supra,  the church or sect, etc., now has capac- 
ity in religious congregations of particular denominations in the aggre- 
gate to take property for the religious uses of the congregation or church, 
known as a denomination, thus enabling each church to fulfill its 
functions of benevolence and instruction of its members and others. 
Bridges  v. Pleasants,  supra. 

The position of the appellant, the Methodist Episcopal Church, South, 
assumes that there is ambiguity on the face of the will. We can not 
concur in that construction. There is no serious contention that there 
is a patent ambiguity in this case, as we have already said. A patent 

ambiguity is one of construction upon the face of the instrument 
(247) alone, without any help from outside evidelnce, and arisels from 

such defect on its face, using language so vague that no subject is 
indicated, and the Court can not give a meaning without making a will, 
'(which i t  has no right to do." 

A latent ambiguity arises where there is no defect in  the description 
of the person or thing on the face of the instrument, but it becomes neces- 
sary to i d e n t i f y  the person or thing and fit it (the person or thing) to 
the description in the instrument, and in all such cases evidence dehors 
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becomes admissible and necessary, for the reason that the will or other 
instrument may describe but it can not identify. Suppose a devise to 
John Smith; there is no ambiguity in that-no room for construction; 
but where one appears claiming to be John Smith, he must be identified 
by evidence dehors either by admission or the testimony of witnesses. 
McDaniel v. King,  90 N.  C., 591; Taylor v. Mavis, ibid., 619. All 
respectable authorities agree that evidence can not be heard to explain, 
add to, take from, modify or contradict a will, when its te'rms plainly 
indicate the persons or things mentioned in it. Although i t  is admitted, 
by all the defendants, that there is an organization in this State known 
as the Methodist Episcopal Church, and another known as the Methodist 
Episcopal Church, South, the latter, answering by that name, avers that 
i t  is sometimes called the Methodist Episcopal Church, and offers to 
fit itself to the description in the will by showing its averments by outside 
evidence. The answer to that proposition is that there is no uncertain 
language on the face of the will, either as to the subject or object of the 
bequest, and the other church organization, admitted to exist in North 
Carolina, in terms, fits the language of the will without any extrinsic 
evidence. To admit such evidence would open the way to the danger of 
allowing such proofs to establish a will, in  the face of the unambiguous 
language of the will itself, as was attempted to be done in Ti lden 
v. Green, supra. This subject is fully discussed and the whole (248) 
grbund covered in the able opinion of the Court, in Deaf and 
Dumb Imt. 11. Xorwood, 45 N. C., 65. Extrinsic evidence is admitted, 
not for the purpose of importing into the instrument an intention not 
expressed in it, but simply for the purpose of elucidating the meaning of 
the words employed; and the line which separates what is in the instru- 
ment from direct evidence of intention, independent of the instrument, 
must be kept steadily in view. The Court must declare what is the 
meaning of that which is written, not of what was intended to be written, 
and thereby avoid letting the case fall on the wrong side of the line, 
as was done in Taylor v. Bible Society, 42 N. C., 201. The question 
therefore is one of construction and not of identification. I think the 
judgment should be afficrmed. 

FURCHES, J. 1 concur in the dissenting opinion. 

Cited: Kei th  v. Scales, 124 N. C., 508, 9; McLeod e. Jones, 159 
N. C., 76; Gold v. Cozart, 173 N. C., 614. 



I N  T H E  SUPREME COURT. [I19 

SMITH v. B~:II.DIXG AND LOAN ASSN. 

(249 ) 
R. T. SMITH AND WIFE v. OLD DOMINION BUILDING AND LOAN 

ASSOCIATION. 

Action to Recover for Usurious Inierest Paid-Pleading-Usurious 
~nteres t -~ou&ercla im in Excess of Debt #ued for-Costs. 

1. I n  a n  action under section 3836 of The Code to recover twice the amount 
of interest paid, the complaint alleged that defendant, in the inception 
of the contract, "received, reserved, and charged the plaintiff $300 a s  
usury," and that "in addition to said charges of usury the defendant like- 
wise charged, reserved, and re'ceived other usurious amounts over and 
above the legal rate of interest, to wit" (specifying the amounts, dates, 
etc.),  and that said sums were charged against plaintiff and knowingly 
taken, received, and collected by defendant in  violation of The Code, 
section 3836: Held,  that  the complaint contained a sufficient allegation 
of payment of the sums by plaintiff to defendant, and upon a finding of 
such allegations to be true the court below rightly gave judgment for 
double the amount of interest paid within two years prior to beginning 
of the action. 

2. Where usurious interest is charged all interelst is forfeited, and, the legal 
effect of the contract being simply a loan without interest, all payments, 
however made, must be credited on the principal, and in addition the 
borrower is entitled to recover, or have credited on the debt, double the 
amount of payments made as interest within two years prior to action 
brought. 

3. Where, in  an action under section 3836 to recover double the  amount of 
interest paid, judgment is rendered for the defendant on the debt due to 
him set up as a counterclaim and in excess of the plaintiff's claim, such 
judgment carries the costs against the plaintiff, but where the judgment 
appealed from is partly affirmed and partly reversed, in the exercise of 
the discretion allowed by section 527 (2 )  of The Code, the costs of this 
Court will be divided, so that each party shall pay his own costs. 

ACTION, begun 21 June, 1895, and tried before Starbuck, J., at No- 
vember Term, 1895, of GRANVILLE. The purpose of the action 

(250) was to recover from the defendanlt twice the amount of interest 
paid, as provided in  section 3836 of The Code, the plaintiff 

alleging usury. The defendant denied each material allegation of the 
complaint, and also set up the bar of the Statute of Limitations to 
plaintiffs' action as contained in said section of The Code. The de- 
fendant also asserted a counterclaim against plaintiffs, alleging that 
the latter were indebted to i t  in the sum of $1,798.88 on account of 
money theretofore loaned by it to plaintiffs. To this the plaintiffs re- 
plied that said counterclaim was founded on an usurious agreement, 
whereby plaintiffs agreed to pay tD defendant interest upon its said 
loan in  excess of the legal rate. 
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A jury trial was waived, and his Honor found the following facts: 
('That plaintiff applied to defendant for loan of $2,500 23 June, 

1892, and to secure said loan, agreed to be advanced him (the plaintiff), 
on 2 July, 1892, executed his bond to defendant in the sum of $5,000 
secured by deed of trust of same date, executed by himself and wife to 
defendant. That of the money, $2,500, which defendant agreed to ad- 
rance plaintiff, only the sum of $2,305 was actually received by plaintiff 
on 20 July, 1892. The balance of $2,500 was reserved by company and 
applied as follows: $50 for membership fee for 50 shares of stock 
which plaintiff was required to subscribe for as condition upon which 
to obtain his loan; $127.50 in payment of three monthly installments 
in  advance (mentioned in bond, marked Exhibit X), $2.50 exchange on 
check, and $15 for other charges and expenses. That plaintiff, begin- 
ning with November, 1892, made regular payments of $42.50 to 
the defendant each month till some time during 1893, when he (251) 
fell behind two months in  his payments, and continued paying 
on the regular payments, remaining two months behind, until 3 August, 
1894, when he made his last payment, having made in all 20 payments 
of $42.50 each. That of these payments 13 were made within two years 
prior to the beginning of this action-action having begun 21 June, 
1895. That within said two years the plaintiffs also paid to defendant 
the sum of $20, charged against him as fines on. delinquent payments, 
and $5 of fines previous to 21 June, 1893. That of each monthly pay- 
ment $12.50 was applied by defendant as interest, and this was done 
to the knowledge of the plaintiff. That on 5 May, 1894, the defendant 
had so applied payments made by plaintiff as to show that plaintiff was 
indebted to defendant in the sum of $1,798.85, as of that date accord- 
ing to and in  consequence of such application of payments. That the 
total amount of interest paid within two years prior to the beginning of 
the action was $162.50. That said interest was infected with usury. 
That the total of all sums paid by the plaintiff was $875, including 
fines. That the plaintiff and his wife, Mollie T. Smith, executed the said 
bond, and to secure the same executed the said deed of trust on land 
which was the separate estate of Mrs. Smith. That the money bor- 
rowed, for which said bond was given and to secure which said mortgage 
was executed, was borrowed and used by the plaintiff, R. T. Smith, and 
not for the benefit of Mollie T. Smith or her estate. 

"That in Nay, 1895, R. T. Smith went to the office of B. S. Royster, 
who was the local secretary and treasurer of the defendant, and who 
was one of the trustees in the said deed of trust, and there offered to 
pay the said Royster the sum of $1,600, which the said Smith claimeld 
was all that was due, Smith stating to Royster that the money 
mas in  the bank and he was ready to pay it. Royster declined '(252) 
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to receive it, stating that he had no ahthority. That Smith did not have 
the money on his person at  the time, but had i t  at  his command in 
the bank, which was in the same building. That a t  that time there 
was due the sum of not less than $1,700." 

Upon the foregoing facts and exhibits, his Honor concluded: 
"I. That the transaction of Xay, 1895, between the plaintiff Smith 

and B. S. Royster, did not amount to a tender. 
"11. That the plaintiffs are entitled to recover of the defendant the 

sum of $325, beling double the amount of interest paid within the two 
years prior to the beginning of the action. 

"111. That the defendant has forfeited all interest upon the amount. 
('IV. That the defendant is entitled to judgment against the plaintiff, 

R. T. Smith, for the sum of $1,105, being the amount actually received 
by the plaintiff, viz, $2,305, after deducting the total of all payments 
made, viz., $875, and the sum of $325, the last sum being the double 
of the interest paid within the two years prior to the beginning of the 
action. 

"V. That the defendant is entitled to have foreclosure of the land con- 
reyed by the deed of trust." 

His Honor therefore adjudged : "That the defendant, Old Dominion 
Building and Loan Association, recover of the plaintiff, R. T. Smith, 
the sum of $1,105 and interest at the rate of six per cent per annum from 
this term. 

"That the plaintiffs recover the costs of the action up to and includ- 
ing this term. I t  is decreed that A. J. Felild be and he is hereby 

appointed conimissioner to sell the land described in the deed of 
(253) trust, which is made a part of the findings of fact in this cause. 

That the plaintiffs are allowed until 20 May, 1896, to satisfy the 
defendant's judgment. That if the judgment is not satisfied within 
that time the said commissioner shall advertise the said land according 
to law for 30 days, and sell the same at public auction at the courthouse 
door in Oxford to the highest bidder for cash, and shall make report 
to the ensuing term of this Court." 

From the above judgment both the plaintiff and defendant appealed. 
The defendant's exceptions to his Honor's conclusions of law and to 

the judgment thereon were as follomrs : 
"1st. That his Honor's conclusion that plaintiffs are entitled to re- 

cooer of defendant $325, being double the amount of interest paid within 
the two years prior to the beginning of the action is  erroneous in law. 

('2d. That his Honor's conclusion that the defendant has forfeited all 
interest upon the debt is error in law. 

"3d. That the defendant is entitled to judgment against the plaintiff, 
R. T. Smith, for the sun1 of $1,105, being the amount actually received 
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by the plaintiffs (viz., $2,305), after deducting the total of all payments 
made (viz., $875) ,  and the sum of $325-the last sum being the double 
of the interest paid within the two years prior to the beginning of this 
action-is error in  law. 

"4th. That the defendant is entitled to judgment against the plain- 
tiff, R. T. Smith, for the sum of $1,105 only is error in law. 

"5th. That the plaintiffs recover the costs of the action is error in law. 
"6th. That the order or judgment appointing A. J. Feild, Esq., a com- 

missioner to sell the land conveyed in  a deed in trust, there being trus- 
tees named in said deed for that purpose, is error in law." 

Winston., Fuller & Biggs for plaintiffs. 
Edwards & Royster for defendant. 

CLARK, J. The Code, see. 3836, provides: "The taking, receiving, re- 
serving or charging a greater rate of interest than is allowed by the 
preceding section (3835) when knowingly done shall be deemed a for- 
feiture of the entire interest which the note or other evidence of debt 
carries with it, or which has been agreed to be paid thereon; and in 
case a grelater interest has been paid, the person by whom it has been 
paid, or his legal representative, may recover back, in an action of debt, 
twice the amount of interest paid: Provided such action shall be 
commenced within two years from the time the usurious transaction 
occurred." 

The second paragraph of the complaint charges that the defendant 
Association, in the inception of the contract, received, reserved and 
charged the plaintiff three hundred dollars as usury, and the third 
paragraph alleges "that i n  addition to said charges of usury delfendant 
Association likewise charged, reserved and received other usurious 
amounts over and above the legal rate of interest, to wit: (specifying 
the amounts, dates, etc.). The defendant's contention that this is not 
a sufficient allegation of the payment of any sum to the defendant by 
the plaintiffs is a refinement which certainly receives no countenance 
from the present system of pleading. The Code, sec. 260. Besides, par. 
4 of the complaint expressly alleges that said sums were charged against 
plaintiff, and knowingly taken, received and collected by defendant in  
1-iolation of The Code, section 3836. The defendant well understood 
and intelligently contested the issues really presented by the pleadings. 
The court correctly held that the plaintiff could recover back 
double the amount of the, interest which the proof showed had (255) 
been paid within two years prior to the beginning of the action. 

The second exception is also without merit. The court properly held, 
in the very words of the statute, that the defendant had forfeited all 
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interest upon the debt. I n  legal effect '(the contract is  simply a loan 
of money bearing no interest," and all payments are to be credited on 
the principal (Moore v. Beaman, 112 N. C., 558; Ward v. Sugg, 113 
N .  C., 489 ; Fowler v. Trust Co., 141 U.  S., 384, 406)) and i n  addition if 
the lender accepted such payments of usurious interest the borrower is 
given a right of action to recover back double the amounts thus ex- 
torted within the two years bedore action brought. Roberts v. Insur- 
ance Co., 118 N.  C., 429. The statute makes the charging or contract- 
ing for usury a forfeiture of all interest, and in addition its actual 
acceptance is visited with the penalty of recovering back twice the 
amount paid. The words of The Code, section 3836, are recited and 
thus construed in the Usury Act of 1895, ch. 69. I f  the penalties thus 
inflicted seen1 severe it is because the law-making power deemed it 
necessary to repress the devices of the avaricious by making it altogether 
unprofitable to evade the law fixing limitations for the usance of money. 
Meroney v. B .  and L. Asso., 116 N. C., 882, 922. Our penalties for 
usury are identical with those prescribed in the National Bank Act, 
U. S. Rev. St., sec. 5198. I t  may well be doubted if anything less 
severe would be effective. At common lam the taking of any interest 
was an indictable offense (11 A. & E. Enc., 379) ; hence, interest is now 
purely statutory, being chargeable in such cases and to such estent only 
as is expressly allowed by statute. The penalties for usury were for- 
merly much severer in this State, and are still so in some other jurisdic- 

tions, notably in New York, where in certain cases the charging 
(256) of interest above six per cent has been recently made indictable. 

The entire subject of the rate of interest and penalties for usury 
rests in legislative discretion, and the courts have no power other than 
to interpret and execute the legislative will. The 3d and 4th excep- 
tions do not show error as against the defendant, and the same excep- 
tions being made by the plaintiffs are treated in their appeal. 

The 5th exception is well taken. The defendant's counterclaim, be- 
ing in excess of plaintiff's claim, the former recovered judgment, and 
this carries the costs. Garrett v .  Love, 89 N.  C., 205; Hurst v. Everett, 
91 N.  C., 399. I f  the plaintiff had wished to avoid liability for costs 
he should have tendered the amount legally due the defendant. The 
Code, 573 ; Pollock v ,  Warwick, 104 N.  C., 638; Murray v. Windley,  29 
N. C., 201. Under the present Usury Act (1895) the usurious lender, 
whether plaintiff or defendant, recovers no costs; but in its terms that 
act does not apply to loans made prior to its passage. The 6th excep- 
tion was abandoned. 

The costs of this court on the defendant's appeal mill be divided, each 
party paying his own costs. The Code, 527 (2).  

JUDGMENT MODIFIED. 
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Cited: Churchhitl v. Turnage, 122 N. C., 433; Faison v. Grady,  
126 N .  C., 830; Cheek v. B. and L .  Asso., ib., 245; S. c., 127 N.  C., 123; 
Blalock v. Clark, 137 K. C., 144; Coward v. Comrs., ib., 301; Taylor v. 
Parker, ib., 419; Ervin v. Bank, 161 N.  C., 49; Owens v. Wright, ib., 
133, 142; Corey v. Hooker, 171 N. C., 233. 

R. T. SMITH AXD WIFE Y. OLD DOMINION BUILDING AND LOAN 
ASSOCIATION. 

Action to Recover for Usurious Interest Paid-Usurious Interest-Fines 
-Penalties - Feme Covert - Principal and Surety - Wife's Land 
Mortgaged for Husband's Debt Treated as Surety-Tender-Refusal 
-Refusal of Principal's Tender of Debt Releases Surety-Counter- 
cZailniPleading-Statute of Limitations-Reformation of Judgment. 

1. A penalty or fine for nonpayment of interest is usurious interest. 

2. Where a wife mortgages her property to secure her husband's debt, the 
relation she sustains to the transaction, in reference to such property, is 
that of surety, and hence, as  to any act of the creditor, as  by extension 
of time, etc., her property will be released like any other surety. 

3. Where a debtor said to the agent of his creditor that he had money in bank, 
i n  the same building where they met, sufficient to pay the debt (and such 
statement was t rue) ,  and that he was ready and willing to pay the debt, 
but did not actually produce and offer the money, because the agent 
refused to receive it, on the ground that he had no authority to accept the 
sum tendered, claiming i t  to be less than the creditor's debt: Held, that  
such offer was a tender, and the actual production of the money was 
rendered unnecessary by the agent's positive and unconditional refusal 
to accept it. 

4. Where a principal debtor, after the debt is due, tenders the amount due to 
the creditor, who refuses to accept it, the surety is  discharged, and such 
tender need not be kept open or paid into court. (Parker zr. Beasley, 116 
N. C., 1, distinguished). Hence, 

5. Where a debtor, whose debt was secured by a mortgage upon his wife's 
land, tendered the amount due to the agent of the creditor, who refused 
to accept i t  on the ground that he had no authority to accept the amount 
tendered, it  being less than the creditor claimed to be due: Held, that the 
wife's land was thereby released from liability under the mortgage. 

6. In  a n  action, under section 3836 of The Code, to recover double the amount 
of interest paid, the defendant may set up a counterclaim. for the debt 
on which the usury was paid, since it  arises "out of the contract or trans- 
action set forth in  the complaint as the foundation of the plaintiff's claim 
or is connected with the subject of the action." 
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7. In an action governed by section 3836 of The Code, to recover twice the 
amount of interest paid, the plaintiff is debarred from basing his claim 
on payments made more than two years before suit brought; otherwise, 
in an action governed by chapter 69, Acts of 1895, in which the plaintiff 
is not barred until two years after payment in full of the indebtedness. 

8. The findings of fact by the trial judge by consent being equivalent to a 
special verdict, this Court will correct an error in the judgment thereon 
by directing it to be reformed. 

(258) ACTION, tried before Starbuck, J., at November Term, 1895, 
of GEANVILLE. The purpose of the action, the facts found by 

his Honor (by consent a jury trial being waived), conclusions of law 
thereon and the judgment fully appear in the report of the defend- 
ant's appeal in the same case (ante). 

The plaintiff excepted to his Honor's conclusions of law upon the 
facts found by him, and to his judgment thereon, as follows, to wit: 

"1. For that he finds as a fact that plaintiff paid defendant $20 by 
way of fines within two years, but does not allow a double recovery 
therefor. 

"2. For that the conclusion of law that plaintiff is indebted to de- 
fendant in  the sum of $1,105 is erroneous. 

"3. For that his Honor found that there was no tender whereas the 
facts found by his Honor show the contrary." 

The plaintiff also contended : (1) That the defendant is 11ot entitled 
to set up by way of counterclaim the matters set forth in  his answer 
as such; (2)  That in an action to recover a penalty given by the statute 
no counterclaim is allowable, as such action is given by law to correct 

or punish the party who violates the Statutes of Usury; (8) 
(259) That the cause of action upon which this suit is brought is not 

barred by the two years Statute of Limitations, nor will it be 
until two years after the payment in full of the indebtedness set out in 
the answer and counterclaims of the defendant. 

Winston, Fuller ci2 Biggs for plai&fs (appellants). 
Edwards & Royster for defendant. 

CLARK, J. The first and second exceptions of the plaintiff are sus- 
tained. The ruling complained of was doubtless a mere inadvertence of 
the court. The $20 collected as "fines" was simply usurious interest. 
"A penalty or fine for nonpayment of money is interest.'' Meroney v. 
B. and L. Assn., 116 N. C., 882 (on page 922) ; Mills v. B. and L. Assn., 
75 N. C., 292 ; Rowlalzd v. B. and L. Assn., 116 N. C., 877. 

THIRD EXCEPTION: When the wife mortgages her separate property 
to secure a debt of the husband, the relation she sustains to the transac- 
tion, in  reference to said property, is that of surety. Hinton v. Green- 
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leaf, 113 N. C., 6 ;  Purvis v. Carstarphen, 13 N. C., 575; Walker v. 
Jl'ebane, 90 N.  C., 259 ; Gore v. Townsend, 105 N. C., 228. I n  Hedrick 
v. Byerly, post, 420, i t  is pointed out that in such case as to the Statute 
of Limitations, that being by operation of law, the mortgage would 
only become barred by the same lapse of time as any other, though as 
between her and her husband, and in reference to claims against her 
husband's estate, she was a surety, and hence as to any act of the credi- 
tor, as by extension of time, etc., she mould be released like any other 
surety. Here (upon the facts found by the court by consent of parties) 
there was a tender by the obligor of more than the sum due. The find- 
ing that, at  the time the $1,600 mas tendered, there was a balance 
of $1,700 due, upon all the facts found, is an erroneous conch- (260) 
sion of law from such facts; for by those findings the plaintiff 
had received $2,305 from defendant and had made payments aggregat- 
ing $875, leaving a balance due on the bond, a t  that time, of $1,430. 
The tender was therefore sufficient in  amount, and being made to the 
local secretary and treasurer of the defendant mas made to the proper 
person. 17 A. & E.  Enc., 132. I t  is found as a fact that the plaintiff 
stated to said officer that he then had the money in the bank in the 
same building, and that this was true, and that the plaintiff was ready 
to pay the sum tendered ($1,600) but said treasurer declined to receive 
it. The production of the money was thereby rendered unnecessary. 
25 A. & E. Enc., 904; Holmes 2;. Holmes, 12 Barb., 137; U. X. Bank v. 
Ga., 10 Wheat., 347; Bradford v. Foster, 87 Tenn., 11 ; Koon v. Snod- 
grass, 18 W. Va., 320; Hading v. Davies, 2 Car. & P., 77. Evidence of 
the, waiver of a tender is competent and sufficient to support an allega- 
tion of tender. Holmes v. Holmes, 5 Seldea, 525; 2 Greenleaf Ev., (14 
Ed.), secs. 601, 603. This was not a bare offer to pay, which amounts 
to nothing, but i t  was a tender by a man ready and able to perform, u7ho 
did not produce the money when i t  was at  hand because of the creditor's 
positive and unconditional refusal. When the principal, after the debt 
is due, tenders the amount due to the creditor, who refuses to receive it, 
the surety is discharged. 2 Brandt Surety, par. 339, and numerous 
cases there cited; and such tender need not be kept open nor the money 
paid into court. White v. Life Assn., 83 Ma., 419, and cases cited 
therein; Mitchell v. Roberts, 17 Fed., 776; citing a number of authori- 
ties. This case differs from Pa~ker  v. Beasley, 116 N. C., 1. There 
the point was as to the effect of a tender upon a mortgage of the 
principal debtor; and the rights of a surety, upon the refusal by (261) 
the creditor of a tender by the principal debtor of the sum due, 
did not arise. I n  such cases the surety is held discharged, because1 that 
single act is an extension of time to the principal, and i t  is not neces- 
sary to pay the money into court, which would stop the running of 
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interest as to the principal. Here the tender had no effect whatever 
as to the principal debtor, for the debt being usurious bore no interelst; 
but its refusal, according to the authorities, discharged the liability of 
the wife's property conveyed as security for the husband's debt. When 
the creditor had the sum due tendered him and declined it, he could no 
longer look to the surety. 

The plaintiff's contention that the defendant can not to his action 
set u p  a counterclaim for the debt on which the usury was paid is un- 
founded. The plaintiff's own claim is "in the nature of an action of 
debt" (Code, see. 3836), and hence any cause of action "arising on 
contract and existing at  the commelncement of the action" was com- 
petent as a counterclaim. Code, see. 244 (2).  But whether the plain- 
tiff's action was in tort or contract, the counterclaim is allowable, because 
it arises "out of the contract or transaction set forth in the complaint 
as the foundation of the plaintiff's claim, or is connected with the 
subject of the action." Code, sec. 244 ( I )  ; Branch v .  Chappel, ante, 81. 

Also unfounded is the plaintiff's contention that the plaintiff is not 
barred till two years after payment in full of the indebtedness on which 
the usury was paid. This is true under the present Usury Act, (chap. 
69, Laws 1895)) but that statute does not apply to this case, which is 
governed by The Code, sec. 3836. Roberts v. Ins. Co., 118 N .  C., 429. 

The judgment must be reformed in the court below by deduct- 
(262) ing from the amount of defelndant7s recovery $40 (being double 

the usurious interest paid as "fines7') and by striking out the 
decree for foreclosure of the wife's land. The findings of fact by the 
judge by consent are equiaalent to a special verdict, and upon those facts, 
it appearing that there had been a legal tender refused by the creditor, 
the effect of which mas to discharge the surety, the court will direct the 
judgment below to be reformed. Alston v. Davis, 118 N. C., 202. The 
costs of the plaintiff's appeal will be taxed against the defendant. Code, 
sec. 527 (2). 

JUDGMENT MODIFIED. 

Cited: Sherrod c. Dixon, 120 N.  C., 67; Churchill v. Turnage, 122 
N .  C., 433; Bank v. Ireland, ib., 576; Meares v .  Butler, 123 N .  C., 208; 
Fleming v. Barden, 127 N. C., 215; Williams v. B. and L. Assn., 131 
N .  C., 269 ; Smith  v. Parker, ib., 471 ; Harrington v. Rawls, ib., 40; 
Blalock v. Clark, 133 N. C., 308; 8. c., 137 N. C., 144; Wilson v. Tele- 
phone Co., 139 N.  C., 396; Lee v. Manly, 154 N. C., 248; Medicine Co. 
v. Davenport, 163 N. C., 299; JIcAuley v. Sloan, 173 N. C., 82. 
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J. S. DURHAM v. JONES & POWELL. 

Action for Damages-Malicious Prosecution-Instructions- 
Embezzlement-Probable Cause. 

1. Under Code, section 1014,  the scope of the law relating to embezzlement 
was extended by bringing within its terms a n  agent, servant, or employee 
of any corporation, person, or partnership who should embezzle or fraud- 
ulently convert to his own use any money, goods, or other chattels which 
should come into his possession or under his care, and by providing that 
the offender shall be deemed guilty of a felony and punished as  in cases 
or larceny. 

2. I t  is not necessary that a warrant issued by a justice of the peace should 
describe the criminal offense with the legal accuracy required in a n  
indictment. 

3. Where, in  the trial of a n  action against partners for malicious prosecution, 
it  appeared that plaintiff had been arrested on the complaint of one of the 
partners, but discharged on preliminary examination, and that such com- 
plaint, which was made a part of the warrant, charged that the plaintiff 
did unlawfully, etc., and by false representations obtain ice from the firm 
with intent to defraud; and, further, contained allegations of facts which, 
if true, constituted embezzlement: Held, that  i t  was error in  the trial 
court to  restrict t h e  defendants to showing that  plaintiff was guilty of 
cheating by false pretenses, and to refuse to charge that, if the jury be- 
lieved the facts to be as  charged in the complaint on which the warrant 
was issued, and that  either of the defendants had knowledge of them 
when the complaint was made, then the defendants had probable cause for 
instituting the prosecution. 

ACTION, t r ied  before Coble, J., a n d  a jury, a t  M a r c h  Term, (263) 
1896, of DURHAN. T h e  purpose of t h e  action was to  recover 
damages f o r  malicious prosecution. T h e  defendants, merchants  i n  
Raleigh, N. C., h a d  procured t h e  arrest  of the  plaintiff i n  Raleigh, on 
25 October, 1895, o n  the  affidavit of J. A. Jones, one of the  defendants, 
which was  a s  follows : 

"J. A. Jones, being du ly  sworn, complains a n d  says t h a t  a t  and  i n  
said county, a n d  i n  Raleigh Township, o n  or  about  6 Ju ly ,  1895, J. S. 
D u r h a m  did unlawful ly a n d  willfully, knowingly a n d  designedly, b y  
means  of false representations, obtain ice f r o m  J. A. Jones  a n d  A. M. 
Powell, t r ad ing  a s  Jones  & Powell, with intent  to  cheat a n d  def raud  
Jones  & Powell  of t h e  said ice, saying t h a t  h e  would re ta in  a certain p a r t  
of t h e  proceeds of t h e  sale of said ice, a f te r  said Jones  & Powell  h a d  been 
pa id  i n  f u l l ;  whereas, h e  intended to convert the  whole of the  proceeds of 
sale of said ice t o  h i s  own use, o r  to  appropriate  the  ice itself, hav ing  
beforehand made  a n  arrangement  with one W. T. Saunders  to sh ip  said 
ice t o  h i s  ice house, a n d  to p a y  h i m  out  of the  proceeds of sale of 
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(264) said ice, or with the ice itself, an account said Durham owed said 
Saunders; that the ice was to be sold from the ice house of said 

Saunders, and the said Durham was to purchase from him so much as 
not to include the money owed said Saunders, and the said arrangement 
was carried into effect contrary to the form of the statute and against 
the peace and dignity of the State." 

The warrant was issued by and before J. C. Marcom, J. P., 
at  Raleligh, who, after the examination of witnesses, discharged the de- 
fendant in said warrant, who thereupon brought this action for damages. 

The following issues were submitted : 
"I. Did the defendants, or either of them, maliciously and without 

probable cause prosecute a criminal action against the plaintiff as 
alleged in the complaint ? 

"2.. What damages is the plaintiff entitled to recover?" 
There was testimony on the part of the defendants tending to estab- 

lish the truth of the averments in  the affidavit on which the warrant 
was issued. At  the close of the testimony the defendants (among other 
requests) asked for the special instruction referred to in the opinion of 
Associate Justice Avery, the refusal to give which was assigned as error, 
as well as the instruction given in lieu thereof. 

The charge of his Honor was as follows: 
"This is an action brought by the plaintiff against the defendants for 

the recovery of damages on account of an alleged malicious prosecution 
of the plaintiff by the defendants. 

"The jury are instructed that in  order for the plaintiff to maintain 
this action, the following facts must be shown by the plaintiff, by a pre- 
ponderance or a greater weight of the evidence: 

"1. That the prosecution complained of was terminated before 
(265) this action was commenced. 

"2. That the said prosecution was instituted without reason or 
probable cause, and 

"3. That i t  was instituted maliciously. 
"The plaintiff contends that the defendants in  this action instituted on 

19 October, 1895, a prosecution against him on the charge of false 
pretense; that he was arrested on said warrant on 25 October, 1895, 
and carried before J. C. Marcom, J. P., in the city of Raleigh, where 
upon a hearing before said justice he was adjudged to be not guilty as 
charged ; that he mas discharged by said justice ; that his trial was had 
on said 25 October, 1895; that he was held under arrest for several 
hours; that the said prosecution was dismissed and terminated; that no 
further prosecution was instituted on said charge against him;  and he 
further contends that there was no reason or probable cause for said 
prosecution, and that said prosecution was done through malice on the 
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part of defendants in this case. And that the charge brought against 
him in that prosecution of having committed the crime of false pre- 
tense was false; and the plaintiff contends that on account of the 
alleged malicious prosecution he is entitled to recover from the defend- 
ants damages to the amount of $10,000. 

"The defendants contend that there was probable cause or reasonable 
ground for the prosecution complained of, and they further contend 
that the prosecution was not done maliciously or through malice on 
their part against the plaintiff in this cause. 

"The court instructs the jury that the burden is on the plaintiff to 
show that the defelndants or one of them instituted a criminal charge 
as herein alleged; that he was arrested and prosecuted on said criminal 
charge, and that said prosecution was terminated by his acquittaI or 
discharge; and the Court instructs the jury that if they believe 
the evidence in this case bearing on these facts the plaintiff has (266) 
established the said facts. 

('The plaintiff alleges that he was prosecuted on a charge of false pre- 
tense, and the court deems i t  important that the jury should know what 
constitutes the crime of false pretense, in determining whether or not 
the said alleged prosecution was instituted without probable cause and 
maliciously. 

"To constitute the crime of false pretense1 there must be a false repre- 
sentation of a subsisting fact or of a past event, or a fact having a 
present existence, and not of something to happen in  the future, made 
for the purpose of obtaining goods o r  property from some one, and such 
false representation must be made with intent to deceive, must be cal- 
culated to deceive, and must deceive, and the goods and property must 
be obtained by means of such false representations to constitute the 
crime of false pretense. 

"Keeping the definition of false pretense in  mind, the jury will pro- 
ceed to determine from the evidence in the case, under the court's in- 
structions, whether or not the alleged prosecution was preferred against 
the plaintiff in  this case without probable cause and maliciously. 

"The court instructs the jury that if they find from the evidence in 
the case that the plaintiff was prosecuted as alleged, arrested and tried 
before a justice of the peace, and discharged by the said justice for the 
want of sufficient proof-and in this case the defendants admit that the 
plaintiff was discharged by the said j u s t i c e t h e n  the burden for 
showing probable cause for his arrest is cast upon the defendant (267) , 

who instigated said prosecution, or upon both of the defendants, 
if the jury shall find that the defendant Powell in any way assisted or 
took part in the said prosecution. 
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"And the jury are further instructed that to constitute probable cause 
for a criminal prosecution there must be such reasonable grounds of 
suspicion supported by circumstances sufficiently strong in the~niselves 
to warrant an ordinarily cautious and prudent man in  the belief that 
the person arrested is guilty of the offense charged. 

"The court further instructs the jury that the facts and circumstances 
testified to by the defendant Jones, to have been within his knowledge, 
a t  the time he procured the warrant against the plaintiff, and connected 
with the transaction out of which the prosecution grew, were not such as 
would warrant a cautious and prudent man in  believing that the plaintiff 
was guilty of the charge made against him, and did not constitute prob- 
able cause for the prosecution for the crime of false pretense. So the 
jury will proceed to inquire whether or not the! prosecution was insti- 
tuted through malice, for unless the jury find that the said prosecution 
was preferred both without probable cause and with malice they will 
answer the first issue (No.' Whether or not there was malice the jury 
must determine from the facts and circumstance's attending the prosecu- 
tion, and the burden is upon the plaintiff to show by a preponderance 
of evidence want of probable cause and malice, unless the jury find that 
the discharge by the justice mas on account of want of proof; as before 
instructed, if the said discharge was for the want of proof, then the 
burden is shifted to the defendants. 

"The jury are instructed that the prosecution of a person criminally, 
from any other motive than that of bringing the guilty person to jns- 
tice, is a malicious prosecution; and if in.the prosecution of the plain- 

tiff the prosecutor acted from any other motive than that of bring- 
(268) ing one whom he believed to be guilty to justice, he acted with 

malice in the eyes of the law. 
"But the jury are instructed that if they believe that R. C. Strong 

mas a practicing attorney in good standing-and this is not disputed- 
and if they further believe that the defendant Jones made a full, fair 
and true statelment to said attorney, before the warrant was sworn out, of " ,  

all the facts and circumstances bearing upon the accused, and if tho 
said attorney advised him that within the spirit of the law the said 
facts in his opinion were sufficient to constitute the crime of false pre- 
tense, then the jury will consider such advice as evidence to rebut any 
imnlication of malice. 

"8nd if the jury, after considering all the facts and circumstances, 
together with the advice of said attorney, believe that the said prosecu- 
tion against the plaintiff was not instituted with malice, then they will 
answer the first issue (NO.' 

"If, on the other hand, they find from the evidence that the alleged 
criminal prosecution against the plaintiff was preferred without prob- 
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able cause and maliciously by both the defendants, then the jury mill 
answelr the first issue 'Yes, as to both the defendants.' 

"If the jury find that the alleged prosecution was instituted without 
probable cause and maliciously by one of the defendants, then the jury 
will answer the first issue (Yes, as to such defendant.' 

"If the jury should find from the evidence, under the court's instmc- 
tions, that the defendant Jones instituted the said prosecution without 
probable cause and maliciously, a n d  if the defendant Powell consented, 
advised or coijperated in the said prosecution, then the defend- 
ant Powell would be liable to an action for malicious prosecution. (269)  

"But if the defendant Powell did not coijperate or consent to 
the said prosecution, then he could not be liable for malicious prose- 
cution. 

"If the jury answer the first issue 'No,' they need not consider the 
second issue. 

'(If the jury answer the first issue 'Yes, as to both the defendants,' or 
as to either of the defendants, then they d l  proceed to determine what 
damages, if any, the plaintiff is entitled to recover. I n  doing this the 
jury will consider all the facts and circumstances proved, the suffering 
of the plaintiff, both mentally and pecuniarily, if the jury believe that 
he endured any such suffering, the circumstances under which the de- 
fendant or defendants acted, whether with express malice or not, whether 
they acted bona fide under the advice of counsel, and all the facts and 
circumstances connected with the matter, and assess the damages at 
what the jury think proper." 

The jury, for their verdict, responded to the first issue, '(Yes, as to 
both," and to the second, "$1,500." 

Boone, Merritt & Bryant and Fred A. Green for plaintiff. 
J .  8. Maninng, Guthrie & Guthrie and F. 13. Eusbee for defendants 

(appellar~ts). 

AVERY, J. Embezzlement has been called a statutory larceny because 
of the fact that the earlier English statutes were thought to be but 
declaratory of the common lam, that certain acts therein mentioned mere 
punishable as larceny. 2 Bishop Cr. Law, secs. 319, 330, 337, 1. The 
last act passed in this State (Code, sec. 1014, Laws 1871-'76, chap. 
145, sec. 2 ) ,  extelnds the scope of the law so as to bring within (210) 
its terms an agent, servant or employee "of any corporation, per- 
son or partnership" who should '(embezzle or fraudulently convert to 
his own use . . . any money, goods or other chattels . . . which 
shall come into his possession or under his care," and by pro~riding that 
"he shall be deemed guilty of a felony and punished as in cases of lar- 
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ceny." 2 Wharton's Cr. Law, see. 1911 (d).  The use of the word enibez- 
zlement in this statute is but another mode of describing the fraudulent ., 
misappropriation of the goods of the employer to the employee's or 
agent's own use. 2 Bishop, supra,  see. 325, 1 and 2. The warrant upon 
which the plaintiff was arrested referred to the affidavit or complaint of 
J. A. Jones, one of the defendant firm, and thereby made i t  a part 
of the process. The complaint sets forth, amongst other things, that 
J. S. Durham did unlawfully and willfully, knowingly and designedly, 
by means of false representations, obtain ice from J. A. Jones and A. M. 
Powell, trading as Jones & Powell, w i t h  in ten t  t o  cheat a n d  defraud 
Jones & Powell of said ice, saying h e  zuoulcl r e t a i n  a cer tain  part of t h e  
proceeds of the sale of said ice,  after said Jones & Powell had been paid 
in full, whereas he intended to convert the whole of the proceeds of the 
sale of said ice to his own use or to appropriate the ice itself, having 
beforehand made an arrangement with one W. T. Saunders to ship said 
ice to his ice house and pay him out of t h e  proceeds of said ice or  with 
t h e  ice  i t s e l f  an account said Durham owed said Saunders: that the ice 
mas to be sold from the ice house of said Saunders, and that said Dur- 
ham was to purchase from him so much as not to include the money 
owed said Saunders, and the said arrangement was carried into effect 
contrary," etc. I t  is proper to premise that the law does not intend or 

require that a justice of . the peace shall describe a criminal 
(271) offense in a warrant, issued for the purpose of preliminary 

examination, with the same legal accuracy as is nelcessary in an 
indictment. But the complaint does aver: (1) That there was such 
an agreement as constituted the plaintiff the agent of Jones & Powell to 
sell ice for them, paying them a certain proportion of the proceeds of 
sale, and taking the residue as his compensation for selling. (2) That 
he then entertained the fraudulent purpose of converting the whole 
of the ice or the poceeds of its sale to his own use, by applying i t  in 
discharge of his own debt. ( 3 )  That he carried the said arrangement, 
to so misappropriate the proceeds of sale, into effect. I n  words that 
could not have been misunderstood, the warrant put the defendant on 
notice that he was charged with agreeing to constitute and constituting * 

himself an agent for Jones & Powell, and with fraudulently misappro- 
priating the goods and money of these defendants that came into his 
hands in that capacity. There was also testimony that tended to prove 
the agency as well as the wrongful misappropriation. 

I n  view of the nature of the charge in the warrant and the evidence 
offered in support of it, the court erred in restricting the defendants to 
showing probable cause that the plaintiff was guilty of cheating by false 
pretenses, and in refusing to charge as requested in instruction number 
7 in  the prayer of the defendants, to wit, that "if the jury believe from 
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the evidence that the plaintiff agreed with the defendant J. A. Jones, 
as a member of the fir111 of Jones & Powell, that if the defendant firm 
would ship him a car-load of ice he would sell the ice by retail for cash, 
and out of the first moneys received set apart a sufficient amount to 

-pay Jones & Pox-ell for said ice and as their money, and the said Jones 
&- Powell shipped the plaintiff, Durham, a car-load of ice; and if the 
jury believe from the evidence that the plaintiff, Durham, re- 
ceived the said ice under said agreement, and sold the same and (272) 
failed to set apart the first moneys received therefor for said . 

Jones & Powell, and to pay them for said ice; and if the jury believe 
from the evidence that a t  the time of said contract with Jones & Powell 
for  said ice the plaintiff, Durham, had made an arrangement with one 
Saunders to put said ice in his ice house, and, being indebted to said 
Saunders, had agreed with him that he could have a certain amount of 
said ice to pay his debt, and delivered to said Saunders such amount 
of said ice, if the jury belie~~e that either Jones or Powell had knowl- 
edge of these facts and circumstances at  the time said warrant was pro- 
cured, then the defendants had probable cause to institute said prosecu- 
tion, and the jury will answer the first issue 'KO.' " 

I t  is clear that no question could have been raised about the form 
of the warrant, if the justice of the peace had required the plaintiff 
(the defendant in the warrant) to give bond for his appearance at  the 
Superior Court, whether the Solicitor deemed i t  best to draw an indict- 
ment for cheating by false pretenses or embezzlement. 

I t  is not material to pursue the inquiry whether there was testimony 
sufficient, if true, to show probable ground for believing that the plain- 
tiff was guilty of cheating by false pretenses. The testimony of Powell 
and'strong was in  support of the complaint, and tended to show the 
agency of the plaintiff and the fraudulent niisappropriation of goods 
and money that passed into his hands in that capacity. I f  the testi- 
mony of Jones, which is embodied in substance in the prayer for instruc- 
tion, was believed by the jury, then their finding, thrown into the shape 
of a special verdict, would have been that the plaintiff was the agent 
of the defendants for the purpose mentioned, and converted to his own 
use money and chattels that passed into his hands as agent, and 
the jury might have drawn the inference and found that it was (273) 
done with a felonious and fraudulent intent. 

We ha te  foreborne to discuss the case in the light of the decision in 
Oakley  v. T a t e ,  118 N .  C., 361, wherein Chief Just ice  Paircloth for the 
court announced the general principle that a complainant could not be 
"held responsible for an error committed by a justice." I t  is not neces- 
sary to determine how far, if at  all, that principle applies to the case 
before us. Conceding that when the fact that the plaintiff was dis- 
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charged by the justice for want of sufficient proof was shown the burden 
was cast upon the defendants to rebut a prima facie case, it is manifest 
that it was competent for them to relieve themselves of that burden by 
showing that there was probable cause as to an offense charged in the 
warrant. 

I t  was therefore for the jury to determine, under proper instructions, 
whether there was probable cause for believing that any criminal offense, 
coming within the terms of the complaint or charge, had been com- 
mitted by the plaintiff. The court misled the, jury in  restricting their 
inquiry to the question whether probable cause had been shown as to 
the charge of cheating by false pretenses, and erred when, in effect, that 
inquiry was answered for them in the charge. I n  refusing to instruct 
the jury as requested, and substituting the charge given, there was error 
which entitles the defendants to a 

NEW TRIAL. 

CLARK, J., did not sit. 

(274) 
S. B. TAYLOR ET AL. v. E. K. ERVIN. 

T e r m  of Court-When it Embraces Sunday-Entry of Verdict on  
Sunday-Judgment Rendered o n  Xunday Valid.  

1. When a term of court is set by statute to begin on a certain Monday, and 
to last for "one week" (or two or three weeks, as  the case may be), i t  
embraces the Sunday of each week (unless sooner adjourned), and the 
term expires by limitation a t  midnight of that day; hence, 

2. A verdict entered on Sunday of a week set for the duration of a court, in the 
absence of an earlier adjournment, is legally entered. 

3. In  special cases, ex necessitate, a court may s i t  on Sunday. 

4. There being no inhibition of a verdict rendered on Sunday, either a t  com- 
mon law or by statute, a judgment entered on that  day (by virtue of the 
statute, Code, sec. 412, that i t  shall be entered up at once on the verdict) 
is  valid. 

ACTION, heard on motion in the cause, before Starbuck, J., at Spring 
Term, 1896, of ONSLOW. His  Honor found the following facts': 

"That this cause was called for trial on Saturday of the Fall Term 
of Onslow Superior Court, being the last Saturday of the term. 

"That the verdict in this cause entered on the Minutes of the Fall 
Term, was returned and received between the hours of 2 a. m. and 3 
a. m. on Sunday. 
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"That the judgment, purporting to be a final judgment, rendered in  
this cause and appearing on the Minutes of said term, was rendered 
between the hours of 2 a. m. and 3 a. m. on said Sunday. 

"That the said verdict and judgment appear on the Minutes of the 
said term as having been returned and rendered on Saturday. 

"That the defendant did not consent to but objected to the (275) 
reception of the verdict and rendition of judgment, contending 
that the term had expired." 

"After hearing argument of counsel for the plaintiffs and the defend- 
ant, the court was of the opinion that the said Fall  Term expired on 
Saturday night a t  12 o'clock, prior to the return of the verdict and 
rendition of the judgment. 

"It was therefore ordered 'that the Minutes of the said Fall  Term be 
'amended, num pro tune, so as to show the facts, viz : That the said ver- 
dict was returned and the said judgment rendered on the said Sunday, 
10 November, 1895. 

"It is considered and adjudged: That the said verdict and judgment 
are void, and i t  is ordered that this cause be placed on the Civil Issne 
Docket for trial." 

The facts so found were not contro~erted, but were admitted by 
plaintiffs to be correct. 

To the order on such facts the plaintiffs duly excepted and appealed. 

R. 0. Burton for plainti$%. 
N o  counsel, contra. 

CLARK, J. The Code, section 910, and the act substituted for i t  (Laws 
1885, ch. 180) and the several amendatory statutes, provide for courts 
to begin on a certain Monday named, and to last for one ''week" (or two 
or three weeks, as the case may be). Of course in such cases the term, if 
for one week, beginning on Monday, embraces the following Sunday, 
unless the court is sooner adjourned; if for two weeks, it embraces two 
Sundays, unless adjourned earlier, as is usual. I n  the present case the 
term prescribed for Onslow Superior Court began on the 9th Monday 
after the 1st Monday in September, (which was the first Mon- 
day in November), '(to continue in session one meek. . . . (276) 
unless the business shall be sooner disposed of." The term legally 
expired, therefore, a t  midnight Sunday, unless in point of fact the 
court had adjourned earlier, and the reception of the verdict on Sunday 
was legal, as has been repeatedly held. S .  v. Ricketts, 74 N. C., 187; 
S. v. McGimsey, 80 N. C., 377; 8. v. Howard, 82 N. C., 623; Whi te  v. 
Morris, 107 N .  C., 92; S. v. Penley, 107 N. C., 808; Shearmnn v. Sfutc, 
1 Texas App., 215 ; McKinney v. State, 8 Texas Bpp., 626, 645 ; Comrs. 
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T!. Xarrow, 3 Brew., 402; Reid v. State, 53 Ala., 402. As stated by 
ASHE, J., in S .  v. IZozuard, supra, "Sunday, according to the usage and 
practice of our courts, is not a juridical day, but it has been held that 
in  special cases, ex necessitate, the court might sit on Sunday. The 
holding court on the Sabbath is not forbidden by the common law or any 
statute in this State, but i t  has been the longsettled and almost universal 
practice, when a term colltinues so long that a Sunday intervenes, to ad- 
journ over until Monday, and 'long practice niakes the lam of a court,' 
a law which has its origin and observance in a deference to the settled - 
religious habits and sentiments of a large majority of our citizens, a 
law whose violation is not excused except in case of necessity." To 
reduce the cases of necessity, the statute law (now The Code, see. 1229), 
has for long provided that if a trial for felony is in progress the judge 
may continue the terni, and a more recent statute (Lams 1893, chap. 
226), has prorided that in certain contingencies the judge may con- 
tinue the court for the conclusion of the trial of a civil action. The 
term here did not fall within these statutes, and in  fact was not con- 
tinued by the judge, but Sunday was a part of the week belonging to that 
term; and, as the court justly points out in S. v. Ricketts, supra, the 

receiving on Sunday of the verdict of a jury which is confined, 
(277) or whose fatiguing deliberation, if the verdict is not received be- 

fore the expiration of the term, might become valueless, "is a w r k  
of necessity within the common and legal meaning of the word, and may 
be justified on religious and moral grounds." I t  is certainly better 
that, when the twelve men who are sequestrated from the world in the 
consideration of a secular issue have come to a conclusion, the simple an- 
nouncement of that conclusion should be received and the jurors released 
than that the term should be continued over another day to their dis- 
comfort, when the pronouncement by them, of one or two words in 
criminal cases, or the handing in  a paper they have already agreed to 
and signed in civil cases, would set them free. At  any rate, there is 
no law against extending this humanity to a jury. The verdict being 
valid, the judge might well have directed thereupon the entry of the 
word ('judgt.", which might afterwards be drawn out in full, as was 
pointed out in Davis v.  Slzcrver, 61 N .  C., 18, and Jacobs v. Burgzuyn, 
63 N .  C., 193, rhich were cited and aproved in Ferrell v. Ilales, ante, 
199. But if, in fact, the judge signed the ordinary judgment in eject- 
ment upon the receipt of the verdict, i t  was not invalid. I t  has not 
infrequently happened that the highest judgment known to the law, 
sentence of death, has been prononuced on Sunday, when the verdict 
was not rendered till that day. While i t  seems to be held everywhere 
that receiving a verdict on Sunday is valid, in some of the States which 
have changed the comnion law by Sunday-legislation, it has been held 
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that a judgment entered on Sunday is void. Bherman v. State, and 
Reid v. Rtate, supra. Even in States of that class a judgment on Sunday 

' is held valid when the statute, like our Code, see. 412, contemplates 
judgment to be entered up at  once on the verdict, unless otherwise di- 
rected by the judge. 1 Freeman on Judgments, sec. 138 ; Thomp- 
son v. Church, 13 Neb., 287; Weame v. Xmith, 32 Wis., 412. (278) 
But even if, under our statutes, a formal judgment, signed on 
Sunday, had been invalid, the verdict being valid the judge should 
simply have entered judgment nunc pro tunc. Ferrell v. Hales, supra. 
I n  holding either verdict or judgment void there was error. 

Cited: Rodman v. Robinson, 134 N. C., 507; Broswn v. Harding, 
171 N. C., 687; Pfeifer v. Drug Co., ib., 216. 

C. F. BRESEE & SONS v. H. D. STANLY. 

Contract of Infant-Ratificatio.n-Promise, to Amount to Ratification, 
Jfust be Unconditional and Express. 

A conditional promise by one, after having reached his majority, to pay a 
note given during his infancy, the promise being hedged about with the 
statement that he would pay when he  could do so without inconvenience 
to himself and with a refusal to fix a time for payment, does not amount 
to a ratification, since in order to amount to a ratification of a voidable 
instrument by a n  infant, the promise must be unconditional, express, 
voluntary, and with a full knowledge that he is not bound by law to pay 
the original obligation. 

ACTION, to recover $130 and interest, due by note alleged to have been 
executed by defendant to the plaintiff, tried on appeal from a justice of 
the peace by Starbuck, J., and a jury, at May Term of LENOIR. 

The defendant pleaded infancy in avoidance of the note. 
Plaintiff admitted 06 the trial the infancy of defendant at the time 

of the execution of the note, but relied upon the affirmance and ratifi- 
cation of the contract by the defendant after arriving at full age. 

Verdict for the defendant. Plaintiff moved for a new trial (280) 
on the ground of error in charging the jury that according to the 
testimony of the defendant, he had not ratified the contract. Motion 
denied. 

There was judgment for the defendant and plaintiffs appealed. 
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George I l o ~ n ~ t r e e  for plaintiffs. 
No coumeZ contra. 

AVERY, J. The defendant was sued on a note for $130, and i t  was 
admitted that he was not twenty-one years of age when he executed it. 
The plaintiff contends that the defendant ratified and affirmed the con- 
tract after his majority, even if his own testimony as to what he said 
to the plaintiffs' agents is to be taken as true. H e  testified as follows: 
"I said it was a just debt and I would pay it, if I ever got so that I 
could without inconvenience to myself, Mr. Perry, plaintiffs' agent, 
then asked me if I could not fix some time at which I would pay the 
note. I replied that I would not promise to pay the note in one year, 
nor i n  ten years, nor at  any time." This promise, so carefully hedged 
about with saving conditions, recalled to the minds of some members of 
the court the story of a settlement of accounts in Iredell County, which 
i t  is thought may with propriety be preserved as history in the judicial 
annals of the State. Mr. James solicited his debtor, Huggins, to close 

an old open account by note. Huggins agreed to do so, provided 
(281) he should be allowed to draft the instrument, and accordingly 

presented the creditor the following: 

"I, John Huggins, agree to pay James James one hundred and fifty 
dollars whenever convenient, but i t  is understood that Huggins is not 
to be ~ushed .  Witness my hand and seal, this the. . .day of. .  . . . . . . . . . 

"JOHN HUGGINS. [SEAL]" 

But viewing his statement in its legal aspect, in order to amount t o  
a ratification s f  a voidable agreement entered into bv an infant. a. " 
promise, made after arriving at  his majority, must be unconditional, 
"express, voluntary and with a full knowledge that he is not bound by 
law to pay the original obligation." Alexander v. Hutchinson, 9 N. C., 
535; Dunlap v. Hales, 47 N. C., 381. A case directly in point is that 
of Dunlap &. Hales, supra, where the infant, on arriving a t  full age, was 
sued on a note given for slaves and wrote a letter in which he first 

u 

proposed to surrender the slaves, and then added, "If they will not 
accept of the above offer I will have to pay them, I suppose, but I 
shall do so at  my cofivenience, as i t  will be nothing less than a free gift 
on my part." A different principle is applicable to executed contracts, 
as to which ratification may be inferred from circumstances (Petty v. 
Rousseau, 94 N. C. ,  355)) but the promise must always be express and 
unconditional in order to impart validity to such agreements as that 
sued on here. There is 

NO ERROR. 
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W. H. CHADBOURN v. E. M. JOHNSTON ET AL. 
(282) 

A c t i o n  t o  Foreclose .Mortgage - Part ies-  Unauthorized Appearance 
Entered by Xolvent At torneys,  Ef fect  of-Setting Aside Judgment .  

1. The wife and heirs at law of a mortgagor being necessary parties in an 
action to foreclose, a widow, who as feme covert joined in the mortgage 
of her husband, and the devisee of the mortgagor and those claiming 
under him, are likewise necessary parties. 

2. Where all the legal parties are made defendants in a summons issued in an 
action to foreclose, and the summons is returned executed, such return 
carries with it the presumption of service and gives the court jurisdic- 
tion and authority to proceed to judgment. But this presumption may 
be rebutted and judgment set aside upon evidence showing that in fact 
the summons had not been served. 

3. Where the necessary parties defendant in an action to foreclose are put 
into court by responsible and solvent practicing attorneys making a 
general appearance for them, the fact that summons had not been served 
will not induce this Court to set aside a judgment otherwise regular, 
rendered in such action. 

MOTION heard before Graham,  J., at September Term, 1895, of PEW- 
DER, to set aside a judgment rendered a t  the March Term, 1894, the 
sale made thereunder and decree confirming the sale. 

W. R. Al len  for plaintiff .  
J .  L. Btewart for defendants.  

FURCHES, J. This is a motion to set aside a judgment of foreclosure, 
sale and confirmation thereunder, and from the facts found by the 
court it appears that on 6 December, 1886, John Watkins and his wife, 
Rebecca A. Watkins, executed a mortgage on the land mentioned in the 
complaint, to the defendant, E. M. Johnston, to secure a debt due by note 
of $3,704, payable twelve months from date. That on 26 December, 
1886, said Johnston assigned said note to the plaintiff, Chadbourn. That 
after the execution of this note and mortgage, and before the commence- 
ment of this action, the said John Watkins died, leaving a last 
will and testament, in which he devised this land to his wife (287) 
for life, and the remainder in fee to the defendant, E. M. John- 
ston, and that since the death of said Watkins the defendant, E. M. 
Johnston, has sold and conveyed his estate in said land to W. J. John- 
ston. That this action was brought against E. M. Johnston, W. 3. 
Johnston, and R. A. Watkins, the widow and devisee for life of said 
John. That the summom was served on the defendant E. M. Johnston, 
but there was no service on the other two defendants. That a t  the re- 
turn of the summons the defendant, E. M. Johnston, employed John D. 
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Kerr, Marsden Bellamy and Herbert McClammy, practicing attorneys 
at  that court, who entered a general appearance for the defendants, be- 
liming they were employed by all, and filed an answer for the defendant 
E. M. Johnston, and obtained leave to file for the others, but no other 
answer was filed. And at March Term, 1894, a judgment was entered 
against E .  M. Johnston, who was one of the executors of the mortgagor, 
John Watkins, for the amount of the debt secured by the mortgage, a 
commissioner appointed and a sale of the land ordered. This sale was 
made and reported to the court by the commissioner and confirmed and 
judgment of foreclosure entered. And this is the judgment and proceed- 
ings thereon that are asked to be set aside under this motion. 

The wife of a mortgagor who joins with her husband in  making a 
mortgage is a necessary party in an action of foreclosure. Simrock v.  
Scanlin, 87 N. C., 119. And if the wife is a necessary party, i t  would 
seem that the widow who joined in making the mortgage with her hus- 
band would be. 

The heirs-at-law c-f the mortgagor are necessary parties in an action 
to foreclose. F ~ a s e r  v. Bean, 96 N .  C., 327. And i t  would seem that if 

heirs are necessary parties, a devisee and those claiming under 
(288) him would be. We are, therefore, of the opinion that Rebecca A. 

Watkins, both as a widow and as devisee, was a necessary party, 
and that W. J. Johnston, assignee of E. M. Johnston, was a proper if 
not a necessary party. 

But it seems that they were both legal parties to this action. They 
were made defendants in the summons issued in the case, which was 
returned executed, though in truth and in fact i t  was not executed on 
Rebecca A. Watkins and W. J. Johnston. 

This, prim,a facie, gave the court jurisdiction and authorized it to 
proceed to judgment. But this presumption might be rebutted by show- 
ing that in fact i t  had not been served. And, if nothing more had 
occurred, upon the court's finding this fact i t  would have been the duty 
of the Court to selt aside the judgment. 

But the matter did not end here. Three practicing attorneys made 
a general appearance for the defendants, which put the defendants Re- 
becca and W. J. Johnston in court, and one of these attorneys (Marsden 
Bellamy) is found to be "amply solvent." And it has been held by this 
Court that where this is the case the Court will not set aside the judg- 
ment otherwise regular. University v. Lassiter, 83 N.  C., 38. For this 
reason the court erred in  setting aside the judgment of sale and the 
order confirming the same and foreclosing the mortgage. 

ERROR. 

Cited: Ice Cfo. v. R. R., 125 N. C., 23: Hatcher v. Faison, 142 N.  C., 
367; Xchiele v8. Ifis. Co., 171 N. C., 433 ; ~ o m r s .  v .  Spencer, 174 N.  C., 37: 
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(289 
JACOB BAKER V. P. G. ROBBINS AKD A. P. WILLIAMS, ADNINISTRATOR O F  

HARPER WILLIAMS, DECEASED. 

Mec hank ' s  Lien,lkIortgage. 

1. Before there can be a lien on property there must be a debt due from the 
owner of the property, a lien being but an incident to the debt. 

2. Unless the statute otherwise provides, a mortgage lien is superior to a 
subsequent lien created by statute. 

3. Where a mechanic filed a lien for  repairs made upon a sawmill for the 
owner, such lien will not hold as against a mortgagee who did not author- 
ize or know of the repairs, and did not subsequently ratify the acts of the 
owner and mechanic. In such case the lien is effective only against the 
owner's equityof redemption in the property. 

ACTIOX, tried on appeal from a judgment of a Justice of the Peace, 
before Coble, J., and a jury, at  August Term, 1896, of DUPLIN. The 
facts appear in the opinion of Associate Justice FURCHES. His  Honor, 
on the verdict in favor of the plaintiffs, rendered judgment directing 
the lien on the boiler in favor of the plaintiffs to be enforced as a 
superior lien to that of the mortgagee, and the defendant Williams 
alone appealed. 

Stecens  & Beasley for plaintiff .  
S i m m o n s  & W a r d  for defendant.  

FURCHES, J. This is an action of debt and to enforce a mechanic's 
lien. The defendant Robbins was the owner of a steam sawmill and 
boiler, upon which defendant William's intestate held a mortgage. The 
defendant Robbins, being in possession of the mill without the knowledge 
or consent of his co-defendant, employed the plaintiff to patch 
and repair the boiler, which he did, according to the finding of the (290) 
jury, to the amount of $43.84. 

The plaintiff afterwards filed his lien for this work on the mill, engine 
and boiler, which is admitted to be in apt time and regular in form. 

There is no complaint of anything that occurred during the trial, but 
defendant Williams objects to the judgment of the court, and tve are 
of the opinion that the objection is well taken. 

I t  is not alleged that plaintiff had any contract with defendant Wil- 
liams or his intestate to do this work, or that they knew he was doing 
the same. And the jury find that the defendant Robbins is indebted to 
plaintiff for the work, and that defendant Williams is not. 

The defendant Williams has, since this work was done, by action and 
olaim and delivery, recovered possession of this mill, and now has the 
same in possession, and is proposing to sell the same under his mortgage 
to satisfy his debt. 
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There is no question but that plaintiff's lien is good against any 
interest the defendant Robbins may have in the mill; but i t  is contended 
by the plaintiff that i t  is good against the defendant Williams as well 
as against Robbins, and Phillips on Mechanic's Liens, 818, and Watts 
v. Sweeney, 127 Indiana, 116, are cited in support of this contention. 
The citation from Phillips does seem to support this contention, and 
cites the case of Watts v. Sweeney, supra, as authority for the position. 
We have examined Watts v. Sweeney, and whether i t  is correctly decided 
or not, i t  is clearly distinguishable from the case under consideration. 
Watts v. Sweeney is a case where an engine was sent to the defendant's 
shops for repair, and it is held that defendant had a common-law right 

to retain possession until the.repairs were p?i$ for. And by a 
(291) statute of Indian the defendant, after a certain time, had a right 

to sell the engine to make his debt. The statute created no lien, 
but only authorized the sale to enforce the lien. This common-law right 
to retain property is well recognized law, given to common carriers, 
inn-keepers, shop-keepers, and others. But no common-law rights came 
to the assistance of the plaintiff in this case. Whatever rights he has 
are created by the statute. He  had no possession, and therefore no right 
toretain possession. This he does not claim, but insists that by virtue of 
the statute he has a lien on this mill, superior to that of the mortgage 
of defendant Williams. 

This case falls under the doctrine laid down by the Court in Hanch 
v. Rip ley ,  127 Ind., 150, where it is held that the lien of a mortgage is 
superior to a subsequent lien created by statute. And this is so in this 
State, except where i t  is provided otherwise by the statute. Statutory 
liens may and often do take effect from the date of their creation and not 
from the filing of the lien. But in this case i t  is not a question of 
priority of lien, so far as the defendant Williams is concerned, but the 
question is as to whether there is any lien as against him. 

There is no debt or liability against him. The plaintiff claims none. 
H e  did not even have knowledge of the fact that the plaintiff was 
doing the work. H e  has nerer, by word or act, approved or ratified 
the acts of the plaintiff and the defendant Robbins. He  has not received 
a dollar on his mortgage since the work was done. 

The law seems to be settled in this State that there must be a debt 
due from the owner of the property before there can be a lien. The 
debt is the principal, the basis, the foundation upon which the lien 
depends. The lien is but the incident, and can not exist without the 

principal. Bailey v. Rutjes, 86 N.  C., 511; Boone v. Chatfield, 
(292) 118 N. C., 916. Under our statute giving subcontractors liens 

the debt may not be due directly from the owner of the property to 
the subcontractor, but he must be indebted to the original contractor a t  
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the time of filing the lien, or notice thereof, or there can be no lien. Clark 
v. Edwards, ante, 115. The judgment of the court must be reformed 
so as to declare no debt or lien against the defendant Williams, but to be 
a lien on the defendant Robbins' equity of redemption in the property 
covered by the notice of lien filed by the plaintiff. When thus modified, 
i t  is affirmed. 

MODIFIED AND AFFIRMED. 

Cited: Belvin v. Paper Co., 123 N.  C., 151; Weathers v. Borders, 
124 N.  C., 613; Kearney v. Vann, 154 N. C., 316; Humphrey v.. Lumber 
Co., 174 N.  C., 520. 

A. R. SHATTUCK v. THOMAS CAULEY ET 9 ~ .  

Estoppel i n  Pais-Bona Fides. 

The owner of land who aids another to obtain a loan by mortgage thereon as 
the latter's property, and uses language calculated and intended to induce 
the lender to believe that he has no title to the property, and that the 
borrower is the owner, is estopped to deny that the borrower is the true 
owner, the lender having no notice, actual or constructive,'that the title 
is not in the borrower. 

ACTION, tried before Xtarbuck, J., and a jury, at  Spring Term, 1896, 
of LENOIR. The facts appear in the opinion of Associate Justice MONT- 
GOMERY. The defendant, Franklin Cauley, appealed. 

George Rountree for plaintiff. 
Allen & Dotch for defendant, B. Cauley. 

MONTGOMERY, J. This action was brought to subject the land de- 
. scribed in the complaint to sale for the purpose of having the proceeds 

applied to the payment of a debt due to the plaintiff and secured by a 
deed of trust executed by Thomas Cauley and his wife, two of the defend- 
ants, on 3 May, 1890, and registered duly in the office of the Register of 
Deeds of Lenoir County. The defendant, Franklin Cauley, brother 
of the defendant Thomas, upon the trial set up title to the property, 
and resisted the plaintiff's claim to have the property sold for the pay- 
ment of the debt of Thomas. The jury found that at  the time of the 
execution of the deed of trust the defendant Franklin was the owner 
of the land; but in response to the second issue submitted to them, to 
wit, "Is the defendant, Franklin Cauley, by his conduct prior to the 
execution of the deed of trust to the plaintiff Xhattuck, estopped as to said 
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plaintiff to deny that Thomas Cauley was the owner of the land at the 
time the deed of trust was executed? Their answer was "Yes." The 
defendant requested the Court to instruct the jury that there was no 
evidence to support a finding in faaor of the plaintiff on the second issue, 
and that they be instructed to answer that issue "No." Upon his 
Honor's refusal to so charge the defendants noted an exception. I t  was 
alleged in the complaint and admitted on the trial that the defendant, 
Franklin, had conveyed the land to Thomas by deed in 1872, and that 
the deed was registered in that year and was on record in Lenoir County 
when this action was tried. Upon the trial there was testimony tending 
to show that before and at the time the plaintiff loaned the money to 

Thomas, and took the security therefor by way of the deed of trust, 
(294) the plaintiff had examined the records of Lenoir County thor- 

oughly to see the nature of the title of Thomas to the land; that he 
found no deed from any one to Franklin, and no deed indicating that the 

'land belonged to any one but Thomas. I n  addition, Thomas Cauley, a 
witness for plaintiff, testified as follows: "I am a defendant in this action. 
I was in possession of the land 21 or 22 years. I rented it out one year 
before I moved on it. I was holding the land under a deed from Franklin 
Cauley. I sold it as administrator of my brother, who was killed in the 
war, to make assets to pay his debts, and got Franklin Cauley to buy it 
in  for me, and I made a deed for it to him as administrator, and he 
deeded it back to me in 1872, and I was holding under this deed. (This 
deed was put in evidence.) I gaoe in the land for taxation as mine, and 
paid the taxes on it. Franklin Cauley never gave it in nor paid taxes 
on it. I was turned out of possession by the court under the judgment 
in  the action brought by Franklin Cauley against me. Franklin Cauley 
was ne~-er in possession of the lands until said judgment. Franklin 
Cauley went with me to Mr. A. J. Loftin's office when I went to borrow 
money from the plaintiff Mortgage Company. I told Mr. Loftin how 
much nioney I wanted. He (Loftin) demanded to know how niuch 
the land was worth. He  said he would let me have one-third of the value . 
of the land. Franklin Cauley knew what I was doing and helped me, 
in the presence of Mr. Loftin and in his office, to value the land. H e  
(Franklin Cauley) said the land was worth $1,200; that he would be 
willing to give that much for it if he had the money. I never paid any 
rent for the lands to Franklin Cauley, and he never exercised any omner- 
ship over the land." 

We are of the opinion that his Honor committed no error in refusing 
to give the instruction asked by the defendants as to the second 

(295) issue. The defendant Franklin was estopped by his conduct 
just prior to and at the time of the loan of money on the land by. 

the plaintiff to Thomas. He claimed, on the trial, title to the land by a 
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deed from Thomas to himself, dated and registered in  1875, and that the 
book in which the deed was registered was burned in 1879, and the jury 
found that he was the owner of the land under that deed. But, accord- 
ing to the testimony of Thomas, he not only allowed, in hie presence, 
Thomas to borrow the money of the plaintiff and to execute to the plain- 
tiff the deed of trust upon the land to secure the loan, but he actually 
aided him in procuring the loan; he valued the property, and said to 
the plaintff that he would be wilIing to give $1,200 for the land, if he had 
the money. By  this conduct the defendant Franklin not only aided 
and assisted Thomas to make the loan, but he deliberately and willfully 
used language that was calculated and must hare been intended to make 
the plaintiff believe that lie had no title to the property, and that his 
brother Thomas was the owner of it. The plaintiff had no notice of the. 
deed from Thomas to Franklin, either actual or constructive. Franklin 
and the justice of the peace who wrote the deed were probably the only 
persons who knew of its execution, and so far as the testimony shows they 
were the only persons ~7ho  knew of it. I t  is true that Franklin testified 
that the agent of the plaintiffs knew of the destroyed deed, but the agent 
denied it. The principles of law applicable here were announced by 
this Court in the cases of Mason v. William, 66 N.-C., 564, and Morris 
v. Herndon, 113 N.  C., 236. 

The other defendants, Rouse and Mitchell, moved for judgment upon 
the verdict, upon the ground that they (mortgage creditors of 
Franklin, by deed of subsequent date to the deed of trust from (296) 
Thomas to the plaintiff) were not bound by the estoppel against 
Franklin; but the exception to his Honor's ruling was abandoned in this 
Court. 

NO ERROR. 

Cited: Bank t:. Bank, 138 N. C., 472. 

J. R. CARTER AND WIFE V. G. W. ELMORE. 

Judgment, Insensible and Void-Appeal. 

A pretended judgment which adjudgw nothing against the defendant, and on 
which an execution cannot issue, is insensible and no appeal lies there- 
from. 

ACTION, tried before Graham, J., and a jury, at  October Term, 1895, 
of SAMPSON, on appeal from a judgment of a justice of the peace. The 
judgment rendered in the Superior Court was as follows: 

171 



I N  T H E  SUPREME COURT. 1119 

- 

"The jury having found the issue as follows : Is  the defendant indebted 
to plaintiff, and if so, in  what amount? Answer : 'Yes, $40.' 

"This cause, coming on to be heard, and the issue of no debt having 
been submitted to the jury, and they having found that the defendant, 
G. W. Elmore, is indebted to the plaintiff, John Carter, in the sum of 
$40, and all costs of this action, to be taxed by the clerk. 

GRAHAM, J." 
Defendant appealed. 

(297) F. P. Jones for defendan,t.  
N o  counsel contra. . 

CLARK, J. The judgment sent up in the record is insensible, and does 
not adjudge anything against the defendant. No execution can issue 
upon it, and the defendant has nothing from which to appeal. Bostic 
v. Taylor ,  93 N.  C., 415; Baurn v. Shooting Club,  94 N.  C., 217; 8. v. 
Lockyear, 95 N.  C., 633 ; Rosenthal v. Roberson, 114 N. C., 594. Deem- 
ing there might possibly be an inadvertence in entering the judgment or 
in copying i t  for the transcript on appeal, the Court a t  last term con- 
tinued the cause, and the defect was called to the attention of counsel 
to the end that if they thought proper the judgment might be amended 
below, or that the transcript might be corrected if the error was in copy- 
ing. No correction has been made, and the Court will not, after such 
notice, remand ex  mero  m o t u ,  and no motion being made by either party 
to remand, we mill now direct the entry. 

APPEAL DISMISSED. 

Cited:  Rogerson I;. L u m b e r  Co., 136 N. C., 270. 

B. W. NASH, TRUSTEE, v. S. I. SUTTON ET AL. 

Judgment-Verdict-Agreement.  

Where, on the trial of an action by a trustee to recover church property, the 
parties agreed that the answer as to the single issue submitted, as to  
whether the trustee was the owner and entitled to the possession, should 
settle the whole controversy and all the issues raised by the pleadings, 
and that the answer should be "Yes" if certain facts were true; otherwise 
it should be "No," and the jury answered "No": Held, that the verdict, 
being in accordance with the stipulation, justified a judgment for the 
defendant. 
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ACTION, tried at  May Term, 1896, of LENOIR, before Starbuck, J., 
and a jury. The facts appear in the opinion of Associate Justice 
FURCHES. 

Allen d2 Dortch for plaintiff. 
George Rountree for defendant. 

FURCHES, J. We find the following agreement entered into by the 
parties and made a part of the case on appeal: '(The following issue, 
by permission of the court, the ~ e q u e s t  of plaintiff and the express 
agreement between the parties, was the only issue submitted to the jury, 
with the distinct understanding on the part of the court and the parties 
that the response to said issue by the jury should settle the whole contro- 
versy and all the issues raised by the pleadings. I t  is further agreed 
that, if the jury should find the original conveyance (which had been 
burned) to the trustee was in  trust for the Baptist Church at Hickory 
Grove and Baptist denomination, they should answer the issue 'Yes'; 
but if they should find that i t  was in trust for the Baptist Church at  
Hickory Grove alone, then they should answer the issue 'No.' " And 
the issue submitted to the jury under this agreement is as follows: 
"Is the plaintiff, B. W. Nash, trustee, the owner of and entitled (299) 
to recover possession of the property in controversy? Answer, 
'No.' " Upon the coming in of the verdict the following judgment mas 
rendered: "Upon the finding of the jury, and upon admissions made on 
the trial, it is adjudged that the plaintiff recover nothing from the 
defendant; that the plaintiff is not the owner and is not entitled to re- 
cover the possession of the land described in the complaint; that defend- 
ant go without day, and recover costs, etc., and that no witness fees are to 
be taxed against plaintiff." 

And this judgment is excepted to by the plaintiff upon the ground 
that it is not justified by the verdict. This is the only exception in the 
case, and i t  is without merit and can not be sustained. The verdict, 
when taken in connection with the agreement of the parties, fully sus- 
tains the judgment of the Court, and the same must be 

AFFIRMED. . 
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(300) 
J. W. JONES, ADNISISTRATOR D. B. N. OF A. W. JONES, V. R. J. W. BEAMAN, 

ADXINISTRATOR OF R. C. D. BEAMAN. 

Estoppel-Bes Jud ica ta .  

Where R. B., as administrator of J., admitted, by an account placed with but , 

not filed or audited by the clerk of the Superior Court as a final account, 
that he was indebted to his intestate's estate in a specfiic sum, and died 
without finally settling the estate, a judgment in an action by an admin- 
istrator d. b. lz. to recover said specific sum is not a bar to the recovery, 
in an action for the settlement of the whole estate, of an additional sum 
which tlie plaintiff, at the time of the first action, did not know to be due. 

ACTION, tried on exceptions to report of referee, before Coble, J., at 
August Term, 1896, of GREENE. Both parties appealed. The facts are 
stated in the opinion of Chief Justice FAIRCLOTH. (For a former report 
of case between the same parties, involving substantially the same facts, 
see 117 N. C., 259). 

George M.  L i n d s a y  for p l a i n t i f .  
S h e p h e r d  & Busbee for defendant .  

FAIRCLOTH, C. J. At the argument the plaintiff withdrew his appeal, 
and the defendant waived all his exceptions except the question of estop- 
pel on his appeal. This case was before this Court at  September 
Term, 1895, 117 N. C., 259. 

Fac t s :  R. C .  D. Beaman, defendant's intestate, was administrator 
d .  b. n. of A. W. Jones, and upon the death of said Beaman the plain- 
tiff became administrator d. b. n. of said Jones. Said Beaman, before 
his death, placed in the hands of the clerk an account of his dealings with 
said estate, but the same was neTer filed nor audited by the clerk as a 
final account because the vouchers were incomplete. 

This account showed a balance of $500 in administrator's hands. 
(301) Plaintiff brought an action for that specific sum without taking 

an account, and recovered it. The referee finds that plaintiff 
did not know that anything more was due. Plaintiff brought the present 
action and denlanded an account of the whole administration, and the 
referee finds that $604.74 is due the plaintiff, in addition to the $500 
recovered in the former suit, and judgment was rendered accordingly, 
and defendant appealed. 

The defendant pleaded the former judgment as an estoppel and 
relied upon it in  this action. I n  the former opinion (117 N. C., 259) 
we decided, upon the facts then appearing, against the plea. The facts 
now are not materially different from the former case, certainly no more 
favorable to the defendant. 
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Cox u. BANK. 

We have no reason to change our former conclusion on this question, 
and we refer to that case for our reasons, without repeating them here. 

AFFIRMED. 

W. W. COX, TRUSTEE, v. FIRST NATIONAL BANK OF WILSON. 
(302)  

Executom-Trustees-Banks-T~ansfer of Xtock in Bank-Negligence 
of Bank-AYotice of ProzGsions of Will Bequeathing Xtock. 

1. Trustees having no right to sell trust property unless authorized by the 
instrument creating the trust or by an order of court of equity, persons 
purchasing from them do so a t  their peril. 

2. An executor has the right to sell or pledge securities belonging to the estate 
only for the purposes of the estate, and, in the absence of collusion, the 
purchaser need not look to the application of the proceeds. 

3. Where stock in a bank was bequeathed to trustees in  trust for one for life, 
with remainder over, and the executors of the estate, by a simple endorse- 
ment, without indicating whether the transfer was a sale or payment of 
the legacy, transferred the certificate to the life beneficiary, who trans- 
ferred i t  to the bank, which had notice of the provisions of the will, but 
did not make inquiry as  to the nature of the transfer, and it  further 
appeared that  the condition of the estate did not necessitate a sale of the 
stock by the executors: Held,  that the bank was negligent in not making 
the necessary inquiries, and is liable for the loss of the stock to the 
remainderman. 

ACTIOPT, tried before Xtarbuck, J., at Spring Term, 1896, of GREENE. 
There was judgment f o r  the plaintiff, and defendant appealed. The 
facts appear i11 the opinion of Chief Justice FAIRCLOTH. 

G. M.  L indsay  and Shepherd & Busbee for p l a i n t i f .  
H. G. Connor for defendant.  

FAIRCLOTH, C. J. The plaintiff instituted this action against the 
defendant bank for the value of ten shares of stock issued by the bank. 
S. P. Cox executed his last will and testament, and died in  August, 
1882, leaving A. L. Darden, Charles P. Farmer and H. G. Wil- (303)  
liams, executors thereto, who were qualified and entered upon the 
discharge of the duties of their office. I n  the first item of the will 
(which is all we have in the record) S. P. Cox gave and bequeathed to 
W. W. Cox, (plaintiff), Charles P. Farmer and 0. C. Darden, among 
other things, ten shares of stock in the defendant bank, in special trust 
for his wife for life, and after her death for the use and enjoyment of 
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Cox u. BANK. 

his daughter, Frances E. Williams; and if she died, leaving no living 
heir of 21 years of age, then the remainder to his living children, and 
if none be living then to his grand-children. The ten shares of stock 
remained on the defendant's books at  the death of S. P. Cox and in  his 
name. 

The widow died in 1892, and Frances E. Williams died in March, 
1895, never having had any issue. Frances E .  Williams presented to 
the bank the certificate of ten shares of stock, with the following endorse- 
ment thereon: 'Tor  value received we hereby sell, assign and transfer 
to Frances E. Williams ten shares of the capital stock of the First 
National Bank of Wilson. The 21 February, 1883." (Signed and 
sealed by A. L. Darden, H. G. Williams, Jr., and Charles P. Farmer, 
Executors of S. P. Cox.) Endorsed also: "Transferred to Frances 
E. Williams 15 March, 1884." 

On the last day named the bank issued two certificates of stock to said 
Frances for five shares each, and on the second day thereafter she sold 
and assigned the certificates to the president of the bank. 

At  the trial this issue was submitted: ((Did the defendant bank, at  
the time of its taking up the certificate of the shares of stpck and the 
issuing of new certificates of shares of said stock to Frances E. Williams, 

have actual notice of the provisions of the will of S. P. Cox?" 
(304) And the jury answered "Yes," and in the case sent to this Court 

i t  is admitted that the estate of S. P. Cox was amply solvent, and 
that the exigencies of administration did not require his executors to 
sell said shares of stock to make assets. 

Each party moved for judgment, and the court rendered judgment 
in  favor of the plaintiff for $1,000, interest and costs. Defendant 
excepted, and this is the only exception in  this case. 

Upon these facts, the question seems to be whether the defendant 
exercised due care in taking up the original stock and issuing new cer- 
tificates in lieu thereof to one absolutely who, under the provisions of 
the will, was entitled to only a life estate, or whether it mas neglige&t 
in  not making inquiry, and thereby became liable for the loss of the 
plaintiff in consequence thereof. We have no direct authority on the 
question, and it must be settled upon principles of common reasoning. 

The rights of stockholders and persons interested in  stock are placed 
by law under the protection of the bank, so far  as concerns the transfer 
on its books. The defendant bank, as a corporation, is made the cus- 
todian of the shares of its stockholders, and is clothed with power to pro- 
tect the rights of every one from unauthorized transfer. I t  is a trust 
placed in  its hands for the protection of individual interests, as well as 
its own, and like every other trustee, i t  is bound to execute the trust with.  
proper diligence and care, and is responsible for any loss sustained by 
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its negligence or misconduct. A bank is bound by the same obligations, 
moral and legal, that apply to the case of an individual, unless explicitly 
exempted by law. Thurber v. Bank, 52 Fed., 514. 

We need not consider what constitutes constructive notice of (305) 
the contents of the will, because the jury h a ~ e  found that the de- 
fendant had actual notice of the mill of S. P. Cox. I t  may be stated 
briefly that the assent of an executor to a legacy for life, where there is 
a remainder, is an assent to the remainderman's legacy, because the two 
constitute in lam one legacy. I f  there be no remainder over, or if the 
executor needs the property after the life estate expires, to perform some 
other duty or trust, then such an assent is liniited to the life legacy. 
Howell v. Howell, 38 N.  C., 522; McKoy v. Guirkin, 102 N.  C., 21. 

The defendant insists that there was a sale of the original certificate 
by the executors to the said Frances for value, and that was sufficient to 
justify i t  in issuing new certificates for the absolute interest. I t  will be 
observed that defendant's answer does not aver that there was a sale, or 
that anything of value mas paid, nor is there any evidence of such facts 
except the endorsement of transfer on the back of the original certificate 
of stock. 

Trustees have no authority to sell the trust property, unless authorized 
by the instrument creating the trnst or by an order of the Court of 
Equity, and purchasers buy from them at their peril. 

Executors have the right to sell or pledge notes of hand as u7ell as 
chattels, and the sale is no breach of duty, for the purposes of the estate: 
may require such sales, and the purchaser is held liable for any misap- 
plication of the proceeds unless collusion between the two appears, as if 
the salt: was to pay an individual debt of the purchaser. Gray v. Armis- 
tead, 41 N. C., 74. 

A sale of such notes, etc., however, is not usual and should inrite atten- 
tion to the reasons for so doing. 

I t  is to be regretted that we are not better informed as to the truth of 
the matter in the present case. I t  was easy to have shown whether 
there was an actual sale for value to said Frances, or whether the (306) 
certificate was transferred as her legacy, or whether i t  was done 
in payment of something due her in the general settlement of the estate. 
On these important question the record and proofs are silent; and the 
endorsement on the certificate, which niay be used either in case of an 
actual sale or transfer and delivery as a legacy, is alone relied upon as 
sufficient evidence of an actual bona fide sale. 

The case then is this: On the gne hand, the original stock stood on 
the books in  the name of the testatbr, with actual knowledge of the con- 
tents of the will, wherein this stock was directed to be held by trustees 



I N  THE SUPREME COURT. 
T 

1119 

for successive parties, including the said Frances for l i fe;  and about two 
years after testator's death said life tenant presents said stock to the bank 
and demands new certificates for the absolute interest i n  the original 
stock. On the other hand, the bank officer sees on the back of the certifi- 
cate what is  i n  form, and purports to be a sale for value, signed by the 
executors, one of whom is one of the trustees appointed in  the will. 

W e  are  led to the conclusion that  a prudent business man with these 
facts before h im would have made further inquiry;which was easily 
done by looking a t  the executor's returns in  the clerk's office, or by asking 
the executors themsel~es, or by simply asking the life tenant, Frances, 
when she demanded new stock a t  the counter of the bank, what was the 
t ru th  of the matter. But  nothing of this kind was done. We think, 
therefore, that  the defendant and its officers were negligent i n  this re- 
spect, and are liable for the loss of the plaintiff in consequence thereof. 
We do not think that  the inference from the endorsement on the original 
certificate i s  sufficient to overconze all the facts and circumstances be- 
fore recited. 

AFFIRMED. 

Cited: Wooten v. R. R., 128 K. C., 121; Odell v. House, 144 N.  C., 
649; Baker v. R. R., I73 N. C., 367. 

NATIONAL CITIZENS BANK OF NEW YORK v. CITIZENS NATIONAL 
BANK OF RALEIGH. 

Banks-Collections-Resf~icted Endorsemend-Insolvency 
of Corresponding Bank. 

1. Whenever it appears on the face of a paper that it is in the hands of a bank 
for collection, the proceeds of the collection are the property of the owner, 
and the actual collecting bank is liable to the owner in case of the in- 
solvency of an intermediary bank from which the paper has been received 
for collection, and to whose credit the proceeds have been placed, not- 
withstanding the fact that the state of accounts between such intermediary 
bank and the collecting bank shows a balance (after crediting the collec- 
tion) in favor of the latter. 

2. A restrictive endorsement, such as "For collection for account of," etc., 
prevents the transfer of title to a bank to which it is sent for collection; 
and where, in an action to recover the proceeds of the collection of such 
paper from one who received,it for collection from an intermediary, the 
complaint alleged that the plaintiff had been in possession and was the 
owner of the paper, and such allegations and the presumption arising 
therefrom not having been denied or rebutted, it was not error in the 
court below to adjudge that the plaintiff was the owner. 
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ACTION, tried before Starbuck, J., at January Term, 1896, of NEW 
HANOVER. -By consent a jury trial was waired, and his Honor found the 
facts, which are substantially set out in  the opinion of Associate Justice 
Montgomery. There, was judgment for the plaintiff and the defendant 
appealed. 

Battle $ Mordecai for defendant (appellant). 
Iredell Meares for plaintif. 

MONTGOMERY, J. The drawer of the check lived in Raleigh, N.  C., 
and the payees lived in  New York City. The check was deposited by the 
payees in the plaintiff bank in New York, and by the plaintiffs 
sent on to the Bank of New Hanover a t  Wilmington, N. C., with (308) 
endorsement, "For collection for account of National Citizens' 
Bank of New York" (the plaintiff). The check was sent by the Bank 
of New Hanover to the defendant bank at Raleigh, with the additional 
endorsement, "For collection account of Bank of New Hanover, Wil- 
mington, N. C." The defendant bank entered a credit on its books to 
the Bank of New Hanorer for the amount of the check fifteen minutes 
before the registration of the deed of assignment made by the Bank of 
New Hanover on account of insolvency. The money was collected on 
the same day the credit mas given. The balance on the reciprocal ac- 
counts between the New Hanover Bank and the defendant bank, after 
the credit of the amount of the check, was in favor of defendants. The 
plaintiff bank and the Bank of New Hanover kept no reciprocal ac- 
counts. On the contrary, the plaintiff would send to the Bank of New 
Hanover matters for collection, and when collected the New Hanover 
Bank would remit the proceeds to the plaintiff. The New Hanover Banb 
did not have on its ledger any account with the plaintiff bank. It kept 
only the record of its transactions with the plaintiff on its collection 
register. Upon the facts (which his Honor found by agreement) judg- 
ment was entered for the plaintiff, and the defendants appealed from 
the judgment. There was no error in  the rendering of the judgment. 
The defendants saw, from the endorsements on the check, that it was the 
property of the plaintiff and that the New Hanover Bank was merely 
an agent to collect it for the plaintiff. Boykin v. Bank, 118 N.  C., 566. 
I f  there ever had been any conflict in the decisions of this Court on the 
subject-matter embraced in this opinion, before the case of Boykin v. 
Bank, supra, was decided, that opinion would seem to have re- 
solved the doubt. I t  was held in that case, in substance, that (309) 
wherever i t  appeared on the face of a paper that it was in  the 
possession of a bank for collection the proceeds of the collection were 
the p o j e r t y  of the owner, and that the actual collecting bank is liable 
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to the owner in  case of the insolvency of any intermediary bank which 
has received i t  for collection, unless the actual collector had remitted the 
proceeds or its equivalent to the bank from whom he received it before 
he had knowledge of that bank's insolvency. Simply entering credits on 
mutual accounts between the actual collecting banks and their intBr- 
mediaries mill not protect the actual collector i f  such drafts and checks 
from the demands of the owner under the circumstances of this case. 
For  their own conrenience i t  may be well for the banks and collecting 
agencies to observe such rules, but they will not be allowed to work in- 
jury and loss 70 owners of checks and drafts who send them out to be 
collected and the proceeds returned to them. Of course a bank which 
had received a chelk or draft from an agent bank of the principal would 
be protected if i t  had sent to the agent, before the agent's known insol- 
vency or the principal's demand, the funds, or their equivalent, col- 
lected on the paper. We are aware that this is not the rule in all the 
States of the Union. The counsel of the defendant read to us the opinion 
of the Supreme Court of Tennessee in the case of Howard v. Walker, 
92 Tenn., 452, in m~hich the opposite view of this subject is taken; but 
we will abide by our own decisions. 

The contention of the defendants that the check was not the property 
of the plaintiff can not be sustained. The complaint alleged that it was 
the property of the plaintiffs and i t  was not denied in the answer except 
by legal inference. The defendants averred that the title to the check, 

as a matter of law, passed out of the glaintiff to the Bank of New 
(310) Hanover when the former sent i t  to the latter for collection. This 

is not a sound proposition of law; for, as we have seen, the en- 
dorsement was restricted. The plaintiffs having been in possession of 
the check, and having alleged in their complaint that they were the 
owners of it, the presumption is that i t  was their property; and this pre- 
sumption not having been rebutted, the finding.of his Honor was correct. 

AFFIRMED. 

Cited: Nest case; and Bank v. Wilson, 124 N .  C., 668. 
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PEOPLES BANK OF NEW YORK v. CITIZENS NATIONAL BANK OF 
RALEIGH ET AL. 

Banks-Collections-Restricted Endorsements. 

 or Syllabus, see Bank v. Bank, ante, 307.1 

CIVIL ACTION, tried before Starbuck, J., a t  January Term, 1896, of 
NEW HANOVER. The facts appear in  the opinion. From a judgment 
for the plaintiff the defendants appealed. 

Iredell Meares for plaintiff. 
Battle & Xordecai  for defendants. 

MONTGOMERY, J. Upon examination of the record in this case we find 
that the only difference between it and that of Bank v. Bank ,  ante, 301, 
is that in  the latter the check fo r  the proceeds of which the action was 
brought was drawn on a bank in  Raleigh other than the defendant bank, 
while in  this action the check was drawn on the defendant bank itself. 
For  the reasons stated in Bank v. Bank ,  supra, we are of the opinion that 
in  the rendering of the judgment by his Honor in  favor of the plaintiff 
in  this action, there is 

N O  ERROR. 

Practice-Appeal-Case on Appeal-Agreement of Coumel- 
Service of Case o n  Appeal. 

1. The legal mode of service of a case'on appeal is not waived by an agree- 
ment of caunsel for the appellee that the appellant is "to serve the case 
on" appellee by a certain time. 

2. Where one of several attorneys for the appellee, on being asked to accept 
service of the case on appeal, said that he had no authority to do so, and 
advised that  the case be sent to the other counsel: Held, that  such direc- 
tion was not a waiver of the legal mode of service so as  to authorize a 
service by mail. 

3, Where service of a case on appeal is made by mail, on the last day fol' 
service, instead of by an officer, the failure to promptly return the case 
does not estop the appellee to deny the legality of the service, since, i f  
the case had been promptly returned, it  would have been too late to have 
it  legally served. 

4. This Court will not pass on or recognize alleged verbal agreements of counsel 
when they a re  denied. 
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MOTION for a writ of certiorari as a substitute for lost appeal from 
the judgment of Greene, J., in an action tried at Fall  Term, 1896, of 
C O L U ~ U S .  The facts and the grounds of the motion are stated in the 
opinion of Associate Justice Clark. 

J o h n  D. Be l lamy and Shepherd CG Busbee for the motio.n. 
J .  B. Xchullcen and N a c R a e  a? Day contra. 

CLARK, J. This case differs widely from W i l l i s  v. R. R., post, 718. 
There the agreement, which was admitted, mas that the papers "should 
be sent" to the appellee's counsel. They were accordingly sent to him 
by express, and there was ample time, if he had promptly notified the 

appellant's counsel that he had not intended to waive service, for 
(312) the case to have been served by an officer. This Court held that, 

upon the admitted agreement, the appellant's counsel had reason- 
able ground to understand that service had been waived; and, besides, the 
appellee's counsel, under such circumstances, by delaying several days 
after he received notice that the papers were in  the express office for 
him, and till too late for legal service, to notify appellee's counsel of the 
mistake, was estoppel from insisting that the case could not be legally 
served after the time limited. 

I n  the present case, the agreement, which is in writing, provides: 
"Next term of Brunswick Court fixed fo: settlement of the case on ap- 
peal, appellants to serve case on the plaintiff at least a week before said 
court." This certainly extended the time of service, which is not de- 
nied, but so fa r  from waiving service, it contemplates service, which 
means, of course, legal service. 'No  other agreement is averred, but the 
appellanis rely upon an affidavit that Mr. Cutlar on the last day (Satur- 
day) upon which the case could have been served asked Mr. Rountree in 
Wilniington to accept service, who replied that he had no authority to 
do so, and to mail the papers to the other counsel in  Whiteville, who 
three days thereafter notified the appellant's counsel that they would not 
accept service. As Mr. Rountree had no authority to accept service, he 
could not reasonably have been understood as waiving service, and Xr .  
Cutlar should at once have had the case legally served, especially as the 
agreed time for service was about to expire. Nor is there any estoppel, 
upon the appellee's counsel by their failure to promptly return the case; 
for, if returned by the next mail, the time for service would have ex- 
pired, and their conduct could not have misled the appellant's counsel 

to their detriment. I n  these two essential particulars the case 
(313) differs from Wil l i s  v. R. R., post, 718. Affidavits are filed by the 

appellee's counsel, reciting, among other things that the appel- 
lant's counsel had given them notice that "no favors would be given 
or received," that N r .  Cutlar had since stated to them that his real 
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reason for sending the case by mail mas that he did not knov that the law 
required service by an officer, and expressly denying any written or ver- 
bal agreement to waive the service, or for service other than by an officer 
having been made between counsel. Indeed the appellants Beem to rely 
greatly upon "the liberal practice heretofore prevailing among the mem- 
bers of the bar in the southeastern part of the State." Pearson, C. J., in  
Wilson, v. Hutchison, 74 N.  C., 432, gave notice to the bar that this plea 
would not avail 'against the express terms of the law and this has been 
since cited and approved. This Court could not constitute itself a 
tribunal to decide the limits (sure to be controverted) of the "liberal 
practice heretofore obtaining in this district," nor if such custom were 
admitted could i t  avail to nullify the statute. All that the Court can 
do, when the parties have stipulated to disregard the statute, is to con- 
strue the meaning of the agreement, if in writing, or even if verbal, pro- 
vided i t  is admitted. Mitchell v. Haggard, 105 N. C., 173. I f  an 
alleged verbal agreement of counsel is denied (as in this case) the court 
has uniformly refused the invidious task of weighing the affidavits of 
counsel. Sondley v. Asheville, 112 N.  C., 694; LaDuc v. iVoore, 113 
N .  C., 275; Graham v. Edwards, 114 N. C., 288; Roberts v. Partridge, 
118 N. C., 355. Rule 39 of this Court, which has long been in force, is 
as follows. "The Court will not recognize any agreement of counsel 
in any case unless the same shall appear in the record, or in mrit- 
ing filed in the cause in this Court." Gentlemen of the bar are (314) 
the sole judges of the courtesies they shall extend to each other, 
and i t  is best every way that they should be. Like Gallio, we "will not 
judge of such matters." The Court will only administer legal rights. 

CERTIORARI DENIED. 

Practice-Appeal-Case on Appeal-Service. 

1. Service of all process and papers in a cause (except when service by publi- 
cation is authorized) must be by an officer or acceptance of service, except 
only subpcenas which may be made by one not an officer, provided he is  
not a party to the action. 

2. Hence, under section 550 of The Code, which provides that  the case on 
appeal shall be served oq the appellee, without specifying the manner of 
service, the service must be made by an officer. 

3. Where there is no case on appeal in this Court, and no error appears on the 
record proper, the judgment below will be affirmed. 
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4. In an action to set aside conveyances alleged to have been procured by 
fraud and undue influence, a cause of action is stated by the complaint 
which alleges that the defendant, who had been the former mistress of 
the grantor, and in order to marry whom he had procured a divorce from 
his wife, had, "by continued persuasion, by alternate flattery and com- 
plaining, by excessive importunity, by threats of abandonment, obtained 
undue influence over the will of the said Smith; deceased, 'the grantor,' 
and by means of this fraud and undue influence she exerted such a 
domestic and social force upon the said Smith that he executed the deeds, 
etc.; and the plaintiffs aver that said deeds were executed by reason of 
said fraud or undue influence, and not of the free will and consent of 
said Smith." 

ACTION, tried at  Fall Term, 1896, of COLUMBUS, before Greene, J., 
and a jury. There was a judgment for the plaintiffs, and defendants 
appealed. Upon failure of service of the case on appeal, the defendants 

moved in this Court for a writ of certiorari to have the case on 
(318) appeal settled by the judge, which was denied, and thereupon 

they moved to have their case treated as the proper case on appeal. 
The purpose of the action was to set aside conveyances of property 

alleged to have been procured by undue influence. The eighth allega- 
tion of the complaint referred to in the opinion of Associate Justice 
Clark was as follows : 

"8. That about the year 1872 or 1873 the said H. C. Smith, deceased, 
became infatuated with the defendant, M. C. Smith, said defendant 
being then unmarried, while the said H. C. Smith was a married man; 
and that the defendant, 31. C. Smith, became then and there the mistress 
or concubine of the said H. C. Smith, he being then about fifty years of 
age, and she (the defendant) about twenty or .twenty-one years of age; 
that the illicit and adulterous intercourse then begun continued until the 
defendant M. C. Smith, then bearing the name of Mary Columbia 
Formyduval, gave birth to an illegitimate child-a son; that thereupon 
and thereafter the defendant, M. C. Smith, by the influence she had ac- 
quired by her wicked acts and pleadings, prevailed upon the said H. C. 
Smith to procure a divorce from his lawful wedded wife; that the said 
H. C. Smith, urged on by defendant, M. C. Smith, and blinded by his in- 
fatuation for his concubine, the said M. C. Smith, did, by fraud and 
subornation of witnesses, as plaintiffs are informed and believe, procure 
a decree of divorce from his said wife, Dorcas Smith; that after said 
divorce the defendant, M. C. Smith, and H. C. Smith went through a 
marriage ceremony and lived together as man and wife; that after said 
marriage, and during said cohabitation, the defendant, M. C. Smith, by 
continued persuasion, by alternate flattery andcomplaining, by excessive 
importunity, by threats of abandonment, obtained undue inflnence over 
the will of the said H. C. Smith, deceased, and by means of this fraud 
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or undue influence she exerted such a domestic and social force (316) 
upon the said H. C. Smith that he executed the deed and the 
bills of sale above referred to, and the plaintiffs aver that said deed 
and bills of sale were executed by reason of said fraud or undue influence, 
and not of the free will and consent of said H. C. Smith." 

J .  B. Schulken and MacRae & Day for plaidifis. 
John D. Bellamy, Jr., and Shepherd & Bzisbee for defendants. 

, 

CLARK, J. The application of the appellant, heretofore made for a 
certiorari to have the case settled by the judge, having been denied, they 
now move to have their case on appeal treated as the proper case on ap- 
peal, although service thereof has not been accepted, nor has i t  been, 
served by an officer, claiming that placing the statement of the case in 
the mail in  time to reach the appellees was due service. They admit 
that to do so would be to overrule numerous decisions of this Court, 
which they ask us to review for that purpose. 

The original Code of Civil Procedure, section 80, prorided for service 
of papers in a cause, either personally or by filing in the clerk's office, 
and C. C. I?., see. 301 (the original of the present section 550), pro- 
vided for service of the case and countercase on appeal, "in the manner 
provided by section 80," and the same was true of see. 349 (now 597) 
as to serving notices. The inconveniences and manifest evils which 
arose from thus filing papers which .opposite counsel might not see, or 
might overlook till too late, culminated (after some unpleasant incidents) 
in  a repeal of section 80, and the simple provisions in  sections 550 
and 597 that the statement of the case on appeal, and all notices, (317) 
('shall be served" on respondent, etc. Where no other mode of 
service is provided for, the court held that service must be made by an 
officer, unless service is accepted, according to section 228 for service of 
summons. Allen v. Strickland, 100 N. C., 225. That case, i t  is true, was 
as to the attempted service of a notice by mail, but the principle applies 
to all legal papers as to which "service" is prescribed, without indicating 
any deviation from the ordinary manner of service, and The Code, see. 
597, provides for service of "notices and other papers" in the same man- 
ner. Allert v. Strickland has since been followed by Clark v. Manufac- 
turing Company, 110 N.  C., 111, and S. v. Johnson, 109 N.  C., 852 (as 
to service of notice of appeal when taken out of court), the court saying: 
"The requirement of service by an officer is not only statutory but reason- 
able, as i t  prevents disputes like this, as to whether there has been service 
or not"; also in  S. v. Price, 110 N.  C., 599 '(as to the service of the case 
on appeal), which is followed in Herbin v. Wagoner, 118 N .  C., 656; 
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Forte v. Eoone, 114 N. C., 176; 'Czmmings v. Hoffmdn, 113 N.  C., 267; 
HcNeill v. R. R., 117 N. C., 642; Roberts u. Partridge, 118 N .  C., 355; 
and there are others. Aside from the construction of the statute being so ', 
thoroughly settled, if it were res integra it could not be held otherwise. 
With the policy of the statute in requiring service, if not accepted, to be 
made by an officer, we have nothing to do; but it admits of more than a 
doubt if the substitution of service by counsel or parties, and proved by 
their oaths, would not lead to the greater evil of counter affidavits as to - 
service being made in time, if at all. The former provision, as to service 
by filing in  the clerk's office was so prolific of e d  as to cause its repeal. 

At present any hardship is averted by acceptance of service, or, if  
(318) that is refused, service by an officer, which modes avoid the un- 

pleasantness which might otherwise occur more or less frequently 
to the profession and to the courts of settling such matters upon the con- 
troverted affidavits of counsel. Service of all papers, by our statutes (ex- 
cept in cases where service by publication is authorized), must be by an 
officer, or acceptance of service, except only subpcenas, a s  to which service 
may be made by one not an officer, but even then the service must be "by 
one not a party to the action," and the return sworn to. Code, sec. 
597 (4). 

The counsel moves, in the absence of a case on appeal, to dismiss the 
action because the complaint fails to state a cause of action. I t  is true 
that this motion can be made in this Court for the first time, Rule 27 ;  
but the objection to the complaint is not well taken. Paragraph 8 is 
sufficient as an allegation of fraud and undue influence. 

There being no case on appeal, and no errors appearing upon the face 
of the record, the judgment is 

AFFIRMED. 

Cited: Westbrook v. Hicks, 121 N.  C., 132 ; Lowman v. Ballard, 168 
N. C., 18. 

L. HUSSEY AND A. J. STANFORD v. FRIDAY HILL AND WIFE. 

Action to Foreclose Nortgage. 

Where, in an action of debt on a note and to foreclose a mortgage given to 
secure the same, the execution of the note and mortgage and the regis- 
tration of the latter and the nonpayment of the note are  admitted, the 
plaintiff is  entitled to judgment on the note and of foreclosure, and any 
questions raised by the defendant as  to his title to the land can only be 
passed on in an action between the purchaser a t  the foreclosure sale and 
the defendant. 
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ACTION, to foreclose a mortgage, tried before Starbuck, J . ,  at (319) 
February Term, 1896, of DCPLIN, as upon a case agreed as to the 
following facts : 

"On 21 January, 1884, the defendants executed to plaintiff Stanford 
a mortgage deed in fee simple with the following habendurn and war- 
ranty, to wit: "To have and to hold said lands to the party of the second 
part and his heirs, executors and adniinistrators forever, and the said 
parties of the first part do for thenlselves, their heirs and assigns, agree 
and covenant to and with said party of the second part to forever war- 
rant and defend the title of the said lands to the said party of the second 
part, his heirs and assigns." This mortgage conveyed the real estate in 
controversy, and was made to secure a note under seal recited therein for 
$150, to be due 1 Januasy, 1885, and was probated and recorded 27 
January, 1885, and on the 26 January, 1885, the said mortgage was trans- 
ferred by plaintiff Stanford to plaintiff Hussey in the following words 
endorsed on back of mortgage: "Warsaw, N. C., 26 January, 1885. I 
hereby transfer all my right and interest in and to the within mortgage 
to L. Hussey, his heirs and asigns, this day and date. A. J. Stanford." 
Said note was at  the same time assigned and transferred to Hussey, who 
is now the owner of it. No  payment has ever been made on said note 
and mortgage. The transfer by Stanford to Hussey was not recorded. 
This suit was brought by plaintiffs Hussey and Stanford to foreclose the 
said mortgage. On 8 March, 1883, the defendants, Friday Hill and wife, 
executed to the plaintiff, L. Hussey, upon the same land in controversy a 
mortgage deed to secure an indebtedness therein expressed of two hun- 
dred and twenty-five dollars, divided into two notes, the last of which to 
be due 1 January, 1885. Said mortgage deed was duly recorded 
on 10 March, 1883, and contained a power of sale by the said party (320) 
of second part, his heirs, executors, administrators and assigns.' 

"This mortgage was assigned in  the following words and endorsed on 
back of mortgage: 'I hereby transfer the within mortgage and notes cc 
W. L. Hill, 10 January, 1887. L. Hussey.' That at  the time of said 
transfer Hussey did not notify Hill that he was the owner or held the 
second mortgage. Said transfer or assignment from Hussey to Hill  was 
never registered. W. L. Hill  adrertised, purporting to follow the condi- 
tions of the mortgage assigned to him by Hussey as aforesaid, and sold 
the lands therein described a t  the courthouse door in Kenansville on 6 
February, 1888, and one J. S. Wilson became the purchaser a t  this sale. 
On 20 February, thereafter, Hill  executed to Wilson a deed purporting to 
be in fee for the land, and under the power in the mortgage assigned by 
Hussey to Hill  as aforesaid. Said Wilson purchased for value and with- 
out notice other than that given by the registration of said mortgage 
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deed, of which registration he had no actual notice, and after said sale 
took possession of the lands and received the rents and profits for one 
year. 

"Afterwards and before the institution of this action the defendant 
Friday Hill  bought the land from Wilson for value, and the said Wilson 
executed to him a deed with covenants of seizin, freedom from encum- 
brances and general warranty. 

"This deed was recorded 2 December, 1890. This action was begun 
19  ATovember, 1894. 

"'It was agreed that the foregoing were the facts of the case upon 
which the plaintiffs' rights to foreclose depended, and upon said facts 

the court should render judgment. The defendant moved for 
(321) judgment in his favor upon the facts. Refused by the court. De- 

fendant excepted. Judgment was rendered for the plaintiff, Hus- 
sey. Defendants excepted and appealed, assigning the following errors: 

"I. For  that his Honor erred in holding upon the admitted facts that 
the plaintiff Hussay was not estopped from denying the foreclosure sale 
and the regularity thereof by his assignee, W. L. Hill. 

"11. For  that his Honor erred in holding that the plaintiff Hussey 
was not estopped to set up his second mortgage against his assignee and 
those claiming under him when Hussey sold the first mortgage and failed 
to give his assignee any information at  the time he held this second 
mortgage. 

"111. For that his Honor erred in holding that the plaintiff Hussey 
was entitled to any judgment. 

'(IV. For  that his Honor erred in  holding that the plaintiff Hussey, 
mortgagee, could attack the irregularity of the sale, if the sale was 
irregular. 

"V. For  that his Honor erred in holding that the plaintiff Hussey was 
entitled to any judgment in that defendant Hill held the legal title with 
covenants of warranty from a bona fide purchaser under Hussey's first 
mortgage, which carried the legal title." 

Simmons & Ward for plaintiffs. 
Stevens & Beasley for-defendants. 

FURCHES, J. I t  seems to us that none of the questions argued in this 
Court are presented by the record. The exceptions seem to be intended to 
present a question of estoppel as to the plaintiff Hussey, arising out of 
his assignment of his note and mortgage, of a prior date to the Stanford 
note and mortgage, after he had become the assignee and owner of the 
Stanford note and mortgage; the validity of the Wilson sale, as assignee 
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of Hussey; and as to whether the defendant Friday Hill is (322) 
estopped by his subsequently acquired title through and under the 
Wilson sale. 

These are interesting questions, but as they do not arise in this case, we 
are not called upon to decide them, and any opinion we might express 
as to them would be but obiter. 

These questions can only arise, should the title of the land become 
inrolv.ed, between the purchaser under the Stanford mortgage and the 
defendant who now claims to hold under the Hussey mortgage through 
the Wilson foreclosure sale. 

This is simply an action of debt upon a note of hand, and to fore- 
close a mortgage g i ~ ~ e n  to secure the payment of the note. The mortgage 
is but the incident of the debt. The execution of the note is admitted, 
and the execution and registration of the mortgage are admitted, and it 
is also admitted that the note had not been paid. B e s e  admissions en- 
titled the plaintiff to judgment, ascertaining his debt, and to a sale and 
foreclosure of the mortgaged premises. 

As to whether the defendant Friday Hill has a good title, or any title, 
to the mortgaged land, does not come in question in  this action. The 
judgment is 

Cited: 8. c., 120 N.  C., 312. 

CAROLINA INTERSTATE BUILDING AND LOAN ASSOCIATION 
v. WILLIAM E. BLACK AND WIFE, EMMA C. BLACK. 

Action to Foreclose iJIortgage-Married Woman-Minor-Executors- 
Contracts of Married Woman-Estoppel-Subrogation. 

1. A married woman is incapable of entering into any contract to affect her 
real and personal estate, except for her necessary personal expenses, or 
for the support of her family, or such as were necessary in order to pay 
her ante-nuptial debts, without the written assent of her husband, unless 
she is a free trader. 

2. In order to charge the wife's separate property, where the husband's assent 
is given, the intent to so charge it must appear on the face of the instru- 
ment creating the liability, though the property to be subjected need not 
be specified. 

3. A wife cannot subject her land, or any separate interest therein, in any 
possible way except by a regular conveyance, executed according to the 
requirements of the statute. 
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4. Where a married woman, who was at the time a minor, applied for a loan 
and executed a note and a mortgage purporting to convey her separate 
real estate to secure the note given for the loan: Held, that fraudulent 
representations made by her at the time the mortgage was executed that 
she was twenty-one years of age will not estop her to insist upon the 
invalidity of the mortgage, though the representations were material 
inducements towards the making of the loan. 

5. Where a married woman obtains a loan and gives a mortgage to discharge 
a lien on her separate estate, and such mortgage is void, the lender is not 
entitled to be subrogated ta the lien of the mortgage so discharged. 

S TI ON, tried before Starbuck, J., a t  spring Term, 1896, of MOORE. 
The action was instituted to foreclose ttvo certain mortgages executed by 
the defendants to the plaintiff on 5 September, 1891, and 5 September, 

1892, respectirely, to secure two certain bonds of same date for 
(324) loaned money-the first in the sum of $400 and the second in the 

sun1 of $150. 
The defendants admitted the execution of the bonds and mortgages and 

the proper registration of the mortgages, but denied the right of the 
plaintiff to recover against the feme defendant, on the ground that the 
feme defendant was, at  the time said mortgages were executed, an infant 
under the age of twenty-one years, and on other grounds set forth in the 
answer. 

I t  was admitted that the land described in  said mortgages was the 
property of the fenw defendant, and that both mortgages embraced the 
same property. 

The issues and responses were as follows : 
1. Did Emma C. Black execute the bonds and mortgages described in 

the complaint as surety for her husband to the knowledge of the plain- 
tiff? Answer : ((No.') 

2. Did the plaintiff, by a binding agreement, extend the time of pay- 
ment of said bonds by William E. Black wkthout the knowledge and con- 
sent of Emma C. Black? Answer: "No," by consent. 

3. Was Emma C. Black, at  the time of the execution of said bonds and 
mortgages, an infant ? Answer : "Yes." 

4. I f  so, has Emma C. Black ratified the execution of said bonds and 
mortgages after becoming twenty-one years of age? Answer: "No," by 
consent. 

5. Did Emma C. Black sign the applications for the loans secured by 
the bonds and mortgages which tv&e described in the complaint? An- 
swer: "Yes," by consent. 

6. Did said applications contain the statement that Emma C. Black 
was twenty-one years of age? Answer: "Yes," by consent. 

7. D5d Emma C. Black sign said applications knowing that they con- 
tained this statement ? Answer : ('Yes." 
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8. Did said statement constitute a material inducement to the ( 3 2 5 )  
plaintiff to make said loan? Answer : "Yes." 

9. Was the money, or any part of it, advanced on these loans applied 
to  the liquidation of the mortgage lien of D. A. &Donald on defendant 
E m m a  C. Black's land described in the pleadings? Answer: "Yes, 
$175." 

Issues 7, 8 and 9 submitted on objection of defendants, the court stat- 
ing it would pass upon their materiality after they were answered by the 
jury. The plaintiff moved for judgment of foreclosure on both mort- 
gages and for a judgment against the defendants for balance due, etc. 
Motion denied. Judgment was then rendered declaring the notes and 
mortgage void as to Emma C. Black, and plaintiff appealed. 

B l a c k  &? A d a m s  for p l a i n t i f  ( a p p e l l a n t ) .  
Douglass & Spence  for de fendan t .  

AVERY, J. This action is brought to recover judgment for the amount 
of two notes signed by William E. Black and his wife Emma C. Black, 
and to foreclose two mortgages executed at  the respective dates of the two 
notes, and purporting to convey the separate real estate of the wife to 
secure them. The answer sets up as a defense that the feme defendant 
was under the age of twenty-one when she signed the notes and mort- 
gage, and was then, and has continued up to the present to be, under 
the additional disability of corerture. The jury found these averments 
of the answer to be true. The plaintiff relies by way of replication upon 
the facts afterwards found by the jury, that the feme defendant signed 
an  application for the loan of the money that was the consideration of 
the note sued on, knowing that it contained a representation that she 
was twenty-one years old, and that her representation operated as a ma- 
terial inducement to plaintiff to make the loans. The jury further 
found in response to an issue that $175 of the money loaned on ( 3 2 6 )  
the notels and mortgages was expended in discharging the lien of 
a mortgage of D. A. McDonald on the land embraced in the description 
in  the mortgages sued upon. 

The main contention of the plaintiff is that the feme defendant has 
become liable, and has subjected her property to the lien of the mort- 
gages, not by force of the agreement to pay, but because she is estopped 
to deny the false and fraudulent representations that were the means of 
procuring the plaintiff's money. The plaintiff is the actor in this suit 
and seeks to recorer on an alleged contract entered into by one a t  the 
time both an infant and a feme covert,  and to subject her real property, 
conveyed under a deed executed mhila both disabilities existed. 

1. I f  the feme defendant had been twenty-one years old she would 
h a w  been incapable of entering into any "contract" to affect her real and 
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personal estate, except for her necessary personal expenses or for the 
support of her family, or such as were necessary in order to pay her 
debts existing before marriage without the written consent of her hus- 
band," unless she was a free trader under the provisions of the statute. 
Code, see. 1826. The consent of the husband is not required a t  all 
where the obligation falls within $e three foregoing exceptions. Flaum 
v. Wallace, 103 N. C., 296. 

2. I n  order to charge the wife's separate property where the assent of 
the husband is given, the intent to charge it must appear on the face of 
the instrument creating the liability, though the property to be sub- 
jected need not be specified. The assent of the husband, when given, does 
not enable the wife to make a contract, but to enter into an agreement in 
the nature of an executory contract. Wilcos v. Arnold, 116 N .  C., 78; 

Bank v. Howell, 118 N. C., 271. 
(327) 3. The wife can not subject her land or any separate interest 

therein, in any possible way, but by a regular conveyance executed 
according to the requirements of the statute. The law will not allow her, 
even though she be twenty-one years of age, to dispense with these neces- 
sary forms, and accomplish indirectly, either by silence or active partici- 
pation in a fraud, what the Constitution, as construed by the courts, 
prohibits her from doing directly. Thurber v. LaRoque, 105 N. C., 
301, 311; Farthing v. Xhields, 106 N.  C., 289; Hughes v. Hodges, 102 
N .  C., 236; Lambert v. Kinnery, 74 N. C., 348; Littlejohn v. Egerton, 
76 N. C., 468. 

I t  follows, from the principles alrejady stated, and which are sustained 
by abundant authority, that if the feme defendant had been of full age 
her agreements to pay money, embodied i n  the notes, would have been 
void, and had she been discovert and under twenty-one, those stipula- 
tions would have been, in the view most favorable to their enforcement, 
voidable. She could not have ratified a ~7oid agreement, and if either of 
then1 had been voidable only, the jury have found as'a fact that there 
has been no attempt at  affirmance since she attained her majority. There 
was no error, therefore, in refusing to render a personal judgment 
against her as an obligor to the notes. I n  re Freeman,, 116 N.  C., 199. 

When the wife is of full age she may, by joining her husband in a 
deed executed as prescribed by law, subject her land to a lien to secure 
the husband's debt. Jeffrees v. Green, 79 N. C., 330; Newhart v. Peters, 
80 N. C., 166; In, re Freeman, sapra. But where her deed is void for 
failure to comply with the requirements of the Constitution, she can 
not, "by the indirect medium of an estoppel," created by her conduct, 

in, pais, impart validity to it. Williams v. Walker, 111 N.  C,, 
(328) 604; Lambert v. Kinnery, Hughes v. Hodges; Thurber c. La- 

Roque, supra. 
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The feme defendant is not an actor here. The controversy hinges 
mainly upon the questions whether she has entered into a contract upon 
which a personal judgment can be recovered against her, and whether 
her separate real estate can be subjected under the mortgage deed. The 
prayer in  the answer that the notes and mortgages be ordered to be 
surrendered and canceled does not give character t o  the action. That 

u 

prayer is predicated upon the idea of a previous holding that these in- 
struments are roid as contracts or conveyances, and i t  could be mith- 
drawn if necessary. The contention which confronts us before reach- 
ing that question is that the feme defendant is estopped by her conduct ' 
from setting up her disability in avoidance of her deed. I f  she had come 
into a court where both the principles of lam and equity are adminis- 
tered, seeking to repudiate her own promise because it was invalid as a 
contract, and at  the same time refusing to surrender what she acquired 
as a consideration for that promise, the principle enunciated in Walker 
v. Brooks, 99 N.  C., 207, and in Burns v. 11IcGregor, 90 N.  C., 222, 
would apply, and she would fail to find protection i n  the perpetration 
of the fraud by permitting her to retain the fruits of it, while' she 
repudiated the supposed obligation incurred in order to acquire the 
money. The courts are not at  liberty to violate the Constitution, even 
for the purpose of rectifying what is morally wrong and restoring to the 
rightful owner property acquired by resorting to unconscionable methods. 
Where the Constitution has imposed well-defined limits to the capacity 
of married women to contract, they can not by their own acts enlarge 
their powers. Bigelow on Estoppel, (3 Ed.),  p. 51. 

We have discussed the exceptions upon the theory that the plaintiff 
set u p  the fraud in pleadings by may of estoppel, though there 
seems to be some disaute as to whether the amendmmt to the (329) 

\ ,  

replication relating to the infancy of the feme defendant was ever 
allowed by the court. The plaintiff contends that, apart from the effect 
of coverture upon the validity of her promises and deeds, the female de- 
fendant was estopped as an infant from avoiding and repudiating the 
obligation of those instruments because she misled the plaintiff by the 
representation that she was twenty-one years old. I t  is a principle as old 
as the common law that agreements or attempted contracts of infants 
are voidable at  the option of the infant on attaining his majority. I t  
is expressly found here that there was no ratification, if such a thing had 
been possible where the double disability existed. But i t  is insisted that 
because she obtained money by false representations as to her age, she 
was estopped from denying her obligation to pay. I f  the courts should 
sanction this doctrine, the result would be that the ancient rule, estab- 
lished as a safeguard to protect infants from the wiles of delsigning ras- 
cals, would be abrogated, and the way opened up to reckless youths to 
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evade the law by lying. The courts would thereby put a premium upon 
falsehood and hold out the tem~tat ion to infants and to others, who 
hope to profit by debauching the& to resort to this disreputable method 
of enabling the one to sqnander and the other to extort the patrimony in- 
tended to prepare a child for future usefulness. 

On the i the r  hand. considering the defendant as a feme covert only. 
u " ,  

the fund expended in  payment of a mortgage, of which we have no his- 
tory, but which is found to h a ~ e  constituted a lien on her land, could not 
be followed upon the principle of subrogation, or any other principle, 

so as to subject her land. Where the wife is silent when the 
(330) husband expends money on her separate real estate, that fact in 

no way affects her title. Thurber v. LaRoque, supra. 
I f ,  however, i t  were conceded that she could not be protected on 

account of the disability of corerture against the claim of the plaintiff 
to be subrogated to the rights of the older mortgagee, her position as 
an infant who had neither ratified an express or implied promise, if 
made, to reimburse the plaintiff for any such expenditure, if made, would 
be impregnable. KO person can conipel an infant, who has not agreed 
to do so after attaining full age, to repay money expended for him 
officiously in the improvement of his land, no matter what the effect may 
have been. 

For  the reasons given, the judgment is 

Cited: Weathers v. Borders, 121 N. C., 388; XcLeod v. ~illiahs, 
122 N.  C., 454; Weathers v. Borders, 124 N .  C., 614; Zachary v. Perry, 
130 N .  C., 291; Ball v. Payuin, 140 X. C., 92. 

J. B. McPHAIL v. BOARD O F  COMMISSIONERS O F  CUMBERLAND 
COUNTY. 

Counties-County Commissioners-Contmt for Bridges- 
Delegation of Authority-Quantm Meruit. 

1. Under ch. 370, Acts of 1887, the county commissioners alone have the power 
to determine upon the necessity for the construction or repair of bridges 
and to contract for the same, and such power cannot be delegated to the 
township supervisors or others. After deciding that a bridge shall be 
built or repaired, they can appoint the township supervisors or other 
agents to have the work done at a price fixed by the commissioners, or 
may refer the matter beforehand to such supervisors to ascertain and 
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report the facts and lowest price at which the work can be done, but the 
supervisors have no power to accept a bid without the approval of the 
commissioners. 

2. An order passed by a board of county commissioners that "the repairs of 
Evans Creek bridge are referred to R. J. H. and A. McN." conferred no 
power upon such persons to make a contract, but only to ascertain and 
report to the commissioners, for their action, the facts connected with 
and the cost of the repaire. 

3. Where repairs have been made on a bridge, and the work has been accepted 
by the county, the contractor may recover therefor on a quantum meruit 
for the reasonable and just value of the work and labor done and material 
furnished, though the action was brought on a special contract for the 
repairs made with supervisors who had no authority to make the contract. 

ACTION, begun in justice's court, and heajd on appeal by (331) 
Greene, J., and a jury, at  April Term, 1896,'of CUMBERLAND. 
The plaintiff declared upon a contract for building a bridge a t  the price 
of twenty-three dollars and fifty cents. The defendant, when the case 
mas called, objected to the court's trying the case, for that there was 
no law authorizing the holding of a court at  this time, and that i t  had 
no jurisdiction to try the case at  this time. Objection overruled and 
defendant excepted. 

Geo. M. Rose for plaintiffs. 
AT. W .  Ray  for defendants (appellants). 

CLARK, J. AS The Code, section 2034, originally stood, when (334) 
bridges mere beyond the reasonable capacity of the road over- 
seer and his hands, the board of township supervisors were enipowered 
to contract for the building, keeping and repairing of the same, with the 
concurrence of the board of county commissioners. Even under that 
statute any contract made by the township supervisors would not have 
been valid till reported to and concurred in by the county commissioners. 
The township supervisors here pursued no improper plan in advertising 
for the lowest bid, but they erred in supposing that they were bound to 
accept it, no matter how unreasonable, or that they could accept it a t  all 
without the concurrence of the county commissioners, to whom they 
should have reported it for approval. But even as thus guarded, the 
Legislature of 1887 (chapter 370) thought there was room for abuse, 
and struck out even this qualified authority in the township supervisors, 
and provided that the contracts in  all such cases shall be made by the 
county commissioners. The determination whether a bridge or its re- 
pair is needed, and the sum to be paid, is thus confined to their judg- 
ment, and can not be delegated. When they have decided that a bridge 
should be built or repaired, they can appoint the township supervisors 
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OT others agents to have the work done at  a price fixed by themselves- 
that would be a mere ministerial duty. And to enlighten themselves, 
they can refer the matter beforehand to the township supervisors (or  

possibly others) to report the facts and the lowest price at which 
(335)  the work can be done, subject, of course, to their own approval. 

The order passed by the commissioners. '(The repairs of Evans 
Creek bridge are referred to R. J. Harrison and Alexander 31cNeil1," 
meant no more than that and was valid. I f  it had meant to confer upon 
the referees the power to determine either the question whether the re- 
pairs should be made or the discretion to fix the amount to be paid, with- 
out being subject to approval by the county commissioners, the order 
would have been invalid; besides, the words of the order can not, with- 
out straining, be construed to carry such powers. 

As the repairs have been actually made and accepted, the county is 
bound on a quantum, merui t  for the reasonable and just value of the 
work and labor done and material furnished, but not for the attempted 
contract of Harrison and McNeill, which, under the law, they had and 
could have no authority to make so as to bind the county. 

The question raised as to the legality of the term of the court at  which 
the action was tried is settled by the decision in McNei l l  v. X c D u f i e ,  
post, 336. 

ERROR. 

(336)  
McNEILL & HALL v. JOHN R. McDUIWIE. 

Courts-Term of Court-Validity of-Xtatutes-Construction 
of-Repeal b y  Implicat ion.  

1. Under ch. 86, Laws 1895, providing for the holding of a Superior Court in  
Cumberland County "on the sixth Monday after the first Monday i n  
March, to continue for two weeks," the judge may appear on any day 
within the two weeks (if the court has not previously been adjourned) 
and that  part of the term actually held will be as  valid as if court had 
been opened on the day fixed by the statute. 

2. Chapter 281, Acts of 1895, provided that a Superior Court should be held i n  
Richmond County "on the sixth Monday after the fimt Monday in March," 
while ch. 86, Laws 1895, provided that a Superior Court should be held in  
Cumberland County, commencing on the same date and "to continue for 
two weeks": Held, that ch. 281 is not so irreconcilably in conflict with 
ch. 86 as  to repeal it ,  since both counties being in the same judicial dis- 
trict, the judge, after opening court in Richmond County on the day fixed 
by statute, could lawfully hold court in Cumberland County before the 
end of the two weeks, the court not having been previously adjourned 
by the aheriff. 



N. C.] SEPTEMBER TERM, 1896. 

3. In such case it was proper for the judge to direct the clerk of Cumberland 
Superior Court to follow the customary formula, describing the court as 
begun and opened on the first day thereof as specified in the statute. 

CLAIM and delivery, tried before Greene, J., and a jury, at April 
Term, 1896, of CUMBERLAND. 

The defendant excepted to the jurisdiction of the court upon the 
ground that the law did not authorize said court to be held at  the time. 
Exception overruled and defendant excepted. Upon the trial there was 
no exception on the defendant's part as to the rulings of the court upon 
the exception or rejection of evidence. No  special instruction vas  
asked for by the defendant. There was judgment for the plain- 
tiffs and defendant appealed. (337) 

Geo. M.  Rose for p la in t i f s .  
AT. W .  R a y  for defendant. 

CLARK, J. Chapter 86, Laws 1895, provides for a Superior Court to 
be held in Cumberland County "on the 6th Monday after the 1st Mon- 
day in March, to continue for two weeks." By chapher 281 of the same 
Acts, but ratified later in  the session, i t  is enacted that a Superior Court 
be held in Richmond County "on the sixth Nonday after the first Mon- 
day in March," Cumberland and Richmond counties being in the same 
judicial district. I t  is clear that the two courts can not be readily 
opened on the same day by the same judge. But it does not follow neces- 
sarily that one act repeals the other. There is no express repeal, and 
the courts lean strongIy against repeals by implication. There is an 
apparent conflict, but n o n  con.stat that the judge might not hold both 
courts, beginning his session '(as he did) in Cumberland after dispatch- 
ing the business before him in Richmond. I f  he had been detained by 
illness or any other cause, so that he could not appear till the second 
Monday at Cumberland, that term being authorized for two weeks and 
not having been adjourned on the fourth day by the sheriff, the court 
would have been valid, and by fiction of law all its judgmeuts would 
have dated as of the "sixth Monday after the first Monday in March," 
no matter on what day the court actually opened or any particular judg- 
ment was entered. Norwood v. T h o r p ,  64 N.  C., 682. I t  can make no 
difference what was the cause of the judge's absence, whether illness or 
attending to official duties eelse~~here. The material and only essential 
facts are that the judge designated by law to hold the court ap- 
peared within the time prescribed and held it, the court not hav- (338) 
ing been previously adjourned (in consequelnce doubtless of direc- 
tions given to the sheriff by the judge). His Honor was authorized by 
statute to hold the Superior Court of Cumberland for two weeks, be- 
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ginning on the sixth Monday, and the part of the term he actually held 
is not invalidated because (from whatever cause is immaterial) he did 
not open the court upon the first day of the prescribed term. The jndge 
properly directed the clerk to follow the customary formula describing 
the court as begun and opened on the first day thereof, as specified in 
the statute. Norwood v. Thorp, 64 N .  C., 682. 

We have the authority of Sir  Boyle Roche that "no man can be in 
two places at  the same time, barring he is a bird," and certainly the 
judge could not open court in two counties at the same hour, but it is 
not physically impossible that he might do so on the same day if at  
different hours, adjourning one of the courts to a later day in  the term. 
At any rate, the conflict is not such that the court is compelled to hold 
one act as being necessarily a repeal of the other; and such being the 
case we must sustain both statutes. Wortham v. Basket, 99 N.  C., 70. 
His  Honor below had no difficulty in doing so, for he in fact held both 
courts, and if he found i t  possible in fact we ought not to find i t  impos- 
sible in law. 

The conflict is more seeming than real, not being irreconcilable, but 
i t  is an awkward inconvenience caused by legislative inadvertence, and 
will doubtless be corrected at the next session of the General Assembly. 
NO ERROR. 

Cited: McPhail v. Comrs., ante, 335 ; Waterworks v. Tillinghast, 
post, 348; Andrews v. Tel. Co., post, 406; Davidson v. Land Co., 120 
N .  C., 259. 

(339) 
WILLIAMSON & GO. v. E. NEALY. 

Attachment-Property in  Hands of Sheriff Under Other Process. 

The law will not allow its precepts and process to be interfered with until their 
execution has been completed; hence, property in the hands of a sheriff, 
under a manbate in claim and delivery proceedings ordering him to 
deliver it to the plaintiff, is not subject to attachment, notwithstanding 
the fact that a mortgage under which the claim and delivery plaintiff 
proceeds is unregistered. 

ACTION, heard before Starbuck, J., at Fall  Term, 1896, of COLUNBUS. 
A jury trial was waived, and the court found the facts, which were 

agreed to by the parties: 
That on 28 April, 1896, the plaintiffs sold the defendant E. Nealy 

a buggy, and said defendant executed to plaintiffs the following paper- 
writing : 
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"$20. 
"Sixty days after date I promise to pay Williamson & Co. twenty 

dollars for value received on one open Wren buggy. I t  is to stand good 
for the above amount if not paid when due. 

"Given under my hand and seal, this $8 April, 1896. 
"E. NEALY [SEAL.] 

"M. Q. Coleman." 

That the buggy therein described was the one sold by plaintiffs, and 
is the buggy in  controversy in this action. 

That on 11 July, 1896, the plaintiff, after default in the payment of 
the debt described in the paper-writing, began this action before a justice 
of the peace for the recovery of said buggy, and sued the writ of claim 
and delivery, and that the sheriff seized the buggy and took the 
same into his possession under said writ of claim and delivery. .(340) 

That on the same day and after the seizure of the buggy under 
said writ the defendants, Hall & Pearsall and Worth & Worth, who have 
valid debts against defendant Nealy having been contracted prior to 28 
April, sued writs of attachment, having proper grounds therefor. 

That the sheriff, then already in possession of said buggy under the 
claim and delivery process, levied on the buggy under the said writs of 
attachment. 

That the said paper-writing was not recorded till after the levying of 
said attachments. 

The defendants, other than Nealy, were allowed to implead in this 
action before the justice on 13 July, 1896. 

Upon the foregoing facts it was adjudged by the court that the plain- 
tiffs are entitled to the possession of the buggy in  controversy in  this 
action, described as an open Wren buggy, and in the hands of the sheriff 
of Columbus County. 

I t  was further adjudged that the plaintiffs recover their costs of the . 
defendants, to be taxed by the clerk, prorided that the defendants, B. G. 
Worth, D. G. Worth, B. F. Hall and Oscar Pearsall, shall not be taxed 
with any cost that accrued prior to 13 July, 1896. 

The defendants, B. G. Worth, D. G. Worth, B. F. Hall and Oscar 
Pearsall, excepted to the foregoing judgment and appealed. 

John D. Be l lamy ,  Jr., for plaintif is.  
J .  B. Schulken for appellants.  

FURCHES, J. The plaintiffs claini title to the buggy under an unreg- 
istered mortgage from the defendant NeaIy, and the interpleaders, Worth 
and others, claim title under attachments against the defendant Nealy. 
The plaintiffs, under claim and delivery proceedings, had caused the 
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(341) buggy to be taken by the sheriff, and while the sheriff had 
the property i11 his possession under these proceedings, the de- 

fendant interpleaders placed in his hands the attachment papers on their 
claim, and the sheriff levied the same (if he had the right to do so) on 
the buggy while it was still in hfs possession under the claim and delivery 
proceedings. That after this lery, and while the property was still so 
in the hands of the sheriff, the mortgage under which the plaintiffs ' 

claim was registered. 
I t  is admitted that an unregistered mortgage is good against the 

mortgagor, and i t  is also admitted that it is not good as against creditors. 
I t  was contended by the defendant interpleadelrs that their attach- 

ments were executed by the sheriff before the mortgage was registered, 
and this entitles them to the buggy, while the plaintiffs contend that 
the buggy was in  custodia Zegis at the time the attachments tvere put 
in thehands of the sheriff, and remained so until after the mortgage was 
registered. That for this reason the sheriff could not execute the attach- 
ments while the buggy was so in his custody, and the levy after the regis- 
tration of the mortgage did not or would not affect their title. The 
plaintiffs' counsel cited in support of their position (that the buggy, 
being in custodFa legis, could not be levied on), Akton, v. Clay, 3 N.  C., 
171; Overton v. Hill, 5 N.  C., 47, and Hunt v. Stevens, 25 N.  C., 365. 
But this doctrine of custodia leg+ preventing a levy is overruled in  S. v .  
Lea, 30 N. C., 94, and Gaither w: Ballew, 49 N. C., 488. And it is a 
little singular that the court (Pearson, J., delivering the opinion), in 
the case of Gaither zq. Ballew, cites and comments on Alston v. Clay and 
Overton v. Hill, without making any mention of Hunt  v. Xieven.s, or 

Jeffreys v .  Lea, supra, when Jefreys  v. Lea enunciated the same 
(342) doctrine as is enunciated in Gaither v. Ballew. 

The doctrine enunciated in Jeffreys v. Lea and Gaither w. Ral- 
Zew is not put upon the ground of being in  custodia legis, but upon the 
ground that the service of the attachment would interfere with the exe- 
cution of the process of the court in the hands of the sheriff, under which 
he seized the property. But that for money in  the hands of a clerk, 
where no further order of the court is necessary to be made, and the 
party to whom it belongs has a right to demand it, an attachment will 
lie. And the same with a sheriff, where he has money in his hands col- 
lected under process but which the owner may demand, and the sheriff 
would have a right to pay over to him, i t  is the subject of an attachment 
against the owner. 

And i t  is only where the service of such attachment would conflict 
with the discharge of his duties as sheriff in obeying the order or man- 
date of a court under which he took possession of the property or effects 
i n  his hands that an attachment can not be served. 

200 



N. C.] SEPTEMBER TERM, 1896. 

I n  claim a n d  delivery t h e  manda te  is to  t ake  t h e  property a n d  deliver 
it t o  the  plaintiff. Code, sec. 323. S o  it mould seem t h a t  while t h e  
buggy was i n  the  possession of t h e  sheriff, under  this  manda te  of t h e  
court, t h e  l a w  will  no t  allow h i m  to serve a n y  other  process t h a t  would 
conflict with h i s  d u t y  i n  delivering the  property h e  h a d  taken under  
t h e  claim a n d  delivery proceeding to the  plaintiff, o r  t h a t  would in jur i -  
ously affect the  plaintiff's r ight  to the  property while it was  i n  h i s  pos- 
session under  said process. 

I t  seems t h a t  t h e  l a w  will not allow the execution of i t s  precepts a n d  
process t o  be  interfered with un t i l  their  execution h a s  been completed. 

U n d e r  the  facts  found  by  the; court  me find no e r ror  of l a w  a n d  
t h e  judgment is  

AFFIRXED. 

Cited:  .Mitchell v. S i m s ,  1 2 4  N .  C., 415;  
N. C., 458;  L e m l y  v. Ell is ,  143 N. C., 211. 

(343 

LeRoy  c. Jacobosky, 136 

FAYETTEVILLE WATERWORKS COMPANY v. S. W. TILLINGHAST. 

A c t i o n  b y  Landlord to Recover Leased Property-Landlord and T e n a n t  
-Estoppel in Pais-Pleading-Issues-Rights of T e n a n t .  

1. One who contracts with a corporation through persons interested in  i t  and 
professing to represent it, and by virtue of such contract gets possession 
of the property as  lessee, and holds i t  until the expiration of the time 
limited by the contract, is estopped to deny that the corporation was 
properly incorporated and officered and that it  is the owner of the leased 
property. 

2. Where, in an action by a waterworks company against a lessee of its prop- 
erty to recover possession of the property after the expiration of the 
lease, the defendant alleges that  plaintiff is not the owner of the property, 
he cannot be allowed to interpose the additional and inconsistent plea 
that,  being tenant from year to year, he has not had the legal notice of 
three months to quit. 

3. The plea by a tenant in  common of the general issue, or its equivalent, the 
denial of plaintiff's title in a n  action to recover possession of property, 
being an admission of ouster, the defendant in  a n  action by a landlord 
to recover leased property cannot deny plaintiff's title and a t  the  same 
time plead co-tenancy. 

4. In  an action to recover leased premises, for a n  account of the rents and the 
appointment of a receiver, the defendant denied plaintiff's ownership of 
the property, and pleaded that he was a co-tenant with other part owners 
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thereof, and also pleaded that he, being a tenant of the property from year 
to year, had not received the legal notice to quit: Held, that it was not 
error to submit the issue, "Is the plaintiff entitled to the possessicn of the 
property described in the complaint?" 

5. Where a contract of lease of waterworks provided that the lessee should 
keep up the repairs, and might add new extensions to the system, and 
that the lessor should not have the right, at the expiration of the lease, 
to take possession of such new extensions without paying for the same, 
the court will, in an action by the lessor to recover possession and for the 
appointment of a receiver, see that such extensions are taken into account 
and paid for out of the rents or otherwise. 

(344) ACTION by the plaintiff as lessor against the lessee to recover 
possession of the property of the Fayetteville Waterworks Com- 

pany, leased to the defendant, for an account of rents and the appoint- 
ment of a receiver, heard before Gre~ne, J., and a jury, at Fall  Term, 
1896, of CUNBERLAND. The facts appear in  the opinion of Associate 
Justice Furches. There was judgment for the plaintiff, and defendant 
appealed. 

G. M. Rose for plaintif. 
N. W. Iluy for defendant (appellant). 

FURCHES, J. Plaintiff alleges that i t  is a corporation chartered by 
the Legislature of North Carolina (Laws 1820, p. 44), called and known 
as the "Fayetteville Waterworks Company." And on 1 July, 1883, the 
defendant, on the one part, and William Huske and W. N. Tillinghast, 
acting for and in behalf of said corporation (being interested in this 

corporate property, and there being no regular officers of the 
(345) same) entered into a contract to lease to the defendant this prop- 

erty for the term of one year, with the option of two more years, 
which contract and lease is as follows: 

"Memoranda of agreement and contract of lease, made and entered 
into by and between S. Willard Tillinghast, of Fayetteville, N. C., and 
the Fayetteville Waterworks Company, a corporation existing under the 
laws of North Carolina. Tillinghast takes into his possession and full 
control all the property of erery kind belonging and appertaining to the 
Fayetteville Waterworks, including their franchise, easements, privileges 
and rights of eT7ery kind, with full power and authority to use the same 
in  such manner as he may deem best, for the aim and purpose for which 
the said corporation mas chartered. H e  shall do all needed repairing 
and refitting of the property of erery kind, as heretofore in  use, and may 

enlarge and increase the same in such manner and in such ways 
and places as he may deem expedient. And for the use and occupation 
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of said property, with the right to collect water rates as allowed by the 
charter of said company and all its privileges, Tillinghast shall pay 
fifty dollars ($50) per annum to each of the present owners or share- 
holders, claiming as heirs or as the assignee or representative of the 
heirs of the late James Baker, as the said principal shares or interest 
were on 1 July, 1883, i t  being understood that this lease is to begin and 
date as from 1 July, 1883, and to continue for one year a t  least, and that 
the said Tillinghast shall have the option to continue it for two years, 
and for three years, until 1 July, 1886, if he shall desire to do so. 

"At the expiration of the lease, or when i t  shall be terminated by 
Tillinghast, he shall surrender all the property now included and given 
into his possession by virtue hereof, with all the repairs that may be put 
thereon. But  all extension of pipe, additional pumps, reservoirs, con- 
duits and additional structures and improvements of every kind 
that may be, made, over and above the general repairs to the prop- (346) 
erty as now exists, or as the said extension and additions may be 
a t  the expiration or termination of this lease, shall be paid for a t  such 
price as may be agreed upon by the parties, and until such price is paid 
the said Waterworks Company shall not have the right to take such 
extensions and additions into use, possession or control. 

"S. W. TILLINGHAST. [SEAL] 

('WM. HUSKE. [SEAL] 

"W. N. TILLINCHAST, [SEAL] 

"Agent for .May C. Faker." 

The defendant admits making and signing this lease, and that he en- 
tered and took possession of the property under the same; that he had 
been in  possession ever since and is still in possession of the same. But 
he denies that plaintiff is a corporation; admits that an act of incorpora- 
tion was passed by the Legislature, as alleged by plaintiff, but alleges 
that i t  was never organized as a corporation; that i t  has no oficers and 
never had had, and denies its right to bring and maintain this action. 

Defendant further alleges that this property is real estate and belongs 
to the heirs a t  law of one Baker and their assigns, who are tenants in 
common, and that by assignment from some of these heirs he has become 
the owner and tenant in  common of the property, with the other heirs 
and assignees of Baker. H e  admits that J .  A. Huske, who seems to be 
the active party in bringing this action, is interested as one of the heirs 
of Baker; and Huske testifies without objection, and his testimony is not 
contradicted, that he is the authorized attorney in fact of other heirs, 
and represented four-sevenths interest in the concern, and was the 
administrator of his father, William Huske, one of the signers of (347) 
the lease to defendant. But defendant says there had been no 
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meeting had of the parties interested in this property, by which this 
action is authorized to be brought, and that J. A. Huske has no right 
to bring the same. 

H e  further says that he has never denied the right of the Baker heirs 
and their assigns, as tenants in common with him, and that he did not 
have three months notice to quit, as the law provides and requires should 
be given. 

But i t  seems to us that defendant, by his answer, "cuts himself," as 
J u d g e  Pearson used to say; that he can not deny the plaintiff's title, 
and, failing in that defense, fall back on the ground that he is a tenant 
in  common and has not refused to let the other tenants in; and, on fail- 
ing in that defense, fall back upon the defense that he is a tenant of 
plaintiff and has not had legal notice to surrender, treating him as a 
tenant from year to year on account of his being allowed to hold over. 

We do not feel called upon to inquire into the regularity of the organi- 
zation of the plaintiff corporation, as to whether it has any officers or 
not. The fact that the defendant contracted, through those interested in 
it and professing to represent it, and by virtue of this contract and lease 
the defendant was enabled to get possession of the property, and did get 
possession and still holds the same, estops him from now denying that 
the plaintiff is properly organized and officered and that the plaintiff is 
the owner. This doctrine is well established by authority as well as the 
reason of the thing. N i n i n g  Co.  v. Goodhue, 118 N.  C., 981,'and cases 
there cited. S p r i n g s  v. Schenck ,  99 N .  C., 551. ;?;either can the plea 
of tenancy avail the defendant. H e  "can not blow hot and cold at the 
same breath." H e  can not in the same answer say to the plaintiff, "You 

are not the owner of this property and have no right to the posses- 
(348) sion," and then say, "I am your tenant and would hav,e vacated if 

you had given me the notice the law requires." V i n c e n t  v. Cor- 
bin, 85 N. C., 108 ; 8 p r i n g s  v. Schenck ,  supra. 

Nor can he relieve himself of the effect of this relation of landlord 
and tenant without a complete surrender of the possession he acquired 
under contract of tenancy. The parties must be first put in  s ta tu  quo. 
Pprings  u. Schenck ,  supra. 

We are not to be understood by anything we hare said in  this opinion 
that a landlord has the right to dispossess his tenant from year to year, 
without first giving the statutory notice, where the tenant acknowledger; 
the tenancy, sets up no adverse claim or other defense, and relies upon 
the want of legal notice. 

Nor can the plea of tenancy in common avail the defendant. The 
plea of the general issue, or what is equivalent to that under the p~esent 
practice, by a tenant in common is an admission of ouster. GiZchrist s. 
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Middle ton ,  107 N. C., 663, p. 683. The denial of plaintiff's title was 
equivalent to a plea of the general issue. 

There was objection to the issue submitted, which was as follows: "Is 
the plaintiff entitled to the possession of the property described in the 
complaint ?" To which the jury responded in the afti_lrnlative. We are 
of the opinion this was a proper issue, and the verdict of the jury was 
a proper finding. 

The question made on the trial, as to the regularity and jurisdiction 
of the court, was passed upon and the jurisdiction of the court sustained 
in  McXeiZZ v. Z c D u f i e ,  ante ,  336. 

There seems to have been no exceptions'taken to the judgment of the 
court. But i t  appears from the contract of lease, under which the 
defendant went into possession, that defendant was authorized to (349) 
add new extension, etc., as distinguished from the repairs he might 
put on the works already i n ;  and that the plaintiff shall not have the 
right to take the same into possession and use until they are paid for. 
The case is still retained and in the hands of a receiver, and if the de- 
fendant has put in  any such improvenients the court will see that they 
are taken into the account which has been ordered, and that they are 
paid for out of the rents, or otherwise, before the plaintiff is restored to 
possession. With this modification in the judgment i t  is affirmed. This 
judgment of the court rests on the doctrine of tenancy and estoppel, and 
will not affect any rights the plaintiff or defendant may have in a proper 
proceeding to assert the same. 

MODIFIED AND AFFIRMED, 

Ci ted:  H e n d o n  v. R. R., 127 N. C., 113. 

STATE ox THE RELAT~ON OF H. L. COOK, ASSIGNEE OF A. AND A. B. McIVER, 
v. JAMES B. SMITH, SHERIFF, ASD OTHERS. 

A c t i o n  Aga ins t  X l ~ e r i f - J o i n d e r  of Causes  of Actiorz- 
Practice-Parties. 

1. Under section 267 (1) of The Code all causes of action, of whatever nature, 
in favor of the plaintiff against the same defendants, can be united in  one 
action when they arise out of the same transaction or transactions con- 
nected with the same subject of action. 

2. Causes of action against a sheriff and the sureties on his official bond for 
illegal levy and sale are properly joined with a cause of action against a 
person who directed or procured such levy and sale to be made, and gave 
a n  indemnifying bond therefor. 
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COOK v. SMITH. 

3. Such action, since i t  embraced a cause of action against the surety on the 
sheriff's bond, was properly brought in  the name of the State on the 
relation of the plaintiff. 

ACTION, heard on complaint and demurrer, before Greene, J., at April 
Term, 1896, of CUMBERLAND. The complaint was as fbllows: 

''1st. That on 20 Nay, 1891, ,4. McIver and A. B. McIver made, exe- 
cuted and delivered to the plaintiff and John S. NcIver a deed of assign- 
ment whereby and wherein they conveyed to them in trust and for the 
purposes therein mentioned all the goods, wares and merchandise, prop- 
erty and effects, as fully described and set out i n  said deed, which was 
recorded in said county on 20 May, 1891, in Book R, No. 4, pages 207- 
210, and which said deed is made a part of this complaint. 

"2d. That the defendant, Jas. B. Smith, is now, and was at  the times 
hereinafter mentioned, the Sheriff of Cumberland County, having given 

bond and qualified as such, with the defendant Walter Watson as 
(351) surety, a copy of which said bond is hereto attached and made a 

part of this complaint. 
"3d. That on 23 May, 1891, the defendant, Frank W. Thornton, 

caused to be issued to the defendant, James B. Smith, Sheriff, as afore- 
said, executions against the property of the said A. McIver and A. B. 
McIver for the sum of $38 and $53, total $91 ; and notwithstanding the 
said James B. Smith, Sheriff, had notice that the plaintiff claimed title 
to said goods, levied the said execution upon the property of the plain- 
tiff, who has since become the sole assignee of A. and A. B. McIver, by 
order of the court, in violation of the plaintiff's rights unlawfully levied 
and unlawfully sold the said goods under said executions as the prop- 
erty of said A. and A. B. McIver. 

"4th. That the said defendant sheriff in making the levy which the 
plaintiff alleges was unlawful, seized and took into his possession a large 
amount of goods of far  greater value than the amount called for in the 
executions, to wit: a large amount of goods such as groceries and other 
goods, an inventory of which has not been filed by the said sheriff, and 
a large amount of goods, such as liquors and other property at  the Over- 
baugh house, the goods first mentioned being in the storehouse on Hay 
Street, in  Fayetteville, N. C., lately occupied by A. and A. B. McIver, 
the said levy being largely in  excess of the amount called for by execu- 
tion, and a great many of the same became injured and a number utterly 
ruined by being kept without air or ventilation while so in the custody 

of the defendant sheriff, to the great damage of the plaintiff, and 
(352) that the value of the goods so levied upon by the said sheriff was 

$3,000, and the amount called for in the execution under and by 
rirtue of which the levy was made was $91 and costs, $4.50. 
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''5th. That the goods and effects so arongfully levied upon were ad- 
vertised and sold, the sale being advertised for 6 June, Saturday, when 
the said sheriff, without sufficient notice and without cause, postponed 
the sale, notwithstanding the fact that the day advertised for the sale 
was the time when large numbers of bidders XTere attending and ready 
as well as desired to bid at  the sale; but the sale mas postponed to a time 
later, and the plaintiff avers that the goods brought less in consequence, 
and were kept thereby a longer time in the heat of a closed storehouse, 
thus adding to the plaintiff's loss and injury; that the first sale day as 
advertised was for Saturday, 6 June, 1891, when there were many people 
ready to attend the sale, and at  the time to which i t  was postponed there 
mere fa r  less, as i t  was a less public day, and the plaintiff was greatly 
injured thereby. 

"6th. That, in pursuance of said unlawful levy, the said sheriff wrong- 
fully sold the plaintiff's goods, after keeping them in possession for a 
long time, to wit: from the 23d of X a y  until 8 June, 1891 ; and finally, 
on 8 June, 1891, he sold the same, which were of the actual value of 
$220, a sum far  greater than the amount called for in  the said executions, 
and thereafter returned said executions satisfied. 

"7th. That the actual d u e  of said goods so levied upon by the said 
sheriff mas $3,000, and the said F. W. Thornton, defendant herein, di- 
rected the said sheriff to sell the same without regard to the deed of 
assignment and the plaintiff's rights thereunder, and agreed to indemnify 
the said sheriff against any and all loss that might arise, or any 
damage that might ensue, from said unlawful levy and sale, and (353) 
did do so, as the plaintiff has been informed by the said sheriff, 
and after the said sale the said F. W. Thornton received poceeds 
thereof to his own use and benefit. 

"8th. That before the said sale the plaintiff forbid the said sheriff 
from selling the goods so levied upon, and notified him of his title thereto, 
and that since said sale he denlanded the proceeds thereof, which the 
said sheriff disregarded, and has refused to pay over the proceeds thereof 
to the plaintiff or any part thereof. 

"9th. That by reason of the premises the plaintiff has been injured, 
and sustained loss to the amount of the value of the goods, to wit, $210, 
and the actual value of the same, which were so levied upon and sold, 
to wit, and the great damage to the goods which were not sold, but in- 
jured and totally ruined by the heat of confinement in  the closed places 
while so in the sheriff's custody. 

Therefore the plaintiff demands judgment for the sum of $210, the 
value of the goods sold, for the sum of five hundred and fifty dollars, 
the damages resulting from illjury and loss of the goods from close con- 
finement and the depreciation in prices resulting from the unnecessary 
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postponement and lack of bidders which might have been had but for 
the sheriff's unlawful acts, and for the sum of five thousand dollars, the 
penalty of said bond, to be discharged upon the payment to the rellator 
of the plaintiff of the sums above set forth, and for the cost of the action, 
and such other and further relief as the plaintiff's relator may be en- 
titled to receive. 

F. W. Thornton demurred to the complaint on the following grounds: 
"1st. That the complaint shows upon its face that it does not state 

facts sufficient to constitute a cause of action in  this, that the complaint 
shows that plaintiff had no contract with this defendant, and is 

(354) not liable to the relator of the plaintiff on any bond or other 
paper as mentioned in Article 2 of the complaint. 

"That there is a misjoinder of action in this, that there is joined an 
action of contract on a bond made, as alleged, by J. B. Smith, sheriff, 
and Walter Watson to the relator of the plaintiff, and an action of tort 
between H.  L. Cook, assignee, and F. W. Thornton, the two causes of 
action being different rights and different interests." 

His  Honor sustained the demurrer and dismissed the action as to 
Thornton, and plaintiff appealed. 

TI'. E. ~Wurchison for plaintiff. 
G. M. Rose for defendant T h o d o n .  

CLARK, J. The defendant Thornton having, as the demurrer admits 
pro hac vice, directed, caused and procured the sheriff wrongfully and 
illegally to seize and sell the goods of the plaintiff, said Thornton giving 
the sheriff an indemnifying bond to induce him to make the seizure and 
sale, and having received from the sheriff the proceeds of such illegal 
salel, is liable to the plaintiff. The sheriff is also liable for the same acts, 
and is properly joined with Thornton, since the liability "arises out of 
the same transaction" and is expressly provided for by The Code, see. 
267 ( I ) ,  and the joinder of the stlrety on the sheriff's bond is because of 
his general contract of suretyship for the official acts of the sheriff. The 
liability to the plaintiff by all the defendants is for the same act, per- 
formed by one party (the sheriff), by the procurement and direction of 
another (Thornton), the surety to the sheriff's bond being joined by 
virtue of his agreement, and just as he is joined in all actions against 
the sheriff for misfeasance and neglect in office. The cause of action 
"affects all parties to the action" (Code, see. 2671, and the joinder was 

eminently proper. Benton, v. Collins, 118 N.  C., 196 ; Pretzfelder 
(355) v. Insurance Co., 116 N .  C., 491; Leduc v. Brandt, 110 N. C., 289; 

Heggie v. Hill, 95 N.  C., 303; Iling v. Farmer, 88 N .  C., 22. 
On account of the surety on the bond the action is on relation of the 
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State but this is merely formal and of no import, the relator being the ' 

real party. Warrenton v. Arrington, 101 N .  C., 109. Always when the 
sheriff is sued for official liability, he is responsible personally, and his 
surety should be sued on the relation of the State, but it has never been 
held a defect to join them. 

I n  the full discussion of this question at  last term, in Benton v. Col- 
lins, supra, the authorities are reviewed, and it is pointed out that when 
the causes of action arise out of the same transaction they may be joined, 
though one should be for a tort and the other in contract, and such seems 
the manifest intent of section 267 of The Code. Suppose the demurrer 
for misjoinder were sustained, the court could merely order the action 
divided into two (Code, sec. 272; Pretzfelder v. Insurance Ca., supra), 
and then on the trial of each of those actions the same witnesses would 
be introduced, the same transaction proved, and the same questions of 
liability would arise, thus doubling the time and expense of the litiga- 
tion without any possible benefit to any one. I t  is to prevent this very 
state of facts that The Code, sec. 267, expressly provides that "the plain- 
tiff may unite in the same complaint several causes of action, whether 
they be such as have been heretofore denominated legal or equitable, or 
both, when they arise out of (1)  the same transaction or transactions 
connected with the same subject of action." 

The principle that a cause of action in tort can not be united with 
one in contract applies only where they arise out of different transac- 
tions, and is subordinate to the general provision of The Code that all 
causes of action of whatever nature in favor of the plaintiff against 
the same defendants can be united when they arise out of the 
same transaction. I n  sustaining the demurrer there was 

EEROR. 
(356) 

Cited: Sloan. v. R. R., 126 N .  C., 490; R. R. v. Hardware Co., 135 
N. C., 75, 76; Reynolds v. R. R., 136 N. C., 347; Fisher v. Tr&t Clo., 
138 N. C., 242 ; Hough v. R. R., 144 N.  C., 701 ; Hawk vl. Lumber Co., 
145 N.  C., 50; Ricks v. Wilson, I51 N. C., 49; Quarry Co. v. Construc- 
tion Co., ib., 351; Ayers v. Bailey, 162 N. C., 212. 
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JULIUS SPELLER, EXECUTOR, V. C. B. SPELLER ET AL. AND R. M. SPELLER, 
EXECUTOR, ET AL. 

Practice-Certiorari-Refusal of Appellant to Fay  Cost of Transcript- 
Suits  in Form<a P a u p e r i s F e e s  of Court Oficers. 

1. An order granted under sec. 553 of The Code, permitting an appeal without 
giving bond or making a deposit, does not relieve the appellant in civil 
actions from the payment'of cost of transcript or in Supreme Court in 
advance. 

2. The leave to sue as a pauper, under sections 210 and 212 of The Code does 
not extend in civil actions beyond the trial in the Superior Court, his 
appeal being governed by section 553 of The Code, which only relieves him 
from giving security for the costs of the appeal, but he must pay the fees 
as to the appeal due the officers of both courts for services rendered. 

3.  Where a party who has had leave to sue as a pauper and to appeal without 
giving bond refuses to pay the costs of the transcript, a certiorari will 
not be granted. 

ACTIONS, tried at  Spring Term, 1892, of BERTIE. The defendants, ap- 
pellants in the first-nanied case, were permitted, by an order of court, to 
appeal without giving bond; being plaintiffs in the other case, they had 

been allowed to sue in forma pauperis, and were also permitted to 
(357) appeal without giving bond, etc. The clerk refused to send u p  

the transcripts of the record on appeal unless appellants paid his 
fees for so doing in advance, which they refused to do, and moved in 
this Court for a certiorari in each case. 

R. B .  Peebles for appellants. 
F. D. Winston for appellees. 

CLARK, J. The point presented has already been three times passed 
upon by this Court: in l l l ~ r t z k  v. Chasteen, 75 N .  C., 96; Andrews v. 
W h i s m n t ,  83 N.  C., 446, and in Bailey v. Brown, 105 N.  C., 127, all 
decided since the Act of 1873-74, ch. 60, which was relied on by the 
petitioners. I t  is pointed out in the case last named that The Code, 
sections 210 and 212, permitting an action to be brought in forma pau- 
peris, not only exempts such pauper plaintiff from giving bond to in- 
demnify the defendant for his costs, but excuses him from paying fees 
to any officer and deprives him of the right to recover costs, while sec- 
tion 237, allowing a defendant in an action of ejectment to defend with- 
out giving bond, and section 553, allowing an appeal to this Court with- 
out bond, go no further than dispensing with the bond, and neither 
exempts the party from paying his own costs nor forbids his recovering 
costs. The reason is very plain. As to section 237, a defendant who is 
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allowed to remain in  possession without security for mesne profits or for 
plaintiff's costs should be able to pay his own or secure them out of the 
mesne profits; and an appellant who has had a gratuitous trial in  the 
Superior Court, without paying anything to officers for their services, 
when her seeks to reverse the presumption of the correctness of the result 
should not receive further gratuitous services of the court officers. I t  is 
enough that he is excused from giving any security to indemnify the 
appellee for his costs on the appeal. Such was the ruling also 
under the former system of procedure. Ofice v. Lockman, 12 (358) 
N. C., 146. 

The above applies only in civil cases. I n  criminal actions the appel- 
lant, whether the State or defendant, and whether the latter appeals 
in forma pauperis or not, is not required to pay costs of transcript in 
advance. 8. v. Nmh, 1Q9 N. C., 822; 8. v. DMom, post, 880. 

Instead of extending the cases in which officers shall perform duties 
to litigants without charge, the tendency of legislation is the other way; 
as chapter 149, Laws 1895, provides that where a plaintiff, admitted to 
sue in f o r m  pauperis, recovers in his action, he shall recover costs, and 
of course must pay them; for if he does not pay costs there is none he 
could recover. The leave to sue as a pauper, Code, secs. 210 and 212, 
does not go beyond the Superior Court. The appeal as a pauper is 
governed by section 553. 

The petitioner, having refused to pay the costs of the transcript, is 
not entitled to a certiorari, but, if diligent, he can, by paying the costs 
therefor, still docket his appeal in time, provided he does so at  this 
term before the appellee has docketed and had the appeal dismissed. 
Triplett v. Foster, 113 N.  C., 389, citing Bailey v .  Brown, supra. 

CERTIORARI DENIED. 

Cited: Brown v .  Ilouse, post, 623 ; S. v. Deyton, post, 883 ; Xmith v.  
Montague, 121 N. C., 94; Benedict v. Jones, 131 N.  C., 474. 

'7359) 
IN RE W. M. HYBART, LUNATIC. 

Lunatics-Asylums-Estate of Lunatic-Allotuance to Pamily- 
Appointment of Receiver of Lunatic's Estate. 

1. The term "indigent insane," as used in section 10,  Article XI, of the Con- 
stitution, and section 2278 of The Code, includes all those who have no 
income over and above what is sufficient to support those who may be 
legally dependent on the estate. 
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2. Under sections 2273, 2274, and 2278 of The Code, a wife who lives in the 
. mansion house of her insane husband has the right to remain there and 

to use such supplies as may have been provided for his family, or a suffi- 
cient quantity of them to maintain her and her family according to their 
condition in life, as determined by the situation and resources of the 
husband. 

3. A first cousin, who was partially and voluntarily supported by a pemon 
when in his right mind, is not dependent upon him within the meaning 
of section 2274 of The Code, so as to be entitled to support from his estate 
when declared a lunatic. 

4. Where the wife is not a party to proceedings to have a receiver appointed 
for an insane husband's estate, the validity of the marriage cannot be 
attacked by e x  parte affidavits. 

5. Under sections 1584, 1585, 1676 of The Code, and chapter 89, Laws 1889, 
the appointment of a receiver for an insane person's estate should be made 
only on the motion of the solicitor, after the wife and one or more adult 
chilcfren, if there are such, or some near relative or friend, have been 
brought before the judge a t  C h a m b e r s  or in term. 

6. Casual mention to the father of the wife of a lunatic that steps would be 
taken to have the lunatic's property taken care of by the court was not 
such notice to a friend or relative of the wife as required by the statute. ' 

PETITION for  the appointment of a receiver for the estate of W. M. 
Hybart ,  a lunatic and patient i n  the North Carolina Asylum for the 
Insane, heard before Greene, J., a t  May Term, 1896, of CUMBERLAND. 
The factis a re  set out i n  the opinion of Associate Justice Avery. 

T. H. Xutton and R. T. Gray for Delia J. Hybar t  (appellant) 
G. M. Rose contra. 

(360) AVERY, J. The  statute (The Code, sec. 1676) provides that, 
where a person is declared insane and no suitable person will act 

as guardian, the clerk shall secure the estate of such person, according 
to the law relating to orphans whose guardians have been removed, which 
is  embodied in  section 1584 and 1585 of The Code. I t  is provided in the 
last-named section tha t  the Judge of the Superior Court before whom a n  
action i s  brought by the solicitor against a removed guardian shall ap- 
point some discreet person as receiver, to take possession of the ward's 
estate, to collect all money due him, to secure, loan, invest o r  apply the 
same for  the benefit and advantage of the ward, under the direction and 
subject to  the rules and orders, i n  every respect as the said judge may 
from time to time make i n  regard thereto. 

W. M. Hybar t  was sent to the Asylum for  the insane a t  Raleigh prior 
to the April  Term, 1896, of the Superior Court of Cumberland County, 
and a t  said term a verified petition was offered by C. W. Broadfoot, 
setting forth the fact  that  Hybar t  had  become insane and was confined 
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in the asylum; that he had a wife to whom he was married in n'ovem- 
ber, 1895, and a first cousin, iMiss iMary Weeks, who lived ,with him up 
to a short time before his marriage, but then lived with a niece, Mrs. 
James N. Smith, of Fayetteville, and that Miss Weeks was very feeble, 
had very little means, and that her board had been paid by W. M. 
Hybart u p  to the time he went to the asylum. I t  set forth the further 
facts that Hybart's property consisted of three stores in Fayetteville, 
which rented in the aggregate for the sum of $45/.83 per month, 
and a small farm, worth about $1,500, where he lived, but which (361) 
was then in need of repairs and without a tenant. 

Upon hearing this petition and, in  any aspect of the testimony, with- 
out notice to the wife of the insane man, the judge appointed the peti- 
tioner receiver, and ordered him to pay out of his estate- 

1. To W. M. Hybart, or those having him in charge, such sums of 
money, or supply him with such necessaries or comforts as are suitable to 
his condition in life, and as are approved by the superintendent of said 
asylum. 

2. To the wife of said Hybart, $10 per month. 
3. To the person who may furnish board for Miss Mary C. Weeks, 

$1 per month, she being partially dependent on said W. M. Hybart. 
4. Taxes due on Hybart's property, insurance and necessary repairs, 

his doctor's bills and druggist's accounts. 
5. A small amount to his nurse, who took care of him while here, a 

debt due H. A. Tucker & Bro., of Wilmington, of $35. 
I t  seems that Hybart lived with his wife at  his country home, where 

he was supplied with household and kitchen furniture, and had corn 
and meat in his smoke-house when he was taken to the asylum. 

The receiver has taken possession of the household effects and sup- 
plies, including the trunk of Mrs. Hybart. Meantime Mrs. Hybart has 
been sick, and, i t  appears, has incurred a doctor's bill of $33, and, ex- 
pecting to be confined soon, with all of the attendant expense, she in- 
sists that $10 per month is totally inadequate to support her. The small 
allowance to the wife seems to have been made upon affidavits that she 
was of low origin, and upon the idea that her condition in life had not 
been changed by the mesalliance of her husband with her. The 
affidavit also collaterally and incidentally attacked the validity (362) 
of the marriage by averring that i t  was contracted when Hybart's 
mind was failing, and that he was duped and tricked into i t  by the miles 
of hef father, Elias Godwin. 

The validity of the marriage contract between W. 11. Hybart and 
Delia J. Hybart can not be questioned collaterally-certainly not upon 
an ex parte afidavit suggesting that i t  was procured by her father. Be- 
ing but 17 years old, she was a child (though capable of contracting 
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marriage). I f  i t  be true that she was pregnant at the time of the mar- 
riage by W. M. Hybart, the child, when born in lawful wedlock, will 
be legitimate, and will be entitled to such protection and such benefits as 
the law extends to the legitimate offspring of any person whose misfor- 
tune i t  is to be immured in an asylum for the insane. 

I n  interpreting the meaning of statutes, i t  is the duty of the courts to 
look a t  all of the provisions of the Constitution and laws of the State 
that bear upon the subject of the act under consideration, and construe 
all as in  par; materia. I f  W .  M. Hybart had died at the date of his 
removal to the asylum, his widow could have claimed dower in his 
land and an allowance out of his personal property for the support of 
herself and child. The small amount of indebtedness would probably 
have been settled without sale of any, or a t  most, by disposing of a 
small portion of the real estate. A guardian would have been appointed 
for the child when born, and the net income of the estate would have 
been devoted to its nurture and education, according to its condition in  
life as heir of the father. No portion of the rents would have been de- 
voted to the support of his collateral heirs or kin next in degree to his 
child. I f  he had continued to be of sound mind, the rents of his prop- 
erty could not have been sequestered and devoted by a receiver to the 
payment of his debts without giving him the right to claim personal 

property exemptions and the allotment of his homestead. The 
(363) statute providing for sending persons of suacient means to 

asylums outside of the State contemplates that the guardian shall 
supply funds for supporting then1 in such asylums, so long as their 
incomes may be sufficient for that purpose, "over and beyond maintain-  
ing and  svpport ing those persons who  m a y  be legally dependent on the  
estate of such i m a n e  persona." Code, secs. 2273 and 2274. 

The Constitution (Art. IX, see. 10 )  empowers the Legislature to 
"provide that the indigent deaf mute, blind, insane of the State shall be 
cared for a t  the charge of the State." Construing The Code, see. 2278, 
with the other sections already cited, it was plainly the legislative intent 
to define "indigent insane" so as to include all. those who have no in- 
come over and above what is sufficient to support and maintain those 
who may be legally dependent on the estate. Such is the construction 
that has also been placed upon the law by those charged with the duty 
of governing our charitable institutions. But if such interpretation had 
not been acted upon, there can be no doubt that the framers of the Con- 
stitution who provided for the establishment and maintenance df the 
asylums, intended that no such narrow construction should be given to 
the word "indigent" as would deprive the family of one, stricken with 
so terrible a visitation, of the services of the head of the household, and 
a t  the same time divert to his own use the income derived from his 
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property, when it is not more than sufficient for the support, according 
to their condition in life, of those who had been legally dependent upon 
him when in  his right mind. 

I t  is a part of the history of the Constitutional Convention of 1875 
that ordinances were introduced contemplating the application of the 
profits of the estates of insane persons to the payment of the ex- 
penses of maintaining them in asylums, without regard to the (364) 
necessities of those dependent on them. But, in  consequence of 
the prevalence of a liberal spirit, those measures mere defeated, and the 
Constitution was allowed to remain as i t  was originally framed in 1868. 

The condition in  life of Delia J. Rybart must be determined by in- 
quiring as to the situation and resources of her husband, and not by her 

. own environments or mode of living before marriage. Schouler on Do- 
mestic Relations. secs. 61 and 413. The husband's obligation. when in 

u 

his right mind, is to support her in  a manner that comports with his 
circumstances i n  life, for her condition is his condition; and this is  true, 
though he may have been induced to marry her by the fear of a prose- 
cution for seduction or bastardy. Schouler, supra, see. 61. Miss Weeks, 
however worthy she may be, and notwithstanding the fact that Hybart 
aided her voluntarily, when in his right mind, is not one of those that 
he would, were he restored, be under legal obligation or duty to support, 
and she is not, therefore, dependent on him within the meaning of the 
law. The Legislature has made no provision for supporting persons 
standing in such relations to an insane person as she does out of their 
estates, ;f indeed i t  had the power to make such disposition of his prop- 
erty. The law evidently conteniplates giving a -wife who lives in the 
mansion house of her husband the right to remain there and to use - 
such supplies as have been provided for his family, or a sufficient quantity 
of them to maintain her and her family according to their condition in 
life. 

The superintendents of the asylunis and hospitals for the insane in 
this State, while adopting the construction of the Constitution which we 
have stated, have not; as we are informed, been in the habit of 
demanding the payment of expenses out of the estates of those (365) 
unfortunates who have had abundant income to defrav them. 
Our attention has been called to no special provisions of law under which 
i t  could be done. Where insane men have families it is not often they 
have a sufficient income, apart from their own personal earnings (which 
cease to come, of course, on their committal to an asylum), to provide 
for those dependent on them according to their station in life. The dan: 
ger in the attempt to legislate upon the subject is that while the stricken 
man is being treated i t  may happen that his family is being starved, and 
probably for that reason the General Assembly has hesitated to take 
action. 215 
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The high character of the gentleman who is acting as receiver in the 
case a t  bar justifies the conclusion that the solicitor would have ap- 
proved of the order appointing him. The statute (section 1673) au- 
thorizes the clerk to appoint a guardian for any person on certificate of 
the superintendent of the asylum that he is of unsound mind. Where 
no suitable person will act, the clerk shall secure such estate in  the same 
way provided where the guardians of orphans have been removed. The 
Code, see. 1616. I n  such cases the clerk certifies the facts to the solictor 
(see 1584), who institutes an action on the bond of the guardian. "The 
Judge of the Superior Court before whom the action is brought shall" 
(says the statute) "hare power" to appoint the receiver (section 1585)) 
and i t  would seem to be contemplated, not that the solicitor shall bring 
an action, but that he shall take some action in such cases. Interpret- 
ing the statutes together, i t  would seem that i t  was intended that the 
solicitor, as the representative of the State, whose office it is to look to 
the protection of insane persons and infants, and not any person who 
might by chance hear of the circumstances, should be the mover. When 

a guardian is removed, the attention of the infants and those who 
(366) are near to them is called sharply to what is being done by the 

displacement and prosecution that follows in the court. Laws 
1889, chap. 89, after pointing out the manner of making service on and 
bringing an insane person into court, provides that on the trial of any 
action or special proceeding to which an insane person has been made a 
party, such insane person shall have the benefit of any defense that might 
have been made for him by his guardian gr attorney, whether i t  has been 
pleaded or not, and that the court, a t  any time before the action or pro- 
ceeding is finally disposed of, may order the bringing in by proper notice 
of one or more of the near relatives or friends of such insane person. 
Conceding that this power is to be exercised within the discretion of the 
judge (which we do not determine), if there was ever a time when the 
family proper of an insane person ought to be heard, i t  would seem 
that this is one. I n  view of all these provisionb of the law i t  would 
seem that receivers, in cases like that before us, ought to be appointed 
by the judge, on motion of the solicitor, either in or out of term time, 
and certainly that the rule ought to be, if there are any exceptions to i t ,  
that the wife and one or more adult children, if there are such, or some 
near relatire or friend, should be brought before the judge at chambers 
or in term before any order of this character is made. I t  is needless 
to say that a casual mention of the matter to the wife's father is not 
notice to him. 

The order of the judge is reversed and the case is remanded, to the 
end that the wife be brought in, a relceiver appointed, or the appoint- 
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ment of the acting receiver approved on motion of the solicitor, and that 
the Court shall in other respects proceed in accordance with this opinion. 

RBVERSED. 

Cited: Hospital v. Fountain, 128 N .  C., 25.  

J. A. MORGAN v. G. A. ROPER. 
(367) 

Action on Account-Judgment on Pleadings. 

1. Section 243 ( 1 )  of The Code does not require that a defendant, who avers 
that  he has "no knowledge or information sufficient to form a belief," and 
therefore denies the same, shall set .out the reasons why he has not such 
information and belief. 

2. Where, in  a n  action on a n  itemized account, made a part of the complaint, 
for goods s61d to the defendant, aggregating $630.90, plaintiff admitted 
credits to the amount of $295.43 and asked judgment for $345.47, and 
defendant admitted the purchase and receipt of items in plaintiff's 
account to the amount of $259.48, specifying which they were; and as to 
the other items he averred that he had no knowledge or information 
sufficient to form a belief, and therefore denied the same: Held, ( 1 )  that  
the form of the defendant's denial was in  accordance with section 243 ( 1 )  
of The Code, and put plaintiff to the proof of his account, except the 
admitted items; ( 2 )  that it  was error to apply the credits to the items 
of.debt denied by defendapt and render judgment on the pleadings in  
favor of the plaintiff for $233.48. 

ACTION, tried before Greene, J., a t  April Term, 1896, of RICHMOND, 
on a motion for judgment on the pleadings, the nature of which and 
the facts upon which they were based, are fully set out in the opinion 
of Associate Justice Clark. From a judgment for the plaintiff for 
$233.48, which the court held to be admitted by the answer, the de- 
fendant appealed. 

John D. Shaw & Son for plaimtiff. 
M. L. John and Frank McATeill for defendant (appellant). 

CLARK, J. The plaintiff sues upon an itemized account (made a part 
of the complaint) for goods sold and delivered to the defendant, aggre- 
gating $630.90, admitting credits amounting to $295.43, and ask- 
ing judgment for the balance of $345.47, which i t  is averred the (368) 
defendant promised to pay. The delfendant, answering, denies 
promising to pay the alleged balance. He admits the purchase and 
receipt of the items in  plaintiff's account, to the amount of $259.48, 
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specifying which they are; and as to the other items of plaintiff's ac- 
count, he avers that he "has no knowledge or information sufficient to 
form a belief, and therefore denies the same." This is in the very words 
of the denial in such cases authorized by The Code, see. 243 ( I ) ,  and 
puts the plaintiff on proof of his account (Bank v. Charlotte, 75 N.,C., 
45), outside of the admitted items, amounting to $259.48, and against 
that amount are the plaintiff's admitted credits of $295.43; besides, the 
defendant pleads additional payments by him to the amount of $151, 
which "are not entered among the credits on plaintiff's statement." 

The court below made the mistake of applying the credits, admitted by 
the plaintiff, to the items of debit denied by the defendant. Applying 
the admitted credits to the admitted debits, there was no balance admitted 
by the defendant for which judgment could be entered. The plaintiff 
must go on and prove his disputed items of account, and i t  will devolve 
upon the defendant to prove his allegations of additional payments, for 
not being pleaded as a counterclaim, they are taken as denied. Code, 
sec. 268; Clark's Code (2 Ed.), p. 218. 

The case relied upon by the plaintiff (Gas Co. v. Mfg. Co., 91 N.  C., 
74)) differs from this in that there the complaint averred that a certain 
matter was "within the personal knowledge of the defendant," and the 
court held that that allegation must be specifically met and could not be 
denied in the authorized formula that the defendant had not knowledge 
or information sufficient to form a belief, because, from the very nature 

of the averment, he must have knowledge or must be able to deny 
(369) having it. But the a17erment, here, of a sale and delivery of 

goods of the defendant is not an averment that the "matter is in 
the personal knowledge of the defendant." I t  is not specifically averred, 
nor is i t  a necessary implication, for the allegation would be sustained 
by proof of a delivery to his wife, children, employees or agents, if 
authorized to act for him in the matter, and of their action he might 
well have neither knowledge nor infomiation, by reason of the death, 
removaI or changed disposition towards him of such agents. Even if 
the sale had been to him personally, the items not admitted may have 
escaped his memory, and while satisfied within himself that he did not 
get them, he might justly be averse to denying their receipt as a fact, 
and be content to let the plaintiff prove their delivery. The Code, sec. 
243 (I), does not require in such cases that the defendant shall encum- 
ber the pleadings with the reasons why he has not such knowledge or  
information, and i t  is sufficient if he makes the denial (upon the respon- 
sibility of an oath, if, as here, the complaint is sworn to) in the form 
and manner prescribed by the statute. The judgment below is set aside, 
that the disputed matters of fact may be tried by a jury. 

ERROR. 
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(370) . 
ELIZABETH LATIMER v. A. M. WADDELL, JR., ET 4 ~ .  

Fee-Simple Estate-Condition--Restriction Upon Alienation 
for a Certain Time Void. 

A condition annexed to a conveyance in fee-simple, by deed or will, prevent- 
ing alienation of the estate by the grantee within a certain period of 
time is void. 

CONTROVERSY without action, heard before Coble, J., a t  October Term, 
1896, of NEW HANOVER, upon an agreed statement of facts, as follows: 

"On 4 May, 1896, the plaintiff' executed a conveyance as follows: 
(after describing the property) unto the said Ellen S. Waddell, to her 
sole and separate use, for and during the term of her natural life, and 
if the said Alfred M. Waddell, husband of the said Ellen S. Wad- 
dell, shall survive his said wife, then at  her death unto the said (371) 
Alfred M. Waddell, for and during the term of his natural life, 
and at  the death of the survivor, whether i t  be the said Ellen S. Wad- 
dell or the said Alfred M. Waddell, then unto the said Alfred M. Wad- 
dell, Junior, and the said Elizabeth S. Waddell, his sister, to them, their 
heirs and assigns respectively forever. Provided, however, and it is 
hereby made a condition of the estate of the said Alfred M. Waddell, 
Junior, and the said Elizabeth S. Waddell, that neither they nor either 
of them shall alien, sell, release or dispose of his or her interest or estate 
in  the premises herein conveyed, during the lifetime of the said Ellen 
S. Waddell or within five (5) years from her death, thence next ensuing. 
And if the said Alfred M. Waddell, Junior, or the said Elizabeth S. 
Waddell shall so alien, sell, release or dispose of his or her estate or 
interest in  the said premises, then the said estate and interest of 
him or her so aliening, selling, releasing or disposing of the same (372) 
shall become forfeited, and shall cease and determine, gnd the 
said Elizabeth Latimer and her heirs shall have full right and privilege 
and shall be empowered to enter upon the said estate and interest so 
forfeited and hold the same free and discharged of the obligations of 
this conveyance. And i t  is further provided that, in the event that 
there shall be no such forfeiture as is above described, and to the extent 
that there shall be none such, i t  is moreover herein covenanted and is 
made a condition of this conveyance, that if either the said Alfred M. 
Waddell, Junior, or Elizabeth S. Waddell shall die intestate and without 
leaving any heirs of her or his body living at  her or his death, that in  
that event the interest of the party so dying shall vest in the survivor 
and his or her heirs. And if both the said Alfred M. Waddell, Junior, 
and Elizabeth S. Waddell shall die intestate and without having aliened 
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- their said interest after the right to do so shall have accrued to them, 
and shall have no heirs of his or her body living at  their death, then 
and in  that event all the estate, right and interest of the said parties 
shall revert to and become vested in the said Elizabeth Latimer and her 
heirs forever. But, subject to the restriction in the foregoing proviso 
mentioned, the said Alfred M. Waddell, Junior, and Elizabeth S. Wad- 
dell, or either of them, shall have full and absolute power to dispose, 
by deed, will or otherwise, of his or her estate in the premises herein 

conveyed." 
(373) On 6 August, 1892, all of the grantees of said deed of convey- 

ance, without the consent of the plaintiff, mortgaged the premises 
to the Mechanics' Home Association to raise money .to be applied (and 
i t  was applied) to the betterment of the premises. 

On 26 October, 1895, Ellen S. Waddell, the grantee of the life estate, 
died, and it is admitted, for the purposes of this controversy, that the 
life estate of her husband has also expired. On or about 8 January, 
1896, the defendants, without the consent of the plaintiff, and in  con- 
tinuation and renewal of the above-mentioned mortgage, mortgaged the 
premises to the Mechanics' Home Association, and said mortgage re- 
mains unpaid, and the property has been advertised for sale under fore- 
closure. The defendants are in possession of said premises and with- 
hold the same from the plaintiff, Elizabeth Latimer. 

On this state of facts the plaintiff contends: 
1st. That the condition on which the estate was conveyed has been 

broken, and the estate granted is void, and the fee simple estate is now 
in  her by virtue of the reversionary interest in her provided for in the 
deed, and she is entitled to the immediate possession of the premises. 

The defendant contends : 
(314) 1st. That the restriction or limitation placed upon the right 

to alien the property by the terqs  of the deed is a restraint upon 
alienation repugnant to the estate granted, and is void. 

2d. That the grantees, Alfred M. Waddell, Jr., and Elizabeth S. 
Waddell, having conveyed the property by mortgage, and thereby con- 
veyed the whole estate, the contingent interest of the plaintiff has been 
cut off, and the mortgagee takes the whole estate, subject to the terms of 
the mortgage. 

His  Honor rendered judgment as follows : 
The abore-entitled cause, coming on be heard upon the statement of 

the case agreed, and being heard, and the court, holding that the re- 
striction or limitation placed upon the right to alien the property by 
the terms of the deed, a copy of which is attached to the case agreed, 
is a restraint upon alienation repugnant to the estate granted, and 
roid; and that the grantees, Alfred M. Waddell, Jr., and Elizabeth 
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S. Waddell, having aliened the property by mortgage and thereby con- 
~reyed the whole estate, the contingent interest of the plaintiff has been 
cut off, and that the mortgagee takes the whole estate, subject to the terms 
of the mortgage. I t  is therefore considered and adjudged that the plain- 
tiff do not recover, and that the defendants go without day and recover 
of the plaintiff their costs, to be taxed by the clerk." 

From this judgment plaintiff appealed. 

T. W .  8 t r a n g e  f o ~  the plaintif f .  
George Roun t ree  for defenc2an.t~. 

MOKTGOMERY, J. The question in this case is, can an estate in fee 
simple be limited by a condition preventing alienation on the part of 
the grantee for the certain time of fire years? No such limitation was 
recognized by or known to the common law. There can not be a 
co-existence of a fee-simple estate and a total restriction upon its (375) 
alienation during any period of time, however short i t  may be. 
One person can not own the fee and another person the right of aliena- - tion. I t  is written in Littleton (section 360) : "Also, if a feoffment 
be made on this condition, that the feoffee shall not alien the land to 
any, this condition is uoid; because when a man is enfeoffed of lands 
or tenements he hath the power to alien them to any person by law.'' 
Coke, in  commenting on that section, confirms it, and adds to the prin- 
ciple releases, confirmations and all other conveyances in which a fee- 
simple estate is passed, and also devises. MI-. Cruise (Cruise's Digest, 
title 13, chap. 1, see. 22)) says: "A condition annexed to the creation 
of an estate in fee simple that the tenant shall not alien is void, being 
repugnant to the nature of the estate, a power of alienation being an 
incident inseparably annexed to an estate in fee simple." There is not 
the slightest modification of this principle to be found in any of the 
books of the early English common-law writers except in Littleton, sec. 
361, and Coke's Commentary on that section, and in Shepherd's Touch- 
stone at  page 129. And the modification suggested by those writers does 
not permit a restraint upon alienation for n certain  t i m e ,  but only that 
i t  may be restrained in reference to a certain person or persons. The 
text of Littleton is as follows: ('But, if the condition be such that the 
feoffee shall not alien to such a one, naming his name, or to any of his 
heirs, or of the issues of such a one, or the like, which conditions do 
not take away all power of alienation from the feoffee, then such con- 
dition is good." Coke, in commenting upon this section, adds to it, "And 
in  this case if the feoffee enfeoff 1. N. of intent and purpose that he shall 
enfeoff I. S., some hold that this is a breach of the condition.'' I n  
the Touchstone the modification is in these words, "If a feoff- (376) 

221 



I N  T H E  S U P R E U E  COURT. [I19 

LATIMER v. WADDELL. 

nlent or other conveyance (by deed or will) be made of land, or a 
grant or rent in  fee simple, by deed or will, upon condition that the 
feoffee or grantee shall not alien to certain persons (or shall alien to a 
particular person, Lit., see. 361), as to J. S. or J. S. and W. S., this is 
a good condition." This modification has been eztended by recent 
writers on the law of real estate. For example, i t  is said in  2 Wash- 
burn, page 448, "There may be valid conditions restricting the free con- 
veyance of an estate even in  fee, as where the grantee is not to convey 
i t  before a certain time, or is not to convey' to certain persons named." 
The authorities in  the note to that section, cited to sustain the author 
in  the statement that the alienation for a certain, time may be restrained, 
do not bear him out. H e  refers to Atwater v. Atwater, 18 Beav., 330, 
and to Tudor's Cases, 794, and to Coke on Littleton, 223a, and to Ander- 
son, v. Cary, 36 Ohio State, 506. I n  all of these references, except the last 
one, the restrictions upon alienation were confined to certain individuals, 
and not in  restraint of alienation for a certain time. I n  the last refer- 
ence, that of Anderson, v. Cary, the point raised was upon the right to 
prevent alienation for a certain time, and the decision of the Court mas . 
against the position of the author. The language of the will, which 
gave rise to the suit in the last-named case, n7as as follows: "I give and 
bequeath the farm on which I now live . . . to my two sons, Thomas 
and Lincoln, upon the following conditions: (1) I direct that they, the 
said sons, shall not be allowed to sell and dispose of said farm until the 
expiration of ten years from the time my son Charles Lincoln arrives at 
full age, except to one another; nor shall either of my said sons have 

authority to mortgage or encumber said farm in any manner 
(317) whatsoever, except in the sale to one another, as aforesaid.'' And 

the Court held the condition to be void. Authorities in the courts 
of the States of the Union on this question can be found on both sides, 
but if we had to decide the question upon them we would give our prefer- 
ence to those which declare void such conditions. But we are not left 
to decide between these conflicting decisions. We think that the prin- 
ciple has been settled by the adjudications of our own Court. I n  the 
case of Twit ty  v. Camp, 62 N. C., 61, the question before the Court was 
upon a nonalienation clause in  a will, which undertook to prevent the 
alienation by devisees in fee before they arrived at  thirty-five years of 
age. And the Court held that the condition was contrary to the nature 
of the estate, and on that account void, and that the devisees had the 
full power to dispose of the property without incurring a forfeiture. 
The Court, referring to the case of Pardue v. Givelzs, 54 N .  C., 306, in 
which was involved the attempt to prevent the alienation of a 'fee-simple 
estate during the lives of the devisees, and which condition was held 
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void, said: "The present case differs from that (Pardue u. Givens) 
only on the circumstances that here the restriction is confined to a dis- 
position of the land under the age of thirty-five years. But this, we 
think, makes no difference. I f  the testator had the power to impose 
such a condition for thirty-five years, he might have imposed it for 
fifty, seventy or one hundred years, for we are not aware of any particu- 
lar age up to which the restriction would be good, and beyond which it 
would be bad. Coke and Blackstone and other elementary writers lay 
down the rule generally that a condition of non-alienation annexed to 
the conveyance inter vivos, or to a devise of a fee, is void because i t  is 
inconsistent with the full and free enjoyment which the ownership of 
such an estate implies." The same principle mas decided and ap- 
proved in the late cases of Hardy v. Galloway, 111 N. C., 519, and (375) 
Pritchard v. Bailey, 113 N. C., 521. The counsel of the plaintiff 
i n  his argument here referred us to the case of Munrroe v. Hall, 97 
N. C., 206, not as being directly in point, but as an indirect authority. 
I n  that case the testator, in his will, attempted the absolute restriction 
of all alienation. Of course, the Court held that that was void. The 
judge who delivered the opinion of the Court went on to say: "The 
rule, however, is not so comprehensive in its operation as to prevent all 
conditions and restraints upon the power of alienation. Such as are 
limited and reasonable in  their application as to the time they must 
operate are valid and will be upheld." The learned judge cited as au- 
thority for this position 1 Washburn on Real Property, 67, 69, and 4 
Kent Com. We hare already referred to the unauthorized addition, as 
we think, of Washburn to the modification of the general ~r inciple ,  which 
modification allows restrictions of alienation in the conveyance of fee- 
simple estates, as laid down by Littleton and Coke, and Shepherd.in the 
Touchstone, to be good when limited to a certain person or persons only. 
Upon a full examination of the learning on this subject in  Kent's Com- 
mentaries, i t  will be seen that the illustrious author does not agree even 
with Littleton in his modification of the general principle which pre- 
vents all restraint upon the right of alienation in fee-simple estates. He 
adopts the rule without any modification. I n  volume 4, page 126, of his 
Commentaries, he says: "A condition annexed to a conveyance in fee, 
or by devise, that the purchaser or devisee should not alien, is unlawful 
and void. . . . I f ,  however, a restraint upon alienation be confined 
to an individual named, to whom the grant is not to be made, i t  is 
said by every high authority (Littleton, section 361)) to be a (379) 
valid condition. Rut this case falls within the general principle, 
and i t  may be very questionable whether such a condition would be good 
a t  this day." This author further says, at page 5, volume 4:  "It ( a  fee 
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simple) is an estate of perpetuity and confers an unliniited power of 
ahnat ion,  and no person is capable of having a greater estate or inter- 
est i n  land.- Every restraint upon alienation is inconsistent with the 
nature of a fee simple, and if a partial restraint be annexed to a fee as 
a condition not to alien for a limited tinie, or  not to a particular person, 
i t  ceases to be a fee simple and becomes a fee subject to a condition." 

Under the common law and the decisions of our own Court we find the 
question presented in this case free from doubt, and we are of the opinion 
that the condition which undertook to restrain the tenants in fee, Alfred 
M. Waddell, Jr., and Elizabeth S. Waddell, from aliening the property 
conveyed in the deed for five years from the death of the life tenant is 
void, and that they under the deed had, after the death of the life tenant, 
the full power of selling or otherwise disposing of the property without 
the danger of incurring a forfeiture for so doing. 

AFFIRMED. 

Cited: Wool v. Fleetwood, 136 N.  C., 465; Christmas v.  Winston, 
152 N.  C., 48 ; Trust  Co. v. Xcholson,  I62  N.  C., 264; Schwren v.  Falls, 
170 N. C., 252; Lee c. Oates, 171 N. C., 722. 

H. B. SHIELDS, ~~DMINISTRATOR OF BRAXTON SHIELDS. v. UNION 
CENTRAL LIFE INSURANCE COMPANY. 

Administration-Appointment of Administrator of Resident of Another 
State Having Property in T h i s  State-Right to Sue Foreign. Insur- 
ance Company. 

1. The grant  of letters of administration on the estate of a decedent who a t  
his death was domiciled and had assets in another State, is valid if it be 
shown that  he owned property then in this State, no matter how or when 
it  was brought into the jurisdiction of the court granting such letters. 

2. An administrator having in his possession a policy issued on the life of his 
intestate has a right to bring an action to recover the amount thereof, 
although an administrator has also been appointed in  the State of the 
decedent's domicile. 

3. A corporation of a foreign State is permitted to do business outside of the 
State in which it  was chartered as  a matter of comity, but always with 
the proviso that it  is subject to the law of the State where it  does business, 
and has no greater privileges than domestic corporations under i ts  
statutes, and a provision in the charter of a life insurance company that 
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it shall be sued only in the State where it was chartered and organized 
is no defense to an action by an administrator of a decedent in another 
State. 

4. Sections 1 9 4  and 195 of The Code confer jurisdiction against all corpora- 
tions doing business in this State. 

ACTION, tried at Bugust Term, 1906, of Moore, before Starbuck, J. 
The decedent, Braxton Shields, was domiciled a t  the time of his death 
in the State of Alabama, where according to the finding of the jury, he 
left sufficient assets, outside of the policy of insurance sued on in this 
action, to discharge his indebtedness due there. His  body was brought 
to North Carolina and interred in Moore County, where he left assets, 
and where there were creditors of his estate, one debt due by said 
estate being a part of the burial expenses, and where his only (381) 
heiwat-law (his brother, Thomas Shields, and Lydia Fry, wife 
of James Fry) ,  reside. The decedent was at  the time of his death en- 
gaged, under the firm name of Shields &. Co., in  the business of selling 
drugs in Selma, in  the State of Alabama, with Clement Ritter, who is 
the sole surviving partner, and has, under the laws of the State of 
Alabama, the exclusive right to wind up the affairs of said partnership 
and settle its indebtedness. The intestate, outside of the obligations of 
the said partnership, owed in.Alabama at the time of his death to L. A. 
Moore $75, evidenced by note dated 26 March, 1894, and his estate 
incurred liability there, after his death, to J .  Brislin for a casket $70, 
and to Clement Ritter individually $139.60 for expenses of attention to 
and removal of the body of the deceased to North Carolina for burial. 
J. Brislin, who held the claim for $70, mas duly appointed and qualified 
as administrator-in Alabama. Subsequently the plaintiff H .  B. Shields1 
was appointed administrator by the Clerk of the Superior Court of 
Moore County, and was duly qualified. I n  order to facilitate the settle- 
ment of the estate, the administrator Shields and the heirs-at-law and 
distributees, Thomas Shields and Lydia Fry, together with her husband, 
entered into an agreement with the sur~ iv ing  partner, Clement Ritter, 
of Selma, Alabama. They sold and assigned to him all of the right, 
title and interest of Braxton Shields in the property and effects of the 
firm of Shields & Co., and authorized him (Ritter) to pay $70 due 
Brislin, and to reimburse himself for expenses incurred in  bringing the 
body to Moore County for burial. Ritter executed a bond to indemnify 
Shields as administrator against any indebtedness of Braxton Shields as 
a. member of the firm of Shields &. Co., and all individual indebtedness 
of Braxton Shields. H. B. Shields signed an agreement to repay Ritter 
his own advancenients for expenses after the death of the intes- 
tate, and to hold him harmless on account of his promise to pay (382) 
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Brislin $70 for the casket, provided the insurance policy sued on 
should be paid to him, or other funds received by him, suflcient to settle 
the indebtedness. Brislin assented to the agreement entered into with 
Ritter, and Ritter, who had possession of the policy, turned i t  over to 
Shields as administrator. 

The issues and findings were as follows: 
"1. Did the plaintiff's intestate die intestate in the city of Selma, in 

the State of Alabama ? Answer : 'Yes.' 
"2. At the time of his death was the plaintiff's intestate due his credi- . 

tors for debts contracted in  the State of Alabama? Answer: 'Yes.' 
"3. Have letters of administration been granted on the estate of plain- 

t i F s  intestate in the State of Alabama, and if so, when? Answer: 
'Yes, on 28 October, 1895.' 

"4. Has the administrator of said intestate in the State of Alabama 
made a denland on the defendant company for the amount alleged to be 
due on the policy of insurance set out in the complaint? Answer : 'No.' 

"5. Did the plaintiff enter into the contract and agreement with Cle- 
ment Ritter, and said Ritter have executed and delivered the indenmify- 
ing bond, as alleged in the complaint of plaintiff? Answer: 'Yes.' 

"6. Did Judsoli Brislin agree in February, 1895, to the arrangement 
and contract made by the plaintiff with-Clement Ritter, as alleged in 
the complaint ? Answer : 'Yes.' 

"7. Was a part of the burial expenses of Braxton Shields contracted 
in the county of Moore, State of North Carolina? Answer: 'Yes.' 

''8. At the time of his death mas the donlicile of the plaintiff's 
(383) intestate, Braxton Shields, in the State of Alabama? Answer: 

'Ye's.' 
"9. I s  there su&cient assets in the State of Alabama belonging to the 

estate of Braxton Shields to fully pay off and discharge the indebtedness 
due from said estate i11 the State of Alabama, outside of the policy of 
insurance sued on?  Answer : 'Yes.' " 

The defendant admitted issuing the policy, the death of the insured, 
and its liability to the rightful representative of the deceased, but (among 
other defenses) arerred : 

"1. That it is denied that H. B. Shields is the duly appointed adniin- 
istrator of the estate of Braxton Shields, for the reason that the Clerk 
of the Superior Court of Moore County did not have jurisdiction to 
appoint the plaintiff such administrator, said appointment having been 
made on the ground that the plaintiff's intestate was a resident of the 
State of Sor th  Carolina at the date of his death; whereas, in  fact, at  
the date of his death he was a resident of the State of Alabama. 
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"2. That at the date of his death said Braxton Shields was a resident 
of the State of Alabama, was engaged in  business in  said State, and 
was largely indebted to various residents thereof. The defendant 
further states that i t  is ready and willing to pay said policy to any 
administrator who shall properly and legally be appointed a t  the place 
of said Braxton Shield's domicile, but i t  denies the right of the plain- 
tiff herein to compel the payment of said policy in the State of North 
Carolina." 

As an amendment to its answer the defendant said: 
"1. That since the filing of its answer herein letters of administration 

have been granted upon the estate of Braxton Shields to Judson Brislin, 
by P. G. Wood, Probate Judge of Dallas County, in the State of Ala- 
bama, of which said county and State the said Braxton Shields 
was a resident at  the time of his death, and in which he died. (384) 
That said administrator has demanded of the said defendant com- 
pany the amount due the estate of said Braxton Shields by reason of 
his death and the policy of insurance in this action declared on. 

"2. That the defendant is advised and believes that the policy of in- 
surance herein declared on is properly and legally payable (if at all) to 
the administritor of the estate of said Braxton Shields in the county 
of Dallas, in the State of Alabama, where the said deceased had his resi- 
dence, owed debts and died; and that the plaintiff is not entitled to re- 
cover in this action for the reasons aforesaid." ' 

The judgment rendered was as follows: 
"It being admitted by the plaintiff that defendant company is a non- 

resident corporation, and a resident of the State of Ohio, and having 
n branch office in the State of North Carolina, i t  is adjudged that the 
plaintiff recover and take nothing by his suit, and that defendant recover 
from plaintiff and his surety the costs of action." 

The plaintiff moved for judgment on the pleadings, findings of the 
jury and admissions. The Court denied the motion for reasons set forth 
in the judgment, and the plaintiff appealed. 

Douglass & Spence for plaintiff. 
Black & Adams for defendant. 

AVERY, J. The grant of letters testamentary to H. B. Shields on the 
estate of Braxton Shields, upon proof that he owned property then in 
this State, no matter when or how such chattels were brought within 
his jurisdiction, was valid, although i t  appeared that the decedent at  
the time of his death was a resident of the State of Alabama, and left 
assets there also. Hyman v. Gaskins, 27 N .  C., 267; Code, sec. 1374 
( 3 ) .  Being in under a ~ ~ a l i d  appointment, and having in his hands 
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(385) the policy sued on, the law did not allow the debtor to contest 
his right to collect on behalf of the administrator in Alabama. 

Whether Brislin, as the administrator appointed in  the jurisdiction 
where his domicile was at  the time of death, could in a proper pro- 
ceeding recover the policy, as an evidence of debt due the estate or the 
proceeds when collected, is a question that does not arise. The acts of 
an administrator who is not entitled to the appointment are not invalid. 
H e  is clothed with all the power of a properly constituted personal 
representative, and, though one who has the better right may insist upon 
his removal, he can not impeach his acts while in  office. I n  so far  as he 
who has been ousted has administered the estate his acts, like those of a 
de facto officer, are as valid and binding as if he had been the incumbent 
de jure. Garrison v. Cox, 95 N.  C., 353; Springer v. Shavender, 116 
N. C., 12;  Lyle v. Siler, 103. N.  C., 261; London v. R. R., 88 N. C., 
584. Having been appointed by a court having jurisdiction, and being 
bound to administer all assets that come into his hands or the hands 
of any other person for him, the plaintiff, with the policy in his 
possession, has the right to demand payment and the authority'to have 
his demand, if resisted, enforced through the courts. Indeed, the law 
derolves upon him the duty of collecting it. Williams v. Williams, 79 
N.  C., 417. The payment of the money in satisfaction of a judgment in 
this action could not be hereafter drawn in question by Brislin, as ad- 
ministrator of the jurisdiction where he resided, leaving out of view 
all of the agreements between the heirs at  law and distributees and the 
two administrators. London v. R. R., supra. Whether Brislin in his 

representative capacity could recoTer or whether the Alabama 
(386) creditors could recover against the plaintiff, is a question which 

in no way affects the rights of the defendant. 
I t  is needless for the reasons given to discuss or pass upon the effect 

of Brislin's execution of the agreement operating as an assignment. I t  
is sufficient for the maintenance of this suit that the plaintiff is lawful 
administrator, and has in his hands an unpaid chose in  action which the 
defendant owes to the decedent's estate. 

The judge who tried the case below seems to have rendered judgment 
for the defendant upon a demurrer ore tenus to the jurisdiction on the 
ground that an action could only be brought against the defendant com- 
pany, under the provisions of its charter, in the State of Ohio. I t  is 
familiar learning that a corporation is permitted to do business out- 
side of the State where i t  is created, as a matter of comity, but always 
with the proviso that it is subject to the laws of the forum and has no 
greater privileges than domestic corporations under its statutes. Barcello 
v. Hapgood, 118 N.  C., 712, at  p. 728. The defendant has been brought 
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in to  court  a n d  h a s  answered on the  merits. T h e  Code, secs. 194  a n d  
195, confers jurisdiction against a l l  foreign corporations doing business 
i n  t h e  State, a n d  provides f o r  removal to  t h e  proper  county when t h a t  
named i n  the  summons and  complaint is  not  t h e  proper  one. X c X i n n  
v. Hamilton, 77 N.  C., 300. 

T h e  Cour t  below erred i n  refusing the  plaintiff's motion f o r  judgment, 
and  t h e  ru l ing  below i s  reversed. T h e  case mus t  be  remanded, t o  t h e  end 
t h a t  judgment  m a y  be entered f o r  the plaintiff i n  accordance with t h e  
verdict. 

REVERSED. 

Cited: Morefield v. Harris, 126 N. C., 621, 628;  Page v. Ins. Co., 
1 3 1  N.  C., 1 1 6 ;  Goodwin v. Glaytor, 137 N. C., 232; Bank v. Pancake, 
172 N .  C., 515. 

(387) 
S. S. TURNER v. GOLDSBORO LUMBER COMPANY. 

Personal Injury-Action for Damages-Xaster and Servant-Vice- 
principal-Dangerous Occupation- Warning-Duty of Employer- 
Degree of Care-Evidence. 

1. The test of the question whether one in charge of other servants is to be 
regarded as  a fellow-servant or viceqrincipal is whether those who act 
under his orders have just reason for believing that  neglect o r  disobedi- 
ence of orders will be followed by dismissal. 

2. Where, in  the trial of an action for damages sustained by the plaintiff a s  
an employee of the defendant, i t  appeared that plaintiff was a n  inexperi- 
enced workman, employed to take boards from defendant's planing 
machine; that certain knives of the machine were dangerous to an inex- 
perienced pereon, but were usually guarded by a shavings hood; that  it  
was defendant's orders to leave the hood down while the knives were 
being adjusted and till, by passing boards through, they were found to be 
properly adjusted, and that a t  such time the plaintiff was asked to assist 
in  taking a test-board from the machine, and in doing so his foot was 
brought in  contact with the knives: Held, that  defendant was negligent 
in  failing to warn plaintiff of the danger from the knives when the hood 
was down. 

3. The objection that a charge to the jury was not sustained by the evidence 
cannot be raised for the first time in this Court on appeal. 

4. If a servant has equal knowledge with the master of the dangers incident 
to the ,work, and has sufficient discretion to appreciate the peril, his con- 
tinuance in  employment is a t  his own risk. 

5. Where there are  latent defects o r  hazards incident to an ~ccu .~a t ion ,  of 
which the master knows, or ought to know, i t  is his duty to fully warn 
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the servant of them, and he is liable for an injury resulting from his 
failure to do so, but the master is not liable for his failure t o  avert or 
avoid peril that could not have been foreseen by one in like circumstances 
and in the exercise of such care as would be characteristic of a prudent 
person so situated. 

6. Where, in the trial of an action for damages f o r  personal injuries, it 
appeared that the conditions were precisely the same as when plaintiff 
was injured, it was competent to prove that once before an employee had 
been injured by the exposed knives of a planing machine, as tending to 
show reasonable ground for the master to apprehend like danger if the 
knives should be covered. 

7. In the trial of an action for damages for personal injuries sustained by 
plaintiff while working at the defendant's planing machine, evidence was 
properly ,admitted to show that the danger connected with certain parts 
of the machine could have been avoided by a slight alteration in such 
parts, since the failure to make such alterations tended to show want 
of due care. 

ACTION to recover damages, tried at March Term, 1896, of PENDER, 
before Starbuck, J., and a jury. 

The following were the issues submitted to the jury and the responses 
thereto : 

"1. Was the plaintiff injured by the negligence of the defendant? An- 
swer: 'Yes.' 

"2. I f  SO, did the plaintiff, by his own negligence, contribute to his 
in jury? Answer : 'No.' 

"3. What damage, if any, is the plaintiff entitled to recover ? Ansm-er : 
'$500.' " 

S. S. Turner, the plaintiff testified as follows: 
"I was injured 25 September, 1894. I was working for the defendant 

at  Dover. I had worked for them nine days. I loaded cars three days 
and worked around the planing machine five days. Two of these days 
I helped a boy take lumber from the planer and put on the cars. They 
put the boy at something else and left me to take the lumber from the 
planer. While doing this I got my foot cut, I had been working at  the 
planer four days. Carpenter called me to help pull out a board. One 
end of the board was in the planer and the other had run out of the 

planer and was on the bench. About twelve feet of the board was 
(389) out of the planer. Carpenter told me to go up close to the planer 

where Ricks was and help him pull the board out. I caught 
hold of the board-the floor was very slick from shavings and oil-and 
I set my foot up against a cross-piece on the machine to get-a purchase 
to pull. I saw no danger. When I put my foot up the bits p r  knives 
caught it. I t  was done just as I put my foot on the cross-piece. The 
cross-piece is an iron that extends from one side of the machine to the 
other. I t  is a part of the machine. There are two cross-pieces. I 
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put my foot on the lower cross-piece. The bits or knires caught my foot 
right above the cross-piece and jerked it up against the upper piece, 
which caught and stopped my foot. Nearly half of my foot was cut off. 
There are two knives which rerolve on a cylinder. Carpenter was 
foreman of the shop. Mr. Z. T. Brown, general superintendent of the 
defendant company, employed me to work. I had pulled boards out of 
the machine before I was hurt by catching hold of the end, but had never 
before gone right up to the planer to pull one. The place I usually stood 
in  pulling boards was ten or twelve feet from tlie machine. I n  pulling 
this board I just caught hold there, and Carpenter told nie to go up to 
the planer. This was the first time I ever worked around machinery. 
Carpenter told me to go to work at the planer. I had before been 
loading cars. I never had any instructions or warning in regard to the 
machinery. There is an iron franie in front of the knir~es, which keeps 
me, when standing up, from seeing the knives. I thought this frame was 
a protection against the knives. The knives can be seen by stooping 
down. I am 23 years old. I was 22 when my foot was cut, 25 Septem- 
ber, 1894. I have little education and no business qualifications. My 
occupation is that of a common laborer. The defendant paid me 
75 cents per day. My foot was cut off at the instep. . . . j7 (390) 

Cross-examined: "The cross-piece I put my foot on was two feet 
from the floor. Carpenter told me to come and help pull out the board. 
H e  had hold of it eight feet from the machine and Ricks right at the ma- 
chine. I caught hold where Carpenter was, and he told me to go up 
where Ricks was and catch hold. This was all that was said. I knew 
the knives were there, but thought they were protected. I liad been 
working a t  the planing machine four or five days. I had seen the 
front of the machine let down, and I could then see the knives and see 
where they were. I do not think the shavings hood was bought with the 
machine. With the shavings hood up I could not halve put niy foot in. 
The shaoings hood was down when I was injured. I did not take the 
shavings hood down. I do not remember who took down the shavings 
hood, but think it was Ricks. H e  usually took it down. They had been 
sharpening knives on the machine before 1 2  o'clock. Carpenter did not 
tell me not to put my foot up. Ricks had never cautioned me to be 
careful. Thompson had never cautioned me to be careful about the 
machine, it was dangerous; but did on one occasion, when I had my 
hand on the belt, teIl me it might hurt me. . . . When I put my foot 
up to the machine I could see the hole between the cross-pieces. My 
attention was not attracted to something else, and I was not looking off 
when I put my foot up." 

Reexamination : "Carpenter assisted in  adjusting the machine. He  
would give orders to me and Ricks. He  would give orders about fixing 
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the machine. H e  was the foreman of the shop. Ricks made any 
common changes needed in the adjustment of the knives. I f  

(391) anything particular was to be done Carpenter would do it." 
James Carpenter, a witness for defendant, testified as follows: 

"I am foreman of the shops of the defendant company. I have had 
experience with machinery twenty years and have been with the defend- 
ant company thirteen years. The planing machine a t  svhich the 
plaintiff was injured is as good as is made. I t  is in good shape, and 
there is nothing defective about it. On the day the plaintiff was injured 
we were adjusting the machine by putting on extra knives. After put- 
ting on the knives we put a board in to run through the machine to see 
if i t  was properly adjusted. When the machine started off I told the 
plaintiff there were extra knives on, and to get out of the way. H e  
stepped back to where he usually stood, ten or twelve feet from the 
machine. Ricks ran the plank out and called to the plaintiff to help 

t him. Instead of standing where he was he ran up to the machine, caught 
hold of the plank and stuck his foot into the knives. I saw Ricks 
catch at  his foot to keep it from going in. I did not tell the plaintiff 
to help Ricks pull the plank out. The shavings hood is made of heavy 
sheet tin. I t  is not part of the machine, but the defendant company 
had i t  made to be used with the machine for the purpose of catching 
shavings and carrying them under the machine. The plaintiff had taken 
the shavings hood down when we started to adjust the knives. I t  was 
necessary to take it down for that purpose. With the shavings hood up 
the plaintiff could not have been injured. I heard the plaintiff say, 
about six weeks after he was injured and after he had gotten out of the 
doctor's hands, that it was his own d-n carelessness that caused him to 

be injured. When the plaintiff stuck his foot into the knives 
(392) he was looking across the shop at some colored men. His  foot 

did not strike the cross-piece at  all. The cross-piece extends three 
inches below the knives." 

Cross-examined : "A nzan named Faucette was injured about four 
years before, while in the employment of defendant, by another machine 
with a front just like this, and with knives that worked the same way and 
were protected the same way. Faucette slipped on the floor and his foot 
caught in the machine. (This evidence was objected to by defendant; 
overruled; excepted.) The machine was operated at  Goldsboro without 
a hood. I did not caution plaintiff when he started to the machine. 
I cautioned the plaintiff at other times besides the day he was injured 
to be careful." 

Redirect: "We were simply running a plank through the machine to 
see if the knives were properly adjusted." 
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Wm. Ricks, a witness for defendant, testified as follows: 
"I have been in the employment of the defendant seven years, run- 

ning a planing machine. The machine by which the plaintiff was 
injured was a good standard machine. There was no defect in it. The 
shavings hood was not a part of the machine. I t  was made to keep the 
s h i n g s  from falling on the floor, and to aid in carrying them off. With 
the hood up i t  was impossible for his foot to get into the knives. The 
plaintiff took down the hood when we started to adjust the knives. I t  
was his business to take the planks as they came out of the machine. 
His  place to stand was tmelve feet from the machine. We were running 
a plank through to see if the knives were working all right. I was pull- 
ing the plank out and asked the plaintiff to help me pull it out. The 
board was twelve feet long and only about twelve inches of it was in the 
machine. When I asked him to help me pull it out I meant for him 
to pull where he stood, but he came up to me and raised his foot. 
I caught a t  it, but i t  went on the knives. Carpenter did not say (393)  
anything to him then. Just before the accident Carpenter 
cautioned him to stand farther off. I had cautioned him several times 
before to be careful about putting his hands about the bits or knives 
while in motion. Thompson, at the time of the accident, was about 
twelve feet distant, running another machine. The plaintiff could have 
helped me all right by pulling where he was standing. Carpenter set 
the knives on this occasion." 

Cross-examined: "One could have seen the knives by standing in 
front of the machine. I have not told the plaintiff I did not caution him. 
The instructions from the defendant were to keep the shavings hood up 
while the machine was running, but not while we were adjusting the 
knives. The instructions as to the hood being kept up were given so 
the shavings might be carried off." 

0. R. Band, an admitted expert and witness for plaintiff, testified as 
follows: "I am a machinist and know the machine by which the 
plaintiff was injured. I f  you put your foot on the upper cross-bar, 
your foot will slip and the knives will catch it. [The bar ought to have 
extended down farther. I f  it had extended down four inches farther, as 
planing machines of othelr makes do that are in common use, there 
would be no danger, as a man could not possibly get his foot on the 
knives.] (Evidence in brackets objected to by defendant; objection over- 
ruled, and defendant excepted.) An inexperienced man could not see the 
knives nor their location in the front of the machine. The cross-bars 
do not come down low enough. I f  cross-bar was extended four inches 
lower, or plank put over the space between the bars, which would not 
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interfere with operating the machine, it would be safe for employees. 
This machine was dangerous. With sharings hood up plaintiff could 
not hare been hurt." 

Cross-examined: ('This machine was in conlnlon use up to 
(394) a few years ago, but is being supplanted now by the Glencoe. The 

machine is still right commonly used. I have known James 
Carpenter fifteen or twenty years, and his general character is good. H e  
is an experienced machinist and stands a t  the head of his profession in 
North Carolina for planing lumber. Rick's character good." 

The Court charged the jury on the first issue (in part)  that the  
defendant could not be held responsible for any alleged act or neglect 
on the part of Ricks or Carpenter, for they were fellow-servants with 
the plaintiff. 

That the evidence shows that the machine was of standard make, i n  
common use and reasonably safe as a planing machine. That a ma- 
chine may contain a hidden danger and yet not be a defective or unsuit- 
able machine. I f  it contains such a danger, that bare fact does not make 
the defendant ntgligent. Under the evidence in this case you can not 
find the defendant negligent for not having another or different ma- 
chine. 

['(If you are satisfied that the plaintiff was inexperienced in the use 
of machinery, and that the knives were so arranged as to make them a 
hidden danger-such a danger as not to be obvious to inspection-then, 
if the defendant company, by the exercise of ordinary care-as will 
be hereafter explained-could have foreseen the happening of the acci- 
dent, it became its duty either to provide an adequate protection against 
the knives or to give the plaintiff proper warning of the danger."] 

The defendant excepted to the part of the charge in brackets. 
Could the defendant company, by the exercise of the care to be expected 

of a man of ordinary prudence, have discovered that the arrangement of 
the knives, taking in consideration the manner in which the machine 

was used and the position and nature of the plaintiff's work, was 
(395) such as to give reasonable cause to apprehend that such an acci- 

dent might happen, as did happen? 
"If the accident mas so unusual and unlikely to occur that the de- 

fendant, in the exercise of such care, would not ha1.e had reasonable 
cause to apprehend its occurrence, you will answer the issue, 'NO,' with- 
out further consideration." 

(To this the defendant excepted.) 
"If the exercise of such care would have given such reasonable appre- 

hension, then there was imposed on the defendant the duty of guarding 
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against its occurrence, not by getting another machine, but by providing 
an adequate protection against the knives, or by particularly pointing 
out to the plaintiff the hidden danger." 

(Defendant excepted.) 
"The evidence shows that the shavings hood while used was an 

absolute protection. I f  the defendant gave positive instructions to keep 
the hood up while the machine was being used, i t  performed its duty, 
and you will ansurer the issue ((NO.') I f ,  however, the instructions were 
simply to use the hood for the purpose of carrying off the shavings, and 
if .the defendant failed to give the plaintiff proper warning of the 
alleged hidden danger, i t  failed in its duty and was negligent." 

(Defendant excepted.) 
Upon the question whether the defendant had reasonable ground to 

apprehend the happening of the accident, the Court recited the conten- 
tions on both sides, and among the circumstances relied upon by plain- 
tiff mentioned and told the jury they might consider the injury to 
Faucette, testified to by the witness, James Carter, 

(Defendant excepted.) 
The Court charged on the second issue (among other things) (396) 

that plaintiff was bound to use his senses for his own information 
and protection, and to act and conduct himself with the care that the 
nature of his work and surroundings required of a man of ordinary pru- 
dence in  the plaintiff's place. 

"If plaintiff ever had information or knowledge, or if by ordinary 
care he could have had knowledge, that the knives were so arranged and 
located as to make it dangerous for him to put his foot where he did, 
he was negligent and the issue should be answered 'Yes.' 

"If he had ever seen the knives projecting below the bar, then he was 
negligent in  acting as he did, and it wade no difference whether or not 
he had, at the time, forgotten about the location of the knives, the issue 
should be answered 'Yes.' " 

There was a judgment for plaintiff for $500, and defendant appealed. 

J. 7". Bland and H. L. Stecens for plaintiff. 
Allen & Dortch for defendant. 

AVERY, J. Though the Court instructed the jury that James Carpen- 
ter, the foreman, was a fellow-servant of the plaintiff, and there was no 
exception to that ruling, it has been suggested that none of the exceptions 
must be discussed for the reason that, in any aspect of the evidence, Car- ' 

penter was a vice-principal, and in ordering the plaintiff to put himself in 
peril relieved him of culpability and rendered the defendant company 
liable for his carelessness. The test of the question whether one in charge 
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of other servants is to be regarded as a fellow-servant or a middleman is 
invol~ed in the inquiry whether those who act under his orders have just 

reason for believing that the failure or refusal to obey the superior 
(397) will or may be followed by a discharge from the service in which 

they are engaged. Mason v. R. R., 111 N. C., 482; X. c., 114 
PI'. C., 718; Shadd v. R. R., 116 N. C., 970; Patton v. R. R., 96 N. C., 
455; Logan v. R. R., 116 N. C., 940, at  p. 951. Though the authority 
to employ and discharge the laborers subject to him may be evidence to 
show that the fear of loss of employment, in case of disobedience of the 
orders of the company, is well founded, i t  is not essential that it should 
always appear that such authority is expressly g i ~ e n .  illason v. R. R., 
supra. To concede that is to afford opportunity to evade just respon- 
sibility by making the rule (where it neither will nor can be carried 
into effect) that the power to discharge shall be lodged in another than 
the immediate superior, though the latter's recommendations of dis- 
missal from service are always acted upon favorably, Mason v. R. R., 
supra. The designation as foreman of the business or a branch of it 
does not, ex v i  termini, import, as does the place of conductor or manager 
of an independent train and its crew, the existence of such authority 
as would of necessity inspire the fear of suffering such a penalty for 
disobedience. But, owing to the fact that the foremen of some estab- 
lishments are clothed with different powers and sustain different relations 
towards their subordinates from those existing between superior and 
subordinate in other places, the circumstances in each case must be . 

developed in  order to determine whether the under-servant has acted in 
fear of losing his place on account of a disregard of the command of him 
who is above him in authority. Where a servant never comes in direct 
contact with, or receives orders or instructions from one higher in posi- 
tion or power than the foreman, he'is justified in  looking upon the fore- 
man as the rery embodinlent of the authority of a corporation. Xason v. 

R. R., supra; Bailey's Master's Liability, p. 341 ; McXinney, F. S., 
(398) see. 41. There is therefore no inflexible rule, growing out of the 

name or term, that a foreman exercising authority over those 
who work in a manufacturing establishment is or is not a vice-principal, 
but the question whether he is a fellow-servant or alter ego of the com- 
pany depends upon the proof in each case of the relations subsisting 
between the two. Wood, Master & Servant, sec, 450. Unless the 
relations of the two are a matter of universal knowledge, it devolves on 
him who would excuse carelessness on the ground that he was under the 
obligation to obey an order to show satisfactorily that his relations to 
the superior, under whose command he acted, were such as to inspire 
a well-founded fear of dismissal in case of disobedience. Wood, supra, 
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secs. 449 to 452. Where the servant or his representative meets this 
requirement the law holds the principal answerable. A corporation can 
not stipulate against or make regulations to protect itself againt the 
negligence of its servants without running counter to a well-defined rule 
of public policy. A fortiori, it can not evade its responsibility for the 
negligence of one who represents the supreme authority of the body in 
a particular branch or in  all of its departments by taking shelter under 
a published by-law of the company. Mason v. R. R., supra; Wood, 
supra, see. 278. Under the evidence developed in this case, it was not 
made to appear that the authority of Carpenter over the plaintiff was 
such as to raise the iniplication that the former represented the company 
as a vice-principal. The appeal therefore depends upon the merits of 
the other .exceptions. 

As to the application of the doctrine that a servant of a company 
contracts to incur all risks arising out of the negligence of fellow-ser- 
vants, the Court further instructed the jury as follows: "The evidence 
shows that the shavings hood while used was an absolute protec- 
tion. I f  defendant gave positive instructions to keep the hood up (399) 
while the machine was being used, i t  performed its duty, and 
you will answer the isue 'No.' I f ,  however, the instructions mere simply 
to use the hood for the purpose of carrying off the shavings, and if 
defendant failed to give plaintiff proper warning of the alleged hidden 
danger, i t  failed in its duty and was negligent." The duty of the com- 
pany to warn an inexperienced servant of hidden danger in the use of 
machinery was explained to the jury as follows: "If you are satisfied 
that plaintiff was inexperienced in the use of machinery, and that the 
knives weEe so arranged as to make them a hidden danger, such a danger 
as not to be obvious to inspection, then, if defendant, by the exercise 
of ordinary care, as will be explained hereafter, could have foreseen the 
happening of the accident, it became its duty either to provide an ade- 
quate protection against the knives or to give the plaintiff proper 
of the danger.'' 

Under the instructions the jury evidently inferred from the testiniony 
of the witness Ricks that the orders of the company were to keep the hood 
down, as was done while the knives were being adjusted and afterwards, 
till by running a plank through it appeared that they had been properly 
arranged. The adjustment mas being tested by passing a plank through 
with the hood down, according to the testimony of Carpenter, and, taken 
in connection with that of Ricks, it was the order of the company to keep 
the hood down, as was done until the knives were shown by experiment 
to be in proper place. I f  the jury believed the hood was down under 
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such orders when the plaintiff was injured, they were warranted in 
finding as they did, and the Court did not err in g i ~ i n g  the instruction 

under which they acted in doing so. 
(400) I f ,  however, it did not appear that the testimony sent up in the 

transcript tended to show in any aspect that the hood was left 
d o w  under the orders of the company, it is too late to take the exception 
here for the first time that there was in fact no evidence to sustain the 
charge. S. v. Kiger, 115 N. C., 746; Ho1de.n v. Strickland, 116 N. C., 
185. 

There was testimony from mhich the jury might have drawn the 
inference that the knives were so concealed from the ~ ~ i e w  of one called 
upon to work as plaintiff was as to constitute a hidden danger, of which 
he had received no caution or warning, and had no actual knowledge. 

Where the servant has no equal knowledge with the master of the 
dangers incident to the work, if the servant has sufficient discretion to 
appreciate the peril, he takes the risk upon himself on continuing in 
the employment. "Wherk there are latent defects or hazards incident 
to an occupation of which the master knows or ought to know, it is his 
duty to warn the servant of them fully, and, failing to do so, he is liable 
for any injury which the latter may sustain in consequence of such 
neglect." Wood, supra ( 1  Ed.), selc. 349. 

Where more than one inference may be drawn from the testimony 
by fair-minded men as to the controverted questions, i t  is held in the 
more recent adjudications of this .Court that, after instructing the 
jury at the request of counsel, if made, as to the law of negligence appli- 
cable to particular aspects of the evidence, the Court may submit issues 
of negligence, with the instruction that i t  is the province of the jury to 
say whether the party whose conduct is in question has met the test 
rule of the prudent man. Hinslzatw v. R. R., 118 N. C., 1041 at p. 
1054; Russell v. R. R., ibid., 1098 at p. 1111. I t  is not error in explana- 
tion of that rule to tell the jury that the law requires the exercise of such 

care only as would enable one to proride against danger that he 
(401) has reasonable ground to apprehend, and that he can by due dili- 

gence aroid. d person is not capable and answerable at  law for 
failure to avert or aroid peril that could not have been foreseen by one in 
like circumstances, and in the exercise of such care as would be character- 
istic of a prudent person so situated. I t  was not error to allow the 
jury, in the light of the other instructions given, to determine whether 
the defendant had used due diligence to protect the plaintiff, by ordering 
the hood to be placed over t?le kniues, or by warning the plaintiff against 
hidden danker. 

I f  the plaintiff had offered to prove that Faucette had been previously 
injured by a machine of a different kind operated by the defendant, the 
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testimony would hare been clearly incompetent. But where i t  appeared 
that the conditions were precisely the same as when he was injured, 
the circumstance was properly allowed to go to the jury, as tending to 
show reasonable ground to apprehend like danger, if the knires should 
not be covered, when in motion at any subsequent time. Pomfrey T. 
Saratoga, 104 N.  Y., 469; District of Columbia v. Ames, 107 U. S., 
519; Quinland v. Utica, (74 N.  Y., 603,) 11 Hun., 117;  Emery v. R. R., 
102 N.  C., 209, 228. 

The evidence tended to show that the shape or extent of the hood could 
h a r e  been readily changed. I t  was admitted that the witness Ricks 
was an expert machinist. He  testified that if the bar had extended four 
inches further down, as other planing machines do, there would have 
been no danger of catching or injuring the plaintiff's foot. I f  the 
testinlony was material, it was clearly within the peculiar domain of 
an expert witness. The question whether a certain machine, or a given 
condition of the same machine, is dangerous is not so readily determined 
by untrained persons as by an experienced machinist. He  had peculiar 
means of knowing whether there was danger and how it could have 
been averted in opelratiag a machine. The testimony was material, (402) 
because i t  tended to show that the plailitiff could have removed 
the danger by a little alteration in the machine, and because his leaving 
the knives exposed ~v i th  a knowledge that they were more dangerous 
when uncovered than other similar knives, and that another servant had 
been injured in the same may, were circumstances from which the 
jury might h a ~ e  inferred a want of care. The defendant was not bound 
to procure the best machinery, but it was its duty to exercise greater 
care when that in use was known, or might by inquiry and inspection 
have been ascertained to be, dangerous than when it was comparatively 
safe under all circumstances. 

I t  is a well-settled principle that the care which the law requires 
of one who is using dangerous machinery becomes greater as the hazard 
increases. Upon a r e ~ i e w  of the whole case the judgment is 

Cited: Puke11 v. R. R., post, 737; Williams v .  R. R., post, 749; 
Rittenhouse v. R. R., 120 K. C., 546; Pleasants v. R. R., 121 N .  C., 
495;  Johnson 2). R. R., 122 N. C., 958; Ward v. Odell, 126 N .  C., 954; 
Smith v. R. R., 129 N. C., 177;  Kiser v .  Barytes Co., 131 N .  C., 615; 
Lamb v. Littrnan, 132 N.  C., 980; Narks v .  Cotton Xills, 138 N. C., 
408;  Rufin v. R. R., 142 N .  C., 127;  Hipp v. Fiber Go., 152 N.  C., 
747;  Horne c. R. R., 153 N.  C., 240; Beal v. Fiber Co., 154 N .  C., 155;  
Emley v. Lumber Co., 165 N. C., 692; Hollifield v. Telephone Co., 172 
N.  C., 724; Sumner v. Telephone Co., 173 N .  C., 31. 
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(403) 
J. L.  ANDREWS AND WIFE v. POSTAL T E L E G R A P H  COMPANY. 

Trial-Issues-Instructions-Exceptions. 

1. In  the trial of an action against a telegraph company for damages for 
failure to send a telegram, in which contributory negligence had not been 
alleged by defendant, the court submitted issues involving (1) the negli- 
gence of the defendant; (2)  the contributory negligence of plaintiffs; 
( 3 )  the question whether, notwithstanding the contributory negligence 
of plaintiffs, defendant could by ordinary diligence have avoided the 
injury; and ( 4 )  the amount of damages: Held, that, as  under the first 
and fourth issues, plaintiffs could develop their whole case and have 
every principle of law to which they were entitled applied in any aspect 
of the case, the submission of the issues as to contributory negligence 
(while not necessary) was harmless error. 

2. Where, in  the trial of an action against a telegraph company for damages 
for negligent failure to deliver a telegram, the jury answered the issue as  
to the negligence of the company in the affirmative: Held, that the verdict 
cured any error in the refusal of the court to give proper instructions 
prayed by plaintiffs touching the negligence of defendant. 

3. A broadside exception to a charge "for error in  the charge as  given" will 
not be considered. 

ACTION, for damages, tried before Greene, J., and a jury, at May Term, 
1896, of C ~ M B E R L ~ D .  There was a verdict for plaintiffs, assessing 
their damages at twenty-five cents, and from judgment thereon and for 
errors assigned (as referred to in the opinion of Associate Justice 
MONTGOWERY) the plaintiffs appealed. 

ii. W .  R a y  and G. 111. Rose for plaintiffs. 
J .  C.  and S.  H.  MacRae & Day, for defendant. 

MONTGOMERY, J. This is an action for damages in which the 
(404) plaintiffs claim for injury alleged to have been received on 

account of the negligent failure of the defendant to send and 
deliver a telegram from the feme plaintiff to her husband, the other 
plaintiff, informing him of the death of her father, by reason of which 
negligence the plaintiff husband, it is alleged, was not notified of his 
wife's father's death in time to be present at  the funeral, and to be with 
and console his wife, the consequence being that they both suffered great 
anguish of mind. The answer denies all the material allegations of the 
complaint, and on the trial the testimony, on the most important ques- 
tions of fact, was conflicting and contradictory. The plaintiff alleged 
that when the telegram was delivered to the operator in Fayetteville 
25 cents was paid for its sending, and the operator agreed and promised 
to send the same immediately, and the plaintiff introduced testimony t o  
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this effect. There was testimony for the defendant, tending to show 
that the operator told the sender-of the message that the operator at 
Elizabethtown, the point to which the telegram was directed, was not 
there; that he was out on the line on duty, and that he would have to 
accept the telegram subject to delay on this account. The operator 
at Fayetteville also testified that he often called the operator at  Eliza- 
bethtown, and that he transmitted the message on first response to call. 
The operator at  Elizabethtown testified that, after he returned to his 
office and received the telegram, he immediately went to every boarding 
house in town to find the plaintiff husband, but he was not to be found; 
that on the next morning he went to every store in the town in search 
of him, without avail; that when he was found he was outside of the 
free-delivery limits. Several witnesses testifield also that the plain- 
tiff husband said, after he had recei~ed the telegram, that the (405) 
delay in  delivering it made no difference, as he could not have 
gone. The plaintiff denied that. The following issues were submitted 
to the jury, and were excepted to by both plaintiff and defendant: 

1. Did defendant negligently fail to transmit or deliver the message 
as alleged? Ans. "Yes." 

2. Did plaintiffs, by their own negligence, contribute to the injury? 
Ans.. . . . . . 

3. Notwithstanding the contributory negligence of plaintiffs, could 
defendant, by ordinary diligence, have prevented the injury ? Ans. 
((Yes." 

4. What damage, if any, hare  plaintiffs sustained by reason of the 
negligence of defendant ? Ans. ((Twenty-five cents." 

We can not see why the second and third issues should have been 
submitted. Contributory negligence on the part of the plaintiffs had not 
been pleaded. But the exception of the plaintiffs to the issues ought 
not to be sustained, because under the first and fourth they were enabled 
to develop their whole case, and to have every principle of law to which 
they were entitled applied in any aspect of their case. 

The plaintiff's exception to the charge, which was in these words, 
( f o r  error in the charge as given," is not sufficiently explicit, and we will 
not review the charge. Exceptions to errors in the charge of the Court ' 
must be assigned specifically. McKim3mon v. Xorrisorr, 104 N. C., 
362, and a long line of cases cited in Clark's Code, p. 382. 

Many special instructions were prayed for by the plaintiffs, and 
the Court declined to give them, or any of them. They were each and 
all bearing on the subject of the negligence of defendant. I f  there was 
any error in refusing them it was cured by the verdict, for in response 
to the first issue (whether or not the defendant was negligent) the jury 
answered '(Yes." There n-as no instruction asked concerning the rule 
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(406)  b y  which t h e  j u r y  should estimate t h e  plaintiffs' damages, a n d  
no proper  exception hav ing  been made  to t h e  charge of t h e  

Court ,  i n  t h a t  o r  a n y  other part icular ,  the  plaintiffs a r e  bound by t h e  
verdict a n d  judgment. 

T h i s  Court,  i n  McNeill v. McDufie, ante, 336, h a s  decided t h a t  the 
M a y  Term, 1896, of CUMRERIAND, was held i n  accordance with law, a n d  
the  plea to  t h e  jurisdiction was overruled. 

T h e  plaintiffs a r e  not  entitled to  a new t r ia l  upon  their  exceptions, a n d  
t h e  judgment i s  affi'rmed. 

JUDGMENT AFFIRMED. 

Cited: Helms v. Tel. Co., 143  N.  C., 394;  S. v. Johnson, 1 6 1  N. C., 
266. 

Action to Set Aside Deed Obtained by Undue Influence-Pleading- 
Trial-Discretion of Judge-Appeal-Exhibiting Paper to Jury- 
Issues-Valdity of Deed-Undue Influence. 

1. Where, in  a n  action to set aside a deed alleged to have been obtained by 
undue influence, the complaint states that the said deed was obtained by 
the undue influence of the defendants over J. R. (the grantor),  and of 
other persons in  their behalf: Held, that the complaint states a cause 
of action. 

2. The refusal by the trial court of a motion to require a party to make his 
pleading more explicit will not be reversed on appeal unless it  appears 
that  there has been a gross abuse of discretion. 

3. The rule that  evidence must be addressed to the ears and not to the eyes 
is to prevent the exhibition of papers about which there is some defect, 
such as  forgery, erasure, etc., concerning which only expert testimony i s  
admissible; but, when there is no defect in a n  instrument which has been 
put in  evidence, it  i.s not error to permit it  to be exhibited to the jury 
during argument. 

r 4. I n  the trial of a n  action, brought by persons admitted to be the heirs of a 
deceased person, to set aside a deed of their ancestor obtained through 
undue influence, and to recover the land conveyed thereby, i t  is not neces- 
sary to submit a n  issue as to plaintiff's ownership, the validity of the deed 
being the only question of fact involved. 

5. I n  the trial of a n  action to set aside a deed alleged to have been obtained 
from the grantor by undue influence of the defendants and others in  their 
behalf, evidence that the mother of the grantees had, prior to its execu- 
tion, acquired a strong influence over the grantor, who was a n  old man, 
in poor health and of feeble mind; that she caused a separation between 
him and his wife, and continued to live with him until his death, is 
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admissible on the issue of undue influence in obtaining the deed, and, 
together with the failure of the grantees to show payment of but a small 
part of the value of the property, is sufficient to authorize the submission 
of the issue to the jury. 

ACTION, to set aside a deed alleged to have been obtained from plain- 
tiff's ancestor by the undue influence of the defendants and others in 
their behalf, and to recover the land conveyed thereby, tried before 
Greene, J., and a jury, at  May Term, 1896, of CUMBERLAND. The 
issues submited and the responses were as follows: 

"1. Was the execution of the deed dated 29 September, 1887, from 
John Riley to W. J. B. Hall  and the other defendants, obtained by the 
undue influence of the defendants, or any one in their behalf? 

('Answer. 'Yes.' 
"2. At the date of t& execution of the said deed did the said John 

Riley have sufficient mental capacity to execute a deed? 
"Answer. 'Yes.' 
"3. I f  the said John Riley did have mental capacity to execute the said 

deed, was he at  that time a person of weak and feeble intellect? 
"Answer. 'Yes.' 
"4. What was the value of the land described in said deed at  (408) 

the time of its execution ? 
'(Answer. '$3,160.' 
"5. What was the consideration paid for the said lands by the defend- 

ants ? 
'(Answer. '$200.' 
"What is the actual rental value of the said land? 
"Answer. '$200.' 
Judgment was rendered, directing that the deed be delivered up and 

canceled, and that plaintiffs recover possession of the land and the sum 
of $1,600 damages for detention and costs. From this judgment de- 
fendants appealed. The facts necessary to an understanding of the 
opinion are set out in the same. 

J .  W .  HksdaZe, MacRae & Day and J .  C .  & S. H.  MacRae for 
plaintiffs. 

N .  W. Ray for defendants. 

FURCHES, J. ' This action is for the purpose of declaring void a 
deed from John Riley to the defendants, dated 29 September, 1887, and 
for the possession of the land therein described. The plaintiffs, in the 
first article of their complaint, allege that on or about 29 September, 
1887, John Riley, the father of plaintiffs, executed to W. J. B. Hall, 
J. R. Hall  and I. J. Hall, the defendants in this action, a deed for the 
following tract of land (describing it) .  
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I n  the second article of the complaint they allege that John Riley 
died soon thereafter, to wit, in February, 1888, leaving the plaintiffs , 

his children and only heirs at  law. 
Third. That John Riley, at  the time he executed said deed, was of 

weak and feeble intellect. 
Fourth. That at  the time of executing the deed he did not have 

(409) mental capacity to make a deed. 
Fifth. That the said deed was obtained by the undue influence 

of the defendants over John Riley, and of other persons in their behalf. 
Sixth. That the consideration paid was grossly inadequate, if any- 

thing at all. 
Seventh. That said deed was obtained from John Riley by the fraudu- 

lent practices of the defendants, or of other persons in  their behalf. . 
The eighth, ninth and tenth paragraphs a h  as to the possession 

of the defendants, and the eleventh is that the yearly rental value of 
the land is at  least two hundred dollars. 

Defendants contended that the allegations of the complaint were not 
sufficiently specific, and moved the Court to require  lai in tiffs to make 
them more specific, especially the fifth paragraph, or to strike them from 
the complaint. This the Court declined to do, and defendants excepted. 
We see no error, and can not sustain the exception. All that we can 
do is to see that a cause of action is stated. The manner of stating it, 
upon objection and motion to correct, must be left with the Court below 
as a matter of discretion, and can only be reversed on appeal where i t  
appears to this Court there has been a gross abuse of discretion. Wyche 
v. Ross, ante, 1'74. This action had been investigated before the Court 
and a jury once before, when the jury failed to agree, and a mistrial 
was had. This, it would seem, was sufficient to give defendants such 
information as they demand in  their motion, if they did not have it 
before. 

Defendants then contended that the first issue had been found by the 
jury on the former trial in their favor, and should not be submitted 

to the jury again. But as the jury failed to agree, and a mis- 
(410) trial mas ordered, we fail to see how this can be so, and the learned 

counsel who argued the case failed to cite any authority to 
sustain this position. 

During the argument of the case the deed.fron1 John Riley to defend- 
ants, which had been introduced in evidence during the trial, was ex- 
hibited to the jury under the objection of defendants, and defendants 
excepted. And defendants say in their supplemental brief "There was 
no testimony that there was any defect in this deed." 

This is the reason it was not error to allow it to be exhibited to the 
jury. This rule that defendant insists on, that evidence must be 
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addressed to the ears and not to the eyes, is to prevent papers from being 
exhibited to the jury where there is an alleged defect, as forgery, erasure, 
etc., where the matter depends on expert testimony, for the reason that the 
jury are not experts. This distinction has not always been kept in  mind 
as it should have been. But still i t  is the rule that should be observed 
and which should govern in cases of the kind. 

We have cases where the bastard child has been exhibited to the jury 
as evidence of paternity, where weapons used in affrays and homicides 
have been exhibited, and this evidence has been allowed and sustained 
by this Court. But if the rule was allowed to the &tent claimed 
by defendant it would destroy the rule allowing the body to be exhibited, 
etc. The exception is not sustained. 

John Horne, a witness for plaintiffs, in answer to a question (which 
is not stated) answered: "I am 67 years old. Knew John Riley ever 
since he was a little boy; I know his wife." Objected to. Again, 
question: "When did Sally Hall come to live with Riley ?" Objected to 
by defendants. These exceptions are without merit and can not be 
sustained. 

Defendants insist that the issues submitted are not sufficient to (411) 
determine the title to the land, that plaintiffs are claiming that 
they are the owners, and there should have been an issue submitted to 
the jury as to their ownership. This objection can not be sustained. 

Defendants claimed under John Riley by deed from him. Plaintiffs 
claim as the heirs at  law of John Riley. And i t  was admitted that he 
was dead, and that plaintiffs were his children and only heirs at  law. 
So both plaintiffs and defendants claimed under John Riley, the common 
source, and neither party could dispute his title. So the question was as 
to the validity of the deed of 29 September, 1887, to the defendants. 
I f  i t  is valid, the defendants are the owners; if i t  is not, the plaintiffs 
are the owners. This result followed the finding on the deed as a matter 
of law. 

Defendants objected to the 3d, 4th) 5th, and 6th issues. And i t  
seems to us that the third issue might have been omitted. I t  is in its 
nature evidentiary, and it might have been supplied by the charge of the 
Court in its instructions upon the first issue. But if the Court chose to 
submit i t  as a distinct issue, we are unable to see what harm i t  could 
work to the defendants. His  feeble condition of mind was certainly a 
proper subject for the consideration of the jury in making up their 
verdict on the first issue. And the fourth, fifth and sixth issues, under 
certain views of the case, were presented by the pleadings, and in  our 
opinion proper, and this objection can not be sustained. 

Defendants asked the Court to instruct the jury that all evidence . 
introduced as to undue influence should be considered solely upon 
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determining that issue, and that they should not allow i t  to prejudice 
them, as to the defendants, upon any other issue. This the Court 
declined, and we think properly. I t  is proper for the Court to instruct 

the jury in proper cases that certain evidence is not substantive 
(412) but only corroborative, or that confessions or declarations of one 

defendant are not evidence against another defendant. But how 
the Court could instruct the jury as to what consideration they should 
give to substantive evidence, that was proper evidence against all the 
defendant?, without invading the province of the jury, we are unable to 
see. 

But if defendants had been entitled to this instruction, i t  appears 
from the case that the Court's failing to give it was harmless, as the 
only other issue that it could have had any bearing upon was the 
second issue, which is as follows : "At the date of the execution of the said 
deed, did the said John Riley have sufficient mental capacity to execute 
a deed? Answer: 'Yes."' 

This issue, being found in favor of the defendants, cures the error 
complained of, if there was error, and we are of opinion there was 
not. 

The con,sjderation of the foregoing questions brings the case down 
to the ma& question, of undue influence. 

The jury having found that defendants' deed was obtained by undue 
influence, and there being no error found as to the evidence submitted 
to them, and no error appearing as to the ihstructions of the Court, the 
verdict must stand if there was any evidence, or any evidence upon which 
the jury might reasonably find, that there was undue influence. Then 
the question is- 

Whether the facts testified to (because in considering this question 
we must take it that the jury found them to be true), that John Riley at  
the date of the deed was an old man, in bad health, having had two 
paralytic strokes, was of a weak and superstitious mind and intellect, 
had become enamoured of Sally Hall, the mother of defendants, who 
had supplanted Mrs. Riley in the affections of her husband, had been 

the cause ef John Riley's whipping and abusing Mrs. Riley for 
(413) alleged insults to Sally Hall, and had actually caused a separ- 

ation between John Riley and his wife; that Sally Hall was 
mistress of the house and carried the keys before Mrs. Riley left, and con- 
tinued to live with John Riley until his death; that she was not only 
entrusted with the household duties, but also, to some extent a t  least, 
with the store; that she was in the habit of cursing John Riley in the 
presence of others, and he quietly submitting to this abuse without re- 
sentment; that John Riley had children of his own (plaintiffs), and the 
grantees (the defendants) were the children of Sally Hall  and not his; 
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that John said that whenever the Halls wanted anything done there was 
no peace until i t  was done; that the land conveyed was worth more than 
three thousand dollars, and defendants were only able to show that 
they paid two hundred dollars; that i t  mas in evidence that there was a 
note given by defendants for the land, which defendants alleged had been 
paid off, and if so, is presumed to be in their possession, and which they 
failed and refused to produce or account for;  that one of the defendants, 
on the morning of the death of John, took a paper out of his desk, 
claiming i t  was the deed, and saying that he did not know what might 
happen; that he said after he had paid John Riley for the land, he 
refused to make the deed, until he threatened him with Tom Sutton- 
which, according to his own evidence (Bullock's), was not true, as he 
testified that he saw two hundred dollars paid, which was said to be the 
last payment, and that John then and there made the deed and he 
witnessed i t ;  that defendants had lived on the land for many years prior 
io the making of the deed, as the tenants and laborers of said Riley; 
that the defendant John Hall, outside of this land, is not worth over 
five hundred dollars, and the other two defendants are worth very little; 
that the said John continued to live on the land and controlled the 
same until his death, the defendants referring a renter to him (414) 
after the date of this deed, under which they now claim title, is 
such evidence as should be submitted to the jury as tending to establish 
undue influence. 

So taking Wittkowsky v. Wasson, 71 N.  C., 451, and Best v. Frederick, 
84 N. C., 176, as the correct exposition of the rule as to no evidence, or 
no sufficient evidence, to go to the jury, the defendant's exception can not 
be sustained. These cases are the leading cases on this question, and go 
as far  or farther than any other cases we have to support the defendant's 
exception. And they are the cases cited by defendants and relied upon 
for their contention that there was not su%cient evic'ence to go to the 
jury. But, further, i t  seems to us that defendants' prayer for instruc- 
tions to the jury admits that there was evidence suffcient to go to the 
jury, which is as follows : 

"The defendants ask the Court to charge the jury that all the eTi- 
dence admitted exclusively as to the issue upon undue influence, such as 
the relations between Riley and his wife, why they separated, the alleged 
relations between Riley and Mrs. Hall, and other kindred evidence, 
was admitted solely upon the issue of undue influence." 

So, upon a full consideration of all this evidence and the prayer of 
defendants, we are driven to the conclusion that it goes far beyond 
Wittkowsky v. Wasson, Best v. Frederick, supra, or any case where it 
has been held not to be sufficient. I t  was properly left to the jury, and 
the Court would have committed an error not to have done so. 
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Defendants complain that there was not sufficient evidence to sustain 
the findings on the fifth issue as to the payment of two hundred dollars. 
We do not feel called upon to review the evidence on this question, first, 
for that it was not made until after verdict, upon a motion for a new 

trial, and was therefore too late. 8. v. Kiger, 115 N .  C., 746; 
(415) S. v. Parner, 115 N .  C., 744; 8. v. Hart, 116 N. C., 976. And 

for the further reason that this finding is not necessary to support 
the judgment of the Court in declaring the dee'd to the defendants void. 

But we are of the opinion that defendants are entitled to a credit on 
plaintiffs' judgment against them of two hundred dollars and interest 
since 29 September, 1887, which seems to be the date of payment. With 
this modification the judgment is 

AFFIRMED. 

Cited: X. 21. Wilson, 121 N.  C., 657. 

SILVER VALLEY MINING COMPANY v. NORTH CAROLINA 
SMELTING COMPANY ET AL. 

Case om Appeal-Printing Record--Costs of Printing Record. 

1. An appellant, being compelled to print the whole of the "case on appeal," 
he is, when successful in this Court, entitled to have taxed against the 
appellee the cost of printing the whole case on appeal and such other 
matter as  may be required by Rule 31 to be printe'd, but not for the print- 
ing of matter beyond the requirements (if the whole is in  excess of 
20 pages). 

2. Since all irrelevant and immaterial matter sen.t up as  a part of the case 
on appeal unnecessarily adds to the cost of copying and printing, trial 
juctges and counsel are  admonished not to make cases on appeal dumping 
ground for the entire evidence and other minutie of the trial below. 

MOTION, by successful appellant, to tax cost of printing record. 

111. H. Pinnix, Watsolt & Buxton, and Robbins & Long for plaintif 
Robbins & Raper for defendants. 

(416) CLARK, J. The printed record is 80 pages, and the appellant 
being successful in obtaining a new trial here moves under Rule 

31 to tax the cost of printing the excess above the regulation 20 pages in 
the costs. The appellant was compelled to print the whole of the "case 
on appeal" and the exhibits made a part thereof. Barnas v. Crawford, 
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MIKIXG Co. v. SMELTING CO. 

ante, 127. He  is therefore entitled to have taxed the coat of printing 
the whole case on appeal (Durham v. R. R., 108 N. C., 403), and also 
of printing other matter besides, if of the nature required by the rule, 
but not for the printing of matter beyond the requirements (if the whole 
is in excess of 20 pages). Roberts v. Lewald, 108 N. C., 405. Counsel 
having agreed on the case on appeal, the losing party can not complain 
because taxed with the whole of the same with the exhibits made a part 
thereof though much of i t  might well have been omitted, being unneces- 
sary to elucidate the point on review. Of the additional matters, 
probably some ten pages were not required by the rule and were unneces- 
sarily printed. The clerk will therefore tax in the cost against the losing 
party the printing of 70 pages, being 50 pages in excess of the 20 allowed 
ordinarily. 

I n  Durham v. R. R.,'supra, on p. 404, this Court cautions trial judges 
against the injustice and oppression which would follow if, to save labor 
to themselves, they should permit "cases on appeal to become dumping 
ground for the entire evidence and other minutie of the trial below," and 
that only ('so much of the evidence or other matters occurring on the 
trial should be sent up as may be necessary to present and illustrate the 
matters excepted to.'' All irrelevant and immaterial matters sent u p  
as part of a "case on appeal'' unnecessarily adds to the cost of copying 
and printing, and should be avoided by counsel settling a "case on appeal'' 
as well as by the judge. 

MOTION ALLOWED. 

Cited: Simmons v. Allison, post, 564; Hancock v. R. R., 124 N. C., 
228 ; Parker v. Espress Co., 132 N .  C., 129 ; Sigman v. R. R., 135 N. C., 
183; Cressler v. Asheville, 138 N.  C., 486. 

S ILVER VALLEY MINING COMPANY ET AL. v. NORTH CAROLINA 
SMELTING COMPANY. 

Corporations-Insolvency-F~a~udulmt Conveyance. 

1. Solvency o r  insolvency of a living person or a decedent's estate depends 
upon the question whether the value of the entire assets equals or is lees 
than the total indebtedness. 

2. A corporation is not insolvent, so as to render a mortgage of its property 
fraudulent, so long as it has property sufficient, i f  converted into money 
at market prices, to meet its liabilities. 
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ACTION, to recover judgment for money due, against the North Caro- 
lina Smelting Company, and to set aside and cancel a mortgage exe- 
cuted by said North Carolina Smelting Company to defendant F. T,  
Johnson, and also to cancel judgments confessed by said smelting com- 
pany to the other defendants than Johnson, and tried before Greene, J., 
and a jury, at  Fall Term, 1896, of DAVIDSON. The issues related prin- 
cipally to the solvency or insolvency of the defendant company at the  
dates of the mortgage and confessions of judgment. There was a verdict 
for the plaintiffs, and from the judgment thereon the defendant appealed. 
The exception upon which the decision of the appeal is based is set out 
in the opinion of Associate Justice AVERY. 

M .  H .  Pinhix, Watson & Buzton, and Robbins & Long for plaintiffs, 
Robbins & Raper for defendant (uppellard). ' 

AVERY, J. Looking alone to the derivation of the words "solvent" 
and "insolvent," they mean respectively, able and unable to pay. 

Whether the adjective insolvent is used to define the condition of 
'(418) a decedent's estate or the financial status of a living person, i t s  

signification is the same. I t  means, unable to meet liabilities 
after converting all of the property or assets belonging to the person or 
estate into money, at  market prices, and applying the proceeds, with the 
cash previously on hand, to the payment of them. This is substantially 
the definition given by the reputable lexicographers, as wilI appear by 
reference to Webster's, Worcester's, or the Standard Dictionary; and not 
only is the same meaning given to the term by common acceptation, as 
it is used in the ordinary transactions of life, but, appyling the crucial 
test, we will find that in the discussion of almost every appeal involving 
an issue of fraud and depending in any way upon the ability of a debtor 
to pay his debts at  the time of making a conveyance, the discussions in 
the opinions of this Court have been predicated upon the assumption that 
solvency or insolvency depends upon the question whether the entire 
assets equal or exceed in value the total indebtedness. Without speci- 
fying it would seem sufficient to refer to cases of this class everywhere, 
but the citation of a-few of the later adjudications will suggest numberless 
others. Bank v .  Adrian,, 116 N.  C., 537; Peeler v. Peeler, 109 N.  C., 
628 ; Berry v. Hall, 105 N. C., 154; H e l m  v. Green, ibid., 251 ; Brown 
v. Mitchell, 102 N. C., 341; Woodruf v. Bowle8, 104 N.  C., 197. I t  
would prove subversive of settled principles, and would tend to impair 
credit and embarrass trade, to give our sanction to a definition of an 
insolvent that would bring within the class of which i t  is descriptive 
every person, natural or artificial, who in the course of active business 
is unabIe to meet the demands of creditors without borrowing money. 
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The Court below instructed the jury that "property is not a legal 
tender in payment of debt, and a debtor has no right to pay a debt 
with property of any kind. Therefore the amount of defendant's (419) 
corporate property (if you believe i t  consisted mostly of valuable . 
mining machinery) was of little consequence. I f  defendant was unable 
to pay its matured debt in lawful money, and if i t  was unable to pay its 
debts from its own means, and had to obtain mo-ney from the: personal en- 
dorsement of other parties with which to pay maturing obligations, 
then the defendant was, in contemplation of law, insolvent." 

The instruction asked, and in lieu of which the foregoing was given, 
was as follows: 

A corporation is not insolvent so long as it has property su,@cient to 
meet its liabilities, and there is no evidence suficient to go to the jury 
that, at the time said mlortgage was executed, said corporation did not 
have property sufficient to meet its liabilities, and therefore the jury 
should find and answer the issues as to insolvency accordingly, and there 
is no evidence sufficient to go to the jury that said mortgage was given 
in.contemplation of insolvency, and the jury should so find. 

I t  is needless to discuss other exceptions. For  the error in substitut- 
ing the instruction given for that prayed for the defendant is entitled 
to a 

NEW TRIAL. 

P. A. HEDRICK, ADMINISTRATOR OF W. A. DARR, V. ELI BYERLY AND WIFE, 
SUSAN BYERLY. 

Action to Foreclose Mortgage-Limitations-Husband and Wife-Wife's 
Land as Surety for Husband's Debt. 

1. Although a debt may be barred by the statute, yet a mortgage by which 
the debt is secured, if itself not barred, may be foreclosed by the mortgagee 
in proceedings for that  purpose. 

2. While a married woman's land, which has been mortgaged to secure her  
husband's debt, is  to be treated as  a surety, and will be discharged by any 
act of the  creditor or principal which would release any other surety, yet 
the fact that  action 0n.a note signed by husband and wife and secured by 
mortgage on the wife's land is barred as  to her, does not bar a suft to 
foreclose the mortgage. 

ACTION, tried before Hoke, J., at Spring Term, 1896, of DAVIDSON. 
The facts appear in  the opinion of Associate Justice MONTGOMERY, 
There was judgment for plaintiff and defendants appealed. 
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Bobbins & Raper for plaintiff. 
Waber & Walser, and R. T .  Pickens for defendant. 

MONTGOMERY, J. This action was commenced 6 August, 1895, to 
foreclose a mortgage on real estate. The land conveyed was the property 
of the feme defendant, and the debt that of the husband, evidenced by a 
sealed promissory note executed by both of the defendants and payable 
1 November, 1884. A payment was made on the debt 8 September, 1893. 
The feme defendant requested his Honor to hold as matter of law "that 
the land mortgaged, being the property of the wife, put her interest 

in position of surety to the debt of the husband. That the 
(421) demand as to her was barred in three years, and that no act of 

the husband after the three years had run could renew or con- 
tinue the lien or mortgage on the land of the wife for the debt of the 
husband." His Honor refused to so decide as to the mortgage, and 
held that the payment made by the husband on the debt within ten years 
from maturity would continue the lien of the mortgage. There was no 
error in this ruling. "It is well settled by repeated decisions of this 
Court that where a wife joins her husband in a conveyence of h'er 
separate property to secure a debt of the husband, the relation which she 
sustains to the transaction is that of surety." Purvis v. Carstarphen, 
73 N. C., p. 581; Gore v. Totonsend, 105 N .  C., 228; Hinton v. Greenleaf, 
113 N.  C., 6. And it is also true that whatever act which, on the part 
of a principal, would discharge a surety, would also discharge the 
property of the wife from liability under a mortgage or deed of trust 
made to secure the debt of her husband. Hinton v. Greenleaf, supra. 
But it is to be borne in mind that a married woman can not, in  this 
State, make a legal contract, either as principal or as surety for her 
husband, which will bind her real estate. 

She can, if she chooses, charge her separate real estate with the 
payment of a debt of her husband by way of mortgage or deed of trust 
with privy examination. Parthing v. Shields, 106 N. C., 289. There- 
fore, when a married woman charges her separate real estate with the 
payment of her husband's debt, the land is not conveyed to make good 
any legal contract that she has made with the creditor, but to secure 
the husband's contract to make good his debt by a charge on her separate 
estate. She, by her act, makes no contract, but appropriates the property 
conveyed in the deed to the payment of her husband's debt, and as long 

as the mortgage is not barred by the Statute of Limitations the 
(422) lands can be subjected to the payment of the debt. And i t  has 

been held in the case of Cross v. Allen, 141 U. S., 528, that the 
payment of interest by a husband upon his note, secured by a mortgage 
upon the separate real estate of his wife, operates to keep alive the 
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mortgage security. But for the sake of the argument, suppose it be 
admitted that the feme. defendant's plea of the Statute of Limitations 
had been a good one and so held by the Court below, i t  could avail 
her nothing. The Statute of Limitations defeats the remedy when the 
note is sued upon, but it does not discharge the debt; and, although the 
debt might be barred by the statute, yet the mortgage by which the 
debt is secured, if itself not barred, may be foreclosed by the mortgagee 
in proceedings for that purpose. Capehart v. Dettrick, 91 N.  C., 344; 
Arrington v. Rowland, 97 N.  C., 127; Jenkins v. Willcinson, 113 N. C., 
532. 

N O  ERROR. 

Cited: Smith v. B. & L. Assn., ante, 259; Sherrod v. L)ixo.rz, 120 
N. C., 67; Meares v. Butler, 123 N.  C., 208; Fleming v. Ba.rden, 127 
N.  C., 215; Harrington 2'. Rawls, 131 N.  C., 40; Menzel v. Hinton, 132 
N .  C., 663, 672. 

W. L. CECIL v. W. F. HENDERSON. 

Trial-Witness-Impeaching Question-Inadmissible Question. 

I n  the trial of an action to which the defendant had set up the plea of the 
statute of limitations, i t  was improper to allow the plaintiff to ask the 
defendant on cross-examination, for the purpose of impeaching him, 
whether he had not interposed the same defense to various claims previ- 
ously. 

ACTION, tried at  Spring Term, 1896, of DA~IDSON. The facts appear in 
the opinion of Chief Justice FAIRCLOTH. There was a verdict for the 
plaintiff, and defendant appealed from the judgment thereon. 

$1. H. Pinnix for plaintiff. 
Shepherd & Busbee, and Waber & Waber for defendant. (423) 

FAIRCLOTH, C. J. Action on a note against defendant, as surety for 
one Loftin. Plea, Statute of Limitations. 

The controversy on the trial was whether defendant had agreed 
with plaintiff not to rely on the Statute of Limitations. The evidence 
on that question, of plaintiff and defendant, mas conflicting. On cross- 
examination the defendant was asked, for the purpose of impeaching 
the witness, if he had not pleaded the Statute of Limitations to various 
claims, specifying them. Objection by defendant overruled. Exception. 
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The plaintiff insists that the question is not prejudicial to the de- 
fendant, and relies on Bost v. Bost, 87 N. C., 477. That case does not 
support his contention, because the question was not asked for the pur- 
pose of impeaching any witness or party to the action, but went only 
to the testamentary capacity of the testator. No Court can allow a suitor 
or witness to be impelache~d or discredited because he had entered a plea 
allowed by statute and enforced by the courts. The question then was 
irrelevant; and, if answered in  the affirmative, it would have been the 
duty of the Court to withdraw the same from the jury. The admission 
of the question would allow an appeal to local prejudice, if any should 
exist, on the question of pleading a debt out of date, as it is usually 
termed in the country, and this would result in  trying the same question 
in different localities according to local sentiment, and there would be no 
uniform rule to govern courts and juries. The principle announced was 
decided in Russell I ) .  Hearne, 113 N. C., 361, where the question was, Did 
not the plaintiff hare the reputation of suing for usury, and if he had not 
so sued before? Held incompetent. 

NEW TRIAL. 

Cited: Johnson v. R. R., 163 N. C., 450. 

(424) 
A. F. CATHEY v. W. F. SHOEMAKER. 

Trial-Witness-Impeachment-Appeal-Omission of Judge to Recapit- 
ulate Testimony Must be Objected to Before Verdict. 

1. While the answer of a witness to a collateral question, drawn out on cross- 
examination, is ordinarily conclusive, yet, when such question is as to 
declarations of the witness and is asked to show his temper, bias, or dis- 
position, and he is apprized of the time and place of the declarations, the 
opposite party is not bound by the answer but may contradict the witness 
by other testimony. 

2. The omis'sion of the trial judge to recapitulate any portion of the testimony 
which a party may deem material should be called to the attention of the 
judge at the conclusion of the charge, so as to give him an opportunity to 
correct the omission. After verdict, i t  is too late to except to the 
omission. 

3. Where, in the trial of a summary process of ejectment, on appeal, there 
was testimony tending to show that, after some contentions between 
plaintiff and defendant, the latter agreed to work the crop to the satis- 
faction of the plaintiff, if  he were allowed to remain on the land, and 
that, if he failed to do so he would surrender possession, it was not error 
to instruct the jury that, i f  such agreement was made by the defendant, 
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his violation of it was a forfeiture of the lease, and the plaintiff had a 
right to eject the defendant by summary proceeding6 before the justice 
of the peace, and the jury should answer in the negative an issue as to 
whether the removal of the defendant was wrongful. 

Summary proceeding in ejectment, cominenced before a justice of the 
peace, and tried before Hoke, J., and a jury, at February Term, 1896, 
of IREDELI,. 

1. Plaintiff alleged that he rented to defendant a tract of land in 1895 
-plaintiff to furnish supplies, defendant to cultivate crop, and that 
defendant failed to comply with the terms of the lease. 

2. Plaintiff demanded that he comply with the terms or quit, (425) 
and defendant thereupon expressly agreed to surrender and de- 
liver up the premises, provided the crop was not worked according 
to agreement; and thenceforward defendant failed to comply, and 
declined to permit plaintiff to cultivate the crop and save i t  from loss 
o r  damage, whereupon plaintiff demanded possession and brought suit. 

3. Plaintiff furnished supplies to defendant in excess of the value of 
defendant's interest in  the crop, the said value having been decided by 
reference to W. Hanner and M. C. Caldwell, by agreement between 
plaintiff and defendant. 

4. That defendant damaged plaintiff by reason of his failure to 
cultirate the crop, about $30. Wherefore plaintiff demanded judgment 
for possession and damages, etc. 

Defendant, answering, denied allegation in first paragraph of com- 
plaint, except as to the renting and furnishing of supplies. 

2. Denied allegation in  second paragraph, except as to agreement that 
plaintiff might cultivate crop, and that he brought suit. 

3. Denied allegations in paragraphs 3 and 4. And further answering 
he averred that he fully complied with contract, and while in possession 
the plaintiff instituted suit against him without just cause, and he was 
ejected from the premises and thrown out of employment for himself 
and'family, without a place to shelter them, one of his children being 
seriously sick at the time, and that plaintiff took possession and received 
,the proceeds of the crop to his omn use without paying defendant any- 
thing for his labor, and that thereby he had been damaged $200. 
Wherefore he demanded judgment, etc. 

"Issues: 1. Was defendant willfully and wrongfully removed from 
premises ? Ans. 'No.' 

"2. What amount is due plaintiff for advancements to defend- (426) 
ant on his crop? Ans. '$49.69.' 

"3. What was the value of defendant's interest in the crop? Ans. 
($45.' 
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''4. What damage is defendant entitled to recooer by reason of his 
wrongful removal, over and above his interest in the crop? Ans. 
'Cathey, supplies, $49.69; value of defendant's interest in crop, $45; 
balance due Cathey $4.69.' " 

On the first. issue the Court charged the jury that a landlord had no 
right to eject a tenant simply because the crop Gas not worked to his own 
notion. To warrant such procedure there must be some breach of 
agreement which, by the terms of the contract, was to forfeit the lease; 
that if plaintiff and defendant, after agreement to surrender the original 
lease and arbitrate, had entered into a new agreement by which defend- 
ant had agreed to vacate premises unless the land was properly worked, 
and defendant willfully failed thereafter to properly work and was 
ejected for that reason, then the ejectment was rightful, and the jury 
should answer the first issue "No." Defendant excepted. But if defend- 
ant had worked properly, and if the neglect was caused by plaintiff's 
failure to comply with his contract and furnish sufficient supplies to 
defendant? then defendant was in no default, and the jury should answer 
the issue "Yes." 

I n  reciting the evidence to the jury on the question as to whether 
defendant had willfully failed to work the land after the new agreement, 
the Court stated that t h e  only evidence for defendant which the Court 
could recall was evidence o f  the defendant and his wife, and recited 
the evidence of them and the other witnesses as the Court recalled it. 
Defendant's counsel did not except to this at  the time, but did except 

on the motion for a new trial and before the judgment was 
(427) signed. 

When defendant was being examined as a witness he was asked 
by the plaintiff, and properly cautioned, if he had not told one Allison, 
after this suit had begun and a short time before plaintiff's barn was 
burned, that he wished he could see the plaintiff's house on fire and the 
plaintiff burned up in  it. Defendant denied erer having made any such 
statement. Plaintiff was then permitted to show. by witness Allison, 
over defendant's objection, that defendant had made such statement to 
him, and defendant excepted. Verdict for plaintiff. Motion for new 
trial for alleged errors in charge and for errors in ruling on questions 
of evidence. Motion overruled, defendant excepted and appealed from 
the judgment rendered. 

Bobbins  & Long for p l a i n t i f .  
ATo counsel for defendant .  

CLARK, J. The answer of a witness to a collateral question, drawn out 
on cross-examination, is ordinarily conclusire; but this is subject to the 
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exception t h a t  when, a s  i n  this  case, t h e  impeaching or  collateral question 
i s  a s  to  a declaration of the  witness a n d  i s  asked to show the  temper, 
bias  o r  disposition of t h e  witness, a n d  he  is  given t h e  t ime a n d  place 
of t h e  alleged declaration, the opposite p a r t y  is  not bound by  the  answer, 
b u t  m a y  contradict h i m  by  other eridence. 1 Greenleaf Ev., sec. 450;  
8. v. Patterson, 24 N.  C., 346 ; Jones v.  Jones, 8 0  N.  C., 246. 

W h e n  t h e  judge fai ls  o r  omits to  recapitulate a n y  portion of the  
evidence which a p a r t y  deems material,  h e  mus t  call i t  to  the  judge's 
a t tent ion at  t h e  conclusion of the charge, t h a t  he  m a y  have opportuni ty 
t o  correct t h e  omission. I t  is  too la te  t o  except to  t h e  omission 
f o r  t h e  first t ime  a f te r  verdict. S.  v.  Grady, 83  N .  C., 643; S. v. (428) 
Reynolds, 8 7  N. C., 544. 

T h e  exception to the  charge, i n  the  part icular  specified, is  also without 
meri t .  
KO ERROR. 

Cited: S. v. Xurray, 139 N .  C., 545. 

F. H. STITH, EXECUTOR OF N. L. SMITH, v. A. B. JONES ET AL. 

Judgment of ATonsuit-llfotion to Set Aside-Excusable LVeglect-Refer- 
ence by Consent-Failure to Prosecute. 

1. The fact that  a plaintiff may, when nonsuited, bring a new action within 
a year does not prevent the judgment being set aside, like any other 
judgment, on the ground of excusable neglect, but to authorize the court 
to set aside such judgment excusable neglect must clearly appear. 

2. Where, after the failure of the plaintiff for four and a half years to prose- 
cute a n  action that had been referred by consent, a motion for nonsuit 
was made during the first week of a term of court, and adjourned for 
hearing until the next week, it  was inexcusable neglect i n  the plaintiff 
to give no attention to the matter, i t  not appearing that  he or his counsel 
was prevented, by sickness or other cause, from so doing. 

3. While i t  is ordinarily the rule that consent references cannot be set aside 
except by consent or by the death of the referee, yet the court retains 
jurisdiction of the action and may direct a nonsuit for failure to prose- 
cute it. 

4. The failure of a plaintiff for four and a half years to prosecute a n  action 
which has been referred by consent, authorizes the court to enter a non- 
suit for such neglect. 

5. The discretionary power of the trial court to set aside a judgment duly 
rendered exists only where excusable neglect is shown; and where a 
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judgment setting aside the nonsuit was not based on excusable neglect, 
but is stated to have been on the ground that the nonsuit was "improvi- 
dently and erroneously adjudged," the action of the lower court in setting 
aside the judgment of nonsuit will be reversed. 

MOTION of plaintiff, heard at  Fall Term, 1896, of DAVIDSON, before 
Qree?te, J., to set aside a judgment of nonsuit entered at Fall Term, 
1895, of said court. The motion was granted, and defendants appealed. 
The facts appear in the opinion of Associate Justice CLARK. 

J. 'B.  Batchelor an-d Robbins & Long for plaintif. 
R .  0. Burton for defendants (appellants). 

CLARK, J. This action was begun in 1886, and was referred by con- 
sent at  March Term, 1889. The referee held two or three sittings, the 
last being in  February, 1891. Thereafter the plaintiff took no further 
steps to procure a hearing or to ha~ve the report made, and at  Fall Term, 
1895, the cause being reached regularly on the docket, the defendant 
moved for judgment as of nonsuit. This motion was continued over 
till the second week, when, the case being reached, the plaintiff was called, 
and not appearing by counsel or in person, judgment was entered as of 
nonsuit. I t  is true that the plaintiff, after nonsuit, can bring a new 
action within a year, but n7e do not concur with appellant that therefore 
a judgment of nonsuit can not be set aside, like any other judgment, if 
there was excusable neglect, because a plaintiff in such cases might be 
unjustly mulcted in a large bill of costs or otherwise prejudiced when not 
in default. We think, however, the facts in this case do not show 

excusable neglect on the part of the plaintiff. The delay to 
(430) prosecute the case before the referee, or to take any steps to secure 

a report,' or to give any attention whatsoever to the case from 
February, 1891, till September, 1895, a period of more than four years 
and a half, was inexcusable neglect. When the case mas reached the first 
week of the term, and that state of facts appeared, his Honor might well 
have adjudged that the plaintiff had failed to prosecute his action. The 
case was continued orer to the second meek, with the motion to nonsuit 
still pending, and the parties to an action pending in court are fixed 
with notice of all motions therein made at term. Coor v. Smith, 107 
N.  C., 430; Wilson v. Pearson, 102 N. C., 290; Spencer v. Credle, 102 
N.  C., 68; Henzphill v. Xoore, 104 W. C., 319; Stancill v. Gay, 92 N. C., 
455; University v. Lassiter, 83 N.  C., 38; Sparrow v .  Davidsolz, 77 N .  C., 
35. When, therefore, the case mas again regularly reached on the second 
week, the plaintiff certainly should hare shown cause why the nonsuit 
'should not have been entered. I t  was inexcusable neglect not to have 
shown that much attention to the case, for the judge does not find that 
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the plaintiff or his counsel was sick or unable to attend. Besides, upon 
the facts now shown by him, if the plaintiff had been present he could not 
have successfully opposed the nonsuit, when for four years and seven 
months he had given no attention to the cause. 

I t  is true that ordinarily the rule is that a consent judgment can 
not be set aside except by consent or the death of the referee, (Clark's 
Code, p. 405, 2d Ed.,) though there may be exceptions to that rule as 
to most others. This, however, is not an attempt to set aside a consent 
reference, but a dismissal of the action for a failure to prosecute it, 
and such failure may be shown by long-conti6ued failure to 
prosecute it before the referee as well as in  any other way (431) 
(McNeilZ v. Lawton, 99 N .  C., 16), for the Court retains juris- 
diction of the action. I f  this mere not true, then, if a plaintiff can once 
get his case referred by consent, and finds i t  likely to go against him, 
he can vex the defendant by continuing it indefinitely. Judges and 
lawyers might come and go, but that case, like Tennyson's brook, wodd  

"go on 
Forever and forever." 

The judge does not find that there was excusable neglect, nor does he 
find facts which would justify such conclusion of law. I f  there mas 
excusable neglect, the judge in his discretion might set aside the judg- 
ment or refuse to do so, and the exercise of such discretion is not re- 
riewable. Simolzton v. Lanier, 71 N. C., 498; Brown v. Hake, 93 N. C., 
188. But the discretionary power only exists when excusable neglect 
has been shown. Code, sec. 274. 

The judgment setting aside the nonsuit is not based upon excusable 
neglect, or indeed any other ground, but the ('case on appeal" settled 
by the judge apparently rests his action on the ground that the non- 
suit "was improvidently and erroneously adjudged." I f  so, i t  could 
only have been corrected by an appeal. 

The action of the Court below in setting aside the nonsuit is 
REVERSED. 

Cited: Cowles v. Cowles, 121 N. C., 275; Vick  v. Baker, 122 N. C., 
100; Xanning v. R. R., ib., 831 ; Narsh v. Gri,fin, 123 N.  C., 667, 670; 
Norton v. M c L a u ~ i n ,  125 K. C., 188; Hardy v. Hardy, 128 N .  C., 183, 
184; l ioch  v. Porter, 129 N .  C., 136; Clement v. Ireland, ib., 222; Morris 
v. Ins. Co., 131 N. C., 213 ; Riley v. Pelletier, 134 N.  C., 318 ; Wooten v. 
Drug Co., 169 N. C., 66; Hardware Co. v. Banking Co., ib., 746; L u m b e ~  
Co. v. Cottingham, 173 N. C., 327. 
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(432) 
J. W. CAUDLE AND WIFE V. W. E. MORAN. 

Practice-Irregular Judgment-Order  in O n e  A c t i o n  Inva l id  as Af fect -  
i n g  Separa te  Ac t ion .  

1. While an action to foreclose a contract for the sale of land was pending, a n  
attachment was sued out against the defendant and levied upon personal 
property. The plaintiffs also brought summary process of ejectment 
before a justice of the peace, and from a judgment removing the defendant 
from possession the latter appealed to the Supreme Court. Defendant 
afterwards moved in the foreclosure action for an order vacating the 
attachment and restoring him to possession of the land: Held, that a n  
order restoring the defendant to possession, made in the foreclosure action 
before the appeal in the ejectment case had been tried, was erroneous. 

2. In  such case, however, i t  was proper to appoint a receiver of the rents and 
profits of the land. 

ACTION, pending in STOKES, heard before ,Vorzuood, J., at chan~bers, 
in  Winston, on 18 May, 1896, on motion of defendant. The facts appear 
in  the opinion of Associate Justice FURCHES. Plaintiffs appealed. 

A. M .  S t a c k  and  Jones  & Pat ter son  for p1aint i . f~ .  
W a t s o n  & B u x f o n  for defendant .  

FURCHES, J. I t  appears from the pleadings in this case that plaintiffs 
sold the defendant a tract of land and gave him a bond for title when paid 
for ;  and the defendant executed to plaintiffs his note for the purchase- 
money and a sale of the land. 

That after this action was commenced the plaintiffs sued out warrants 
of attachment, which were levied upon certain articles of personal 
property of the defendant. 

That after this action was commenced the plaintiff also commenced 
summary proceedings in ejectment before a justice of the peace 

(433) against the defendant for possession of this same land, and  
managed  t h e  m a t t e r  so t h a t  h e  got judgment  a n d  turned the  de- 

fendant  o u t  of possession. 
The defendant appealed from this justice's judgment to the Superior 

Court, where the case now stands for trial, as well as this action, brought 
for the purchase-money. 

The defendant, wishing to have the said attachnients vacated, upon 
notice moved the Court for an order vacating the same; but as the 
parties were not able to have the same heard at Stokes court they agreed 
that it might be heard at Forsyth court, which was done. 

Upon this hearing the Court refused to vacate the attachments, but 
made an order restoring the defendant to the possession of the land 
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from which he had been ejected by the justice of the peace, and appointed 
a receiver of the rents and profits. The plaintiff, being dissatisfied 
with that part of the order restoring the defendant to possession, ex- 
cepted and appealed. 

However just this order of restitution may have been, it was a legal 
error and cannot be sustained. I t  was erroneous because i t  was not 
made in the case then being heard by the Court, but in another case then 
pending, and for trial in Stokes County. I t  was erroneous because i t  
was made before the case on appeal was tried, in which the defendant was 
ejected. 

The order appointing a receiver seems to us to have been proper, 
and that part of the order is affirmed. But that part of the order 
restoring the defendant to the possession of the land is erroneous and 
is re~ersed. 

ERROR. 

A. M. STACK v. N. M. PEPPER ET AL. 
(434) 

Action of Trespass Quare Clausum Fregit-Boundaries-Survey-Pre- 
sumption as to Mode of i9url;ey-Surface and Perpendicular Measure- 
ment. 

1. While the surface and not the level or horizontal mode of measurement is 
generally adopted in surveys, and the general presumption is that a 
survey of the surface was contemplated by the parties to a deed, yet that 
presumption prevails only where it appears feasible and reasonable to 
have pursued that course. 

2. Where a line of survey crossed a perpendicular cliff at a pIace where it 
could not be climbed, and to give the quantity of land called for by the 
survey and to take the line to a boundary shown to have been marked in 
an old survey, it was necessary to exclude the distance up the face of the 
cliff, it was not error to instruct the jury to exclude it in determining 
the boundary. 

ACTION FOR DAMAGES for alleged unlawful entry upon land and cutting 
and carrying away wood, tried before Brown, J., a t  Fall  Term, 1895, of 
STOKES. A verdict was rendered for plaintiff, but judgment not having 
been entered thereon at that term, judgment nunc pro tune was entered 
at  Fall  Term, 1896, by Hoke, J. 

A. M.  Stack, J.  T.  Morehead and Jones & Patterson for plain- (438) 
tiff. 

W.  W.  King, A. E. Holton and H. R. Scott for defendants (appel- 
lants) . 
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AVERY, J. I t  is a fact generally known and acknowledged that in all 
of the early surveys of entries, and in most of the latter ones, made in  
this State, the surface and not the level or horizontal mode of measure- 
ment is shown to have been adopted. This is the general rule, and the 
courts take notice of this fact and presume that lands embraced in grants 
and deeds were originally measured in that way, both because i t  is a 
matter of general knowledge that such has been the custom and be- 
cause the judicial annals of the State are corroborative of that fact. 
Duncan v. I la l l ,  117 N. C., 443. The surveyor testified to this custom 
as universally adopted by practical surveyors. 

While, however, the presumption is generally that a survey of the 
surface was contemplated and adopted by the parties to a deed, that 
presumption prevails only where i t  appears feasible and reasonable to 
have pursued that cours6. On the contrary, the courts will not assume 
that the surveyor and chain-bearers procured ladders and climbed over 
a rugged boulder or cliff situated as in this instance, but that they 
adopted practicable methods. I t  is well known that where surveyors 
encounter a river at  a point where it is lined with rocks rising above 
the surface, and i t  proves impassable by ordinary methods, the distance 
across is determined by making an offset and running up and down 

from the actual point of crossing, not by climbing over the sides 
(439) of the rocks. It was not improper for the Court to instruct the 

jury in  this instance that the surveyor, if his testimony was be- 
lieved, ascertained the distance, and thereby fixed the location of the 
disputed corner by the correct mode of measurement. The surveyor 
Shelton testified that if he included the distance from the bottom of 
the cliff up its perpendicular surface to the top as a part of the 23% 
chains called for the disputed land would not be embraced within the 
boundaries of the deeds under which plaintiff claimed title; but if, in- 
stead of measuring up this surface, he walked around and measured 
from the top of the cliff, the defendant would, under that theory of 
surveying, be a trespasser. The distance up the cliff could only have 
been ascertained by letting fall a line from the top to the bottom, as the 
surveyor was compelled to depart from his course to find a point where 
i t  was possible to even climb across it. I t  is not to be presumed that the 
State of North Carolina sold to Shober by means of his grant the space 
represented by the perpendicular surface of this cliff. The original sur- 
veyor did not find i t  necessary to ascend its surface in order to ascertain 
with accuracy what the State was selling. But very steep mountain 
sides are often very valuable for timber as well as for agricultural pur- 
poses, and when a line crosses a steep mountain or succession of hills 
the grantee would get from the State, for cultivation, by horizonal 
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measurement, a number of acres largely in  excess of that estimated upon 
the basis of surface measurement. Duncan v. Hall, supra. I n  the case 
before us, however, the measurement adopted by the surveyor and sanc- 
tioned by the Court gave the grantee, under the operation of the maxim 
cujus est solum ejus est usque ad celum, the ownership of the perpendicu- 
lar cliff, and whatever of minerals, if any were imbedded in it, without 
robbing the State of the price of a single acre of cultivable land. 

Where the elevation of the ground is very different at  different (440) 
points of a line, the grantee may start his lines toward the center 
of the earth from points nearer to each other than his points of depar- 
ture would have been by the horizonal measurement, but he will gen- 
erally acquire title for every acre of surface for which he  pays the 
State. 

The undisputed testimony of the witnesses examined tended to show 
that the succession of deeds constituting plaintiff's chain of title em- 
braced the land in dispute, and that the plaintiff had an actual posses- 
sion of a part, and a constructive possession over the whole, of the land 
embraced within the boundaries of these deeds. This is an action in  the 
nature of trespass quare clausum fregit, not in the nature of trespass in 
ejectment. I n  order to establish, prima facie, the right to recover, it was 
necessary, therefore, for the plaintiff to show possession in himself and 
a trespass upon his possession by the defendant, not, a s h  ejectment, an 
adverse occupancy by the latter. I f  the testimony was believed, the de- 
fendant entered upon the land embraced within the boundaries of plain- 
tiff's deeds, as run without estimating the distance up the face of the 
cliff, and cut and removed timber trees; so that, if the testimony was 
credible, the locus where the trespass was committed was within the 
limits of plaintiff's lands, to which he had, prima, facie, shown both title 
and possession, and the plaintiff was entitled to recover a t  least the 
nominal damages awarded. 

As we understand the case and the argument, the assignment of error 
that has been discussed is the only one relied upon by the defendant, of 
which, according to the transcript, he was entitled to the benefit. I t  
ought to be needless to state that the appellate court is confined to the 
record. There was 

NO ERROR. 

Cited: Gilrner v. Young, 122 N.  C., 810. 
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(441) 
CULLEN & NEWMAN v. ABSHER & CHURCH. 

Constable-Xotice of Depositions, Service of, by Constable. 

1. Service of notices, under section 597 of The Code, must be made by an 
officer authorized generally and by virtue of his office to serve process 
of the court having jurisdiction of the action in which the notice is given. 

2. A notice of deposition signed by a party to the action is not process. 
3. A town constable cannot serve a notice t o  take depositions in an action 

pending in the Superior Court. 

ACTION, tried before A'orwood, J., and a jury, at Spring Term, 1896, 
on appeal from a judgment of a justice of the peace. 

Plaintiffs offered to read in evidence a deposition of C. S. Newman, 
one of the plaintiffs, in proof of their claims, when the defendants' coun- 
sel objected to the reading of the said deposition before the jury for the 
reason that after said cause mas docketed in  the Superior Court for trial 
the plaintiffs obtained from the Clerk of the Superior Court a com- 
mission to take depositions, and that the notice issued by the plaintiffs' 
attorneys to the defendant of the time and place of taking deposition 
was served by a town constable instead of by a sheriff, which objection 
was taken befori: the clerk at  the opening of said deposition. His Honor 
overruled the objection of defendants, and defendants excepted. Said 
deposition was read as evidence. There was a rerdict for the plaintiffs. 
Defendant moved for new trial on the ground that the Court erred in 
allowing the deposition to be read in  evidence. Motion overruled; de- 
fendants excepted. Judgment for the plaintiffs and appeal by de- 
fendants. 

W. W.  Barber for defendan.ts. 
N o  counsel contra. 

(442) MONTGOMERY, J. The notice to take the deposition was served 
upon the defendant by a town constable. At the proper time ob- 

jection was made to the reading of the deposition. Such service was not 
valid. Service of notices, as required by section 591 of The Code, must 
be made by an officer who is authorized generally and by virtue of his 
office to serve process of the court which has jurisdiction of the action 
in which the notice was given. A town constable has no such authority. 
H e  can serve process issuing from the Superior Court, and in that case 
only when i t  is directed to him. E'orte v.  Boon, 114 N .  C., 176; Davis 
v.  Sanderlin, ante, 84. 
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The paper which he undertook to serve was not process of the court. 
I t  was only a notice signed by the plaintiff. The deposition ought not 
to have been read as evidence in the case. 

NEW TRIAL. 

Cited: Brown v. Myers, 150 N .  C., 444. 

T. J. BROYHILL v. W. E. GAITHER. 
(443 

Mechanic's Lien-Work and Labor Done and Material Furnished-Con- 
tract Indivisible-Homestead-Entire Tract Subject to Lien-Segre- 
gation of House-Sale in, Parcels. 

1. A "laborer's lien" is solely for labor performed, while a "mechanic's lien" 
is broader and includes the "work done," i. e., the "building built," or 
superstructure put on the premises. 

2. Where a contractor undertakes to put up a building and complete the same, 
the contract is indivisible and his "mechanic's lien" (section 1781 of The 
Code) embraces the entire outlay, whether in labor or material; and, 
under section 4 of Art. X of the Constitution, is  superior to the home- 
stead exemption of the owner. 

3. The "material lien" is by virtue of the statute only, and does not come 
under the constitutional priority given to the "mechanic's lien for work 
done on the premises" over the homestead exemption. 

4. Where a house is built by a contractor for the owner upon a n  undivided tract 
of 80 acres in  the country, the mechanic's lien attaches to the whole tract, 
especially where it  appears that the house alone, apart from the tract of 
land, would be of comparatively little value. 

5. The fact that  a house and improvenients, built by a contractor upon a tract 
of 80 acres belonging to the owner, are  enclosed by a fence including 
about three acres, is not a segregation or division of the house from the 
tract so  as  to confine the  mechanic's lien to the enclosure. 

6. I n  such case, though the lien is upon the whole tract, i t  shoula be divided, 
if practicable and desired by the defendant, in  making sale, and the 
parts sold in  such order a s  he may elect, so that, if possible, the lien may 
be discharged without exhausting the entire tract. 

ACTION, heard before Hoke, J., and a jury, at Fall  Term, 1896, of 
WILKES. The action to recover a sum due and elnforce a lien 
claimed to be a mechanic's lien against the lands of defendant, (444) 
situated in  Wilkes County. The lien was admitted to be in due 
form and prope~rly filed, and defendant resisted its enforcement, claiming 
that so much of the demand as was admitted to be due plaintiff was 
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for material furnished, and that defendant or agent had demanded the 
right of homestead exemptions. Defendant further contended that if 
lien was valid and superior to homestead the same was confined in  its 
operation to so much of the land as was included in fence and improve- 
ments about the house, and does not extend to entire farm. 

The evidence showed that the plaintiff 'contracted to furnish the ma- 
terial for and to build a house, etc., for the defendant upon defendant's 
farm, being an entire tract of eighty acres in the country about four 
miles from Wilkesboro, and that the house alone would be of compara- 
tively little value, as no one would wish the house apart from the land;. 
also, that the house and iniproaements were enclosed in a fence to in- 
clude about three acres, and there was no other cleared land immediately 
adjoining; but the arable, cultivated land, consisting of fourteen to eight- 
een acres, was on the opposite side of the farm and the remainder was 
woodland, and that the tract of eighty acres was all the real estate owned 
by the defendant, and was not worth $1,000. The defendant offered na 
evidence. 

The Court instructed the jury that on the evidence, if belieTed, plain- 
tiff was entitled to recover the entire contract price for the building, 
subject to credits; that plaintiff had a lien for the entire amount on 
the building and farm, and that under the term "mechanic's lien on the 

residence" was included the whole amount of plaintiff's demand, 
(445) and same was superior to defendant's right to homestead, and ex- 

tended to the building and entire farm on which same was placed. 
Defendant excepted. 

There was a verdict and judgment for plaintiff, and defendant ap- 
pealed. 

T.  B. Fin ley  for p l a i n t i f .  
W.  W.  Barber  and  G l e n n  & M a n l y  for defendant  ( a p p e l l a n t ) .  

CLARK, J. The plaintiff having built a house for the defendant was 
entitled to his mechanic's lien therefor, not merely for the value of the 
labor expended but for the contract price of the house (The Code, see. 
1781), which lien is superior to the homestead. Const., Art. 10, see. 4. 
When the contractor undertakes to put up a building and complete the 
same, the contract is indirisible and his ('mechanic's lien" embraces the 
entire outlay, whether in labor or material, being for "work done on the 
premises," i .  e. for the betterments on it. The "laborer's lien" is solely 
for labor performed. The mechanic's lien is broader and includes the 
"work done," i. e. the '(building built" or superstructure placed on the ' 

premises. X e r r i g a n  v. Engl i sh ,  9 Mont., 113, 124; Phelps  v. S t r a y ,  32 
Neb., 19. 
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I t  is otherwise when there is simply material furnished which the 
owner places upon the building either himself or by employing others. 
The "material lien" is by virtue of the statute only, and does not come 
under the constitutional priority given to the "mechanic's lien for work 
done on the premises" over the homestead exemption. Cumming v. 
Bloodworth, 87 N. C., 83. 

The house being built upon an undivided and entire tract of 80 acres 
in  the country, the mechanic's lien was upon the whole tract, especially 
as i t  is found as a fact or not denied, that the "house alone would 
be of comparatively little value, as no on0 would wish the house (446) 
apart from the land." It  was no segregation or. division of the 
house from the tract that "the house and improvements werg enclosed in  
a fence including about three acres." The lien is on the whole tract, but 
i t  should be divided if practicable and desired by the defendant in mak- 
ing sale, and the parts sold i n  such order as the homesteader may elect, so, 
that i t  may be the lien will be discharged without exhausting the tract, 
and the part preferred by the debtor not subjacted to sale. Thus modi- 
fied, the judgment is 

AFFIRMED. 

Cited: Cheeseborough v. Sanatorium, 134 N .  C., 248 ; IsZer v. Dizon, 
140 N. C., 529 ; Alezander 5 .  Farrow, 151 N. C., 323 ; Halt v. Jones, ib., 
424; Roper v. Im. Go., 161 N. C., 160. 

C. S. JOHNSON ET AL. V. GEORGE RODEGER ET AL., EXEOUTORS OF 

JOSEPH FISCHESSER. 

Action on Note-Cornideration. 

Where, in an action on a promissory note, it appeared that the testator of 
defendants executed the note for his part of the purchase money for land 
conveyed by plaintiffs to a corporation, of which the testator of defend- 
ants and others were incorporators, under an agreement that they should 
so convey, one-fourth of the purchase money to be paid in cash or by 
notes of such incorporators, and that the corporation should execute its 
note to each incorporator f o r  the cash he had paid or note he had given 
for his part of the purchase money, and should issue stock to him for that 
amount, all of which was done: Held, that a consideration for the note 
was shown. 

ACTION, tried before Norwood, J., and a jury, a t  February (447) 
Term, 1896, of FORSYTH. There was judgment for the plaintiffs, 
and defendants appealed. The facts in the opinion of Associate Justice 
Montgomery. 
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W a t s o n  & B u x t o n  for p la in t i f s .  
A. E. H o l t o n  for defendants  (appe l lan t s ) .  

NOKTGOMERY, J. The action is upon a plain promissory note ese- 
cuted by the testator of the defendants to the plaintiffs. The defendants 
in their answer aver that there mas no consideration for the note and 
that it was an accommodation paper. Upon the trial the testimony in- 
troduced by the defendants showed that the plaintiffs and defendants 
were members of a company incorporated as the Boston Cottage Com- 
pany; that the plaintiffs conveyed a tract of land to the company; one- 
fourth of the purchase-money to be paid in cash or to be secured by the 
personal notes of the incorporators; that the company was to execute a 
mortgage to the plaintiffs for the balance of the purchase-money upon 
the land; that the corporation was to execute its note to each incorpora- 
tor for the amount of the cash he had paid for the land or the note he 
had given for his part of the purchase-money, and also to issue stock for 
that amount, which was done; and that the note sued upon was the note 
executed by the testator of the defendants for his part of the purchase- 
money of the land. Upon this evidence the defendants asked the Court 
to instruct the jury. 

"1. That upon all the evidence of witnesses to the jury they should 
find in favor of the defendants. 

"2. That if the jury find that the note in suit was given for the pur- 
chase-money of the land, and the plaintiffs deeded the land to 

( 4 4 8 )  another, to wit, the Boston Cottage Company, then there would 
hare  been a want of consideration to support the note. 

"3. That i t  was for the jury to say what the Boston Cottage Company's 
note was given for to Fischesser, defendant. 

The instructions were refused and the defendants excepted. Verdict 
and judgment for the plaintiffs, and appeal by defendants. 

The testimony introduced by the defendants showed that the note was 
executed for a valuable consideration. There was not even a scintilla 
of evidence going to show a failure of consideration. The matter is too 
plain for discussion. 

NO ERROR. 
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WILEY PASLEY v. ALLEN RICHARDSON AXD WIFE. 
(449 

Action to  Recover Land-Evidence-Payment of Tases- 
TUX L&~s .  

Where, in the trial of an action of ejectment, the defendant, for the purpose 
of showing the character of his own possession and in rebuttal of plain- 
tiff's title, offered in evidence the tax lists for a large number of consecu- 
tive years to show that the land in dispute had been listed for taxation 
by him and those under whom he claimed, and that plaintiff did not list 
the land during any of said years: Held, that such evidence was compe- 
tent and that its weight was for the jury. 

ACTION, for the recovery of land, tried before Norwood, J., and a jury, 
a t  March Term, 1&96, of ALLEGHANY. There mas verdict for the plain- 
tiff, and from the judgment thereon defendant appealed. The facts ap- 
pear in  the opinion of Chief Justice Faircloth. 

R .  S. Doughton and W .  C. Fields for defendants (appellants). 
JVo counsel contra. 

FAIRCLOTH, C. J. This was an action of ejectment. Each party in- 
troduced evidence of title. Defendants proposed to introduce the tax 
lists of Alleghany County for the year 1874 and all following years to 
show that Samuel Pasley, under whom defendants claimed title, listed 
the land in dispute, and that plaintiff did not list said land for taxes 
during any of said years. This was offered to rebut plaintiff's title, and 
to show the character of defendants' and Samuel Pasley's possession. 
Plaintiff objected to this evidence. Objection sustained and defendants 
excepted. Verdict and judgment for plaintiff and defendants appealed. 

I n  this ruling of his Honor there was error. The evidence was 
competent and its weight was for the jury. Austin v. King, 97 (450 )  
N. C., 339 ; 1 Greenleaf Ea., section 493. 

NEW TRIAL. 

Cited: Ridley v. R. R., 124 N .  C., 39; Gates c. Max, 125 N. C., 144; 
R.  R.  v. Land Co., 137 N.  C., 332. 
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MARTHA M. SHEW v. M. C. CALL. 

A c t i o n  to  Cancel Deed-Mortgage to  Clerlc of S u p e ~ i o r  Court-Power of 
Sale-Purchase by Mortgagee-Mor.tgage by  H u s b a n d  a n d  W i f e -  
Wi fe ' s  L a n d  as  Surety-  Exonera t ion  of Wi fe ' s  Land-Landlord and  
Tenant-Estoppel .  

1. Where land, mortgaged to a clerk of court to secure fine and costs as  pro- 
vided by statute, was sold by the clerk under the power in  the mortgage, 
a deed executed by him after he has gone out of office is invalid and vests 
no title in  the purchaser. 

2. A mortgagee is a trustee and cannot purchase a t  his own sale; if he does 
so, he remains a trustee. 

3. Tenancy is the result of a contract between a lessor and lessee whereby the 
latter admits lessor's title, and he and his privies are  estopped, while 
continuing in possession, to deny the title or to bring action to defeat 
i t ;  but 

4. A married woman is not estopped to deny the title of a grantor by the fact 
that she is  in possession of the land with her husband, who is  the grantee's 
tenant. 

5. Where a married woman joined her husband in a mortgage on land, partly 
his and partly hers, to secure the husband's debt, his land should first be 
sold and the proceeds paid upon the debt in exoneration of the wife's land. 

6 .  Where the lands of a husband, together with lands belonging to his wife, 
are  included in a mortgage to secure the husband's debt, and a sale and 
conveyance under the mortgage are invalid, the wife may alone maintain 
an action to have the deed declared void, both as to her own and her 
husband's land. 

(451) ACTION, to cancel a deed, tried before Norwood ,  J., a t  Spring 
Term, 1896, of WILKES, on a case agreed, the facts of which are 

set out in the opinion of -4ssociate Justice FURCHES. His  Honor gave 
judgment as follou~s : 

"It is adjudged and decreed that plaintiff is not estopped, and the 
deed executed to J. S. Call by the ex-clerk, J. F. Somers, be can- 
celed; that the sale of the land mortgaged be set aside, and that a new 
sale be ordered. I t  is further ordered that the matters of the amount- 
principal and interest-owing by plaintiff, and that the amounts paid 
by her in money-rents and otherwise-be referred to T. B. Finley to 
take and state an account, showing the amount now due; that when the 
same shall be ascertained and the plaintiff notified of the amount she 
shall have thirty days in  which to pay the same, and if she shall fail 
to pay the amount ascertained to be due then the said T. B. Finley is 
hereby authorized and directed, as commissioner, to expose said lands to 
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sale in accordance with law, and report his proceedings to this Court 
for further orders; and that this cause is to be continued on the docket." 
From this judgment defendant appealed. 

G l e n n  & M a n l y  for plaintif f .  
W.  W.  Barber  for de fendan t  : (appe l lan t ) .  

FURCHES, J. This case comes to this Court by appeal of defendant 
from the judgment of the Court on a case agreed, from which i t  ap- 
pears that the plaintiff is the wife of Peyton Shew; that she m7as 
the owner in  her own right of all the lands mentioned in the com- (452) 
plaint except a tract of about thirty-nine acres, which was the 
husband's. That to secure a bill of costs and a fine of $35 she joined 
her husband in making a mortgage to J. S. Call, clerk, to secure the pay- 
ment of said fine and cost. That soon after that said Call went out of 
office, and J. F. Somers m7as qualified and inducted into office as his 
successor. That said Somers, as clerk, advertised said land and sold 
the same, when said Call became the purchaser thereof at  the price of 
one dollar for each tract. That soon after said sale Somers was removed 
from said office without having made a deed for said land, but after 
he went out of office did make a deed to said Call for the same. That 
after said sale Peyton Shew, the husband of plaintiff, being in possession 
of said land, rented the same from said Call, and has paid him rent 
thereon, and is still in  possession. That J. S. Call is dead, and the de- 
fendant is the owner of whatever estate he had in said land as his devisee. 
The complaint alleges that the land is worth $1,000 or more, and this 
is not denied in the answer. And it was so argued by plaintiff's attorney 
in  this Court, and not denied by the attorney of defendant. 

The defendant contended that the sale by Somers was fair and regular; 
that Call, though named as mortgagee in the mortgage, and the power 
of sale given to him, i t  was as clerk, and as he had gone out of office could 
not execute the power; that Somers was the proper party to do so, and 
Call had the right to become the purchaser; and that the deed made to 
him by Somers after he went out of ofice conaeyed the estate in the 
land to him. 

But the principal question discussed and relied on by defendant (463) 
mas that of estoppel existing between landlord and tenant; that 
the husband of the plaintiff having rented of defendant's devisor she 
was estopped to deny defendant's title while still remaining in possession. 

A mortgagee is a trustee, and is not allowed to purchase at his own 
sale. Kornegay  v. Sp icer ,  76 N.  C., 95. If a mortgagee purchases a t  his 
own sale, he is still a trustee. lVlzitehead v. Hel len ,  76 N .  C., 99. 

The right to give a niortgage to secure a fine and cost is a statutory 
right, and the statutory provision must be observed in its execution to 
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make it effective. And statutory powers of sale given to an officer nlust 
be strictly observed to confer title. Taylor v. Allen, 67 N.  C., 346. A 
sheriff whose term of office had expired could not execute a deed for 
land sold while he was in office until authorized to do so by statute. Sec- 
tion 1267 of The Code. This statute does not extend to clerks, and they 
cannot exercise this power after they go out of office. Taylor t i .  Allen, 
supra. 

Mortgages with power of sale are not looked upon with disfaror as they 
once were. But courts of equity, or of equitable jurisdiction, will still 
guard the rights of the n~ortgagor with jealous care. And where mani- 
fest wrong and oppression are made to appear the Court will give relief. 
~llosby v. Hodg~ge, 76 N .  C., 387. 

The only remaining question to be considered is the question of 
estoppel. I t  was argued by plaintiff's counsel that this being equitable 
relief asked by plaintiff this rule does not apply, citing Allen v. Grifin, 
98  N.  C., 120; Borsyth v. Bullock, 74 N.  C., 135; Gri,fin v. Richardson, 
33 N. C., 439, and Wood Landlord and Tenant, 486. But we do not feel 
called upon to decide whether this case is an exception to the general 
rule, so firmly established by the decisions of this State that a tenant 

is estopped to deny his landlord's title or not. But we put our 
(454) judgment upon the ground that the plaintiff is not the tenant of 

the defendant. The case states that the husband rented and paid 
rent to defendant's devisor. But this does not make the plaintiff his 
tenant. Tenancy is the result of a contract between the landlord and 
the tenant, whereby in  legal contemplation the tenant admits the title 
of the lessor, and will not allow him to dispute this title while he still 
remains in possession. And it is true that this estoppel is held to apply to 
privies as well as to the original lessee. But i t  is the contract, followed 
by possession, that creates the estoppel. Possession without the con- 
tract will not. 

But the plaintiff is not affected by this rule. She made no contract 
with Call. I t  is not contended she did. And though she is the wife 
of Peyton Shew she is no privy in estate, under or through him. She 
claims no estate through, by, or under his contract with Call. Privy 
means a privity in estate-a property right acquired from the lessee by 
contract or inheritance. Bigelow on Estoppel, p. 142. A may be the 
son of B, but this creates no estoppel unless A takes some estate under 
B, either by purchase or. inheritance. 

We therefore hold that the plaintiff is not the tenant of the defendant, 
nor is she a privy in the estate under her husband, and is not estopped 
to bring and prosecute this action. There are 37 acres of the land, 
bought at  this sale by Call, that did not belong to the plaintiff, but was 
the estate of the husband. H e  is not made a party. And while the case 
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shows the same infirmities exist as to the sale and purchase of this 
tract as the other, which belonged to the plaintiff, there would be no 
ground or authority for setting aside the deed for the husband's part but 
for the relation of the plaintiff and her husband, and part  of the land 
being hers and a part being his. The debt which the mortgage 
was given to secure was the liability of the husband. His  land (455) 
and that of plaintiff were both included in the mortgage to secure 
the husband's liability. This being so, the land of the wife (the plaiii- 
tiff) in law was but security for the husband. And his lands should be 
first made liable and first sold in exoneration of the wife's land. Hinton 
v. Greenleaf, 113 N.  C., 6;  Gore v. Townsend, 105 N. C., 228. The lands 
never having been sold according to law, the sale under which defendant 
holds her deed, being without authority of law, passed no title to de- 
fendant's devisor. 

We are therefore of the opinion that the plaintiff, who has mortgaged 
her lands as a security for her husband's liability, has such an interest 
in his land as entitles her to have the defendant's deed from Somers de- 
clared void as to her husband's land as well as to her own. I t  was ad- 
mitted that since the date of the mortgage and the lease to the husband 
the plaintiff has become a free trader under the statute. 

The judgment of the Court (inadvertently, we suppose) speaks of 
plaintiff's paying rent. There is nothing in the pleadings or in the facts 
in the case agreed that sustains this statenlent in the judgment, and the 
same mill be stricken out. And the judgment of the Court will be so 
reformed as to direct an account of any rents or profits the defendant 
has received from said land, giving her credit for any taxes she may 
have paid, and if anything shall be found for the defendant the same 
shall first be applied to the satisfaction of the judgment for which said 
lands were mortgaged. 

After making this application, if the residue of the judgment be not 
paid in  a reasonable time, to be determined by the Court, the commis- 
sioner shall sell, first, the 37 acres belonging to the husband, W. P. 
Shev, and if it brings enough to pay the residue of the judgment 
and the cost of sale the lands of plaintiff will not be sold. But (456) 
in the event the tract belonging to the husband shall not bring 
enough to pay the balance of the judgment, etc., then the plaintiff's land, 
or a sufficient aniount of the same, shall be sold and reported to Court. 

The judgment setting aside the sale of Somers and his deed to Call, 
amended as above directed, is 

AFFIRMED. 

Cited: Fleming v. Burden, 127 K. C., 215, 217; Eubanks v. Becton, 
158 N. C., 234. 



I N  T H E  SUPREME COURT. ' 1119 

W. A. KIGER ET AL. v. T. W. TERRY ET BL. 

Advancement  by Paren t  t o  Child-Presumption-Intent of Grantor. 

1. Where property is transferred from a parent to a child the question whether 
it is a gift, loan, or advancement is to  be aettled by the intention of the 
parent and surrounding circumstances, to show which par01 evidence 
is admissible. 

2. Where a deed from a parent to a child recites a valuable consideration, 
near the value of the property conveyed, the presumption is that the 
conveyance was not intended as an advancement, and the burden of 
proving it to be an advancement is upon him who alleges it to be such. 

SPECIAL PROCEEDIXG, for the partition of real estate among the heirs 
at law of Charity Shackleford, pending in Stokes Superior Court, and 
heard on report of referees before Arorwood, J., by consent, at  chambers, 

in Winston. 
(457) From a judgment of his Honor overruling the exceptions to the 

report of the referees the plaintiffs appealed. The facts suffi- 
ciently appear i11 the opinion of Chief Justice FAIRCLOTH. 

A. I@. Xtack for plaintif is (appe l lan t s ) .  
W a t s o n  d Buxton,  for defendants .  

FAIRCLOTH, C. J. This is a special proceeding for partition, and the 
only matter in dispute below and now before this Court is whether cer- 
tain deeds, made for several sniall tracts of land by Charity Shackleford 
to some of her children, are adaancements to be accounted for in a 
partition of the estate with the other children. A reference was had to 
state an account in regard to the question of advancement, and to ascer- 
tain how much, if anything, had been advanced to each child. The 
referees report much confused and conflicting evidence and their find- 
ings of fact and law. 

They find that in the deeds conveying the lands a substantial and 
valuable consideration is recited; that the amount of consideration 
recited in the deeds is about three-fifths of the estimated value of the 
lands conveyed; that the consideration mas paid in board of the intes- 
tate for fifteen years, taxes, cost, etc.; that the grantor did not intend 
to charge the grantee with a difference between the recited consideration 
and the estimated d u e  as an advancement. I t  does not appear whether 
the value was estimated at  the date of the deeds or at the death of the 
intestate, who boarded with T .  W. Terry, the principal grantee, at $3 
per month, and that she performed some very small service for him dur- 
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ing said time; that they had several settlements for rent, board, etc., 
and conclude that none of the grantees are chargeable with any sum as 
advancements. 

Plaintiffs filed exceptions to the report without stating dis- (458) 
tinctly on what grounds. We infer that they intend to say that 
the evidence did not justify such findings. We have looked at the evi- 
dence and find i t  conflicting, but there is some evidence. We can not con- 
sider the force of the evidence, but we take the facts found by the referees 
as true. The report mas confirmed, and judgment accordingly, and an  
appeal by the plaintiffs. 

Advancements are the creatures of statute law. Code, sections 1281 
(2 ) )  1483, 1484. When a parent places property in possession of the 
child it may be a loan, a gift or an advancement, and the question is 
settled by the intention of the parent and surrounding circumstances and 
other evidence, in which case parol evidence is admissible. Thornton on 
Gifts and Advancements, 591; Melvin v. Bullard, 82 N. C., 33; James v. 
James, 76 N .  C., 331. I n  the latter case the deed recited that i t  was "an 
absolute gift and intended as an advancement, and was not to be ac- 
counted for in  the distribution of his estate." Held, that the value of 
the property is not to be accounted for as an advancement, on the ground 
of the manifest intent that i t  was an  absolute gift. 

I n  some few States by statute the parent's intention is excluded, and 
all transfers of property by him to a child are held advancements to be 
accounted for, proceeding on the principle of enforcing absolute equality. 
Our statute contains nothing to exclude the intent and circumstances of 
the case but leaves in force the ancient principle that the owner of. 
property may dispose of it according to his own desire. 

An advancement is a gift of money or property for the preferment and 
settling of a child in life, and not such as are mere presents of small 
value or such as are required for the maintenance or education of the 
child. The latter are the natural duties of the parent which he 
is required to perform. Meadows v. ~Jfeadows, 33 N.  C., 148; (459) 
B~adsher  v. Cannady, 76 N.  C., 445; Thornton, supra, 510; 4 Kent 
Com. (13 Ed.), 418. There can be no doubt that when a parent (father 
or mother) transfers property into the possession of his or her child, and 
nothing more appears, an advancement is presumed; and if land is con- 
veyed by deed, reciting a nominal consideration or natural affection, 
the same presumption arises, and the burden of proof is then on the 
grantee or donee to show that an advancement mas not intended; 2nd 
to that end he may introduce evidence, parol or otherwise, not to con- 
tradict the deed but to show the intent of the grantor. Harper v. Har- 
per, 92 N. C., 300. 
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T h e  above-stated presumption, however, does no t  prevai l  when the deed 
recites a valuable a n d  substantial consideration, especially when i t  i s  
n e a r  t h e  f u l l  value of the land  or  other  property. T h e  burden then to 
prove it a n  advancement is upon  the  person claiming it to  be  such. T h e  
presumption is  then removed, and  t h e  question of in ten t  is  then a n  open 
one, f o r  proof o n  either side. Thornton, supra, 552 ; H a r p e r  v. Harper,  
supra. 

A p p l y  these principles t o  t h e  case before u s ;  there mas no e r ror  i n  t h e  
judgment  below. E a c h  p a r t y  iiltroduced evidence on  the  question being 
considered, a n d  the  referees found  t h e  facts  as  before stated. 

AFFIRMED. 

Ci ted:  Gri,@n, ex  parte, 142 N.  C., 1 1 8 ;  T h o m p s o n  v. S m i t h ,  160  
N. C., 258. 

PIEDMONT WAGON COMPANY ET BL. V. WILLIAM BYRD ET AL. 

W r i t  of Assistance-Practice-Res Judicata-Estoppel. 

1. The judgment or decree of a court of competent jurisdiction is conclusive 
not only as  to the subject-matter actually determined thereby but also 
as  to every other matter which properly belonged to the subject in liti- 
gation, and which the parties, by the exercise of reasonable diligence, 
might have brought forward a t  the time and had determined respecting it. 

2. I n  a n  action to foreclose a mortgage against B., one M. intervened and by 
his answer denied the allegations of the complaint, and alleged, as a 
further defense why decree of sale should not be made, that he was the 
owner i n  fee and in possession (through B., his tenant) of the land. 
At the trial he assented to the issues tendered by the plaintiff, which did 
not include the one raised as to his title. There was a decree of fore- 
closure (from which he failed to prosecute an appeal), a sale, confirma- 
tion and conveyance by the commissioner: Held, that the plea of sole 
seizin by M., not being a counterclaim, was denied by operation of law, 
and thus a n  issue as to the title was raised by the pleadings which M. 
should have tendered and supported by proof, and having neglected to do 
so he is  estopped by the judgment in the cause. 

3. In  such case the purchaser a t  the sale is entitled to a writ of assistance 
to place him in possession of the land. 

(FAIRCLOTH, C. J., dissents, arguendo, in which FFIURCHES, J., concurs.) 

ACTION heard  before Norwood,  J., a t  S p r i n g  Term, 1896, of WILKES, 
on  a motion f o r  a w r i t  of assistance b y  t h e  plaintiff, t h e  Piedmont  
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Wagon Company, which had purchased the land sold under a decree of 
foreclosure. The motion was refused and plaintiff appealed. The facts 
appear in  the opinion of Associate Justice CLARK. 

W.  W.  Barber arid T.  B.  Finley for p l a i ~ ~ t i f s  (appellants). 
iVo counsel contra. 

CLARK, J .  This was an action brought against the mortgagors (461) 
to foreclose a mortgage. J .  0. Martin, who mas not one of the 
mortgagors, on his own application was made a party defendant, and 
filed his answer denying the complaint and alleged, as a further defense 
why decree of sale should not be made, "that he is the owner in fee 
and in lawful possession of the lands described ill the complaint," alleg- 
ing further that the mortgagors were merely his tenants and without 
any title to the land, and asking thereupon that the action be dismissed. 
This plea of sole seizin in himself, not being a counterclaim, was denied 
by operation of law (The Code, section 268), and thus an issue as to 
said Martin's title was raised on the pleadings. Bank v. Charlotte, 7 5  
N.  C., 45. At  the trial he assented to the issues which were tendered 
by the plaintiff, though the one raised as to his title by his answer was 
not included, and judgment for sale of the land being rendered upon the 
verdict he appealed but did not prosecute his appeal. 

Martin might possibly have stayed out of the case, but he saw proper 
to intervene and raised the issue of title and possession in himself, and 
that the other defendants were merely his tenants in order to defeat a 
decree that said lands be sold. This new matter of defense was there- 
fore in litigation upon his allegation, and it was incumbent upon him to 
tender the proper issue, ilIaxwell v .  McIver, 113 N .  C., 288; Kidder v. 
Mcllhenny, 81 N .  C., 123; McDonald a. Cayson, 95 N. C., 377; Walker 
v. Scott, 106 N.  C., 56, and numerous other cases cited in  Clark's Code, 
(2 Ed.), page 357, and if he did not he can not complain of the conse- 
quences of his own neglect. I t  was incumbent upon him not only to ten- 
der the issue raised by his allegation of title but to support i t  by 
proof (Wallace v. Robeson, 100 N.  C., 206), and as he failed to (462) 
do so judgment properly went against him. 

That case was "on all-fours" with this, being an interpleader who set 
u p  title to the property (and also possession, as in this case), and failed 
to introduce evidence to support his allegations. The defendant Martin, 
after coming into the action and raising by his pleadings the issue of 
title and possession, should hare tendered the issue and offered evidence; 
and "not having spoken when he should have been heard, should not now 
be heard when he should be silent." H e  is estoppel by the judgment 
herein, which decreed the sale of the land as the property of 'the other de- 
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fendants. To hold otherwise would be to permit him to trifle with the 
Court and with the rights of the purchaser, who should rely upon the 
decree of sale as at least conclusive upon all persons who were parties 
to the action in which i t  was rendered. 

The principles governing estoppels by judgment are established by a 
long line of decisions in  this and other States, and we have no desire to 
take a new departure which will shake the long-settled lam as to res judi- 
cata. This rule is thus stated in 1 Herman Estoppel, see. 122, and is for- 
tified by a 1 0 % ~  list of leading authorities there cited : "The judgment or 
decree of a Court possessing competent jurisdiction is final as to the sub- 
ject-matter thereby determined. The principle extends further. I t  is 
not only final as to the matter actually determined but as to every 
other matter which the parties might litigate in the cause, and which 
they might have had decided. . . . This extent of the rule can impose 
no hardship. I t  requires no more than a reasonable degree of vigi- 

lance and attention; a different course might be dangerous and 
(463) often oppressive. I t  might tend to unsettle all the determinations 

of law and open a door for infinite vexation. The rule is founded 
on sound principle.'' And the same authority, section 123, says: "The 
plea of res judll'cata applies, except in  special cases, not only to the 
points upon which the Court was required by the parties to form an 
opinion and pronounce judgment but to every point which properly be- 
longed to the subject in litigation and which the parties, exercising rea- 
sonable diligence, might have brought forward at  the time and deter- 
mined respecting it." I t  has been urged that by the decision of Jordan 
v. Farthing, 117 N. C., 181, this Court intended to abandon this beaten 
path and strike out a new departure. Such was not our intention. I n  
that case land having been sold under a mortgage, the purchaser brought 
his action against the mortgagor and made the mortgagee additional 
party plaintiff. The only question raised by the pleading wati whether 
i t  was a valid sale, and the Court observes that it would have been "if 
a mortgagor had owed only one dollar or any other amount, and that 

. i t  was out of the question to contend that the accounts of the mortgagor 
and mortgagee (a  long course of dealings outside the mortgage transac- 
tion) had been introduced in that action" between the purchaser of the 
land and the mortgagor. But here me have an entirely different case. 
I n  a proceeding to foreclose Martin properly interpleads (The Code, 
see. 267), claiming that he, and not the mortgagors, is the owner of the 
land, and that therefore the foreclosure should not be ordered. The 
title of the interpleader having been thus put in issue, the trial is had, 
the foreclosure sale is ordered, and the interpleader appeals and after- 
wards abandons his appeal. I t  also appears by affidavit in this motion, 
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which is not denied, that the interpleader assented to the issues as ten- 
dered. Under these circumstances, when the land was sold the 
purchaser, seeing that Martin was a party to the proceeding, that (464) 
he had filed his answer setting up that there should be no sale 
because the title was in himself, and that after the trial the Court had 
decreed a foreclosure, was entitled to rely upon the principle that the 
judgment binds all parties to it, certainly to the full scope of the points 
raised by the pleadings, and was not required to go into the minutiae of 
the trial to ascertain whether each and every of the parties proposed 
proper issues or in  open court abandoned or waived his right to insist 
upon them. The parties to the action are equally entitled to regard the 
trial and judgment as decisive of the points raised by the pleadings, or 
which might properly be predicated upon them. Jones v. Beaman, 117 
N. C., 259, so fa r  as the facts of that case are concerned, is distinguish- 
able from the present on the same grounds as Jordan v. Farthing, supra, 
and so far  as i t  differs from the principles herein stated its expressions 
were merely obiter and are oven-uled. 

The writ of Assistance should therefore issue. Exum v. Baker, 115 
N. C., 242 ; Coor v. Smith, 107 N.  C., 430; Knight v.  Houghtalling, 94 
N.  C., 408. 

REVERSED. 

FAIRCLOTH, C. J., dissenting. I can not agree with the majority of the 
Court. On 6 March, 1891, the defendant Byrd executed his note to 
White for $100, and he and wife secured the same by a mortgage on 
640 acres of land. I n  August of the sanie year White assigned the note 
and mortgage to Isley & Coffey, and this action on default mas brought 
for judgment and foreclosure. Defendants Byrd and wife, the mort- 
gagors, filed no answer. J. 0. Martin interrened and filed an answer, in 
which he disclaimed any knowledge of the matters alleged between plain- 
tiffs and the mortgagors, but alleged that he was the owner in fee and in 
the lawful possession of said land, and that he so notified White before 
the note and mortgage were executed, also that Byrd was his 
tenant all the time, and has been for years, and asks that the (465) 
action be dismissed. 

At Spring Term, 1894, the cause coming on for trial, these issues were 
submitted ''without objection," to wit: 

"1. What amount is Byrd indebted to Isley & Coffey on mortgage 
executed to White? Answer : '$100.' 

"2. Did white assign the mortgage to Isley & Coffey for value? 
Answer : 'Yes.' " 

No other issue was proposed or submitted. I t  was adjudged that 
plaintiffs recover of Byrd and wife $100 and an order of sale and fore- 
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closure, and after paying the debt and costs "the residue to be paid to 
defendant." At  Fall  Term, 1895, the comniissioner reported sale, and 
that the Piedmont Wagon Co. was the purchaser at  $125. The sale 
mas confirmed and commissioner ordered to make deed to said pur- 
chaser. A11 of said lands were sold by the commissioner. Martin gave 
notice of appeal but never prosecuted it. Early in 1896 said wagon 
company through its attorney, reciting the above facts, applied to Judge 
Norwood by petition for a writ of assistance, placing the wagon com- 
pany in  possession of the land described in  the complaint and to oust 
from said land the defendants Byrd and Martin, and upon the hearing 
the petition was disallowed. The wagon company excepted and ap- 
pealed. 

I t  does not appear that any writ of possession has been issued. The 
question presented is one of practice, but a very important one. The 
wagon company, the only plaintiff that need now be considered, is a 
purchaser at  a judicial sale and was not a party of record during the 
litigation. I t  purchased the interest of Byrd, whatever that may be. 
I t  is not pretended that i t  purchased any other interest. I t  could not 
do so. Nothing else could h a ~ e  been sold, and it is evident that neither 
party nor the' Court so understood a t  the trial. It is equally clear that 

neither the parties nor the Court understood or intended a sale of 
(466) Martin's title, if he had any. Title to the land was not involved 

in  the trial. Debt or no debt and the condemnation of Byrd's 
interest were the only questions considered. 

The plaintiff's position is that defendant Martin was in a position to 
have an issue of title submitted and tried (which will be adverted to 
later), and that failing to do so he is now estopped from asserting any 
title in  this or any other proceeding as against the plaintiff. To grant 
such a request would extend the doctrine of estoppel beyond any point 
reached, even in  a court of law, in the days of Lord Coke. Since that 
time, especially in  this country, the doctrine of estoppel has been modi- 
fied by preserving its benefits without its hardships. The doctrine now 
accepted is found in numerous cases: Bigelow on Estoppel; Gromtuell 
v. County of Sac., 94 U. S., 351; Jones v. Beaman, 117 N. C., 259; 
Temple v. Williams, 91 K. C., 82. 

A writ of assistance is not one of right but is discretionary with a 
court of chancery, to be issued when just and reasonable grounds are 
made to appear. The Court, when it has decreed a thing to be done, 
as that A. B. take possession, will issue the writ in order to give effect 
to its decree. But in  putting a purchaser into possession, in pursuance 
of its decree, it will not interfere with or attempt, in cases of doubt, 
to settle the right of any party claiming possession by title paramount to 
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that of the mortgagee or other party in whose favor the decree was 
made. The writ is discretionary and will only be granted in a clear 
case. Thomas v. DeBaum, 1 >fcCarter, 37. The issuance of the writ 
rests in the sound discretion of the Court, and i t  is only used when the 
right is clear and where there is no equity or appearance of equity in 
the defendant, and it is certainly not customary to issue the writ 
where there is a bona fide contest as to the right to the possession (467) 
of land, or where rights of the respective parties have not been 
fully adjudicated in the principal suit. 2 Enc. P1. 87 Pr., 980; Van 
Meter v. Borden, 25 N.  J., Eq., 414; Hooper v. Yongs, 69 Ma., 484. 

Where the party in possession claimed to hold the premises before the 
mortgage, the Court said: "It is enough that the claim of the petitioner 
is not clear." Thomas v. DeBaum, 14 N.  J. Eq., 31. "In doubtful 
cases the writ should be refused." Wiley v. Carlisle, 93 Xla., 238; 
Schenck v. Conover, 13 N.  J. Eq., 220; Xfiight v. Houghtalling, 85 
N. C., 17. 

I n  consonance with these principles this Court, in the exercise of its 
discretion, refused the writ and said, "As the controversy as to title is still 
to be settled, we deem it best for the parties that we should not only de- 
clare that i t  was error to grant the writ as prayed but that we should 
pass upon the question which may still arise in another action." Exum 
v. Baker, 115 N.  C., 242. 

The plaintiff further insists that the averment in Martin's answer of 
title in  fee, as above stated, was denied by the statute, and an issue of 
title was in that way raised, and his failure to submit or tender an issue 
of title was a waiver, and that he can not on appeal be heard to complain 
or to again assert his claim to the land, i. e. that he is estopped in that 
respect. I f  i t  be assumed for the argument only that such an issue was 
raised, does the conclusion drawn by him follow? 

This is a question of practice, as we have said, and i t  may as well be 
candidly stated that the decisions of this Court on the question have 
not in all cases been uniform or consistent, and the same may be said 
of other State courts on mere questions of practice. The ques- 
tion comes up in  various ways: I n  Kidder v. AfcIlhenny, 81 ( 4 6 8 )  
N. C., 123, in\-olving the validity of a deed, it was held that if a 
party failed to tender such issues as he deemed proper he could not on 
appeal be heard to complain that the issues submitted did not cover 
the entire case, and others followed to the same effect. These cases are 
authority for the plaintiff's contention. The injustice of this rule soon 
pressed itself upon the minds of this Court, and in  Bowen v. Whitaker, 
92 N. C., 367, i t  was held that "under section 395 of The Code, if the 
issues are not prepared by the attorneys, i t  is the duty of the judge who 
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tries the case to do so." Speaking for the Court in that case, Aferrimon, 
J., on The Code method of procedure said: "The Code of Civil Pro- 
cedure, as at  first adopted in  this State, provided for the trial of issues of 
fact by jury, but i t  did not specify the particular manner of making 
them up and submitting them. C. C. P., secs. 219 to 240. This gave rise 
at  once to confusion and much dissatisfaction in the practice of the law. 
This Court recognized the evil, and acting upon its authority to pre- 
scribe rules of practice of the Superior Courts, prescribed Rules 3, 4 
and 5, adopted at June Term, 1871, and reported in 65 N. C., 705. 
These rules directed how and in what time issues of fact should be 
drawn up. They were, however, construed to be only directory, unless 
strictly insisted upon in apt time. The result was that, in the hurry 
and carelessness of practice that too much prevailed, they came to be 
much neglected, and, as a consequence, verdicts became unsatisfactory, 
and this Court very often found much diBculty in ascertaining from 
the record what had or had not been settled by the findings of the jury, 
especially where se~era l  issues of fact had been submitted. To cure this 
severely felt evil i t  has been provided by section 395 of The Code that 
"the issues arising upon the pleadings, material to be tried, shall be 

made up by the attorneys appearing in the action and reduced to 
(469) writing, or by the judge presiding before or during the trial; 

and further, by section 396, that issues shall be framed in concise 
and direct terms; and prolixity and confusion must be avoided by not 
having too many issues. I t  will be observed that the language of these 
provisions is strong and mandatory; they require that the issues of fact 
shall be made up and shall be framed, etc. They are mandatory. . . . 
I t  was the duty of the Court to see that the trial proceeded according 
to its (statute) mandatory requirements; having authority, i t  should 
have required the counsel to frame the issues and reduce them to writ- 
ing, or, for any cause, failing to do this, 'the judge presiding should 
have done so before or during the trial.' It is not sufficient to say that 
the appellant did not propose proper issues or that he must be taken to 
have waived them. I t  does not appear that he did waive them; it cer- 
tainly does not appear affirmatively that he did so; indeed, i t  seems 
that he did not. But it appearing to the Court that the pleadings raised 
issues of fact that have not been tried according to law, the Court could 
not give judgment, certainly while the appellant was present objecting." 

Again, in McDonald v. Carson, 94 N .  C., 497, the defendant ex- 
cepted because his Honor submitted an additional issue raised by the 
pleadings, and this Court, (Smith, C. J.), said, "There is not only no 
error in this, but it was the duty of the court to see that all material con- 
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troverted matters contained in the pleadings were eliminated and put 
in the form of issues, as conmanded by the statute," citing Bowen v. 
Whitaker, supra, as authority. . 

I n  Maxwell v. JfcIver, 113 N .  C., 288, relied upon by the plaintiffs, 
this Court fell into the same position that his Honor did in Bowlen v. 
Whitaker, supra, whose mistake was corrected by this Court in that case, 
as shown above. 

The plaintiff relies mainly on Wallace v. Robeson, 100 N.  C., (470) 
206, as authority for its proposition, to wit, the failure of de- 
fendant to tender an issue as to title. That was an attachment of per- 
sonal property. Higgins and Griffith intarpleaded and averred that they 
were the bona fide owners of the attached property. His Honor drew 
and submitted this issue: "Did Higgins and Griffith purchase the 
property described in the complaint (interplea) for a valuable consid- 
eration and without notice?" The interpleaders insisted that upon this 
issue the burden of proof mas upon the plaintiffs. His  Honor held that 
the burden was upon the interpleaders. They excepted and declined to 
introduce any testimony to support the issue. This Court sustained his 
Honor, saying that the single question presented was, Upon whom did 
the burden of proof of the issue rest? The Code, see. 331, provides 
that in attachments the interpleader must by affidavit allege that he is 
the owner, also "his title and right to the possession, stating the grounds 
of such right and title." The Court held that under that statute, re- 
quiring such particularity in the plea, the burden of proof was on the 
interpleaders, who lost their case solely because they failed to introduce 
their evidence. There is no statute requiring such full particularity by 
an interpleader in a case like the present. H e  pleads like others when 
title to land is in issue. 

The resemblance of the last-cited case to the present is not easily 
perceived. There, an issue was submitted as to title; here, no issue was 
submitted by any one. There, the case turned alone upon the question 
of the burden of proof; here, no such question is presented. Apart from 
the foregoing, is there any correct principle upon which to grant the 
plaintiff's petition? I s  it just or reasonable to do so? Should he, by 
this extraordinary process, take 640 acrces of land for $125, and cut 
off Martin forever from the land he claims, without a trial of his title? 
Would i t  not be better to refuse the writ, as was done in Exum v. 
Baku,  supra, and let the parties have their titles passed upon (471) 
in  the usual way? I f  an issue had been submitted as to the 
interpleader's title, the plaintiffs Isley & Coffey would certainly have 
had the same judgment that was rendered a t  the trial, and the pur- 
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chaser would have acquired all the interest conveyed in the mortgage 
under which he claims, and is there any equitable reason for giving 
him any more? I think the judment should be affirmed. 

FURCHES, J. I concur in the dissenting opinion. 

Cited: Hussey v. Hill, 120 N. C., 315; Land Co. v. Guthrie, 123 
N. C., 189; Tyler v. Capeheart, 125 N.  C., 69; Glenn v. Wray, 126 
N.  C., 731; Burwell v. BrocCie, 134 N .  C., 545; l1fcCall v. Webb, 135 
N.  C., 367; Scott v. Life Assn., 137 N.  C., 520; Bunker v. Bunker, 140 
N.  C., 23 ; Shakespeare v. Land Co., 144 N.  C., 521; Mfg. Co. v. Moore, 
ib., 529; Buchanan v. Harrington, 152 N.  C., 335; Ludwick v. Penny, 
158 N. C., 109 ; Caudle v. ilforris, 160 N.  C., 173; I n  re Floyd, 161 N. C., 
561; Clarke v. Aldridge, 162 N.  C., 329. 

P. E. SHOBER ET AL. V. W. H. WHEELER. 

Practice-Case on Appeal, Service of-Parties With Different 
Interests-Certiorari. 

1. Where the interests of several parties on the same side are  identical, a case 
on appeal may be served on any one of them, but when their interests are  
different and they are  represented by different counsel, a case on appeal 
must be served on each set; and only as  to such as  are  so served will a 
certiorari be granted when the judge fails to settle the case on appeal. 

2. In  such case the application for the certiorari should be based upon the 
docketing of the rest of the record; otherwise, upon objection on that 
ground, the certiorari will be denied. 

MOTION of appellant for ce~tiorari. 

Watson, & Buxton for plaintiff. 
Jones & Patterson for defendant (appellant). 

(472) CLARK, J. When there are several parties on the same side, 
with indentical interests and employing the same counsel, the 

service by the appellee of his "case on appeal" on either one would be 
sufficient, but here the plaintiffs (appellees) were divided in their in- 
terests and employed different counsel. The original plaintiffs were not 
served with the case on appeal a t  all. Those served with the case on 
appeal had been brought into the action. Except as to the parties who 
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were represented in  whole or in part by the counsel on whom the case 
on appeal was served, the appellants are not entitled to a certiorari. As 
to the parties upon whose counsel the "case on appeal" was served in 
due time, the judge not having settled the case, the certiorari will issue. 
Such application should always be based upon docketing the rest of the 
record, and if that is not done upon motion on that ground the certiorari 
will be denied. Pittman v. liimberly, 92 N. C., 562 ; Wiley v. Lineberry, 
88 N.  C., 68; Suiter v. B~ittle, 90 N .  C., 19; State v. Freeman, 114 
N.  C., 872. Objection on that ground was not made by the parties on 
whom the case was served, and as to them the certiorari will issue. 

MOTION ALLOWED. 

Cited: Bro~wn v. House, post, 622; Guano Co. v. Hicks, 120 N.  C., 
30; Burrell v. Hughes, ib., 2 7 8 ;  Parker v. R. R., 121 N. C., 504; Walsh 
v. Burleson, 154 X. G., 175. 

DANIEL MARION v. JOHN TILLEY. 
(473 

Findings of Fact by Judge-Practice-Appeal f ~ o m  Court o f  
Justice of the Peace-Notice. 

1. Where, on the hearing of a motion to set aside a judgment for excusable 
neglect, the trial judge finds the facts by consent, such findings, when 
there is any evidence such as would be submitted to a jury, are conclusive 
and not reviewable on appeal. 

2. The provision of section 877 of The Code, that when the adverse party 
is present when appeal is prayed from a justice's judgment written notice 
of appeal need not be given to the justice or the adverse party, implies 
that when the appellee is not present in person or by attorney or agent 
the statutory notice must be given and served. 

MOTION to set aside a judgment under section 274 of The Code, heard . 
before Hoke, J., at Fall Term, 1896, of STOKES. From an order setti& 
aside the judgment the defendant appealed. The facts appear in the 
opinion of Chief Justice FAIRCLOTH. 

Jones & Patterson for plaintiff. 
A. 31. Stack for defendant (appellant). 

FAIRCLOTH, C. J. Plaintiff brought this action against defendant 
in  a justice's court and obtained a judgment in December, 1894. The 
defendant prayed an appeal in open court. At Spring Term, 1896, 
of the Superior Court the defendant recovered judgment against plain- 
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tiff, who, within one year, upon notice, moved to set aside the judgment 
on the ground of excusable neglect under section 274 of The Code. His  
Honor, by request, upon affidavits, found the facts as follows: That at  
the trial before the justice of the peace the defendant prayed an appeal 
i n  open court. That at said trial the plaintiff was not present, either 

in person, by attorney or agent, and that King (the supposed 
(474) agent) nor the justice was authorized to act as plaintiff's agent, 

nor to accept or waive service of notice of appeal. That the 
appeal was taken and prosecuted without any notice given or served on 
the plaintiff, and without the plaintiff being present in person or by 
attorney. His  Honor adjudged that the judgment at  Spring Term, 
1896, was irregular, and was taken by surprise and excusable neglect, and 
was contrary to the course and practice of the Court, and ordered the 
same to be set aside and that the case be restored to the docket for trial, 
plaintiff waiving notice. The defendant appealed, and insists that his 
Honor erred in holding that the notice given at  the justice's trial was not 
valid and in his findings of fact. 

His  Honor was the sole judge of the weight and credibility of the 
evidence, and his findings of fact are conclusive upon this Court, when 
there is any evidence such as would be submitted to a jury upon such 
an  issue raised by pleadings, and his findings of fact are not reviewable. 
Code, see. 274; Wed v. Woodard,  104 N.  C., 94. 

I n  all cases the appellee is entitled to notice of an appeal as provided 
by statute. An appeal must be taken within ten days after judgment 
rendered or within ten days after notice thereof. Acts 1889, ch. 161; 
Code, sec, 549. ?Totice of appeal must be served within ten days after 
judgment, or if there was process not personally served and no answer 
is filed the notice of appeal may be filed within fifteen days after notice 
of the rendition of the judgment. Code, sec. 816. Parties regularly 
in Court are charged with knowledge of all subsequent proceedings, 
without service of a copy, unless specially directed, which was not the rule 
of .practice in England. Collier v. B a n k ,  21 N. C., 328. When notice 
of appeal in a justice's court is g i ~ e n ,  and the adverse party is present 

in person or by attorney, the appellant is not required to give 
(475) any notice either to the justice or to the appellee (Code, sec. 877)) 

and this plainly implies if the appellee is not present when the 
appeal is prayed that the statutory notice must be given and served. 
X. v. Johnson,  109 N.  C., 852. We think his Honor's legal conclusion 
on the facts found was correct. The cases cited by defendant's counsel 
do not apply to the questions presented, as in this case, under The Code, 
see. 877. The rule requiring parties to be charged with notice of all 
orders made in the progress of the action after legal service is just and 
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reasonable, otherwise either p a r t y  could delay the  court  and  subject the 
o ther  p a r t y  a n d  the  witnesses to  a n  unreasonable expense and  incon- 
venience. 

AFFIRMED, 

Cited: ATorton v. ~McLaurin, 125 N .  C., 187;  Lumber Co. u. Cotting- 
ham, 173 N.  C., 327. 

KESTER BROTHERS v. MILLER BROTHER'S. 

Contract-Sale of Engine-Breach of Warranty-Counterclaim-Dam- 
ages for Loss of Time-Interest. 

1. Where there is a breach of warranty as to the quality of an article sold 
the purchaser may reject it  and sue for damages sustained by the non- 
performance of the vendor's contract, or he may keep it  and set up, by 
way of counterclaim against the vendor's action for the purchase price, 
the breach of warranty in reduction, in which case the measure of dam- 
ages is the difference between the contract price and the actual value. 

2. Plaintiffs sold to defendants an engine with warranty as  to its quality, 
and upon the appearance of a defect agreed to remedy it, and insisted 
upon the defendants' keeping and operating the engine until i t  should 
be put in satisfactory running order, a t  which time the balance of the 
purchase price should be paid. During the time the plaintiffs were 
attempting to remedy the defects, defendants suffered loss by reason of 
idle labor and the consumption of extra fuel: Held, in an action by the 
plaintiffs to recover the balance of the purchase price, that  the possession 
of the engine by the defendants not being the exercise of a legal option 
to keep it  and to set up a breach of contract in damages, but being a t  the 
instance and for the benefit of plaintiffs, the defendants are entitled upon 
their counterclaim to a credit for the loss to which they were subjected 
while plaintiffs were endeavoring to remedy the defects. 

3. Where, in the trial of a n  action for the contract price of a n  engine which 
the defendants had retained and used a t  the instance of plaintiffs while 
the latter were endeavoring to remedy defects, the defendants set up as  a 
defense the breach of warranty as  to quality, i t  was proper, upon the 
verdict of the jury for the actual value of the engine, to allow interest on 
the same from the time the engine was delivered and first set in operation. 

ACTION, tr ied before Brown, J., a n d  a jury,  a t  J a n u a r y  Term, 1896, 
of  FORSYTH. T h e  na ture  of the  actioll a n d  t h e  facts  are ' ful ly  stated i n  
t h e  opinion of Associate Jus t ice  NOKTGOMEBY. 

Watson & Buxton for plaintifs. 
Jones 4 Patterson and A. E. Holton for defendants (appellants). 
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IJI'OXTGOMERY, J. The plaintiffs sold with a warranty as to quality 
and finish to the defendants an engine of a certain description, and 
delivered the same. There appeared a defect in the machine after it 
mas put in  operation and complaint was made to the plaintiffs. The 
plaintiffs agreed to remedy the fault and began the work. Upon the 
payment to the plaintiffs on 7 August, 1893, the plaintiffs executed to 
the defendants a receipt expressed as follows : 

"Received of Miller Bros. three hundred and eleven dollars and 
(477) 91-100, part payment on engine and boiler, balance of $1,638.07 

to be paid when engine and boiler are made to run satisfactorily. 
"KESTER BROS.') 

I t  was in evidence that the plaintiffs continued from time to time 
between 1 May, 1893, and 15 October, 1894, as they were called on by 
the defendants, to work on the engine to remedy the defect. After the 
last-named date they demanded the balance due. I t  was in evidence 
that during all the time i n  which the plaintiffs were a t  work on the en- 
gine they were insisting that the defendant would retain it and that they 
would continue to try to remedy the knocking (the defect complained of.) 
The work and improvements put upon the engine by the plaintiffs under 
their agreement of 7 August, 1893, made no great change in the condition 
of the machine. 

On 15 October, 1894, the plaintiffs brought this action to recover 
the purchase-price of the engine less the amount paid on 7 August, 1893. 
The defendants by way of counterclainl averred that they had been 
greatly damaged, during the time the plaintiffs were trying to remedy 
the defect in the engine, by loss on account of their hands being idle 
and by the increased amount of fuel consumed, made necessary by oper- 
ating the engine with the defect. They also averred that they had never 
accepted the machinery as a full performance of the plaintiff's contract; 
that the engine did not come up to the warranty and description. The 
issues raised by the pleadings were submitted without exception from 
either side. The jury found the difference between the contract price 
and the actual value of the engine to be $450. They also found that 
the defendants' damages on account of idle labor mere $200 and for extra 
coal consumed by the engine $150. His Honor resen-ed the question 

as to whether the defendants were entitled to damage for idle 
(478) labor and extra coal, and upon the jury finding for the defendants 

for these items he held as a matter of law that the defendants 
were not entitled to the recovery. The judgment was rendered by his 
Honor for the contract price, $1,950, less the amount found by the jury 
to be the difference between the contract price and the actual .value of 
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the engine ($450), less the $100 found by the jury as damages by reason 
of the plaintiff's failure to supervise and properly put up the masonry 
and work necessary to set the machine in position, and less the payment 
made on 7 -4ugust, 1893, with interest on the balance, $1,088.03. The 
defendants filed exceptions to the judgment as follows : 

"I. That the Court erred in not giving defendants credit for the 
sum of $350, on account of idle labor and extra coal, as assessed by the 
jury. 

"2. That the Court erred in allowing interest to the plaintiffs prior 
to the issuing of the summons, the plaintiffs never abandoning their. 
efforts tcrremedy the defects in the machinery until that time. 

('3. That the Court committed error in rendering any judgment 
against defendants upon the admitted receipt of 7 August, 1893, and 
upon other evidence in the case." 

We will discuss the first exception. The defendants, when they dis- 
covered the defect in the engine, had the right to reject it and bring an 
action against the plaintiffs for such damages as they had sustained by 
reason of the plaintiffs7 nonperformance of the contract, if they chose 
so to do, or they could have kept the engine and set up by way of counter- 
claim against plaintiffs' demand for the contract price the breach of 
warranty in reduction. Cox v. Long, 69 N.  C., 7 ;  Lewis v. Rountree, 78 
N. C., 323. And the true measure of damages would have been the 
difference between the centract price and the actual value. This 
rule in principle was decided in Spiers v. Halstead, 74 N. C., (419) 
620. His  Honor's instructions to the jury on this point were to 
that effect, and no exceptions were made to it on either side. And if 
this were all in the case the rejection by his Honor of the defendants' 
claim for idle labor and extra coal mould have been proper. But another 
element enters into the transaction. I t  is to be remembered that all the 
while the defendants mere complaining of the defect in the engine, the 
plaintiffs were trying to remedy it, and the defendants were having 
their hands idle and consuming extra coal. The plaintiffs in the begin- 
ning insisted, and were insisting, that the defendants would not reject the 
machine but keep it and let them continue to try to remedy the fault. 
This course of the plaintiffs caused loss to the defendants. The plain- 
tiffs, for their own benefit, that they might not have the engine returned 
to them, induced the defendants to keep i t  and to operate i t  while 
they were at work on it, at a loss to the defendants. Under these 
circumstances possession of the engine was not a legal option of the 
defendants to keep it and set up a breach of contract in damages, but 
the possession was at the instance of the plaintiffs and for the plaintiffs7 
benefit, as me hare said. I t  was insisted here upon the argument that 
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if the defendants could by law recover damages on account of idle work 
and extra fuel, such damage might be indefinitely claimed, and as a 
consequence might amount to as much or more than the contract price of 
the engine. This is true,. and ought to be the rule, for as long as the 
plaintiffs insisted on the defendants keeping the engine, they, the plain- 
tiffs, promising that they would make it satisfactory and remedy the 
defect, can not be heard to say that they are not answerable to the defend- 

ants for loss they might subject them to by reason of their course. 
(480) The contract not having been perfornied by the plaintiffs they, 

instead of forcing the defendants to make the option of receiving 
the engine and holding then1 liable for the difference between the contract 
price and the actual value or reject it, chose to induce the defehdants to 
keep the engine and operate it while they were engaged in trying to put 
i t  in the condition guaranteed in the sale. I f  they saw fit to continue this 
attempt to remedy the defect, it was at  their risk and on their own 
responsibility and that responsibility continued as long as they without 
success tried to put the engine in a satisfactory condition. We are of the 
opinion, therefore, that the Court erred in holding, on the verdict of the 
jury, that the defendants were not entitled to the $350 found by the jury 
as the damage mhich the defendants had sustained on account of idle 
hands and extra fuel. 

There is no merit in the second exception. The judgment gave the 
plaintiffs interest, not on the amount of the contract price, but on that 
amount less the $450, difference between the contract price and the 
actual value, and $100, on account of the failure of the plaintiffs to 
properly construct the masonry in which to place the machinery. The 
defendants hare had the use of the plaintiffs' property all the time. 
I f  i t  appeared in the record at  what particular dates the extra fuel 
mas furnished and the loss on account of idle labor occurred, we might 
adjust the niatter of interest on $350, which was embraced in the judg- 
ment of the Court below, but as that does not appear we can make no 
order. 

The third exception call not be sustained. The defendants kept and 
used the engine after the plaintiffs had ceased to try to correct the 
defect, after demand made for payment and after action brought and 
were using it at the time of trial. They mill not, therefore, be allowed 

to keep the property and then refuse to pay for it its actual 
(481) value. The evidence shows that after the plaintiffs had ceased 

work on the engine, the defect not having been remedied, they 
continued to operate it without any loss on account of idle hands and 
extra fuel, and that i t  did all the defendants' work properly. This seems 
to be strange, but we can not alter or change the findings of the jury. 
The judgment below is affirmed, except that i t  ought to be credited with 
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the $350 found by the j u r y  to be the defendants' damages on account 
of the items of loss of labor and consumption of extra coal b y  the engine. 

MODIFIED AND ABFIRMED. 

Cited: Pinch v. Gregg, 126 N. C., 179 ; Critcher v. Porter, 135 N .  C., 
547, 551; Allen v. Tompkins, 136 N .  C., 210; Parker v. Fenwick, 138 
N. C., 217; Mfg. Co. v. Machine Works,  144 N.  C., 691; &fason v. 
Cotton Co., 148 N .  C., 517; Robinson v. Huffstetler, 165 N. C., 462; 
Underwood v. Car Co., 166 N.  C., 462; B o d ,  v. Cotton Mills, ib., 23; 
Fairbanks v. Supply  Co., 170 N.  C., 320; W i n n  v. Finch, 171 N.  C., 275. 

W. G. SYDNOR v. MODOWELL BOYD. 

Action on iVote-Executory Contract-Conditional Contract-Failure 
of Performance by One Party to Contract Releases the Other-Mar- 
ried Woman--Body or Capital of Married Woman's Estate-Transfer 
to Husband, Invalid When. 

1. Where the promises of the parties to a n  executory contract a re  not inde- 
pendent but conditional and dependent, the one upon the other, failure 
of performance in whole or part by one party thereto discharges the other. 

2. An insurance policy on the life of her husband, payable to a married 
woman, being a vested interest, is embraced in the word "body" a s  used 
in section 1835 of The Code, which requires all contracts between husband 
and wife affecting "the body or capital" of the latter's estate to be in  
writing and accompanied by the privy examination of the wife. 

3. Defendant applied for two policies of insurance, one on his own life, payable 
to his wife, and the other on the life of his wife, payable to himself, and 
agreed to execute to the plaintiff (the agent) his note for the premiums 
on both. Upon delivery of the policies both were found to be payable to 
his wife, and he refused to accept them. Thereafter the agent took back 
the policies, and soon returned them with what purported to be a written 
assignment to defendant by his wife of the policy on her own life, unac- 
companied by certificate of her privy examination. Upon assurances of 
plaintiff that the assignment was as effectual as  if the policy had been 
originally made payable to him, defendant executed his note for the two 
premiums, but soon thereafter received a letter from the insurance com- 
pany acknowledging receipt of the duplicate assignment but notifying 
him that  the company assumed no responsibility as to the validity of the 
assignment. Thereupon defendant stated that he did not want the policies 
and denied his liability on the note: Held, in an action on the note by 
the payee, that  the a~signment  of the policy being invalid, there mas a 
failure on the part of plaintiff to perform his contract which released 
the defendant from his liability on the note. 
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ACTION, tried at  Spring Term, 1896, of SURRY, before Norwood,  J. 
Application had been made for two policies of insurance, one on the life 
of McDowell Boyd for $1,000, for the benefit of his wife, Anna Louisa 
Boyd, and the other for a like amount on the life of the wife for the 
benefit of the husband. After a great deal of solicitation the defendant, 
McDowell Boyd, agreed to deliver totthe plaintiff, Sydnor, agent of the 
Mutual Life Insurance Company of New York, a box of tobacco, and 
to execute his promissory note, dated 5 June, 1895, and due at a subse- 
quent date in the same year, for $127, as the premium for both policies. 
When the policies were returned it appeared that Anna Louisa Boyd 
had been made the beneficiary in both, and her husband refused to 
receire them because of the failure to comply with the contract. The - .  

agent, Sydnor, thereafter took back both policies, but soon returned 
them with what purported to be an assignment by the wife to the 

(483) husband of the policy on her own life, which transfer is as follows: 
"For one dollar to me in hand paid, and for other valuable 

considerations (the receipt of which is hereby acknowledged), I hereby 
assign, transfer and set over to NcDowell Boyd, of Pinnacle, N. C., 
all my right, title and interest in this policy (596,751) issued by the 
Mutual Life Insurance Company of New York; and for the consideration 
above expressed I do also for myself, my executors and administrators 
guarantee the validity and sufficiency of the foregoing assignment 
to the abore-named assignee, his executors, administrators and assigns, 
and their title to the said policy will forever warrant and defend. 

"ANNA LOUISA BOYD. 

"Dated a t  Pinnacle, N .  C., this 1 July, 1895. I n  presence of W. G. 
Sydnor." 

Upon the assurance that the asignment placed the policy upon the 
same footing with the company, as if it had been originally made payable 
to him, the defendant executed .the note for $121, on which the plaintiff 
has brought this action. Soon after executing the note, instead of the 
assent to the asignment expected the defendant received the following 
from the company : 

"DEAR SIR: A duplicate of assignment of Policy 596,751 to yourself 
has been received and filed. The company assumes no responsibility 
as to its validity. 

"Respectfully, 
('C. F. B R E ~ E E  & SONS, Gen Agts., 

"Per Wooten." 
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On receipt of this the defendant tendered the policies to the plaintiff, 
and demanded his note, telling him that the policies were worthless 
to him unless written in accordance with the aplications. 

The policies of insurance mere introduced as evidence, both of (484) 
which contained the following conditions on the back thereof: 

"Notice to the holder of this policy.-No person, except an executive 
officer of the company or its secretary at  its head office in New York, 
has power on behalf of the company to make, modify or alter this 
contract, to extend the time for paying a premium, to bind the company 
by making any promise or by accepting any representation or infor- 
mation not contained in  the application for this contract. Any inter- 
lineations, additions or erasures must be attested by the signature of 
one of the abovenamed officers. 

"Assignments.-The company declines to notice any assignment of 
this policy until the original assignment or a duplicate or a certified 
copy thereof shall be filed in the company's home office. The company 
will not assume any responsibility for the validity of an assignment." 

The following issues were without objection submitted to the jury: 
"1st. Did the plaintiff as agent of the insurance company contract to 

deliver to defendant two policies of insurance as alleged by him and 
receive the note sued on in consideration thereof? Answer. 'Yes.' 

"2d. Did plaintiff violate said contract ? Answer 'No.' " 
After the argument i t  was admitted by counsel for both parties that 

if the assignment was valid, so that policy could be collected by defendant 
in case of his wife's death, the second issue should be answered "No"; 
otherwise i t  should be answered "Yes." There was a verdict by 
the jury on first issue on behalf of defendant; his Honor answered (485) 
the second issue "No" on the evidence. 

The defendant moved for a new trial on the ground that the Court 
erred in instructing the jury to answer the second issue and ap- 
pealed from the judgment ~endered. 

Carter ,& Lewellyn for plaintiff. 
Glenn & Xanly for defendant. 

AVERY, J. (after stating the facts). At common law the husband and 
wife, being deemed one person, were incapable of contracting with 
each other, and i t  was necessary to convey to a third person, as a conduit, 
in order to pass the title to property from one to the other. The rule 
was different in equity, where assignments or conveyances were held to 
raise a trust in favor of the assignee or grantee. Now, however, the wife a 

is allowed to acquire title to property conveyed to her by the husband 
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or any other person, the conveyances being liable, like other deeds or 
instruments that pass title, to impeachment for fraud upon sufficient 
grounds. Walker v. Long, 109 N.  C., 510; Osborne v. Wilkes, 108 N.  C., 
651; Woodruff v. Bowles, 104 N.  C., 197; Battle v. Jlayo, 102 N. C., 
413; Brown v. illitchell, ib., 347; George v. High, 85 N.  C., 99. The 
statute (Code, sec. 1836) declares all contracts between husband and wife, 
suloject to restrictions contained in the preceding section, (1835,) valid, 
unless contrary to public policy. The last named section provides that 
no contract between them made during corerture shall be valid to affect 
or change any part of the real estate of the wife or the accruing income 
thereof for a longer time than three years next ensuing the making of 
such contract or to impair or change the body or capital of the 
personal estate of the wife or accruing income thereof for a longer time 

than three years next ensuing the making of such contract, unless 
(486) such contract shall be in writing as required for conveyances of 

land, etc." The section further prorides that, in order to render 
such contract valid, the officer taking the private examination of the wife, 
as prescribed, must certify, among other things, that "it is not un- 
reasonable or injurious to her." I f  a policy of insurance for her benefit 
constituted a part of the body of her personal estate the endorsement 
thereon was ineffectual to pass her interest to the husband and make him 
the beneficiary in her stead, as was at  first contemplated. I t  was held 
in Hooker v. Sugg, 102 N.  C., 115, that where the husband takes out 
a policy on his life for the benefit of the wife her interest vests in  her 
immediately upon its execution. I f  the plaintiff attempted to comply 
with his contract by transmitting the beneficiary interest in the policy 
indirectly through the wife of the husband by assignment, instead of 
directly by the terms of policy itself, it was incumbent on him to see that 
her interest passed. I f  the word "body" in the statute is not meaningless, 
i t  must have been intended to include a vested interest from which no 
present income is derived, though it has a present value dependent upon 
facts which need be enumerated. The body of one's personal estate mani- 
festly does not include the income derived from it, but does inc1u.de every 
such vested intereat as a policy of insurance. 

The wife, certainly with the assent of her husband, is empowered by 
law to assign her interest as a beneficiary in a life or fire insurance 
policy to a third person and where both join her interest passes, unless 
it is a violation of some enforceable stipulation in the contract of insur- 
ance to attempt to transfer the interest in that way. Here, if instead 

of the notice sent out by the company, i t  had assented to the 
(487) validity of the transfer, such assent would have operated as an 

estoppel on it to deny the right of the husband to recorer in case 
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of the wife's death. B1aclcbur.n v. Imura.nce Co., 116 N.  C., 821. But 
i t  would still have remained to determine whether in case of the wife's 
death the policy, without a further transfer such as was contemplated by 
the statute, would not belong to the wife's estate instead of to the husband 
as beneficiary. Pretermitting the question upon which the judge below 
probably passed, viz, whether there was not a failure of consideration, 
unless the plaintiff complied with the original agreement by delivering 
the policies applied for, it is manifest that he failed to attain the same 
end by the indirect method of assignment. Upon his refusal to remedy 
the defect either by furnishing a policy in which the husband should be 
named as beneficiary, or making the transfer effectual in law to pass 
the beneficiary interest out of the wife, the husband was at liberty to 
renounce the entire contract. The defendant made application for the 
policies and agreed that, as a consideration for them, he would execute ' 

his promissory note. Upon the failure of the agent of the company to 
delirer the policies applied for, the defendant refused to execute hi3 
note and accept those tendered. Upon the agreement on the part of the 
plaintiff, which must be interpreted as meaning that the assignment 
should receive the assent of the company, so as at  least to work an 
estoppel on it to deny its validity, the defendant was induced to execute 
the note. . Where the promises of the parties to an executory contract 
are not independent but conditional, the one upon the other, the failure 
of one to perform his agreement in whole or in part operates as a 
discharge of the other party from promises conditioned upon such 
performance. Clark on Contracts, p. 651. I n  order to deprive the 
defendant of the right to insist upon a discharge from his promise, 
the intention to make the mutual agreements independent and (488) 
unconditional must be clear. Clark, supra,  p. 653. 

The mutual stipulations of the plainti? as agent and the defendant 
company were dependent the one upon the other, and as between then1 
the failure to furnish a policy on the life of the wife, of which the 
husband should be the beneficiary, operated to relieve him from the 
payment of a promissory note given as a consideration for such a 
policy. The two policies were of such a nature that the consideration 
was not divisible. I t  was given to provide for each in case of surviving 
the other. Clark, supra,  pages 651 to 653; 2 Parson's Cont. (8th Ed.), 
bottom page 645 and note. I f  the defendant had paid the money in- 
stead of giring his note he could, on the failure or refusal to cornply 
with the mutual and dependent promises, have recovered bxck. 1 
Wharton, supra,  sec. 520. For a like reason he could avoid the pajment 
when sued by the payee on a promissory note given in lieu of the rn,)ne-. 
The defendant made application for two policies. 
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The insurance company distinctly and unequirocally refused to 
recognize the validity of the assignment, and while it recognized the 
agency of the plaintiff Sydnor to take the defendant's note or collect the 
premium paid as a consideration for a certain policy, it attempts to 
repudiate the promises he made as an inducement in procuring the 
execution of the note which mas given in lieu of the money and consti- 
tuted the consideration. I t  has been distinctly held by this Court that, 
where the insured is induced to pay money by a representation made by 
a local agent of the insurer, the latter will be estopped, after receiving 
the money so procured and placing it in its coffers, from denying the 
authority of the agent to make the representation which induced its 

payment. Bergerow v. Ins.  Co., 111 N. C., 45; Follette v. Ins. 
(489) Co., 110 N. C., 377. 

There was error in the instruction that the plaintiff complied 
with his contract, and a new trial is granted to the defendant. 

NEW TRIAL. 

Cited: Lamb v. McPhaiZ, 126 N. C., 221; Rea v. Ren, 156 N. C., 
532. 

JOHN DALE v. R. K. PRESNELL. 

Pr~~ctice-Security for Costs-Suit in Porma Pauperis-Discretion of 
Cou4rt-Mortgage on Land as Security for Costs. 

1. Under section 210 of The Code the judge may, in his discretion, require a 
plaintiff who has been allowed to sue in forma p a u p e r i s  to give security 
for costs. 

2. An order compelling a plaintiff who has sued in fornza p a u p e r i s  to  choose 
whether he will give mortgage on land owned by him a s  security for 
costs or have his action dismissed is not erroneous, except to the extent 
that it  should be modified so as  to permit him to give bond for costs, if 
he prefers to do so. 

ACTION, heard before Norwood, J., at Fall  Term, 1896, of BURKE, on 
a motion of the defendant to require plaintiff (who had obtained leave 
to sue in forrna pauperis) to give security for costs. 

His  Honor made an order as follows : 
"It is ordered that upon the giving 6f security in  the sum of one 

hundred dollars, to be secured by mortgage upon real estate, the 
(490) plaintiff be allowed to prosecute this action. And it is further 

ordered that unless the said mortgage be duly executed and filed 
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with the clerk of the court by the first day of the next term of this court, 
conditioned to pay the defendants all such costs as the defendants may 
recover in this action, then this action shall be dismissed." 

Avery & Ervin and J .  T .  Perkins for plaintiff (appellant). 
S. J .  Ervin for defendant. 

FURCHES, J. This is an action commenced i n  forma pauperis. I t  
is admitted that the affidavit was regular and sufficient in form, and 
that the clerk of BURKE granted the order allowing plaintiff to bring 
the action i n  forma pauperis. And this is a motion on the part of 
defendant to require plaintiff to give security for the prosecution 
or to have the action dismissed. Upon the hearing before A-orwood, J,, 
a t  Fall Term, 1896 of Burke, the plaintiff answered the rule and admitted 
that he was the owner of two small tracts of land, worth from $120 to 
$150, a part of which was involved in this action. Whereupon the 
judge held (as we understand the order, though it is not rery clearly 
expressed) that the plaintiff must file a mortgage on this land to secure 
the costs, in the penalty of one hundred dollars, or his action would be 
dismissed. The plaintiff excepted to this order and appealed. 

It was argued before us that this is an order compelling the plaintiff 
to mortgage his land, and the Court had no power to do this. I f  this was 
the question presented for our determination we would agree with the 
plaintiff that the Court had no such power. But we do not understand 
this to be the meaning of the order, but that plaintiff's action would be 
dismissed unless he gave security or made a mortgage on his 
land for $100 to secure the costs. (491) 

I t  was also contended that i t  would be compelling his wife 
to join in  the mortgage, and that the Court had no power to do this. 
And we say again, if this was the question presented for our consideration 
we would agree with the plaintiff that the Court had no power to compel 
the wife to join in the mortgage. But we see no reason why the Court 
might not have made i t  a condition that the wife should join in the 
mortgage or the action would be, dismissed. And then she could do 
so or not, just as she pleased. That would not be making her join in 
the mortgage. But no such question is presented here. And if the 
plaintiff has a wife (and it does not appear to us from the record), not 
a word is said about her joining in the mortgage. And the question of 
title under the mortgage, if made, is not before us for consideration, but 
simply whether he zuill make a mortgage or have his action dismissed. 

And it appears singular to us that, as long as we have had a statute 
allowing parties to bring suits and actions in forma pauperis, we are not 

297 



IN  THE SUPREME COURT. 

DALE v. PRESNELL. 

able to find where this question has been presented to the Court. We 
find that where a plaintiff has g i ~ e n  a bond for costs which has become 
insufficient the Court has the power to allow him to proceed with his case 
without giving additional security. Holder v. Jones, 29 N. C., 191. 
We also find that where a plaintiff, pending an action brought in fol-ma 
pauperis, assigned his interest in the land which was the subject of the 
action, the Court will require the assignee to gire security, or it will 
withdraw the privilege given to the assignor and dismiss the action. 
Davis v. Higgins, 91 N. C., 382. And while neither of these cases i s  
directly in  point in this case, they seem to throw some light on the ques- 

tion. They tend to show that the right to sue as a pauper is a 
(492) favor granted the plaintiff, and is in the power and discretion of 

the Court. But without the benefit of any judicial construction 
to aid us, it seems that this must be so. 

The general rule (Code, see. 209) is that bond and security must be 
given before the clerk is authorized to issue a summons instituting an 
action. And he is liable to a penalty if he does so without taking 
bond and security. But in order that there should not be failure of jus- 
tice, on account of poverty, section 210 of The Code provides that where 
a party is not able to secure the costs upon proper application made 
upon affidavit and proof the judge or clerk nzay grant him the privilege 
of bringing his action without security. Section 210 is in the nature 
of an exception to the general rule in section 209. And in the Revised 
Code, ch. 31, sec. 40, from which section 209 of The Code was taken, it 
is set forth as an ('exception" to the general rule as a part of the same 
section. 

Then, i t  being a privilege to be granted or not by the judge or clerk 
(and i t  is expressly stated as a matter of discretion in chapter 31, sec. 
40 of the Rerised Code), ~ + e  do not see why i t  should not remain under 
the discretion of the judge. This pririlege, to be granted at the dis- 
cretion of the Court, was only intended for the benefit of parties who 
could not gire the security. And when he becomes able to do so we 
see no reason why he should not be put to his election to do so or to hare 
his action dismissed. This is only requiring him to do as other persons 
hare  to do under the general rule. I t  is only taking away from him the 
benefit of the exception to the general rule that he has been allowed to 
use. This privilege to sue as a pauper was not intended to encourage 
speculative litigation, where the plaintiff plays at a game with a chance 

to win and nothing to lose. We fear that it sometimes, and it may 
(493) be many times, is used in this way. And if it is to be understood 

that when an order is once granted the Court has no further con- 
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trol of the matter we fear it would become a means of oppression instead 
of a means of protection to the poor, as it was intended to be. 

The mortgage of the plaintiff may not be a very great protection to 
the defendant. But  the plaintiff is not the party to complain of that. 
H e  says he owns the land, and he can make a mortgage convyenig what 
interest he has to secure the costs. And if he is not willing to risk 
what interest he has in his land to do so he has no right to conlplain if 
his action is dismissed. He  ought not to be allowed to require the time 
and services of others if he is not willing to risk his property to pay 
them. 

I t  is stated that a part of this land is involved in  this action. This 
he need not include in the mortgage unless he prefers to do so for 
convenience of description. I f  it were all involved in this action we 
would not sustain the order of the Court, for the reason that this security 
is required for the benefit of the defendant. Smith v. Arthur, 116 N.  C., 
871. And if the plaintiff succeeds in his action, he pays no costs, but 
the defendant has it to pay. And if he fails, then the land is the 
defendant's, and the mortgage could do him no good. The Court will 
never require a vain thing to be done. 

The judgment will be modified so as to require the plaintiff to gire 
bond for the prosecution of his action, or to make a mortgage on his 
land for one hundred dollars or suffer his action to be dismissed. Thus 
modified the judgment is 

AFFIRNED. 

Cited: Clzristian v. R. R., 136 N. C., 323; Alston 7 ; .  Holt, 172 N.  C., 
417. 

FIRST NATIONAL BANK OF JOHNSON CITY ET AL. v. J. H. PEARSON ET AL. 

Action on Note for the Purchase of Land-Practice-Pleadings-Priv- 
olous Answer-Judgment-Vendor and Vendee-Rese~vatiow of Title 
-Rights of Purchaser-Correction of Clerical Error in Deed-Trus- 
tee's Deed. 

1. Where an action was brought to Spring Term, 1895, a t  which time plaintiff 
was allowed to file and did file his complaint within thirty days, and a t  
Spring Term, 1896, the case was tried: Held, that, as the case was removed 
by the filing of the complaint from the summons to the trial docket, the  
court was authorized to render judgment for plaintiff upon a frivolous 
and insufficient answer. 
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2. When the complaint in an action on a note is verified, judgment may be 
rendered on a frivolous answer, even at the appearance term. 

3. The purchaser of land when title is reserved stands in the relation of a 
mortgagor as to the purchase money, and the vendor may pursue either 
or both of his two remedies, one in personam and the other in rem. 

4. Where, in the trial of an action to recover on a note given for the purchase 
money of land, the plaintiff tendered a deed which was, by a clerical 
error, incorrectly dated: Held, that it was not error to allow the date 
to be corrected upon its being reacknowledged and reprobated. 

5. When it does not appear that trustees have not obeyed and carried out the 
powers conferred upon them by a deed of trust, a deed by them is not 
objectionable because i t  does not contain a clause of warranty. 

ACTION, on a note for the purchase of land, tried before Brown, J., 
at Spring Term, 1896. His  Honor adjudged the answer to be frivolous 
and insufficient, and gave judgment for plaintiffs and defendants ap- 
pealed. The facts are sufficiently stated in  the opinion of Associate 
Justice FURCHES. 

(495) J.  T .  Perkins for plaintiff. 
Avery & Ervin and iV1. Hilver for defendant. 

FURCHES, J. This is an action for the recovery of money, upon 
a plain note of hand under seal, given for land purchased by defendant 
Pearson a t  a sale by trustees under the powers contained in a deed of 
trust. The action was returnable to Spring Term, 1895, and was tried 
a t  Spring Term, 1896. At the trial the Judge held "that the answers 
of the defendants were evasive and constituted no defense to the plain- 
tiff's cause of action set out in the complaint," and rendered judgment 
for the plaintiff. From this judgment the defendants appealed and 
assigned five grounds of error, as follows: 

First Exception: "That Spring Term, 1896, is an appearance term, 
and the Court had no power a t  said term to render judgment." This 
exception can not be sustained for the reason that i t  is not true in  fact 
nor is it correct in law. The action was returnable to Spring Term, 
1895, at which term the plaintiff was allowed thirty days to file a com- 
plaint, which he did within the time allowed. This complaint removed 
the action from the appearance or summons docket to the trial docket. 
Besides, the plaintiff's complaint was on a plain note of hand, and 
verified. And, this being so, the plaintiff was entitled to judgment when 
defendant's answer was found to be frivolous and insufficient, even 
had it been the appearance term. 

Second Exception: "That the judgment was not warranted in the 
form rendered by the allegations of the complaint." There is no reason 
assigned or authority given to sustain this exception, and it is overruled. 
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, Third Exception: "That the judgment can not be sustained because 
there is no privity shown between the plaintiff and the defendants 
and the trustees, and that no suit for specific performance can 
be maintained." This exception can not be sustained. A pur- (496) 
chaser of land stands in the position of a mortgagor as to the 
purchase-money where the title has been reserved. liillebrezu v. Hines. 
1C4 N, C., 182. And he may pursue two remedies in the same action, 
one in personam and one in rem. Allen v. Taylor, 96 N .  C., 37. 

Fourth Exception: "For the reason that the trustees, Pearson and 
Ervin, who made the sale, are not made parties." But the judge in 
making the case for this Court says no such ground was taken on the 
trial. So this disposes of this exception if there was anything in it. 

Fifth Exception: "That the deed tendered, after being amended, is 
wholly insufficient to pass a proper title, for want of a warranty that it 
has no proper habendurn, nor is the beginning corner stated with suffi- 
cient certainty, and that the Court permitted the deed to be altered 
from 1893 to 1895." The judge in settling the case on appeal states 
that he discovered the deed was written 1893 instead of 1895, and that 
this was a clerical error, which he allowed to be corrected upon the gran- 
tor's reacknowledging the deed after this alteration had been made and 
a reprobate of the deed had as altered. This, in our opinion, was not 
only allowable, but was proper. And with regard to this exception his 
Honor further says the only other exception to the sufficiency of this 
deed was that it did not contain a warranty. And it seems that, while the 
defendants make this objection, they do not suggest that the trustees 
have not obeyed and carried out the powers granted them in the deed 
of trust. And they could not warrant more than this. Therefore, 
after a careful examination of not only defendant's exceptions but the 
complaint and answers, we must sustain the judgment of the Court. 

There were some other questions discussed before us, but we 
find they are not presented by the exceptions, and we do not feel (497) 
called upon to discuss them in this opinion. But we have con- 
sidered such of them as may be considered to arise upon the record and 
are not in the exceptions. And we find no reason why the judgment 
shall not be 

AFFIRMED. 

AVERY, J., did not sit on the hearing of this case. 
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DELIA M. CHILDS v. .J. G. WI'SEMAN 

Practice-Contempt-Disobedience of Order of Court-Ability of Party 
to  Comply W i t h  Order-lIlotio.1~ to Dissiilve Order-Judge, Duty of. 

1. Where a party to a n  action, having been directed to perform an order of 
the court. otherwise to be in contempt, applied, after notice, to have the 
order discharged, and offered to produce affidavits showing his inability 
to comply with the order, i t  was the duty of the judge to hear and pass 
on the affidavits. 

2. Where an order adjudging a party to be in contempt of court unless he 
should perform what was therein directed to be done was not appealed 
from, i t  will not be reviewed on an appeal from the refusal of the judge 
below to hear affidavits on a motion to discharge the party for contempt 
because of his inability to perform the order, unless to correct what may 
appear plainly to be erroneous. 

3. Where a defendant was ordered to furnish the boundaries for a survey of 
the land involved in the action, and to execute and deliver a warranty 
deed to the plaintiff, his refusal to obey the order renders him liable to 
imprisonment for contempt. 

4. Where, in  a n  action to recover land, the title was adjudged to be in plain- 
tiff, i t  was error in  the court to order the defendant's wife, who claimed 
the land and was not a party, and her tenant to surrender possession i n  
ten days, otherwise to be in  contempt of court, since that  would be depriv- 
ing a person of property without process of 'law or trial. 

PROCEEDINGS FOR CONTEMPT, heard before Timberlake, J., at Spring 
Term, 1895, of NCDOTVELL. The facts appear in the opinion of Asso- 
ciate Justice FURCHES. 

17. C. Newland for plaintiff. 
Battle & Mordecai for defendant (appellant) 

FC'RCHES, J. This is a proceeding in contempt before Timberlake, J., 
and appeal by the defendant. The order of contempt was made during 
the Spring Term, 1895, of MCDOWELL, from which order there was 
no appeal. On 18 March, 1895, the defendant gave. plaintiff notice 
that he would move before Timberlake, J., on 23d of said month a t  
Morganton, to be discharged from the order of contempt for the reason 
that he was not able to comply with the same. I n  pursuance to t h e .  
motice, the parties and their attorneys appeared before Judge T im-  
berlake, at the time and place named in  the notice, when the defend- 
ant admitted that he had not complied with the order made at  &- 
Dowell, but proposed to show by his affidavit that he could not do 
so. The order at McDowell had given the defendant ten days to comply 
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with the requirements of the order. And when defendant admitted 
that he had not complied with the order the judge refused to hear his 
affidavit, intended, as defendant insisted, to show that he could not do so. 

This, i t  seems to us, the judge should have done. Code, sec. 
500. But defendant has had these affidarits certified to the "clerk (499) 
of this Court," and at  the request of defendant we allowed them 
to be read and have examined them ourselves. They fail to show that 
defendant had complied with that part of the order that i t  was within 
his power to do, to make a deed to the land mentioned in  the original 
decree. 

The order made at  McDowell not having been appealed from, we can 
not review it in this appeal further than to correct what appears upon 
the order itself to be plainly erroneous. This being so, it appears to 
us to have been manifest error for the Court to require Mrs. Wiseman, 
who is not a party to the action, and her tenant to surrender possession 
of the land, adjudged by a decree in this cause to belong to Delia 31. 
Childs, within ten days. This would be to take land of which Xrs. 
Wiseman claims to be the owner without process of lam or trial, so far 
as she is concerned. But there is no reason why the defendant should 
not comply with the terms of the original decree in furnishing the 
boundaries for a suraey of this land, and that he should make and execute 
a deed to the fee simple estate in said land, with full covenants of 
warranty and seizin in himself, to the plaintiff, and he is liable to be 
imprisoned for contempt in refusing to do this until it is done. CromarCie 
v. Commissioners, 85 N .  C., 211. The judgment appealed from, modified 
as above indicated, is affirmed. 

MODIFIED AND AFFIRMED. 

AVERY, J., did not sit on the hearing of this case. 

(500) 
R. M. PATTERSON v. E. S. WALTON ET AL. 

Name of Party-Identity-Xotion to Revice Judgment-Clerical Error 
in Docketing Judgment-Power of Clerk to Correct-Revical of Judg- 
ment as to One of Xeveral Defendants-Limitutions. 

1. Names are used to designate persons, and where the identity is certain a 
variance in the name is immaterial. 

2. Where an admittedly clerical error was committed in docketing a justice's 
judgment in the Superior Court by transposing the initials of the plain- 
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tiff's name from "R. M. P." to "M. R. P.," such error may be corrected 
on a motion to revive the judgment (whether the error was committed 
by the justice in  rendering or the clerk in  docketing the judgment), 
where there is no dispute as  to the identity of the moving party as  the 
owner of the judgment. 

3. A motion made within ten years from the rendition of a justice's judgment 
docketed in the Superior Court to revive the same is not barred by the 
statute of limitations. 

4. I n  a joint and several judgment against several defendants, the plaintiff 
may elect as  to which of the defendants he shall revive it. 

Il.lo~ron., by R. M. Patterson, to rerive a judgment, heard before 
ATorzuood, J., at Fall Term, 1896, of BURKE, on appeal from the clerk's 
refusal to grant the motion. His  Honor reversed the action of the 
clerk and defendants appealed. 

J .  T. Perk ins  for p l a i n t i f s .  
A v e r y  & I r v i n  a n d  M.  S i l v e r  for defendants  ( a i p e l l a n t s ) .  

CLARK, J. There is no question as to the identity of the plaintiff, 
M. R. Patterson, named in the judgment with R. M. Patterson, who 
now nioves to revioe the judgment. Both the mover and the defendant 
swear to that effect and the judge finds it to be a fact. The judgment 

might well, therefore, have been revived in the name of M. R. 
(501) Patterson, and the sheriff, when the money was collected, would 

have to pay it over to R. M. Patterson, though styled M. R. Pat- 
terson in the judgment upon being satisfied of the identity of the 
person. A similar instance is where an execution is issued in the name 
of a feme sole, and on the return of the execution she has changed her 
name by marriage. Names are to designate persons, and where the 
identity is certain a variance in the name is immaterial. Gibbs v .  
Pu l l e r ,  66 N .  C., 116. "Errors or defects in the pleadings or pro- 
ceedings not affecting substantial rights are to be disregarded a t  etlery 
stage of t h e  action." Code, sec. 276. I t  is true that the amendment 
of a record should be made in the Court where i t  was inadel ( A d a m s  v. 
Reeves ,  76 N.  C., 412), and that a justice's judgment can only be vacated 
or set aside by proceedings before him or his successor, unless it is 
taken into the Superior Court by recordari.  W h i t e h u r s t  21. T r a n s -  
portat ion Co., 109 N. C., 342; X o r t o n  v. R i p p y ,  84 N .  C., 611. But 
this is not a matter affecting the merits of the action or the integrity 
of the record, but a mere correction of an admittedly clerical error in 
the name of a party, mhich can not possibly prejudice any one, and which 
indeed might have been permitted to go uncorrected without affecting 
the liability of the defendant, who was unquestionably adjudged to pay 
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the sum named, or of the plaintiff, who is unquestionably the person 
to whom i t  was adjudged to be paid. The correction of a mere clerical 
error in the name of a party should hare been made by the clerk on the 
motion to revive the judgment, whether the inadvertence was committed 
by the justice or himself. Clawson v. Wolfe, 77 N .  C., 100; Code, see. 
273. The motion bzing made within ten years after the rendition of 
the justice's judgment, which was docketed in the Superior Court, was 
not barred by the Statute of Limitations. Adams v. Guy, 106 
N. C., 275. Nor is there any requirement that i t  must be revived (502) 
as to all the defendants. When the judgment is joint and 
several, the plaintiff can elect as to whom he shall revive, just as he can 
whom he shall sue upon a joint and several bond. 

AFFIRMED. 

AVERY, J., did not sit on the hearing of this case. 

Cited: Heyer v.  Rivenbark, 128 K. C., 272; Mewby v. Edwards, 153 
N. C., 112. 

DANIEL BLACK v. L. C. GENTERY. 

Action. on, Receiver's Bond-Sureties--Liability, How Enforced- 
Defective Statement of Good Cause of Action--Denzurrer. 

1. Sureties upon the bond of a receiver do not become parties to a suit on the . 
same or officers of the court by reason thereof, and their liability can be 
enforced only by an independent action against them, and not by a sum- 
mary proceeding to show cause or by motion in the cause. 

2. Where judgment has been obtained against a receiver he is not a necessary 
party to an action against the sureties on his bond. 

3.  In cases where it is necessary to obtain leave to sue on a receiver's bond 
the complaint should allege that such leave has been granted, but failure 
to do eo is not a defect in the cause of action, but a defective statement 
of a good cause of action, and is cured by failure to demur especially 
on that ground. , 

ACTION, against L. C. Gentery and H. S. Tlannoy, sureties on the bond 
of Herman Williams and James E. Clayton, receivers of the Ore Knob 
Copper Company of Ashe County, against whom the plaintiff had 
recovered judgment at Spring Term, 1887, of ASHE. The action was 
heard on complaint and demurrer before ATorwood, J., at Fall Term, 

119-20 305 
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1896, of ASHE. The complaint did not allege that leare to sue 
(503) on the receiver's bond has been obtained. ~ h ' e  demurrer was 

as follows : 
"1. That this action ought not to be maintained for that James E. 

Clayton and Herman Williams, the principals to the bond on which the 
action is brought, are not parties in this action. 

"2. For that this action ought not to be maintained in its present 
form, but if plaintiff had any relief whatever it should be by a motion 
in the cause now pending in the Superior Court of Ashe County, en- 
titled Daniel Black, plaintiff, against the Ore Knob Copper Company and 
James E. Clayton and Herman Williams, receivers, and of this the 
defendant prays the judgment of the Court." 

His Honor overruled the demurrer, and gave judgment for plaintiff, 
and defendants appealed. 

R. C. Strong and J .  TV. Todd for defendants. 
Xo counsel contra. 

CLARK. J. Sureties upon the bond of a receiver do not become parties 
to the suit or officers of the court by reason thereof. Thurman v. 
Morgaiz, 79 Va., 367; Gluck and Becker on Receivers, see. 88. Their 
liability can only be maintained and enforced by an independent action 
in which they have the constitutional right of trial by jury. They can 
not be summarily proceeded against by an order to show cause, or 
motion in the cause, unless they have a part of the trust funds in their 
hands, and then only to the extent of such funds. Bank v. Creditors, 
86 N.  C., 323; Atkinson v. Smith, 89 N. C., 72; Beach on Receivers, ' 
sec. 186. This proposition of law is so clear that on this point the 
demurrer was properly held frivolous. Nor was the first ground of 
demurrer any more aalid, for judgment is averred in the complaint and 

is admitted by the demurrer to have already been taken against 
(504) the receivers; and they having failed to pay the same, this action 

was brought for their default against the sureties. There could 
be no reason for making the receivers parties to this proceeding. 

I t  is not necessary to obtain leave of Court to sue the sureties on the 
bond of a clerk of the Superior Court, or other persons who are ex 
officio receivers of certain funds, but in all other cases there must be 
leave of court to sue the receiver's bond. Booth v. Cpchurch, 110 N. C., 
62. The complaint should allege that leave to sue has been granted 
by the Court (in a case like the present, where such leave should be had), 
but failure to do so is not a defect in the cause of action, but a defective 
statement of a good cause of action, and was cured by failure to demur 
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upon that ground. I f  there is a demurrer in apt time, the defectire 
complaint could be amended by arerring leave of court, if such were the 
fact. 

A demurrer should not be held frirolous unless palpably so (cases 
cited in Clark's Code, 2 Ed., pp. 349, 350), but no serious question was 
raised by the demurrer in this case. The history of this litigatim, 
which has been presented in this Court twice before (109 N. C., 380, 
and 115 N. C., 382), demonstrates the impropriety of appointing as 
receivers parties interested in the action-here stockholders in the 
insoh-ent cprporation and plaintiffs in the action in which they were 
appointed. Young c. Rollin.q, 85 N. C., 485. The judgment below is 

AFFIRXED. 

Cited: Il'ilson 2%. Rankin, 129 N. C., 449. 

( 5 0 5 )  
J. S. EASTMAN v. COMMISSIONERS O F  BURKE COUNTY. 

Juror-R~sident and Taxpayer of County-Disqualification-Interest. 

The interest of a resident and taxpayer of a county in an action to recover 
land from the county is too indirect and remote to disqualify him to 
serve as a juror in such action. 

ACTION, heard before Xorwood, J., at Fall Term, 1896, of BURKE, 
on a motion of plaintiff for change of renue upon the ground that the 
facts alleged and admitted in the pleadings show that every juror in 
Burke County, being a taxpayer, is interested in the subject-matter of the 
action. The motion was denied and plaintiff appealed. 

Acery & E w i n  for plaintif (appellant). 
J .  T .  Perkins and 8. J .  Justice for defendants. 

FAIRCLOTH, C. J. This is an action for possession of a part of the 
court-house square in Burke County. The plaintiff made a motion to 
have the cause removed to another county, on the ground that the sub- 
ject of the action is county property, and that every juror in the county 
was interested as a taxpayer. 

The same principle was considered in  Johnson v. Rankin, 70 N. C., 
550, and the nlotion was overruled. No judge or juror can serve in 
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a n  action in  which he is interested, but the interest of a man because of 
his residence in  a county or town is too remote and indirect. Such a 
rule would disqualify every judge or justice of the peace to t ry  an  actiou 
in the county or town in  which he resided. 

AFFIRMED. 

FURCHES, J., having been of counsel, did not sit on the hearing of 
this case. 

Cited: White v. Lane, 153 N. C., 16. 

( 5 0 6 )  
J. M. BERNHARDT v. G. W. BROWN ET A 4 ~ .  

Corporation, Foreign and Domestic-Attachment-Jurisdiction-void 
Judgment. 

1. When a foreign corporation is rechartered in this State it becomes a 
domestic corporation and is not liable to attachment as a nonresident. 

2. A judgment rendered in attachment proceedings, based on the ground of 
nonresidence, against a foreign corporation which has been reincorporated 
in this State, is void, as well as a sale of its property thereunder, for want 
of jurisdiction. 

AVERY, J., dissenting. 

PETITION of defendants for a rehearing of the case between the same 
parties, decided a t  February Term, 1896, 118 N. C., 700. 

Shepherd, d2 Eusbee, X. J .  Irvin and I .  T.  Avery, for petitioners. 
J. T .  Perlcins, J .  Q. Eynum and Edmrcnd Jones, contm. 

CLARK, J. This is a restricted rehearing, and the sole question 
presented is whether the N. C. Estate Company was a dom,at' O -  1c or 
foreign corporation a t  the time the attachment was issued in  the Brem 
& McDowell case, for if i t  was a domestic corporation no jurisdiction 
q a s  acquired by virtue of the attachment issued against i t  as a foreign 
corporation. This is decided in  this case (118 N. C., 700)) i n  that  part  
of the opinion as to which the rehearing was not granted, section 8 of 
the headnote. The affidavit for  the said attachment sets out that  the 
defendant is a foreign corporation, chartered in  London, ~ n ~ l a n d ,  but 
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"that in 1887 the defendant company obtained a charter from (507) 
the Legislature of Korth Carolina," the affidavit further recit- 
ing some portions of the charter, ~vhich in fact is an usually full and 
complete act of incorporation. Acts 1887, pp. 892-895. The warrant 
of attachment was'issued upon that affidavit, which on its face shows 
want of jurisdiction. The judgment does not contain any finding that 
the corporation was a nonresident. There being an incorporation of the 
company here, as alleged in the affidavit, and not a mere license to do 
business in this State, it became a domestic corporation, and hence not 
liable to attachment as nonresident (the ground relied on to confer 
jurisdiction), though of course it would have been for any of those 
causes for which a domestic corporation would be liable to attachment 
proceedings. Code, section 349 (2)  ; 6 Thonip. Corp., section 7799; 
S p ~ u g u e  v. R. R., 5 X. I., 233; 1 Thomp. Corp., sections 47, 320, 688, 
689; 6 Thomp. Corp., sections 1452, 7472, 7817, 8012, 8020, 8128, and 
cases cited in those sections; Murfree Foreign Corp., sections 453, 459, 
460; Y o u n g  c. S o u t h  Tredegar Co., 4 d m .  St., 752; Drake Attachments, 
section 479. 

The foreign corporation having been reincorporated here, the case 
is simply such as would be the condition if a nonresident person had 
moved into this State and become a resident here, and thereafter a 
creditor, upon an affidavit alleging those facts, had sued out an attach- 
ment against him as a nonresident and sold his land under such proceed- 
ing, in which the judgment would be'void, since the Court did not 
acquire jurisdiction of the subject-matter, Spr inger  v. Shavender,  118 
hT. C., 33, nor of the person. The defendant in the supposed case not 
having been brought into Court by "due process of law," when the 
purchaser under a judgment thus obtained brings an action of ejectment 
the defendant, whether the original defendant in the action or (as here) 
one who has acquired such defendant's title by sale under a 
valid judgment and execution, can treat the judgment in such (508) 
attachment proceedings as void, just as he could a deed in the 
chain of plaintiff's title which is not properly executed or properly pro- 
bated. I t  is not the case of an error or irregularity in a judgment, which 
can only be taken adrantage of by an appeal or direct proceeding, but of 
a judgment void for want of jurisdiction, which is void everywhere. 

PETITION D I S ~ ~ S S E D .  

AVERY, J., dissents. 
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J. M. McBRIDE v. W. N. G. WELBORN. 

Practice-Xotion to Quash and Dismiss Proceedings for Defect in 
Summons-A mendm ent. 

1. A motion to quash and dismiss proceedings for defective summons comes 
too late if made after defendant has appeared and engaged in the trial of 
the case on the merits. 

2. Upon motion of the plaintiff in an action, after trial has bnen entered into, 
the judge is empowered. under Code, see. 908, to allow amendment of 
defective summons. 

ACTION, tried before Brown, J., at July Special Term, 1896, of ASHE, 
on appeal from a judgment of a justice of the peace. Under claim and 
delivery proceedings, property had been delivered to the palintiff, and the 
justice of the peace issued a sumnlons as follows: 

"TO any lawful oficer Of Ashe COU~~?~--GREETING: 
You are hereby ordered to summon defendant to appear 

(509) before S. M. Transou on the 16th inst., at his office at 3 o'clock 
p. m., to show why judgment shall not be entered against him 

for cost of this action. 
Herein fail not, and of this suninions make due return. 12 June, 

1594. S. M. TRANSOU, J. P." 

The return was as follows: 

"Summons for W. N. G. Welborn, Rec. 12 June, 1894. Executcd 
12 June, 1894. B. STURGILL, Sheriff. 

P e r  E. F. TVCKER, D. 8." 

The defendant moved to dismiss for want of a proper summons, and 
also for the want of proper return having been entered upon said sum- 
mons, and for the further want of an undertaking justified to. 

The motion was o~~erruled, and after hearing the evidence of the 
above action, the justice decided in favor of the plaintiff, and charged 
the defendant with the cost of said action. 

The defendant appealed to the Superior Court. 
I n  the Superior Court, after the jury were empaneled, defendant 

moved to quash and dismiss the proceedings for defectire summons. As 
the cause had been tried in this Court and a mistrial had heretofore, 
the motion was denied, and it was ordered, upon motion of plaintiff, 
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that the sunimons be amended so as to set out that the action was to re- 
cover one mule of ralue not exceeding $50 demanded of defendant. 
Defendant appealed. 

George I.t7. Bower for defendant .  
S o  counsel contra. 

FAIRCLOTH, C. J. This action commenced before a justice of the 
peace upon notice or summons to show cause why judgment should not 
be entered against defendant for cost of this action. - I n  the 
Superior Court, after the jury were empanele'd, the defendant (510) 
moved to quash and dismiss the proceeding for defective sum- 
mons, the cause having been preriously tried in the Superior Court, 
which trial resulted in a mistrial. The motion was refused, and on 
motion the judge allowed the plaintiff to amend his summons. Defend- 
ant excepted and appealed. 

The motion came too late after the defendant had appeared and 
engaged in the trial on the merits of the controversy. Redmond v. 
Mul ler~ax ,  113 N. C., 505. The Court had the power to allow the 
amendment. Code, see. 908. 

AFFIRSIED. 

G. D. RAY & SON TO THE USE OF MARY E. YOUNG v. M. P. HONEYCUTT. 

Funeral  Expenses-Charge o n  Assets of Decedent's Estate-Action b y  
P a r t y  in Interest.  

1. The necessary and proper expenses of interment of a decedent a re  a first 
charge upon the assets in  the hands of the personal representative, and 
the law will imply a promise to one who, from the necessity of the case, 
for any reason incurs the expense of a proper burial, and it  is not neces- 
sary that the administrator should promise to pay the claim in order to 
obtain a judgment therefor against him. 

2. A widow who pays an account for burial expenses of her husband is the 
proper party plaintiff in  an action against the administrator, being the 
real party in interest. 

ACTION, tried before B r y a n ,  J., at Fall Term, 1895, of YANCEY, on 
appeal from a judgment of a justice of the peace. A jury trial was 
waived and his Honor, by consent, found tbe facts. The action 

I was to recover for burial expenses of T. W. Young, paid by the (511) 
plaintiff, M. E .  Young. 
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Mary E. Young, the plaintiff, was introduced and testified that she 
was the widow of T. W. Young, deceased; that, a t  the death of her 
husband, Don Young, brother of her husband, went to the store of 
G. D. Ray & Son and got the burial clothes for her husband, and that 
within two or three days after his death, and before an administrator 
was appointed, G. D. Ray & Son presented her with the account sued 
for, which they held for the burial expenses of her husband, T. W. 
Young, and said she did not pay it at  that time; that she advised with 
Mr. Banks, the clerk of the Superior Court, who advised her that if 
she paid it she could recover it back; and then she went to Mr. Ray's 
and took up the account; that she paid it with her own money and not 
her husband's; that there was no contract or agreement between her 
and the administrator for her to pay this debt; that there was no ad- 
ministrator when she took up the account; that she was advised by 
counsel that this debt was against the estate of T. W. Young, deceased, 
and not against her; but when she+was advised that she could recover it 
back she paid it, but did not know that she could collect it. The de- 
fendant introduced no testimony, there being no controversy as to the 
amount of the debt. 

The defendant, after specially pleading the Statute of Frauds, rested 
and contended that as the plaintiff was not compellable to pay said debts. 
and as she had paid the same of her own motion, she could not be allowed 
to recover as against the administrator in the absence of a written con- 
tract to that effect. His  Honor being of the opinion that the plaintiff 
was entitled to recover, gave judgment for the plaintiff and defendants 
appealed. 

(512) Shepherd & Busbee for defendant' (appellant). 
No counsel contra. 

%LARK, J. Burial expenses, from the nature of things, are not an 
indebtedness of the deceased, for they accrue after his death; nor are 
they costs of administration incurred by the personal representative; 
indeed, they are created before his qualifioation. Yet, from very 
necessity, proper funeral expenses are the first charge upon the assets 
in the hands of the executor or administrator, being preferred at conlmon 
law (2 BI., 508) and by our statute (Code, section 1416) to taxes and 
debts due the State or sovereign, and to all judgments. "They bind the 
assets, independent of any promise by the executor or administrator, 
to the extent that they are proper to the estate and rank in life of the 
deceased." Parker v. Ledis, 13 N. C., 2 1 ;  Ward v. Jones, 44 N. C., 
1 2 7 ;  Barbee v. Green, 86 N. C., 168. The case of Gregory v. Hooker, 
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8 N. C., 395, relied on by defendant, is explained by the first two of the 
cases just cited as holding only that the claimant of a charge for funeral 
expenses should notify the personal representative before the assets 
are disbursed and before action brought. I n  fact, as the authorities 
state, the funeral expenses are strictly a preferred charge upon the assets 
in the hands of the personal representati~e rather than a debt against 
the estate. Perley's Mortuary Law, 59 and cases cited. 

I t  is well settled that the necessary and proper expenses of interment 
are a first charge upon the assets in the hands of the personal representa- 
tive, and the law will imply a promise to hini who, from the necessity 
of the case, for any reason, incurs the expense of a proper burial. McCue 
v. Garvey, 21 E. Y., 562; Patterson v. Patterson, 59 N. Y., 574; Luess 
v. Hessen, 13 Daly, 347; Hapgood v. Houghton, 10 Pick., 154. "Nor 
does the fact that the widow said to a stranger she did not intend 
any one else to pay the expenses, and that she did it voluntarily, (513) 
out of respect to her husband, bar her right to recover them," for 
this necessary expenses devolves upon the atsets of the estate, and the law 
implies the promise to pay them, or to repay the proper person, who, 
as a matter of affection and duty, has incurred and paid them. 
Prance's Est., 75 Pa. St., 220; Perley's Mortuary Law, 73. I t  is not 
intended, however, to say that any person who intermeddles officiously 
and incurs such expense can recover, McCue v. Garvey, supra; Parker 
v. Lewis, supra. 

The judgment binds only the assets in the hands of the administrator 
as a preferred charge, and is not, of course, a judgment against him 
personally. 

We are not advised why t.he action is brought in the name of "G. D. 
Ray  & Son to the use of Mary E. Young," but even under the antiquated 
and obsolete system when that form was in use Mary E. Young would 
have been the real party plaintiff, and now the rest is to be disregarded 
as mere surplusage, and she is the only plaintiff, being the real party 
in interest. Code, section 177. The Statute of Frauds has no appli- 
cation, for the case does not rest upon any promise by the administrator, 
nor was it necessary he should agree to pay the claim, if the expense 
(as is not denied) was suitable and proper. 

NO ERROR. 

Cited: Reid v. King, 158 aT. .C., 91. 
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(514) 
H. M. HEWPHILL ET AL. V. G.  M. ANNIS. 

Act ion  of Trespass  Quare C l a u s u m  Fregit-Deed-Description, Vague 
and  Indefinite-Par01 Evidence.  

1. Every deed of conveyance must set forth a subject-matter, either certain 
in itself or capable of being reduced to a certainty by.reference to some- 
thing extrinsic to which the deed refers. 

2. Where reference is  made in one deed to another for more definite descrip- 
tion, the effect is to incorporate into the deed the description in the instru- 
ment referred to, provided the language used points so clearly to the 
explanatory deed or instrument as  to make it possible to identify it ,  bu't 
when such is not the case parol testimony is not admissible to show what 
land the parties intended to be included in the deed. 

3. Where plaintiff, claiming under M., in deraigning his title, offered in evi- 
dence a deed from W. to M. containing a description as  follows: "A cer- 
tain quantity of land containing 350 acres, being in six different deeds, 
the courses and distances referred to the original grants, which are six, 
lying on" a certain stream.in B. County, and, to identify the land intended 
to be conveyed, introduced a grant to W. for fifty acres and proposed to 
prove by parol that the tract described therein was one of six tracts 
claimed by W. when he executed the deed to M., and that it  was one of 
the six tracts actually conveyed by the deed of W. to M.: Held, that the 
reference for more accurate description to six deeds or grants did not 
warrant the identification of the boundaries of such grants by parol evi- 
dence of a verbal claim set up by W. a t  the date of the deed to M., or by 
showing by parol entirely that  the subject-matter of the conveyance was 
intended to be six tracts, one of which was that described in' the grant 
to W. 

4. Chapter 465, Acts of 1891, does not act retrospectively, but if it did the 
word "description" used therein imports such a description as  can be 
aided by parol proof. 

ACTION, tried before B r o w n ,  J., a t  N a y  Special Term, 1896, of Xc- 
DOWELL. There was a verdict for the defendants, and plaintiffs 

(515) appealed from the judgment thereon, assigning as error the ex- 
clusion of the parol evidence offered to identify the land alleged 

to  be conveyed by the deed upon which they relied. The excluded 
evidence is sufficiently referred to in the opinion of Associate Justice 
AQERY. 

J.  L. C .  B i r d  for plaintif is.  
E. J .  Just ice  for de fendan t .  

AQERY, J. I t  is elementary learning that no contract can be enforced 
unless the subject-matter upon which it is intended by the parties to 
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operate can first be definitely ascertained from its terms, either through 
an explicit description therein or a reference which points to extrinsic 
means of identification. 

This principle applies to verbal agreements as well as to those required 
by the statute (Code, sections 1552 to 1855) to be in writing. Hence, 
where a statute is passed by the Legislature making it essential to the 
validity of contracts conveying any interest in land that they should be 
in writing, the courts can no more dispense with such identification of the 
subject-matter of the deed by description which, either through its own 
definiteness or by reference to something aZiu.il.de, can be fitted with rea- 
sonable certainty to it, than they can hold the party to be charged 
therewith bound where neither he nor his lawfully authorized agent 
for him signs such agreement. 

I n  the application of the maxim id certum est pod certum reddi 
potest it has always been held in construing contracts f6r the sale of chat- 
tels that the agreement must provide the means of making certain what 
is intended to be sold. Lumber Co. v. Wrilcox, 105 N .  C., 34. I n  the 
application of -this maxim Judge GASTON formulated the rule (in 
iWassey v. Eelisle, 24 N .  C., 170) that "every deed of conveyance 
must set forth a subject-matter either certain in itself or capable (516) 
of being reduced to a certainty by a recurrence to something 
extrinsic to which the deed refers." The rule has been repeatedly 
approved, notably by Chief Justices PEARSON and SMITH in the cases of \ 

iCZcCormick 2;. Monroe, 46 N .  C., 13, and Harrison v. Hahn, 95 N .  C., 
28. But in later years disagreements have from time to time grown out 
of differences of opinion as to whether the particular words employed 
in a given instrument pointed to extrinsic proof in such a way as to 
make it admissible in explanation of an ambiguity. I n  Perry v. Scott, 
109 N .  C., 374, the Court overruled Wilson v. Johnson, 105 N.  C., 211, 
but approved Blow v. Vaughan, ibid., 198, except in so fa r  as the 
principle enunciated was applied arguenclo to the particular description 
then under consideration. 

I t  has been well settled by a series of adjudications that where a 
reference is made in one deed to another for a more definite description 

' the effect is to incorporate the description in the instrument referred 
to into that containing the reference, provided the language used points 
so clearly to the explanatory deed or instrument as to make it possible 
to identify it. But a conveyance of six tracts of land lying on a speci- 
fied stream and therefore granted to A. B. (if in fact patents to a dozen 
tracts situated on it had been issued to A. B.) no more identifies the 
subject-matter of the conveyance than does the conveyance of six buggies 
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out of a much larger number without giving the means of distinguish- 
ing those intended to be sold from the others. 

The defendant claims under grant and deed. both of which it is ad- 
mitted enclose the land in dispute. The plaintiff offered in evidence 

a deed of conveyance from James Woods to Margaret Mason, 
(517) containing the following description : "A certain quantity of land, 

containing three hundred and fifty acres, being in six diflerent 
deeds, the courses and distances referred to the original grants, mhicL are 
six, lying on Thompson's Fork of Muddy Creek and Bush Branch in the 
county of Burke aforesaid." This description was embodied in sub- 
sequent conveyances. I n  order to identify the land intended to be 
conveyed the plaintiff introduced in evidence a grant to James Wood, 
Issued in the year 1814, for fifty acres. Without offering any other 
grant the plaintiff proposed to prove by parol that the tract described 
in said grant was one of six tracts claimed by James Woods, when he 
executed the deed to Margaret Mason in 1831. The plaintiff also 
offered to show by parol that this was one of six tracts conveyed by the 
deed of 1831. The Court sustained the objection of defendant to both 
propositions. Whether it would have been competent for the plaintiff 
to have offered six grants and proven that they were located on the 
streams mentioned in the deed to Margaret Mason, without more specific 
designation of the deeds or grants referred to in the conveyance from ' Woods to Mason, we are not called upon to decide, though it is difficult 
to conceive how such identification could have been shown. But that is 
not the question presented by the appeal. The Court below held that the 
reference for more accurate description to six deeds or grants did not 
warrant the identification of the boundaries of such grants by parol 
evidence of a verbal claim set up by Woods at  the date of the conveyance 
or by showing by parol, entirely, that the subject-matter of the convey- 
ance was intended to be six tracts, one of which was that described in 
the grant offered. I t  would not be competent to select six out of one 
hundred buggies i11 a confused mass and attempt to prore that it vas 

the purpose of the parties to an agreement to designate particular 
(518) buggies, if there were nothing in its terms that would furnish the 

means of distinguishing the six intended to be sold. So, where 
there is language relied upon as pointing to extrinsic evidence that will 
identify the subject-matter, it does not follow that parol proof of the 
purpose of the parties becories competent if in no way connected with or 
explanatory of the terms of the description. I t  does not appear from the 
descriptive words used in the deed to Mrs. Mason whether the deeds 
or grants referred to were executed to James Woods or another, or, if 
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, 
to Janies Woods, whether there were six or fifty patents issued to him 
which embraced tracts of land on the streams mentioned in the deeds 
offered in  evidence. I f  it be competent to permit a single grant for 
fifty acres to be identified by showing by parol an intention on the part 
of the grantor to convey it, it would follow that in  any case the sub- 
ject-matter of a conveyance or contract could be identified by parol 
proof of the purpose of the parties. The plaintiff's contention is not 
sustained by the line of cases wherein the question has arisen whether an 
exception in a patent of all land theretofore granted was sufficiently 
definite to admit parol proof to identify the land excepted (Miming Co. 
v Frey, 118 N. C., 158; iWcCormick v. Monroe, 46 N .  C., 1 3 ) )  because 
the reference to all that had been previously granted (as judge PEARSON 
says in McCormick v. Monroe, supra),  "points to the means by which 
the description in the exception may be made sufficiently certain to avoid 
the objection of vagueness by aid of the maxim, Id certum est p o d  
certum recldi potest." Upon the same principle an exception of lands 
"heretofore entered" by certain persons, or a contract to convey or 
conveyance of the right-of-way to a railroad company, have been held 
sufficiently definite, because the subject-matter is made certain 
in the one case by a subsequent survey of the land and in the (519) 
other by the location of the1 roadbed. Melton v. Monday, 64 
N. C., 295; Beattie v. R. R., 108 N. C., 425. The description in 
plaintiff's deed neither refers to any previous grant nor points out any 
particular grants or class of grants, and is therefore as indefinite as 
that passed upon in Waugh v. Richardson, 30 N.  C., 470. If the plain- 
tiff's deed had in any way distinguished the grants or deeds referred to 
for description from others i t  would have been competent, after iden- 
tifying a single one of them, to show that it embraced within its bound- 
aries the land in  dispute. But to identify one of the grants, not by any 
intimation contained in  the deed but by proring, as an independent 
fact, what mas the subject-matter in the minds of the parties, would be 
to make a description out of the whole cloth, and pass an interest in land 
not by a writing furnishing the means of identifying i t  but by verbal 
proof of what the parties intended. I t  was held in Lowe v. Harris, 
112 N. C., 472, that the Act of 1891 (ch. 465) could not be construed 
to act retrospectively, if indeed the word "description" in the statute did 
not, ex v.2: termini, import such a description as is susceptible "of being 
aided by parol proof." There was no error in holding the parol testi- 
mony offered incompetent. 

NO ERROR. 
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Cited: ~ a r r i s '  v. Woodard, 130 N.  C., 581; Johnston v. Cuse, 1 3 1  
N.  C., 498;  S. c., 132 N.  C., 798;  Gudger 2;. White ,  1 4 1  N. C., 515; 
X a y  v. R. R., 1 5 1  K. C., 389;  Vick  v. Tr ipp ,  153 N.  C., 9 4 ;  Ipock v. 
Gaskins, 1 6 1  N .  C., 680. 

R. P. WILLIAMS v. COMNISSIONERS O F  CRAVEN COUNTY - 
Injunction-Taxation-Constitutional Limit-Special Tax-Special 

Purpose. 

1. Where a statute authorizing the levy of a tax beyond the constitutional 
limit for a special purpose is infra vires, the taxes collected beyond the 
requirements of the special purpose may be turned into the general fund 
and used for general purposes, but where the act authorizes the levy 
partly for a "special purpose" and partly for general purposes it is ultra 
vires, and no part of the levy can be collected. 

2. Where an act (chapter 201, Laws of 1895)  authorized the commissioners 
of a county to levy a special tax in excess of the constitutional limit, 
"for the special purpose of maintaining the free public ferries of said 
county and maintaining, constructing, and repairing the bridges in said 
county, and meeting the other current expenses of said county": Helcl, 
that the levy for "meeting the other current expenses of the county" was 
not a levy for a "special purpose" within the meaning of the exception to 
section 6 of Article V of the Constitution, and rendered void the whole 
act in respect to the levy for the other purposes named, and the collection 
of the whole should be enjoined. 

CLARK, J., dissents, arguendo, in which AVERY, J., concurs. 

L 1 ~ ~ ~ ~ x ,  to enjoin the  Commissioners a n d  sheriff of Craven f r o m  the 
levy a n d  collection of a special tax, under  chapter  201, Laws  1895, heard 
before Boykin,  J., a t  F a l l  Term, 1895, of CRAVEN. T h e  provisions 
of t h e  act a r e  set out i n  the  opinion of Associate Just ice FURCHES. 

H i s  H o n o r  refused t h e  injunction, a n d  plaintiffs appealed. 

(521) Clark d Quion for plaint i fs  (appellants) .  
C.  R. Thomas,  191. D e w .  Stevenson, and MacRae B Day for 

defendants. 

FURCHES, J. T h i s  case comes to us  upon  the  appeal  of the  plaintiff 
f r o m  a n  order of Boykin ,  J., refusing a n  injunct ion against the  levy 
a n d  collection of a special tax. 

T h e  general power of the  Legislature to  levy taxes is  restricted by  
the  Constitution to  66% cents on one hundred dollars valuat ion of 
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property. Article V, section 1. And Article V, section 6, restricts the 
power of the counties to double the amount levied for State purposes. 
But both these levies, for State and county purposes together, shall 
not exceed the constitutional liniit of 66!4 cents on the hundred dollars. 
R. R. v. Holden, 63 N.  C., 410. But section 6 contains an exception 
to this general provision in the following terms, ('except for a special 
purpose and with the special approval of the General Assembly." 

I t  is admitted that this tax, which plaintiffs seek to enjoin, is over and 
abor-e the general constitutional limit of 66% cents. But defendants 
contend that it is authorized by the exception to section 6, and that the 
act of the General Assembly passed and ratified 11 March, 1895, author- 
izing this levy for the years 1895 and 1896, is in compliance with this ex- 
ception. And defendants rely specially on the following language con- 
tained in said act, to wit: "To levy .a special tax upon the taxable prop- 
erty, real and personal, and the polls of said county, for the special pur- 
pose of maintaining the free public ferries of said county, and maintain- 
ing, constructing and repairing tlie bridges in said county, and meeting 
the other current expenses of said county in said years." 

I t  has been held by this Court that the building and repairing of 
public bridges is a part of the ordinary expenses of a county. 
Brodnax  v. Groom, 64 N .  C., 244. But for the construction ( 5 2 2 )  
given to Article V, section 6, in Rrodnaz  2%. Groom, supra, I 
would h a ~ e  been of the opinion that the language contained in this 
:let of 1895, "for the special purpose of maintaining the frez public . 
ferries of said county, and maintaining, constructing and repairing the 
bridges in said county," was not a compliance with the exception con- 
tained in section 6, Article V, of the Constitution; that it was not "for 
a special purpose," "to maintain free public ferries, and to build, repair 
and maintain free public bridges." But I must admit that Brodnax  v. 
Groom, s u p m ,  seems to justify this construction. And while I have no 
disposition to disturb Brodnax v. Groom, which has stood for more than 
a quarter of a century and has been cited with a p p r o ~ a l  in many cases, 
yet in my opinion it went to the verge and should be allowed to go no 
further. This act, as it appears to me, goes much further than the act 
which the Court was construing in Brodnax v. Groom. If the language 
already quoted does not go further than the act construed in Brodnax  v. 
Groom, the following, which is a part of the paragraph of the Act of 
1895, quoted from, to wit, "and meeting the other cuirent  e-vpenses of said 
county in said years," does, in niy opinion, go a bowshot further. I f  this 
language can be construed to mean " a  special purpose," I am incapable 
of conceiving what would not be a special purpose. I f  these other 
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(( current expenses of the county" are not for "a special purpose," then 

they are unconstitutional, ultra cires, and their collection can not be 
enforced. 

This proposition, it seems to me, is not met squarely in the opinion 
of the Court. I t  attempts to parry its force by saying in substance: 
I f  this provision had not been in the act it would have been constitu- 

tional; and if there had been any surplus after maintaining 
(523) the free ferries, and building, repairing and maintaining the free 

public bridges, the conimissioners might have appropriated it 
to other purposes. And Long v. Commissioners, 76 N. C., 273, is cited 
as authority for this position. But this case, in my opinion, does not 
sustain the position of the Court. To make the case of Long a. Com- , 

missioners, supra, authority for the purpose for which it is cited by the 
Court i t  is necessary to assume the vonstitutionality of the act, the very 
question at  issue. This case expressly decides that where it is uncon- 
stitutional it is ultra vires and the tax can not be collected. I t  is only 
where the tax levied is inffra vires that it may be appropriated to another 
purpose if not needed for the purposes for which i t  was levied. And 
besides its being so decided in Long v. C ~ ~ m i s s i o n e r s ,  supra, i t  is 
logically so. I n  fact, it is a self-evident proposition, because there can 
be no surplus to appropriate if i t  can not be collected. Thers is a broad 
distinction between what may result from lawful legislation and the 
cause producing or creating unconstitutional legislation. 

. I hare been unable to find any authority sustaining the infra vires 
of this act, and to my mind it is "so plainly" in violation of the Con- 
stitution that I can not give it my sanction and approval. I n  my 
opinion, the injunction should have been granted. There is nothing 
in the record to show that the tax has been collected. 

(This was written as a dissenting opinion, but was adopted as the 
opinion of the Court.) 

ERROR, 

CLARK, J. (dissenting). The denial of th'e first application for a 
restraining order for want of a material averment is no ob- 

(524) stacle to this second application in sufficient form, Halcombe v. 
CorwmPssio~zers, 89 S. C., 316, distinguishing Jones v. Thorne, 

80 N. C., 72. 
I f  the special levy herein had been authorized solely for the two pur- 

poses first named, of maintaining free public ferries, and maintaining, 
constructing and repairing bridges in said county, the validity of the act 
could not have been gainsaid. I f  the act had authorized the special 
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levy for the purpose of supplying "a deficiency in the current expenses 
of the county," we find nothing in the Constitution to forbid it. Indeed, 
as the county can not go beyond the constitutional limitation in levying 
taxation without special permit of the Legislature, when the sum raised 
by the ordinary rate is not enough to pay the current expenses, the 
only relief is to apply to the Legislature for authority to exceed the 
limit. Const., Art. V, sec. 6. And this has been the course pursued ever 
since the Constitution of 1868 was adopted whenever the current re- 
ceipts of a county have not been sufficient to pay its current expenses. 
A county need not first get into debt and then get permission to levy the 
tax. The Legislature in its discretion may authorize the extra taxation 
whenever satisfied that it is necessary, of which necessity the General 
Assembly is the sole judge. Here the Legislature unites in one act the 
three purposes above recited as those for which this special levy is 
authorized. There is nothing in the Constitution forbidding this or 
authorizing us to declare the act unconstitutional on that account. 

The commissioners of a county are authorized by the Constitution, 
Article VII, section 7, to create debts for necessary expenses without 
the approval of a majority of the qualified voters (Evans  v. Commission- 
ers, 89 N. C., 154), and are to judge of what expenses are necessary. 
Brodnax v, Groom, 64 N .  C., 244; Halcombe v .  Convmissioners, supra<; 
17aughan v. Commissioners, 117 N .  C., 429. Neither sound prin- 
ciples of political economy nor any provision of the Constitution (525) 
requires that indebtedness for such necessary expenses should 
be incurred at  a heavy discount in county paper before the Legislature 
will authorize a tax levy to pay it. It is as much a "special purpose" if 
the Legislature, being satisfied that the current rate of taxation is in- 
sufficient to pay the current expenses of a county, authorizes by a special 
act the special tax in the beginning of the inevitable deficit, as after i t  
has been incurred. 

Besides, the other two purposes of this special tax (roads and bridges) 
are admittedly constitutional, and this Court has held, as recently as 
UcCless v.  Meekins, 117 N.  C., 34 (opinion by Montgomery, J ), that 
in  such case the act, being valid in  part  and invalid in part, the 
fund mill be held for the benefit of the valid purposes of the act, and in 
TruZZ v. Com~missioners, 72 N. C., 388, that only the collection of the 
invalid part can be restrained; and here it can not be seen till the end of 
the year that in  fact any part of this special tax will be in excess of the 
expenses for roads and bridges. Clifton 21. Wyrtne, 80 N.  C., 145. To 
reverse the court below and order the injunction to issue is objectionable: 
(1) Because it would restrain taxes for special purposes admittedly 
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legal; (2)  because the  taxes, having already been collected since the 
dissolution of t h e  injunct ion (December 2, 1895), i t  would be a vain 
th ing  to restrain a n  act  a lready accomplished. 

Indeed, if t h e  levy had  been authorized f o r  t h e  first two purposes 
only, and  a surplus h a d  been raised, i t  would have gone in to  t h e  county 
t reasury to meet current  expenses without a n y  fur ther  authorization i n  
t h e  act. Long v. Commissioners, 76 N.  C., 273. T h a t  i s  t h e  effect of 

th i s  act, a n d  it c a n  not  be t h a t  a course which, if taci t ly  pur-  
(526) sued, is legal, beconles illegal because expressly authorized. T h e  

restraining order  was improvidently granted, and  the  injunct ion 
to the hearing was properly denied. 

AVERY, J. I concur i n  t h e  dissenting opinion. 

Cited: Herring v. Dixon, 122 N. C., 423;  R. R. v .  Comm., 148 
X. C., 236;  Xoose 2%. Comrs., 172 ?1'. C., 429. 

B. M. HALLYBURTON v. BURKE COUNTY FAIR ASSOCIATION. 

Action for Damages-Injul-ies Caused by Cnruly Animal-Liability of 
Owlner-Negligence-Cont7.ibutory Xegligence. 

1. In  order that the owner of a domestic animal can be charged for injuries 
inflicted by it, i t  must be shown that he had knowledge of the fact that 
the animal was vicious and unruly. 

2. The owner of a horse not known to be vicious, dangerous, or unruly, who 
enters him for a race in charge of a good and expert rider, is  not respon- 
sible in  damages for an injury to a spectator caused solely by the unfore- 
seen unruliness of the horse, which, in the excitement of the race, bolts 
the track, especially when safe and suitable places are provided from 
which the race may be seen by spectators. 

3. A fair association, under whose auspices and on whose grounds a horse 
race took place, is  not negligent and therefore responsible for an injury 
caused to a spectator by a horse which bolted the track, when it  appeared 
that such association had provided a building from which the race could 
be safely viewed, and had enclosed the race course on both sides by a 
substantial railing. 

4. Plaintiff, with others, was sitting on the railing by the side of a race track, 
and heard but did not heed the warnings of a herald announcing to the 
crowd that it  was dangerous to sit upon the railing and telling them to 
"stand back," as the race was about to take place. In  consequence of his 
not changing his position he was hurt by a race horse, which bolted the 
track: Held, that,  even if the managers of the race had been negligent, 
plaintiff was guilty of contributory negligence and cannot recover. 
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ACTIOK for damages, tried before B r o w n ,  J., and a jury, at (527) 
N a y  Special Term, 1896, of XCDOWELL. The facts are suffi- 
ciently stated in the opinion of Associate Just ice  Jl 'ontgomery. 

E. J .  Jus t i ce  for plaintiff (appe l lan t ) .  
8. J .  Ervin, E d m v n d  Jones ,  ' 4 v ~ r y  & Ervim,  and W.  C. N e w l a n d  f o r  

defendants .  

MONTGONERY, 5. The plaintiff in his complaint alleged that Hinkle, 
Craig &. Co. and T. L. Craig, at  the fair  held by defendant, the Burke 
County Fair  Association, at Morganton, in October, 1891, were per- 
mitted and allowed by the fair association to enter and run a horse which 
they knew to be wild and dangerous and untrained, in a race upon the 
course of the defendant association; that the defendant association, 
knowing, when they permitted the other defendants to enter and run 
the horse, that he was wild and dangerous and untrained, had failed - 
and neglected to'have the race-course enclosed by a proper fence or 
guard so as to provide against accidents to persons who were witnesses 
.of the race; and that, by reason of such negligence, the horse bolted the 
track, knocked down the railing and ran ovkr and injured the plain- 
tiff, who was a spectator (having paid his entrance fee) standing 
where visitors to the fair usually stood when witnessing the racing. 
The defendants, while admitting the serious injury of the plaintiff by 
the horse, which they admitted belonged to Wilson & Craig, denied the 
other material allegations of the complaint, and arerred that the 
plaintiff, by his being drunk and standing where he ought not (528) 
to hare been, contributed to and caused his own injury. 

When the evidence was concluded, the Court intimated that the testi- 
mony did not show negligence on the part of any of the defendants, 
and that in no view was the plaintiff entitled' to recover. There was 
judgment of nonsuit and the plaintiff appealed. 

There vas  no error in the conclusion of the Court. We find no evi- 
dence tending to show that the horse m.as wild or dangerous, but on 
the contrary the witness Hinkle testified that he was gentle, and al- 
though i t  appeared that he had never entered a race before that, yet 
he had never been known to jump the track or swerre before. There 
mas no evidence that either of the defendants. at  the time the horse 
was entered, or at the time of permitting him to be entered or run, 
had any knowledge that he was wild, dangerous or untrained. Before 
the owner of a donlestic animal can be charged for injuries inflicted by 
it, it must be shown that the owner had knowledge of the fact that the 
animal was vicious or unruly. H a w i s  v. Pisher ,  115 N .  C., 318. I n  
addition, the owner of the horse had him ridden by an excellent horse- 
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man. The plaintiff's witness Atkins testified that the rider Haney was 
"a good rider, no better in the State." We can not see how i t  can be 
reasonably intended that the owner of a gentle horse, or of a horse not 
known to be vicious or dangerous or unruly, who enters him for a 
race in  charge of a good and expert rider, can be responsible in  damages 
for an injury to a spectator, caused solely by the unforeeeen unruliness 
of the horse, more especially where safe and suitable places are pro- 
vided fronx which the race might have been seen. Such an injury 
must be regarded as an accident. 

There is no testimony going to show negligence on the part of the 
defendant association. I t  seems that a building called the grand stand, 

from which the race could be viewed, had been erected on the 
(529) grounds. The race-course where necessary was enclosed on both 

sides by a good pine railing, 2 by 4 inches, nailed to posts planted 
in the ground and three and a half or four feet high. We think that 
these precautions taken and provisions made for the safety and comfort of 
its viiitors by the association were reasonably safe and suitable. And 
that is the degree of care which the law requires of them. Hart v. Park 
Club, 157 Ill., 9 .  

I t  may be unnecessary to the decision of this case to consider the mat- 
ter of contributory negligence on the part of the plaintiff, but i t  may 
be proper to observe that, if the defendants could possibly be considered 
negligent under any view of the case, the plaintiff could not recover, 
because i t  plainly appears by the undisputed testimony that he caused 
and contributed to his own injury. The plaintiff's witness, Campbell, 
who was policeman and marshal, testified that he announced to the 
crowd, standing where the plaintiff was, that the race mas coming off 
and to get back from that point, to get off the rail. He  told them that 
it was dangerous there, and that they might be hurt, and the plaintiff 
himself testified that he "heard the marshal halloo out, 'Stand back.'" . 
But he did not change his position. Upon a review of the whole testi- 
mony we are of opinion that his Honor was correct in holding that the 
plaintiff could not recover. 

NO ERROR. 

AVERY AXD FURCHES, J J . ,  did not sit on the hearing of this case. 

Cited: S m i t h  v. Agriculturul Society, 163 N.  C., 349. 
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W. A. CAMPBELL v. NANCY L. POTTS. 
(530) 

Action to Recover Land-Plea of Homestead Exemption-Dismissal 
of Action-Former Judgment-Res Judicata-Pendency of Another 
Action. 

1. Where, in the trial of an action to recover land, the plaintiff relied upon a 
judgment rendered against defendant's husband prior to the Constitution 
of 1868, execution thereon and sheriff's deed to the purchaser'under whom 
plaintiff claimed. and the defendant objected to the judgment because i t  
contradicted the sheriff's deed, which showed that the land was sold 
subject to the homestead of defendant's husband: Held, that, inasmuch 
as  the homestead right did not attach under the judgment rendered on a 
debt prior to 1868, the judgment was admissible in  evidence. 

2. In  the trial of a n  action to recover land the pendency of a summary process 
of ejectment before a justice of the peace, under the Landlord and Tenant 
Act, between the same parties, cannot be pleaded in bar, since the question 
of title is not within the jurisdiction of the justice of the peace. . . 

3. Where, in an action to recover land, the defendant pleaded in bar a former 
judgment in a n  action brought against her by plaintiff's grantor, in  which 
defendant had denied the grantor's title, but it  appeared that there had 
been no trial of such former action, but only a judgment of dismissal: 
Held,  that such judgment of dismissal was not a bar to the existing action. 

ACTION f o r  t h e  recovery of land, t r ied before Brown, J., a t  F a l l  T e r m ,  
1896, of LIXCOLN. There  was  a verdict f o r  t h e  plaintiff upon  the usual  
issues i n  ejectment, and  f rom the  judgment  thereon t h e  defendant ap- 
pealed. T h e  facts  a n d  grounds assigned a s  e r ror  appear  i n  the  opinion 
of  Associate Justice Furches. 

L. B. Wetmore for plaintiff. 
No counsel for defendant (appellant). 

FURCHES, J. T h i s  is a n  action of ejectment, a n d  t h e  defend- '(531) 
ants, except N a n c y  L. Potts ,  disclaim title. A n d  besides denying 
t h e  plaintiff's title, she pleads two judgments i n  actions brought b y  J. L. 
Carter ,  t h e  g r a n t o r  of plaintiff, against t h e  defendant  N a n c y  f o r  the 
possession of t h e  l and  i n  controversy, a n d  t h e  pendency of one of these 
actions a t  t h e  commencement of th i s  action. 

U p o n  t h e  t r i a l  t h e  plaintiff introduced a judgment  i n  favor  of one 
Charles  Bea l  against  J. A. G. Potts ,  t h e  then  husband of t h e  defendant 
Nancy ,  t h e  execution issuing thereon, a n d  the  sheriff's deed to J. D. 
Campbell. T h e  defendant objected to th i s  judgment  (which was before 
t h e  Constitution of 1868) f o r  t h e  reason, a s  she  alleged, t h a t  i t  contra- 
dicted t h e  sheriff's deed, which showed t h a t  t h e  l a n d  was sold subject 
t o  t h e  homestead of J. A. G. Potts.  
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This exception can not be sustained. The judgment was certainly 
competent evidence, and as to what it proved or failed to prove was a 
matter for the Court and jury. The land being sold under a judgment 
taken before the Constitution of 1868, the defendant was not entitled 
to a homestead. Edzvards v .  ICearzey, 79 N. C., 664; Long v. Walker, 
105 N.  C., 90. The sheriff's deed to John D. Campbell, made under 
this judgment, is not set out, nor does it sufficiently appear from the 
statement of the case on appeal, to inforni us whether it conveys the 
land subject to J. A. G. Potts' homestead right, or whether it con- 
veys the land subject to a certain boundary called the homestead of said 
Potts. This mould make a material difference. For, if it was conveyed 
subject to Potts' homestead or right to honiestead, as we see that he was 

not entitled to a homestead, the deed conveyed the entire tract. 

(532) But, if i t  conveyed the land subject to a described boundary, 
allotted or claimed by Potts as his homestead, it is manifest that 

this boundary did not pass by the sheriff's deed, for the reason that it was 
not sold, nor was it conveyed, as i t  was not included within the descrip- 
tion of his deed. But i t  devolved on the defendant to show this, as she 
alleges error, and it devolres on her to show it before this Court will be 
justified in declaring error and reversing the judgment of the Court 
below. 

But we do not see that this matter of homestead is a niaterial question 
to be considered in the determination of this case, for the reason that if 
J. A. G. Potts, the husband of the defendant Nancy, had no homestead, 
she got none, and if the sheriff's deed was so drawn as to give him a 
homestead, the defendant Nancy did not get it, for the reason that her 
husband, J. A. G. Potts, left children living at his death. Constitution, 
Art. X, see. 5 ;  Simpson -7,. Wallace, 83 N .  C., 477; Hager .c. Xixon, 69 
N .  C., 108; TYharton v. Leggatt, 80 N.  C., 169. And the only title she 
had was under the deed to her and her children from John D. Campbell, 
and this title the plaintiff claims to have acquired. And for the pur- 
pose of showing this he introduced in evidence a deed from Carter tn 
him, a deed from Cobb, commissioner to sell for partition, to Carter, 
and the proceedings and order of sale, a deed from the sheriff to Carter 
for the defendant Nancy's interest in the land, and the judgment of 
Campbell against the defendant Nancy for the purchase-money, it being 
so declared in the judgment, the execution sale thereunder and sheriff's 
deed to said Carter. 

This deed of the sheriff to Carter for the defendant Nancy's one- 
eighth constituted Carter a tenant in common with the children of 

(533) J. A. G. Potts, and authorized him to bring the proceedings for 
+ partition and sale; and the defendant could not claim the home- 
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stead against the judgment of Campbell, her vendor, as the judgment was 
for the purchase-money and mas so declared in  the judgment. Constitu- 
tion, Article X, section 2. 

So i t  is seen that plaintiff and defendant Nancy both claim under 
John D. Campbell; and plaintiff shows that by means of the judgment 
of John D. Campbell for the purchase-money, and the sale and deed of 
the sheriff, he has acquired and become the owner of defendant Nancy's 
interest i n  the land, and by the proceedings and sale for partition the 
owner of the entire tract. 

This leaves the defendant Nancy to the defenses of estoppel and of 
actions pending at the commencement of this action, and neither of 
these defenses can be sustained. 

One of these was a proceeding before a justice of the peace under the 
Landlord and Tenaat Act. This defense can not be sustained for two 
reasons: First, for the reason that a justice's court had no jurisdiction 
of a question of title to land; and, secondly, because the plaintiff took a 
u onsuit. 

This action, convnenced before the justice of the peace, seems to have 
been pending, by appeal, at  the commencement of this action. But the 
plea of another action pending can not be niaintained in this action for 
the same reason. That is, that as a justice of the peace had no jurisdic- 
tion of a question of title to the land, no such issue could be tried by him. 
And the Superior Court upon appeal acquired no greater jurisdiction 
than the justice of the peace had. Neither is the plaintiff estopped by 
the other action of his grantor, Carter. There was no trial in that action, 
but simply a judgment dismissing the plaintiff's action. Therefore, upon 
a consideration of the whole case, we find no error, and the judg- 
ment is 

AFFIRNED. 

Ci ted:  W e e k s  v. McPhai2,  12#9 N. C., 5'5; Corey  v. Fowle,  161 N. C., 
189 ; G r i m e s  v. Andrelws, 170 N.  C., 520. 

V. MAUNEY, GUARDIAN OF NANCY FORREST, v. J. M. REDWINE ET AL. 

A c t i o n  to  Cancel  Deed-Undue Influence-Fiduciary 
Relatiorm-Evidence. 

Where, in the trial of an action to cancel and set aside a deed alleged to have 
been procured by undue influence, it appeared that the grantor was old 
and infirm, and was very fond of the grantee, her cousin, and placed 
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great confidence in him; that the consideration for the deed was an agree- 
ment on the part of the grantee to support the grantor for life, which, 
according to her life expectancy, was fair and adequate: Held, that the 
evidence was not sufficient to show the existence of a fiduciary relation 
between the parties so as to raise a presumption of unfair dealing or 
undue influence. 

ACTION, to set aside and cancel a deed made by Nancy Forrest to Eliza- 
beth L. Redwine for life, and at  her death to the heirs of J. N. Redwine, 
on the alleged ground of fraud and undue influence practiced upon her 
by J. M..Redwine, tried before B r y a n ,  J., and a jury, at Spring Term, 
1896, of STANLY. There was a verdict for the defendants, and plaintiff 
appealed from the judgment thereon. The facts sufficiently appear in 
the opinion of Associate Jus t i ce  i l l on tgomery .  

Wm. J .  M o n t g o m e r y  for p laint i f i  ( a p p e l l a n t ) .  
M a c R a e  & D a y  for defendants .  

MONTGOMERY, J. Upon an examination of the whole testimony in this 
case we can not say that the transaction is a suspicious one. I t  is true, 

that at  the time of the execution of the deed from Mrs. Forrest 
(535) to the defendants, she mas very old and weak of mind, was sick 

and under the care of a physician, and that the defendant J. M. 
Redwine was her cousin. I t  is also true that she was without a proper 
protector. Her  son testified that "she had left his house; that he did not 
throw her out, but that he led her out; that she said she was going off 
to hunt a place, but that he did not know she was going to make the 
trade with Redwine." A11 of the testimony went to show that the con- 
sideration upon which the deed was executed was a valuable one, equal 
to the value of the land. Redwine's agreement was to support her in a 
comfortable manner during her life; the support included room, board 
and clothing. She mas to employ her own physician and pay him for 
his services. Her life expectancy was five years, and the highest value of 
the land was no€ more than five hundred dollars. Her own witnesses 
testified that to support her for her life was worth the land conveyed in  
the deed. She lived with the defendants five months and then left, the 
defendants being willing always to keep her according to the agreement. 
The complaint is silent on this point. The jury found that a t  the time 
of the execution of the deed she had sufficient capacity for that purpose. 
The only evidence offered to show that Redwine fraudulently and unduly 
influenced the old lady in the execution of the deed was that of the wit- 
ness Bennett, who said "she used to say she wanted to see Jimmy Red- 
wine when she wanted to make a trade." William Forrest, her son, said 
"she seemed to put a great deal of confidence in Redwine." Dr. Ander- 
son, her physician, said "Mr. Redwine and Mrs. Forrest were mighty 
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sweet and affectionate to each other, so much so they disgusted me." The 
evidence of the first two witnesses did not tend to show that there existed 
any fiduciary relation between the parties, which created a presumption 
of law that the deed was fraudulent, and i t  did not raise a pre- 
sumption of fraud as a matter of fact. I f  the testimony had (536) 
tended to show that the relation between the parties was that of 
"friendly intercourse and habitual reliance for advice and assistance, 
and occasional employment in matters of business, as agent," then under 
Lee v. Pearce, 68  N. C., 76, there would have been raised a presumption 
of fraud as a matte'r of fact. But there was no evidence that he ever did 
any business for her or even acted as her agent in  any way; and i t  ap- 
pears, as we have said, that in the present transaction, the only one he 
ever had with her, so far as the testimony discloses, she got full value. ' 

I n  fact the testimony of her witness, Ivey, was that her son-in-law at- 
tended to her business. 

We concur with his Honor that there was no sufficient evidence to sup- 
port the issue, "Was the said land obtained by the fraudulent represen- 
tation or undue influence of J. M. Redwine?" And his Honor properly 
withdrew that issue from the jury. 

NO ERROR. 

T. H. PROCTOR, EXECUTOR OF J. B. SHELTON, v. S. G. FINLEY. 

Action. of Debt-Purchaser o f  Land at Auction Sale-Highest Bidder- 
Auctioneer-Agent-Statute of Frauds-Memorandum of Contract- 
Jurisdiction-Justice o f  Peace-IIarmZess Error on Trial. 

1. An advertisement of sale of land at auction to the hfghest bidder is a propo- 
sition by the advertiser to sell at the highest bid, and the last and highest 
bidder accepts the offer and the contract is complete. 

2. The auctioneer at a sale is the agent of the seller, and becomes the agent 
of the last and highest bidder to complete the sale by signing such con- 
tract or memorandum thereof as will meet the requirements of the statute 
of frauds. 

3. The statute of frauds does not require that a memorandum of sale be sub- 
scribed but only s igned;  hence, the signing by the auctioneer of the name 
of the highest bidder at an auction sale on the side of the printed adver- 
tisement with an entry of the price bid, is a sufficient s ign ing  of the con- 
tract to bind the bidder. 

4. A justice of the peace has jurisdiction of an action to recover the purchase 
price of land, if under two hundred dollars, where no foreclosure is 
sought. 
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5. Where a mortgagee advertised to sell the mortgagor's interest in a tract of 
land, the purchaser cannot evade payment on the ground that the mort- 
gagee cannot convey a good title. (Mayer v. Adrian, 77 N .  C . ,  83, dis- 
tinguished.) 

6.  Where, in an action of debt to recover the purchase price of land, the court 
erroneously permitted the plaintiff to show by his own par01 evidence 
that he sold the land to the defendant, such error was cured by the subse- 
quent proof of the sale by competent and uncontradicted evidence. 

(537) ACTION, begun before a justice of the peace and tried on appeal 
before Bryan, J., and a jury, a t  Spring Term, 1896, of LINCOLN. 

There was a verdict for  the plaintiff and the, defendant appealed from 
the judgment thereon. The facts and the assignments of error appear 
i n  the opinion of Associate Justice Purches. 

D. W.  Robinson for plaintiff. 
Justice & Finley and Jones & Tillett for defendant. 

FURCHES, J. This is an  action comnienced before a justice of the 
peace for $50, due for the purchase of land. The defendant pleads the 
general issue and the Statute of Frauds. The case discloses these facts: 
That  Shelton was the mortgagee of the land sold; that  h e  is  dead and 
the plaintiff is  his executor, and as such executor he advertised and sold 
the land a t  public outcry, when the defendant became the last and 
highest bidder and purchaser, Nixon being the auctioneer. Before the 

land was offered Nixon read the advertisement, defendant being 
(538) present, and immediately upon the land being knocked off to de- 

fendant, he wrote the name of the defendant on the paper con- 
taining the advertisement; this was done in the presence of the defend- 
ant. But, by inadvertence, he wrote the defendant's name on the side of 
the advertisement a d  not under it, as he intended to do. 

The  following is the advertisement and defendant's name and price 
bid, as written by the auctioneer Nixon: 

A mortgage deed having been executed by L. A. H. Wilkinson and 
wife to Joseph B. Shelton, dated Dee. 10, 1889, which is  duly regis- 8 
tered in Lincoln County Registry, Book 61, p. 598, and default hav- 2 
ing  been made in  the payment of the debt secured by the said mort- E- gage; Now, by virtue of the power vested in  me by the said mort- ,, 
gage and my office as executor of Joseph B. Shelton, I will sell a t  & 
public auction for cash, a t  the courthouse door in Lincoln County, Fr 

on Monday, 2d day of March, 1896, the land described and con- * 
veyed in the said mortgage, to wi t :  Lying in Catawba Springs ui 
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Township, adjoining the lands of H. C. Barkley and others, begin- 
ning at  a pine at  Kid's corner and runs N. 31 E .  51 P. to a hickory 
and gum near branch; then N. 27 TV. 32 P. to a pine; then E. 
99 P. to a gate; then S. 15 E. 65 P. to a stone; then S. 48 W. 98 P. 
to a sassafras; then N. 62y2 W. 62 P. to the beginning, containing 
by estimation 45 acres, more or less, beillg the interest of L. A. H. 
Wilkinson in said tract of land. 

T. H. PROCTOR, 
30 January, 1896. Exr. of Jos. B. SHELTON. 

The defendant contended that this was not a compliance with (539) 
the Statute of Frauds, Code, sec. 1554. 

The advertisement is a proposition by the plaintiff to sell what in- 
terest he had in the land, therein fully set forth and described, it is 
true, to the last and highest bidder-and as $50 is all that he was offered, 
i t  was an offer to sell for $50. And the defendant's bid of $50 was an 
acceptance of plaintiff's offer. This constituted a sale-an offer to sell 
a t  a certain price and an acceptance by the defendant, the meeting of 
the minds of plaintiff and defendant. 

I t  can not be contended that this did not amount to a contract and a 
sale, unless the Statute of Frauds intervenes and prevents its enforce- 
ment, and this is the question in the case. 

The auctioneer Nixon was the agent of the plaintiff to sell this land, 
and the law constituted him the defendant's agent, when he became the 
last and highest bidder, to complete the sale by meeting the requirements 
of the Statute of Frauds. And this he is authorized to do by signing 
the bidder's name to the contract, or to such memorandum of the con- 
tract as will satisfy the Statute of Frauds. This signing by the defend- 
ant's agent the law construes into an acceptance of the proposition of 
plaintiff to sell, and the signing of the purchaser's name to the contract 
as a compliance with the terms of the 'contract. 3 A. & E. Enc., 848 
and 849 ; Brown on Statute of Frauds, sec. 369 ; Gwathmey v. Cason, 74 
N. C., 5. 

Mayor v. Adrian, 77 N. C., 83, relied on by defendant, does not con- 
flict with the authorities cited above, but in our opinion supports the 
views we have here expressed. But it is contended by the defendant that 
his name must have been subscribed-written under the contract or offer 
of plaintiff to sell-and, as this was not done but was written on the 
side of the contract or proposition to sell, that he is not bound. 
But this proposition can not be maintained. We have seen that (540) 
upon defendant's becoming the last and highest bidder and the 
property being knocked down to him, the auctioneer immediately be- 
came his agent to complete the sale and to sign (not to subscribe) his 
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name to the contract or memorandum, and the law implied an accept- 
ance and a compliance with the requirements of the Statute of Frauds. 
Then the case stands as if the defendant had written on the side of 
this advertisement, which we have said was a proposition to sell, the 
word "accepted" and signed his name to it. And if he had done this 
could there have been any doubt but what the defendant would be 
bound? This we think aptly illustrates the position the defendant occu- 
pies and shows him to be bound by this contract. 

I t  was contended for defendant that this action was in the nature of 
a foreclosure proceeding and a justice of the peace had no jurisdiction. 
And while we admit defendant's proposition of law that a justice of the 
peace would have no jurisdiction of a foreclosure proceeding, we fail 
to see its application to this case. This is simply an action for the 
recovery of fifty dollars, and there is no plea or answer that raises a 
question of jurisdiction. 

I t  was also argued that it did not appear that plaintiff could make 
a good title for the land sold, and Mayer v. Adrian, supra, is relied on 
for this position. But there is nothing i n  the case that presents any 
such question. And if there was, this case differs very widely from 
Mayer v. Adrian, supra. I n  that case it was shown that the seller under- 
took to sell the absolute estate in the land, unencumbered, while in 
this case the plaintiff only proposed to sell the interest of J. A. H.  Wi1- 
kinson in said land. And defendant has not shown or offered to show 

that plaintiff could not convey that to him. 
(541) The plaintiff offered to show by his own par01 evidence that 

he sold the land to defendant. This was objected to by defend- 
ant, and his objection was overruled, the evidence allowed and the de- 
fendant excepted. 

I n  this ruling of the Court there was no error. But, as the sale was 
afterwards proved by competent evidence, and as there was no evidence 
offered by the defendant showing or tending to show that this evidence 
was not true, we can not see that this evidence, erroneously admitted, was 
or could have been injurious to the defendant. Had there been evi- 
dence contradicting this evidence, erroneously admitted or tending to 
show a different state of facts, which if true would have benefited the 
defendant, we would have awarded him a new trial. But as it does 
not the judgment is 

AFFIRMED. 

Cited: Patterson v. Freeman, 132 N.  C., 359 ; Dickerson v. Simmons, 
141 N. C., 327; Love v. Harris, 156 N .  C., 92; Woodruff v. Trust @o., 
173 N.  C., 548. 
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PERMELIA WITHROW v. GEORGE W. DEPRIEST. 

Administrat or-Appointment of  Administrator-Right of 
Administration. 

If the parties who have precedence in the right of administration on the estate 
of a decedent, under section 1376 of The Code, fail to apply within six 
months from the death of the decedent, as required by section 1394, an 
appointment by the clerk of a proper person after that period will not 
be revoked. 

PETITION, filed by Permelia Withrow to remove George W. DePriest 
rts administrator of John C. Withrow. 

Upon investigation the following facts were found by the clerk of 
the Superior Court. 

"I. That John C. Withrow died on the second or third day (542) 
of June, 1895. 

"11. That Permelia Withrow is his widow and Minnie Withrow his 
only child, aged about eight years. , 

"111. That within thirty days from the death of J. C. Withrow, Per- 
melia Withrow, by her attorneyy, filed a written application for letters 
of administration on said estate (which application was incomplete and 
which is hereto attached), and was directed to file bond and qualify, 
upon doing which letters would be issued to her;  but that she did not 
offer to file bond or qualify at any time. 
"IT. That on 5 December, 1895, Thomas B. DePriest, claiming to be 

a judgment-creditor of the estate, and whose judgment appears on the 
judgment docket of this county, and J. H. Withrow, who claims to hold 
notes against the deceased, procured Geo: W. DePriest to apply for let- 
ters of administration on said estate, which were granted to him 011 

filing his bond as required by law and taking the oath prescribed, all 
of which he did, and letters were granted to him without further citation 
or notice to said Permelia Withrow. 
(T. I find that said Geo. W. DePriest is a discreet business man, and 

that he resides in Cleveland County, about twenty miles from the court- 
house in  Rutherfordton, and in direct railroad communication tvith 
said town." 

Upon the foregoing facts the clerk found that there had hwn shown 
no legal grounds for removing said administrator, and therefore de- 
clined to grant the prayer of the petitioner. From the ruling by the 
clerk the plaintiff appealed to the Superior Court in term, and at  Spring 
Term, 1896, Bryan, J., adjudged as follows : 

"That this case be remanded to the clerk, to the end that he may 
revoke the letters of administration granted to the defendant, and 
allow the plaintiff to qualify as administrator of the said de- (543) 
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ceased John C. Withrow; and the clerk shall issue notice to the said 
Permelia Withrow, widow of John C. Withrow, requiring her to file 
her bond and qualify within thirty days from the service of such 
notice, and the notice shall state that if she fail to qualify within the 
thirty days allowed, or in her stead to procure some other suitable per- 
son to file bond and qualify, then she shall be deemed to have renounced 
her right to said administration, and that  defendant pay the costs." 

From this judgment the defendant appealed. 

111. H. Justice for  defendant (appellant.) 
ATo cou~~se l  contra. 

FAIRCLOTH, C. J. The only question presented is the right of the 
plaintiff to have the defendant removed from the administration of his 
intestate's estate. 

Facts found by the clerk: (1) John C. Withrow died intestate 3 
June, 1895, leaving the plaintiff, his widow, and one child, only eight 
years of age. ( 2 )  Within thirty days from said death, the plaintiff filed 
with the clerk an  incomplete kpplication for letters of administration 
but did not offer to file bond or to qualify at  any time. ( 3 )  That  on 5 
December, 1895, more than six n~onths  after said death, the public ad- 
ministrator having made no application (Code, sec. 1394), the defend- 
ant, a t  the instance of judgment creditors, was appointed administrator, 
and filed his bond and was duly qualified, without any notice or citation 
to the plaintiff; that  the defendant is a discreet business man of said 
county. 

The clerk refused to remove the defendant, and his Honor reversed the 
ruling and remanded the cause, and directed the clerk to revoke the de- 
fendant's letters and grant letters of administration to the plaintiff upon 

complying with the statute, etc. Defendant appealed. 
(544) The plaintiff's present application mas made subsequent to 5 

December, 1895. The subject of granting letters of administra- 
tion, etc., is regulated by The Code, ch. 33. Preference is given to cer- 
tain persons successively, provided they assert their rights within the 
time prescribed by law. Public policy and the rights of distributees and 
creditors require that the estates of deceased persons be settled within 
a due and reasonable time. I f  those that ha re  the preference fai l  to act 
within six months (section 1394) they must be talcen to have renounced 
or waived their rights. As the question has been fully considered and 
decided in this Court, we need not pursue i t  any further. ail1 v. AZ- 
spaugh, 12 N. C., 402; Garrison v. Cox, 95 K. C., 353. 

REVERSED. 

Cited:  I n  re Bailey Will, 141 N. C., 195. 
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W. J. HAUN v. W. R. BURRELL. 

Statufes of Frauds-Pleading--Promise to Pay Debt of 
Another-Consideration. 

1. When the answer denies the alleged promise the statute of frauds can be 
relied on without being pleaded. 

2. The consideration of a new promise to pay a debt may be proven by parol. 
3. A new parol contract to pay the debt of another, superadded to the original 

cause of action which remains in force and is not substituted for it, is void. 
4. A promise by a vendee that if he purchase a certain tract of land he will 

pay a note of the vendor to a third person is void within the statute of 
frauds. 

ACTIOK, tried before Bryan, J., at  Spring Term, 1896, of HER- (545) 
DERSON, on appeal from a judgment of a justice of the  peace. 

The  complaint was as follows: 
"1. That  on.  . . .day of September, 1893, for value receiued, one J. R. 

Burrell executed to the plaintiff a promissory note, i n  words and figures 
a s  follows : 

"$63.00. 
"On or before 25 December, A. D. 1894, I promise to pay William 

H a u n  sixty-three dollars without interest, value received. This . .  .Sep- 
tember, 1893. J. R. BURRELL." 

"2. That  on or about 23 February, 1894, the obligor in the above- 
mentioned note sold and conrcyed to the defendant, W. R. Bnrrell, the 
following described piece or parcel of land lying and being on Hooper's 
Creek, in the county of Henderson and State of North Carolina adjoin- 
ing  the lands of J. D. Garren, Sarah Green, et al. (Here  follows de- 
scription). 

"3. That  a t  the time of the sale of said land to the said defendant the 
said note from the said J. R. Burrell was unpaid, and in full force, and 
a t  the request of the said J. R. Burrell, maker of the said note, the said 
W. R. Burrell a t  the time of the purchase of the said land agreed to and 
with the plaintiff, W. J. Haun,  and J. R. Burrell, that  he would pay 
off and discharge the said note for $63 as part  of the purchase-money 
of and in  payment for the land above described. 

"4. Tha t  i n  consideration of the promise and agreement of the de- 
fendant, set forth in the preceding allegation and accepted by the plain- 
tiff, the said J. R. Burrell conueyed to the defendant W. R. Burrell the 
land described above. 
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(546) '(5. That the-defendant has failed and refused to pay the note 
aforesaid. 

'(Wherefore the plaintiff prays judgment against the defendant for the 
sum of sixty-three dollars and iuterest on the same, together with the 
costs of this action, and that the debt sued on be declared to have been 
contracted for the purchase-money of the land .described in this com- 
plaint." 

The defendant filed a duly verified answer denying each allegation of 
the complaint, except that part which alleges the execution of the deed, 
and sets up as a defense to the plaintiff's cause of action the Statute of 
Frauds. 

After the jury Tvas empaneled the plaintiff called W. J. Haun as a 
witness, who testified as follows. 

"Live on Clear Creek in Edneyville. Note of J. R. Burrell to W. J. 
Haun-nothing paid on it-J. R, and W. R. Burrell came to me at my 
mill-he said 'if' I buy the land, and I am contracting for it, I will pay 
the note. H e  bought the land. I t  was agreed 'if' he bought the land he 
was to pay. The contract had not been drawn up. The price was $100. 
I t  was some time in February, 1895. The note was given for a horse. 
H e  pretended to give me a mortgage on this same land." 

On redirect examination he said that he had been looking to W. R. 
Burrell all the time to pay the note. 

At the conclusion of the plaintiff's evidence as above, the Court inti- 
mated that the plaintiff was not entitled to recover, and in deference to 
the intimation of the Court, the plaintiff suffered a nonsuit and ap- 
pealed. 

R. C. Strong for plaintiff. 
counsel contra. 

(547) CLARK, J. Section 10 of the Statute of Frauds, now Code, see. 
1552, provides that no one shall be liable upon a promise "to 

answer the debt, default or miscarriage of another, unless the agreement 
upon which such action shall be brought, or some memorandum or note 
thereof, shall be in writing and signed by the party charged therewith, 
or some other person thereunto by him lawfully authorized." When the 
promise is denied the Statute of Frauds can be relied on without being 
pleaded (Morrison v. Baker, 81 N.  C., 76; Brozunilzg v. Barry, 107 
N. C., 231), but in fact it is pleaded by the defendant and is a complete 
protection in this case. Scott 1:. Bryan, 73  N .  C., 582. 

I t  is true that if the promise is based upon a new and original con- 
sideration of benefit or harm m o ~ i n g  between the creditor and the party 
proniising to pay the debt, this is not "a promise to answer the debt or 
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default of another," and need not be in writing. Whitehurst v. Hyman, 
90 N. C., 487; Cooper v. Chambers, 15 N .  C., 261; Ashford v. Robin- 
son, 30 N.  C., 114; Slhaver v. Adams, 32 N .  C., 13. I t  is true also that 
the consideration of the new promise may be shown by parol. Nichols v. 
Bell, 46 N. C., 32. 

But where the new parol contract is merely superadded to the original 
cause of action which remains in force and is not substituted for it, i t  is 
a promise to pay the debt of another and is void. Draughalz v. Bunting, 
31 N. C., 10; Stanly v. Hendricks, 35 N.  C., 86; Britton v. ThraiZkill, 
50 N. C., 329. And this is true though there is a consideration for the 
new promise (Combs v. Harshaw, 63 N.  Ci., 198; Rogers w. Rogers, 51 
N. C., 300), i t  being well said and repeated in  more than one case, "It 
required no statute to make void a promise not founded on a con- 
sideration. I t  is only in cases where there is a consideration to (548) 
support the promise that the Statute of Frauds must be called into 
action." I n  the present case the evidence shows no consideration but 
merely a conditional promise that "if he (the defendant) bought the 
land, he would pay the note (of J. R. Burrell) for the horse, and he did 
(afterwards) buy the land." The plaintiff proved the note, and that 
nothing had been paid on it, and to enable him to recover (if he relies on 
the new promise as being made to himself) he must have shown in addi- 
cion that it was no longer in force against J. R. Burrell, the promise of 
the defendant having been substituted for it, and that there was a con- 
sideration therefor. Upon the evidence the promise was doubly in- 
valid, being nudum pacturn, and barred by the Statute of Frauds. I f  
the plaintiff relies on the new promise as being made to J. R. Burrell, 
the interesting question raised by his learned counsel (and which has 
never been decided in this State) whether a stranger to a contract made 
for his benefit can maintain an action on i t  (3  A. & E. Enc., 863) does 
not arise in  this case, for there is no evidence of the terms of the con- 
tract for the purchase of the land, between the defendant and J. R. Bur- 
rell, nor that as a part thereof the defendant was to pay J. R. Eur- 
rell's note to plaintiff. The conditional promise was before such pur- 
chase was made. 

NO ERROR. 

Cited: Sums v. Price, post, 573; Gorrell v. Water Co., 124 N.  C., 
334; Gastonia v. Engineering Co., 131 N.  C., 367; Jemkins v. Holley, 
140 N.  C., 380; Anders v. Gardner, 151 N .  C., 606; Afiller v. Momzite 
Co., 152 N.  C., 609 ; Peele v. Powell, 156 N.  C., 557, 557 ; Whitehurst v. 
Padgett, 157 N .  C., 427 ; Parker v. Daniels, 159 N.  C., 521. 
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(549 . J. C. MALLONEE v. J. G. YOUNG. 

Broker-Negotiating Sale-Commissions. 

1. A broker is not entitled to commissions on a sale unless he finds a pur- 
chaser in a situation and ready and willing to complete the purchase on 
the terms agreed upon between the broker and vendor. 

2. Defendant authorized plaintiff, a broker, to sell his property a t  a certain 
price, for  certain commissions, reserving the right to withdraw the 
property from sale a t  any time, which he did. J., learning that  the prop- 
erty was for sale, wrote to defendant inquiring the lowest price. Defend- 
ant  enclosed the letter to plaintiff saying, "I want $5,500 net," whereupon 
plaintiff had several conferences with J. and showed him the property, 
but effected no sale. Defendant again withdrew the property from sale, 
and in reply to a question from the latter as  to the price he should name 
to inquirers, if there should be any, said: "If you find any one willing 
to give $5,500 net, let i t  go." A few days afterwards defendant sold to 
J. a t  $5,250: Held, that  plaintiff, not having performed his part of the 
agreement and not having been the efficient agent in making the sale, 
cannot recover commissions on the sale made by defendant to J. 

ACTION, tried before B r o w n ,  J., at October Term, 1896, of MECXLEN- 
BURG, for the recovery of comniissions.on the sale of real estate. Upon 
an intimation by his Honor that the plaintiff could not recover upon 
his own testimony, the latter submitted to a nonsuit and appealed. The 
opinion of Chief Just ice  Paircloth  contains a full summary of the plain- 
tiff's teslimony. 

Jones  & Ti l l e t t  and H. N. P h a r r  for plaintiff (appe l lan t ) .  
Osborne, Maxwel l  & Iceeran~ .  for defendant.  

(550) FAIRCLOTH, C. J. This action is brought to recover commis- 
sions for an alleged sale of defendant's land by contract with de- 

fendant. As the case did not go to the jury by reason of the Court's 
opinion that plaintiff could not recorer according to his own evidence, 
the evidence must be taken as true. The original contract was that if 
plaintiff, a real estate agent, could sell at  a specified price he was to 
receive usual commissions. Defendant stated : "I am to withdraw from 
your hands if I desire. I f  I sell the property myself when you have not 
worked up a sale, you are not entitled to any comnnlissions. I f  I work up 
a purchaser and put in your hands, then I pay you one-half commis- 
sions." The plaintiff undertook to negotiate the sale, and kept the prop- 
erty advertised to sell at  different prices, but made no sale. On 29 May, 
1895, the defendant withdrew the property from plaintiff's hands and 
paid expenses of advertising. There was then no contract. On June 
1st the plaintiff wrote to defendant proposing to negotiate a sale at a 
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less price. On 18 July the defendant asked plaintiff to see the very 
best net offer he could get. Plaintiff continued negotiating and adrer- 
tising, but no sale was made. On 21 August C. W. Johnson, the final 
purchaser, wrote to defendant: "I understand you are offering your 
property on Korth Trade Street. If I am correct, please advise your 
lowest cash price." The defendant enclosed Johnson's letter to the plain- 
tiff and wrote, "I want fifty-five hundred dollars net." Plaintiff saw 
Johnson several times, who offered $5,100. But defendant declined. On 
12 September the defendant wrote to plaintiff, "I decide to withdraw my 
property from the market at  once for a period, I don't know yet how 
long." On 16 September the plaintiff replied: "I will stop the adver- 
tising. I f  there should be inquiries as to price, what shall I say 2" The 
defendant replied, '(If you find a man or woman who is willing to 
give me net $5,500, then I say let i t  go." The plaintiff testified (551) 
further that he heard no more about the property until he heard 
that defendant had sold i t  to C. W. Johnson at $5,250, sale made 27 
September; that he was never authorized to sell for less than $5,400 net, 
usual commission 5 per cent, and that he had no contract, except those 
in  the letters. 

The plaintiff then introduced C. W. Johnson, the purchaser, who 
testified: ''1 wrote the letter of 22 August to defendant. I had seen 
the property advertised for sale by Mallonee. I saw Xallonee going in 
to look at the property with another party as I was passing, and I wrote 
to Young the same day. Mallonee came to see me a few days after I 
had written to Young. H e  saw me several times in regard to buying the 
property." 

Johnson received a letter from Young about buying, some two weeks 
before he bought, on 27 September at $5,250. Tlie correspondence was 
reopened by Young. "I had a conversation with WaIter Brem in re- 
gard to the property, and he offered i t  to me for sale. This was some 
time before I saw Mallonee in regard to the property and before I saw 
his advertisement. The negotiations with Brem had been abandoned. 
I mas not acquainted with Mallonee when I wrote the letter to Young." 

The plaintiff does not contend that he made any sale according to his 
contract, but insists that he worked up a purchaser and brought him in 
contact with the vendor, and that a sale was made in consequence of his 
communications and agency with the purchaser, and that he was en- 
titIed to pay for his services. H e  says that he was never authorized to 
sell for less than $5,450; and it appears from the evidence that he never 
found a purchaser who was able, ready,.and willing to pay that 
price. To recover commissions, he must be the efficient aqent or (552) 
the procuring cause of the contract of sale, from which cause or 
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agency the sale resulted. 2 A. & E. Enc., 584. "A broker who negotiates 
the sale of an estate is not entitled to his commissions until he finds a 
purchaser in a situation and ready and willing to complete the purchase 
on the terms agreed upon between the broker and the vendor." U c -  
Cavock v .  Woodlief, 20 How U. S., 221; Lipe  v. h d w i c k ,  14 Ill. App., 
372. 

I n  Martin v. Holly, 104 N. C., 36, the evidence was conflicting, but 
upon proper issues submitted the jury found as a fact that the broker 
found a purchaser ready and willing to pay the price, at  which the de- 
fendant sold to such purchaser, and i t  was held that the plaintiff had per- 
formed his part of the contract and was entitled to recover. I n  the case 
now before us, looking carefully at  the evidence, we are unable to see 
that the plaintiff '(procured" the purchaser, Johnson. H e  was first in- 
formed that the defendant desired to sell his lot, and promptly wrote to 
the defendant on the subject. This was, however, before he had met the 
plaintiff or had seen his advertisement. The purchaser and the plaintiff 
examined the property afterwards, and had several conversations about 
it, but they agreed on nothing. The purchaser afterwards conferred 
with the vendor and paid him $5,250 for the property. We can seee that 
the plaintiff rendered some service, but he did not perform his part of the 
agreement, and we can not see that he was the efficient agent in the sale. 
The sale was by the defendant to the purchaser, after the plaintiff had 
failed on his part and the property was out of his hands. As the plain- 

tiff's evidence is taken as true, we see nothing in it so dubious as 
(553) to require the intervention of a jury, and in such case the Court 

as a matter of law may so hold, and withhold the case from the 
jury and apply the law as the Court understands it. 8, v. Kiger, j15 
N. C., 746. 

AFFIRMED. 

Cited: Arrington v .  Lumber Co., 120 N .  C., 488; Abbott v. Hunt,  
129 N.  C., 405; Tr.ust Co. v. Adams, 145 N. C., 164; Clark v. Lumber 
Co., 158 N. C., 144; Trust Co. v. Goode, 164 N.  C., 23. 
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FIRST NATIONAL BANK O F  WINSTON v. WACHOVIA LOAN AND TRUST 
COMPANY, TRUSTEE OF H. H. REYNOLDS. 

Purchaser of Accommodatiofi Accepted Drafts-Right of Action Against 
Assignee of Drawer's Debt Against Acceptor. 

%.for the accommodation of R., accepted the latter's time drafts, which plain- 
tiff purchased before maturity. R. then made an assignment to defendant 
for benefit of creditors, making preferences which did not include plain- 
tiff's debt. Among the assets assigned was an open account of R. against 
S., who executed a note for the same to the defendant as assignee of R., 
paid a part thereof and then became insolvent: Held, that plaintiff has 
no right of action against defendant to recover the amount collected by 
it on the debt assigned to it by R. against S. 

CONTROVERSY without action, heard before IiToke, J., at August Term, 
1896, of FORSYTH. The facts appear in the opinion of Associate Justice 
Furches. Judgment was rendered in favor of the plaintiff for $794.20 
and defendant appealed. 

Watson & Bus ton  for pl&n)tiff. 
J .  L. Patterson for defendant. 

FURCHES, J. This* is a submission without action upon the '(554) 
facts agreed under section 567 of The Code. When the case was 
docketed i n  this Court it did not contain the affidavit required by the 
statute. But upon motion of plaintiff (the defendant being present and 
not objecting) the plaintiff was allowed to file the required affidavit and 
the Court proceeded to hear the case. 

Upon the hearing below, the Court rendered judgment for the plain- 
tiff. I n  this there is error. 

Reynolds drew on Sterns & Ray, and they accepted these drafts, which 
the plaintiff discounted for Reynolds before they were due. After this 
Reynolds failed in business, made an assignment of all his assets to the 
defendant as trustees for the benefit of his creditors, in  which some credi- 
tors were preferred to others. 

At the date of the assignment Stevens & Ray were owing Reynolds, on 
account of tobacco shipped to then?, the sum of $1,662.96, for which sum 
Stevens & Ray have, since the assignment, executed their notes to the 
defendant as trustee aforesaid, and have, since the execution of said 
notes, paid thereon the sum of $794.20. Plaintiff, being the assignee 
and owner of these accepted drafts, which were then and are now unpaid 
and unsecured in the deed of assignment, has brought suits against 
Stevens & Ray, upon a part of which it has recovered judgment. Rut 
Stevens & Ray being now insolvent, the plaintiff in this controversy 
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claims judgment against the defendant for the $794.20 which Stevens & 
Ray have paid to it. I t  is stated and admitted that these drafts were 
what is called accommodation drafts, drawn and accepted for the benefit 
of Reynolds and discounted by him at the plaintiff bank. 

When Stevens & Ray accepted these drafts they became the principal 
debtors. And when they were discounted and assigned to plaintiff bank, 

Stevens & Ray became the debtors of the plaintiff. Daniel's Keg. 
(555) Inst., sec. 532. I t  is true that, as to Stevens & Ray and Reynolds, 

a different relation existed. But they had no right to charge 
Reynolds with these drafts until they paid then?; nor had Stevens & 
Ray any right of action against Reynolds until they paid the drafts. 
Daniel, supra, see. 532. The plaintiff took these drafts before they Tirere 
due and free from all equities. And we are not to be understood by this 
as saying that, if they had been past due, the law would have been differ- 
ent. Daniel, supra, secs. 786, 790. These statements disclose the facts 
that Stevens & Ray were indebted to plaintiff on these accepted drafts 
and were also indebted to Reynolds, the defendant's assignor for tobacco 
shipped to them by Reynolds. This last debt for tobacco Reynolds has 
assigned to the defendant, and Stevens & Ray h a ~ ~ e  paid a part of it to 
the defendant. 

How the plaintiff can collect money out of the defendant that has been 
paid to it in part satisfaction of a debt due by Stevens & Ray, we are not 
able to see. The only way i t  could do this would be to show that there 
had been some legal appropriation by Reynolds of the debt against 
Stevens & Ray to the payment of the plaintiff's debt, so as to give the 
plaintiff a lien prior to the assignment to defendant. Vnughan v 
Jeffreys, ante, 135. This plaintiff has not done or attempted to do. 

The doctrine of counterclaim is not involved. There is error and the 
judgment is 

REVERSED. 

Cited: Grandy v. Gulley, 120 N. C., 177. 
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R. H. SIMMONS ET AL. v. ALEXANDER ALLISON ET AL. 
( 5 5 6 )  

Practice-Appeal-Notice and Entry of Appeal-Priniing 
Record o n  Appeal. 

1. Where notice of appeal and entry thereof on the docket were both made 
within ten days after adjournment of the court a t  which judgment was 
rendered, i t  is immaterial that  the entry was made after notice given, 
the entry being required only as  record proof of the notice. 

2. Where the sole question involved in an appeal is whether the judgment 
appealed from is in conformity with the opinion of this Court in a former 
appeal in  the same case, i t  is not necessary that  the transcript should 
contain any part of the record other than the formal recitals showing 
that the Court was properly constituted and held, the proceedings had 
subsequent to the filing of the opinion of this Court, and the exceptions 
made to such subsequent proceedings. 

3. S., for the accommodation of R., accepted the latter's time drafts, which has 
been adjudged by this Court to be paid over to the plaintiffs, i t  cannot 
concern the defendants in what manner the court below shall divide i t  
among the plaintiffs. 

4. An allowance to a receiver is a part of the costs of the action axd usually 
taxable against the losing party, but the court below may, in its discre- 
tion, divide it  between the parties, a s  in case of referee's fees. 

5. Where, during the pendency of an equitable proceeding (not a n  action of 
ejectment) to determine which of two sets of trustees, representing 
different church organizations, is entitled to control church property, 
the possession has been placed by agreement in  a receiver, i t  is error to 
direct the assessment of damages in the nature of mesne profits in eject- 
ment in favor of the prevailing parties. 

ACTION, heard  before Bryan, J., a t  J u n e  Term, 1896, of MECKLEN- 
BURG. 

U p o n  t h e  certification below of t h e  opinion of t h e  Supreme Cour t  i n  
t h e  cases reported in 118 N. C., 763, his Honor,  Bryan, J., upon 
motion of plaintiffs' attorneys, rendered the  following judgments ( 5 5 7 )  
i n  t h e  two cases between t h e  part ies:  

" I n  th i s  case it i s  ordered t h a t  Z. T. Smith,  receiver, re tain out  of t h e  
rents  collected b y  h im f r o m  R. H. Simmons f o r  the  parsonage t h e  s u m  
of one hundred and  twenty-five dollars, being t h e  allowance m a d e  t o  h i m  
f o r  h i s  own conpensation a n d  attorneys'  fees, a n d  p a y  the  balance of 
said f u n d  to R. H. Simmons, it appearing to t h e  Cour t  t h a t  the  said 
Simmons, a s  pastor of t h e  church known a s  Clinton Chapel, was  t o  
occupy said parsonage f ree  of rent, 'as a p a r t  of h i s  compensation a s  pas- 
tor, a n d  i s  therefore entitled to  sa id  balance. T h e  judgment  of th i s  
Cour t  a t  this  term i n  t h e  above-entitled case wil l  be  amended so a s  t o  
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embrace this order, and the sum so retained by the receiver, to wit, one 
hundred and twenty-five dollars, will be taxed in the costs by the clerk 
and paid to plaintiff, R. H. Simmons, when collected." 

"This case coming on to be heard upon the certificate of the Supreme 
Court transmitted to this Court, and it appearing therefrom that the 
petition to rehear the former judgment of the Supreme Court in the 

appeal in this case has been dismissed, and the former judgment 
(558) of this Court rendered by this Court at  March Term, 1895, Judge 

Graham presiding and affirmed by this Court upon certificate of 
the Supreme Court at  June Term, 1895, Judge Robinson presiding, has 
been in all respects affirmed, and the injunction or restraining order of 
Chief Justice Faircloth having been dissolved by said decision : 

"Now, on motion of Messrs. Geo. N. Wilson, Burwell, Walker & Cans- 
ler and J. S. Leary, attorneys for the plaintiffs, i t  is adjudgd that the 
said judgment of this Court be, and the same is in  all respects affirmed, 
and the said judgment will stand as the judopent of this Court in this 
case. 

"It is further adjudged that the plaintiffs recover of the defendants 
the land and premises described in the complaint, and that a writ of 
possession issue therefor, that the plaintiffs further recover of the de- 
fendants and their sureties to the bonds filed for costs and damages, to 
wit, J. H. Emery, Gray Toole, J. W. Gordon, George S. Hall and H. C. 

- 
Irwin, the sum of fifty dollars, assessed as damages at  March Term, 
3895, and the costs of this action to be taxed by the clerk of this Court, 
but the sheriff will not collect from the said George S. Hall and H. C. 
Irwin more than the sum of two hundred dollars, and from the said 
Jos. H. Emery, J. W. Gordon and Gray Toole more than the sum of 
three hundred dollars, the said sunis being the amount of the penalties 
of the bonds signed respectively by said sureties, and the clerk mill state 
in  the execution the limit of the liability of each set of sureties as is 
herein set forth. 

"It is further adjudged that the plaintiff, R. H. Simmons, is the law- 
ful pastor of the church described in the complaint and known as Clin- 

ton Chapel, and is entitled to be let into the possession and enjoy- 
(559) ment of the said office and pastorate, and to freely exercise the 

rights, privileges and functions thereof without let or hindrance 
from the defendants or any of them; and the defendants are enjoined 
and perpetually restrained from interfering with the plaintiffs in the 
possession and enjoyment of the said premises, and from interfering with 
the said R. H. Simmons in the incumbency of the said pastorate and 
in the exercise of the rights, privileges and functions of the same. 
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"It is further ordered and adjudged that Z. T. Smith, receiver, who 
now has possession of the property by appointment of this Court, turn 
over and deliver the same, that is, the said land and premises, including 
the church and parsonage, to the plaintiffs, and he will also pay to the 
plaintiff, R. H. Simmons the rent he has collected from the plaintiff 
R. H. Simmons, for the parsonage, less one hundred and twenty-five dol- 
lars, his allowance, which he will retain, and he will report to this Court 
the amount so collected by him, said report to be made at  this term. 

"It is further ordered that an inquiry be made before a jury a t  the 
next term as to the amount of damages plaintiffs have sustained since 
March Term, 1895, on account of the withholding of said land and 
premises from the'm, but the receiver will at  once turn over the said land 
and premises to plaintiffs as above ordered." 

The judgment referred to as above having been rendered at  the March 
Term, 1895, in this cause, was as follows : 

"R. H. SIMMONS, and others, Plaintiffs 
21. 

ALEXAN~ER ALLISON, and others, Defendants. 

"This cause coming on to be heard upon tha verdict of the jury, it is 
now, on motion of Burwell, Walker & Cansler, Geo. E. Wilson and J. S. 
Leary, attorneys for the plaintiffs, adjudged that the plaintiffs 
are the legal owners, and lawfully entitled to the possession of (560) 
the premises in  dispute, and that R. H. Simmons is pastor of 
Clinton Chapel, A. M. E .  Z. Church, and entitled to exercise the rights, 
privileges and functions of said office, and a writ of possession will issue 
to put plaintiffs in possession of said premises described in the pleadings, 
and defendants are enjoined and restrained from in any way interfering 
with plaintiffs' possession of said premises, and from interfering with 
said R. H. Simnlons in the exercise of his said rights and privileges as 
pastor of said church. It is further adjudged that plaintiffs recover of 
the defendants the sum of fifty dollars as damages and the costs of this 
action; and i t  is further ordered that the motion of sheriff for an allow- 
ance of one hundred dollars for services as receiver be continued until 
June Term by consent. A. W. GRAHAM, 

Judge  Presiding." 

The defendants excepted to the jud,pents rendered by Judge Bryan 
as follows : 

"First Exception: I n  that the Court ordered 'that Z. T Smith, re- 
ceiver, retain out of the rents collected by him from R. H. Simmons for 
the parsonage the sum of $125, being the allowance made to him for his 
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own compensation and attorneys' fees, and pay the balance of the said 
fund to R. H. Simmons, i t  appearing to the Court that the said Sim- 
mons, as pastor of the church known as Clinton Chapel, was to occupy 
said parsonage free of rent as part of his compensation as pastor, and 
is therefore entitled to said balance.' 

"Second Exception: I n  that the Court ordered as follows: 'The 
judgment of this Court at  this term in the above-entitled case will be 
amended so as to embrace this order and the sum so retained by the re- 

ceiver, to wit, one hundred and twenty-five dollars will be taxed 
(561) in the costs by the clerk and paid to the plaintiff, R. H. Sim- 

mons, when collected.' 
"Third Exception: That the Court ordered and adjudged as follows: 

'This case coming on to be heard upon the certificate of the Supreme 
Court transmitted to this Court, and it appearing therefrom that the 
petition to rehear the former judgment of the Supreme Court in the 
appeal in this case has been dismissed, and the former judgment of this 
Court rendered by this Court a t  March Term, 1895, Judge Graham pre- 
siding, and affi~med by this Court upon certificate of the Supreme Court 
a t  June Term, 1895, Judge Robinson presiding, has been in all respects 
affirmed and the injunction or restraining order of Chief Justice Fair- 
cloth having been dissolved by said decision:' 

"Now on motion of Messrs. Geo. E. Wilson, Burwell, Walker & Cans- 
ler and J .  S. Leary, attorneys for the plaintiffs, it is adjudged that the 
said judgment of this Court be, and the same is in  all respects af imed,  
and the said judgment will stand as the judgment of this Court in this 
case. 

"Fourth Exception: That the Court ordered and adjudged: 'That 
the plaintiffs recover of the defendants the land and premises described 
in  the complaint, and that a writ of possession issue therefor.' 

''Fifth Exception: That the Court ordered and adjudged: 'That the 
plaintiffs recover of the defendants and their sureties to the bonds filed 
for costs and damages, to wit, J. H.  Emery, Gray J. Toole, J. W. Gor- 
don, George S. Hall  and H. C. Irwin, the sum of fifty dollars, assessed 
as damages at  March Term, 1895, and the cost of this action to be taxed 
by the clerk of this Court.' 

"Sixth Exception : That the Court ordered and adjudged as follows : 
'It is further adjudged that the plaintiff, R. H.  Simmons, is the lawful 

pastor of the church described in the complaint and known as  
(562) Clinton Chapel, and is entitled to be let into the possession and 

enjoyment of the said office and pastorate, and to freely exercise 
the rights, privileges and functions thereof, without let or hindrance 
from the defendants or any of them, and the defendants are enjoined and 
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perpetually restrained from interfering with the plaintiffs in the pos- 
session and enjoyment of the said premises, and from interfering with 
the said R. H. Simmons in the incumbency of the said pastorate and 
in  the exercise of the rights, privileges and functions of the same.' 

"Seventh Exception: That the Court ordered and adjudged as fol- 
lows: 'That Z. T. Smith, receirer, who now has possession of the prop- 
erty by appointment of this Court, turn oTer and deliver the same, 
that is the said land and premises, including the church and parsonage, 
to the plaintiffs, and he will also pay to the plaintiff, R. H. Simmons, 
the rent he has collected from plaintiff, R. H. Simmons, for the par- 
sonage, less one hundred and twenty-five dollars, his allowance, which 
he will retain, and he will report to this Court the amount so collected 
by him, said report to be made at this term.' 

"Eighth Exception: That the Court ordered and adjudged as fol- 
lows: ' I t  is further ordered that an inquiry be made before a jury at 
the next term as to the amonnt of damages plaintiffs have sustained 
since March Term, 1895, on account of the withholding of said land and 
premises from them, but the receirer will at once turn over the said 
land and premises to plaintiffs as above ordered.' " 

I n  this Court the plaintiffs moved to dismiss the, appeal on the (563) 
ground that entry of appeal on the docket below was not made 
until after notice of appeal was giren, and on the further ground that 
the full transcript of the records in the1 two cases in which judgments 
were rendered were not sent up. 

Burwell ,  W a l k e r  & Cansler for plaintiffs. 
~&lazzoell & Keerans and Clarkson & D u b  for defendants  (appe l lan t s ) .  

CLARK, J. The motion of the apellee to dismiss must be denied as to 
both grounds. The notice of appeal and entry thereof on the docket 
having both been made within the ten days after adjournment, i t  is 
immaterial that the entry was made after notice given. Indeed, if the 
notice of the appeal is admitted, or shown to have been given in time, it 
would avail nothing if the en try  was not made at  all, for i t  is only made 
as record proof. Fore v. R. R., 101 N. C., 526; Atk inson  v. R. R., 113 
N. C., 581. The Code system exacts business-like diligence, that the 
rights of the opposite party may be respected, but it did not destroy the 
former system, based largely on mere technicalities, merely to substitute 
another set of technicalities and fine distinctions. iWcDanie1 v. Scur-  
lock, 115 N.  C., 295. The object of the new system is, as far  as possible, 
to conform to the common sense rules of business life, by requiring dili- 
gence in the trial of causes, trying them on their merits and disregard- 
ing mere technical objections. 
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As to the second ground of the motion, the sole question being whether 
the judgment entered below, since our decision in Sirnrnon v. Allison, 
118 N. C., 763, was in conformity with that opinion, it was eminently 
proper that the transcript on this appeal should not be encumbered with 
any part of the record other than the formal recitals usual and neces- 

sary to show that the Court was properly constituted and held, - 
(564) adding thereto the proceeding had subsequent to our opinion be- 

ing filed below, and the exceptions made to such subsequent pro- 
ceedings. Durham v. R. R., 108 N. C., 399; Minifig Co. v. Smelting Co., 
ante, 415. Indeed, the appellant, out of abundant caution, sent up and 
also printed the opinion of this Court (118 N. C., 763), which was an 
entirely unnecessary expense. 

The first exception is overruled, for, as the fund in the hands of the 
receiver is to be paid over to the plaintiffs, i t  can not concern the de- 
fendants in  what manner i t  should be divided among the plaintiffs. The 
Code provides (section 424 (1)  that the judgment "may determine 
the ultimate rights of the parties on each side among themselves." 

The second exce~tion i s  overruled: The allowance to the receiver is 
a part of the costs of the action, and usually taxable against the losing 
party. The defendant contends, however, that, being an equitable pro- 
ceeding, the receiver's fees should be divided. But, if so, that is a matter 
in the discretion of the presiding judge, as is now the case also with 
referee's fees. Laws 1889. ch. 37. This was not a matter affecting the - 
merits, and was not passed on in the former appeal. 

The Court in the former appeal, passing upon the merits of the case, 
pointed out that this was not an action of ejectment, but an equitable 
proceeding to determine whether the defendants or the plaintiffs should 
be enioined from interfering with the other in the control of the church - 
prope"rty, that the possession was in the stake holder (the receiver) by 
agreement, for the benefit of the true cestuis que trustent, when deter- 
mined by this litigation. We affirmed the judgment and verdict that the 
property belonged to the African Methodist Episcopal Zion Church, 
represented by the plaintiff board of trustees, and that the defendants, 

claiming as a board of trustees to represent an independent sep- 
(565) arate body, should be enjoined. Therefore, so much of the present 

judgment as is set out in the appellants7 sixth and seventh excep- 
tions is now affirmed, but the third, fourth, fifth and eighth exceptions 
are sustained, so fa r  as the Court below a t tem~ted  to affirm the damages - 
heretofore assessed, and directed an inquiry to assess further damages 
against the defendants, in the nature of rnesne profits in ejectment. The 
defendants were not in  possession, and, as declared in the former opinion, 
the title in issue and determined bv the verdict and, judgment was not 
between the plaintiffs and defendants as such, but whether the prop- 
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erty belonged to the connectional system known as the ('African Meth- 
odist Episcopal Zion Church," or belonged to an independent congrega- 
tion. That was the gist of the action and was fully investigated, ably 
and elaborately contested, and finally decided in favor of the former. 
But, though the plaintiffs were adjudged the proper board to represent 
the title, the possession was during the litigation in  the receiver to be 
awarded on the result of the trial, and i t  is a mjsconception of the former 
opinion to understand i t  as affirming any right to collect or assess dam- 
ages for mesne  profits. The former opinion should have been construed 
on its tenor, as above stated. Though i t  said ('affirmed," i t  did not de- 
clare ('no error." I t  was meant to affirm on the main point as to the 
property belonging to the African Xethodist Episcopal Zion Church, 
and directing it to be turned over to the plaintiffs as its board of trustees, 
and enjoining the representatives of those claiming to hold i t  for an in- 
dependent body or congregation. The purport of the opinion negatived 
any affirmation of the incidental feature of a recovery of mesne profits. 
Each party will pay his own costs on appeal. Code, section 527 (2 ) .  

ERROR. MODIFIED. 

Ci ted:  Davison v .  Land  Co.,  120 N .  C., 260;  B a r d e n  v. Sticlcney, 
130 N. C., 63. 

W. H. GARDNER v. H. B. EDWARDS. 
(566) 

Contract-Trial-Instruction. 

Where, in  the trial of a n  action for the contract price of sawing lumber, the 
testimony was conflicting as  to whether the price was agreed to be paid 
upon the completion of the sawing or upon the receipt by the defendant 
of the money on a sale of the lumber, i t  was error to  charge the jury that 
if they should find the contract to be that the lumber was to be shipped 
and sold before the saw bill was to be due and payable, and defendant 
had instructed a broker to sell i t ,  i t  would be placing the lumber beyond 
the control or reach of the plaintiff, thereby making the saw bill all due 
and payable, and that  they should so find that it  was due. 

ACTION, tried before Robinson,  J., and a jury, a t  July  Term, 1896, of 
MADISON. The material facts and the principal assignment of error on 
appeal are stated in the opinion of Associate Just ice  Montgomery .  There 
was verdict for the plaintiff, and defendant appealed from the judgment 
thereon. 

Moore & Moore for plaintif f .  
J .  M. Gudger,  Jr. ,  for defendant  (appe l lan t ) .  
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MONTGOMERY, J. The plaintiff was employed a t  a fixed price per 
1,000 feet to saw logs into lumber for the defendants. A nonsuit was 
submitted to as to the defendant Fox, and the other defendant answered. 
H e  averred that, by the contract between him and the plaintiff, the lum- 
ber was not to be paid for by the defendant until i t  was shipped and 
sold by the defendant and the money derived from the sale. The  testi- 

mony on this point was conflicting and contradictory. H i s  Honor 
( 5 6 7 )  charged the jury "that, if they should find the contract to be 

that  the lumber was to be shipped and sold before the saw bill 
was to be due and payable, then, if Edwards had instructed Fox to sell 
the lumber, i t  would be placing the lumber beyond the control or  reach 
of the plaintiff, thereby making the saw bill all due and payable, and 
that  they should so find that  i t  was due." 

I n  this instruction there was error. The  effect of the contract, if the 
jury should have found i t  to be that  the lumber was not to be paid for 
unti l  the defendant had shipped and sold it,  might be as his Honor said 
i t  would be, but still the parties had the right to make such a contract 
if they chose, and if they had made such a one the plaintiff was bound 
by his own failure to protect his interests. 

NEW TRIAL. 

H. T. RUMBOUGH v. J. YOUNG. 

Practice-Counterclaim-Demand for Relief-Right of 
Plaintiff to Enter Nonsuit. 

1. Where a counterclaim is properly pleaded in an action, the opposing party 
cannot deprive the pleader of his right to a trial thereon by entering 
a nonsuit. 

2. While one who, on a verbal contract of purchase and sale of land, has paid 
the whole or part of the purchase money, gone into possession and made 
improvements, has good grounds for relief, he nevertheless has no inde- 
pendent cause of action, and his demand in his answer to an action for 
possession, for an account for the purchase money paid and for better- 
ments does not amount to a counterclaim so as to prevent the plaintiff 
from entering a nonsuit. 

(568) ACTION, tried a t  Fa l l  Term, 1895, of MADISON, before Robin- 
son, J. The facts appear i n  the opinion of Chief Justice Pair- 

cloth. From a refusal of plaintiff's motion to be allowed to enter a non- 
suit plaintiff appealed. 

350 



N. C.] SEPTEMBER TERM, 1896. 

RUMBOUGH 'V. YOUNG. 

J.  Jl. Gudger, Jr., for plaintiff. 
Moore & Moore for defendant. 

FAIRCLOTH, C. J. We were not favored with an argument, and upon 
examination of the record 17-e find the only question was whether the 
plaintiff had a right to a judgment of nonsuit on his own motion, after 
his Honor had intimated that he could not recover, at  the close of his 
evidence. The defendant objected to a nonsuit on the ground that the 
parties had prayed for affirmative relief. The court refused the motion 
of nonsuit and proceeded to try the case. His  Honor fell into the error 
of treating the affirmative relief demanded by the defendant as a counter- 
claim. I t  appears that the plaintiff agreed verbally to sell and convey 
to defendant a small lot of land. The defendant paid the purchase-price, 
or a part of it, and entered into possession and made some improvements 
on the lot. The plaintiff sued for possession, and defendant demanded 
the repayment of the purchase-money .and compensation for the im- 
provements made. Plaintiff excepted and appealed from the Court's 
refusal to allow his motion of nonsuit. 

A counterclaim is a cross action, and is intended, when the relation of 
the two causes of action is such as The Code prescribes, to enable the 
parties to dispose of both actions at  one trial. The counterclaim is an 
independent and distinct cause of action, and must be alleged as fully 
in form and substance, and capable of proof in the same manner, as if it 
was a complaint. When so pleaded the opposing party can not de- 
prive the pleader of his right to try by entering a nonsuit. I f  he (569) 
withdraws his complaint, the counterclaim may proceed to trial 
and final judgment; and hence in such a case the Court will not allow a 
nonsuit to be entered. S e ~ ~ e r a l  decisions on this matter will be found in 
Clark's Code, sections 243 and 244. 

While the defendant has good grounds for relief when the occasion 
arises, ha has no cause of action, either legal or equitable. He is in 
possession of all that he purchased and paid for. His  answer is not 
that of an actor but a defender. H e  could not maintain an action for 
specific performance, the contract being void by force of the Statute of 
Frauds relied upon by the plaintiff. 

This principle was uniformly observed by the courts of equity, under 
our former system, and was clearly stated in Albea v. Grifin, 22 N.  C., 
9. I n  Baker v. Carson, 21 N .  C., 381, the Court exercised its restraining 
power to prevent an ouster until the betterments were paid for, although 
the contract was void under the statute. This was done, not upon any 
principle of contract or damages for the breach of the same, but to pre- 
vent fraud and to enforce equity and good conscience. 

351 



13 T H E  SUPREME COURT. [I19 

These cases have been approaed in a series of decisions, both before 
and since our present Code system. The motion for a nonsuit should 
have been allowed. 

ERROR. 

Cited: Well Co. v. Ice Go., 125 N .  C., 82; Wood v. Tinsley, 138 
N. C., 514. 

(570) 
RACHEL FRISBY v. TOWN OF MARSHALL. 

Practice-Demurrer-Action, for Damages Against Municipality-Pre- 
sentation of Claim to  T0u.n Authorities for Audit and Payrnent- 

, Code, Section 757. 

1. When a demnrrer to a complaint is interposed the approved practice is 
that it be followed by a judgment sustaining or overruling it, with an 
appeal from the judgment i f  it sustains the demurrer. 

2. A claim for damages against a n~unicipality is not such a claim as must, 
under the provisions of sec. 757 of The Code, be presented to the municipaI 
authorities to be audited and allowed or refused before action can be 
brought thereon. 

ACTION, for damages, tried before Timberlake, J., at February Term, 
1896, of M~DISON. The plaintiff filed, by her counsel, a complaint and 
defendant answered. When the case was called for trial the defendant 
demurred ore tenus to the complaint, and moved to dismiss the action on 
the ground that the complaint is not verified, and that i t  does not allege 
that the plaintiff presented her claim to the lawful municipal authorities 
to be audited and allowed, and that they had neglected to act upon it or 
had disallowed it, which motion was sustained by the Court, and plain- 
tiff submitted to a judgment of nonsuit and appealed. 

No counsel for appellant. 
J .  M .  Gudger, Jr., for defendant. 

FURCHES, J. This case comes to us on plaintiff's appeal and was sub- 
mitted upon the record without brief or argument, We find upon exam- 
ining the record that when the case was called for trial the defendant de- 

murred ore tenus to the plaintiff's complaint, and upon an intima- 
(571) tion from the Court sustaining the demurrer the plaintiff sub- 

mitted to a judgment of nonsuit and appealed. 
This seems to us to be a new practice and a new way of getting the 

opinion of the Court reviewed. The usual practice is, a judgment SUS- 
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taining or orerruling the demurrer, and an appeal f r o a  that judgment 
if it sustained the demurrer. But taking into consideration the whole 
record and the case on appeal, we suppose we should treat the case as 
if this course had been pursued. And we find from the case that but one 
question is presented for our consideration, and that is "that the plain- 
tiff's complaint is not verified, and that i t  does not allege that plaintiff 
presented her claim to the lawful municipal authorities to be audited and 
allowed, and that they had neglected to act upon i t  or had disallowed it," 
and that the demurrer was sustained upon this ground. This ruling of 
the Court was erroneous. Xhields v. Durham, 118 W. C., 450; ~qheldon v 
Asheville, post, 606. But we think it proper to say that both these cases 
(of Shields and Sheldon, supra) have been decided since this case mas 
decided by the Court beaow. 

NEW TRIAL. 

Cited: ATicholson v. Comrs., 121 N.  C., 28; Neal v. Narion, 126 
N. C., 415; Shelby v. R. R., 141 N. C., 538; Sugg v. Greenville, 169 
N.  C., 617; Chambers v. R. R., 172 N. C., 557, 561. 

W. R. SA31S v. PRICE, WELCH & GO. 

Practice-Trial-Change of Front-Promise f o  Pay the 
Debt of Another. 

1. A plaintiff cannot abandon his cause of action and recover upon an entirely 
different cause of action without amendment unless the defendant enters 
no objection and permits the case to be tried in the changed aspect. 

2. Where the complaint in  a n  action alleged a contract between plaintiff and 
defendant, i t  was error in  the trial of the action to admit testimony of 
an alleged contract between the defe~idant and another person for the 
plaintiff's benefit. 

3. Where in the trial of an action the plaintiff abandons the cause of action 
set up in the complaint and endeavors to recover upon another, upon 
objection by the defendant the court should either exclude the evidence 
or permit an amendment of complaint and answer, and, if necessary, 
grant defendant a continuance. 

ACTION, tried before Timberlake, J., and a jury, at February Term, 
1896, of MADI~ON. The nature of the action and the facts connected with 
the trial appear in the opinion of Associate Justice Clark.. There was a 
verdict for the plaintiff and defendant appealed from the judgment 
thereon. 
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J. M. Gudger, Jr., for plaintif. 
George A. Shuford and W. W. Zachary for defendants (uppellants). 

CLARK, J. The complaint alleges that the defendants are indebted 
to the plaintiff for lumber sold in the sum of $401.54, which is denied 
in the answer. On the trial i t  was in evidence for plaintiff that other 
persons, not parties to this action, were indebted to the plaintiff for 

$401.54 for advances furnished in  the lumber business, and that 
(573) they sold the lumber to the defendants, the plaintiff not being 

the owner and having no lien thereon. There was evidence, 
admitted over defendants' objection, that after such purchase, the de- 
fendants promised to pay out of the purchase-money this debt of the ven- 
dor to the plaintiff, but the judge having charged the jury that this, being 
a promise to pay a debt of another and not being in writing, it would be 
within the Statute of Frauds and not binding on the defendants, we need 
not consider it. I f  there was error i t  was harmless to the defendants. 
I t  was, however, further in  evidence over defendants' objections that at 
the time of the contract of sale of the lumber to the defendants, which 
was in  writing, they further agreed verbally (Xssen v. Mining Company, 
104 N. C., 309) with the vendors to pay the latter's debt ($401.54) to 
the plaintiff. And the Court charged that, if the jury found this to 
be true, they should find the issue that the defendants were indebted to 
the plaintiffs $401.54. The defendants excepted to this evidence and 
charge on the ground that they were not applicable to the issue raised 
on the pleadings, and that the plaintiff could not recover on a promise 
made by the defendants to another party, the plaintiff not being a party 
to the contract. 

The interesting question whether a stranger to a contract for his 
benefit can maintain an action on it has been diversely decided in other 
jurisdictions ( 3  A. & E. Enc., 863 and notes), but as stated in Haun v. 
Rurrell, ante 544, it has not been-directly, at  least-passed upon in this 
State. The exception, however, that the evidence and charge did not 
apply to the issues raised by the pleadings is well taken. The plaintiff 
sued upon a sale of lumber by him to the defendants. I f  the complaint 

is so worded that under the liberal procedure of The Code i t  could 
(574) have been construed to be either an action or an express or im- 

plied contract (Stokes I>. Taylor, 104 N. C., 394; Pulps v. Mock, 
108 N. C., 601; Holden v. Warren, 118 N. C., 326) ,  or either i n  tort or 
contract (Brittain v. Payne, 118 N. C., 989; Schulhofer v. R. R., 118 
N. C., 1096; Timber Comp~any v. Brooks, 109 N.  C., 698; Bowers v. 
R. R., 107 N. C., 394)) or as common-law action or one under the statute 
(Roberson v. &organ, 118 N. C., 991), the Court will sustain the juris- 
diction. The Court will, regardless of the prayer for relief, grant such 
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relief as the complaint and proof entitle the plaintiff to receive. Sim-  
mons v. Allison, 118 N.  C., 763; Harris v.  Sneeden, 104 N .  C., 369; 
Jones v. iVia1, 82 N .  C., 252. But the plaintiff can not abandon his 
cause of action and recover upon an entirely different cause of action 
without amendment. I t  is true, if the defendant makes no objection 
and tries the case in the changed aspect, he will be taken as assenting 
thereto, and the amendment of the pleadings can be made after ~ e r d i c t  
to conform them to the case as tried. The Code, 273, and cases cited 
thereunder in Clark's Code. But here, the objection being made in apt 
time, the judge either should have ruled out the evidence or (as is the 
spirit of The Code) permitted an amendment of the complaint and 
answer on such terms as he deemed proper, and if the defendant was 
put to a disadvantage should have granted also a continuance. But 
the coniplaint being upon a contract alleged between the defendant and 
plaintiff, i t  was clearly error, after objection, to perniit the plaintiff to 
prove and recover upon an alleged contract between the defendant and 
another person for the plaintiff's benefit. Whether he can recover at  
all upon such contract does not arise upon the present state of the 
pleadings, and we express no opinion. 

ERROR. 

Cited: Beach v .  R. R., 120 N. C., 507; Gilliam v.  Ins. CO., 121 
N. C., 372; Bizzell v. Mcliinnon, ib., 188; Gorrell v .  Water Co., 124 
N.  C., 334; N f g .  Co. v. Blythe, 127 N .  C., 327; Dobson v. R. R., 129 
N. C., 291; Martin. v. Bank,  131 N.  C., 123; Gastonia v .  Engineering 
Co., ib., 367; Parker v.  Express Co., 132 N.  C., 130; Williams v .  R. R., . 
144 N. C., 505; White  v. Eley, 145 N.  C., 36; McFarland u .  Cornwell, 
151 N.  C., 431; Palmer v .  Lowder, 167 N .  C., 333; Mitchem z,. Pasour, 
173 N. C., 488. 

J. J. REDMOND ET AL. v. B. T. C H A N D L E Y  AND N. M. C H A N D L E Y  

Action to Set  Aside Deed as Fraudulent-Fraudulent Conveyance-Is- 
sues-Husband and Wife-Conz3eyance by In.solvent Husband to W i f e  
-Presumption of Fraud-Consideration in Deed. 

1. It is in the sound discretion of the trial judge to determine what issues 
shall be submitted in a trial, and to frame them subject to  the restric- 
tions (1) that they must be raised by the pleadings; ( 2 )  that the verdict 
thereon shall be a sufficient basis for a judgment, and ( 3 )  that neither 
party shall be debarred for want of an additional issue or issues from 
presenting to the jury some view of the law arising out of the evidence. 
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2. I n  the trial of an action to set aside a deed as fraudulent, where the ques- 
tion involved was whether or not the deed was executed by a husband to 
his wife with the intent to hinder, delay, and defraud his creditors, it 
was sufficient to submit only two issues, one as  to the fraudulent intent 
of the husband, and the other as  to the wife's knowledge of such fruadulent 
intent when she accepted the deed. 

3. If fraud appears plainly on the face of an impeached instrument the pre- 
sumption of fraud is conclusive, and the court will pronounce i t  void in 
law without the intervention of a jury. 

4. If fraud does not appear on the face of an impeached instrument the facts 
a r e  to be developed on the trial before a jury, and if the plaintiff shows 
certain facts and circumstances strongly tending to show framl, a pre- 
sumption of fraud is raised which may be rebutted by evidence of bona 
fides, the intent of the parties being a matter for the jury to determine, 
but when the facts and circumstances are such as  to excite a suspicion 
merely as  to the bona fides of the transaction they are to be considered 
a s  "badges of fraud" and closely scrutinized as  such, but they do not 
raise a presumption of fraud, and the burden of proving fraud is upon the 
party alleging it. 

5. The mere fact that a deed is made by an inlsolvent and embarrassed hus- 
band to his wife raises a presumption of fraud in law which must be 
rebutted by evidence. 

6 .  The recital of a valuable consideration in a deed from a n  insolvent husband 
to his wife does not rebut the presumption of fraud which the law raises 
in  the case of such a conveyance. 

ACTION, to set aside a deed as fraudulent, tried before Robinson, J., 
and a jury, at  July Term, 1895, of MADISON. The impeached deed was 
executed by the defendant, B. T. Chandley, to his wife, the defendant, 
N. M. Chandley. I t  recited a consideration of $1,500 paid in money, 
and was made subject to mortgages aggregating $860. There was evi- 
dence that the land was worth $4,000, that the husband was insolvent 
and much embarrassed by debt at  the time of the conveyance, and that 
he owned no other property, real or personal. 

The defendants excepted to the refusal of the Court to submit the 
issues tendered by them, and also excepted to the issues submitted. 

Defendants demurred to the sufficiency of plaintiff's evidence, and 
asked the Court to charge the jury that there was no eridence to war- 

' 

rant a finding in  favor of the plaintiffs. His Honor stated that there 
was no evidence of fraud, but that he would charge the jury that the 
mere fact that the deed was made by the husband to his wife raised a 

presumption of fraud in law and must be rebutted by evidence. 
(577) Defendants insisted that the presumption of fraud was rebutted 

by the proved adequacy of the consideration for the deed to N. M. 
Chandley of $1,500 as stated in the deed and the assumption of the pay- 
ment of a one thousand dollar deed of trust on the land held by the 
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Western Carolina Bank of the city of Asheville, which was on the land 
a t  the date of the deed to N. M. Chandley, by her husband. Defend- 
ants also insisted that plaintiffs must show that B. T. Chandley was 
largely indebted at  the time of taking the deed from her husband, B. T. 
Chandley had any knowledge of plaintiffs' debt or of any indebtedness 
by her said husband. 

His  Honor held that the presumption of fraud had not been rebutted, 
and directed the jury to answer the issues in favor of plaintiffs. De- 
fendants excepted, and appealed from the judgment rendered for the 
plaintiffs. 

Moore & Moore afzd W .  17. Zachary for plaimtifs. 
J .  M. Gudger, Jr., for defendants (appellants). 

MOXTGOXERY, J. Both plaintiffs and defendants tendered issues but 
the Court refused them and substituted the following: (1)  Did the 
defendant, B. T. Chandley, execute and deliver the deed set out in the 
complaint to hinder, delay, defeat and defraud creditors? (2)  Did de- 
fendant, N. hI. Chandley, accept said deed with knowledge of the intent 
of B. T. Chandley to hinder, delay, defeat, and defraud creditors? 

These issues were sufficient to try the question raised by the plead- 
ings-the question whether or not the deed which was executed by the 
husband Chandley to his wife was done with intent to hinder, 
delay, defeat and defraud creditors. I t  is within the sound dis- (578) 
cretidn of the trial judge to determine what issues shall be sub- 
mitted, and to frame them subject to the restrictions, fimt, that only 
issues of fact raised by the pleadings are submitted; secondly, that the 
verdict constitutes a sufficient basis for a judgment; and, thirdly, that it 
does not appear that a party was debarred for want of an additional 
issue or issues of the opportunity to present to the jury some view of 
the law arisinn out of the evidence. u 

The application of the law concerning the burden of proof in cases 
involring issues of fraud has been greatly simplified by the discussions 
of the matter in our own reports. h reiteration of the lesarning, how- 
ever, may not be out of place here. 

I f  fraud appears plainly upon the face of the instrument impeached, 
there is no need for the intervention of the jury; the presumption that 
fraud was intended is conclusive, and the Court will pronounce the 
paper void in law. IIodges v. Lassiter, 96 N. C., 351; Brown v. Mitchell, 
102 K. C., 347. I f  the fraud does not appear upon the face of the deed, 
the facts are to be de~eloped on the trial before the jury. I f  the plain- 
tiff shows certain facts and circumstances, as for instance that the 
grantor, insolvent or much embarrassed, has conveyed property of much 
value to a near relative, and the transaction is secret, and no one is 
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present to witne'ss the trade but these near relatives, and the defendant 
offers no evidence of good faith in the transaction, or if that which he - 
does offer is not sufficient to be submitted to the jury, the law raises the 
presumption that the deed is fraudulent, and the jury should be in- 
structed that if they believe the plaintiff's testimony they should answer 
the issue of fraud in favor of the plaintiff. I f ,  however, these relatives, 

as witnesses, give evidence in rebuttal of the presumption of law, 
(579) the jury should be instructed that if the defendant's testimony 

satisfies them that there was no purpose of secrecy and that the 
transaction was fair  and the consideration honest and adequate, then 
the presumption raised by the plaintiff's testimony that the deed was 
fraudulent is rebutted, and the intent of the parties is a matter for the 
jury to determine, as the evidence may satisfy them. Banlc v. Gilmer,  
116 N.  C., 684; Stoneburger  v. Jef freys ,  ib., 86; B r o w n  v. Mitchel l ,  
supra;  Woodruf f  v. Bozoles, 104 N.  C., 197. Then, again, if in a case 
where the facts and circumstances are such as to excite suspicion about 
the bona  fides connected with the deed, such as, for instance, an un- 
usual delay in  its registration, inadequacy of price, long credit if the 
grantor is pressed for money, and the like, the matter should be snb- 
mitted to the jury and they should be instructed that such circum- 
stances are suspicious, are what the law calls badges of fraud, to be 
closely scrutinized, but that they do not constitute a presumption of 
fraud in  law, and that the burden of proof is on the party alleging 
fraud. Banlc v. Gilmer,  supra.  

I n  Reiger  v. Davis, 67 N. C., 185, i t  is said: "It is a rule of law to 
be laid down by the Court that where a debtor, much embarrassed, con- 
veys property of much value to a near relative, and the transaction is 
secret, and no one is present to witness the trade but these near relatives, 
it is to be regarded as fraudulent; but when these relatiyes are made 
witnesses in the cause and depose to the fairness and bonlcc fides of the 
transaction, and that there ;as in fact no purpose of secrecy, it then 
becomes a question for the jury to determine the intent which influenced 
the parties, and to find i t  fraudulent or otherwise, as the evidence might 
satisfy them." And that is the law now, notwithstanding there may be 

some unguarded expressions on the subject in our Reports since 
(580) that case was decided. H e l m s  v. Green,  105 N.  C., 251. 

I n  the case before us, the deed alleged to be fraudulent was 
made by a husband to his wife,'the defendant.- Does the same rule laid 
down in Reiger  v. Davis ,  supra,  apply to this case? I t  would seem not. 
I t  has been decidgd in numerous cases that where creditors attack as 
fraudulent a deed made apparently upon valuable consideration by an . insolvent or much embarrassed husband to his wife, without any other 
badge of fraud or suspicious circumstance, the onus  is upon the wife to 
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show that the transaction is honest, that the consideration named in  the 
deed has been paid in money or  something else of value. Brown v. 
iVitchell and Woodrufl v. Bowles, supra; Stephenson v. Felton, 106 
N. C., 114; Peeler v. Peeler, 109 N. C., 628; Bank v. Gilmer, supra. 

According to these decisions his Honor was correct in instructing the 
jury that the mere fact that the deed was made by the (insolvent) 
husband to his wife raised a presumption of fraud in law and must 
be rebutted by evidence. The defendants offered no evidence. The 
recital of a consideration in the deed was not evidence against the 
plaintiff, who was a creditor. I t  was merely a declaration or admis- 
sion, of no effect except between grantor and grantee; Waitt on Fraudu- 
lent Conveyances, see. 220; Bank v. Beakman, 36 N .  J .  Eq., 83. 

NO ERROR. 

Cited: Webb v. Atkinson, 124 N. C., 453; Mitchell v. Eure, 126 
N.  C., 79; Jordan v.. Newsorne, i b ,  556; Wittkowwky v. Baruch, ib., 
749; Austin v. Staten, ib., 789; Strauss v. Wilmington, 129 N .  C., 100; 
Sanford v. Eubanks, 152 N. C., 701; Eddlernan v. Lentz, 158 N. C., 73. 

R. N. ARCHER v. S. S. HOOPER. 
(581) 

Action to Recover Personal Property-Best Evidence- 
Parol Evidence. 

The rule that the best evidence as to the contents, meaning and effect of a 
written contract is the instrument itself applies only when the contest 
concerning the same is between the parties thereto; where the controversy 
over personal property is between persons not parties to written contract 
under which a party claims title, and i t  is collaterally attacked, par01 
evidence as  to its contents and meaning is admissible. 

ACTION, to recover possession of personal property, tried before Rob- 
inson, J,, and a jury, at  Fall Term, 1895, of GRAHAM. The facts ap- 
pear in  the opinion of Associa.te Justice Montgomery. The plaintiff 
appealed. 

J .  W.  Cooper for plaintiff. 
F. A. Bodley for defendant. 

MONTGOMERY, J. This action was brpught to recover possession of 
certain personal property of the defendant. The case in part states 
that ('the plaintiff claimed the property under a bill of sale from Milo 
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M. Belding to R. N. Archer, and offered to prove title to same in plain- 
tiff by parol evidence, that of Frank K. Rodman, by his deposition. De- 
fendant objected to this evidence on the ground that the bill of sale was 
the best evidence. Objection sustained and the plaintiff excepted." I n  
a contest over the contents and meaning of the bill of sale between the 
plaintiff and his vendor, Belding, the bill of sale must be the best evi- 
dence, and would have to be produced or its absence accounted for. But 

this rule only obtains between parties to the written evidence of 
(582) the contract, and where its enforcement is the substantial cause 

of action. Here, the parties to this suit are not the parties to 
the bill of sale, and the same is a collateral matter. Carden v. Mc- 
Connell, 116 N .  C., 875. On the trial of a case where the title to per- 
sonal property is in issue between parties other than those to the con- 
tract, we can see no objection to the plaintiff's proving his title by parol 
testimony, even after he has failed to establish title by written bill of 
sale through inability to prore its execution. Such contracts are not 
required to be in writing, and they can be proved just as well by parol 
as by a writing. There was error. 

NEW TRIAL. 

Cited: S v. Sharp, 125 N. C., 631. 

A. T. DAVIDSON v. W. T. SCHULER'S HEIRS.  

Action to Recover Land-Survey-Beginning Corner, 
Location of-Parol Evidence. 

While parol evidence is not competent to contradict and change the calls in 
a grant or deed, it may be used and marked lines proved to locate the 
corner called for or to show that, by a "slip of the pen" a course different 
from that intended was written in making out the survey and grant, as 
"south" instead of "north." 

ACTION, tried before Robinson, J., and a jury, at Fall Term, 1895, 
of GRAHAM, on the usual issues in ejectment. 

His  Honor charged the jury among other things: That the location 
of the beginning corner of the land in controversy is a question 

(584) submitted to them under all the evidence in the case; and not- 
withstanding i t  mas described as being a chestnut tree, the S. E. 

corner of George William's lot, if it was in fact located at some other 
point than the S. E. corner, and the plaintiff had satisfied them of its 
location by a preponderance of the evidence, and had satisfied them by 
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a preponderance of the evidence that the beginning corner mas at tho 
chestnut tree described by the witness Williams and others. and run- 
ning from that point according to the calls in plaintiff's grant covered 
the land in controversy and in possession of defendants, that they 
would answer the first issue "Yes," and the second issue ( 5 8 5 )  

There mas a verdict for the plaintiff, and from the judgment 
thereon defendants appealed. 

B a t t l e  & Mordecai and B e n  Posey  for p l a i n t i f .  
Dillard & King a n d  Shepherd CG Busbee for defendants ( a p p e l l a n t s ) .  

FURCHES, J. This is an action of ejectment, and the only question 
presented by the appeal is the location of a grant from the State, dated 
3 February, 1868. This grant calls for a chestnut, S. E. corner of 
George William's lot, as the beginning corner. To locate the beginning 
corner at the S. E. corner of George William's lot, the grant does not 
cover the locus in quo But to locate it on a chestnut near the N. E. 
corner of the George Williams lot, and then run with the calls of the 
grant, it does corer the locus in quo. At the S. E. corner of the George 
Williams lot there is no chestnut to be found marked as a corner, but 
near the N. E. corner of the George Williams lot is found a chestnut 
tree marked as a corner, of a date, from appearances, suited to the date 
of the grant. From this chestnut tree are found marked lines corre- " 
spending with the calls of the grant. The corner called for is a chestnut 
tree which is said to be near the S. E. corner of the George Williams lot. 
This description leads the parties wishing to locate this grant to expect 
to find the 'chestnut" called for as the beginning corner at or near the 
S. E. corner of the George Williams lot. But no such tree can be found - 
there, no'r is there any evidence tending to show that there ever 
was such a tree at  that point. But parol evidence may be used, ( 5 8 6 )  
and marked lines prored, to locate the corner called for in the 
grant, or to show a slip of the pen in writing "sonth" instead of '(north" 
;vhich the plaintiff contends was the case in making out the survey and 
grant in this case. This doctrine of allowing the use of parol evidence 
and the proof of marked lines to locate and establish the lines and 
corners called for in a grant or deed is held in a number of the de- 
cisions of this Court. Indeed, it is common learning, fully recoqnized by 
the courts and the profession. But it is never allowed to contradict and 
change the calls in a grant or deed. 

The difficulty in this case is to locate the chestnut tree called for as 
the beginning corner. To do this it was competent to receive the evi- 
dence of the witness Williams, who testified that he was one of the chain- 
carriers when the survey was made, a'nd that the chestnut tree in the 
forks of Yellow Creek was then run and marked as the corner, also to 
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receive evidence of the marked lines running from and to this chestnut, 
agreeing with the calls in the grant, for the purpose of showing that 
this chestnut was the commencing corner of the grant;  and to show that 
the pointer called for in the grant, "S. E. corner of George Williams' 
lot," was, as Pearson, C. J., says in Graybeal v. Powers, '76 N. C., 
66, "a slip of the pen." This evidence was competent because i t  was 
introduced and tended to establish the call in the grant-the chestnut 
tree-and not to contradict the call and establish a corner or line not 
called for in  the grant. 

I t  is the: duty of the Court to tell the jury what the corner is, and i t  
is the duty of the jury to say from the evidence where it is. Jones v. 
Bunker, 83 N.  C., 324; Burnett v. Thompson, 35 N. C., 379. The Court 
should have told the jury that the beginning corner was a chestnut tree, 

and that i t  was their duty to find from the evidence where this 
(587) tree is, and then locate the grant by the call and distance, unless 

there were other marked lines called for in the grant, or some 
other natural boundary called for and established of greater certainty 
than course and distance; that, in ascertaining the beginning corner, 
they should take into consideration that, while the call was a chestnut, 
i t  is also said to be at  or near the S. E. corner of George Williams' 
lot; that if this description was a mistake, "a slip of the pen," as said 
in Graybeal v. Powers, supra, and this is shown to their satisfaction, 
they would not be controlled by this description in establishing the 
corner; that the evidence of William Williams, who testifies that he 
was one of the chain-carriers and that the chestnut found in the forks 
of Yellow Creek marked as a corner is the tree there marked as the 
commencing corner and called for in the grant and the eridence of 
Patton and others corroborating him, is competent evidence. Also the 
marked lines, apparently about the age of the grant running with the 
calls of the grant, are all competent evidence for them to consider in 
establishing the beginning corner. And if from all the evidence they 
should find the: chestnut marked as a corner in the forks of Yellow 
Creek to be the tree called for in the grant as the beginning corner, they 
should find the issues in favor of the plaintiff-it being admitted that, 
if this is the beginning corner of plaintiff's deed and grant, they cover 
the locus in quo. I t  must be kept in  mind that the call in the grant is a 
chestnut tree and not the S. E. corner of George Williams' land. This 
we understand to have been substantially the charge of the Court upon 
which the jury found for the plaintiff, and the judgment must be 

AFFIRMED. 

Cited: Tucker v. Xatterthwccite, 126 N .  C., 959 ; Wiseman v. Green, 
127 N. C., 290; Gudger v. White, 141 N.  C., 519; Ipoclc v. Gaslcins, 161 
N. C., 679. 
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Trust Deed-Constru'ctio.il.. 

Where a trust deed provided that the trustee should hold' the property for 
the use of the wife of the grantor and her two children, the income and 
profits to be used for the support of the said wife and children, and that 
at the death of the wife, the property should be held for the use of said 
children until they arrived at full age: Held, that the wife and children 
were tenants in common in the trust estate from the date of the deed. 

ACTION, tried before IPoke, J., and a jury, at  April Special Term, 
1896, of BUNCOMBE. The principal point involved in the case was the 
construction of a deed of trust, the material parts of which are set out 
in  the opinion of Chief Justice Paircloth. There was judgment for the 
defendants and plaintiffs appealed. 

The plaintiff asked his Honor to hold, as a matter of law, and so 
charge the jury, that the legal effect of the deed in trust was to vest 
onethird interest for life as cestui que trust in Samantha C. Wilson as 
tenant in common with the plaintiff, Clara 31. Featherstone, and a two- 
thirds interest in  fee as cestui que trust in the plaintiff, Clara M. 
Featherstone, who is admittedly the sole heir at law of her sister, 
Delia Hardy, mentioned in the deed of trust, and that the plaintiff Clara 
was equitable owner in fee of two-thirds of the property, with present 
right to the rents and profits. 

The defendant contended, and asked the Court so to hold as a matter 
of law and so instruct the jury, that defendant Samantha C., was en- 
titled to a life estate as cestui que trust in the entire property; and also 
contended, and asked the Court to hold, that the defendant, 
Samantha C., by virtue of the terms of said deed in trust, was (589) 
owner in fee simple as cestui que trust of the entire property. 

His  Honor held, and so instructed the jury, that the defendant, 
Samantha C., was entitled to a life estate as cestui que trust in the en- 
tire property, and that the plaintiff Clara was entitled to a remainder in 
fee simple, after the expiration of the life estate of defendant Samantha 
C. as cestui que trust. 

Judgment upon the verdict, from which plaintiffs appealed. 

Jones & Barnard for plaintifls (appellants). 
Merrimon, & Merrimon for defendants. 

FAIRCLOTH, C. J. The question here is the construction of a deed 
made by John Wilson and others to G. W. Neely, trustee, conveying 
certain property in  Asheville in 1861. The deed provides that the trus- 
tee and his heirs shall hold the; property "for the sole and separate 
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use and benefit of the said Samantha C. Wilson (wife of one of the 
grantors) and her two children, Delia Hardy and Clara Mock," '(and 
any others thereafter born," and after the death of Samantha 0. Wilson 
then to hold the property on the same trust for the children aforesaid, 
allowing the boys to receive their interest at the age of 21 years. And 
the said trustee shall have power to rent or hire said property to the 
best advantage a t  his own discretion, "and shall use the profits and 
proceeds thereof for the support and maintenance of said Samantha C.. 
Wilson and her children as aforesaid, not going beyond the current 
profits nor anticipating the principal, until by the coming of said age 
of 21 years or marriage of said children the property is to be held and 
disposed of as hereinbefore set forth, the trust as to the boys to cease, and 

they to have their legal interest a t  the age of twenty-one years, 
(590) and the proportion of said profits and income to be expended for 

the support and maintenance and education of the said cestui yue 
trust, to be according to their several needs and the ages and necessities 
of said children." 

I t  is admitted that the plaintiff Clara is the sole heir at  law of her 
sister, Delia Hardy. 

His Honor held that Samantha C. Wilson was entitled to a life estate 
as cestui yue trust in the entire property, and that plaintiff Clara was 
entitled to a remainder in fee after the death of Samantha. 

The question, then, is whether Samantha takes a life estate in the 
whole property, or were she and the children tenants in common in the 
trust estate? According to the natural import of the language and the 
authorities, they were tenants in common in  the trust estate from the 
date of the deed. Moore v. Leach, 50 N.  C., 88; Hunt v. Xatterwhite, 
85 N.  C., 73 ; Chestnut v. Meares, 56 N .  C., 416; Gay v. Baker, 58 N .  C., 
344. The result would be otherwise if anything in  the instrument indi- 
cated reasonably a different intention. We find nothing of that in the 
deed; but, on the contrary, it appears to have been the purpose to pro- 
vide for the comfort of the children as well as the wife. The defend- 
ants' contention would strip the children of their maintenance and edu- 
cation at  that period of life when such assistance was more needed than 
at  any other time. We can not impute such a purpose in the mind of 
the father in the absence of any language to justify it. He might be 
improvident and reckless, but when moved by a generous impulse to 
provide and secure something for his family i t  would be a most unnat- 
ural act to disinherit the most helpless members of it. As all the other 
questions are more or less governed by the main one now here decided, 
we refrain from any further review of the case. 

ERROR. 

Cited: Peatherston v. TVilson, 123 N.  C., 625. 
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NATIONAL BANK OF ASHEVILLE v. F. A. SUMNER ET * 4 ~ .  

(591) 

A c t i o n  o n  Mote-Appeal-Exceptions t o  Charge-Practice-Instrz~c- 
tions-Release of Xurety-Indulgence to  Principal  Debtor .  

1. While the better practice in entering exceptions to a charge is to make them 
on motion for a new trial in  order that  the trial judge may, if he sees 
proper, grant a new trial without appeal, yet the appellant has the right 
to aseign errors for the first time in his case on appeal. 

2. Exceptions to errors (other than those to the charge) that  might be cured 
by the judge if made during the trial cannot be made for the first time 
in the case on appeal. 

3. The charge of the trial judge need not recapitulate the evidence but may 
call the attention of the jury to the contentions of the parties and the 
principal evidence relating thereto. 

4. An omission to state evidence favorable to a party is not assignable a s  error 
unless pointed out a t  the time. 

5. I t  would seem that the doctrine by which a surety is released by indulgence 
given to the principle debtor is based upon a strict construction of the 
contract for the benefit of such sureties a s  sign notes for the benefit of 
the principal, and without consideration or benefit for themselves, and 
hence, that it  would not apply to a case where the payee of a note becomes 
a surety on a note by endorsing it to another in payment of his own debt 
or otherwise obtaining full value for it. 

6. Where the only evidence of indulgence given to a principal debtor was that 
the creditor, in  compliance with his request to be allowed time to sell 
some land in order to pay the debt, gave him 30 days, but there was no 
consideration for such extension and no contract not to sue; and suit 
was brought to the next ensuing term of Court: Held, that  there was no 
such indulgence as would release the surety. 

ACTION on a note, tried before H o k e ,  J., and a jury, at  April (592) 
Special Term, 1896, of BCNCOMBE. The essential facts appear 
in  the opinion of Associate Just ice  Furches .  Defendant appealed from 
the judgment rendered against him. 

J o n e s  & Barnard  for p l a i n t i f .  
N e r r i m p n  & iVerrirnon for defendants .  

FURCHES, J. The delfendant Suinner was owing the plaintiff bank 
some $1,600 or more. The defendant held a note on Bostic & Cobb for 
about $1,000. The defendant, in satisfaction of his note, transferred 
and endorsed the Bostic-Cobb note to the plaintiff, and paid the plain- 
tiff the balance of his indebtedness in currency. Bostic & Cobb are 
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badly insolvent, and this action is brought on the Bostic-Cobb rbote and 
the defendant's endorsement thereon. There was a judgment for the 
plaintiff and appeal by defendant Sumner. 

There were no exceptions taken on the trial, nor on a motion for a 
new trial, but the errors assigned were made for the first time in the 
defendant's statement of the case on appeal. 

The defendant had the right to pursue this course.as to the assign- 
ment of errors of law in the charge of the Court, though i t  is said to 
be the better practice to make them on a motion for a new trial, as the 
Court might upon consideration grant a new trial without appeal. Lowe 
v. Elliott, 107 N.  C., 718; Taylor v. Plummer, 105 N.  C., 56; Smith v. 
Smith, 108 N.  C., 365. 

But all other exceptions that might be cured by the judge, if the ex- 
ception had been made during the trial, can not be made for the first 
time in the statement of the case on appeal. State v. Grady, 83 N.  C., 
643. 

The judge says the case had been fully argued to the jury, and he did 
not undertake to recapitulate all the evidence; but to call the 

(593) attention of the jury to the contention of the parties and the 
principal evidence in the case bearing upon these contentions. 

This mode of conducting the trial is sustained by S. v. Jones, &I N.  C., 
547, and S. v. Jones, 97 N.  C., 469. An omission to state evidence 
favorable to a party is not assignable as err07 unless pointed out a t  
the time. S. v. Grady, supra. 

The defendant Sumner sets up two grounds of defense: First, that 
the endorsement was made upon a special verbal agreement between 
him and the plaintiff, through its cashier Barnard, that he was not to be 
looked to for payment until the plaintiff should fail to collect the note 
out of Bostic & Cobb, and they were to exercise diligence to do this, and 
to exhaust all means of collecting against them, which he alleged they 
had not done. The other is that he is only the surety of Bostic & Cobb, 
and the plaintiff by indulging them-giving them time--released him 
from all obligation to pay the note by reason of his endorsement. 

Issues were submitted to the jury without objection, presenting both 
these grounds of defense, and the case was tried upon this conception. 

It may be questioned whether the defendant Sumner, who owed the 
plaintiff bank and endorsed the Cobb-Bostic note and delivered it to 
the bank in payment of his own note, is such a surety as could insist 
on the defense of time given to Bostic & Cobb-whether he is not the 
real debtor of the bank, and Bostic & Cobb additional and collateral 
security for his debt. 

This doctrine, as we understand it, is put upon a strict construction 
of the contract for the benefit of sureties who sign notes for the benefit 
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of the principal without consideration or benefit to them. This being 
so, they are only bound by force of the contract, and the same 
must be strictly complied with on the part of the payee or they (594) 
are discharged. But none of these reasons applies to the de- 
fendant Sumner. H e  got a full consideration for this endorsement- 
his own note. H e  did not endorse i t  for the benefit of Bostic & Cobb. 
I t  was of no interest to them that he endorsed it to the plaintiff. 

But, as the case was presented and tried under the conception that 
he was such a surety as might have the benefit of that defense, T T ~ ~  

will give no opinion upon the point above suggested. But we will con- 
sider the appeal upon the case as tried and the defendant's exceptions 
thereto. 

The defendant Sumner's grounds of appeal are all contained in one 
exception, covering about four pages of printed matter, cut up into 
paragraphs, and is said to be to the judge's charge. But the larger 
portion of i t  is as to the manner of the Court in reciting the evidence 
or the failure to  repeat the evidence. And, though the exception is 
made to the charge, i t  is upon such matters as should have Seen called 
to the attention of the Court, and can not be presented for the first 
time in the statement of the case on appeal, under the authorities we 
have cited above. There are many criticisms contained in defendant's 
exception to the manner in which the judge submitted the case to the 
jury-such as these: That he stated in his charge that the defendant 
Sumner was being pressed for his debt, and that he went to the bank 
and had this transaction with the cashier Barnard, which the defend- 
ant Sumner says was not as he stated. The Court had said "There is 
evidence before the jury that the character of Sumner and Bostic is 
good," and further down he said, "Barnard's character is also good, 
according to the evidence." These statements are objected to by the 
defendant Sumner, and also some other expressions of the judge, but 
hardly so pointed as these. We know how careful a judge should 
be in guarding his language in making his charge to the jury, as (595) 
the jury often takes an unguarded expression for much more 
than i t  really means. But here the issue was as to whether there was a 
special verbal contract between the plaintiff and defendant Sumner 
that the plaintiff was not to call upon him to pay this debt until the 
plaintiff had exhausted all means to make i t  out of Bostic & Cobb. 

We can not see that there is anything prejudicial to defendant Sum- 
ner in the manner in which the judge spoke of his and Bostic's and Bar- 
nard's character. Nor can we see how i t  could affect the jury preju- 
dicially to him whether the plaintiff was pressing him for his debt or 
not, or whether he went to the bank first about the matter, or whether 
Barnard went to him. None of them was as to any material fact or 

367 



I N  T H E  SUPREME COURT. 1119 

issue before the Court, but only to incidental matters that the most of 
triers of the case would not have been likely to consider of importance. 

As to the other ground of exception, that the plaintiff gave such 
indulgence to the defendants, Bostic & Cobb, as to release the defendant, 
Sumner, from any liability on account of his endorsement, we think 
it is without merit. The defendant makes this point in his exceptions 
and also in  his brief. But he cites us to no authority to sustain his 
contention, and we know of none. 

The farthest the evidence goes is that Bostic asked the plaintiff to 
give him time to sell some land, and thirty days mas spoken of, and he 
thinks the plaintiff said he might have thirty days: But there was no 
contract, no consideration mentioned, and there was nothing to pre- ~ 

~ e n t  the plaintiff from suing at  any time, and he did sue to the first 
court after the note was due. 

This case falls far short of the facts in Forbes v. Sheppurd, 98 N. C., 
111;  and Chemical Co. v. Pegram, 112 N.  C., 614. While we 

(596) wish to enforce this doctrine, as far  as it is sustained upon prin- 
ciple, we can not carry it to that extent that it would be dan- 

gerous for a creditor to allow his neighbor debtor to ask him if he could 
not hold up a little until he could "sell some land" or make other arrange- 
ments to  pay, without having his property sold. We agree with his 
Honor that there is no evidence to support this defense, and that he 
did right in telling the jury so. 

Upon a full examination of the whole record and the judge's charge, 
which is set out at  length, we are of the opinion that the defendant 
has had a fair trial and that the judgment below should be 

AFFIRMED. 

Cited: Jenkins v. Daniels, 125 N. C., 168;  Fleming v. Burden, 126 
AT. C., 455;  Rouss v. Kraws, ib., 669 ; Fleming v. Barden, 121 N.  C., 
217; Bank v. Swinlc, 129 N .  C., 261; Phillips v. R. R., 130 N.  C., 583; 
Cameron v. Power Co., 137 N.  C., 102;  Sawyer v. Lumbe~  Co., 142 
N. C.. 162. 
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C. T. RAWLES, ADJTIR'ISTRATOR OF M. E. CARTER, V. S. E. CARTER ET AL. 

Judgment-Motion. to Set Aside-Proceeding to Sell Land 
of Decedent for Assets-Parties. 

1. Where, in a proceeding to sell lands of a decedent for assets, there is an 
order of sale followed by a sale and decree of confirmation, the judgment 
can only be set aside by an independent action for that purpose. 

2. In a proceeding by an administrator to sell land of a decedent for assets 
a creditor has no right to become a party plaintiff. 

MOTION of Joseph L. Caven, a judgment creditor of M. E. Carter, de- 
ceased, to be made a party plaintiff in a proceeding for the sale of land 
for assets and to set aside a jud,ment previously rendered therein, heard 
before Byran, J., at Fall Term, 1896, of BUNCOMBE, on appeal from an 
order of the Superior Court clerk. The facts are stated in the 
opinion of Chief Justice Faircloth. (597) 

Merrimon & 11ferrimon, for plaintif. 
W .  R. Whitson for J. L. Caven (appellant). 

FAIRCLOTH, C. J. The plaintiff administrator c. t. a. of M .  E.  Car- 
ter filed a petition before the clerk against the widow and heirs a t  law 
of said Carter to sell land for assets; sale was ordered, sale made and 
confirmed and deed made by order of the Court to the purchaser. After 
this, the only appellant, Jos. L. Caven, a judgment creditor of said 
Carter, claiming a lien on the land sold, petitioned the clerk to be made 
a party to said proceeding and to have the judgment and sale set aside. 
The clerk denied the petition, and on appeal the judge confirmed the 
order of the clerk and Caven only appealed to this Court. 

I t  has been decided many times in this Court that when an action pro- 
ceeds to final judgment, and in  a proceeding like the presenf;, the judg- 
ment can only be set aside in  a direct proceeding for that purpose, that 
is, by an independent action. Nor has a creditor in a case like this a 
right to be made a party before judgment. Dickey v Dickey, 118 K. C., 
956; Smith v. Gray, 116 K. C., 311; Carter v. Rount~ee, 109 N .  C., 
2 9 ;  Uzzle v. Vinson, 111 N. C., 138. 

This is the only question presented. 
AFFIRMED. 
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(598) 
R. M. DEAVER v. HARVEY JONES. 

Actiolt to Recover Land-Bounda~ies-Survey-Par01 Evidence. 

1. When a grant is located by contemporaneously marked lines, those lines 
govern and control its boundary and fix the location so as to supersede 
other descriptions. 

2. Where there is conflicting testimony as to the true location of a corner 
forming a boundary of tract of land, the highest evidence is proof of the 
consent of the parties to the deed that certain marked lines or corners 
should constitute the boundary, and the identity of the corner is a ques- 
tion for the jury. 

3. Where the identity of a corner of a boundary is in question, if the jury 
find from the evidence that an object, such as a stone or tree, called for 
as a corner, was actually agreed upon by the parties at the time of the 
execution of the deed, though it may be reached before the distance gives 
out or before intersecting with another line, which is also called for, such 
tree or stone must be declared the true corner. 

4. But where the identity of a corner called for can not be established, course 
and distance will control. 

ACTION to recover land, tried before Boykin., J., and a jury, a t  De- 
cember Term, 1895, of BUNCOMBE. There was verdict for the plaintiff 
and defendant appealed from the judgment thereon. 

J .  H. Merrimon for plaintif. 
Xoore & Moore for defendant (appellant). 

AVERT; J. The Court instructed the jury that  when a grant  is lo- 
cated by contemporaneous marked lines those contemporaneous marked 
lines govern and control its boundary and fix the location so as to super- 
sede other descriptions. We see no merit i n  the exception to this as a 

legal proposition. A deed i s  a contract, and the  highest evidence 
(599) of the identity of the subject-matter of it, whem there is con- 

flicting testimony as to its t rue location, is proof of the consent 
of two minds that  certain marked lines or corners should constitute the 
boundary. Shaffer v. Gaynor, 117 N .  C., 1 5 ;  SkuZtz v. Young, 25 
N. C., a t  pp. 385, 388; Bazter 21. Wilson, 95 N.  C., 137, a t  pp. 143, 144; 
Cooper v .  White, 46 N.  C., 389; Manufacturing Co. v. Hendriclcs, 106 
N .  C., 485 ; Bonaparte v. Carter, ibid., 534. Whenever i t  can be proved 
tha t  there was a line already run  by the surveyor, was marked and a 
corner made, the party claiming under the patent or deed shall hold 
accordingly. Cherry v. Slade, 7 N.  C., a t  p. 82. While it i s  the rule 
that  a call for  a natural  object, such as a stream or a line of another 
tract of land located by extrinsic testimony, will control course and dis- 
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tance so as to prolong a line ti11 it reaches the object (Buckner v. An- 
derson, supra; Corn v. NcCrary, 48 N.  C., 496), i t  is equally true that 
if the jury find from the evidence that an object, such as a stone or tree 
called for as a corner, was actually agreed upon by the parties at the 
time of the execution of the deed, though i t  may be reached before the 
distance gives out, or before intersecting with another line which is also 
called for, such tree or stone must be declared the true corner. Bona- 
parte v. Carter and Buckner v. Anderson, supra; Murray v. Spencer, 
88 N .  C., 357. Where common reputation has pointed to an object for 
years as a corner, that of itself is some evidence to identify i t ;  and if 
there had been no other testimony tending to locate the corner, accord- 
ing to the contention of the plaintiff, except hearsay and common repu- 
tation, it would have been the duty of the judge to have left the jury 
to determine, as he did, whether the disputed line should be prolonged 
to its intersection with the line which delfendant claimed but 
plaintiff denied to be Tate's corner, or whether its terminus was (600) 
satisfactorily fixed by the telstimony eight poles further south. 
A tree is a natural boundary and controls course and distance, just as a 
stream, a lake, or a line of another tract of land does, either by pro- 
longing the line or stopping i t  short of the full distance called for. 
Cherry v. Slade, supra; Johnson. v. House, 3 N.  C., 301; Patton v. Alen- 
under, 52 N.  C., 603. I n  addition to the hearsay evidence and that by 
reputation, there was corroborative testiniony as to the running of ad- 
jacent tracts calling for the corner contended for by the plaintiff, and 
also of the correspondence of the growth of the corner tree with the 
date of the deed under which the plaintiff claimed. 

The location of Tate's line, as contended for by the defendant, was 
not admitted by the plaintiff. On the contrary, i t  was insisted that the 
deed the calls of which the surveyor ran we* those of Benson and Tate, 
not a Tate grant, and further that the corner claimed by the defendant 
to be a post oak mas in fact not in but south of the east and west line of 
the Benson and Tate grant. 

The Court did not err in leaving the jury, upon the conflictinq testi- 
mony, to determine which was the true post oak corner, and thus to 
settle, as i t  mas their province to do, the first question of fact upon 
which the whole testimony hinged. The plaintiff introduced grants and 
connected himself with them by mesne conveyances, and also testimony 
tending to show that his grants and conveyances embraced the land in 
controversy, which is indicated on the plot by the letters and figures 
h. g 3, 4, 5 ,  j i h. The Court committed no error in  instructing the 
jury that if these grants and deeds covered the land in dispute they were 
prima facie evidence of title in the plaintiff. Mobley v. Grift;%, 104 
N.  C., 112. 
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But the defendant introduced a grant known as the Rogers grant, 
issued in 1817, which he contended covered the land occupied by 

(601) him; and, i t  being older than plaintiff's grant, the Court properly 
told the jury that if he made good his contention the plaintiff 

could not recover. The calls of that grant which gave rise to the con- 
troversy were, first, that from the pine, the admitted beginning corner 
indicated by the index finger a t  e, and running "north crossing a branch 
to a post oak on Tate's line, and thence with the same, etc." The de- 
fendant offered testimony tending to fix the location of a Benson and 
Tate grant, beginning at  a, and running to b, c, d, and back to a, so as to 
include most of tbei locus in quo. The defendant contended that the 
Benson and Tate line was that called for as the Tate line, and that if 
the jury found that the post oak was at h, or between h and g, still the 

. next call would extend that line to the nearest point on the line a, d, if 
they should find that to be the Tate line. The Court instructed the 
jury that the line must be so located, if they should first find a, d to 
be the Tate line, and in this there was no error. 

Guided by the instruction given, the jury must have found upon the 
evidence that the Benson and Tate line was not that known as the Tate 
line, and if not, the call would not control distance so as to prolong the 
first line till its intersection with the line a, d, and then run with i t  to d. 
We must infer that they reached the conclusion of fact that the evidence 
by reputation, the calls of adjacent tracts, and the marks discovered 
by blocking, fixed the location of the post oak at h, and on failure to 

establish the boundary, a, d, so as to intersect it, that the next 
(602) call would be run by course and distance to i, and the whole of 

the land in dispute would be left outside of the Rogers grant and 
inside of the plaintiff's grant and deed. This finding was decisive of 
the whole controversy. U p ~ n  a review of the instruction asked and that 
given, we find no error of which the defendant can justly complain. The 
judgment is 

AFFIRMED. 

Cited: Bozoen v. Gaylord, 122 N. C., 820; XclKenzie v. Houston, 
130 N. C., 573; Westfel t  v. Adams, 131 N. C., 384; Clarke 1 1 .  Aldridge, 
162 N.  C., 331; Allison v. l ienion,  163 N. C., 585; S. v. Jenkins, 164 
N.  C., 529. 
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D. K. COLLINS v. A. C. PATTERSON. 

Petition for Cartway-Highways-Public Roads. 

1. A public road is one that is dedicated to the public and worked by an over- 
seer appointed according to law. 

2. A neighborhood road not dedicated to the public, but used by the public 
under permission or license of the owner of the land, is not a public road 
within the meaning of sec. 2066 of The Code, which provides that the owner 
of land in-cultivation to which there is  no road may maintain a petition 
for a cartway over the  land of any other person connecting petitioner6 
land with a public road. 

PETITIOX for cartway, tried on appeal from an order of the Board of 
Supervisors of Charlestown Township, in Swain County, before Tim- 
berlake, J., and a jury, at  Fall  Term, 1895, .of SWAIN. There was a 
verdict for the plaintiff, and defendant appealed from' the judgment 
thereon. The facts appear in the opinion of Associate Justice Furches. 

F. C.  Fisher and W .  L. Watson for defendant (appellant). 
ATo counsel contra. 

FURCHES, J. This is a petition for a cartway over the land (603) 
of the defendant. 

To entitle the plaintiff to the relief demanded, he must allege and 
show (if denied) that he is the owner of and resides upon, o r  has in 
cultivation, the land to which there is leading no public road, and that 
it is reasonable and just that he should have the road prayed for. Code, 
sec. 2056. I n  this case the plaintiff makes all these necessary allega- 
tions, but they are denied by the defendant. This raised the issues and, 
among them, one as to whether the cartway prayed for by the petitioner 
leads from his land to a public road. This was a material issue that 
should have been submitted to the jury upon the evidence and proper 
instructions from the Court, and in  this is involved the question as to 
what is a public road. 

A public road is a road dedicated to the public use and kept up by 
the public; that is, worked by an  overseer appointed according to law, 
with hands assigned to him for that purpose. A road may be traveled 
by the public for fifty years by the permission of the owner of the 
land without becoming a public road. Boyden v. Achenbach, 79 N. C., 
539, cited with approval in S. v. Fisher, 117 N .  C., 733, and many other 
cases. 

Then, if this road, with which the piahtiff asked to have his road 
intersect, was not a public road, that is, had not been dedicated to the 
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public use and kept up by the public as above indicated, it was not such 
a public road as entitled the plaintiff to a cartway as demanded. Code, 
see. 2056; Warlick v. Lowman,  103 N. C., 122. 

I t  seems the plaintiff made no effort on the trial to show that this 
road, with which he wished to intersect his cartway, was a public road. 
But i t  seems that it was conceded to be only a public neighborhood road 

over which the plaintiff and others traveled by permission of the 
(604) defendant, and if this was so i t  should hare ended the case. 

Code, see. 2056; Lee v. Johnson, 31 N. C., 15. I f  i t  was not con- 
ceded, then it should have been submitted to the jury and found by 
them. 

Therefore, in either view, there was error and a new trial is awarded. 
Finding the error above pointed out, we have not considered the other 

points made in  the case. 
NEW TRIAL. 

Cited:  8. v. Combs, 120 N.  C., 608; W i s e m a n  v. Greene, 123 N. C., 
396. 

F. M. MoDONALD v. J. F. TEAGUE. 

Injunction-Sales for Taxes-Tax Collector. 

Plaintiff sought to have the defendant tax oollector enjoined from selling his 
property for the nonpayment of taxes for the years 1895 and 1896, upon 
the ground that the defendant had no authority to collect the taxes for  
1896 because the commissioners had, in violation of law, turned over to 
him the tax list for 1896 for collection without his having settled the 
taxes of 1895 and produced a receipt therefor: Held, that the injunction 
was properly refused, the taxes not being illegal or the assessment illegal 
or invalid. 

ACTION to restrain the defendant, as tax collector of Swain County, 
from selling certain personal property of plaintiff for nonpayment of 
taxeg, heard before B r y a n  J., at chambers, in  B R Y ~ O N  CITY, on 21 
November, 1896. The grounds of th'e application are stated in the 
opinion of Associate Justice M o n t g o r n e ~ ~ .  The injunction was refused 
and plaintiff appealed. 

B. C. Fisher and W .  L. W a t s o n  for plaint i f  (appe l lan t ) .  
N o  counsel contra. 

(605) MONTGOMERY, J.   he plaintiff seeks by injunction to prevent 
the tax collector of SWAIN from selling certain personal prop- 
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erty which he has levied upon for the taxes due by the plaintiff for 
the years 1895 and 1896. The plaintiff admits that the taxes for 
1896 are due, and in his complaint which is confused and obscure, he 
does not allege that he has paid the taxes due for 1895, except by innu- 
endo, which, when examined closely, means nothing. There is no allega- 
tion that the taxes were assessed and levied for an illegal or unauthorized 
purpose, or that the taxes were illegal or invalid, or that the assess- 
ment itself was illegal. The plaintiff alleges that the defendant is 
not the lawful tax collector for the year 1896, and that he has no 
right to collect the taxes for that year because the county commis- 
sioners have allowed him to receive from them the tax lists for 1896 
for collection without his having settled the taxes for 1895, and produced 
a receipt therefor, which he says the commissioners had no jurisdiction, 
right or power to do. The niotions for a restraining order and injunc- 
tion were refused by Judge Bryan upon the hearing and the plaintiff 
appealed. 

There was no error in the ruling of his Honor. By section 76, chapter 
119, Laws 1895, injunctions are prohibited for the purposes of restrain- 
ing the collection of any tax, or restraining the sale of any property for 
the nonpayment of any tax, except such tax as has been lex~ied or assessed 
for an illegal or unauthorized purpose, or except the tax be illegal or 
invalid, or the assessment be illegal and invalid. The plaintiff can raise 
no objection to the collection of the taxes due by him for 1896. 
The commissioners have the right and power, and they are re- (606) 
quired by law, to refuse to delivelr the tax list for any year to a 
former tax collector until he has paid in the taxes for the preceding year 
and produced a receipt therefor; and they ought to conform to this re- 
quirement of the law. But if they do not it is a matter with which the 
taxpayer has no right to interfere in an action of the nature of this. 

NO ERROR. 

Cited: Wibon v. G~een, 135 N. C., 352. 

Action for Damages-Mt~nicipal Corporations-Negligence-Trial- 
Instructions-Claim Against a iJf7~nicipality-Demand-Code, Sec- 
tion 767. 

1. Where in an action for damages, the gravamen of plaintiff's complaint 
was that a plank "seemed" safe when in fact it was in such bad condi- 
tion that it would not sustain her weight but gave way so as to cause 
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her to fall and receive injuries, her testimony to that effect was not con- 
tradicted by the testimony of defendant's witness that the sidewalk was 
"in pretty fair condition," that he "did not see any defective stringers or 
planks there" and that "the stringers were good and the planks seemed 
good." 

2. Where, in  the trial of a n  action for damages alleged to have been caused 
by the negligence of the defendant, contributory negligence is set up 
a s  a defense, and there is but one inference deducible from the testimony, 
i t  is the exclusive duty of the Court to determine whether a n  injury has 
been caused by the negligence of one or the concurrent negligence of both 
parties, and i t  is only where more than one inference can be drawn fl-om 
the testimony by reasonable minds that the jury are a t  liberty to apply, 
as  a test of the conduct of the injured party, the "rule of the prudent 
man." 

3. Where, in the trial of a n  action against a city for damages for a n  injury 
alleged to have been received by plaintiff by reason of the defective con- 
dition of a sidewalk, there was no material conflict i n  the evidence as  to 
the condition of the sidewalk, i t  was proper to instruct the jury that  if they 
believed the sidewalk was in  the condition testified to by the witnelsses and 
was allowed to remain so for any considerable time so as to  raise a pre- 
sumption of notice on the part of the city, or that the authorities actually 
had notice of its condition, then the jury should find the issue as to  
defendant's negligence in the affirmative. 

4. The requirement of The Code, sec. 757, that no action shall be maintained 
against any city, town or county on any debt or demand unless the claim- 
ant  shall have made a demand on the proper authorities, applies only to 
actions. ex contractu. 

ACTION for damages, tried at  March Term, 1895, of BUNCOMBE, before 
G r a h a m ,  J., and a jury. There was a verdict for the plaintiff and judg- 
ment thereon for $1,100 and the plaintiff appelaled, the principal error 
assigned being that discussed in the opinion of Associate Jus t i ce  Avery. 

M o o m  & Moore for p l a i n t i f .  
Dac idson  & J o n e s ' a n d  J .  C.  XaFtin for de fendan t  ( a p p e l l a n t ) .  

AVERY, J. The plaintiff testified that she had already passed over a 
portion of the plank sidewalk that was obviously bad, and over a portion 
of the street where it was entirely gone, when at a point directly in 
front of West's front door, where the sidewalk, "as far as she could see," 
was good, a strip gave way and let her foot between the boards, so as to 
throw her down. I n  this fall she received the injury complained of. 
The Court charged the jury that if the sidewalk was in the condition 
testified to by the witnesses, and was allowed to remain so for any con- 

siderable length of time, which would raise a presumption of 
(608) notice on the part of the city, or if the authorities had actual 

notice of its state, the first issue (involving the question whether 
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the, injury was caused by the defendant's negligence) should be answered 
in the affirmatire. This instruction was excepted to as a misdirection. 
The plaintiff had also testified that the plank which gave way and caused 
her to fall was in the proper place and apparently nailed down. The 
defendant contended that the testimony of one Henderson, a witness for 
the city, was in conflict with that of the plaintiff as to the condition of 
the sidewalk in front of West's house, and that the jury was therefore 
misdirected, in that i t  was their province to pass upon the conflicting 
evidence under proper instruction. I t  is conceded to be the general rule 
that the judge is not at  liberty to single out a particular witness and 
predicate his charge to the jury upon the theory that the testimony of 
that witness is to be taken as true when it is in conflict with that of 
another witness. Did the witness Henderson contradict the plaintiff 
as to that particular question? After stating that in some places not 
far  from West's gate the plank sidewalk was entirely gone, and in other 
places its condition was bad, Henderson testified, in response to one 
question, that the sidewalk ('right in front of Mr. West's house" was ('in 
pretty fair condition," and in answer to other questions, that he "did 
n o t  see any defective s t r i ~ ~ g e r  o r  planks  there," and that the s t~ingers  
were good and the planks "seemed good." The gravamen of the plain- 
tiff's complaint was that the plank "seen~ed" safe, when in fact it was in 
such bad condition that i t  would not sustain her weight. The defendant 
seems, from the questions asked, to have embarked upon the examination 
of this witness, and to have conducted the defense in other respects, 
upon a theory widely different from that adopted in the argument 
here, though the exceptions raise the question discussed. Hender- (609) 
son testified that much of the sidewalk over which the plaintiff 
passed on the occasion when she sustained the injury complained of was 
in obviously unsafe condition, but when his attention was directed to the 
precise locality where she fell he admitted that the plank ('seemed good" 
at  that point. The statement that it was the best part of the plank 
sidewalk, some of which had been worn out and removed and other por- 
tions of which mere obviously unsafe, was not a contradiction of the 
plaintiff's statement, which tended to show that, while apparently in good 
condition, the plank was left unfastened, and was therefore in fact unsafe 
by reason of the neglect of the defendant's servants to sxure  i t  by nails 
driven into the end of it. 

I f  there was anything in the testimony of either of the witnesses, from 
which the jury could have inferred that there was contributory negligence 
on the part of the plaintiff, the question was properly left to the jury 
under the rule of "the prudent man." She had a right to assume that 
the municipal authorities had done their duty, and it was not obvious 
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in any aspect presented by the testimony of either witness that she could 
not safely proceed on that assumption in relying upon the soundness of 
the portion of the sidewalk that seemed secure. Willis v. S e z v  Bern, 
118 N.  C., 132; Nathan v. R. R., 118 N. C., 1066; Tholmpson .c. Winston, 
118 N. C., 662; Russell v. Xonroe, 116 N.  C., 720; Tankard v. R. R., 117 
N. C., 558. She was not contradicted as to the statement that, though 
it appeared to one passing to be secure, the plank was not in fact fastened 
to the stringer. That statement went to the jury uncontradicted. 
Where, as in this case, but a single inference is deducible from the testi- 
mony, "it is the exclusive duty of the Court to determine whether an 

injury has been caused by the negligence of one or the concurrent 
(610) negligence of both of the parties. Russell v. R. R., 118 N. C., 

1098; Hinshaw c. R. R., 118 N .  C., 1047; Styles v. R. R., 118 
N. C., 1084; Ellerbe v. R.  R., 118 N.  C., 1024; Lloyd v. R.  R., 118 N .  C., 
1010. I t  will appear from authorities cited above that it is only where 
more than one inference may be drawn from the testimony by reasonable 
minds that the jury are at  liberty to apply as a test the question whether 
the injured party exercised such care as a prudent man placeld in  the 
same situation would have exercised. I f ,  then, there was no material 
conflict in the testimony of the two witnesses as to the condition of the 
sidewalk at  the place where the injury was sustained, it was not error 
for the Court to tell the jury what legal conclusions would necessarily 
follow if they believed what the witnesses had said. 

The question whether the provisions of section 757 of The Code apply 
to actions arising en: delicto was settled upon a full discussion of the 
authorities by the well-considered opinion of Justice Purches in Shields v 
Durham, 118 N.  C., 450, where it was held to apply only to actions 
arising out of contract. The other questions raised by the exceptions 
qwre either not strenuously insisted upon or have not sufficient merit 
to make it incumbent on the Court to discuss them. There was no error 
of which the defendant could justly complain. 

AFFIRMED. 

Cited: Prisby v. Marshall, ante, 571; Nicholson, v. Comm., 121 N.  C., 
28; ATeal v. Marion, 126 N. C., 415; Bessent v. R. R., 132 N. C., 941 ; 
Brewster v. Elizabeth City, 137 N .  C., 394; Beach v. R. R., 148 N. C., 
160; Talley v. R. R., 163 N. C., 577; Abernathy v. R .  R., 164 N. C., 95; 
Ward v. R. R., 167 N. C., 151; Sugg v. Greenville, 169 N.  C., 617; 
Davis v. R. R., 170 N. C., 587. 
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WOODWORKING Co. w. SOUTHWICK. 

(611) 
ASHEVILLE WOODWORKING COMPANY v. C. H. SOUTHWICK ET AL. 

Appeal-Service of Case on Appeal-Waiver of Objections to Improper 
Mode of Service-Entry on Docket of Extension of Time to Serve 
Case o n  Appeal-Consent of Parties-Truth of liecod-Lease of Rral 
Estate for Five Years Xubject to ilfechanic's Lien-Fixtures. 

1. The improper service of a case on appeal is cured by the appellee's accept- 
ance of the case and filing exceptions thereto, without objection to the 
mode of service. 

2. The rule that  a party is bound by orders made in a panding cause during 
the session of court, whether actually present or not, applies only to such 
orders as  the court has a right to make in the course or progress of the 
case without the consent of the parties, but not to such as it has no right 
to make or enter upon the docket e-ccept by the consent of both parties, 
such as  a n  entry of additional time to make and serve case on appeal. 

3. Where an entry upon the minute docket of the Superior Court a t  the close 
of a trial, as  shown by the transcript of the record on appeal, shows an 
order a s  follows: "Thirty days to defendant to serve case on appeal," 
this Cpurt will presume that such order was made by consent of the 
parties. 

4. The court below having control of its record to pass upon and make i t  
speak the truth, this Court will not review the refusal by the lower court 
of an application for the correction of its record as  to the circumstances 
under which an entry was made thereon. 

5. A lease of real estate for five years is such an estate or interest as  may 
be subjected to a mechanic's lien. 

6. Fixtures put up by the lessee of land are not a part of the realty and do 
not pass with the land so as  to survive to the owner in fee on the termina- 
tion of the lease. 

ACTION, tr ied before Hoke, J., a n d  a jury, a t  April,  1896, (612) 
Special T e r m  of BUNCOXBE. T h e 7  n a t u r e  a n d  purposes of t h e  
action a n d  the  matters  involved i n  the  appeal  appear  i n  the  opinion of 
Associate Justice Furches. There  was a verdict f o r  the  plaintiff, a n d  the  
defendant McLoud alone appealed f rom the judgment thereon. 

Merrimon & llferrimon for plaintif. 
F. A. Sondley for defendant XcLoud (appellant). 

FURCHES, J. T h i s  i s  a n  action f o r  the recovery of money a n d  bo 
declare a mechanic's lien, and  the  first th ing  we meet with is  a motion 
by  plaintiff to  dismiss defendant's appeal  upon two grounds. 

Firs t .  T h a t  plaintiff's case on  appeal  was not  served according t o  l a w ;  
and  
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Second. That it was not served within ten days, the time required by 
law, and that the entry upon the docket allowing defendants thirty days 
to make their case on appeal was made without their knowledge or con- 
sent; that the judge had no right to make such an order and the same is 
void. 

While we agree with plaintiff upon both propositions of law, IT-e must 
refuse the motion to dismiss. 

The first ground is cured by plaintiff accepting defendant's case 
on appeal, and filing exceptions thereto without objecting to the manner 
in which it was served. 

I t  was contended by defendants that whether plaintiff or its at- 
torney were actually present in court and assented to the order extending 
the time to make up the case on appeal or not, it was made in open court, 
while the court was in session and the law presumed the presence of plain- 
tiff, and plaintiff is bound by the order. 

We do not think so. This rule only applies to such orders as the 
Court has the right to make in the course or progress of the case, 

(613) without the consent of the parties, but not to such an order as 
this, that it had no right to make, and no right to have entered 

upon the record, except by the consent of both parties. The proper entry 
would be "by consent of both parties (or all the parties), appellant has 
thirty days to make and serve case on appeal, and appellee has thirty 
days to file exceptions." This is often abbreviated by simply entering, 
"Plaintiff has thirty days to serve case on appeal and defendant thirty 
to reply.'' This the Court construes to be an order made by consent of the 
parties, as it could be made in no other way. And if it has been put on 
record through mistake, and in fact does not speak the truth, the Court 
having control of the record when it was made is the proper Court to 
pass upon and correct its own records, "so they shall speak the truth." 
This application, as we understand from the record and from this motion 
and accompanying affidavits, has been made and refused. This action 
of the Judge must stand, and we can not review him upon this motion, 
nor have we any right to dispute the correctness of the record of the Court 
below, nor have we the power to correct the same if it does not in fact 
speak the truth. 

We find two entries on the record as to the extension of time to make 
and tender case on appeal. The first seems to be in the record proper, 
and is as follows: "Thirty days to defendant to serve case on appeal." 
The other is found in the Judge's statement of case on appeal, and is as 
follows: "Defendants Southwick & McLeod appealed to the Supreme 
Court." Notice of appeal given in open court. Appeal bond fixed at  
$25. Said defendants, Southwick & McLeod, then in open court, in the 

380 



N. C.] SEPTEMBER TERN,  1896. 

presence of plaintiff, asked the Court to be allowed thirty days (614) 
after court in  which to serve case on appeal. To this plaintiff 
offered no objection, and the Court consequently, then and there made 
the following order, to wit: Thirty days to defendants to serve case on 
appeal." 

This finding of the judge goes very much to sustain the presumption 
that plaintiff was present when the entry was made, and assented to the 
same. The Judge, at the close of the case, says: "The Court has no 
recollection as to whether the defendants' counsel were present or not 
when the time was given to tender the case." By this we understand the 
Judge to say that at  this time (which was some considerable time after 
the adjournment of the court) he had no personal recollection as to 
whether plaintiffs' attorneys were present or not. I t  can mean no more 
than this, as he allowed his statement as to how the order was made to 
remain in and a part of his statement of the case on appeal. The motion 
to dismiss is denied; and this brings us to a consideration of the matters 
involved in the appeal. The plaintiff took a nonsuit as to the Chidisters 
before commencing the trial. 

The defendant Southwick is the lessee of defendant Chidister of a hotel 
property i n  the city of Asheville for a term of five years, and the defend- 
ant McLeod is the assignee of Southwick of this term. The plaintiff 
is a manufacturing and furnishing establishment in the city of Asheville. 
The defendant Southwick, before his assignment to McLeod, ordered and 
purchased of the plaintiff a bill amounting to $1,176.47. A part of this 
bill is a "counter and bar fixtures." The counter is charged at  the price 
of $128, and the bar fixtures (that is, back bar, safe, and refrigerator) 
are charged at  the price of $450. 

The bill is admitted to be correct, and that the defendant Southwick 
owes the plaintiff the amount claimed, $1,176.47. I t  is admitted that 
all the articles named in plaintiff's bill were used in repairing and im- 
proving the hotel property, except the articles above named. And 
i t  is admitted by defendant that plaintiff is entitled to a me- (615) 
chanic's lien for all its bill, except the articles mentioned above 
(counter and bar fixtures), if defendants' leasehold term of five years is 
the subject of such lien. And i t  was also admitted that, if said term 
is subject to a mechanic's lien for a part or for the whole of the plain- 
tiff's debt, this lien is prior to all other liens. 

These admissions bring us to the consideration of two questions: 
First, is a leasehold estate for the term of five years on real estate 
the subject of a mechanic's lien? And, secondly, is the counter, and 
what are called bar fixtares, a part of the realty which will belong to 
the lessors at  the expiration of the lease, or are they personal property 
and such as will not belong to the landlord at  the termination of the 
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lease? The whole case hinges upon these two questions, and a consid- 
eration of both may become necessary to a correct determination of the 
matter. 

We will first consider whether this estate in  the defendant Southwick 
as a lessee for five years is such an estate or interest as may be the 
subject of, or in  other words may be subjected to, a mechanic's lien. I f  
i t  is not, this ends the matter, and it is not necessary to consider the 
other question. 

We can see no reason why i t  should not be liable to the attachment 
upon i t  of a mechanic's lien. I t  can be levied upon and sold under 
execution. The mechanic's lien is executionary in its nature, operation 
and effect, and like other attaching liens i t  gives cause of action. I t  
only gives an additional means of securing the debt. I f  there is no 
debt, there can be no lien. Clark v. Edwards, ante, 115. Besides the 
reason of the thing, which seems to us to be sufficient, that such an 
estate or interest as this is subject to the attachment of a mechanic's 

lien, i t  is so held in Phillips Mechanics Lien, sees. 89 and 1791. 
(616) And we so hold. 

What are fixtures and what are not has become to be a very 
important question. I t  is presented in so many ways and under so 
many different circumstances that it is not always easy to determine 
what are and what are not such fixtures as become a part of the realty 
and pass as a part thereof under a conveyance or a transmission of the 
real estate. 

This doctrine is very fully discussed in the recent case of Overman v .  
Sasser, 107 N .  C., 432, where the subjects are classified and distin- 
guished and the rules applied to the different classes. I n  the' discus- 
sion in Overrnan v Sasser, the leading case of Moore v. Valentine is - 
cited, where Pearson, C. J., tersely draws the distinction between fix- 
tures attached to realty by the lessee (say for five years) and by an 
owner of the fee; that fixtures put up by the owner in fee become a. 
part of the realty and pass with the land, while fixtures put up by a 
lessee do not become a part of the realty and do not pass with the land. 

These authorities would seem to determine the question as to whether 
this "counter and bar fixtures" are a part of the real estate of the 
Chidisters and will suraive to then1 at the termination of the lease. 
This is the auestion in the case. And it seems to us so clear that thev 
will not that it is hardly necessary to pursue the inquiry further. 

But, to put this matter beyond question, it is expressly agreed in the 
7th article of the contract between the Chidisters and the defendant 
Southwick that they shall not be considered fixtures, which is as fol- 
lows: "That if the said party of the second part, his executors, ad- 
ministrators or assigns, put any bar, bar fixtures or billiard tables on 
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said hotel premises, they shall always be considered his or their (617) 
property, and shall not be treated as furniture or fixtures when 
the premises are surrendered." This to our minds puts the question 
beyond controversy that they are not such fixtures as become a part of 
the realty and would survivg at  the termination of the lease to the 
lessors. 

Nothing is the subject of a mechanic's lien that does not become a 
part of the real estate. 2 Jones Liens, section 1335 and 1384. 

We therefore hold that what is called "counter and bar fixtures" are 
not the subject of a mechanic's lien, and under all the evidence in the 
case it was the duty of the judge to have given defendant's prayer for 
this instruction. Under this instruction, the jury would have found 
that plaintiff's claim for these articles, amounting to $578, was not 
such a claim as entitled i t  to a mechanic's lien, and the judgment of 
the Court should have been in accordance with such finding; but, as 
the case conies to us upon error on the part of the Court, all we can 
do is to award a 

NEW TRIAL. 

Cited: Henry v. Hilliard, 120 N. C., 484; Pipkin v. McArtan, 122 
N.  C., 194; Belvin v. Paper Co., 123 N. C., 144; Gardiner v. Nay ,  172 
N. C., 198. 

MAGGIE McCRACKEN, BY HER NEXT FRIEND, v. H .  A. SMATHERS. 

Action for Damages-Malpractice-hTegligence-Cont~ibutory 
Negligence-Trial-Instructions. 

1. Where no requests for'instruction are made by counsel as  to the applica- 
tion of the law to the testimony bearing upon an issue involving negli- 
gence or contributory negligence, it  is not only the province but the duty 
of the trial judge to give the general definition of ordinary care. 

2. The test of what constitutes ordinary care being what is commonly called 
"the rule of the prudent man," a trial judge will be deemed to have 
declared and explained the law in the trial of a case involving the issue 
of contributory negligence when he has submitted that rule to the jury 
for their guidance. 

3. In  an action against a dentist for malpractice, whereby plaintiff was in- 
jured, the defendant set up as  a defense the contributory negligence of the 
plaintiff. On the trial the plaintiff made no request for special instruc- 
tion as to what constituted contributory negligence: Held, that  a n  in- 
structiaon that if plaintiff was guilty of contributory negligence which was 
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the proximate cause of her injury, she could not recover, was erroneous 
without an accompanying explanation as to what constituted contribu- 
tory negligence. 

(618) ACTION, for damages for malpractice in denistry, tried before 
B r y a n ,  J., and a jury, at Fall  Term, 1896, of HAYWOOD. The 

essential facts and the principal assignment of error by the plaintiff, 
who appealed from the judgment rendered on verdict for the defendant, 
are stated in  the opinion of Associate Just ice  A v e r y .  

S m a t h e r s  & Crawford  for plaintiff ' (appe l lan t ) .  
Perguson  & Ferguson  for defendant .  

BVERY, J. The plaintiff brought the action against the defendant, 
who is a dentist, for malpractice in the treatment of a tooth. The de- 
fendant set up contributory negligence as a defense. The Court in- 
structed the jury that, if they should find from the evidence the plain- 
tiff was guilty of contributory negligence, and such negligence was the 
proximate cause of her injury, she could not recover. The plaintiff 
assigned as error that the Court improperly instructed the jury upon 
the question of contributory negligence. 

I t  is not the duty of the judge, of his own motion or without special 
request, to instruct the jury upon every possible aspect of the 

(619) evidence or as to every conceivable deduction of fact which may 
be drawn from it. Russel l  v .  R. R., 118 N. C., 1098. I n  re- 

sponse to prayers for instruction, the trial judge is required to tell the 
jury whether in any given phase of contradictory evidence, or upon 
the deduction by them from the testimony of any inference that they 
may fairly draw from it, either of the parties would be culpable. But, 
even where such special instruction is asked and given, the trial judge 
must upon request properly made, and may of his own motion, lay . 

. down the rule of the prudent man as the test of culpability on the part 
of either party d o  may be charged with carelessness. Where no re- 
quests for instruction are made by counsel as to the application of the 
lam to the testimony bearing upon an issue involving negligence or con- 
tributory negligence, it is not simply the province but i t  is the duty of 
the Court to give the general definition of ordinary care. The testi- 
mony as to the conduct of the plaintiff was somewhat conflicting. I n  
applying the law, the jury should have been told in substance that their 
response to the second issue depended upon the question whether the 
plaintiff exercised ordinary care, or such care as a prudent person simi- 
larly situated would'have shown in looking to her own protection, and 
if the injury she sustained was due to her own want of care as the 
concurrent or proximate cause intervening after the negligence of the 
defendant, they should respond to the second issue 'Yes,' otherwise 'No.' 
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Pickett v .  A. R., 117 N. C., 616. To make the rule comprehensible to 
the jury, the converse of the last proposition might also have been sub- 
mitted in  the same connection. where  a trial judge undertakes to en- 
lighten the jury upon the testimony offered to a defendant guilty 
of assault and battery, in the absence of special requests, he meets the re- 
quirements of law and prevents his charge from becoming liable to ex- 
ception, where he defines the offense and leaves the jury to de- 
termine whether the testimony brings the conduct of a defendant (620) 
within the meaning of the definition. But if he simply tells the 
jury that the defendant is charged with assault and battery and i t  is 
their province to determine from the evidence whether he is guilty, the 
charge is clearly subject to exception. The rule laid down i n  Hinshaw v. 
R. R., 118 N .  C., 1047, and Rumell v. 11. R., supra, is to a certain extent 
that applicable to all trials by jury. 

The judge is required by statute (Code, see. 413) to "state in a plain 
and concise manner the evidence given in the case" and to "declare and 

L, 

explain the lam arising thereon." I n  the absence of a request for special 
instructions, he may in submitting an issue involving a want of care de- 
clare and explain the law applicable to particular phases of the testi- 
mony, just as he may apply the law of homicide to given aspects of the 
evidence, where the issue is guilty or not guilty of murder. But in the 
one case he must at least define want of ordinary care, as in the other 
he must define the offense, if he would avoid sibjecting his charge to 
liability to exception made in apt time, as in the case a t  bar. 8. v. 
Thomas, 118 N. C., 1113. 

When this Court in Hinshaw v. R. R., supra, overruled Emry v. R. R., 
109 N. C., 589, and modified the broad rule laid down in S. v. BoyZe, 104 
N. C., 800, in a series of adjudications that followed it, it was not in- 
tended that the jury should be left to grope in  utter darkness, unless 
counsel were sufficiently diligent to draw fire from the Court by prayers 
for instruction. The test of what constitutes ordinary care is what is 
commonly called the rule of the prudent man, hence a Sudge is deemed to 
have declared and explained the law when he has submitted that rule as 
a touchstone. Russell v. R. R., supra. 

When an issue involves both questions of law and fact, as did that to 
which the instruction mas addressed, i t  is the duty of the Court 
to enlighten the jury by stating at  lelast the general proposition or (621) 
definition which it is essential they should understand in order to 
apply the law to the facts and reach an intelligent conclusion. Contribu- 
tory negligence is the want of ordinary care on the part of a complainant, 
and the general definition of ordinary care, whether applied to a com- 
plainant br a respondent, is the degree of diligence which a prudent per- 
son would exercise under circumstances similar to thdse surrounding the 
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person in  question. The Court was not justified in  assuming that the 
jury knew what contributory negligence was, and i t  was therefore error 
to tell1 them to determine from the evidence whether the plaintiff had been 
guilty of an omission of duty, the nature of which they were not pre- 
sumed to understand. The judge is required to submit at  least the ab- 
stract proposition or definition, when i t  is necessary that the jury should 
know what i t  is in order to fit the law to the facts in passing upon an 
issue involving mixed questions of law and fact. Whether he will go 
further and present the law applicable to varying aspects of the facts, is, 
in  the absence of requests for instruction, addressed solely to his dis- 
cretion. For  the reasons given the plaintiff is entitled to a 

NEW TRIAL. 

Cited: S. c., 122 N. C., 799; Graves v, R. R., 136 N. C., 1 0 ;  Xim- 
rnons v. Davenport, 140 AT. C., 411, 412; Ruj7n v. R. R., 142 N. C., 127. 

( 622 1 
VAN BROWN v. JOHN HOUSE ET AL. 

1. A petitioner for a certiorari must show himself free from laches by doing 
all in his power towards having the appeal perfected and docketed in 
time. 

2. The fact that the clerk below charged exorbitant fees for making the 
transcript of "the case on appeal," signed by the judge, is no excuse for 
appellant's failure to send up the record. If the fees were exorbitant, 
the appellant's remedy was to pay the fees, send up the transcript, and 
move to have the clerk's charges retaxed. 

PETITION for certi~ra~ri. 

PER CURIAM. The appellee makes the' objection to the petition for 
certiorari that the appellant has not filed a transcript of the record 
proper (or shown why he could not do so) as a basis for the motion for 
a certiorari for the "case on appeal." The objection is fatal. Pittman v. 
Kimberly, 92 N. C., 562 ; Owens v. Phelps, 91  N.  C., 253 ; S. 11. Freemn, 
114 N .  C., 872;  Bhober v. Wheeler, ante, 471. The petitioner for cer- 
tiorari must show himself free from laches by doing all in his power to- 
wards having the appeal perfected and docketed in time. 

I t  also appears that the case on appeal has been settled by the judge 
and is in the clerk's office below, and i t  is averred by the appellee, and not 
denied by the appellant, that the judge has endorsed thereon that it was 
settled "upon disagreement of counsel"; but if appellant's contention is 
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correct, t h a t  n o  exception was  filed a n d  t h a t  h e  did not  consent to  settle- 
ment  of the  case b y  t h e  judge, h i s  condition is  no better, f o r  nei ther  h i s  
own statement of t h e  case n o r  t h e  record proper  has  been sent up ,  a n d  
n o  excuse i s  show'n. T h e  appellant pleads as  his excuse w h y  the  "case on  
appeal," signed by  t h e  judge, h a s  not been sent up, t h a t  t h e  clerk charged 
exorbi tant  fees for  making  ou t  the  t ranscript  of t h e  same f o r  this  
Court .  I f  so, t h e  appellant 's remedy was to  pay  t h e  fees, a n d  (623) 
send u p  the  t ranscript ,  a n d  move to have t h e  clerk's charges re- 
taxed. I t  i s  t h e  d u t y  of t h e  appel lant  to p a y  t h e  costs of t h e  t ranscript  
even i n  a pauper  appeal.  Bailey v .  Broww, 105 N.  C., 127; Speller v.  
Speller, ante, 356. 

CERTIORARI DENIED. 

Cited: Guano Co. v. Hicks, 120 N.  C., 30; Burrell v .  Hughes, ib., 
279; Parker v. R. R., 121 N. C., 504; Critz v. Sparger, ib., 283; Roths- 
child v. MclVichol, ib., 284; Norwood v. Pratt, 124 N .  C., 747; Stroud v. 
Tel.  Co., 133 N. C., 254; Comrs. v.  Ch,upman, 151 N. C., 328; Walsh v. 
Burleson, 154 N.  C., 175. 

W. H. HIGDON ET AL. v. A. F'. RICE ET AL. 

Trespass Quare Clausum Pregit-Survey-Description i n  Grant-Mis- 
take i n  Calk  for Course and Distance-Parol Evidence-Plot o f  
07iginal8urvey. 

1. I t  is a rule of law that  deeds and grants shall be so run as  to include the 
land actually surveyed with a view to its execution, and par01 evidence is 
admissible to show that,  by mistake of surveyor or draughtsman, the 
calls for course and distance incorporated in  a deed or grant are  different 
from those established by a previous or contemporary running by the 
parties or their agents. 

2. Whenever it  can be proved that  there was a line actually run by the sur- 
veyor and was marked and a corner made, the party claiming under the 
patent or deed shall hold accordingly, notwithstanding a mistaken descrip- 
tion of the land in such patent or deed. 

3. While the plot annexed to a survey, as provided in sec. 2769 of The Code, 
and made a part of the grant for the purpose of indicating the shape and 
location of the boundary, is not conclusive and cannot, of itself, control 
the words of the body of the grant, yet i t  is competent, in connection 
with other testimony, as  evidence of the location by a n  original survey 
different from that  ascertained by running the calls of the grant. 

4. I n  a n  action to recover land a certified copy or the original certificate of 
survey attached to a land grant in the office of the Secretary of State is  
admissible in evidence to prove, in  connection with other testimony, a 
mistake in a line of boundary in the original grant itself. 
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(624) ACTION, for trespass, tried before Starbuck, J., and a jury, at 
Spring Term, 1895, of SWAIN. There was a verdict for the plain- 

tiffs and from the judgment thereon the defendants appealed. The neces- 
sary facts are stated in the opinion of the Court .andsin the dissenting 
opinion of Chief Justice Faircloth. 

Shepherd & Busbee for plaintiffs. 
A. M.  Fry  for defendants (appellants). 

AVERY, J. The questions raised by this appeal are : 
1st. Whether i t  is competent to show by parol testimony that, by mis- 

take of surveyor or draughtsman, the calls for course and distance in- 
corporated in  a deed or grant are different from those established by a 
previous or cotemporary running by the parties or their agents. 

2d. Whether, if in any case parol proof is competent and sufficient to 
be submitted to the jury to show a location different from that deter'- 
mined by following course and distance, the testimony in the case at 
bar raised a question as to mistake in the calls that i t  was the province 
of the jury to pass upon. 

Deeds are executed contracts, but do not belong to that class that must 
be interpreted solely by a consideration of the language of the instru- 
ment or what occurs upon its face. On the contrary, every deed is so 
fa r  ambiguous as to require extrinsic evidence to "fit the description to 

the thing." Safret v. Hartman, 52 N .  C., 199. A defe~tive de- 
(625) scription can npt be aided by parol testimony, because that would 

be both to contradict the terms of the deed and to substitute by 
parol an essential portion of a contract required by the statute (The 
Code, see. 1554) to be in writing. Rut i t  is nevertheless competent to 
correct a mistake in a description by oral testimony tending to show 
what the parties consented to a t  the time of executing a deed, for the rea- 
son that it is in explanation of what is always so fa r  ambiguous as to 
require evidence dehors the deed to establish it. What was the actual 
cotemporaneous location of the land? An ordinary deed of bargain and 
sale is an executed contract between bargainor and bargainee. A grant 
is of the same nature, differing in the fact that the State is grantor in- 
stead of an individual. But no matter which of the two is to be located, 
we must address ourselves to the consideration of the question what the 
parties intended by a description, which, ex necessitate, requires parol 
proof to identify the subject-matter of the contract. The object in such 
investigations is to identify, by actual location, the land which it was 
intended by the parties should pass by the conveyance. flh,afi'er v. Gay- 
nor, 117 N .  C., 15. 

The mission of the courts is to enforce the contract embodied in the 
instrument, and the first step in giving effect to the ambiguous agree- 
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ment is to ascertain under established rules of evidence what the minds 
of grantor and grantee assented to at the time. To identify in the sense 
in  which the term has been used by the Court (Safret v. Hartman, 
supra) is to show i t  to be the same subject-matter that was agreed upon 
by the parties. 

I n  Redmond v. Stepp, 100 N. C., 212, 217, Chief Justice Smith, for 
the Court, said, in reference to the location of a grant: "Our inquiry 
is, What lands were c'overed by the grant when it  was made? I f ,  
guided by the instruction given, the jury shall ascertain the recog- (626) 
nized line between the States at  the period of its issue, and that i t  
was the intent of the parties to run to and stop a t  that line, then sach 
must be the effect, but this intent must be ascertained from the provisions 
of the instrument and the place of the natural objects, marked trees or 
adjoining tracts, as they then exisfed." 

I t  seems to have been conceded that, subject to some not very clearly 
defined restrictions, it is a rule of law that deeds and patents shall be so 
run as to include the land actually shown to have been surveyed with a 
view to its execution. This general rule is supported by a long and unin- 
terrupted line of authorities extending back to the early history of thr 
State. Person v. Roundtree, 1 N.  C., 69 ; S. c., 2 N.  C., 375; Bradford v. 
Hill, ib., 22; Reed v. Schenck, 13 N.  C., 415; Hurley v. illorgan, 18 
N.  C.,.425, 431; Hough v. Horne, 20 N. C., 369; Houser v. Belton, 32 
N. C., 358; Buster v. Wilson, 9 5  N.  C., 143; Cherry v. Slade, 7 7. C., 
82 ; Shafer v. Gaynor, supra. I n  order to show the uniformity and con- 
sistency of the rulings of this Court on this subject, i t  is perhaps well 
to  quote and compare the language of its decisions from the earliest 
period of its history down to tho present: 

I n  Bradford v. Hill, supra, the Court laid down the rule that course 
and distance must be followed except where a natural boundary is called 
for and shown, or '(when marked lines and corners can be proved to have 
%een.made a t  the original survey." Person v. Roundtree was cited with 
approval by Chief Jz~stice Taylor, in Cherry v. Slade, 7 N .  C., 882 ; and 
b y  Chief Justice Ruflim, in Hurley v. Jlo~gan, 18 N .  C., 425; and by 
Chief Justice Pearson, in Houser c. Bclton, 32 N.  C., 358. 

I n  Cherry v. SZnde, supra, Chief Justice Taylor said: '(When- (627) 
ever i t  can be proved that there was a line actually run by the 
surveyor, was marked and a corner made, the party claiming under the 
patent or deed shall hold accordingly, notwithstanding a mistaken de- 
scription of the land in  the patent or deed." I n  the same opinion the 
learned Chief Justice, on page 81, sets forth at  length the facts in the 
case of Pearson v. Rountree, as they appear in a note, 3 N. C., 32, 
italicizing the statement, that the grant did not cover any of the land 
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surveyed, and approving of the ruling that nevertheless his land should 
be located by contemporaneous survey entirely off the land covered by 
the grant. 

I n  Homer v. Belton, supra, Chief Justice Pearson said : ''In the lead- 
ing case, Person v. Rountree, 2 N. C., 378, the course of the first line was 
north from a creek so as to put the whole tract on the north side. The 
marked line ran 'south' from the creek so as to put the whole tract on 
the south side. I t  was held that the course of the first line had been 
written north instead of south, by mistake, and the niarked lines con- 
trol. There is the same reason for holding in this case that east had 
been written instead of m-est." 

I n  the leading case of Reid v. Schenck, 13 N. C., 415, Judge Hende?+- 
son for the Court stated the doctrine to be: "The course and distance 
in a deed can not be altered by par01 evidence of any ex post facto trans- 
action, unless these transactions tend to prove the erection of monu- 
ments of boundary contemporaneous with the execution of the deed'" 
This is precisely the doctrine laid down in Shafer v. Gaynor, 117 
N.  C., at  p. 15, which it is now contended should be overruled. 

I n  Hough v. Horne, 20 N.  C., 369, Judge Daniel for the Court, upon 
the same principle where a call was running "along a public road" 

from one known corner to another, approved the instruction to 
(628) the jury to adopt and locate the line with that one of two branches 

of a road that was the road in 1892 when the deed was parlc~. 
I n  Baxter v. Wilson, 95 AT. C., 137, Justice Ashe said: ('As a general 

rule the position contended for by the defendant is correct (aiz, that 
the call for running with a creek must be preferred to course). Rut 
this is not an inflexible rule. I t  has its exceptions. For  instance, 
where there has been a practical loration of the land, or where it can 
be proved that there was a line actually run and marked and a corner 
made, such a boundary will be upheld notwithstanding a mistaken de- 
scription. Cherry v. Slade, 7 N.  C., 82." 

I n  order to avoid falling into error in a comparison of the authorities 
on this subject, i t  must be borne in mind that this is not n caw, like 
Graybeal v. Powers, 76 N. C., 66, where there mere t ~ o  descriptions of 
a line, one by course and distance and another by a call for a natural 
object, and the question raised was whether a natural object has been 
so identified by the testimony as to make i t  higher evidence than course 
and distance, and to show that the conflict can be only remedied by sup- 
posing a mistake in  copying the calls. The principle that applies here 
is the much broader one laid down in Person, v Rountree, 1 N. C., 69, 
and the cases that hare followed it, that, upon satisfactory proof that 
the original survey was so made as to embrace a totally different tract 
of land from that included in the boundaries set forth in the deed, it is 

390 



N. C.] SEPTEMBER TERM, 1896. 

the province of the jury to find that the calls for course and distance 
were inserted in  the deed by mistake, and that the true location is that 
which they find was made at  the original survey. I t  is always conl- 
petent to show by admissible evidence the location of a contemporaneous, 
not of a subsequent survey, as was held in  Person  u .  Roundt ree ,  
H o u s e r  v. Belton, and S h a f e r  v. Gaynor ,  supra. Chief  Jus t i ce  (629) 
Pearson  did not mean in Graybeal  v. P o w e m  to correct what he 
had said in H o u s e r  v. Bel ton ,  nor to withdraw his aproval of P e r s o n  v. 
Roundt ree ,  where the grant did not embrace one foot of the land sur- 
veyed originally, and he approved the ruling that the survey would be 
allowed to correct the grant in toto  because the survey actually made at  
the time showed a mistake. I n  Graybeal v. Polwers, the learned Chief 
Justice said on page 71: "To allow it ( a  correction to be made) in 
this instance would be not to correct a mis take  but to supersede a line 
fixed by the rules of law by put t ing in i t s  place a l ine m a r k e d  by  one of 
t h e  parties, bu t  w h i c h  for some reason best k n o w n  t o  hirnself  h e  chose 
n o t  t o  have  set o u t  in t h e  deed." N o n  constnt but what if this had been 
the line of a deed marked by the consent of parties contemporaneously 
with the sale, or of a grant marked by the county surveyor when.locat- 
ing the warrant instead of the secret mark of a single party, J u d g e  
Pearsom would not have followed Person  v. Roundtree .  A line marked 
secretly by one of the parties in no sense tends to show what two minds 
concurred in buying and selling, and therefore what land was embraced 
by the original contract. A l&e marked by a single party falls under 
like condemnation with one which i t  is attempted to locate, as in  S h a f e r  
v. Gaynor ,  by a subsequent declaration of one of the parties only. I t  is 
incompetent because the deed can not be corrected or contradicted by 
such ex post facto testimony, though it can by the highest evidence of 
the nature of the original contract, to wit, testimony that the parties 
originally surveyed the line to a particular marked corner. 

f t  ~ o ; l d  seen1 to be settled, if authority can put a question a t  rest, 
that a jury may depart from the words of a grant in fixing its 
location. The principle seemed to Chief  Jus t i ce  T a y l o r  to have (630) 
been a rule of property when he said, in  the opinion in L o f t i n  v. 
H e a t h ,  3 N.  C., 532: "I can not sav whether it was wise in the first 
instance to depart from the words of a grant. But many decisions of 
our Court have allored of the departure in order to fix the locat ion 
where i t  really tuas m a d e  originally." The headnote to the last named 
case is in the following language: "Any mistake or wrong description 
of a plat or patent may be rectified by par01 testimony, and the true 
location of the land be proved by testimony dehors t h e  patent." Of 
course this syllabus, taken from the opinion, was qualified by the pre- 
vious proposition that the proof must tend to show where the location 
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I (  really was made originally." I t  is scarcely conceivable that the learned 
Chief Justice, in an opinion rendered a few years later, should have 
intended, without saying so, to overrule his earlier opinion in Loftin's 
case by laying down the test rule, not for the location of a grant as a 
whole but for determining whether course and distance or a call for 
natural boundaries should prevail in  the location of a single line. Such 
a construction of language, obviously referring to a different principle, 
seems still more strained when the fact is recalled that Person v. Round- 
tree and the cases that have followed i t  were expressly approved in the 
opinion. 

But i t  was insisted that there was no evidence tending to show that 
the original location was diff'erent from that indicated by the courses 
and distances laid down in the grant, and especially that the plat 
attached to the grant, in connection with other testimony, was not com- 
petent as evidence of the location by an original survey different from 
that ascertained by running the calls of the grant. I n  Hurley  v. Mor- 

gan, supra, Chief Justice Rufin said (a t  page 432) : "It  is true 
(631) that the plat can not control of itself the words of the body of the 

grant, but it is by law annexed to the grant and always referred 
to therein as being annexed. When, therefore, i t  appears from it that 
the land surveyed is on the east side of the first line, it i s  a circumstance, 
w i t h  others, from which it m a y  be inferred tha t  in the  certificate of 
courses the surveyor reversed t h e m  by  mistake so as to  transpose the land 
and place it on  the west side of tha t  line." 

I n  Redmond v.  Mullenax, 113 N .  C., 505, the Court said: "The sur- 
veyor is required by the statute (Code, sec. 2769), upon receiving the 
entry and surveying its boundaries, to make two fair plats, one of which 
is to be attached to the grant when issued and the other filed in the 
office of the Secretary of State. The original plat is thus made a part 
of the grant for the purpose of indicating the shape and location of the 
boundary, and is of course evidence, though not conclusive, to be sub- 
mitted to the jury as to the true shape and location of the land.'' 

The controversy hinges upon the question whether a call of "west 
985 poles," indicated by the line 51-52 on the plat, used on the trial, 
was omitted from the grant by mistake. That call did not appear in 
the original grant, and on the diagram attached to the grant a line 
corresponding to that call was laid down and was f o l l o ~ ~ ~ e d  by one cor- 
responding to the next call, "south 544 poles." "-1 certified copy pur- 
porting to be a copy of the original survey on file in the Secretary's 
office" was introduced by the plaintiff, in which appeared the line, 
"west 985 poles." The statute (Code, sec. 2'769) requires that the 
county surveyor, upon recei~ing the entry an'd order of survey, shall 
make the survey as soon as may be, "and make thereof two fair plats, 
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and shall set down in words the beginning, angles, distances, marks and 
water courses and other remarkable places crossed or touched 
by or near to the lines of such lands, and also the quantity of (632) 
acrels . . . and he shall transmit the plats to the office of 
the Secretary of State or deliver them to the claimant within one year, 
together with the warrant of survey, one of which, with the warrant, 
shall be filed by the Secretary, and the other annexed to the grant." 
This is the only means provided by statute for informing the Secretary 
of State as to what are the calls of the survey to be incorporated in the 
grant, and i t  is difficult to conceive how the surveyor could record upon 
the plat the "angles, distances, marks and water courses and other 
remarkable places crossed or touched by or near to the lines of such 
lands" unless it was contemplated by the law that on the side or foot 
of the paper containing the diagram should be written the more minute 
description mentioned in the statute, together with the courses and dis- 
tances, all of which is to be embodied in the grant. That such is a com- 
mon custom among surveyors is a matter of universal knowledge on the 
part of all whose business it is to be conversant. with the practice in 
issuing grants. I t  must be admitted, at  all events, that whether the 
certificate of calls for course and distance, which is the basis of the grant, 
be located or made by the statute a portion of the plat or not, i t  is 
certainly evidence filed with the Secretary to show what land was sur- 
veyed and intended by law to be covered by the grant issued in pur- 
suance of the survey, and, being documentary evidence, a copy certified 
by the legal custodian was admissible in place of the original. Code, 
see. 1342. The certificate of courses and distances, being properly be- 
fore the Court, was certainly evidence, if it was not proof conclusive, 
that the Secretary made a mistake to the prejudice of the plaintiffs, 
and which they had a right to correct when he failed to follow the 
certificate of the proper officer authorized to make the original 
suryey, and embrace in the grant the land covered by the courses (633) 
and distances set forth in  his certificate, made of the original 
location in pursuance of the warrant. Cooper v. White, 46 N .  C., 389. 
The purpose of the Secretary was doubtless to include the land actually 
surveyed, according to the certificate, as the law intended ha should do. 
Had  he done so, the place where the trespass was committed would 
have been embraced within the boundaries of the plaintiff's land. 

The Court instructed the jury, among other things excepted to, in 
substance that the leading object in determining the location of deeds 
and grants was to ascertain the intent of the parties, which must ordi- 
narily be determined by the description; but that where it is alleged 
that the description fails to express the intent of the parties on account 
of some mistake of the draughtsman, evidence in the shape of writings 
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' or circumstances may be considered by the jury as tending to shorn the 
mistake; and if they show it clearly, then the deed must be so con- 
strued as to express the intent of the parties by correcting i t ;  otherwise, 
they would not so construe it. 

The judge then called the attention of the jury to the testimony of the 
surveyor, Slagle, that, run according to the courses and distances laid 
down in the grant, the lines would cross themselves, and the last call 
would give out beyond the beginning corner and fail to reach Connely7s 
Creek, on which a portion of the land is said in  the grant to lie, and 
which is indicated in the diagram introduced in evidence. On the 
other hand, he called the attention of the jury, as bearing upon the 
question of mistake, to the fact that, by running the courses and dis- 
tances contained in the certified copy of the original survey, the land 

would be located on the waters of Connely's Creek; that 10,000 
(634) acres, the number paid for, instead of 640 acres, would be em- 

braced in the boundary, and the survey would also conform to the 
shape of the diagram. 

While the judge did not tell the jury that '(the plat of itself could 
control the words of the body of the grant where no alteration was 
made or proposed in the grant," he did follow the doctrine laid down 
by Chief Justice RufJn, in  Hurley v. Xo~yan ,  supra, that "the form of 
the plat7' was a ('circumstance, with others, from which it may be in- 
ferred that there mas a mistake made by the Secretary,".and did not 
go so far  as did Judge Battle in his opinion in Coper v. White, supra, 
389. 

But this case is much stronger than that colltemplated in Hurley v. 
Morgan, as making a bare diagram competent, because it tends to show 
by reason of its shape that the Secretary might have been led into a 
mistake by the certificate of the surveyor. For  here i t  appears as an 
affirmative fact that the surveyor certified the courses and distances so 
as to conform to the shape of the plat; and the certificate and shape 
of the plat, as in the case of Cooper v. White, supra, are each corrobora- 
tive of the correctness of the other. The principle is in no wise affected 
by the dictum in Literary Fund v. Clark, 31 N .  C., 68, though that case 
was overruled by Campbell v. Branch, 49 N .  C., 313. But in  the ruling 
in that case the language used, if understood, in no way modifies the 
principle stated in  Hurley v .  Morgan and relied upon by the plaintiffs 
in the case at  bar, since i t  only reiterates the principle decided in 
Hurley v. Xorgan that a diagram of itself can not control the courses 
and distances in the body of a grant when their correctness is not 
questioned, but does not overrule the doctrine that its shape is a cir- 
cumstance tending to show, what appears here by direct proof, that 
there was a mistake made in incorporating courses and distances into the 
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grant differing from those indicated by the survey and intended (635) 
by law to be embodied therein. Cooper v. White, supra. His 
Honor properly told the jury that the plaintiffs must recover, if at 
all, upon'the original grant, with satisfactory eridence that the mis- 
take was made in  omitting the call, "west 985 poles," as contended. For 
the reasons given, the judgment is 

AFFIRMED. 

NOTE.--AVERY, J. Since the foregoing was written, on inspection, the 
original surveyor's certificate in the Secretary's office shows that it 
was written in  the usual way, on the same paper, with and at the side 
and bottom of the diagram, and contains the course, "west 985 poles," 
which he intended the Secretary to insert in the grant, and which the 
Secretary by mistake failed to embody in the calls. 

MONTGOMERY, J., concurring. The point on which this case turned 
was whether between the parties to the suit a certified copy of the 
original certificate of surve'y attached to a land grant in the office of 
the Secretary of State was admissible in eridence to go to prove a mis- 
take in a line of boundary in the original grant itself. 

I concur in the opinion delivered by Justice Avery for the Court that 
i t  was admissible for that purpose, and in the conclusion arrived at  in 
the opinion I also concur. The learning on other points in the opinion 
of Justice Avery and in that of Chief Justice Faircloth in dissent I have 
not felt that I was called upon to decide in this case. 

FAIRCLOTH, C. J., dissenting. I can not agree with the majority. I n  
this case the original grant, under which the plaintiff claims, contains 
orer 55 lines and corners, on the waters of Savannah Creek, Green's 
Creek and Connely's Creek, beginning in the county line and re- 
turning to said county line at  a hickory which can not be found, (636) 
and thence to the beginning. The grant gives the course and 
distance of each line, except the last one, which calls for the county 
line to the first corner. 

The controversy arises on the course to be followed from corner No. 
51, that is to say between 51 and 52 corners. Corner 51 is admitted to 
be a true corner. Starting thence, the call in the grant is south 544 
poles to a stake, thence 873 east 840 poles to a hickory in the county 
line, thence along said line to the beginning. 

According to the record before us the surveyor's certificate agrees 
with the grant, but the plat on which the certificate is written marks 
a, line which when run is found to be '(west 985 poles" to a stake, start- 
ing from the agreed corner NO. 51, that is to say from 51 to 52. 
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The question is, Does the grant control, or can parol evidence be 
heard to show that the line, '(west 985 poles," drawn on the plat is the 
true line? It is admitted that if the former controls the defendant is 
not a trespasser as alleged, but if the latter controls then he is a tres- 
passer. The defendant excepted to the admission of evidence tending 
to establish the line "west 985 poles" on the ground that such line was 
not called for in the original grant to Allison and Rogers, under whom 
the plaintiff claimed, and because i t  contradicted the expreds calls of 
the grant. 

Slagle, the surveyor, testified that following the calls of the grant 
would not reach the waters of Connely's Creek and that the lines would 
cross each other, and that the line "west 985" would cross Connely's 
Creek; also that he could not find any hickory in the county line, and 
that he "did not find any marked line or corners after leaving dog- 
wood and poplar at 47"; that the calls 48 to 53 inclusive were for 
stakes, and that 54 called for a hickory in the county line which he 

could not find. The plat has no letters or figures to indicate 
(637) course and distance. There was other evidence not necessary to 

recite. Judgment for plaintiff and appeal by defendant. 
I n  the early history of our State many embarrassing questions of 

boundary arose, and in their consideration this Court laid down some 
rules which have been since followed, the general rule observed being 
that a grant or deed can not be contradicted by parol testimony, to which 
there are some carefully guarded exceptions. 

I n  Person v. Roundtree, 1 N. C., 69, better reported in 2 N. C., 375, 
the defendant entered the land beginning at a point on Shocco Creek, 
and the, actual survey proved on trial, and the lines run %outh," etc., 
putting the entire lot entered on the south side of the creek, and he 
showed his actual possession of the same for some time. The grant, 
starting at  the first station on Shocco Creek, owing to some mistake 
called the first line "north," etc., putting the lands on the north side of 
the creek, so that the grant did not cover any of the land surveyed. The 
Court said the mistake should not prejudice the defendant, and that he 
was entitled to the land intended to be granted, which had been sur- 
veyed. And the same principle has been followed in  other cases, and 
in  Homer v. Belton, 32 N. C., 358, "west" was substituted for  ('east" 
upon competent testimony. I n  many ways the course and distance in 
the grant are controlled; as, if a natural object is called for, the dis- 
tance called for in the grant or deed, whether i t  falls short or goes be- 
yond the natural object, must ~ i e l d ;  and when a corner is some marked 
monument or tree well marked a t  the time of the grant, and can be 
shown by competent proof, the line must go to it, varying the course 
called for in  the grant as little as practicable. I n  such cases the 
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natural objects, as a stream, another's established line, county line and 
the like, are allowed to control because they are less liable to mis- 
lead than the calls of the deed, in which mistakes are more likely, 
owing to careless writing or copying by the surveyor or Secretary (638) 
in filling up the grant from the plat or surveyor's report. 

Without attempting to refer to the many cases on this question, we 
refer to the well-considered case of Cherry v. Slade, 7 N. C., 82, where 
some rules applicable here are laid down. The fourth rule was: "Where 
there are no natural boundaries called for, no marked trees or corners 
to be found, nor the places where they once stood can be ascertained and 
identified by evidence, or where no lines or corners of an adjacent tract 
are called for, in  all such cases me are of necessity confined to the 
courses and distances described in the patent or deed; for, however 
fallacious such guides may be, there are none others left for the loca- 
tion. P. 91. This rule is decisive of the present case. There is no call 
in  the original grant for such a line as "west 985" from corner 51, nor 
for any corner. There is no proof of such line or corner. I n  fact, the 
witness who surveyed the line says, "I did not find any marked line or 
corners." The plaintiff relies upon the fact that the plat attached to 
the grant shows such a line as ('west 985." As we have said, the plat 
shows nothing but bare lines on the paper, with no letters or figures 
indicating either course or distance. However the plat annexed to a 
grant may in some cases aid in  the interpretation of ambiguous calls, 
it can have no effect in this case, since it does not purport to lay down 
any natural course or natural object a t  its terminus on said line. 
Literary Fund v. Clark, 31 N.  C., 58. 

I n  Graybeal v. Powers, 76 N. C., 66, the Court said: "Marked line 
trees and corners, not called for, have been allowed to control an obvious 
mistake in  regard to course; for instance, a mere slip of the pen in 
writing 'north' instead of 'south' and the like, but you must in  the 
language 'go by the distance' unless it be controlled by a call for a (639) 
natural boundary, whether it fall short of or go bqond  a tree, 
marked as a common tree, but which is not called for. To allow the 
terms of a written instrument to be varied by parol evidence is a proposi- 
tion for which no lawyer will contend. The only exception is made by 
our courts in questions of boundary, when, there being no natural 
boundary called for, parol evidence corroborated by natural evidence 

. of trees marked at the time, although not called for, is allowed to cor- 
rect or explain a mistake in the courses of the grant;  to allow it in this 
instance would be not to correct a mistake but supersede a line fixed 
by the rules of law by putting in its place a line marked by one of the 
parties, but which, for some reason best known to himself, he chose not 
to have set out in  the grant." I n  that case his Honor authorized the 
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jury to follow a line marked by one of the parties when he took out his 
grant, which line was inserted in the grant, and this Court held that 
there was error. 

I n  MizelZ v. Simmons, 79 N. C., 182, it was said: "Course and dis- 
tance is a certain description in  itself, and to make i t  yield to a 'supposed 
line' supported by neither deed, possesssion nor marked boundaries 
would be to make the more certain yield to the less certain and fallacious 
when the rule is that course and distance give way only to something 
which is more certain." Redmond v. Stepp, 100 N.  C., 212. 

Ordinarily quantity is not description, but where the boundaries are 
doubtful i t  may become important. There is no doubt about the bound- 
ary, according to the terms of the grant, and we have said there is no 
other competent evidence to show any other lines. 

I n  Reddick v. Leggett, 7 N.  C., 539, i t  is thus stated: "I grant to 
J. S. one thousand acres of 1and.and no niore, bounded as fol- 

(640) lows, etc., and two thousand acres are included in the lines. The 
two thousand acres pass, as the buts and bounds are more cer- 

tain than quantity, which depends on admeasurement and calculation; 
and the quantity is in no way material, except in lands where the 
boundaries are doubtful, and then it may be thrown into the one scale 
or the other as a circumstance." 

Our conclusion then is that the bare line on the plat, with no letters 
or figures to indicate course and distance, unsupported by any marked 
trees, corner or natural boundary, and no places where they once stood 
can be ascertained by evidence, is not sufficient evidence to be submitted 
to a jury to contradict or control course and distance set out in the 
grant. Young v. R. R., 116 AT. C., 932. As the case turns upon this 
question, i t  is unnecessary to consider other exceptions. 

FURCHES, J. I concur in  the dissenting opinon. 

Cited: Johnston v. Case, 131 N.  C., 497; X'cNeely v. Lazton, 149 
N.  C., 334; Lumber Co. v. Hutton, 152 N.  C., 541 ; Powers v. Baker, ib. ,  
720; Clarke v. Aldridge, 162 N.  C., 331; Allison v. Kenion, 163 N.  C., 
585; S. v. Jenkina, 164 N .  C., 529; Belk v. Vunce, 165 N .  C., 675; 
Gunter v. Mfg. Co., 166 N.  C., 167; Lee v. Rowe, 172 X. C., 546. 
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IN RE E. L. REID AND E. 0. CURTIS. 
(641 

Election Lazu-Regist~ation-Uuty of Registrars. 

1. Under chapter 159, Acts of 1895 (election law),  registrars may ask the 
elector his age and residence, the township or county from whence he 
removed, in case of such removal since the last election, and (under the 
authority of sec. 1, Art. VI of the Constitution) whether he has resided 
in the State twelve months, and in the county in which he proposes to 
vote ninety days preceding the election. 

2. If, in reply to such questions, the elector h s w e r s  that he is twenty-one 
years old, and has resided in the State twelve months and in the county 
ninety days preceding the election, it  is the duty of the registrars, upon 
his taking the prescribed oath, to record his name as a voter; but by- 
standers may require him to be sworn as  to his residence 

3.  Challenges must be made a t  the time and in the manner specified in the 
election law of 1895. 

(AVERY and CLARK, JJ., concur, but are of the opinion that the additional 
question, to wit, whether the applicant for registration "has been con- 
victed of an infamous crime," should be allowed to be asked.) 

This matter came up to this Court on the appeal of E .  L. Reid and 
E. 0. Curtis, registrars of the 5th ward of Winston, Forsyth County, 
from an order made by Walter A. Montgomery, one of the justices of 
the Supreme Court, in chambers in  Raleigh, on 13 October, 1896. The 
order was made upon proceedings instituted under section 7 of the 
Election Law of 1895. The petition, accompanied with affidavits to 
support it, alleged that Curtis and Reid, registrars, had unlawfully and 
corruptly combined to prerent lawful registration in their ward and 
ware carrying the plan into effect; and there was a prayer for an order 
to compel the registrars to proceed with the registration of all lawful 

' voters. Counter-affidavits were filed in which the facts stated in 
the petition were denied, and especially the charge of a corrupt (642) 
combination on the part of the registrars to prevent registration. 
Upon the hearing by Justice Montgomery i t  was found as a fact that 
the registrars had not combined to prevent legal registration, but that 
they were violating the election law as to the registration of voters; 
and i t  was ordered that they should proceed with registration according 
to law as prescribed in the order. The rules prescribed in the order are 
set out in the opinion of the Court. 

J .  W .  Graham for plaintif. 
E.  B. Jones and Sheph~rd & Busbee for defendants. 

FAIRCLOTH, C. J. This matter comes before us by appeal from an 
order and judgment made by W. A. Mowtgomery, one of the justices 
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of this Court. After argument by counsel, we are of opinion that said 
order is in accordance with the true intent of the Act of Assembly of 
1895, ch. 159, and the same is affirmed. I n  consideration of the im- 
portance of the matter, it is proper to say that we think the registrars 
under said act may ask the elector his age and residence, as well as 
the township or county from whence he removed, in the case of a 
removal since the last election, and the name by which he is commonly 
known, and that by authorit'y of the Constitution, Art. VI ,  sec. 1, the 
registrars niay ask the elector if he has resided in  the State twelve 
months next preceding the election and ninety days in  the county in - 
which he offers to vote, and that no more questions can be asked by the 
registrars under said act. I f  the elector answers that he is 21 years 

old, and has resided in the State twolve months and in the 
(643) county ninety days previous to the election a t  which he proposes 

to vote, i t  is the duty of the registrars, upon his taking the oath 
prescribed by section 16, to record his name as a voter. Upon the re- 
quest of any bystander he can be sworn as to his residence. Challenges, 
if made a t  all, must be made a t  the time and in  the manner specified 
in the act. 

AFFIRMED. 

FURCHES, J. (concurring) : Concurring in the opinion of the Court, 
I wish to express my reasons for doing so upon one question considered 
but not discussed in the opinion. 

I t  was contended by one member of the Court that there should be 
added to the questions to be asked the party proposing to register one 
other question, to wit, '(Whether he has been convicted of any infamous 
crime." And i t  was claimed that this was not only necessary to pre- 
serve the purity of the ballot box but was required by section 1, 
Article V I  of the Constitution, and that i t  was also required by section . 
13, chapter 159, L a m  1895. 

I do not think so. Both the Constitution, Article VI ,  section 1, and 
Laws 1895, chapter 159, section 13, contain much more than this simple 
proposition-whether the elector has been convicted of any infamous 
crime. To this sentence the Constitution adds, "Unless such person 
shall be restored to the rights of citizenship in  a manner prescribed by 
law." And section 13, chapter 159, Laws 1895, adds, '(Unless they shall 
have been legally restored to the rights of citizenship." This, to my 
mind, presents a very different proposition to that contained in the 
sentence, "Whether he has been convicted of any infamous crime." I f  
that alone had been a disqualification of the elector, I would have 
agreed that i t  was a proper question to be asked by the registrar. 

I t  is conceded that the registrar while registering the vote of electors 
is not a judge-trier of the elector's qualifications. I t  is his duty to 
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register the names of those claiming to be qualified electors. (644) 
Their names being on the registration books gives them a stand- 
ing in Court, but if their right to vote is disputed, if they are chal- 
lenged, thesir right is to be determined by the judges. But unless 
their names are put on the registration books they can not have the 
question tried, no matter how just their claims are, and they are not 
allowed to vote. I f  upon the trial i t  is found that they are not qualified 
voters their names are stricken off, and they stand as if their names had 
never been put on the books. I t  is true that the registrars are allowed 
to ask certain questions, and this may seem inconsistent with what I 
have said, but i t  is not. 

A simple answer to either one of the questions allowed determines the 
question as to the right to register; for instance: "Are you 21 years 
old?" Answer: "No." This ends the matter. Suppose the answer 
should be '(Yes" instead of "No" and a bystander says he is not. I t  will 
not be contended that the registrars could proceed to t ry  this question. 
But i t  would be their duty to register his name and let the party that 
disputes his age make the challenge. And at the proper time and in  the 
proper way the judges will try the question. And so i t  is with the other 
questions allowed by the Court; a plain, simple answer from the party 
proposing to register determines his right to do so. 

But this is not the case with regard to the question proposed to be 
asked-"Whether he has been convicted of any infamous offense." Sup- 
pose he answers "Yes"; this answer does not determine his right to vote. 
I t  may be that he was convicted before 1877, and if so he is still entitled 
to vote; or, suppose that since his conviction "he has been legally r e  
stored to the rights of citizenship," then both the Constitution and 
the Act of 1895 allow him to vote. So i t  is seen that, if he s h ~ u l d  (645) 
answer "that he had been convicted of an infamous offense," this 
does not determine his right to vote, but leads to an investigation as to 
whether i t  was before 1877, or if since then, whether he has been legally 
restored to the rights of citizenship. And this is an investigation that 
the registrars are not authorized to make or determine. 

I am therefore of the opinion that this question should not be allowed. 

CLARK, J. (dissenting in  part). To the questions held by the Court 
allowable for the registrars to ask I think should be added, in any case 
the registrars think proper, this, "Whether he has been convicted of any 
infamous offense." The same clause of the Constitution (Art. TI, see. 
1) which the Court holds authorizes the inquiries as to his age and resi- 
dence contains the express provision that no one shall be an elector if he 
has been adjudged guilty of an infamous offense. I f  that clause an- 
thorizes the inquiries as to age and residence, it also necessarily au- 
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thorizes this inquiry, if the registrars think proper. The election law 
(Laws 1895, ch. 159) so provides also, for in  section 13 i t  provides that 
no person shall be allowed to  register or vote if he has been adjudged 
guilty of an infamous offense since 1 January, 1877. How can the reg- 
istrars discharge that imperative command of the law not to allow any 
such person to register unless, if they have any doubt, they are permitted 
to ask the question before he does register 1 

It is as much a crime against the elective franchise to permit dis- 
qualified persons to vote as to reject those who are qualified. I n  avoid- 
ing one evil we must not run into the other. Evi ta ta  Charybdi  i n  Scyl- 
l a m  incidere. The act of the Legislature evidently (as I think) intends 
to guard against both evils alike. 

(646) AVERY, J. (dissenting). The Election Law (ch. 159, Laws 
1895, see. 13) provides "that the following classes of persons shall 

not be allowed to register and vote in this State, to wit, persons under 21 
years of age, idiots, lunatics and persons who upon conviction or confes- 
sion in open court shall have been adjudged guilty of felony or other 
crime infamous by the laws of this State, and committed after 1 January, 
1877, unless they shall have been legally restored to the rights of citizen- 
ship." I t  is concluded by the majority of the Court that i t  is the right 
and duty of the registrar to ask every person who offers to register what 
is his age and residence, and to refuse to register any whose answers show 
that they are disqualified because they have not attained the age of 21 
gears or have not resided for the requisite period in the State and county, 
or are not residents of the townships in which they purpose to vote. I n  
this ruling I fully concur. But the Constitution, Article TI, see. 1, 
provides, in the rery same language used in section 13 of the act, for the 
disfranchisement of those adjudged guilty after conviction or confession 
in open court, ('unless restored to citizenship in a manner prescribed 
by law." The whole Court concurred in Harr i s  v. Xcnrborough, 110 
N.  C., 232, in sustaining the power of the Legislature to enact reasonable 
regulations, and this holding is supported by the highest authorities 
upon constitutional law. Cooley Const. Lim., pages 757, 758. The Leg- 
islature has declared that these infamous persons "shall not be allowed 
to register." By whom shall they be denied that privilege? Manifestly, 
by the only officers who have the opportunity to allow or disallow the 
registration. I think that section 13 is imperative in its mandate that 
neither infants nor infamous persons shall be permitted by the regis- 
trars to have their names enrolled on the list of voters. The rnaiority 

u 

of the Court concede the power of the registrar to ask one offer- 
(647) ing to register what is his age, and if he answers that he is 18 to 

refuse to record his name. Upon what reasonable pr'inciple is he 



N. C.] SEPTEMBER T E R N ,  1896. 

denied the right to ask such persons whether they have, since 1 January, 
1877, been adjudged guilty on conviction or confession in  open court of a 
felony or other infamous crime? I confess I do not understand. I t  is 
immaterial whether the registrar be required to add to this question the 
further interrogation, "And have you since been restored to citizenship 1" 
or whether he permits the proposed voter to add to his answer the state- 
ment that he has been restored. 

I see no reason why the merciful provision that a felon niight be 
allowed restoration to citizenship, which is generally conditioned by 
statute upon proaf of a reformation in  his life for a certain period, 
should be placed in a more favorable plight before the law than a boy 
of 20 years of age or a nonresident who has never been accused of pre- 
vious dishonesty? The fact that the infant, in response to the usual 
question, says he is 21 years of age will usually fix upon him the scien- 
t e r  in  case of subsequent indictment for perjury in  corruptly taking the 
oath, under section 36 of the act. But the felon, being asked no questions, 
may well contend, when arraigned for the same offense, that no one had 
explained to hini that he was disqualified; and that, on the contrary, 
some unauthorized persons had informed him that he was a qualified 
voter, and he so honestly believed. I f  the construction placed upon the 
act by the majority of the Court be correct, then the law leaves a loop- 
hole for conaicts to escape the consequences of a false oath, while careful 
provision is made under that same section of the Constitution, and in the 
provisions of the same section of the act, to punish any inexperienced 
youth who may attempt to perpetrate the same fraud and resort to per- 
jury to effect his object. I f  such is the proper interpretation of 
the law, i t  is neither fair nor just. I f  nonresidents and infants (648) 
are to be interrogated and subjected to the perils of conviction 
and punishment for perjury, much more must the Legislature have in- 
tended that safeguards should be interposed to prevent the lowest class 
of our people from exercising the highest and most important duty and 
privilege of a citizen. 

Where one is charged with the misdemeanor of retailing spirits, the 
law makes i t  incumbent on him to shorn on the trial that he was licensed 
by the proper authorities of the Gorernment to sell, if he mould avail 
himself of that defense. So, where one enters uppn land after being 
forbidden to do so, i t  is made incumbent on him when indicted to show 
if he can, as a defense, that he acted in good faith or under a license 
from the owner. S.  v. Glenn ,  118 N. C., 1194. A similar rule applies 
in all cases where the matter of excuse or defense is peculiarly within 
the knowledge of the defendants. S. v. Rogers ,  post,  793. I can not see 
how i t  imposes any peculiar hardship on a felon to throw upon him the 
burden of explaining that for good beharior he has been restored to the 
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full enjoyment of the rights of citizenship. I think that every good 
citizen of the State, who is interested in the common welfare and desires 
to see elections conducted fairly and honestly, ought to prefer and would 
prefer to answer with head erect that there is no brand of infamy upon 
him rather than have his vote and power as a citizen neutralized by a 
convict, who is one of the vilest of the vile, because of the failure to 
subject the felon to the same sort of interrogation. No man ought to be 
ashamed'to swear that he has never been convicted of a felony or in- 
famous crime, and it is inconceivable that good men should be so ex- 
tremely and foolishly sensitive as to object to such interrogation. But 

the fact that there may be such persons is no excuse for allow- 
(649) ing the Constitution to be evaded and the purpose of the Legis- 

lature to be thwarted. 
To the foregoing dissent upon the merits I must add that the 

opinion which I have filed in Harlciws v, Cathey, post, 658, sets forth 
my views as to the jurisdiction in this as well as in that case, with the 
difference that i n  Cathey's case the justice who heard the case was called 
upon to pass on the title to an office. 

H. S. HARKINS v. J. L. CATHEY, CLERK OF THE SUPERIOR COURT OF 
BUNCOMBE COUNTY. 

Election Law - Judges of Election - Appointment - Qualificatiom - 
.Mandamus - Supreme Court -Justices of Xupreme Court - Juris- 
diction. 

1. The election law of 1895 (chapter 159, Laws 1895), conferring upon the 
judges of the Supreme and Superior Courts general supervisory jurisdic- 
tion over clerks of the Superior Courts in the performance of their duties 
under the election law, with power to issue rules on such clerks, and on . 
the hearing thereof to make summary orders and directions for their 
proper enforcement, is constitutional. 

2. Upon failure of a chairman of the State executive committee of a political 
party to designate judges of election on behalf of such party, as provided 
in sec. 7, ch. 159, Laws 1895, the persons appointed by the clerk of the 
Superior Court of a county must belong to the political party for which 
they are  appointed. 

3. Where the chairman of the State executive committee of one political party 
fails to designate the judges of election for a particular county for and 
on behalf of such party, and the clerk of the Superior Court, under the 
exercise of the power of appointment given i n  sec. 7 of ch. 159, Laws 
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1895,  appoints persons not having the requisite qualifications, the chair- 
man of the executive committee of another political party in such county 
may bring mandamus to compel the clerk to appoint proper persons. 

4. Under sec. 7, ch. 1 5 9 ,  Laws 1 8 9 5 ,  giving to the judges of the Supreme and 
Superior Courts supervisory power over the clerks of the Superior Courts 
in the performance of all the requirements of said act, a single Justice 
of the Supreme Court has jurisdiction to remove judges of election ap- 
pointed by a clerk, i f  they have not the requisite qualifications, and to 
order other and suitable persons to be appointed. 

AVERY, J., diesenting. 

MANDAMUS, brought by H .  S. Harkins, Chairman of the Republican 
Executive Committee of Buncombe County, to compel J. L. Cathey, 
Clerk of the Superior Court of Buncombe County, to comply with the 
election law of 1895 in the appointment of judges of election, heard by 
Hon. D, M. FUROHES, one of the Associate Justices of the Supreme 
Court, on 24 October, 1896. The opinion and order of his Honor are 
as follows : 

This proceeding is brought under chapter 159, Laws 1895, being 
"An act to revise, amend and consolidate the Election Laws of North 
Carolina," to compel the Clerk of Buncombe County to comply with the 
provisions of the act in appointing judges of election. 

I t  is alleged and admitted that the plaintiff is a resident and qualified 
voter in Buncombe County, and that the defendant is the Clerk of the 
Superior Court of said county. It is alleged and admitted that Hal  
W. Ayer is the chairman of the People's Party, which party voted 
more than thirty thousand votes in 1898, and that as such Chairman 
he had the right to designate to the defendant the names of 
persons to be appointed judges of the election to be held in (681) 
November, 1896. And i t  is alleged and admitted that he failed 
to make this designation on or before the first Monday in October, 1896, 
which was 5 October, but did so on or about 13th of said month. ,4nd 
i t  was alleged by the defendant that, receiving no list from said Ayer, 
Chairman as aforesaid, he proceeded to make said appointments, as it 
was his duty under said act to do. 

Upon the hearing of this case the defendant's counsel contended that, 
defendant having received no list from said Ayer on 5 October, i t  was 
his duty to proceed to make said appointments without such list, and 
without regard to what party the appointees should belong, so that he 
observed the other qualifications contained in said act. And Mr. David- 
son stated that, being called upon for his opinion by the clerk, he so 
advised him. But  it was contended that, notwithstanding the opinion 
of Mr. Davidson, the clerk (the defendant) had in fact observed the 
distinctions between the different political parties; and as he had re- 
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HARKINS W. CATHEY. 

ceived lists from the chairmen of the Deniocratic and Republican 
parties, which he observed, that he did appoint one Populist from each 
precinct except four, namely, 1st and 2d precincts of Reem's Creek, 
Avery's Creek and Black Mountain precincts. 

I t  was also contended that, these parties haTing been lawfully ap- 
pointed, the Court had no right to remove the incumbents and to fill 
or cause their places to be filled by other pelrsons. I t  mas further insisted 
that the plaintiff Harkins, was a Republican and Chairman of the 
Republican Executke Committee of Buncombe County, and therefore 
he had no right to bring and maintain this proceeding. 

This statement of facts presents the questions of law arising 
(652) thereon and the contention of the parties. 

This act, ch. 159, Eiec. 7, Laws 1895, gaTe to Mr. Ayer, as 
Chairman of the People's party, the right to designate to the defendant 
the names of the persons to be appointed judges of election for his party 
in Bunconzbe County. Had this been done on or before the first Monday 
in October the defendant would have had no discretion, and i t  would 
have been his duty to make the appointments as designated. He  would 
then have been but the agent provided by law to carry out the will of 
Mr. Ayer. 

But, as he received no such list from Mr. Ayer on or before the first 
Idonday in October, it then became his duty to make such appointments, 
observing the requirements of the law for such judges, o m  of which is 
that they must be members of the People's Party, if there are such in 
the township. This is clearly shown to be the spirit and intention of the 
law, and is clearly manifested by the language used in giving the clerks 
this power, to wit, that if "the chairmen of the State Executive Coni- 
mittees or either of them, shall have failed to recomniend persons so 
qualified for said appointments, then the clerk shall appoint suitable 
persons, having all the requisite qualifications herein described, without 
such recommendations." 

I t  seems to me that there can be no doubt but that this language 
includes the requirement that the person appointed shall belong to the 
political party for which he may be appointed. But this does not 
prevent the clerk from selecting from the persons otherwise qualified 
of the political party for which he is making the appointment. 

This is a public law, intended for the whole people, and the whole 
people are interested in the correct interpretation and enforcement of 
the same. I therefore fail to see anything in the: objection to Mr. 

Harkins bringing and prosecuting this proceeding. I am in- 
(653)  formed that Judge Hoke took the same view of this law that 

I have taken in the Salem case, which was recently before him. 
There, as I understand, the Clerk, not having received the list from 
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Mr. hyer, appointed a Republican registrar for the People's Party. 
The Chairman of the Democratic County Committee applied for and 
obtained a rule on the Clerk; the Republican was removed and a mem- 
ber of the People's Par ty  appointed. I may not be entirely correct 
in stating the facts of the case before Judge Hoke, but I state then1 as 
I haye heard them. If I have stated the facts correctly and his ruling, 
I agree with him. I f  it should be that I am mistaken as to the facts 
and ruling in the case referred to, it will not affect my own decided 
opinion of the law as above expressed. 

This act (sec. 7) provides "that the Judges of the Supreme and 
Superior Courts shall exercise general supervisory power over the 
Clerks in the execution and performance of all the powers, duties, 
directions and requirements of this act." This I construe to give 
me the power to inquire into the manner in which the Clerk has 
discharged his duty, and, if I find that he has not discharged i t  
according to law, to overrule and correct him, and if I find that he 
has made appointments in violation of the law, to declare them void, 
and to require appointments to be made in accordance with the law, 
and to sustain his appointments where they have been made according 
to law. 

I have now declared the law bearing on the case as I understand it. 
And this brings me to a consideration of disputed facts, which have 
given me much more trouble than the questions of law involved. And 
i t  seenis strange to me that a man possessing the other requisitc quali- 
fications for a judge of an election should not have sufficient promi- 
nence among his neighbors for them to determine to what 
political party he belonged. But such seems to be the case1 (654) 
here. 

While there are reasons for me to suppose that the defendant 
acted under a misapprehension of his rights in making these appoint- 
ments (Mr. Davidson's advice), I shall give him the benefit of the pre- 
sumption that he did right in making these appointments, unless it 
appears otherwise from the evidence or from his admissions, and that 
the burden (outside of admissions) is upon the plaintiff; that, acting 
under this rule, I find that C. B. Leonard, appointed for the first 
precinct, town of Asherille, W. W. Owensby for the second precinct, 
W. D. Justice for the fourth precinct, and G. W. Freeman are Popu- 
lists; they so swear; and I give them credit for knowing to what party 
they belong and for swearing the truth, although there is evidence 
before me tending to show that W. D. Justice is now Chairman of the 
Democratic Club in Xsheville. I also find under this presumption 
that W. M. Jones is a Populist, although there is evidence showing 
that he is now one of the city Aldermen of Asheville and was elected 
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as a Democrat. At this time when there are so many changes, I do 
not think this proves that he is not a Populist now; and I find upon 
the direct testimony of W. H .  Wilson, corroborated by that of H. S. 
Harkins and not contradicted by any evidence, that W. P. Brown, 
J. AX. Ingles, C. C. McCathey, W. P. Kilpatrick, N. A. Miller, R. Q. 
Wolfe, Jas. Reese, W. C. Penland, James Patton (or Jos. Patton, 
whichever i t  may be), C. C. Murray, G. W. Curtin, Jesse Williams, 
H. CY. Blankenship, H. J. Miller, George Harris, R. P. Lewellyn, 
J. W. Bowling, Jas. Foster, W. E. Pounder and William Gaddy are 
not Populists; that finding, as I do, that C. B. Leonard, W. M. Owensby, 

W. D. Justice, J. N. Jones and G. W. Freeman are Populists, 
(655) and holding, as I do, that where the defendant (the clerk) com- 

plied with the law in making the appointments, the parties so 
appointed are rightfully in and entitled to hold their offices, the same 
are by me affirmed. 

But as to W. P .  Brown, J. 31. Ingles, C. C. McCathey, W. I?. 
. Xilpatrick, N. A. Miller, R. Q. MTolfe, James Reese, W. P. Penland, 

James or Joseph Patton, C. C. Murray, G. W. Justice, Jesse Williams, 
H .  0. Blankenship, J. W. Bowling, R. J. Miller, Geo Harris, R. P. 
Lewellyn, Jas. Foster, W. E .  Pounder and W. Gaddy not being members 
of the People's Party, I hold and declare they were not lawfully 
appointed and are not entitled to hold and exercise the functions and 
to perform the duties of said offices to which they were so wrongfully 
and unlawfully appointed, and that they are hereby removed from 
said offices to which they have been wrongfully and unlawfully ap- 
pointed; and said offices, to which they have been so appointed, are 
declared to be now vacant. 

I t  is admitted in defendant's answer that he has made no appoint- 
ment of judgzs for the Populist Par ty  for the first and second 
precincts of Reem's Creek, and none for dvery's Creek and Black 
Mountain precincts. So, the offices of judges for the Populists for 
these four precincts are, by the admission of defendant's answer, 
found and declared to be vacant as to the People's Party. 

There has been some evidence before me intended to show that the 
People's Par ty  of Buncombe County are satisfied with defendant's 
appointments. I can not consider such evidence. I h a ~ e  no right 
or power to consider such evidence as this. U y  duty is to find what 
the Clerk did and declare the law arising thereon. When this is done, 
my duty is done. 

There is some evidence introduced intended to show that 
(656) some of the parties designated by Hal  W. Ayer, as State Chair- 

man of the Populist Party, are Republicans. But  I have 
nothing to do with this matter; it is not before me. I do not say 
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but that, under proper proceedings against a State Chairman, this 
matter might b inquired into. Neither do I say that i t  could. 
I give no opinion as to that. But what I am deciding and what I do 
decide is that when the State Chairman makes his designation, within 
the time provided by the statute for him to do so, then the Clerk has 
no discretion, and i t  is his duty to make the appointments as desig- 
nated; that, if the~re are any appointments made by the clerk, not 
especially noticed herein, they are affirmed. 

ORDER: I t  is therefore considered, adjudged and ordered that the 
defendant, J. I;. Cathey, as Clerk of the Superior Court of Buncombe 
County, proceed a t  once to fill the vacancies now existing in the offices 
of judges of election on the part of the People's Party, for precincts 
No. 3, No. 6, No. 7 and No. 8 in the city of Asheville, these offices 
being declared by me to be now vacant, and that he proceed at  once 
to fill the places for which the following persons were appointed by 
him, and whose offiices are now declared vacant, and for the respective 
precincts for which they were appointed, to wit: W. P. Brown, J. M. 
Ingles, C. C. McCathey, W. P. Kilpatrick, N. 4 .  Miller, R. V. Wolfe, 
James Reese, W. C. Penland, James or Joseph Patton, C. C. (or J. C.) 
Murray, G. W. Justice, Jesse Williams, H. C. Blankenship, A. J. 
Miller, J. W. Bowling, George Harris, R. P. Lewellyn, James Foster, 
W. E. Pounder and William Gaddy. 

And the clerk will also proceed at once to fill the vacancies now 
existing in  the 1st and 2d precincts of Reem's Creek and in  
Avery's Creek and Black Mountain precincts. (657) 

And as these offices are now vacant, and i t  being admitted 
that he has now in  his possession a list of names furnished him by 
Hal  W. Ayer, State Chairman of the People's. Party, for the various 
precincts, he will forthwith and without delay proceed to fill said 
vacancies by appointing the persons so named and designated by the 
said H a l  W. Ayer as Chairman aforesaid; and if the said H a l  W. Ayer 
shall have failed to name and designate names for any one or more 
of said precincts, he will a t  once proceed to appoint and fill the same 
for the People's Party. Such appointees of his, if it shall be necessary 
for him to make of persons not designated by said Ayer, shall have 
the other qualifications provided by said Act of 1895. 

And he will make known to me, at  chambers, at  the Supreme Court 
Building in the city of Raleigh, N. C., at  12 o'clock m., on 29 October, 
1896, how and in what manner he has observed, kept and obeyed this 
order and judgment. This 26 October, 1896. 

The plaintiff will recover his costs of defendant. 
D. M. FURCHES, 

Associate Justice Supyeme Court, N. C. 
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The Sheriff of Buncombe County, N. C., will execute this order 
forthwith upon its receipt by delivering a copy of the same to J. L. 
Cathey, Clerk of the Superior Court of Buncombe County, N. C., 
and make due return thereof to me forthwith. This 26 October, 
1896. 

D. M. FURCHES, 
Associate Jus t i ce  Xupreme Cour t ,  N. C .  

From this order the defendant appealed to the full bench. 

(658) J .  W.  G r a h a m  for p l a i n t i f .  
f lhepherd d Busbee f o r  de fendan t .  

FURCHES, J. The Court being of the opinion that the opinion, 
findings and judgment of the Court below mere correct and should 
be affirmed if the Act of 1895, ch. 159, known as "The Election Law," 
is constitutional; 

And it having been decided in the case of X c D o n a l d  v. X o r r o w ,  
post, 666, that said ,4ct is constitutional, therefore, adopting the deci- 
sion of the constitutional question in  ~IlcDonaZd v. Morrow and the 
opinion of the trial court in the discussion of the othe~r matters in- 
volved in the case as the opinion of this Court, the judgment appealed 
from is affirmed. 

AVERY, J. (dissenting). Without questioning the conclusion reached 
by the learned Justice from whose judgment the appeal was taken 
upon the merits, I dissent from the opinion of the Court on the ground 
that he had no jurisdiction of the subject-matter of the action, and the 
Legislature had no power to confer such jurisdiction upon him. I n  
section 8, Articie IT, of the Constitution, the jurisdiction of the 
Supreme Court is defined to extend- 

1. To reviewing on appeal any decision of the courts below upon any 
matter of law or legal inference. 

2. To giving the same jurisdiction over "issues of fact" and ('ques- 
tions of fact" as were exercised by the same Court before the adoption 
of the Constitution of 1868. 

3. To issuing remedial writs necessary to give it a general super- 
vision and control over the proceedings of inferior courts. 

I n  section 12 of the same article of the Constitution it is provided 
that "the General Assembly shall  allot and distribute that portion of 

this power and jurisdiction which does not pertain to the Supreme 
(659) Court among t he  other  courts  prescribed in t h i s  Const i tu t ion or 

w h i c h  m a y  be established b y  lazu." 
I t  is not contended, neither can it be plausibly insisted, that a single 

Justice of the Supreme Court is a court other than the Supreme Court, 
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or can be constituted a separate court by legislative enactment. What- 
ever he does under color of authority purporting to be granted by an act 
of Assembly, it must be conceded is done without changing the character 
of his office or assuming the role of a distinct offiber created by such 
statute. I n  the opinion (by Chief Justice Peamon) in Clark v. Stanley, 
66 N. C., 59, the Court held that "a public office is a public agency," and 
the person who is appointed to perform the agency is a public officer, and, 
hence, that to attempt to confer upon the Presidelnt of the Senate and the 
Speaker of the House the power to appoint proxies and directors in all 
public corporations was an attempt to clothe them with a new and addi- 
tional office. Hence, in  such cases, the person appointed is precluded from 
holding the new office under Section 7, Article XIV, of the Constitution. 
I f  it be conceded, as it seems to me it will be, that the attempt to clothe 
a Justice of the Supreme Court with this power creates no new office, 
then it is plainly in violation of the Constitution to vest in him juris- 
diction which that instrument declares "shall be" allotted and distributed 
either to courts other than the Supreme Court prescribed by the Constitu- 
tion or which may be established by law. This provision is clear and 
mandatory as to whom the Legislature shall clothe with jurisdiction, and 
clearly a single Justice of the Supreme Court comes within neither of 
the classes mentioned in that section. I f  the people, through the organic 
law, have bound the Legislature by solemn mandate, expressed in un- 
mistakable terms, to confer "all jurisdiction" "which does not pertain 
to the Supreme Court" upon two other classes of courts specified, 
and a single Justice of the Supreme Court comes within neither (660) 
classification, then the attempt to give the powers mentioned in 
the election law, in so far as the act imposes upon him jurisdiction to 
pass upon the rights of property of the citizens of the State, is unconsti- 
tutional and void. 

The power that pertains to the Supreme Court, as a court, to issue 
remedial writs clearly can not be conferred upon a single member, but 
only upon the organized body. Therefore, I conclude, upon niore mature 
reflection, that it is in violation of the Constitution to impose upon a 
single Justice of the Supreme Court any of the powers that the Legis- 
lature has attempted to confer u ~ o n  that Court. What I have written 
so far is applicable to all of the election cases where the original hearing 
has been had before, and the appeal taken from the judgment of, a J,us- 
tice of this Court. 

But, in this particular case, the controversy involved the right of cer- 
tain persons to act as registrars of election under section 7, chapter 
159, Laws 1895, known as the Election Law, and the opinion of the 
Court sustains the right of a single Justice of this Court to order the 
removal of a registrar or judge of election after he was appointed by the 
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Clerk of the Supelrior Court of BUNCOMBE under said section, and 
had been inducted into office because the clerk had not followed the 
requirements of said section as construed by this Court, in the selection 
of persons belonging to different political parties, and in acting oil the 
recommendation of the chairmen as therein prescribed. 

I am not disposed to question the correctness of the construction 
given to the section of the statute under consideration. But certain 
persons had been appointed and inducted into office as registrars on 5 

October and had continued t~ act until the 24th of the same month. 
(661) The conclusion of the Court is that a Justice of the Supreme 

Court had authority to order the clerk to remove those incum- 
bents and induct into office the persons whom he ought to have appointed 
at  first, under the construction placed upon the act by this Court. TO 
this ruling I wish to dissent also upon other grounds. 

In  Worthy v. Barrett, 63 N .  C., 199, Justice READE, delivering the 
opinion of the Court, said that every person who is appointed or elected 
under the provisions of law to discharge a public duty and is required 
to take an oath to support the Constitution of the United States (as regis- 
trars and judges are required to do under said section 7) is a public 
officer. A further evidence that one is an officer, as distinguished from 
a mere placeman, is the fact that the law allows him fees and emoluments 
(as does our statutes, section 50, ch. 159, Laws 1895). As already inti- 
mated, Chief Justice Pearson went further in Clark v. Stanley, supra, 
and for the Court announced the principle that the right "of appointing 
to a public office constitutes of itself a public officer." I will not suffer 
myself to be diverted from the proposed line of my argument by discuss- 
ing the question suggested by the announcement of this principle, to sus- 
tain which Chief Justice Pearson relied upon what he denominated that 
L C  mine of learning," Hoke v. Henderson, 15 N.  C., I.* But  it would 
seem difficult to show that the power of appointing judges and regis- 
trars of election was not an attempt to confer upon a clerk another 
office while admitting that the power to appoint railroad directors was 
an attempt to give to the presiding officers of the two brances of the Legis- 
lature dual official duties growing out of the new agency for the public. 

The principle decided in Clark v. Stanley, supra, was approved 
(662) in Eliason v. Coleman, 86 N. C., 235, and Cloud v. Wilson, 72 

N.  C.. 155. 
An office is property, and the Legislature can not deprive an incum- 

bent of his right to it by merely clothing another official with arbitrary 
power to remove. Hoke v. Henderson, supra. This principle is too 
familiar to warrant any elaboration of it. 

*Since overruled, Mia1 v. Ellington, 134 N. C., 131. 
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I f ,  then, it be conceded that the registrars who had qualified and 
entered upon the discharge of their duties on 5 October were incum- 
bent officers on 24 October, and had a property in the offices, i t  seems 
to me to follow that no judge or justice could proceed to adjudicate 
the question involved in the face of the constitutional provision (sec. 
19, Art. I), that "in all controversies at  law respecting property the 
ancient mode of trial by jury is one of the best securities of the 
rights of the people and ought to remain sacred and inviolable." 
The law points out clearly how the Boards of County Commissioners 
shall proceed in inducting a sheriff into office. Suppose the Legislature 
should pass a statute empowering a Judge of the Superior Court, a 
Justice of the Supreme Court or all of the members of that Court to 
remove one incumbent and substitute another without the intervention 
of a jury, would any lawyer hesitate to pronounce the act unconstitu- 
tional? Yet, the definition of a public officer in all of the recent de- 
cisions of this Court as clearly covers a registrar or judge of election as 
a sheriff, and I can not see why the Legislature might not with the 
same propriety and show of authority attempt to give a single judge 
or justice supervisory power over the Board of Commissioners in  the 
induction of sheriffs and clerks into office, including the right of re- 
moving one already inducted. Without denying the correctness of the 
interpretation of the law affecting registrars and judges, it seems to me 
that the Constitution protects them against such summary methods 
of ejectment as fully as i t  does him who is in possession of land 
and appears on a preliminary hearing to be a trespasser from (663) 
being ousted without the intervention of a jury. But i t  is con- 
tended that, because the Legislature has clothed single Justices of the 
Supreme Court with certain other powers which have been exercised 
by them without question, therefore, whatever may be its language, 
it follows that it was not an infringement on the organic law to author- 
ize them to direct the Clerk of the Court to remove an officer after his 
induction into office. I f  all of the statutes granting authority were 
analogous to that before us for construction, which I do not concede, 
it would not follow that two or a dozen infractions of the Constitution, 
which had so far gone unchallenged, should authorize the Legislature 
to disregard its provisions again, and the courts to lend their sanction 
to the claim of the legislative rights to do so. 

The case of I n  re Bryan, 60 N. C., 1, and other cases reported in 
the same volume and relied on as authority, were decided in 1863, 
before the provisions of the Constitution of 1868, which are now before 
us for consideration, were passed, and involved the right of the Supreme 
Court Judges of this State to issue writs of habeas corpus to' inquire 
into the rightfulness of the detention of prisoners by Confederate officers. 
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But, supposing that the Constitution of 1868 had then been adopted, 
the remedy provided in compliance with the Constitution (Art. I, see. 
18) for all persons restrained of their liberty is, under the provisions of 
the statute (The Code, sec. 1623), the ancient writ of habeas corpus. 
The Constitution required the Legislature to furnish an adequate remedy, 
and when it was declared that all such persons should have the right 

to "prosecute a writ of habeas corpztP it followeld, ez vi termini, 
(664) that they were entitled to demand this remedy before any judge 

of any court of general jurisdiction in this country. The power 
of all judges to grant it was conceded before Magna Charta, and was only 
leaffirmed, like many other cardinal principles, in that instrument and 
those that followed reaffirming it. Hurd Habeas Corpus (2 Ed.), p. 132 ; 
Church Habeas Corpus, see. 3, From the earlie'st times i t  extended to all 
cases of illegal imprisonment, and the jurisdiction was exercised by the 
Judges of King's Bench, Chancery and Common Pleas. Blackstons says 
(3 Com., pp. 40 to 44) of all of these courts that they exelrcised as well 
original as appellate jurisdiction, and some of them acted upon judicial 
questions in courts of nisi prius. 3 El. Com., page 59 et sey. When in 
England the right to prosecute a writ of habeas corpus was granted it mas 
construed to authorize an application to any of these Judges. So, 
when the Constitution enjoined upon the Legislature the duty of pro- 
viding a remedy, and in the exercise of that duty they passed the statute, 
the right to "prosecute that writ" implied the right to apply to any 
judge of an inferior court of general jurisdiction or a court of appeal. 
Besides all this, the right to bring persons before a court, whose presence 
is necessary in order to the exercise of its powers, like the right to try 
its own officers for alleged torts or criminal acts done under color of 
office, is inherent in every court of genelral jurisdiction, and its exer- 
cise is essential to the preservation of its power and dignity. 8. v. 
Hoskins, 77 N.  C., 530, 534. 

The power to commit to answer a criminal charge is the conaerse 
of that to relieve from illegal restraint. I t  has been held from the 
earliest English history to be inherent in every judicial officer clothed 

with jurisdiction to try criminal offenses, so that the creation 
(665) of any such office carries with it to the incumbent the right to 

issue a warrant for arrest and conduct a preliminary examination. 
I t  is the beginning of the exercise of criminal jurisdiction and passes 
whenever the jurisdiction is given. Thus the Constitution, see. 27, 
Art. IV, confers the authority on justices of the peace to try certain 
criminal offenses, and this grant of jurisdiction carries with it by impli- 
cation t%e right to conduct preliminary examinations under such regu- 
lations as the Legislature may prescribe. 
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The order in the exercise of a police power that a person convicted 
on a trial for bastardy or any other criminal offense shall be sent to the 
workhouse till he work out the cost, as has been decided in the late 
opinions in bastardy cases, is not a sentence or judgment rendered upon 
the trial of an action. The power is entrusted to Boards of Commission- 
ers as well as justices of the peace, not for the purpose of inflicting 
punishment but to protect the public. The superintendent of an insane 
asylum is empowered to compel patients to work on the farms attached 
to such institutions, and the authority is elxercised not as a punishment 
but sometimes to promote the health of the patient and sometimes to get 
the benefit of his labor as a contribution towards his own support. 
Neither the county convllissioners nor superintendents of asylums, in 
the cases we have referred to, can be said to impose a sentence or usurp 
the jurisdiction of a court. 

Cited: Reid,  ex parte, ante, 649; JlcDonald v. Morro~w, post, 676, 
677; Quinn v. Lattirnore, 120 N .  C., 433; McYee ly  v. iVorganton, 125 
N. C., 379. 

E. McDONALD v. J. M. MORROW, CLERK. 
(666) 

Election Law-Constitutional Law-Jurisdictio./i of Justices of Supreme 
Court-Supervising Superior Court Clerks-Declaring Result of Elec- 
tion-Duties of Clerk. 

1. Sec. 7 of ch. 159, Acts of 1895 (election law), conferring on the judges of 
the Supreme and Superior Courts general supervisory jurisdiction over 
clerks of the Superior Courts in the performance of their duties under 
such law, with power to issue rules on such clerks, and on the hearing 
thereof to make summary orders and directions for the proper enforce- 
ment of the law, is not in conflict with the Constitution, and is valid. 
(AVERY, J., dissents, arguendo.) 

2. The duties of a clerk of the Superior Court under the election laws of 
1895, in  tabulating the result of the election and declaring the result, a re  
ministerial; and it  is his duty to count all returns received through the 
regular channels unless it  appears on their face that they are not in  fact 
the returns from the precincts as they purport to be, in which case he 
should not count them until directed by a judge of the Supreme or Supe- 
rior Court. 

This was a proceding under section 7 of chapter 159, Laws 1895, to 
restrain the defendant Clerk of Superior Court of MECKLENBURG from 
tabulating and counting the election return from Pineville Township, 
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Precinct No. 2, on the ground of alleged irregularities, intimidation, etc., 
heard before Hon. D. M. FURCHES, one of the judges of the Supreme 
Court. 

His  Honor, in rendering his judgment, filed the following opinion: 
"Upon a full consideration of this matter, I am of the opinion that the 

restraining order heretofore granted should be vacated and the motion 
for an injunction should be denied. But, in  thus holding, I do not find 
that there had been no irregularities, intimidations or frauds committed 

on the election in Precinct No. 2, Pineville Township. I t  is not 
(667) necessary that I should undertake to decide these questions, nor 

do I think that I have the power to do so in this proceeding. 
My opinion is that registrars and judges of election should be residents 
of the precinct for which they are appointed. But when they are 
regularly appointed the law presumes they are rightfully appointed and 
that they are residents of the precincts for which they have been so 
appointed. I f  they are not, the law provides the means by which they 
may be legally tried and judic ial ly  determined.  

No citizen or voter has the right to take the matter in his own hands, 
and by fraud, violence, intimidation or other unlawful means attempt 
to correct such mistake, if one has been made. I f  this were allowed, 
free elections and free governments would soon be at an end. 

No citizen has the right to undertake to correct such mistake, if one 
has been made, by officiously running the township lines "and filing his 
report with the Board," acting in  discharge of their duties as registrars 
or judges of election. 

And if any person, by such acts dr by threats of violence, or threats 
of indictment or other lawful means, did intimidate said registrars or 
judges, and by such means did interfere with them in the lawful dis- 
charge of their duty as such registrars or judges, they have violated 
both the criminal and civil law of the State, and in my opinion neither 
the State nor the individulas who niay have been injured thereby are 
without remedy. But it is not in this proceeding. 

I am in full synipathy with what I understand to be the spirit and 
meaning of the ele~ction law of 1895-a free and fair election and fair 
and honest count. And while I would not consider it my duty to sustain 
every technical objection that might be made to the manner of executing 

this law, if I saw that substantial justice had been done and 
(668) a fair expression of the qualified voters had been obtained I 

would feel it my duty to exert all the powers I have to p r e ~ e n t  
fraud and intimidations of any kind. But it seems to me, from the affi- 
davits filed in  this proceeding, that this trouble has probably arisen 
from the fact that two negroes were appointed registrars in this township. 
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And while i t  is not for me to say whether they should have been ap- 
pointed or not (and I do not say whether they should or should not have 
been appointed), I do say that under the Constitution and laws of this 
State the negro is a legal elector and is entitled to accept and hold the 
office of judge or registrar of elections and to exercise and perform the 
duties appertaining to the same; and the time has passed (if it ever 
existed) in North Carolina when he can be illegally interfered with and 
prevented from discharging his duties as such officer on that account. 
But it is my opinion that the duties of a clerk, in tabulating the vote 
of an election and in announcing the result, are ministerial duties, and 
that i t  is his duty to tabulate and compute all such votes as come to him 
through the regular channel prescribed by law, unless i t  shall appear 
upon the return itself that i t  is in fact not the return of said precinct 
for which i t  purports to be. I n  such case he should refuse to count i t  
unless he shall be directed to do so by an order of a judse of the 
Superior or Supreme Court. Upon an examination of a certified copy 
(not objected to by the plaintiff) of the return of the election in  this 
precinct to the defendant, I can not say that it contains such inherent 
and patent defects as would have authorized the clejrk to reject it under 
the rule I have stated; and this being so it was his duty to tabulate and 
count the same. 

Therefore the restraining order heretofore granted in this (669) 
case is vacated and the motion for a permanent injunction is 
denied. The defendant, J .  M. Morrow, mill at  once proceed to count 
said vote as the law directs, and the same as if no restraining order 
had been issued in this proceeding. The defendant will recover his 
costs of the plaintiff, JlcDonaId. This 9 Ko~en~ber ,  1896. 

D. M. FURCHES, 
;Lssociate Justice of Supreme Court ,  X. C.  

From this judgnlent plaintiff appealed to the full bench. 

IV. R. Henry for plaintif.  
Burwell ,  W a l k e r  & Cunsler awl  Clarksorz ie. Dub for defendant. 

FURCHES, J. This is an appeal by plaintiff from the rulings, findings 
and judgment of FURCHES? J., in a proceeding instituted before him 
under chapter 159, L a m  1895, known as the "Election Law." -4nd 
upon consideration of the case on appeal the Court, without any 
division, are of the opinion that the rulings and opinion of the Court 
below are correct and should be affirmed, if the Court had the juris- 
dictional power to entertain and decide the matter. This being so, we 
adopt the opinion of the Court below as the opinion of this Court for the 
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discussion of the matters of fact and law involved, except as to a con- 
stitutional question raised on the argument by a member of the Court. 

There is no question, but that the act in plain and unmistakable 
terms, authorized any Judge of the Superior Court or Justice of the 
Supreme Court to do what was done by one of the Justices of the Su- 
preme Court in  this proceeding. This is admitted. 

But i t  is contended that this act is unconstitutional and void; if 
not void in toto ,  that it is at least unconstitutional and void so far as it 

relates to the Justices of the Supreme Court. And as we under- 
(670) stand, Article IT, selcs. 2, 8, 11 and 12 are relied on as sustaining 

the contention that i t  is unconstitutional; that the Legislature 
had no power to pass the act giving to Judges and Justices of the 
Supreme Court any such jurisdiction, and the act, or that part of it, 
is void for this reason. 

Congress legislates by virtue of the powers granted in the Constitm 
tion of the United States, and can not or should not legislate outside of 
these granted powers. But the powers of the Legislature of North 
Carolina are just the rererse of the powers of Congress. The powers 
of the Legislature are inherent, being derived from the people whom it 
represents, and it has the power to pass any proper act of legislation 
that i t  is not prohibited from passing by the Constitution. I t  then 
necessarily follows that,'unless the Legislature is prohibited by the 
Constitution from passing this act, it had the power to do so. 

Srticle IV,  sec. 2, of the Constitution of Korth Carolina is as follows : 
"The judicial power of the State shall be vested in a court for the trial 
of impeachments, a Supreme Court, Superior Courts, courts of justices 
of the peace, and such other courts inferior to the Suprenle Court as may 
be established by law." 

Article IV,  sec. 8, provides that the Supreme Court shall hare juris- 
diction to review upon appeal any decision of the courts below. S n d  
the jurisdiction of saidsCourt over issues of fact, and questions of fact, 
shall be the same they were before the Constitution of 1868. And i t  
shall have power to issue any remedial writs necessary to give it a general 
supervision and control over the proceedings of the inferior courts. 

The eleventh section provides that the Judges of the Superior Courts 
shall reside in the districts for which they are elected, and shall 

(611) preside in the courts of the different districts, etc., without pre- 
scribing any duty they are to perform. 

The twelfth section pro~idels ((the General Assembly shall have no 
power to deprive the Jud ic ia l  D e p a r t m e n t  of any power or jurisdiction 
which rightfully ~ e r t a i n s  to i t  as a coordinate department of the govern- 
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ment; but the General Assembly shall allot and distribute that portion 
of this power and jurisdiction which does not pertain to the Supreme 
Court among the other courts prescribed in  this Constitution, or which 
may be established by law in such manner as it may deem best; provide 
also a proper system of appeals, and regulate by law when necessary, 
the methods of proceeding in the exercise of their powers of all the 
courts below the Supreme Court, so far as the same may be done with- 
out conflict with other provisions of this Constitution." 

These are the provisions of the Constitution relied on, as we under- 
stand, to maintain the contention that this act is uncohstitutional. We 
must confess our inability to see it. 

The second section certainly does not do so. I t  refers to the whole 
judicial power as a coiirdinate department of the Governnient, and in do- 
ing so i t  refers to the courts mentioned in  the Constitution, and such 
other courts infelrior to the Supreme Court, as may be established by law. 
But it does not undertake to distribute this power among the courts. 
There is no prohibition in this section. The elighth section establishes 
the Supreme Court as a court of appeals. I t  does not in  terms prohibit 
i t  from exercising other jurisdiction. But it has been so construed, and 
we do not wish to question this construction. But the Constitution is 
speaking of it as an organized court. I t  can not be speaking of the 
individual members of the court, as they possess no appellate 
jurisdiction. A single member of the Supreme Court has no (672) 
more right to hear and determine a case on appeal to the Supreme 
Court than a justice of the peace would have. I t  is therefore manifest 
to our minds that this section of the Constitution, when it speaks of 
the jurisdiction of the Supreme Court, means the Supreme Court and not 
a single member of the Court. Thus understanding this section, me find 
nothing in it to prohibit the Legislature from giving this jurisdiction 
to a single member of the Supreme Court "as a court established by law 
inferior to the Supreme Court," as provided for in see. 12, Article I V  of 
the Constitution. And why not give a single member of the Supreme 
Court jurisdiction of this matter, as well as to give him jurisdiction to 
issue writs of habeas corpus, to issue warrants for persons charged with 
crime, to discharger persons on bail, as judges of the Superior Court may 
do, to take probate of deeds and the private examination of married wo- 
men? Code, see. 949. There is no appellate jurisdiction in this, and yet it 
is being done every day, and has been for a hundred years. We have an 
unbroken line of authorities where members of this Court have issued 
writs of habeas corpus, as in Prue v. Hight, 51 N. C., 265, m-here PEAR- 
SON, C. J., issued the writ, and by request RUFFIK and BATTLE sat with 
him on the hearing and concurred in  the judgment. In re Bryant, 60 
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N. C., I ;  I n  re Guyer, 60 N. C., 66 ;  I n  re Grantham, 60 N .  C., 73;  
I n  re Dollahite, 60 N .  C'., 74; I n  re Bitter, 60 N .  C., 76, and many other 
cases which might be added. 

As we have seen that this matter does not fall within that provision 
of sec. 8, Article IT, constituting the Supreme Court a court of appeals, 
there is just the same reason for declaring it unconstitutional to give 
it to a Judge of the Superior Court as there is in giving it to a single 

member of the Suprenie Court, as there is nothing in the Con- 
- (673) stitution that assigns i t  to them, and they have no power to act in 

the matter, except the authority given by this legislation. And 
if it can not be g&en to a Justice of the Supreme Court, or to a Judge 
of the Superior Court, to whom can it be given? 

I s  it true that we are living in a popular government depending upon 
free and fair elections, and have a Constitution that prohibits the 
Legislature from authorizing a Judge or a Justice of the Supreme 
Court to investigate alleged irregularities of the election officers? I f  this 
were so, ellections would become a farce and fre'e government a failure. 
But fortunately for the people and the government, in  our opinion this 
is not true, and fair and honest elections are to prevail in this State. 

The Legislature, as has been already stated, has given Justices of the 
Supreme Court the right to take the acknomledgment of deeds and the 
private examination of married women. This Court has decided that 
these are judicial acts. Whi te  v. C o n d l y ,  106 N .  C., 65; Turner v. 
Connelly, ibid., 72. I f  i t  is unconstitutional to authorize Justices of the 
Supreme Court to investigate the regularity of election officers, why is i t  
not unconstitutional to take acknowledgment of deeds and private ex- 
aminations of married women? 

But it is said they are not litigated. And, if this is so, what has that 
to do with the in\-estn~ent and exercise of a judicial power? But if the 
judicial acts of taking the acknomledgment of deeds and private acknowl- 
edgment of married women are not litigated judicial matters, and this 
makes any difference (and we fail to see that it does), how is it m~ith re- 
gard to writs of habeas corpus? They are almost always litigated. 

Within the last two years this Court has had two cases that me 
(674) remember-both claims to infant children, and both hotly liti- 

gated. Latlzam 2%. Ellis, I16 N .  C., 30 ;  i n  the matter of D'Anna, 
11'7 N. C.. 462. 

I t  has been the uniform rule of this Court, so fa r  as we remember, 
to sustain the constitutionality of the Legislature to pass any act unless i t  
p la idy  appears to be in riolation of the Constitution. Sec. 4, Article 
I X ,  of the Constitution provides that "the net proceeds that may accrue 
to the State from sales of estrays, or from fines, penalties and forfeitures, 
shall be sacredly preserved as a school fund, and for no other purpose 
whatsoever." 420 
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Set. 3841 of The Code gives one-half of the recovery to the standard 
keeper, and sec. 3842 gives the whole recovery to the party suing for the 
penalty. And this Court, in Sutton 8. Phillips, 116 N.  C., 502, sustained 
'these sections, and held them to be constitutional. Clark, J., in deliver- 
ing the opinion of the Court in Xutton v. Phillips, uses this language: 
"While the courts have the power, and it is their duty in a proper case 
to declare an act of the Legislature unconstitutional, it is a well-recog- 
nized principle that the Court will not declare that this coijrdinate branch 
of the government has exceeded the powers rested in it, unless it is 
plainly and clearly the case. I f  there is any reasonable doubt, it will be 
resolved in favor of the lawful exercise of them by the representatives 
of the people." 

Sec. 27 of Article I V  of the Constitution expressly limits the juris- 
diction of justices of the peace in civil actions to $200 on contract, and 
$50 when not on contract; and in criminal cases where the fine can not 
exceed $50 or imprisonment for thirty days. But in a case where a 
justice had sentenced a defendant in a bastardy proceeding, which has 
been held by this Court to be a criminal offense ( S .  v. Wynne, 
116 N.  C., 981; X.  v. Ostwalt, 118 N. C., 1208), and sent the (6'15) 
defendant to the workhouse for a term of twelve months to work 
out the fine, costs, and allowance to the mother, this Court (/%VERY, J., 
delivering the opinion) held this judgment of the justice of the peace 
tb be constitutional. S. v. Nelson, post, 797. 

Then taking it to be settled law in this State that it must plainly 
appear that the act is in violation of the Constitution or its constitu- 
tionality will be sustained, we deem it not improper to state that this 
is the fourth case that has been before the Court at this term demanding 
a construction of this statute (the election law of 1895) ; that these 
cases have been argued for the defendants by such gentlemen of the bar 
as E. B. Jones, of Winston; T. F. Davidson, of Xsheville; Walker, 
Duls and Maxwell, of Charlotte; J. S. Manning, of Durham, and James 
E. Shepherd, of Raleigh. And it never occurred to either of these 
gentlemen that this act is unconstitutional. We say it never occurred 
to them because they never made or discussed any such question before 
us;  and we are satisfied that, had it occurred to them, they would in the 
interest of their clients, hare done so. We do not mention this fact for 
the purpose of contending that, because they did not make the point, the 
Court should not consider the question and decide it to be unconstitu- 
tional if it clearly appeared to be so; but as a reason why it can not 
plainly appear to be unconstitutional, as the watchful, vigilant, trained 
legal eye of some, and most likely of all of them would have discovered 
this fatal infirmity in the plaintiff's case. They are not the gentlemen 
to allow such legal questions to lie around them in plain view without 
seeing them. The mistake the gentlemen make who contend that this 
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act is unconstitutional, is that they fail to distinguish the difference 
between a single Justice of the Supreme Court, and the Supreme 

( 6 7 6 )  Court as an organized body. We have in this opinion marked 
the line of distinction, which in our opinion relieves this act of 

the charge of being unconstitutional. The Constitution and the Legis- 
lature are dealing with the Supreme Court bs an, appellate court, and 
the justices as individual members of the Court. 

The jurisdiction of the Court being determined, it is suggested that 
the act of 1895 is unconstitutional, in that it authorizes the taking of the 
office of judge of election from one person and the giving of it to another. 
And the leading case of Hoke v .  Henderson,, 15 N. C., I," is cited as 
authority for this position. 

Without entering into an extended discussion of this question it is 
sufficient to say that the doctrine enunciated in Hoke v. Henderson does 
not apply to this case or that of Harkins v. Cathey, ante, 649. I n  that 
case Henderson was appointed clerk, when the law at the time of his 
appointment gave it to him for life, or during good behavior. I n  1832, 
and while Henderson mas still in  possession of this office, the Legislature 
passed an act giving the election to the people, and under this law Hoke 
was elected. Henderson refused to vacate and Hoke brought suit for 
the office, and the Court held that the defendant was entitled to hold the 
office. 

This decision is put on the ground that as the law stood at the time 
Henderson went in he had a life tenure-a property in the office-which 
could not be taken from him by subsequent legislation. But in Harkins 
v. Cathey, supra, the parties wrongfully appointed by the clerk, Cathey 
took whatever they had under the act of 1898, and subject to its provi- 
sions, one of which was that the Court had the right to supervise the 
appointments of the clerk. 

This being the case, this provision of the statute entered into 
( 6 7 7 )  and became a part of the contract or terms under which they 

accepted these offices to the same extent as if i t  had been an ex- 
press stipulation between the parties. XcCless v. Xeekins, 117 N .  C., 
34, and authorities there cited. This distinguishes it from Hoke v. 
Henderson. 

So, after a full investigation of this important question, we are led to 
a satisfactory conclusion that the act is constitutional and that the 
judgment should be affirmed. 

,~FFIRMED. 

AVERY, J. (dissenting). Under the rule recently adopted by the Court, 
a justice is required to file dissenting opinions before the adjournnlent 

*Since overruled, Mia1 v. Ellinyton, 134 N. C., 131. 
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of the Court,  a n d  a s  m y  engagements have lef t  m e  only a few hours  
before the  last  meet ing f o r  consultation, I wish t h a t  t h e  opinion filed 
within t h a t  l imit  i n  Harkins v. Cathey, ante, 649, be considered i n  so f a r  
a s  i t  is applicable a s  expressing the  reasons f o r  m y  dissent i n  this  case. 

Cited: Harkins v. Cathey, ante, 658; Quinn v. Lattimore, 120  N. C., 
433;  Ward v. Elizabeth City,  1 2 1  N .  C., 3 ;  Caldwell v. W i b o n ,  ib., 
469 ; Motley v. Warehouse Co., 122 N.  C., 349;  8. v. Ballard, ib., 1 0 2 6 ;  
Day's case, 1 2 4  N.  C., 374, 381;  Wilson v. Jordan, ib., 709;  Hutton v. 
Webb, ib., 758;  Greene v. Owen, 125 N.  C., 215; McNeely v. Morgan- 
ton, &., 379. 

HENRY PARKER v. NORFOLK AND CAROLINA RAILROAD COMPANY. 

Action for Damages-Diverting Water on Land by  Construction of 
Ditches-Measure of Damages-Statute of Limitations. 

1. An action will always lie for damages resulting from the ponding of water 
on land by the unskillful construction of ditches until, by continuous 
occupation for twenty years, the presumption of a grant arises. 

2. In an action for damages against a railroad company for ponding water 
upon land, the plaintiff may elect to claim only the damage sustained up 
to the time of trial of the action, and if the defendant fail to ask in  his 
answer for the assessment of prospective as  well as present damages, tho 
bar of the statute will not prevent a recovery of that sustained within 
three years prior to the issuing of the summons. 

3. Under the established and liberal rule of pleading under The Code system 
that an allegation of facts entitling a party to affirmative relief is equiva- 
lent to a formal demand for such relief, a n  allegation in a complaint in  
an action for damages for ponding water on plaintiff's land that  , t h e  
fertility of his land had been destroyed and the land rendered totally 
unfit for agricultural purposes, was properly held by the trial judge to 
be a demand for permanent damages. 

4. Where a railroad company purchased a right of way over plaintiff's land, 
and tn 1888 constructed its ditches, which were proper for the safety of 
the roadbed, but diverted surface water from other lands so as  to cause 
an overflow on plaintiff's land whereby it  was rendered unfit for cultiva- 
tion: Held, that a n  action for damages caused by such overflow, brought 
in  October, 1894, was not barred by the statute of limitations as  to perma- 
nent damages or the damages accruing within three years prior to issu- 
ing the summons and up to the time of the trial. 

5. In  an action for permanent damages for ponding water upon land (over 
which right of way had been granted) resulting from the unskillful con- 
struction of ditches by a railroad, whereby plaintiff's land has been ren- 
dered unfit for cultivation, the true measure of damages is the difference 
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in the value of the land in its condition when the right of action accrued 
and what would have been its value had the road been skillfully con- 
structed. 

6. Although authority to divert surface water to its natural outlet, or an 
outlet capable of receiving it, is included in the easement acquired by a 
railroad company in the grant or condemnation of the right of way, the 
company is nevertheless subject to the same restrictions as any other 
landowner in carrying it off, and is liable for damages if the work is 
done negligently. 

(678) ACTION for dauzages, tried at Fall Term, 1895, of BERTIE, be- 
fore Boykin, J., and a jury. The complaint after the formal 

parts, alleged : 
"3. That said Henry Parker for the past six years planted said land 

in  crops of corn, peas, and other products, and endeavored to cultivate 
crops on said land until i t  was rendered unfit for cultivation by 

(679) the unlawful, negligent and wrongful act of the defendant. 
"4. That the defendant, the Norfolk and Carolina Railroad 

Company, some time about the year 1888, negligently, wrongfully, and 
unlawfully cut ditches along its right of way on plaintiff's land for the 
purpose of draining the mater of Long-pond and Flat Pocosins oil said 
land by means of its side ditches, and also of draining the water which 
collected in said side ditches. 

"5 .  That, by reason of the negligent, unlawful, careless, and wrongful 
cutting of said ditches on said land, it was and is constantly overflowed 
with great quantities of water, which defendant has diverted from its 
natural course, and from the way in which it had been accustonied to 
flow, and thereby emptied the same upon the farm of plaintiff, above de- 
scribed. 

"6. That, by reason of the negligent, wrongful, and unlawful, and 
careless cutting of said ditches, and the negligent and unlawful divert- 
ing of the course of said water, the plaintiff's farm has been constantly 
and repeatedly overflowed for the past six years and the crops destroyed, 
and the land rendered unproductive. 

"7. That, by reason of the negligent, wrongful, unlawful, and careless 
cutting of said ditches, and the negligent and unlawful directing of the 
course of said water, the plaintiff's farm by said repeated overflow, has 
been rendered sour and sobbed, and its fertility destroyed and rendered 
unfit for agricultural purposes. 

"8. That, owing to the acts abore alleged, plaintiff has been damaged 
one thousand dollars." 

(680) Therefore plaintiff asks judgment : 
"1. For  one thousand dollars. 

"2. For all equitable and legal relief. 
"3. For the costs of this action." 
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The answer was as follows : 
The defendant, for answer to the plaintiff's complaint, says: 
"1. That defendant admits sees. Nos. 1 and 2 to be true. 
"2. That the defendant is informed and believes that sec. 3 of the 

complaint is not true, and therefore denies the same. 
"3. That the defendant admits that i t  cut ditches on its right of way, 

but alleges that the said ditches mere necessary for the proper drainage 
of its roadbed, and that in cutting the same it exercised a lawful right, 
in  a lawful and proper manner, and denies that they were wrongfully, 
negligently, or unlawfully cut. 

''4. That the defendant is informed and believes that see. 5 of the 
complaint is untrue, and alleges that the plaintiff's land described in  the 
complaint has not been overflowed more frequently since than before the 
construction of its roadbed, and that it has not diverted any water from 
its natural course, or caused it to flow upon the land of plaintiff in 
greater quantities than it hitherto was wont to do. 

"5. That the defendant is informed and believes that sec. 6 of the 
oomplaint is not true, and therefore denies the same. 

''6. That the defendant denies sacs. 7 and 8 of the complaint to be true. 
"7. that defendant purchased of plaintiff the right-of-way over the 

land on which the ditches and drains complained of were constructed, 
and that said ditches and drains were necessary for the proper construc- 
tion of defendant's roadbed, and the same were properly and skill- 
fully constructed; and if any damage resulted to plaintiff's land (681) 
in consequence thereof, i t  was the natural and necessary result of 
a proper and skillful construction of said roadbed, and plaintiff, in after- 
wards cultivating said lowlands was guilty of contributory negligence. 

"8. That all of the causes of action set out in plainti%% complaint 
accrued, if at  all, more than three years before this action was com- 
menced, and are barred by the Statute of Limitations.') 

Wherefore defendant demands judgment that i t  go without day, and 
recover of the plaintiff the costs of this action. 

The issues and responses were as follows : 
"1. I s  the plaintiff's cause of action barred by the Statute of Limita- 

tions? Answer : 'No.' 
"2. Were the defendant's roadbed and drains mentioned in complaint 

skillfully constructed, and the drains necessary and proper for the safety 
of said roadbed ? Answer : 'Yes.' 

((3. Was plaintiff guilty of contributory negligence in planting corn 
on his low grounds after the construction of said roadbed and drains? 
Answer : 'Yes.' 

''4. Has defendant wrongfully caused the overflow of the plaintiff's 
land ? Answer : 'Yes.' 
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" 5 .  What damage is plaintiff entitled to recover, if any? Answer: 
($300.' " 

There mas evidence tending to show that the railroad runs east and 
west through the lands of the plaintiff. The road is north of the farm. 
Flat  Pocosin is east of the Zocus in quo. Long-pond Pocosin is west of 
the Zocus in quo. Plaintiff's farm is between these two pocosins. The 
railroad crosses both pocosins, running east and west. Flat  Pocosin 

naturally drains south. I ts  waters would not drain over plain- 
(682) tiff's lands because there is a ridge between plaintiff's land and 

Flat  Pocosin. This ridge prewnts the waters of Flat  Pocosin 
draining on plaintiff's lands, and its waters mould not touch plaintiff's 
lands but for the railroad ditches. Long-pond Pocosin naturally drains 
south, and its waters would not drain over plaintiff's lands because there 
is a ridge between Long-pond Pocosin and plaintiff's land. The ridge 
prevents the waters of Long-pond Pocosin draining on  lai in tiff's land, 
and its waters would not touch plaintiff's land but for the railroad 
ditches. The natural drain of Flat  Pocosin is into Wartom Pocosin, 
and its watelrs empty into that pocosin more than a mile below plain- 
tiff's farm and south of it. The natural drain of the waters of the Long- 
pond Pocosin is into Cashie Swamp. By reason of ditches cut along 
the line of the defendant's roadbed, the waters of Flat  Pocosin are 
drained on plaintiff's land from the east by said ditches, and the waters of 
Long-pond Pocosin are drained on his land from the west by said ditches. 

The plaintiff's lands are drained. 
Before the cutting of the railroad ditches the land was in good state 

of cultivation, yielding e'ight barrels of darn to the acre, and did not 
overflow. Since the ditches were cut and the overflow caused by them, 
the yield has been-some years one barrel to the acre and some years 
nothing, the whole crop being destroyed. Formerly only the waters of 
Wartom Pocosin draineld over the land, but plaintiff cut a large canal 
in 1873 that carried off those waters. H e  never lost as much as a barrel 
of corn after the canal was cut until the overflowing complained of. 
Fifteen acres in cultivation, seven more cleared, which he abandoned 
after tlre overflowing commenced. Corn has a~eraged $3 per barrel 
since defendant cut ditches. The land is now "sobbed and soured" by 

reason of the orerflows. Plaintiff's loss was an average of forty 
(683) barrels of corn a year. The land was worth $25 per acre before 

the overflowing. I t  is worth nothing now. The defendant cut 
down two feet ten inches across the ridge betm-een plaintiff and Flat 
Pocosin, and the same depth as to the ridge between the land and Long- 
pond Pocosin. The damage is done by reason of the draining of water 
on i t  that naturally flowed from it. The ditches cut along the roadbed 
of the defendant are necessary for the safety of the roadbed, and are 
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skillfully cut. The plaintiff's land has suffered each year since 1888, 
when the road was built. This action was commenced 19 October, 1894. 

The water comes dom7n quickly and stays long. Sometimes plaintiff 
can not get from one part of his farm to the othelr. The plaintiff, before 
the cutting of the railroad ditches, deeded to the defendant a right of 
way across his land. The plaintiff does not own Long-pond Pocosin 
nor Flat  Swamp Pocosin, and neither touches his land. 

I t  is admitted that before the drain ditches were cut the plaintiff con- 
veyed to the defendant a right of way across his farm. 

The defendant in writing, and in  apt time, asked the following special 
prayers, to wit : 

"1. That, it being admitted that defendant purchased its right of way 
from the plaintiff along which the drains complained of are constructed, 
if the jury shall find that said drains were necessary for the safe and 
proper construction of its roadbed, and further that said drains weye 
constructed in a skillful and proper manner, then any damage resulting 
from the construction of said drain must be borne by the plaintiff, and 
consequently he is not entitled to recover any damage therefor. This 
instruction was refused and defendant excepted. 

"2. That if the jury believe the testimony of the plaintiff to the effect 
that the construction of said roadbed and drains had rendered 
said land totally unfit for cultivation, then the plaintiff must (684) 
recover the damage done to said land in one action, which action 
accrued to plaintiff when the roadbed and drains were first constructed; 
and if the jury bellieve the evi'dence, i t  should find that plaintiff's cause 
of action is barred by the Statute of Limitations." 

This instruction was refused, and defendant excepted. 
The Court instructed the jury that plaintiff could not recover anything 

for damage to crops, but that plaintiff was entitled to recover the differ- 
ence between the value of the land before the road was built and the 
value after the road was built, provided that the jury should further find 
that the railroad company wrongfully and negligently, by its side ditches, 
drained and diverted froin their natural courses the waters of Flat  
Pocosin and Long-pond Pocosin into Wartom Swamp, and by that means 
overflowed and damaged the locus in quo. To this instruction the de- 
fendant excepted. 

The Court instrueted the jury, that if they believed the evidence, the 
plaintiff's cause of action Tvas not barred by the Statute of Limitations. 
To this instruction the defendant excepted. 

The jury rendered a verdict as above set out. The defendant moved 
for a v e n i r e  de novo. Motion overruled, and defendant excepted. 

Defendant then moved for a judgment upon the verdict. This mo- 
tion was overruled, and defendant excepted. 
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Franc i s  D. W i n s t o n  for p l a i n t i f .  
John, L. Bridgers  and  Mart in ,  & Peebles for de fendan t  (appe l lan t ) .  

AVERY, J. There was no error in the ruling of the Court that the 
plaintiff's right of action was not barred by the Statute of Limitations. 

The plaintiff had no cause of action if the defendant's ditches 
(685) and drains were constructed skillfully, and with a due regard for 

the rights of the owners of adjacent lands. Adam v. R. R., 110 
N .  C., 235; R i d l e y  v. R. R., 118 N.  C., 996. I t  could only acquire the 
prescriptive right to pond water on the plaintiff's land by subjecting 
itself to an action for the injury continuously for twenty years. E m e r y  
v. R. R., 102 N. C., 209, at  p. 232; Sherlock v, R. R., 115 Ind., 22; I 
Wood, Lim., see. 182, p. 466. Until by acquiescence in such continuous 
occupation for tu-enty years the presunlption of a grant arises, an ac- 
tion will always lie for damage. The plaintiff may elect to claim only 
the damage sustained up to the trial of the action, and if the defendant 
fail to ask in his answer for the assessment of prospective as well as 
present damages, the bar of the statute will not prevent a recovery for 
that sustained within three years prior to the issuing of the summons. 
Sherr i l l  v. C o n m r ,  107 N.  C., 630; 1 Wood on Nuisance, sec. 180. I f ,  
however, the plaintiff fail to declare for pelrrnanent damage, the defend- 
ant at  his option may demand that the assessment shall extend to prospec- 
tive injury, or by silence acquiesce in the finding only of what may have 
accrued up to  he time of trial. Ridley 's  case, supra,. The right of 
action accrues in such cases when the first injury is sustained (R id ley ' s  
case, p. 1010) and can not be defeated by pleading the statute, except 
by showing twenty years continuous user. E m e r y  v. R. R., supra. 

I t  being manifest that the Statute of Limitations was in no aspect of 
the testimony an available defense) the next question that arises is 
whether the judge erred in his instruction as to the measure of damages. 
H e  told the jury in substance that if the defendant in constructing its 

roadbed had negligently direrted the waters of Flat Pocosin and 
(686) Long-pond Pocosin from their natural outlets, and by that means 

had caused the overflow complained of, the plaintiff would be 
entitled, in  any aspect of the e~~idence, to recover the difference between 
the value of the land "before the road was built and the value after the 
road was built." The plaintiff had complained that, "by reason of the 
negligent, wrongful, unlawful, and careless cutting of said ditches and 
the negligent and unlawful diverting of the course of said water, the 
plaintiff's farm by said repeated overflows, has been rendered sour and 
sobbed, and i t s  f e r t i l i t y  destroyed a n d  rendered un f i t  for agricultural 
purposes." I t  is a well-settled principle of pleading under our Code sys- 
tem, that the right of a particular kind of relief depends not upon the 
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specific demand for i t  in the prayer, but upon the facts alleged in the 
complaint or counteaclaim and prored upon the trial. The allegation of 
facts that entitles a party to affirmative relief under our liberal systeni 
of pleading, is equivalent to a formal demand for such relief or a gen- 
eral prayer'that would have been enlbraceld under the rules of practice in 
courts of equity. Stokes v. Taylor, 104 X. C., 394; Harris c. Xneeden, 
ibid., 369 ; Roberson v. Xorgan, 118 S. C., 991 ; Holden v. War~erz, ibid., 
326. Under the rule laid down in these authorities, i t  was not error to 
hold that the allegation that the fertility of plaintiff's land was d e  
stroyed, and that i t  was rendered wholly unfit for agricultural purposes, 
should be construed as a demand for permanent damages, and consti- 
tuted notice to the defendant to meet the proof that might be offered to 
establish .the truth of the claim. The defendant had requested the 
Court to instruct the jury that, if the plaintiff had shown that the land 
was rendered .unfit for cultivation, the plaintiff could recover on11 
permanent damage, and that the right of action accrued when the 
road was first constructed, and was therefore barred. (687) 

While the judge correctly held that the assessment should eni- 
brace past as well as prospective injury, he was in  error when he told the 
jury that the plaintiff was entitled to recorer for all of the diminution 
in  the value of the land caused by the construction of the road, ignoring 
the fact that compensation had already been made in the purchase of the 
right of way for any damage that mould result from draining the road- 
bed and cutting proper drains, provided ordinary care was exercised in 
doing the work. Fleming z3. R. R., 115 S. C., 676. The true measure 
of permanent damage as held in Ridley v. R. R., 118 N. C., 996, at p. 
1009, "was the difference in the value of plaintiff's land in its condition 
when the right of action accrued and  hat mould have been its ralue had 
the road been skillfully constructed." 

For  the misdirection of the jury, as to the measures of damages, there 
must be a new trial. 

But we deem it best to pass upon the only remaining assignment of 
error, since the same question will almost certainly be agaiu raised in 
the Court below. The authority to divert surface m-ater from a drain 
through which i t  previously made its way to its natural o u t l ~ t ,  with the 
proviso that it is carried in the side ditches either directly to its natural 
outlet, or to a natural outlet capable of receiring it, is included in the 
easement acquired by the unrestricted grant or condemnation of the right 
of way. Fleming v. R. R., supra, at pp. 693, 698; Staton v. X. B., 109 
N. C., 337; Gould on Waters, sec. 273. A railroad company enjoys, as 
to its right of way, the same privilege as any other landowner, and is 
subject to the same restrictions and qualifications in  carrying off, or 
diverting, accumulations of surface water. Jenkins v. R. R., 110 
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wate r  
l ands  

N. C., 438. I t  follows t h a t  there i s  n o  mer i t  i n  t h e  exception to 
t h a t  portion of t h e  charge relating t o  t h e  diversion of surface 
by t h e  negligent a n d  unskillful cu t t ing  of side ditches. I f  the  
of the  plaintiff were overflowed and  damaged by reason of such 

diversion of sur face  water  f rom i t s  na tura l  outlet, without  t ak ing  i t  t o  
a n  adequate outlet, h e  was entitled to  recover permanent  damages under  
t h e  rule  already la id  down. 

NEW TRIAL. 

Cited: Nichols v. R. R., 120 N. C., 497; Beach v. R. R., ib., 502, 506; 
Culbreth 2;. Downing, 121 N. C., 206; Ridley v. R .  R., 124 N. C., 36, 38; 
Hocutt v .  R .  R., ib., 218; Lassiter v. R. R., 126 N. C., 513; Geer v. 
Water Co., 127 N.  C., 354; Phillips v. Tel .  Co., 130 N. C., 521; Candler 
v. Electric Co., 135 N.  C., 17 ;  Chalfin v. Mfg. Co., ib., 98; kfas t  v. Xapp, 
140 N.  C., 537; Thomason v. R .  R., 143 N. C., 331; B e ~ s l e y  v. R .  R., 
147 N.  C., 365; Davenpo~ t  v. R. R., 148 N. C., 293; Roberts v. Baldwin, 
151 N.  C., 408, 409; Williams 2). Lumber Co., 154 N. C., 310; Moser 8 .  
Burlington, 162 N.  C., 144; Brown v.  Chemical Co., 165 N.  C., 423; 
Rhodes v. Durham, ib., 681. 

C. P. HUGHES v. WELLINGTON AND POWELLSVILLE RAILROAD 
COMPANY. 

Railroad Companies-Right of Way-Conveyance of Right of  
Way-Contract, Construction of. 

A contract by the owner of laqd recited that, in  consideration of $160 cash 
"for 50 acres, more or less," he granted, bargained, sold and conveyed, 
with general warranty, unto defendant's assignor "and its assigns all  
(to 12  inches across the stump) the timber on the tract of land" described, 
and that he granted to said company, its successors, etc., "a right of way 
through and across the said tract and any other lands owned" by him for 
the purpose of cutting and removing the timber cut from said land by 
said company, "or for the purpose of cutting or removing timber from 
any other tract" purchased or cmtrolled by such company, and the right 
to erect all tracks, etc., necessary for such purposes; and that such owners 
granted unto said company "and any persons or body corporate, i ts  
lawful successors or assigns, the right of way through said tract of land 
and all lands owned" by them "for 1 permanent railway, to be owned 
and operated by any persons or body corporate to whom said" company 
"shall assign the right hereby specifically granted." Preceding the first 
granting clause was the following: "It is a part of this contract that the 
right of way through the open land is excepted." The contract also pro- 
vided as follows: "The party of the first part hereby grants, accords, and 

. assures unto the party of the second part and its assigns the full term 
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of ten years within which to cut and remove the timber hereby con- 
veyed": Held, that the exception noted in the instrument is limited to 
the first branch of the contract. and the effect of the agreement was to 
convey, first, the timber on the woodland, with the privilege of removing 
the same within ten years, and the right of way across the woodland only 
for that purpose; and second, to grant to the defendant's assignor, i ts 
successors and assigns, the right of way for a "permanent railway" 
through all of the grantor's lands. 

PROCEEDIKG, conlnlenced before the Clerk of the Superior (689) 
Court of BERTIE, under ch. 49 of The Code, for the assessment 
of compensation claimed by the petitioner for land taken and used by 
the defendant as a right of way. 

The issuss raised were certified by the clerk to the Superior Court at  
Term, and the proceeding was heard before his Honor, Boykin, J., at 
Fall  Term, 1895, of said Court. 

Section 3 of the petition was as follows: 
"That prior to the filing of this petition the said railroad company 

entered upon said land without license from petitioner, and has con- 
structed, and is now constructing over and upon the open land of said 
farm, both a switch and the main line of its railroad, thereby damaging 
said land, taking up and using a portion thereof, digging ditches thereon, 
raising mounds, ponding water and rendering travel from one part of 
said land to the other, difficult, and greatly impairing the value of said 
land for agricultural purposes?' 

The answer denied sec. 3 of the petition, and a subsequent allegation 
of the value of the land taken, and as a further defense alleged: 

That by deed duly executed in  December, 1890, and duly re- (690) 
corded in Bertie, in Book 63, page 597, which defendant ask 
may be taken and considered as part  of its answer, the plaintiff and his 
wife conveyed to Nansemond Timber Company of North Carolina, and 
to its successors and assigns, all the timber upon said lands in  complaint 
described, and a right of way across the said lands for the purpose of re- 
moving the timber cut from said land, or any other land owned or con- 
trolled by said timber company, also a right of way through said lands 
for a permanent railroad, to be owned and occupied by said timber com- 
pany, or any other person or body corporate to whom the said company 
shall assign said right granted to it. 

"That said Nansemond Timber Con~pany of Korth Carolina conveyed 
all the rights and interest acquired by it under the deed aforesaid to the 
Branning Nanufacturing Company, by whose license and authority the 
defendant entered upon the lands described in the complaint, and the 
said Branning Manufacturing Company has by deed conveyed all of its 
said interest and right in the said lands, and to the right of way afore- 
said, to the defendant. 
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"Wherefore defendant demands judgment that it go without day, and 
that plaintiff take nothing by this action." 

The deed referred to in defendant's answer was as follows : 
"This agreement made this 10 . . . . . . . . . . . . .  ., 1890, between C. P. 

. . . . . . . . . . .  Hughes and ., his wife, of the county of Bertie, State of 
North Carolina, of the first part, and the Nansenlond Timber Company 

of North Carolina of the second or other part, witnesseth: 
(691) '(That in consideration of the sum of one hundred and sixty 

dollars, agreed to be paid by the party of the second part unto the 
parties of the first part, viz. : F o r  f i f t y  a c ~ e s ,  m o r e  or  less, t o  be herein- 
a f t e r  laid off a n d  designated out  of t h e  tract  hereinaf ter  described b y  
said par ty  of the  second part,  which purchasemoney or conside'ration is 
to be paid as follows : One hundred and sixty dollars prior to the execu- 
tion of this deed, the receipt of which is hereby acknowledged. 

"It i s  a p a d  of t h i s  contract t h a t  t h e  r i g h t  of w a y  through  t h e  open  
land i s  excepted. The said parties of the first part do hereby grant, bar- 
gain, sell and convey with general warranty, unto the said party of the 
second part and its assigns, all ( t o  twelve  inches  across the  s t u m p )  the 
timber on the tract of land lying in Bertie County, North Carolina, 
bounded and described as follou~s, viz. : By the lands of Freeman Perry, 
A. Bass, T. D. Holly and others. 

"The said parties of the first part hereby grant unto said party of the 
second part, its successors or assigns, agenys and servants, a right of way 
through and across the said tract of land above described, and any other 
lands owned by said parties of the first part, for the purpose of cutting 
or removing timber from any other tract of land purchased or controlled 
by the said party of the second part. 

"And said parties of the first part also grant to said party of the 
second part the right to erect all tracks, machinery, buildings, ini- 
provements and fixtures to be used for the objects and purposes set out in 
the clause next hereinbefore, and also to remore the same at the pleasure 
of said party of the second part. 

('And the said parties of the first part hereby grant unto said party of 
the second part, and any persons or body corporate, its lawful 

(692) successors or assigns, the right of way through said tract of land, 
and all lands owned by said parties of the first part, for a per- 

manent railway, to be owned and operated by any persons or body cor- 
porate to whom said party of the second part shall assign the right 
hereby specially granted. 

"And said parties of the first part hereby covenant with said party of 
the second part and its assigns to pay all levies, taxes, assessments, and 
dues upon the land and timber herein deecribed, during the continuance 
of this contract, and said parties of the first part hereby grant, accord 
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and assure unto said party of the second part and its assigns, the full 
tern? of ten years within which to cut and remove the timber hereby 
conveyed." 

His  Honor rendered the following judgment, from which plaintiff 
appealed : 

'(This cause coming now to be heard by the Court, both parties being 
before the Court, and i t  being agreed by the parties that the plaintiff's 
right to the judgment prayed depends upon the construction of the deed 
set out in the pleadings from C. P. Hughes and wife to the Kansemond 
Timber Company, and the Court being of opinion that the said deed 
conveyed to the said company and its successors and assigns, the right of 
way claimed and used by the defendant, of which plaintiff complains, 
on motion of defendant's counsel i t  is adjudged by the Court: That the ' 

plaintiff take nothing by his action, and that defendant go without day 
and recover of plaintiff the cost of this action, to be taxed by the Clerk." 

F.  D. W i n s t o n  for plaintiff. 
Ba t t l e  & Mordecai  f o r  defendant.  

FAIRCLOTH, C. J. The only question presented is a construction of 
the written agreement of the parties. On inspection we are of opinion 
that the parties had two objects in view: 1. To sell and buy the 
timber on the woodland, with the privilege of removing the same (693) 
within ten years, with the right of way and the right to crect 
tracks, machinery, buildings, improvements and fixtures for that purpose, 
and to remore the same at the pleasure of the defendant, the right of way 
not to go through the plaintiff's open land. 2. To grant to the second 
party and its successors or assigns the right of way for a "permanent 
railway7' through all the lands of the plaintiff. 

We think the exception is limited to the first branch of the contract 
to wit. the timber lands. I f  we hare failed to find the true intent of the 
parties, it is owing to the inartificial structure m d  language of the agree- 
ment. 

~ W I R M E D .  
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ROCKY MOUNT MILLS v. WILMINGTON AND WELDON RAILROAD 
COMPANY AND PENNSYLVANIA RAILROAD COMPANY. 

Action, for Damages-Common Carriers-Associated Lines o f  Tmnspor- 
tation-Joint Liability of Xembers-Delay i n  Transportation- 
Measure of Darnages-Province of Jury-General Appewrance of 
Party Brought in Under Attachment Proceedings. 

1. Where a defendant brought into court on attachment process subsequently 
entered a general appearance and filed an answer to the merits, a motion 
to dismiss the attachment on the ground that i t  would not lie under the 
statute was properly refused as  immaterial. 

2. Where two or more common carriers unite in  forming a n  association 
creating a through line for the transportation of freight, payment of 
tariff charges to be made a t  the beginning or end of the transportation, 
with through bills of lading giving the name6 of the traffic agents of the 
different lines, the freight charges to be divided according to the respective 
mileage of the companies, they become a co-partnership, and each line is 
liable for any damage resulting from delay or otherwise on any part of 
the through line, notwithstanding a provision in the bill of lading that 
each company shall be liable only for loss or damage occurring on i ts  
own line. 

3.  In the trial of an action against a railroad company for loss occasioned by 
its delay in transporting machinery shipped over its line by plaintiff, 
which was engaged in equipping a cotton factory, it  appeared that work- 
men employed by the plaintiff were forced to remain idle, though under 
pay of plaintiff: Held,  that the measure of plaintiff'e damages was the 
interest on the unemployed capital, the wages paid to workmen and such 
other costs and expenses incurred by plaintiff in consequence of the delay. 

4. Where, in the trial of a n  action against two railroad companies for dam- 
ages for delay in transporting freight, i t  appeared that the contract of 
shipment was made with an association of freight lines of which defend- 
ants were members, and the court submitted to the jury an issue as to 
whether, under the contract of association, the roads over which the 
freight was carried were responsible for the entire obligation of the 
contract of carriage, the jury answered in the affirmative: Held, that the 
error, if any, in  permitting the jury to pass upon the effect of the contract, 
was cured by the verdict. 

ACTIOK for damages for delay in delirery of freight, tried before 
Hoke,  J.,  and a jury, at  June Term, 1896, of EDGECOXBE. 

At the call of the cause for trial the defendant, the Pennsylvania 
Railroad Company, moved in apt time for the dissolution of the attach- 
ment, theretofore granted on the grounds stated in the motion. Before 
making the motion the said defendant had entered a general appearance 
and filed an answer. His  Honor denied the motion, holding that 
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the defendant having entered a general appearance, the effect (695) 
thereof mas to place it on the same ground as if it had been sen-ed 
personally with process. 

The defendant, the Pennsylvania Railroad Company, excepted to the 
refusal of its motion. 

The following were the issues submitted to the jury and the responses: 
"1. Was there an agreement between the two defendant companies, 

the Pennsylaania Railroad and the Wilmington and Weldon Railroad, 
with other associated and connecting lines of railroad, for their mutual 
benefit, by which was e~stablished an all-rail fast through freight line 
from points north and east to Rocky Mount, and points south, known as 
the Atlantic Coast Dispatch, by which the different members of the 
association becanie agents for the others, to make contracts of affreight- 
ment for through freight, binding upon the members along such lines, 
and over such roads as the freight should be carried, and making such 
roads orer which freight is carried responsible for the entire obligation 
of the contract? Answer: 'Yes.' 

"2. Did defendant, the Pennsylvania Railroad, contract and agree with 
plaintiff on 15 February, 1893, to ship to plaintiff at Rocky Mount, 
N. C., from Lowell, Mass., the cotton machinery, as alleged in complaint? 
Answer : 'Yes.' 

"3. Did defendant, the Pennsylvania Railroad, wrougfully and negli- 
gently fail to coniply with this contract? Answer: 'Yes.' 

"4. What damage has plaintiff sustained by riasoll of the default on 
the part of defendant, the Pennslyvania Railroad Company? Answer: 
'$771.66, mith interest from 13 Narch, 1893.' 

" 5 .  Did the defendant, the Wilmingtori and Weldon Railroad (696) 
Company, contract and agree with plaintiff oh 15 February, 1893, 
to ship to plaintiff at Rocky Mount, N. C., from Lowell, Mass., the 
cotton machinery as alleged in complaint ? Answer : 'Yes.' 

"6. Did the defendant, the Wilmington and Weldon Railroad, wrong- 
'fully and negligently fail to comply with this contract? Answer: (Yes.' 

"7. What damage has plaintiff sustained by reason of the default on 
part of defendant, the Wilmington and Weldon Railroad Company? 
Answer: '$771.66, mith interest from 13 March, 1893.'" 

The defendant excepted to the subniission of the first issue. 
The facts sufficiently appear in the opinion of Chief Justice Fairclotlz, 

and in the charge of his Honor, Judge Hoke, which was as f o l l o ~ s :  
"This is an action brought by the plaintiff, the Rocky Mount Nills v. 

the defendants, the Wilmington and Weldon Railroad Conipany and the 
Pennsylvania Railroad Company, to recover damages for the delayed 
shipment of freight from Lowell, Mass., to Rocky Mount, IT. C. Plain- 
tiff alleges these defendant roads, in connection v i th  other lines, made a 
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joint contract with it to ship machinery from Lowell, Mass., to Rocky 
Mount; that, so far as it was concerned, it 15-as a joint contract on the 
part of these different conipanies, making each member responsible for 
the carrying out of the entire contract. The contract was to ship the 

machinery with remarkable dispatch, and that they failed to 
(697) comply with their contract. The freight was delivered in Lowell 

on 15 February, 1893, and ought to haae come to hand in four or 
fire days, but was not received until 12  Xarch, a delay of twenty-fire 
days since the shipment, and causing the mills to stop and causing them 
damage of $1,000. 

"The defendant denies any joint contract with his company making 
the roads jointly liable, and denies any liability for any damages beyond 
its own line, and denies doing any such damage as is claimed. On these 
denials certain issues have been framed for the jury to pass upon. 

"The first issue is whether there was a contract and arrangement 
between the different roads as to a fast through freight line, making each 
member the agent of the others, and binding them upon a contract for 
the through shipments of freights. 2d. Whether the Pennsylvania Road 
made a contract for through shipment. 3d. I f  the Pennsylvania Road 
has made any such contract, has it broken i t ?  4th. I f  i t  did, what 
damages has the plaintiff sustained thereby ? There are also three issues 
addressed to the W. and W. R. R. Co. Did the W. and W. R. R. Co. 
contract for through shipment? did it break the contract? if so, what 
damages has the plaintiff sustained thereby ? 

"As to the first issue: "Was there an agreement beltween these two 
different roads, with other roads and connecting lines, to establish this 
fast through freight route? The burden of these issues is upon the plain- 
tiff. The law requires the plaintiff, when he comes into court and 
complains of the defendants, to establish his allegations to the satisfac- 
tion of the jury by the greater weight of evidence, and he must establish 
it. I f  there is any doubt as to how it was, you should find for the defend- ' 

ants, as the law puts the burden upon the plaintiff. 
"(a) I f  you are satisfied from the eridence that these roads 

(698) entered into an agreement between themselves and other lines for 
their mutual benefit, and established a through fast freight route, 

assuring faster dispatch and charging higher rates, and each mas the 
agent for the other to make binding contracts for through freight, and 
charge for freight in solid for entire distance, either at  point of receipt 
or delivery, such an arrangenient would operate to make each responsible 
for the other for the entire obligation or contract, unless i t  was restricted 
by something i n  the contract itself, and in such case the jury should 
answer the issue, 'Yes.' 
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"(b) But if there leas no such agreement, but only an association of 
independent lines who united for convenience of the shipper to reliel-e 
them of the necessity of reshipping at the end of each line, and had not 
authority given them to make any joint contract for through shipments 
of freight binding upon them all, you should answer the issue (No.' Now, 
how will you answer the first issue? I f  there mas anything in the con- 
tract itself to restrict. their liability to defaults occurring on their own 
line, each road would be responsible for its own road only, and would 
not be responsible for the others. 

"(c) The restriction in this contract, however, so far  as the evidence 
i n  the case is concerned, is only as to damage and injury to goods shipped 
and not for delay. 

"(d) And your response to the first issue will turn upon the fact 
whether or not it was an association of these roads to establish a through 
freight route, with power to bind each other by the contract of one for 
through freight, or an association for the convenience of shippers and 
without any such power. 

'(Mr. Ruffin testifies that it was an arrangement between the roads to 
establish through freight rates, and that Nye was the agent for the 
northern and eastern section; that they were associated together 
to secure greater speed and charge higher rates; so fa r  as he (699) 
knew, they were agents for each other. 

"(e) The contract upon its face is for the jury to consider as to 
whether it was a fhrough route or not. 

"(f) (Reads heading) Joyce is one of the officers, Mayo another; 
T. M. Emerson, G. F. A, is another officer, and they have all testified 
by deposition in this case. This bill of lading purports to be signed 
by Chas. F. Nye, who, Ruffin says, was the Traffic Xanager for northern 
and eastern States. 

"S. K. Fountain testifies that he is local agent of the W. and W. Rail- 
road Company at Rocky Mount; that he has authority and does give 
such through bills of lading for the north and east; that he collects 
money for through freight for this entire line. There is a stipulation in 
the original contract itself that each road is responsible for loss and dam- 
ages occurring on its own road; there is no restriction as to delayed 
freight. I f  I h a ~ e  omitted any of the evidence or stated it different 
from the way you remember it, you take your own memory; I read 
i t  over only to refresh your memory; the law makes the jury judges 
of what witnesses say, and, considering the evidence you must act on 
i t  as you recall it. 

('The defendants offer the deposition of T. 31. Emerson, traffic manager 
of the Atlantic Coast Line; and also that of Messrs. Shipley, McCully, 
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Hutchins and Xayo, all officers of the different roads, Messrs. Emerson 
and Mayo of the Atlantic Coast Line. 

"Mr. Emerson is an officer of the W. and W. R. It. His deposition is  
sworn to and is entitled to be received by the jury as any other eridence 
of a witness here in  court. H e  testifies that there is no through arrange- 

ment by which one of the roads becomes bound for the other; 
(700) that i t  was an association between independent lines, and each 

had a right to charge its rates when it wanted to, and that they 
were associated together for the benefit of the shipper, to prevent him 
from having the trouble of a forwarding agent for reshipping at the 
end of each line; that it was not for the benefit of the two roads. Pre- 
vost, an officer of the Pennsylvania road, testifies to the same effect, and 
that no one has a right to make a contract to bind his road except the 
authorized officers of the same. 

"Consider the evidence under the rules here shown, and respond to 
the first issue 'Yes' or 'KO,' as you find it to be. 

"Haring responded to the first issue, you will then proceed to con- 
sider the evidence and determine the second issue. 

"Did the Pennsylvania Railroad contract and agree with the plaintiff 
for the through shipment of the freight from Lowell, Mass., to Rocky 
Mount, N. C. ? The first issue is addressed to the question as to whether 
there mas a contract of the character set out between the roads them- 
selves. This issue is on the question as to whether there was a contract 
between the Pennsyl~ania road and plaintiff. The bill of lading is the 
contract between the parties. I t  purports to be a contract of the Atlantic 
Coast Dispatch, signed Charles F. Nye, and the terms of the bill of 
lading are the terms of the contract. Your answer to this issue depends 
in a great measure upon your answer to the first issue. ATo officer of the 
Pennsylvania road proper signs it, but an officer of the Atlantic Coast 
Dispatch. But if E y e  was an agent of the Pennsylvania road from 
being the traffic manager of the Atlantic Coast Dispatch, and also an 
officer of the Atlantic Coast Dispatch, and the Pennsylrania road was 
a member of this line as set out in the first issue, then the contract of 
Nye would bind the Pennsylrania road ; but if there was no such arrange- 

ment between the parties as set out in the first issue, and you 
(701) answer that issue (KO,' then you ought to answer the second issue 

'No'; for if the Pennsylvania road was a member of this associa- 
tion of lines and made terms as set out in the issue, it would be liable 
on the contract. 

"But if it was not a member of such an association it would not. be 
liable. I f  you find that the Pennsylvania road was one of the contracting 
companies, and you answer the first issue 'Yes,' you will answer the 
second issue 'Yes'; otherwise you will ansx-er i t  'Xo.' 
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"It is only under the arrangement as set out in the first issue, if i t  
existed, that the Pennsylvania road can be held liable under this contract. 

"As to the third issue, 'Did the Pennsylvania road break its contract, 
if it made one?' if you believe this evidence you will answer this issue 
'Yes.' I t s  excuse is that i t  was crowded with passenger traffic for the 
inauguration, and if this was all the delay the excuse might be sufficient. 
The obligation to carry the United States mail and passengers is higher 
than common freight, but this cannot avoid defendants if evidence is 
believed; but there mas negligence before the 2d, when i t  was received 
at  Jersey City. 

"The Pennsylvania road received this freight on 2 March and de- 
livered i t  on 12 March at  Rocky Mount, and their offered excuse is suffi- 
cient to cover this time. I t  was received at  Jersey City fifteen days after 
i t  mas shipped from Lowell; and in the absence of satisfactory explana- 
tion this delay was negligence and a breach of its contract. I f  you find 
the first issue 'Yes' and the second issue 'Yes,' the Pennsylvania Rail- 
road was responsible for the entire time of delay which occurred any- 
where along the whole line. 

"If you find the second issue 'Yes' you will answer the third (702) 
issue 'Yes,' because they could have gotten i t  before 2 March and 
passed Washington before the crowd at the inauguration interrupted 
its passage, and the inauguration would not have interfered with them. 

"-1s to the fourth issue, 'What damage has the plaintiff suffered by 
the wrongful conduct of defendants?' I f  i t  is responsible at  all i t  is 
responsible for all the roads. The general rule of damages is such as 
was in the reasonable contemplation of the parties at  the time the con- 

, tract mas made. 
"If the road knew, or could have ascertained by ordinary care, that the 

freight was cotton machinery and of a kind and a character that a delay 
would be likely to cause damage to plaintiff and stop its mill, the road 
mould be responsible for the damages resulting from the delay and 
strictly traceable to it. The rule would be interest on the idle capital, 
for here i t  was men unemployed by reason of the delay; and I direct you 
to allow interest on this idle capital so employed as one of the elements 
of damage. I t  would be interest on the capital and the amount paid the 
hands-such hands as you find were throyn out of employment by the 
delay and which you think the defendants might fairly expect would 
be thrown out of'employment by this delayed shipment. 

"The evidence of the plaintiff tends to show that $160,000 was the 
amount of the capital that 'emained idle and unemployed. The interest 
is $750 per month, and 14 days mould be 14-26. The plaintiff claims 17 

'days instead of 14, and if you find that so you can allow 17-30. The 
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evidence tends to show that 80 hands were idle at  an expense of $25 or 
$30 per day, and 14 days a t  $25 would be $350; interest on unemployed 
capital, $375; and cost of telegrams, $2-in their efforts to find the car- 

making $727. I f  the company did not know that stoppage of the 
(703) mill would follow, and could not by reasonable care know it, then 

all the damage suffered by the plaintiff would be the $2 spent for 
telegrams in  looking up the car (while engaged in looking up the car) 
and the per diem of X r .  Ruffin (while engaged in  looking up the car). 

"Having settled upon the amount of damage, you will consider whether 
you will award interest or not. Whenever a man knows what he has to 
pay on a demand, or it can be ascertained by calculation, the law makes 
him pay interest, and when he does not know the amount the jury declare 
i t ;  the jury can allow interest or not, as it may think proper. You will 
allow interest from 13 March, 1893, or not, as you see fit. 

"As to the fifth issue, I f  the W. and W. was a member of this associa- 
tion of roads and you answer the first issue 'Yes' you will answer this 
issue 'Yes'; but if you find the first issue 'No' and yet you are satisfied 
that T. 31. Emerson was an officer of the W. and W., acting for that 
company as freight agent, and he caused this contract to be signed for his 
company, binding his company for the through freight from Lowell to 
Rocky Mount, his company would be bound for it whether i t  was a mem- 
ber of the association of roads or not. But if T.  11. Emerson did not 
contract to ship the freight from Lowell to Rocky Mount, you will answer 
the issue 'No.' Upon the issue J. H. Ruffin testifies that he saw Mr. 
Emerson personally, and the latter oflered him inducements to ship 
through him; so did S. K. Fountain, professing to act by orders from 
Emerson and the W. and W. Railroad. He  says that he went to Ruffin 
by authority of Emerson to make the contract, and the terms of the bill 

of lading are the terms of the contract Mr. Emerson directed him 
(704) to make with Ruffin. The agency of Nye is also for the jury to 

consider. T. M. Emerson says he never made any contract except 
over his own road. You will consider this; also whether the W. and W. 
contracted to ship freight through from Lowell, and if i t  did you will 
answer the issue 'Yes.' 

('As to the sixth issue, I f  you find they made the contract and believe 
the evidence, you will find that they broke it. The freight was shipped 
15 February and delivered 12 March, and no satisfactory reason given 
why they did not keep the contract. 

"As to the seventh issue, as to the amount of damages the defendant 
road shall pay, you will applx the same rule as I gave i t  to you on the 
fourth issue. The court mill arrange as to how it is to be paid." 

There was judgment for the plaintiff on the verdict, and the defead- 
ants appealed. 
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Jacob Battle,  B r o w n  and Connor for p la in t i f .  
J o h n  L. Bridgers for defendants. 

FAIRCLOTH, C. J. The defendants are duly organized companies en- 
gaged in the business of common carriers, with their several connecting 
lines, with all the responsibilities and immunities attaching to the busi- 
ness of such carriers. Whilst me do not find i t  necessary to enter into 
the vast field of authorities and decisions defining the duties and relations 
of such carriers among themselves and to the public, a few general prin- 
ciples may be stated without citing authorities. 

Common carriers are required to carry freight safely over their own 
lines, and make prompt delivery to the nearest connecting line when the 
consignee lives beyond the terminus of their 0x711 line, and when this is 
done, in  the absence of any other agreement, their duties are performed, 
and they are not responsible for any loss or dainage unless i t  
occurs while the goods are in their possession and under the con- ( 7 0 5 )  
trol of themselves or their agents and servants. 

A common carrier has power to enter into contracts and may stipulate 
with his customers, imposing a limitation on his common-law liability 
in  regard to rates, distance, time, and place of delivery and the nature 
of the articles to be carried, whether perishable or not, unusual hazards 
and the like: Provided always, that the limitations are just and reason- 
able in the eye of the law, and such contracts will be enforced. 

One well-settled rule of law is that no such company can stipulate for 
exemption from the consequences of its own negligence or that of its 
agents or servants. A just regard for the rights of individuals and public 
policy will not permit it. The business of transporting passengers and 
freight in  our State is important and for the mutual benefit of carrier and 
shipper, and must be conducted under reasonable regulations. The court 
cannot assume that either party in such business intends to contract con- 
trary to law and such reasonable regulations as the public interests 
require. An instance of an unreasonable stipulation is pointed out in 
Branch  v. R. R., 88 N. C., 573, where the clause in the bill of lading 
was that the goods will be shipped "at the convenience of the company," 
which was held not to protect against an unreasonable delay. The bill 
of lading filed in the record contains both the receipt and the contract. 
I t  is not denied that all the parties had power to enter into the contract, 
and the terms of the contract are not in dispute. I t  is agreed that the 
bill contains the contract. The meaning and effect of the contract on the 
rights of the parties are the questions presented. The defendant, Penn- 
sylvania Railroad Company, mas brought into court by attachment 
process, and subsequently entered a general appearance and filed 
a n  answer to the complaint, and then moved to dismiss the attach- (706) 
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ment on the ground that an attachment would not lie under our 
statute. We think his Honor rightly held that the motion to dismiss 
the attachment was immaterial, as the defendant was then otherwise in 
court. So that matter is out of the way. I t  appears that the defendant, 
Wilmington and Weldon Railroad Company, is one of several connecting 
lines running south and doing business under the name of the Atlantic 
Coast Line, and that the defendant, Pennsylvania Railroad Company, 
is a system with several lines running northeast. The machinery was 
received at  Lowell, Mass., and its destination was Rocky Mount, N. C., 
a point on the Wilmington and Weldon Railroad Company line, .and 
that these systems connect somewhere between Lowell and Rocky Nount. 
The contract was between the plaintiff and the Atlantic Coast Dispatch 
All-rail Fast Freight Line, operating over the Pennsylvania Railroad 
and the Atlantic Coast Line and connections. This agreement is signed 
by T. 11. Emerson, ~ ra f f i c  Manager Atlantic Coast Line, Wilmington, 
N. C., and by Charles F .  Nye, Northeaster11 Freight Agent, Boston, 
Mass., and by other agents of other roads included in  said systems. The 
machinery received was marked, consigned, and destined to the plaintiff 
a t  Rocky Mount, K. C. 

I t  is not denied that the defendants collected the whole freight at the 
point of delirery, and that the same is divided among the several lines in  
these systems in  proportion to the number of miles on each road over 
which the goods are carried. 

Upon these facts the plaintiff argues that the defendants and their con- 
necting roads have agreed among themselves to conduct business through 

their systems under the name and style of the '(Atlantic Coast 
(70.7) Dispatch" ; that they have so advertised to the public, and hare so 

contracted with him, and charge higher rates as a consideration 
for the fast service they profess to give, and that each road which is a 
member of the "Coast Dispatch" line is liable for the negligence of the 
other roads. The defendants admit what appears in the bill and receipt, 
and that they do business under the name and style indicated, but insist 
that the "Coast Dispatch" is simply the name under which the defendants 
hare agreed to operate their business; that they are thereby a simple 
association for the con~enience of the public and not bound for each 
other's negligence on the several roads, and that, in fact, i t  is agreed in  
the conditions attached to their contract that neither company shall be 
liable for loss or damage not occurring on its own road. 

This action is for damages resulting from delay i n  the transportation, 
and not for loss or damage to the articles shipped. The plaintiff argues 
that there is no stipulation in the conditions against damage for delay, 
and that as to that matter there is no contract, and that he is remitted 
to his common-law right against carriers for unreasonable delay. We 
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are not disposed to put the case upon that technical ground, as we are 
satisfied the parties desire the opinion of the Court on the main question. 

The machinery was on the road from Lowell to Rocky Mount twenty- 
five days, and allowing the time claimed during inauguration week there 
is still sixteen or seventeen days, which is conceded to be an unusual 
length of time for passage between the points. So there was inexcusable 
delay somewhere along the line. I n  the view we take, however, the 
particular place is an immaterial matter. Upon examination and reflec- 
tion we are of opinion that the defendants and their connecting lines are 
jointly liable, each for the others, on the contract before us, and 
that they are also entitled to the same immunity and privilege as (708) 
if the contract had been made by the individual company sought 
to be charged under said contract, that is to say, that they are engaged 
in business as partners under the name of the "Atlantic Coast Dispatch." 
They are still common carriers, none the less so because they have certain 
stipulations. Having jointly agreed to conduct the "811-rail Fast Freight 
Line" business under the name above stated between the terminal points 
of their connections North and South, and having so informed the public 
and so contracted with the plaintiff, their true character is fixed by the 
law according to the nature of their business, and such character cannot 
be thrown aside by any declarations in the contract in  relation to the 
consequences or liabilities attaching thereto. 

The "Coast Dispatch" is one of the contracting parties, and if i t  
represents anybody it must represent the defendants as two of its mem- 
bers. The fact that T. N. Emerson, traffic manager, is an agent of one 
of the defendants, and W. H. Joyce, general freight agent, is an agent of 
the other, and so, also, of the whole list of agents at  different localities 
can make no difference. Why are they conducting business under the 
name of the "Coast Dispatch" instead of their own companies? The 
argument is that they are doing so for mutual convenience. I n  some 
respects that is plain; but suppose the plaintiff should h a ~ e  to go to Pitts- 
burg or other distant place to enforce his remedy. The convenience to 
him is not perceived. The receiving agent, Kye, at  Lowell, appearing on 
the bill of lading as "Kortheastern Freight Agent" only, we must assume 
he represents the "Dispatch" line, composed of defendants and others. 
Taking notice, as we are at liberty to do, that the numerous transporta- 
tion lines in our country connecting with each other, constituting 
continuous lines between remote localities, are important facts in (709) 
the commercial life of the country, we can readily see that if .the 
shipper should have to go to a distant State and find as best he can the 
negligent party, and enforce his remedy against him there, then the 
expense and trouble would in many cases be ruinous. On the contrary, 
the carrier's remedy in a case like the present would be easy and speedy. 
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The whole matter is this: The defendants and their associates have 
engaged in  a public business, in  the manner described, for mutual benefit 
and convenience, and attempted to avoid the legal consequences by adopt- 
ing some fancy name and by stipulating for limitations on the liabilities 
incurred in the exercise of their privileges in such business. We find 
no case on "all-fours" with the present, but the discussions in the follow- 
ing cases support the principle and conclusions at  which we have arrived : 
Bank v. A d a m  E x .  Co., 93 U. S., 174, 183; Bradford v. R. R., 62 Am. 
Dec., 411; Clyde v .  Hubbard, 88 Pa. St., 358; 3 Wood Railroads, p. 
1922; Phillips v. R. R., 78 N. C., 294, 298; 59 Am. Dec., 447, 450. 

The second assignment of error was that the court should have con- 
strued the contract and not submitted it to the jury. I f  so, the verdict 
cures it, according to our view of the case. The other requests and excep- 
tions are dependent on the view of the court on the principal question. 
As to damages, me think his Honor instructed the jury according to the 
rule prescribed by this Court. Foard v. R. R., 53 N. C., 235; Roberts 
v .  Cole, 82 N.  C., 292. 

Affirmed. 

Cited: Mfg. Co. v. R. R., 121 N. C., 517; Neal v. Hardware Co., 122 
N. C., 106; Tomplcins v. Cotton iVills, 130 N.  C., 352; Parker v. R.  R., 
133 AT. C., 338, 343 ; Critcher 7). Porter Go., 135 N. C., 552; B,arrill v. 
R .  R., ib., 609 ; Lee v .  R .  R., 136 N.  C., 536; Carleton v. R .  R., 143 N. C., 
47, 49 ; Purniture Co. v. Express Co., 144 N. C., 645; Development Co. 
v. R .  R., 147 N. C., 509; Furniture Co. v. Express Co., 148 N.  C., 90, 
100; X f g .  Co. 2,. R .  R., 149 N.  C., 264; Bell v. Machine Co., 150 IS. C., 
112; Lumber Co. v .  R .  R., 151 N.  C., 25; Brown v. R. R., 154 N. C., 304; 
Peanut Co. v. R. R., 155 N. C., 151; Pritchard v. R. R., 166 N.  C., 536; 
Fiber Go. v .  Hardin, 172 N.  C., 773; Hosiery Mills v. R. R., 174 N. C., 
451. 

(710) 
W. B. ALLEN v. WILMINGTON AND WELDON RAILROAD CONPANY. 

Railroads-Common Carriers-Ejection of Passengers on Wrong Train 
-Punitive Damage~--~4ction i n  Tort-Trial-Practice-Issues. 

1. One who boarded a train and, upon offering a ticket to a station at which 
the train was not scheduled to stop, and refusing to pay the fare to the 
next station beyond, at which the train would stop, was ejected from the 
train, cannot recover punitive damages for the t o r t  where the ejection 
was done without insolence or undue force. 

2. In the trial of an action it is not error to eliminate from an issue tendered 
superfluous words and words which give to it a construction not war- 
ranted by the testimony. 
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3. A conductor of one train is not bound by the advice or instructions given 
by the conductor of another train, i f  in conflict with instructions from 
the company. 

4. Where an action is brought and tried as an action in tort it must be re- 
viewed on appeal on the same theory, and this Court will not undertake 
to determine whether it might not have been tried favorably for the 
plaintiff as an action for breach of contract, even though the complaint 
contains averments which would sustain such an action. 

ACTION, tried before Robinson, J., and a jury, at May Term, 1896, of 
HALIFAX. The facts sufficiently appear in the opinion of Associate Jus- 
tice Furches. There mas a verdict for the defendant, and plaintiff 
appealed from the judgment thereon. 

David Bell and Mullen & Daniel for plaintiff (appellant). 
111 acRae & Day contra. 

FURCHES, J. I n  reviewing this case upon the record and the manner 
in  which i t  was presented and tried i n  the court below, the judg- 
ment must be affirmed. The complaint was evidently intended to (711) 
be an action of tort, and i t  was so tried. 

The plaintiff bought a through ticket at  Goldsboro, from that place to 
Enfield, on defendant's road. After he bought the ticket a friend of his, 
thinking the train did not go through to Enfield that night, made inquiry 
of the defendant's ticket agent at  Goldsboro as to whether that train 
(called the "shoo-fly") went through to Enfield that night, and was told 
that it did. After plaintiff boarded this train he was told by the con- 
ductor, upon presenting his ticket, that this train did not go to Enfield 
but stopped at Rocky Mount, but was informed by the conductor that 
another train passed Rocky Mount, and for plaintiff to take that t ra in;  
that i t  did not stop at  Enfield but for plaintiff to take that train, and 
as he had a ticket for Enfield the conductor would have to stop and let 
him off. Under these circumstances and this advice plaintiff boarded 
this train as it passed Rocky Mount. Upon presenting his ticket to the 
conductor soon after l e a ~ i n g  Rocky Nount he mas told that the train 
did not stop at Enfield, and the conductor refused to take his ticket unless 
the plaintiff would pay the additional fare to the next station, where his 
train would stop. This the plaintiff refused to do, and the conductor 
stopped the train and asked the plaintiff to get off. This he said he 
would not do unless he was put off, and told the conductor to take hold ' 

of him, which he did, and plaintiff got off. I t  is alleged in the complaint 
that plaintiff was rudely, insolently, and with force and violence ejected 
from defendant's train. But plaintiff's own evidence, as well as that of 
the other witnesses, shows that this was not .the case. 

Upon this state of facts plaintiff insisted that he was entitled to puni- 
tive damages for this wrongful, violent, and forcible ejection. On the 
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trial the plaintiff tendered three issues, which he asked the court 
(712) to submit to the jury. The first was, "Did the defendant com- 

pany, through its conducto?; wrongfully eject the plaintiff from 
its cars on 17 December, 18932" 

The second issue was in  the same language as the first, except it added 
the words ('rudely, vantonly, forcibly, and wickedly" eject the plaintiff 
from its cars on 17 December, 1893. And the third, "What damage has 
the plaintiff sustained by such ejection?" 

The court did not submit the first and second issues in the precise 
language i n  which they were tendered, l e a ~ i n g  out of the first issue 
"through its conductor," rejecting the second issue, and giving the third 
in the language in which it was tendered by the plaintiff. 

We see no error in this ruling. The first issue is in substance the same 
as i t  was in  the language employed by plaintiff, only improved by reject- 
ing the surplus words, "through its conductor." The second issue was 
substantially the same as the first, except i t  added additional adverbs as 
to the force used to eject the plaintiff from defendant's cars. We fail to 
see that refusing to submit this issue prejudiced the plaintiff. I f  it had 
been submitted i t  would have derolved upon the plaintiff to show from 
the evidence that i t  mas true. And upon an examination of the evidence 
(the whole of which is sent up as upon a nonsuit) we fail to find any evi- 
dence to sustain the allegations of force described in  this issue. The 
plaintiff's own evidence does not do so. The third issue was submitted 
to the jury in the same language as tendered by the plaintiff. 

The plaintiff tendered three prayers for instructions, all asking the 
court to charge that plaintiff mas entitled to recorer punitive damages 

for the wrongful ejection of plaintiff from defendant's cars after 
(713) leaving Rock7 Mount on the night of 17 December, 1893. The 

court declined to give these instructions, and we see no error in 
this, as there was no force used by defendant in making this ejection and 
as plaintiff mas wrongfully on this train. I f  he had been rightfully on 
the train, having paid his fare or being ready to pay his fare to the next 
station where the train stopped, any ejection would have been wrongful- 
a tort-and plaintiff would have been entitled to recorer. 

The opinion of the conductor on the "shoo-fly" train that the plaintiff 
could take the fast train, and as he had a ticket to Enfield the conductor 
would be bound to stop the train and let him off, was misleading to the 
plaintiff. But the conductor on the "shoo-fly" train had no right to 
instruct the conductor on the fast train, and he was not bound by it. I n  
fact, h e  had no right to do so if the adrice of the conductor on the 
"shoo-fly" was in conflict with his instructions from the company. 1 
Wood Ry. Law, see. 164; Meacham on Agency, secs. 273 et seq. 
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As plaintiff was wrongfully on this fast train without paying or offer- 
ing to pay his fare from Enfield to the next station where the train was 
scheduled to stop, and in fact refused to pay it, it was not only the right 
but the duty of the conductor to put the plaintiff off. 

But he must do this without using unnecessary force and without 
insolence. R. R. v. Nizum, 19 Am. Rep., 703; 2 Fields Lawyers' Briefs, 
59, 60; 34 Atlantic, 880. 

This seems to dispose of the case as presented by the record and argu- 
ments. But it was suggested in conference that the plaintiff probably 
had a cause of action for breach of contract for failing to carry him 
through to Enfield that night-the ticket not allowing him to stop over, 
and that, although the conlplaint appears to have been drawn i n  
tort, thelre might be sufficient averments in the complaint to con- (714) 
stitute a cause of action on contract under Btokes v. Taylor, 104 
N. C., 394, and that line of cases. And me are not prepared to say that 
there are not. 

But in these cases of defective statement of cause of action the actions 
were tried upon the true ground of complaint, and upon appeal this 
Court held that where sufficient appeared in  the complaint to make out 
the case tried, this Court would sustain the judgment. But that is not 
the case here. The complaint is not only defective in stating a cause of 
action on contract, but the case was tried as a tort, and i t  was so argued 
before us. The plaintiff's brief commences with the following para- 
graphs : 

'(This vas  an action brought by the plaintiff to recover damages from 
defendant for being wrongfully ejected from its cars on the night of 
1 7  December, 1893." 

The only thing to consider in this appeal is, Did the plaintiff make 
out a case from his standpoint? 

And as we find no error in the court trying this case as a tort for eject- 
ing the plaintiff from defendant's cars-the plaintiff insisting that tort 
was the action he brought and tried, and insisting that this is the only 
thing to be considered in this appeal-we do not think that i t  would Ice 
fair to the parties or to the court that we should look out to see if it 
might. not have been tried on a different theory with different results. 
While me would not feel ourselves bound by an erroneous admission of a 
proposition of law, we must h a ~ e  respect to the manner in which parties 
present and try their cases. 

N O  ERROR. 

Cited: Graves v. Barrett, 126 S. C., 270 ; Hendolz v. R. R., 127 N. C., 
113 ; Ammons v. R. R., 138 N. C., 589 ; S. v. McTT'hirter, 141 N. C., 810; 
Warren v. flusman, 168 K. C., 462; Coble v. Barringer, 171 K. C., 447; 
W e b b  v. Rosemond, 172 N .  C., 850. 
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(718) 
J. C. MARKHAM, ADXIYISTRATOR OF WILLIAM PERRY, DECEASED, V. 

RALEIGH AND GASTON RAILROAD COMPANY. 

dction for Damages-Injury to Person Walking. on Side-path Near 
Track-Eeideme, Xuficiency of-Locomoti7;e Engineer. 

1. Where a person walking on the side-path of a railroad where he is safe, 
falls from running or otherwise so as to be struck by the locomotive 
when it  is too late for the engineer to stop, no fault can be imputed to 
the engineer, and where, in  the trial of an action for damages for the  
injury to such person resulting in his death, those facts appeared together 
with the further fact that deceased heard and could, by looking back- 
ward, have seen the train, i t  was not error in the trial judge to hold 
that  in  no view of the evidence could the plaintiff recover. 

2. An engineer seeing a person walking on or near the railroad track, and 
having no reason to know or believe that he is disabled in  any way from 
seeing, hearing, and understanding the situation, is allowed to presume 
that  the person is sane and prudent, and will either remain upon the 
side-track, where he is safe, or will leave the roadbed proper upon the 
approach of the train. 

ACTION for damages, for the alleged negligent killing of plaintiff's 
intestate, tried before ~llclver, J., and a jury, at  April Term, 1896, of 
WAKE. The following is the testimony: 

S. H. Perry, a witness for the plaintiff, testified: 
"I an1 a son of the intestate, and  a as mith him going towards home 

from Wake Forest; we were walking on the path beside the railroad. I 
passed him and went orer past the crossing; heard the train blow and 
looked back and saw him down by the side of the road at  the end of the 

crossties, twenty-five or thirty feet from the crossing. The engine 
(716) blew after it passed me, twenty-five or thirty yards from the 

crossing. I heard no other blow or signal. I joined my father at  
Forestrille; he n7as fifty years old, strong and healthy. He  was a farmer. 
I worked mith him. He  made $400 or $500 per year. H e  had been 
drinking but m-as not a drunken man; he had a pint of whiskey and four 
men drank out of it. There was something like a gill left. 

"The road crossing was about 150 yards from the depot. I suppose 
the train was at the depot when we passed along the dirt road. I could 
have seen it if I had looked. That year my father mas not farming; he 
was hiring himself out." 

Dr. J. B. Powers, a witness for the defendant, testified: 
"I was at Wake Forest that day and was called'to see intestate, and 

reached him in ten or thirteen minutes after the injury. H e  said he was 
running up the path, stumped his toe and fell; that the engine did not 
touch him but front wheel ran over his arm. He  died from the injury. 
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I smelt whiskey but did not see any. He  was rational. H e  said be heard 
the train coming and ran to get out of the way and fell." 

Nrs. Perry, the wife of the intestate, testified that deceased mas fifty 
years old; a farmer; had no mean habits, but drank his dram. H e  did 
not make a habit fo drinking. 

James Hartsfield, a witness for plaintiff, testified: 
"I niet intestate, and was twenty-five yards from him when he fell. I 

heard the train blow when i t  had passed the road crossing. I was not 
looking at  him when the train passed. If  he had stepped to one side the 
train mould not have hit him. I t  would not hit him in  the path. 
When I saw him fall the engine mas opposite to him." (717) 

Plaintiff rested. 
His  Honor having intimated that the plaintiff would not be entitled 

to recover in any aspect of the testimony, the plaintiff submitted to a 
nonsuit and appealed. 

B. C. B e c k w i t h  for p l a i n t i f .  
L. R. W a t t s ,  MacRae  & D a y ,  and J.  B. Bat&eZor for d e f e n d a d .  

FAIRCLOTH, C. J. His Honor properly held that the evidence in this 
case was insufficient to justify a jury in returning a 1-erdict for the plain- 
tiff. I t  appears that plaintiff's intestate mas not on the roadbed but walk- 
ing along the path beside the railroad, that is the foot-path at the end of 
the crossties. The son said he could h a ~ e  seen the train if he had looked 
back. The deceased said he heard the train coming, and ran to get out 
of the way and fell, and his arm was caught by the front wheel. It 
further appeared that if he had remained in the path the train would not 
have struck him. Y o u n g  v. R. R., 116 X. C., 932. 

An engineer seeing a'person walking on the road track without any 
reason to know or believe that such person is disabled in some way from 
seeing and hearing and understanding the situation, may reasonably 
assume that such person is sane, and as a prudent man will either remain 
on the side-path where he is safe or mill leave the roadbed proper when 
the train is approaching. I f  the deceased fell in the wrong direction 
from running or otherwise near by the train when it was too late for the 
engineer to stop, i t  was his misfortune and not the fault of the engineer. 
M a t t h e w s  v. R. R., 117 IS. C., 640. 

AFFIRMED. 

C i t e d :  P h a r r  ?I. R. R., 133 N. C., 611; B a k e r  v. R. R., 144 N. C., 43 ;  
Crenshazo v. R. R., ib., 322; Pat terson  ?I. Power  Co., 160 N .  C., 580; 
D a v i s  v. R. R., 170 N. C., 589. 



IN THE SUPREME COURT. 

(718) 
A. D. WILLIS v. ATLANTIC AND DANVILLE RAILWAY COMPANY. 

Appeal-Case o n  Appeal-l.Traiver of Sercice-Agreement of Counsel- 
Cert iorari .  

Upon an appeal being taken at  the close of a trial it was agreed that appellant 
should have twenty .days to serve his case on appeal and the appellee the 
same time to serve his countercase; and, in  answer to a n  inquiry by 
appellant's counsel, "To whom shall the case be sent?" one of appellee's 
counsel said, "Send i t  to J." The case with the judge's notes was accord- 
ingly sent to "J." by express six days before the expiration of the limit, 
and a letter was also sent by mail the same day. Appellee's counsel did 
not return the case or notify the appellant's counsel that service by a n  
officer would be required until another letter was written, and the twenty 
days had expired: Held, that,  upon the undenied facts as to the agree- 
ment, the appellant's counsel had reasonable ground to believe that The 
Code requirement as to service by an officer was waived, and certiorari will 
issue to bring up the record. 

ACTION, tried at  Fall Term, 1896, of CASWELL. The appellant moved 
in  this Court for a writ of certiorari to bring up the record. The grounds 
of the motion are set out in the opinion of Associate Jus t i ce  Clark .  

J .  A. Long  a n d  J .  Mr. G r a h a m  for plaintif l .  
B a t t l e  d Xordeca i ,  E. E. W i t h e r s ,  and TB. A. Fentress  for defendant .  

CLARK, J. This is not the case o f  a verbal agreement of counsel, which 
if denied the Court will not consider. Rule 39 ; S o n d l e y  v. Ashecille,  112 
N .  C., 694; G r a h a m  a. E d ~ o a r d s ,  114 N .  C., 228. But here both sides 

agree substantially as to what passed. I t  was agreed that in lieu 
(719) of the time prescribed by The Code the appellant should be 

allowed twenty days to serve the case on appeal and the appellee 
twenty days to serve a countercase. I n  reply to an inquiry of the appel- 
lant's counsel, "To whom shall I send the case?" one of the appellee's 
counsel said, "Send to J." By this arrangement the appellant's counsel 
understood, and not unreasonably, that The Code requirement as to 
service was waived, as well as the time limit, and sent the case on appeal 
and the judge's notes to "J." by express six days before the agreed twenty 
days expired, and also wrote him a letter by the same mail notifying 
him of the fact. The appellee's counsel insists that he did not intend to 
waive service by an officer, but he must have perceired from the appel- 
lant's counsel sending the case by express and the purport of his letter 
that the latter had so understood him, and if he had promptly notified 
the appellant's counsel of his mistake there would have been ample time 
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to have corrected the error by causing service to be made by an officer. 
But he did not give such notification till another letter had been written 
him and the twenty days time had expired. 

We can give no weight to the alleged "liberal practice prevailing in  the 
district," which cannot avail against the statute (Wilson ?;. Hutchinson, 
74 N. C., 432)) but from the undenied facts there was a reasonable mis- 
apprehension on the part of the appellant's counsel, and the writ of 
certiorari should issue. Parker v. R. R., 84 N. C., 118 ; Graues v. Hines, 
106 X. C., 323; Walton v. Pearson, 83 N. C., 309. 

The appellee will hare  until five days after the certificate of this 
opinion is filed in the office of the Clerk of the Superior Court of Cas- 
WELL to serve his countercase or exceptions to the appellant's 
case. I f  the parties cannot agree upon a case, i t  will then be (720) 
settled by the judge who tried the case, in the manner provided 
by The Code. 

PETITION GRANTED. 

Cited: Sm,itk v. Smith, ante, 311, 313. 

FANNY L. UTLEY v. WILMINGTON AND WELDON RAILROAD COMPANY. 

Railroad Companies - Appropriation of Land -Damages - Limita- 
tions-Color of Title. 

1. Where the  chanter of a railroad company provides that  when the  company 
has appropriated land without authority no action shall be brought by 
the owner except a petition to have the damage assessed, and fixes no 
limitation of the  action, such petition is neither a n  action of trespass nor 
one on a liability created by statute within the meaning of The Code, sec. 
155 ( 2 )  and ( 3 ) ,  (statute of limitations), and the refusal of the trial  
judge to submit a n  issue upon the statute of limitations was not  error. 

2. An unregistered deed, accompanied by continums possession by the grantor 
since its execution, is color of title, notwithstanding "Connor's Act" (ch. 
147, Laws 1885), and was properly admitted in  evidence in  a proceeding 
to recover damages from a railroad for appropriating a part  of the land 
before the  registration of the  deed. 

This was a PROCEEDIKG under the statute (The Code, chapter 49, corn- 
menced by petition and summons by way of notice before the Clerk of 
the Superior Court of CUAIBERLAND on 11 August, 1893, by the plaintiff 
against the defendant, asking for the sypointmeat of commis~ioners of 
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appraisal to ascertain, determine, and report the compensation the de- 
fendant ought to pay the plaintiff for constructing its roadway across 

her town lot in Fagetteville, known as '(The Nursery," in 1885, 
(721) without her authority and consent, and without any proceeding 

of condemnation or compensation therefor. 
The defendants contended that by the pleadings issues of fact were 

raised which must be determined before any judgment or order was made 
by the clerk in  the case, and moved that the issues so raised be transferred 
to the civil issue docket, to be tried by a jury at term. 

The clerk overruled said motion and made an order appointing com- 
missioners of appraisal to ascertain and report the damage and com- 
pensation the petitioner ought to receive. From this order the defendant 
appealed to the Superior Court a t  term. 

The case came on to be heard upon the appeal from the clerk before 
Hoke, J., at November Term, 1895, of the Superior Court of Cumberland 
County, when the defendant moved to set aside the order of the clerk as  
premature; and, contending that the court had only jurisdiction upon 
the appeal to pass upon the order of the clerk, asked the court to remand 
the case to the clerk with instructions to send up issues for trial to the 
Superior Court at  term. 

I n  response to defendant's motion his Honor had the following order 
entered of record in  the case : 

"In this cause, the clerk haring issued an order for commissioners to 
assess damages when there were material issues in bar of plaintiff's claim 
undecided, 

"It is considered and adjudged that the order appointing commis- 
sioners be and the same is hereby set aside, and the cause stands for triaI 
in this court on the issues made by pleadings." 

Defendant excepted and prayed an appeal, which was dis- 
(722) allowed. 

His Honor submitted the issues to the jury as follows: 
"1. I s  the plaintiff the owner and in possession of the tract of land 

through which the defendant's road runs and described in complaint? 
"2. Does the defendant wrongfully use and occupy the said land for 

its right of way without making compensation therefor ?" 
The defendant asked the court to submit an issue as to the statute of 

limitations. Gpon objection of the plaintiff the court declined to do so, 
and the defendant excepted. The plaintiff offered in evidence a deed 
made by Thos. S. Lutterloh, administrator and commissioner, to the 
plaintiff, then Miss Fanny Lutterloh, now Mrs. Fanny L. Utley, widow, 
dated 11 September, 1860, conveying the premises, which was recorded 
after probate, 26 June, 1886. The defendant objected upon the grounds 
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that the deed purported to be a deed made by the said Thos. S. Lutterloh 
as administrator of Charles Lutterloh, Jr., and that unless an  order of 
the court was shown authorizing a sale of the land, and sale had been 
made in  pursuance thereof and a report to court, and a confirmation of 
the sale was made, that the deed was void. 

Plaintiff stated that the deed was offered as color of title. Defendant 
objected. The court allowed the deed to be read as color, and defendant 
excepted. 

The defendant further insisted and contended that the registration 
of the deed being in  June, 1886, and the railroad having been constructed 
across the lot in 1885, the deed by subsequent registration, and being 
also void, could not be made color. 

The court overruled the objection and allowed the deed to be (723) 
read as color. Defendant excepted. 

There was a verdict for the plaintiff, and from the judgment thereon 
defendant appealed. 

R. P. Buxton for plaintiff. 
G. &I. Rose for defendant. 

MONTGOMERY, J. The defendant company on the trial below made 
numerous exceptions, but in the argument here i t  abandoned them all 
except the second and third, which are in  substance as follows: "2. 
Because Judge Hoke (a t  a previous term) upon objection by plaintiff 
refused to submit an  issue upon the statute of limitations, although asked 
to do so by defendant. 3. Because Judge Hoke held that the deed to the 
plaintiff from T. S. Lutterloh, administrator and commissioner, dated 
11 September, 1860, accompanied by possession, was color of title, 
although only recorded 26 June, 1886, and although the railroad had 
been constructed across the lot in 1885." 

There was no .error in  the ruling of his Honor upon either of the mat- 
ters to which those exceptions were made. I n  the case of Land v. R. R., 
107 N. C., 72, i t  was decided that the defendant there (the defendant 
here also) could not avail itself of the provisions of section 155, sub- 
divisions 2 and 3 (statute of limitations) of The Code, in actions like 
this, on account of peculiar features i n  its charter. The plaintiff, to 
show title to the land, offered in evidence a deed as color of title which 
was executed to herself by T. S. Lutterloh on 11 September, 1860, and 
which had been accompanied by the possession of the plaintiff or tenant 
since its execution, but which had never been registered until after the 
railroad had been constructed across the land in 1885. The deed 
was admitted by the court as color of title, and the defendant filed (724) 
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the second exception. This deed, accoinpaaied as i t  was with the 
possession as above set out, was color of title, notwithstanding Laws 
1885, ch. 147. dvent v. Arrington, 105 N.  C., 377. 

N O  ERROR. 

Cited: ATarron v. R. R., 122 N .  C., 859, 861; Janney v. Robbins, 141 
N. C., 408. 

WILLIAM WHITLEY v. SOUTHERN RAILWAY COMPANY. 

Practice-Dismissal of Action-Waiver-Defective Complaint-Aider 
b y  Answer. 

A defendant who interposes such an answer as shows him to be cognizant of 
the real cause of action upon which plaintiff relies, and denies the allega- 
tions of the complaint, cures, by way of aider, any defective statement 
of a cause of action in the complaint and is not entitled to a dismissal on 
the ground of such defect. 

ACTION, heard before Greene, J . ,  at Fall Terni, 1896, of CABARRUS, 
on a motion of defendant to dismiss, because the complaint contained 
only a statement of a defective cause of action, and the court adjudged 
that the cause be dismissed and that the defendant go without day and 
recover costs, and from this judgment the plaintiff appealed. 

The complaint is as follows : 
"1. Alleges defendant to be a corporation, etc., and is operating the 

North Carolina Railroad, on which are the towns of Concord and 
(725) Charlotte. 

"2. That the plaintiff's daughter, Nrs. Deaton, desiring to go 
and take her three small children from Concord to Charlotte on defend- 
ant's regular passenger train, \\-hich was due and arrived at  defendant's 
station in Concord about 11 a. m., the plaintiff, for the purpose of pur- 
chasing the necessary tickets, accompanied said daughter and children 
to the station, and the defendant agreed and undertook for hire, to wit, 
the sum of 75 cents, which was paid to it and a ticket obtained for the 
passage or carriage of said daughter and children and their baggage, 
before the arrival of said train, to carry on said train, from said station 
in Concord to defendant's station in Charlotte, said daughter and chil- 
dren and their baggage, which baggage was a valise of ordinary size. 

"3. That upon the arrival of defendant's train at the station in  Con- 
cord, and while i t  was stopped for passengers to get on and off, said 
station being then and nov7 a regular station for that purpose, none of 
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defendant's servants, agents, or employees aided or offered to aid said 
daughter or children, or either of them, to get on board defendant's 
train or car, or to put or help to put said baggage thereon; and thereupon 
the plaintiff, in the presence and view of the conductor, who was the 
defendant's agent, servant, or employee, and had charge of said train of 
cars, and after having notified said conductor of his (plaintiff's) inten- 
tion to aid said daughter and children to get on board of defendant's 
car with said baggage, and to seat said daughter and children in  said car, 
and, as soon as that was done, of plaintiff's purpose to get off, aided and 
assisted, with the utmost dispatch and without objection from said con- 
ductor or other agent, servant, or employee of defendant, said daughter 
and children to board and enter with said baggage, the car in  which 
said daughter and children were entitled to ride and have said (726) 
baggage; and plaintiff started to leave and get off said car and 
train without delay, and before he had seated said daughter and children, 
and notwithstanding the hurry and dispatch of plaintiff, of which said 
conductor had knowledge, and also of his intent to get off, when plaintiff 
stepped upon the platform of said car for the purpose of getting off said 
train, and when said conductor knew plaintiff had not gotten off and 
had not had time to do so, the defendant wrongfully and negligently 
caused its said train of cars to be slowly and almost imperceptibly moved 
forward; and although plaintiff was making reasonable haste to get off 
said train, and could have done so without difficulty and notwithstanding 
said motion, just as plaintiff reached the first step of the said platform 
the defendant negligently and wrongfully caused said car to be given a 
sudden and violent jerk, thereby, without any fault or negligence on his 
part, causing plaintiff to lose his equilibrium, and before he could gain 
the same the motion or speed of said train had become such as to throw 
the plaintiff, without any fault or negligence on his part, but by the negli- 
gence and wrong of the defendant, from said platform step upon the 
ground, and with such force as to break two bones of or near the ankle 
of his right leg, from which wound or injury he has suffered and does 
yet suffer great bodily and mental anguish, and said wound or injury has 
caused him to become a permanent invalid 01 cripple, to his damage two 
thousand dollars. Wherefore, plaintiff demands judgment against de- 
fendant for two thousand dollars and cost of this action." 

The defendant put in an answer, but at the trial mored to dismiss the 
action upon the ground that the con~plaint contained only a statement of 
a defective cause of action. 

The motion mas sustained, and the plaintiff excepted and ( 7 2 7 )  
appealed from the judgment rendered. 

W .  G. &lean& for plaintif f .  
ATo counsel contra. 
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AVERY, J. The court allowed a motion to dismiss on the ground that 
the complaint contained only a statement of a defective cause of action. 
An answer had been filed, which mas evidently framed upon the assump- 
tion that the plaintiff had properly set forth the material averment that 
he had been injured by the negligence of the defendant's servants, while 
on the premises of defendant company accompanying a passenger, and 
therefore entitled to protection against negligence of servants. Daniel 
v. R. R., 116 N. C. The defendant admits in the answer the contract of 
carriage, denies the allegation that the injury was caused by its negli- 
gence, and sets up by way of defense the plea of contributory negligence. 
I f  i t  were conceded that the statement of the cause of action was insuffi- 
cient, such an answer would be held by way of aider to have cured any 
such defect, though the complaint might have been held bad pleading on 
demurrer. Knowles v. I I .  R., 102 N. C., 59. The answer shows that the 
defendant was not misled. but understood the cause of action to be the 
alleged injury received by a passenger through the neglect of its servants 
in  charge of the train. The right to dismiss for defects of this kind 
grows out of the fundamental principle that a declaration or complaint 
must be sufficient to put the party sued upon notice of the nature of the 
claim, so as to enable him to intelligently prepare his defense. Garrett 
v. T ~ o t t e r ,  6.5 X. C., 430. But this and other rights, even though guar- 
anteed by the organic law, may be waived by conduct inconsistent with 

the purpose to insist upon their enforcement or by a failure in  
(728) the manner of asserting them to observe a due regard for the 

rights of others. Driller Co. v. Worth,  117 N. C., 515. 
The plaintiff has a right to demand a speedy trial upon putting the 

defendant on notice to prepare to meet Xis demand. The defendant 
demonstrates by the pleadings the fact that i t  understands the nature 
of the claim which i t  has the right to controvert. There is, therefore, no 
reason why either should be surprised or injured by trying the issues 
raised by the pleadings. 

We must not be understood as deciding that the complaint was in  fact 
defective. But it is sufficient for the disposition of this appeal to hold 
that, conceding its insufficiency, the defect was cured by the answer. 
The judgment is 

Cited: S. c., 122 N. C., 987, 989; Harvell v. Lumber Co., 154 N. C., 
260. 
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D. E. PURCELL v. SOUTHERN RAILWAY COMPANY. 

Action for Damages - Master and Servant - Vice-Principal - Il'egli- 
gence-New Trial-lilisconduct of Jury. 

1. A conductor while in charge of an independent train is a vice-principal 
as to brakemen on the train. 

2. The servants of a railroad company have the right to expect and demand 
that reasonable care shall be exercised by the company in providing for 
their protection. 

3. Where a brakeman, in accordance with his duty, was about to uncouple a 
car and the conductor uncoupled it and started the train without notice 
to the brakeman, who in consequence fell and was injured: Held,  that the 
company was negligent and liable for the injury. 

4. In the trial of an action for injuries to a brakeman caused by the negli- 
gence of the conductor, defendant was not prejudiced by an instruction 
that the conductor could change his own relation to the company from 
that of alter ego to that of fellow-servant of the brakeman by volunteering 
to anticipate the plaintiff in the performance of his ordinary duty. 

5. A verdict awarding damages cannot be impeached by evidence of jurors 
showing how the damages were assessed. 

ACTION for damages, tried at  July  Term, 1896, of ROCKIEG- (729) 
HAM, before Hoke, J., and a jury. 

I t  appeared that plaintiff was a brakeman in defendant's employ; that 
at  night he was standing on the rear end of a freight car in a train, pre- 
paring to uncouple i t  from the car behind i t ;  that the train was still or 
nearly still at  the time; that the conductor had, without plaintiff's knowl- 
edge, uncoupled the cars; and that, while plaintiff was thus preparing 
to uncouple the cars, the engineer, in response to signals by the con- 
ductor, suddenly started the car plaintiff was on, and those in front of 
it, throwing plaintiff to the ground and injuring him. 

The issues and responses are as follows: 
"1. Was the injury complained of caused by the negligence of the 

defendant ? Answer : 'Yes.' 
''2. Did the plaintiff by his own negligence contribute to the injury 

complained of ? Answer : 'No.' 
"3. What damage, if any, has the plaintiff sustained by the injury so 

complained of ? Answer : 'Fourteen hundred and ninety dollars.' " 
The defendant asked the following instructions: 
"1. That if the jury shall believe that the conductor was accustomed 

to uncouple cars and signal the engineer forward, and such duty was also 
performed by the brakemen, and that the conductor on this occasion, 
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desiring to set off a car, uncoupled it and signaled the engineer forward 
in the performance of this duty, he was a fellow-servant of the brakeman 
on top of the car." 

(The judge refused to give the instruction except as contained 
(730) in the charge as given, and for such failure the defendant excepted 

and alleges the same as error.) 
"2. If a brakeman on top of a car knew that there was to be a shifting 

of cars, and was about to go to the end of a car to see if i t  was an airbrake 
car, and the conductor uncoupled the car and signaled i t  forward, it was 
not negligence on the part of the company that the conductor did not 
notify the brakeman.'' 

(The judge refused to give this instruction except as contained in the 
charge, and for failure defendant excepted and assigned error.) 

"3. Epon all the evidence in  this case the plaintiff is not entitled to a 
verdict upon the first issue." 

(The judge refused to give the instruction, and for this refusal the 
defendant excepted and assigned error.) 

His  Honor charged the jury as follows: 
"This is a civil action brought by the plaintiff against the defendant 

for alleged negligence on the part of the defendant, and by which plaintiff 
claims his foot and leg have been broken and he has suffered damage 
which he now seeks to recover. There are three issues submitted for the 
decision of the jury: The first issue is addressed to the conduct of the 
defendant. Was the injury caused by the defendant's negligence? The 
second is addressed to the conduct of the plaintiff. Did the plaintiff by 
his own negligence contribute to the injury? The law being that, though 
the defendant may have been negligent and so caused the injury com- 
plained of, yet plaintiff cannot recover if he has hlmself been negligent, 
and by his own negligent conduct contributed to the injury. The third 
issue is addressed to the question of damage. What damage has plaintiff 

suffered? This is to be decided by the jury, only in case a finding 
(731) on the first two issues should make a response to this issue neces- 

sary. 
"On the first issue the burden is on the plaintiff to show by the greater 

weight of evidence that the defendant has been negligent; and the re- 
sponsibility of the defendant on this issue is to be determined by the 
conduct of the conductor of the train, where he acts for the company, 
his employer, in  the control and management of the train as conductor. 
No responsibility can attach to defendant company by reason of any 
misconduct or n~alpractice on the part of the surgeon who attended plain- 
tiff, eTen if such malpractice occurred. The only duty attaching to 
defendant in this respect would be that if the company undertook to 
employ a physician for the purpose, they must use due care and select 
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one of known or approved skill. The plaintiff having admitted in  open 
court that the defendant had selected and employed a physician of that 
character, the defendant has in  that respect performed its full duty. 
The defendants are not insurers of the physician's treatment, and no 
responsibility can or does attach to defendant for any alleged miscon- 
duct of the physician, either on this issue or the issue of damage, should 
a finding on that issue become necessary. 

"Nor is defendant company responsible for any act or misconduct on 
the part of the engineer. Even if the train started forward by an unusual 
jerk and in  an unusual and negligent manner in starting the engine by 
the conduct of the engineer of defendant company, the defendant com- 
pany is not responsible. The engineer was a fellow-servant, and where 
the injury occurs by the act of a fellow-servant the law forbids a recovery. 
I t  mould destroy or seriously restrict all employment of labor if a master 
or employer could be held responsible for the negligent acts of 
their laborers towards each other, where the elmployer was not (732) 
present and which he did not command or direct. 

('Nor would the defendant company be responsible on this issue if i t  
was one of the ordinary duties of brakemen to uncouple and start the 
trains, and the conductor in  this instance in uncoupling and starting the 
train was simply performing the act of a brakeman, for in  performing 
such acts and duties he is considered as a fellow-servant, and for negli- 
gence in  such acts the company is not responsible to its other employees. 

"It is only when the act complained of is negligent and done in  the dis- 
charge of his duties as a conductor that the act is considered that of the 
enlployer and for which the employer becomes liable. If this train was 
a t  the time wrongfully and negligently uncoupled and started forward 
by the conductor, acting as conductor and manager of the train in the 
capacity of conductor, and plaintiff mas then injured, the defendant 
would be responsible. 

"And in that case, if i t  was not in the usual line of a conductor's busi- 
ness to uncouple these cars, but was in the usual line of plaintiff's duties, 
and the conductor knowing this, and knowing that the plaintiff was then 
on the top of the car from which he uncoupled the rear portion of the 
train, and in a position where a sudden and unexpected starting of the 
car mas likely to cause him an injury, and in discharging his duties as 
conductor, then and there directed the train to start forward ~vithout any 
warning to plaintiff, and so caused plaintiff's injury, he muold be guilty 
of negligence. The failure of the conductor to give the warning and 
causing the train to start under such circumstances would be negligence 
for which the defendant company would be responsible, and the jury in 
that event should answer the first issue (Yes.' 
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"If i t  was in  the usual line of the conductor's duties to uncouple that 
train, or the conductor didn't know that the plaintiff was at the 

(733) time in  a position to render an injury probable, or if the conductor 
in  uncoupling and starting the train was then in the performance 

of the ordinary duties of a brakeman, in  either event the defendant would 
not be responsible and the jury should answer the first issue 'No.' )' 

The court here referred to the evidence of plaintiff and defendant, 
which is deemed pertinent on the issue, and then further charged the 
jury : 

''If the jury answer the first issue 'No' they need not consider the other 
issues : but if the first issue is answered 'Yes' the jury shall further con- 
sider the evidence, and under the charge of t h e  court respond to the 
second issue. 

"This issue is addressed to the conduct of the plaintiff. As heretofore 
stated, although the defendant is negligent, the plaintiff cannot recover 
if his own negligent conduct contributed to the injury. He  occupied the 
position of brakeman, whose duties required him to be frequently on top 
of trains, and i t  was proved and admitted to be a place of danger. I n  
accepting such a place, he assumed the duties incident to a place of that 
kind. I t  further became his duty to defendant to be alert, and use his 
faculties for his own safety and protection, and observe the care that a 
prudent man would use in  a dangerous position of that kind, and if the 
plaintiff failed to use that degree of care which his position and the 
circumstances required, and in that way contributed to his own injury, 
he cannot recover. 

''If the plaintiff knew the conductor was in  the habit of uncoupling 
cars, or that he was then about to do so, or that he or any other train 
hand might do so at  any moment, i t  was his duty to guard against that, 
and take such a position as would insure his own safety; and if he failed 
in  this, and thereby caused his own injury, or helped to do it, the plain- 

tiff cannot recover, and the jury should answer the second issue 
(734) 'Yes.' Or, if the plaintiff took a position that mas dangerous, 

and which was not required by the proper performance of his 
duties, and was thereby injured, he would be barred of recovery, and the 
issue should be answered 'Yes.' 

"But if the plaintiff was in a prudent position, doing what his duties 
required, and in the proper discharge of them, and was hurt by the negli- 
gent starting of the car by the conductor, when he thought and had every 
reason to believe the conductor was forward or a t  a different place, there 
would, in that case, be no negligence on the part of the plaintiff, and the 
jury should answer the second issue 'No.' " 

The court here recited the evidence deemed pertinent, and then further 
charged the jury: 
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"If the jury answer the first issue 'KO' or the second issue 'Yes,' they 
must not respond to the third issue. But if the first issue be answered 
'Yes' and the second issue 'No,' that is, if the jury find the defendant was 
negligent, causing the injury, and the plaintiff did not by his own negli- 
gence contribute to the injury, then the jury will further consider the 
exyidence and respond to the third issue, which is on the question of dam- 
ages. What damage has plaintiff suffered by reason of defendant's 
negligence ? 

'(And on this the jury will award to the plaintiff what, in their judg- 
ment, is a fair compensation for the injury which is directly attributed 
to the negligent act of the defendant. 

"The jury mill not allow anything for damages which is traceable to 
any malpractice or bad advice or bad treatment on the part of the phy- 
sician, nor for any additional damages which arose from plaintiff's own 
imprudence, nor for any such damages which may have occurred from 
neglecting directions of or disobeying the doctor, nor even for his 
failure to send for a phxsician in  time, after he was removed to ( 7 3 5 )  
his own home, and when ordinary prudence would have suggested 
that another physician should be sent for. The defendant is only re- 
sponsible for damages arising from and traceable to its own negligent 
conduct. And applying the rule, the court excluding the consideration of 
these other matters, the jury can award such damages as they decide to 
be proper, allowing for plaintiff's loss of time, his pain and suffering, etc. 
They cannot exceed the amount demanded ($1,990), and may give as 
much smaller sum as they deem right." 

The defendant excepted to the charge as given, and assigned as error : 
"That his Honor charged that if it was in the usual line of the plain- 

tiff's, that is, a brakeman's duties, to uncouple cars, and the conductor 
uncoupled them and signaled the train forward, the company would be 
liable, whereas he had previously charged that if he (the conductor) was 
performing the duties of a brakeman in such acts, the company would 
not be liable. 

('For that his Honor charged that i t  was the duty of the conductor to 
notify the plaintiff that he was about to uncouple the cars and signal the 
train forward. 

'(In that his Honor left i t  to the jury to say whether the plaintiff 
knew that the conductor or any train hand might uncouple the cars a t  
any moment, when all the evidence was to the effect that he had such 
knowledge, and there was no evidence that the plaintiff did not know 
that the conductor or any trainman might uncouple the cars at any 
moment ; and that his Honor should have charged that, as plaintiff knew 
that the conductor sometimes uncoupled the cars, or that he or any other 
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train hand might uncouple them at any moment, i t  was his duty to guard 
against it and to take such a position as would insure his own safety. 

"For that the charge is inconsistent in  itself and calculated to 
(736) mislead in  reference to alleging the duties of a conductor and of a 

brakeman in regard to uncoupling cars and acts connected with it." 
h ~ ~ e r d i c t  was rendered as abore set forth, and defendant appealed from 

the judgiaent thereon. 
Within a few minutes, not exceeding twelve or fifteen, after the rendi- 

tion of the verdict the court adjourned for the term. The counsel for the 
defendant, within two hours and a half after the adjournment of the 
court, learned of certain conduct of the jury in  reaching their verdict, 
and filed the following affidavit: 

"F. H. Busbee, being duly sworn, saith that within a very short time 
after the rendition of a verdict in the above entitled cause, and before it 
was possible to make any investigation into the conduct of the jury, the 
court adjourned; that since the adjournment aflant has learned and 
avers, upon reliable information and belief, that the verdict of the jury 
in the above-mentioned case was reached by an agreement that each juror 
should name the amount of the verdict in his opinion proper to be ren- 
dered, and add the amount up and divide the amount by 12, and that the 
verdict was reached in this manner. 

'(That affiant is attorney for the defendant; that i t  was not possible 
to make this motion during the few minutes which elapsed between the 
rendition of the verdict and the adjournment of the court. 

"F. H. BUSBEE. 

' ( S ~ ~ o r n  and subscribed to before me, this 30 July, 1896. 
"W. A. HOKE, 

"Judge  Super ior  Court." 

This affidavit mas presented to the judge of the court immediately 
after he reached Reidsville, the station on the railroad, on 30 July, and 

early the following morning was communicated to the counsel for 
(137)  the plaintiff, and the defendant's counsel offered to make full 

proof of the action of the jury if an opportunity should be 
afforded him. 

The plaintiff's counsel objected on the ground that a motion for a new 
trial upon the ground of the misconduct of the jury cannot be made after 
the adjournment of the court. 

His  Honor found as a fact that defendant's counsel had not learned 
of the action of the jury until after the adjournment of the court for the 
term, and that he had no opportunity to make the motion pending the 
term of the court, and that the court adjourned almost immediately upon 
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the rendition of the verdict. H e  further found that the defendant's 
counsel had received the information stated in his affidavit in good faith, 
and believed the same, but that under the law he could not entertain the 
motion, or permit the defendant to make further proof thereof if re- 
quired, and he therefore declined to consider the motion after the adjourn- 
ment of the court for the term. 

The defendant excepted and appealed. 

J.. T .  illorehead for p l a i n t i f .  
P. H. Busbee for defendant.  

AVERY, J. The conductor, while in charge of an independent train, 
was a vice-principal, and his acts were in contemplation of law the acts 
of the railway company. Mason v. Rai lway ,  111 N.  C., 482; T u r n e r  v. 
L u m b e r  Company ,  unte, 387. Strangers are warranted in assuming that 
the servants of a railway company will discharge their respective duties, 
and are not negligent in acting on that assumption. Ti l l e t t  v. R. R., 118 
N. C., 1031, at  page 1045. The servants themselves have the 
right to expect and demand that reasonable care be exercised (738) 
by the company in  providing for their protection. Mason  ?;. 

22. R., supra;  Chesson v. L u m b e r  Company ,  118 N.  C., 59. The con- 
ductor, who was the embodiment of the authority of the company, was 
negligent in ordering any movement of the train without warning to 
the plaintiff, if he had reasonable ground to apprehend that without 
such caution the plaintiff acting within the scope of his ordinary duties, 
might be subjected to danger from such movement. Lit t le  v. R. R., 118 
N. C., 1072; Blue  c. R. R., 116 K. C., 955; E m r y  v. R. R., 102 N. C., 
209 and 234; Ti l l e t t  v. R. R., 118 N. C., 1031; T u r n e r  v. Lumber  Com-  
pany,  supra. 

Though there is conflict in the testimony as to the question whether 
the conductor was in the habit of taking the place of the brakeman by 
uncoupling cars, it mas not disputed that it was a duty which the brake- 
man was accustomed to perform, and which he was justified in assuming 
devolved upon him when he was injured. The plaintiff mas not negli- 
gent in preparing in the usual way to uncouple the cars, and in subjecting 
himself only to such danger as he knew to be incident to discharging 
that duty. I f  the conductor knew that the plaintiff usually descended 
from the top of the cars for that purpose, and in doing so necessarilv 
placed himself in a perilous position, he was culpable, if he anticipated 
his subordinate, and without warning to him or in any way looking to 
his safety ordered the car to be moved suddenly forward, and by such 
carelessness he subjected the company to liability for any damage that 
might have reasonably been expected to ensue from his omission to gire 
such warning, and that might have been averted by giving it. 
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Acting under the instruction giren by the Court, the jury 
(739) must have found from the testimony that i t  was not in the usual 

line of the conductor's but was in the usual line of the plaintiff's 
duty to unconple the cars, and that the conductor, knowing that a sud- 
den and unexpected starting of the train without notice to the plaintiff 
would probably endanger his safety, ordered i t  to be moved without 
giving warning to him. The defendant had no cause to complain of the 
instruction of the Court that the conductor could change his own relation 
to the company from that of alter ego to that of a fellow-servant of a 
brakeman by volunteering to anticipate the plaintiff in  the performance 
of his ordinary duty. I f  the conductor had ordered the fireman to do 
an act which might reasonably have been expected to endanger the brake- 
man, and which did result in injury to him, the company would have been 
answerable for the natural consequences of his order. I t  would be 
unreasonable to hold that, by doing the careless act himself instead of 
ordering another who felt constrained to obey to do it, he relieved the 
company of responsibility. Qui facet per alium facit per se is the maxim 
which applies where, as vice-principal, he compels another to do what 
is culpable. I t  would be illogical to say that, where he directs or orders, 
he utters the command of the company and adopts for it the act of the 
employee who obeys, and yet when he does the act in proper person he 
descends from the role of vice-principal to that of servant. 

The evidence of a juror cannot be heard to impeach his ow11 verdict 
by showing how the damage was assessed. Johnson v. Allen, 101 N. C., 
137; Jones v. Parker, 97 N.  C., 33; 8. v. Royal, 90 N.  C., 755. There 
was, therefore, no error in refusing to grant a new trial upon the affi- 

davit setting forth information derived from jurors as to what 
(740) occurred in their own prix~ate consultations. The truth of the 

allegation could not hare been shown except by allowing one of 
the jurors to become a witness, and this the policy of the law will not 
permit. 
NO ERROR. 

Cited: Pleasants v. R. R., 121 N. C., 495. 
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B. F. W E E K S  v. SOUTHERN RAILWAY COMPANY. 

Trial-Evidence, Suficiency of for Ju~y-Xonsuit. 

1. Where there is  evidence of a fact which, in connection with other matters 
if proved, would establish the fact in issue, then the fact so calculated 
to form a link in the chain. although the other links are  not supplied, is 
some evidence tending to establish the fact in issue, and its sufficiency 
should be passed on by the jury; otherwise when the evidence under no 
circumstances has any relevancy or tendency to establish the fact in 
issue. 

2. In  a n  action for persbnal injuries caused by being thrown from a car by a 
collision with an engine, where there was some evidence tending to 
show that a sudden push of the engine was reckless negligence, it  was 
error for the court to state that under the evidence the plaintiff was not 
entitled to  recover. 

ACTION for damages for injuries caused by the negligent operation by 
defendant's servants of one of its cars in which plaintiff was a t  work 
with defendant's knowledge, tried before Starbuck, J., at Narch Term, 
1896, of MECKLENBURG. The facts appear in the opinion of Chief Jus- 
tice Faircloth. 

Burwell, Walker R. Cansler for plaintif. 
Geo. F. Bason for defendant. 

FAIRCLOTH, C. J. This case was tried upon the following evidence, 
taken as true for the purpose of this trial: 

B. F. Weeks, the plaintiff, testified in his own behalf as follows : 
"On 16 August, 1895, I mas employed by the Charlotte Cotton Mills 

as a carpenter to fasten a picker in one of. the defendant's box cars, 
ready for shipment. The defendant placed the car on the sidetrack in 
front of the warehouse of the cotton factory in order that the picker 
might be loaded and fastened down in the car properly for shipment. I 
was instructed by my enzployer to go in the car and nail down the picker. 
While I was yet in the car, engaged in fastening down the picker, 
the defendant's agents backed its shifting engine in on the sidetrack, 
attached it to the car in vhich I was working and pulled it out on the 
main line in order to run in a coal car oTer the sidetrack to the cotton 
factory. I continued to work while the car was moving. After box car 
was pulled out on the main line, the coal car mas attached in the rear 
and the box car and coal car were all pushed back upon the sidetrack 
in front of the factory. Just as the car in which I was working got about 
where i t  was standing when it was first attached to shifting engine the 
train came almost to a standstill. I t  just was m o ~ i n g .  Just a t  this 
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time I finished my m-ork, and was in the act of rising from the floor of 
the car where I had been nailing down the picker, when the engine gare 
a sudden push and threw me out of the car onto the track, causing the 
serious injury to my leg, jerking it out of joint, from which I was laid 

up six weeks, since which time I have been compelled to use 
(742) crutches until two weeks ago. The picker was located in the 

middle of the car between the two doors, and I was working within 
two or three feet of the door; was about that distance from it when I 
was thrown out. My work required that I should be that close to it. 
Hughes, Torrance and two negroes were in the car with me. When the 
car was suddenly pushed back and I was thrown out, the picker was most 
tilted over and the two negroes mere nearly knocked down. Defendant's 
agents knew I was at work in the car. I was at the time of the injury 
working for $1.25 per day. Have not been able to do any work since. 
My leg hurts r h e n  I walk and never will be any account to me again. 

The defendant introduced evidence also which is not necessary to be 
recited in  the view me take of the case. Contributory negligence on 
plaintiff's part was alleged by defendant. 

At the close of the evidence the Court intimated that in no view of 
the evidence was the plaintiff entitled to recover. Exception, nonsuit 
and appeal by the plaintiff. This is all we have to consider, that is the 
much-discussed question of the sufficiency of evidence to be submitted 
to the jury. Y o u n g  .c. R. R., 116  N. C., 932; Y o u n g  v. Al ford ,  118 
N. C., 215. 

The right of trial by jury is "sacred and inviolable." This principle 
is found in our fundamental and organic law, and can only be departed 
from when well-established principles of law justify it. 

Juries are not allowed to encroach upon the province of the judge, nor 
can the judge usurp the true proaime of the jnry. I t  is easy to lay down 
the rule, but its application to a given state of facts is sonletimes more 
difficult. For this opinion we will refer to and adopt the opinion i11 

8. v. Allen, 48 I?. C., 257, on this subject: "The distinction be- 
(743) tween 'no evidence' and 'slight evidence' is often a very nice one, 

and the dividing line can scarcely be traced. The safest course in 
such cases is to depend upon the good sense of the jury, and to take it for 
granted, subject to the corrective power of the court, that a jury will not 
conjecture or guess at a fact when there is no sufllcient evidence to estab- 
lish it." 

The dividing line may be marked then, for, when there is evidence of 
a fact which, in connection with other facts, if proved would form a 
chain of circunzstances sufficient to establish the fact in issue, the fact 
SO calculated to form a link in the chain, although the other links are not 
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supplied, is nevertheless some evidence tending to establish the fact in 
issue, and its sufficiency must be passed on by the jury; but when the eai- 
dence under no circunlstances could form a link in the chain, and, 
although competent, yet has no relevancy or tendency to prove the fact 
in issue, the jury should be so instructed. The e d e n c e  in this case 
runs near the line, and we are not prepared, under the above rules, to 
say there is no evidence fit for the jury to consider. Whether the "sud- 
den push" of the engine was reckless or unavoidable or accidental is not 
for this Court to determine. 

NEW TRIAL. 

Ci ted:  Gregory v .  Bul lock,  121  N.  C., 145; Graces  c.  R. R., 136 
N. C., 4. 

J. F. BRADLEY, ADMIKISTRATOR OF SARAH J. KENIPE, v. OHIO RIVER 
AND CHARLESTON RAILROAD COMPANY. 

R e m o v a l  of Causes-Petit ion for Removal-Diverse Ci t izenship  iWust 
E x i s t  a t  Commencement  of Ac t ion .  

Where neither the petition for the removal of a cause from a State to  a 
Federal court on the ground of diverse citizenship nor any other part of 
the record shows the diverse citizenship a t  the commencement of the 
action, the Federal court is without jurisdiction, and its order of removal 
based on such defective petition is a nullity. 

ACTION, pending in the Superior Court of NCDOWELL. At Nay, 
1896, Special Term, before Brozun, J., the defendant, the Ohio and 
Charleston Railway Company, .presented certain orders and proceedings 
of the Circuit Court of the United States, undertaking to remove this 
cause to the said Circuit Court, upon the grounds of local prejudice, and 
that said defendant mas a corporation and citizen of another State. 

The defendant thereupon moved this Court that it proceed no further 
in said cause as to said defendant. 

His  Honor refused the motion, and the said defendant appealed. 

E. J.  Just ice  for plaintif f .  
P. J .  Silzclair for defendant .  

NORTTGOXERY, J. There were many questions raised in the record, 
all of which were discussed at length in the argument here. I t  is un- 
necessary, however, for us to consider but a single one of them. Both 
the affidavits for the remoral of the cause from the State Court 
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(745) to the United States Circuit Court and the order of his Honor, 
Judge Dick, of the latter court, directing its removal, are fatally 

defective in their most material and necessary features. The affidavit 
shows that the petitioner (the defendant in the action) was, at the time 
the affidavit was made, a resident and citizen of the State of South Caro- 
lina, and that the plaintiff was at  that time a resident and citizen of the 
State of North Carolina, and the order of removal only recites the 
citizenship of the parties as it was set out in the petition. I t  does not 
appear affirmatively, either in the petition or in the order of removal 
or anywhere else in the record, that the diverse citizenship of the parties 
existed also at the time of the comrnencemcnt of the action. And for 
that reason the order is a nullity, the Circuit Court not h a ~ i n g  jurisdic- 
tion to make the order on the affidavit. Xtevem v. xichoZs, 130 U.  S., 
232, is exactly in point and decisive of this matter. The Supreme Court 
said in  that case: "The petition for removal does not allege the citizen- 
ship of the parties except at the date w h e n  it was  filed, and it is not 
shown elsewhere in the record that Stevens & Myrick were at  the com- 
mencement  of the action, citizens of a State other than the one of which 
the plaintiff was at  that time a citizen. The Court therefore can not 
consider the merits of the case." The judgment is reversed upon the 
ground that it does not appear that the Circuit Court had jurisdiction, 
and the case is remanded to that court with directions to send it back 
to the State Court. 
30 ERROR. 

Ci ted:  X e c k e  c. illinera1 Co., 122 N. C., 798; Howard  v. R. R., ib., 
954; Debnam v. Telephone Co., 126 N.  C., 837. See 8. c., post, 918. 

(746) 
IREDELL WILOIAMS v. SOUTHERN RAILWAY COMPANY. 

Action for Damages-Xaster and Serzant-Segligence-Trinl-17%- 
struction. 

1. An employer is required, in the conduct of his business by his servants, to 
provide only against danger that can reasonably be expected, and not 
against the consequences of accidents that may or may not happen, and 
whether due diligence has or has not been observed by the employer to 
guard against injury to his servant is a question for the jury. 

2. In  the trial of an action by a servant against his master for injuries 
received from the fall of a timber which was being raised by a rope which 
slipped off, i t  was error to instruct the jury that  the defendant was negli- 
gent if the rope was so fastened that it  was "liable" to slip off. 
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ACTION, for damages, tried before Norwood, J., and a jury, at  Spring 
Term, 1895, of SURRY. The action was prosecuted by the plaintiff as 
next friend of his son, a minor, who was injured while in the employment 
of the defendant and engaged in repairing a bridge on the Northwestern 
North Carolina Railroad. 

The issues submitted to the jury and the responses were as follows: 
"1. Was the plaintiff's son injured and endamaged by the default and 

negligence of the defendant ? Answer : 'Yes.' 
"2. I f  so, did the plaintiff's son, by his own default and negligence, 

contribute to the injury he sustained? Answer: 'No.' 
"3. Was the plaintiff's son a minor? Answer: 'Yes.' 
"4. What damage, if any, has plaintiff sustained? Answer: 'Fifty 

dollars.' " 
John Williams, on whose behalf the action was brought, tes- (747) 

tified : 
"We were ending up a log 12x12 by 14 feet long. I was at  the 

foot of the log; the rope slipped off and I heard Reister shout, 'Turn it 
loose,' and it fell on me. The old posts stood so thick that I could not 
get out. I had no notice in time to get out of the way. Reister hired 
hands ther:, and discharged them when he felt like it. I can walk a 
little piece now, but when it is hot weather I can not do anything. When 
I lift anything heavy my leg gives way. I was past eighteen years old 
when I was hurt. I was hurt about two miles from Rockford. Mr. 
Reister mas there when I was hurt;  so was Summers. Two men were 
above, pulling the log up by a rope-the lower end of the log was mortised 
and was to fit into a hole. I was at the foot, and so were the rest of the 
hands. The rope slipped off. When they said 'Look out,' I felt the log. 
The beam fell because the rope slipped off. There were enough men 
there to hare held the log up if they had not let loose." 

W. A. Summers, for defendant, testified: 
"I am a sub-foreman on railroad under Mr. Reister. I was in charge 

of this work when plaintiff was hurt. We were raising a timber 12x12 
and 14 f!et long; timber had rope on it. I was at the foot of it. There 
were three men back of me (including the plaintiff) lifting the logs. 
They mere pulling up the log. When rope slipped off I shouted to them, 
and they all got away except plaintiff; the log fell on him. H e  could 
have gotten out of the way when the rope slipped off The hands that 
I had there were capable men for the work. I went to plaintiff and asked 
him to work his toes, and he did so. He  came to us to get work, and told 
us that he was 21 years old. Reister told him that he looked too 
light. H e  said that he weighed one hundred and fifty pounds. (748) 
Reister employed him. H e  went off and got his bedclothes. I 
always took good care to avoid accidents. I had before this cautioned 
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this boy to be careful. I can't state positively whether the men that 
had hold of the log could have held it until they all got out of the way. 
They all let go when I told then1 to let loose. I am a section foreman 
now." 

W. W. Reister, for defendant, testified: 
"I mas foreman on railroad work. When we were raising this log we 

had capable men. I do not remember how many. Two men were pulling 
the log up by a rope. Summers was down at the bottom of log. I could 
not see them. I heard Summers say, 'Look out !' I asked if anybody 
was hurt. I saw John. H e  said that he did not think that he was much 
hurt. H e  worked his foot. His  leg was mashed but not broken. This 
railroad has no rule forbidding the employment of minors. I had told 
John that I doubted his being tweaty-one rears old. I don't know 
whether the men could have held up the timber after the rope slipped 
or not." 

Among other instructions the court told the jury "that i t  was negli- 
gence to raise the timber with a rope if it was so fastened that it was 
liable to slip off and injure the said John Williams, or any one else 
employed under Mr. Reister and working there that day." 

There was judgment for the plaintiff on the verdict, and defendant 
appealed, assigning (among other alleged errors) the instrucCion above 
set out. 

T7C7irgil E. Holcomb for plaintif f .  
Glenn & X a n l y  for defendant .  

, ~ V E R Y ,  J. I t  was conceded by both parties that the foreman or super- 
intendent of the work were both representatires of the company 

(749) and not fellow-servants of the plaintiff's injured son. That ad- 
mission puts the first question that would have arisen in the 

natural order of inquiry in this case behind us. I f  such was the relation 
subsisting at the time of sustaining the injury, an act of the boy which 
ordinarily would have been deemed negligent because i t  exposed hini to 
apparent danger would not, if done suddenly under the command of his 
superior, hare made him culpable, because the law assumes that.his con- 
duct was influenced by a well-founded fear of losing employment if he  
disobeyed the order. T u r n e r  v. L u r n b e ~  Co., ante ,  387 ; Xason  v. R. R., 
111 N. C., 482; 8. c., 114 N. C., 718; L o g a n  v. R. R., 116 N. C., 9'4.0. 
The court told the jury, however, that "it was negligence to raise a log 
v i th  a rope if the rope was so fastened that it was liable to slip off and 
injure John Williams or any one else employed under Reister and work- 
ing there that day." The word "liable" must be interpreted in this 
connection in  its application to the manner of tying the rope, in  the sense 
of ('exposed to the casualty or contingency more or less probable" of 
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slipping off the log. Webster's Dictionary. The jury were warranted 
in  drawing the inference that if the rope was so tied that by any accident 
due to any cause, however unexpected, it might slip off, the defendant 
mas guilty of negligence and answerable for the iizjury. Persons, natural 
or artificial, are wanting in ordinary care if they fail to take precaution 
to prevent others from being subjected to danger, when by reasonable 
diligence, and without omitting to discharge a higher duty, they can 
avert such peril. But tbe law requires of all the exercise only of such a 
degree of diligence in the management of their own affairs, whether as 
to what is done or left undone by them, that they do not unnecessarily 
subject others to danger that might naturally have been expected 
as a consequence of such acts or omissions. Turner 4. L'urnber (750) 
Co., supra; Blue v. R. R., 116 N. C., 955; Little v. R. R., 118 
N. C., 1072; Tillett v. R. R., 118 N. C., 1031. The foreman was not 
bound to so fasten a rope as to insure all of the employees of the company 
m7ho were assisting in raising the timber against casualties. His duty 
was done when he provided against what could reasonably have been 
expected, not against the consequences of accidents that might or might 
not happen. Ernry v. R. R., 102 N. C., 209, a t  page 226. The court 
below erred in so defining the duties of the defendant as to reauire it to - 
provide against all accidents caused by defective appliances or machin- 
ery, or the failure to arrange and handle appliances in the safest possible 
manner. Whether due diligence has or has not been shown, to discover 
and guard against injury, as a result of the conditions shbwn to have 
existed, is a question for the jury. Mason 'L'. R. R., supra. 

Did the defendant exercise reasonable care to provide for the safety of 
those engaged in  raising the timber? I t  was the province of the jury to 
answer this inquiry. I n  the aspect of the evidence presented in plaintiff's 
request, i t  was error to tell them that in law the defendant was negligent. 

I t  did not necsssarily follow, because the jury thought i t  possible for 
all of the employees to have helld up the log after the rope had slipped, 
that the foreman was culpable for telling all to get out of the way. The 
others did escape unhurt. The question whether all might hare held it 
up was one as to which either of two inferences might have been drawn 
by the jury, and either would have been based merely upon the opinion 
of a witness. For error mentioned, 

NEW TRIAL. 

Cited: Johnson v. R. R., 122 N. C., 958; Harris v. Quarry Co., 131 
N. C., 559; Whitson v. Wrenn, 134 N. C., 91; Pitzgerald v. R. R., 141 
K. C., 545; Bowers v. R. R., 144 S. C., 688. 
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(751) 
H. N. PHARR, ADXINISTRATOR OF JACK EZZELLE, v. THE SOUTHERN 

RAILWAY COMPANY. 

Action for Damages-Railroad Company-Duty of Engineer-Injury to 
Person o n  Track-Xegligonce-Liability Sotwithstanding Contl-ibu- 
tory  Negligence. 

1. I t  is the duty of a n  engineer while running an engine to keep a careful 
lookout along the track in order to avoid or avert danger in  case he shall 
observe any obstruction in his front. 

2. Where a man, apparently intoxicated or asleep, or both, was lying so near 
the outer side of a rail as to expose himself to danger from a passing 
engine, and the engineer by ordinary care could have seen him in time 
to stop the train by the use of the appliances a t  his command and wi"thout 
peril to passengers on the train, before the engine struck him, the com- 
pany is liable for the resulting injury, notwithstanding the man's con- 
tributory negligence. 

ACTION, tried before Brown,  J., at October Term, 1896, of NECXLEN- 
BURG. The action was brought by the plaintiff, administrator of Jack 
Ezzelle, decelased, to recover damages for the negligent killing of the 
plaintiff's intestate by the agents of the defendant company, on the.. . . 
day of September, 1895. 

The evidence, offered by the plaintiff to sustain his claim for damage~s, 
is as follows: 

W. E. Younts, witness for the plaintiff, testified as follows: 
"I saw the place pointed out to me by James Crawford where Jack 

Ezzelle was killed. The track was level on side. I measured the dis- 
tance from where deceased was killed to the first curve in the track, and 
i t  was 600 steps. I tried in stepping i t  to step a yard, and I think I did. 

The day deceased was killed was a clear day, to the best of my 
(752) recollection. The train that killed him was going in  the direc- 

tion of Columbia, that is, south. The place where deceased was 
killed was 600 steps south of the curve. I don't think there was any- 
thing on the track to prevent deceased from being seen by the engineer. 
The roadbed had recently been leveled up with gravl. Deceased was 45 
or 50 years old and was a colored man-would get drunk. Crawford 
pointed out to me the place where his body was found. His  head was 
lying between the crossties just outside of the rails, and his body ex- 
tended across the ditch. I saw deceased just after he was killed and 
saw blood on his head. H e  got drunk very often and had whiskey in his 
valise the day he was killed, also railroad ticket in his pocket from Char- 
lotte to Fort Mill, S. C. Ticket was found at coroner's examination." 

J. R. Hunter, the engineer on the train that killed the deceased, testi- 
fied as follows : 
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"Was engineer of No. 63. Between 11 and 12 o'clock of the day as 
I got out of the curre, my train going south, I saw something.lying on 
side of track in ditch. Could not tell what i.t was. Had no idea it was 
a man. When I got betmeen 50 and 75 yards of i t  the object raised its 
head. I then discovered for the first time that i t  was a man. I a t  once 
put air brakes on as hard as I could get them and blew for hand brakes, 
which were applied at  once. I t  was a freight train and had some air 
brakes and some hand brakes. The effect was to stop the! train at a little 
more than its length. I t  was made up of 30 box cars, some empty and 
some loaded. Each box car was 32 feet long. The last car was 10 or 15 
car lengths from body after i t  passed and the train stopped. I did all 
I could to stop after I sari- the object was a man. I did not reverse the 
engine, because I could not have stopped the train as quickly if I had. 
I applied the air brakes to the driving wheel. The engineers' 
schools teach that it is best not to reverse the engine when air (753) 
brakes are on drivers. The wheels will slide. The brakes will 
stop the train quicker if the engine is not reversed. After stopping the 
train, went back and found the body of colored man lying in ditch. His  
head was lying on the crossties outside of the rails. A bolt under the 
pilot of the engine had struck his head and inflicted a would that caused 
his death. He  was still breathing when we first found him, but died in 
a few minutes. I carried the body to Pineville. I f  he had not raised 
his head he would not have been struck by the engine. There was a 
valise containing a jug of whiskey setting beside the body when we 
found him. The track was straight and down grade towards Pineville 
from the curve. We were running 25 miles an hour. When I saw the 
object first I thought i t  was a crosstie lying out from the track. I looked 
carefully. Crossties are frequently left that way. I did not see the 
man's head. I t  is nothing uncommon to see such objects along the track. 
I put on emergency brakes as soon as I had reason to see i t  was a man. 
1 had already applied some brakes in getting ready to stop at  Pineville. 
Had  all the brakes partly on when I saIi- it was a man, but put them on 
with full force and blew for hand brakes as soon as I discorered the 
object to be a man. Had  two regular brakemen and conductor on train. 
The freight conductors also brake, hnd he waseon top of the train when it 
stopped. Air brakes are better than hand brakes. Had some air  brakes 
on 10 cars and hand brakes on 20. After applying all brakes the train 
stopped in 1,500 or 1,600 feet. xo obstructions on track. Xo part of 
body on track. I did not suppose the object was a man until he raised 
his head. Then I put on all the power I had to stop the train." 

D. M. Broome, the fireman, the next witness of the defendant, 
testified : (754) 
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"I first saw object after we turned curve. Did not think it was 
a man. The obje;t extended out from the track. We were going down 
a heary grade towards Pinevillej. First  discovered i t  was a man when 
50 or 75 yards from it, when the object raised head. I said it was a man. 
The engineer said, 'Yes,' and at once put on and blew for brakes and rang 
bell. The train passed the object some few car lengths before it stopped. 
Deceased's head was between the crossties u-hen we found the body. 
When we first discorered the object I could not see the head. We sanded 
the track and.put on all brakes, as the engineer described. I thought the 
object was a crosstie." This witness in the remainder of his testimony 
corroborated the engineer in substance, as did also the conductor. 

Among the special instructions requested by plaintiff was the fol- 
- .  
lowlng : 

"If the jury find from all the evidence that the engineer, by keeping 
a proper lookout from his engine, could hare discovered that the object 
which he testifies he thought was a crosstie mas a human being, l i ing 
apparently helpless so near the rail of the track as to expose him to 
danger from the passing of the enginei and when he first discovered, or 
by the exercise of od inary  care and diligence could have discovered, that 
i t  was a human being in that position, he could, by the use of the ap- 
pliances at  his command, and without peril to those on his train, have 
stopped the train in time to have avoided the injury to plaintiff's intes- 
t lte, the defendant was gui1t.y of negligence, notwithstanding the plain- 
tiff's intestate was careless in lying down nejar the track, and the jury 

will answer the first issue 'Yes' and the third issue (Yes.' " 
( 7 5 5 )  The court declined to give instructions prayed for by the plain- 

tiff, and the plaintiff duly excepted. The Court then intimated 
that, in lieu of the instructions prayed for, it would instruct the jury as 
follows : 

"That the burden of proof is on the plaintiff on all the issues except 
the second; that as to whether the jury believes the witnesses is purely 
a matter for the jury; that if the jury believe the testimony of the wit- 
nesses in this case to be true and find the facts to be as testified by them, 
the plaintiff is not entitled to recover in this case, and that the jury 
should find the issues for the defendant and award no damages. Upon 
such intimation the plaintiff duly excepted and submitted to a nonsuit 
and appealed. 

BurwelL T'11a71cer LC' Carder for plaintiff. 
George P. Buson for defendant. 

XOKTGOAIERY, J. The plaintiff was lying in a position horizonal t e  
the railroad track, with a part of his body resting in a slight depression 
caused by a small ditch. His head, on or between the sills, could not be 
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seen by engineer and firemen, according to their testimony, and was so 
near the rail as.to be struck by the engine as i t  passed. From the evi- 
dence he was asleep or drunk, probably both. The engineer testified 
that, as he turned a curve in the road at  a point six hundred yards 
distant from the place where the man was killed, he saw the object; 
that he looked at i t  carefully and thought it was a crosstie. I t  attracted 
his attention. His duty then was more than ever to have kept a reason- 
able and proper lookout in his front in order to discover the, nature of 
the object in time to stop the train and prevent injury if i t  should turn 
out to be a man or animal. And yet, as we understand the testimony 
of both the engineer and the fireman, after a careful reading of it, there 
was no further lookout until the engine was within fifty or seventy-five 
yards from where the man was killed-too late to stop the train 
and prevent the injury. (786) 

The counsel of the defendant, in his argument here, undertook 
to distinguish the facts in this case from those in  the case of Pickett v. 
A. R., 117 N. C., 616, and insisted that the law which was announced 
there upon the facts did not apply to the facts in this case. I t  is true 
that in Pickett's case, supra, the man was lying on the track, partly be- 
tween the rails, asleep, while in this case no part of the body was be- 
tween the rails. But  we think that the rule which requires an  engineer 
to keep a reasonable lookout in his front in observing the track applies 
as fully to the facts in this case as to those in Pickett's case. 14 railroad 
company would certainly be liable to passengers if its engineer by a 
reasonable and proper lookout could have seen an object, though not im- 
mediately on the track but on the side and so near as to obstruct an 
engine and cause injury to them, and did not stop his engine in time 
to prevent it. And i t  does seem that the same rule would apply, and 
the company be liable to the next of kin at suit of personal representa- 
tive, where a man might have been seen lying apparently helpless and 
so near to the track as to be killed by a passing engine. We think that 
this Court has so decideld in effect, if not directly in Deans v. R. R., 107 
AT. C.. 686. There the Court said. "It is the duty of an engineer while - 
running an engine to keep a careful lookout along the track in order to 
avoid or avert danger in  case he shall observe any obstruction in  his 
front." The position of the man as to the railroad track in that case 
was on the side of the track. A witness testified that "he could not tell 
from his position whether he was lying across the rail, but  thought his 
head was on the roadbed beyond the ends of the crossties." 

We are therefore of the opinion that his Honor was in  error (757) 
when he instructed the jury that if they believed the testimony 
of the witnesses, and found the facts to be as testified by them, the 
plaintiff could not recover, and that they should find the issues for the. 
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defendant. H e  should, upon the issues submitted, have instructed the 
jury that the plaintiff had contributed to his own inquiry: The testimony 
on that point was uncontradicted; in fact, the contributory negligence 
was admitted. H e  should then h a ~ e  instructed the jury as to the third 
issue, which was in these words: "Notwithstanding the negligence of 
said intestate, did the. defendant's agents exercise ordinary and reason- 
able care to prevent the injury?" that if from the evidence ( i t  clearly ap- 
pearing that two inferences might be drawn therefrom by fair-minded 
men) they should find that he engineer by keeping a reasonable and 
careful lookout could have discovered the object, which he said he thought 
was a crosstie, was a man lying apparently helpless so near the rail of 
the track as to expose him to danger from the passing engine, or when he . 

first discovered, or by the exercise of ordinary care and diligence could 
have discovered, that i t  was a man, he could by the use of the appliances 
at  his command, and without peril to those on his train, have stopped 
the train in  time to have aroided the injury to the plaintiff's intestate, 
the defendant was guilty of negligence, notwithstanding the plaintiff79 
intestate was careless in  lying down near the track, and the jury mill 
answer the first issue "Yes" and the third issue "Yes." 

As the plaintiff is entitled to a new trial we will not discuss any further 
the special instructions asked by the counsel of the plaintiff, as they may 
not arise on the new trial. 

NEW TRIAL. 

Cited: Bradley v. R. R., 126 N. C., 741; Jefjries v. R. R., 129 N. C., 
240; McArver v. R. R., ib., 384; Lassiter v. R. R., 133 N. C., 248; 
Stewart v. R. R., 136 N. C., 389; Edge v. R. R., 153 X. C., 217; Meroney 
u. R. R., 165 N. C., 613; Tilghman v. R. R., 167 N. C., 163. 

(758) 
D. H. MAYES v. T H E  SOUTHERN RAILWAY COMPANY. 

Action for Damages--Railroadx-Accident at Railroad 
Crossings-Instructions. 

1. It is the duty of one approaching a railroad crossing to use ordinary and 
reasonable care to avoid accident and to exercise his senses of hearing 
and sight to keep a lookout for approaching trains, and if he does not 
do so, but drives inattentively upon the track without keeping a lookout 
o r  listening for approaching trains and injury results, he is ordinarily, 
but not in all cases, guilty of contributory negligence. 
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2. In  the trial of a n  action to recover for injuries received a t  a railroad 
crossing i t  was not error to refuse to charge that, though plaintiff looked 
and listened and did not see or hear the approaching train, yet if he 
might have done so, it  was contributory negligence. 

3. I n  the trial of an action to recover for injuries received a t  a railroad cross- 
ing, i t  was not error to refuse to charge, in response to a special request 
by defendant, that, though defendant mas running its train backward on 
a dark night, a t  excessive speed and without ringing the engine bell and 
without a light on the front end of the leading car, yet if plaintiff could 
have avoided the injury by the use of reasonable care, the jury should 
find him guilty of contributory negligence, the court having already 
charged the jury as to the duty of the plaintiff to stop and look and listen 

. before attsmpting to cross. 

ACTION, tried at  October Term, 1896, of ~IECXLERTBURD-, before Brown, 
J., and a jury. Plaintiff sued for damages on account of personal in- 
juries received by him, caused by a collision between a train, alleged to 
have been negligently arranged by defendant, and his buggy, in which 
he was attempting to cross Mint Street, in Charlotte. 

The Court charged the jury among other things : 
" ( a )  I f  you find from the evidence that plaintiff kept a look- ' (767) 

out as he approached the track, pulled his horse down to a walk 
before reaching the track and some fifty yards before reaching it, and 
listened and looked for the train as he approached the track, and not 
seeing or hearing any, and then st'arted to drive across the track and was 
injured, there is no contributory negligence and you mill answer the 
second issue 'NO.' ( b )  ." 

And to so mnch of the charge as is between (a )  and ( b )  defendants 
excepted. 

Among other instructions prayed for by defendant were the following: 
"5. I f  the plaintiff could have seen the approaching train by looking, 

in  time to have averted the injury, and did not see it, it is the same as 
if he had not looked, and the answer to the second issue should be 'Yes.' " 

This instruction was refused and defendant excepted. 
"6. I f  the plaintiff could hare  heard the approaching train by listen- 

ing and did not hear-it, i t  is the same as if he1 did not listen, and the 
answer to the second i s s ~ ~ e  should be 'Yes.' " 

This instruction was refused and defendant excepted. 
"7. I t  m7as the duty of plaintiff both to look and listen and to see and 

hear, if he could h a ~ e  done so, and if he failed in any of these require- 
ments the answer to the second issue should be 'Yes.'" 

This instruction was refused and defendant excepted. 
"9. I f  the jury should believe from the evidence that defendant was 

running its train without ringing the bell and without a light on the 
front end of the leading car, and at  an excessive rate of speed, still if 
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the plaintiff could have avoided the injury by the use of reasonable 
care he can not recover and the answer to the second issue should 

(168) be 'Yes.' " 
This instruction was refused and defendant excepted. 

"The jury found all tha issues in favor of the plaintiff and assessed 
his damages at  six hundred and fifty dollars ($650)." 

There mas judgment for plaintiff upon the verdict and defendant ap- 
pealed, assigning as errors : 

"1. That the Court charged the jury as noted in defendant's first . 
exception. 

"2. That the Court erred in refusing to give defendant's instructions 
marked 5, 6, 7 and 9." 

Jones & Tillett for plaintiff. 
George F. Bason and J.  W.  Keerans for defendant. 

CLARK, J. The exception to the charge, and the first three exceptions 
for refusal to charge, present substantially the same proposition-that, 
though the plaintiff looked and listened, and did not see nor hear the 
approaching train, yet, if he might hare done so, it is contributory neg- 
ligence. I f  by this i t  was proposed to ask the Court to charge that the 
plaintiff was not excused if he looked and listened carelessly and neg- 
ligently, this should hare been pointedly and plainly asked. Besides, it 
was covered substantially by the charge given, that "it was the duty of 
the plaintiff to use ordinary and reasonable care to avoid accident, and to 
exercise his senses of hearing and sight, to keep a lookout for approach- 
ing trains, and if he did not, and drove inattelntively on the track, with- 

out keeping a lookout or listening for approaching trains, i t  is 
(769) contributory negligence." This charge, repeated three times in 

different phases, was really erroneous towards the plaintiff (the 
appellee), in that it makes him guilty of contributory negligence for 
not looking and listening in all cases, even if no light was on the front 
end of the moving train (a t  night), and no bell rung. Yet, if such was 
the case (and the plaintiff both alleged i t  was and offered proof of i t ) ,  
the failure of the plaintiff to look and listen at a'crossing was not con- 
tributory negligence. Ainkle v. R. R., 109 N. C., 472; Russell v. R. R., 
118 S. C., 1098. 

But we do not understand the defendant to conlplain that the jury was 
not instructed that the looking and listening must be done with proper 
care, but this proposition is that, if the plaintiff looked and listened 
and might have seen or heard and did not see or hear, as a proposition of 
law he did not look and listen. That, however, is a matter of fact, and 
not a proposition of lam. By "looking and listening" the jury must have 
understood, under the terms of the charge, '(looking and listening with 
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proper attention." The syllogism of the defendant is something like 
this: "Though 3 plus 4 are 7, yet, if they make 8, they are not 3 plus 
4." True enough, but the question of fact is whether there was "3 plus 
4," and that determines whether the sum is 7 or not. The defendant is 
traoeling in  a circle. I f  the plaintiff looked and listened with care, he 
saw or heard the approaching train if he could have done so; and if he 
did not see and hear it, when he might hare done so, then he did not 
with proper attention, look and listen. Pickett v. R. EZ., 117 K. C., 616, 
and several cases since have settled that, though an engineer does not see 
a man lying on the track, the company is liable, if with reasonable care 
the engineer could have seen him in time to avoid injury. But that is 
based on the engineer's negligence in not keeping a proper look- 
out. Here the Court told the jury that the plaintiff was guilty (170)  
of contributory negligence if he went on the crossing without 
keeping a proper lookout and listening. I f  the engineer keeps a proper 
lookout, and is unable to see the man lying on the track till too late 
to avoid injury, there is no negligence on his part and no liability on 
the company. 

The only other exception is that he Court did not girel an instruction 
asked-that, though the defendant was running its train (backmard on a 
dark night) a t  an excessive speed, and without ringing t h ~  bell, and 
without a light on the front end of the leading car, still, if the plaintiff 
could have avoided the injury by the use of reasonable care, the jury 
should find him guilty of contributory negligence. This mas in sub- 
stance giaen by the Court in its charge 011 the second issue, in stating 
the duty of the plaintiff to stop, look, and listen before attempting to 
cross. And in so doing, there was error as against the appellee as 
already pointed out, by not qualifying it by adding, as in H i ~ k l e  T .  

R. R., and Russell v. R. R., supm, that the plaintiff mould not be guilty 
of contributory negligence in going upon the railroad crossing without 
looking and listening, if the defendant did not sound the whistle or ring 
the bell, or in  the night time did not have a light on the front end of 
the train, the proximate cause in such cases being the failure to gire 
IT-arning. I t  is not negligence in a t r a ~ e l e r  to cross the track, unless he 
disregards a warning not to cross, which he might have seen or heard 
with proper care. 

Cited: Medc  v. R. R., 120 N. C., 491; dIcIlhenny v R. R., ib. ,  554; 
Purnell 7 ; .  R R., 122 N. C., 847; Sor ton  T. R. R., ib., 936; Edtcnrds c. 
R. R., 132 N. C., 101; Cooper v. R. R., 140 S. C., 213, 225; Gewinger 2%. 

R. R., 146 N. C., 34; Osborne v. R. R., 160 N. C., 313; Shepherd u. 
R. R., 163 N. C., 522; Powers 2%. R. R., 166 N. C., 601; H o m e  v. R. R., 
170 N. C., 651. 
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(77'1) 
J. F. LITTLE v. CAROLIXA CENTRAL RAILROAD COMPANY. 

Action, for Damages-Railroads-InjzLry t o  P e r s o n  o n  Track-ATegli- 
gence- Contr ibutory  Negligence- Reaso~zable  Care- Evidence- I n -  
structions.  

1. Where, in  the trial of an action for damages, one issue was whether plaintiff 
was injured by defendant's train, and it  was admitted by the defendant 
that plaintiff was hurt by being struck by the defendant's train, i t  was 
proper to direct the jury to answer the issue in  the affirmative. 

2. In  the trial of an action for damages it  appeared that plaintiff attelnpted 
to walk across a trestle on defendant's road, and while so doing was 
struck by a train and injured. The trestle was about 300 feet long and 
50 high. Before going on the trestle plaintiff saw a signboard warning 
all persons not to cross it, and he knew, too, that it  was about time for a 
train to pass: Held, that it was not error to direct the jury to find the 
plaintiff was guilty of contributory negligence. 

3. Where, in the trial of an action involving the question of negligence and 
contributory negligence, the facts are undisputed and but a single infer- 
ence can be drawn from them, it  is the exclusive duty of the court to 
determine whether an injury has been caused by the negligence of one 
party or the concur5ent negligence of both parties; hence, 

4. Where, in the trial of an action for damages, it  appeared that plaintiff, 
while crossing a long high trestle, saw a train coming and got out on the 
cap-sill, but was struck by some part of the train; that workmen repairing 
the bridge often took that position to avoid passing trains without in- 
jury; t h a t  the engineer saw plaintiff on the trestle and slowed down; 
that,  seeing plaintiff go out on the cap-sill and thinking he was safe he did 
not stop his train but crossed the trestle a t  the usual rate of speed: Held, 
that it  was not error to instruct the jury, if they believed the testimony, 
to find that  the engineer had exercised.reasonab1e care. 

5. I t  was not error to psrmit the defendant to show that workmen often took 
a position on the cap-sill of the trestle to avoid passing trains, and that 
no one had ever been injured while in such position. 

6. The trial judge having, a t  the request of plaintiff, put his charge in writing, 
read and handed it  to the jury and allowed them to carry it  to the jury 
room. The plaintiff objected upon the ground that  the court had not 
been requested to hand the written charge to the jury. Thereupon, and 
after his Honor had offered to withdraw the written charge from the 
jury, in whose possession it  had been about five minutes, the defendant 
requested that the jury be permitted to keep the written charge in  accord- 
ance with the act (ch. 137, Laws 1885): Held. that  it was not error 
upon such request of the defendant to permit the jury to retain the 
written charge. 

7. While recapitulating the evidence to the jury the trial judge referred to  
the answer of the defendant, which had been put in evidence by the plain- 
tiff, as appearing "to be in the usual legal form": Held, that such remark 
was not an expression of opinion upon the evidence. 
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ACTI~X for damages, for an injury alleged to have been caused (772) 
by the negligence of defendant company, tried before Brown, J., 
and a jury, at Spring Term, 1896 of UNION. 

The issues and responses were as follows: 
1. Was plaintiff injured by defendant's train? Answer: ('Yes." 
2. Did plaintiff, by his own negligence, contribute to his own injury. 

Answer : "Yes." 
3. Sotwithstanding the contributory negligence of plaintiff, did de- 

fendant's engineer exercise ordinary care to prevent the injury? d n -  
m e r  : "Yes." 

4. What damage, if any, has plaintiff sustained? Answer: ". . . . . . ." 
The facts sufficiently appear in the charge of his Honor, Judge Brown, 

and in the opinion of Associate Justice Montgomery. 
During the trial the following evidence was permitted to be read 

before the jury from the notes of the testimony of Randall: 
"My hands would, when working on the trestle when a train (773) 
passed get out and sit on the capsills and let the train pass." To 
this testimony the plaintiff objected; objection overruled; plaintiff 
excepted. 

The Court reduced the charge to writing at  request of plaintiff, and 
signed it, and after reading i t  to the jury and recapitulating all the evi- 
dence, handed i t  to the jury, and allowed them to carry i t  to the jury 
rooni; and the plaintiff objected upon the ground that the Court had 
not been requested to hand the charge to the jury. After looking a t  the 
Act of 1885, the Court remarked that the law required him to give it to 
the jury at the request of either party. Thereupon, the defendant's 
counsel requested that the Court should permit the jury to keep the 
written charge in accordance x~i th  the act. At the time this request 
was made by defendant, the jury had been absent from the Court room 
about five niinutes, and the Court had offered to withdraw the written 
charge from the jury. But being requested by defendant as aforesaid, 
the Court permitted the jury to keep it. Plaintiff excepted. 

I n  recapitulating the evidence the Court took u p  the anmver of the 
defendant ~vhich had been put in evidence by the plaintiff, and said to 
the jury: "This is the answer of defendant. I t  appears to be in the 
usual legal forni. The contents of i t  are put in evidence by plaintiff, in 
support of his case." Plaintiff objected, and excepted to the Court7$ 
using the words, "in the usual legal form," as being an expression of 
opinion upon the evidence. Objection overruled, and exception by 
plaintiff. The Court read the answer to the jury. The Court read 
over from its written notes to the jury, all the evidence in the case, and 
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then gave in writing and read to the jury the following written charge: 
"It  is admitted that the plaintiff was injured by defendant's train strik- 

ing him. You are therefore directed to answer the first issue 
(774) 'Yes.' When the plaintiff saw the sign of warning posted at  

trestle, as he says he did, i t  was his duty not to go on the trestle. 
Upon plaintiff's own testimony he is guilty of contributory negligence, 
and you are directed to answer the second issue 'Yes.' " To above por- 
tion of the charge the plaintiff excelpted. "Although plaintiff may have 
been careless and guilty of contributory negligence, yet it was still the 
duty of the engineer to use ordinary care to prevent the injury. The 
defendant admits that the engineier saw the plaintiff on the trestle ill 
time to have stopped the train. When the engineer saw plaintiff's 
position, although plaintiff is guilty of negligence himself, it was the 
engineer's duty to use ordinary care to prevent injuring the plaintiff. 
Whether or not the engineer did, under all the circumstances exercise 
such ordinary care, is the subject of the third issue. I t  being admitted 
that the engineer could have stopped, and did not, i t  is the duty of defend- 
ant to show to the satisfaction of the jury, but not beyond a reasonable 
doubt, that although the engineer did not come to a stop, yet he exercised 
ordinary care under the circumstances to prevent the injury. The engi- 
neer is not expected to exercise infallible judgment, but o d y  ordinary 
and reasonable care. The credibility of testimony is a matter exclusively 
for the jury. As to whether the jury believed the evidence is a matter 
for the jury. Taking all the evidence together as a whole, if you be- 
lieve the testimony to be true, the plaintiff can not recover, and it is 
your duty to answer the third issue 'Yes'; for, if the testimony is to be 
believed the engineer did exercise reasonable and ordinary care under the 
circumstances." To above portion of charge plaintiff excepted. '"If the 
jury answer the third issue 'Yes,' then the plaintiff mill not be entitled to 
any damages, and they need not answer the fourth issue. I f  the jury do 

not believe the eaidence to be true, and shall find that ordinary 
(775) care to prevent the injury was not exercised by the engineer, then 

plaintiff will be entitled to recover under the fourth issue, such 
actual damage as he has sustained, actual expense in nursing, loss of 
time, loss from i n a b i l i t ~  to perform mental or physical labor, or capacity 
to earn money, and actual mental or bodily suffering." 

There was judgment for the defendant upon the rerdict; motion for a 
new trial was refused, and plaintiff appelaled. 

F. I. Osborne for plaintiff. 
L. R. Watts and MucRae & D a y  for defendant .  
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MONTGOMERY, J. The following issues (without objection) were sub- 
mitted to the jury: 

"1. Was plaintiff injured by defendant's train? 
"2. Did plaintiff by his o m  negligence contribute to his injury? 
"3. Notwithstanding the contributory negligence of plaintiff, did de- 

fendant's engineer exercise ordinary care to prerent the injury? 
"4. What damage, if any, has plaintiff sustained?" 
His  Honor's direction that the jury should answer the first issue "Yes" 

was proper, for i t  was admitted that the plaintiff was hurt by being 
struck by the defendant's train. H e  told the jury that upon the plain- 
tiff's own testimony he was guilty of contributory negligence, and di- 
rected them to answer the second issue "Yes." The plaintiff excepted. 
The instruction was a correct one, and the exception is not sustained. 
The plaintiff had testified that the trestle upon which he was injured, 
was one hundred yards long and fifty feet high; and that hands were at  
work repairing i t  a t  the further end; that he saw when he got on the 
trestle a signboard notifying persons not to go on the trestle, and 
that when he went on it he knew it was about time for a train (716) 
to come along. 

Beyond question he contributed to his own injury. Under the circum- 
stances i t  was his duty not to go on the trestle. I t  was decided in Cladc 
v. R R., 109 N. C., 430, that a person who places himself on a 'ailroad 
trestle so high as to make it perilous for him to jnmp to the ground, is 
negligent, and that he is guilty of contributory negligence if he is in- 
jured by a passing train. 

I n  reference to the third issue his Honor instructed the jury that even 
if the plaintiff was guilty of contributory negligence it mas yet the dnty 
of the engineer to use ordinary care to avoid injnring him. I t  mas 
admitted by the engineer that he could have stopped the engine in time 
to p r e ~ ~ e n t  the injury of the plaintiff but that he did not; and his Honor 
told the jury that the defendant had to show to their satisfaction that 
although he did not stop the train, he yet exercised ordinary care under 
all the circumstances to prerent the plaintiff's injury. H e  further told 
the jury that the engineer was not expected to exercise infallible judg- 
ment, but only ordinary and reasonable care; and that ('taking all the 
evidence together as a whole, if you believe the testimony to be true, the 
plaintiff can not recorer, and i t  is your duty to answer the third issue 
'Yes,' for if the testimony is to be believed the engineer did exercise rea- 
sonable and ordinary care under the circumstances." The plaintiff ex- 
cepted. 

We are of the opinion that his Honor's instructions on the third issue 
were correct. The uncontradicted testimony was that this trestle was 

483 



I N  THE SUPREME COURT. [I19 

being repaired at  the time of the accident, the workmen being then en- 
gaged, and had been for some considerable length of time just before; 
that frequently, probably eoery day, the workmen had stepped off the 

track on to the capsills on the side of the track a t  the approach of 
(777) train, and none of them mere ever harmed. One ~ ~ i t n e s s  testified 

that "it mas a common thing for the railroad hands, every day, to 
get on the capsills of this trestle, and let trains pass." I t  was uncon- 
tradicted that the capsills extended a sufficient distance from the track 
to allow two men to stand on each one mithout harm or injury as the 
trains would pass over the trestle), and that the engineer in charge of the 
engine, on the occasion of the accident, had frequently seen the workmen 
get on the capsills for safety on the passing of trains. The engineer 
testified, that from the conduct of the plaintiff at  the time of his injury, 
he believed the plaintiff was a of the railroad, and that as he 
had frequently done before he moved his engine on at  the usual speed in 
crossing trestles; that the plaintiff, just as the hands were accustomed 
to do on the passing of trains, stepped off the track on to the capsill, and 
he thought i t  was a safe position, as he had often passed in like circum- 
stances the workmen of the railroad without injury to them. I t  seems to 
us from the evidence that the engineer acted as a prudent man should 
have acted under all the circumstances. His  conclusion that the plaintiff 
from his conduct on the trestle was a railroad workman, and that he had 
gotten on the capsill for safety, was a reasonable conclusion; and that 
being so, he mas not negligent in driving his engine on at  the usual 
speed in crossing trestles, for no workmen had ever been injured under 
like circumstances. I t  is true that an engineer situated as this one was 
at the time of this accident, is required if there be a reasonable doubt as to 
~vhat  course to pursue, to so act as to protect life. But he is not required 
to provide against contingencies which he reasonably has no ground to 

believe would happen; he is not compelled to provide against the 
(778) unexpected, the unusual, the extraordinary. Blue v. R. R., 116 

N. C., 985;  Tillett v. R. ZZ., 118 S. C., 1031. The facts in this 
case are undisputed, and xve think that the only inference that could be 
drawn from them by fair-minded men is that the defendant acted as a 
prudent man should h a ~ e  acted under all the circumstances, and that i t  
used ordinary care to prevent the injury. "Where the facts are undis- 
puted and but a single inference can be drawn from them, it is the ex- 
clusive duty of the Court to determine whether an injury has been 
caused by the negligence of one or the concurrent negligence of both 
of the parties." Russell v. R. R., 118 N .  C., 1098. To the same effect 
are EZle~bee v. R. R., 118 N. C., 1024, and Hinshaw v. R. R., ibid., 1047. 
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The objections made by the plaintiff to the testimony ought to have 
been overruled, as they were, by his Honor. We have examined all the 
other exceptions made by the plaintiff to the rulings of the Court, arid 
they ought not to be sustained. 

NO ERROR. 

Cited: Weeks v. R. R., 131 N. C., 81, 83. 

STATE v. JOHN W. WOOLARD. 
(779) 

Practice in Criminal Cases-Instructions-Statutes-Title- 
Repeal and Amendment of Statute. 

1. When justified by the evidence, a trial judge may charge the jury that if 
they believe the testimony of a defendant who testifies in  his own behalf 
they should find him guilty. 

2. Chapter 83, Laws of 1893, entitled "An act to amend chapter 504, Laws of 
1889" (which act of 1889 placed the trial of the offense of abandonment 
under the jurisdiction of a justice of the peace) is not defeated in  its 
purpose of repealing the act of 1889 by a n  ambiguity arising in the body 
of the act in the failure to specify "Laws of 1889." 

3. The title of an act is a legislative declaration of the tenor and object of the 
act, and when the meaning or subject-matter of a statute is a t  all doubt- 
ful, the title should be considered. 

4. An act of the Legislature subsequent to and in amendment of a former act 
of the same session, and correcting an ambiguity therein, is not invali- 
dated by the fact that  the date of ratification of the amended aot is  
erroneously stated, provided it  sufficiently appears beyond cavil what 
prior act is referred to. 

INDICTJZENT for abandonment, tried before Graham, J., and a jury, at  
May Term, 1896, of BEAUFORT. On the trial the defendant testified in 
his own behalf, and his Honor charged the jury, that if they believed the 
testimony of the defendant, they should return a oerdict of guilty, but 
that they were the judges of the facts and they alone could pass upon 
the e~idence. The defentant was convicted and appealed, assigning as 
error the charge of his Honor. I n  this Court the appellant made other 
contentions, which are referred to in  the opinion of Associate Justice 
Clark. 

Attorney-General, B. R. Aricholson and Charles F. Warren for the 
Xtate. 

W .  6'. Rodman for defendant (appellant). 
485 
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(780) CLARK, J. The charge to the jury that if they believed tho 
defendant's testimony to find him guilty, was fully justified by 

the evidence, and i t  was competent for the judge in such case to so in- 
struct the jury. S. ?;. R i l e y ,  113 N.  C., 648. 

The chief reliance of the appellant, however, is that chapter 504, Lams 
1889, which placed the jurisdiction of the offense of abandonment in a 
justice of the peace, is not repealed by chapter 83, Laws 1893, because 
the body of the latter act only amends "chapter 504,",omitting the words, 
"Laws 1889," but in the title of said chapter 83, Laws 1893, i t  is de- 
scribed as '(An Act to amend chapter 504, Laws 1889," This makes the 
meaning and purport'of said chapte'r 83, Laws 1893, entirely clear. I t  
is true that at  common law the title of an act was little considered. The 
reason of this was because in England the title was no part of an act, 
but mas prefixed by the clerk of that House in  which the bill originated. 
The titles were styled Rubrics because written in red ink. Indeed, prior 
to the eleventh year of Henry V I I  (1495), titles mere very rarely pre- 
fixed at  all. But now the title is part of the bill when introduced, being 
placed there by its author, and probably attracts more attention than 
any other part of the proposed law, and if it passes into law the title 
thereof is consequently a legislative declaration of the tenor and object 
of the Act. Indeed, so fa r  is this true, and so important has the title 
become, that in many State Constitutions there are now provisions to 
guard against the title of bills being misleading. R a t i o n e  cessante, ces- 

sant  i p s a  ler. Consequently, when the meaning of an act is at all 
(781) doubtful, all the authorities now concur that the title should be 

considered. Seldg. Stat. Law, 50; Potter's Dwarris on Stat., 101, 
105; Cooky Const. (6 Ed.),  169; Sutherland Stat. Constr., see. 210; 
Endlich Stat., see. 58; W i l s o n  v. Spa ld ing ,  19 Fed., 304. 

I f  there was nothing more before us than chapter 83, Laws 1893, still 
i t  would be clear, taking into consideration the title in connection with 
the body of the Act, that the chapter 504 amended, mas chapter 504, 
Laws 1889, and therefore, that jurisdiction of the offense of abandoa- 
nient was restored to the Superior Court as i t  stood under The Code, sea 
970. Had there been the least doubt on this point, however, i t  was re- 
nlored by the supplementary act at the same session, chapter 481, Lams 
1893, which expresses in  the body of it, that the prior act of the same 
session, "To amend chapter 504, Lams 1889," should be amended by in- 
serting the words ('Laws 1889" in the body of the Act after the words, 
"Chapter 504." I t  is true the said chapter 481, in referring to chapter 
83 (as i t  was afterwards numbered) mentions i t  as "ratified 1 4  February, 
1893," when in fact it was ratified 11 February, 1893. We do not know 
xhether the discrepancy between 11 February and 14 February, was a 
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clerical error in  copying, or a typographical error in printing, or an in- 
advertence in drawing the supplementary act or bill, but sufficient ap- 
pears to make, i t  dear  beyond cavil what prior act is referred to. The 
Court will not ((distinguish and divide a hair betwixt South and South- 
west side." A stronger case than ours in  favor of following the clear 
legislative intent is Wilson v. Spalding, w p m ;  Cram v. Cram, 116 N .  C., 
288, relied on by appellant, in no wise conflicts with what is above 
stated, since that case merely holds that the heading of a section (782) 
prepared by the compilers of The Code will llot (affect the con- 
struction of the language of the section, when its meaning is perfectly 
obvious." 

NO ERROR. 

Cited: S. v. Neal, 120 K. C., 621; Fowler v. Fowler, 131 N.  C., 171; 
X. v. May, 132 N. C., 1021; 8. v. Pattersolz, 134 N. C., 614; S. v. Lewis, 
142 N. C., 653; S. v. R. R., 145 N. C., 578. 

STATE v. CAD DUKES. 

Indictment for Fornication and Adultery-Evidence. 

1. In the trial of an indictment for fornication and adultery it is not necessary 
to show by direct proof the actual bedding and cohabiting, but only 
beyond a reasonable doubt circumstances from which the guilt of the 
parties may be inferred. 

2. While evidence of an act of illegal intercourse occurring more than two 
years before the indictment is not competent as substantive testimony, 
it may be considered, i f  believed, as corroborative evidence of subsequent 
association. 

INDICTMEKT for fornication and adultery, tried before Gmham, J., 
and a jury, at  Spring Term, 1896, of NORTHANPTOK. The defendants 
were convicted, and the male defendant appealed. The facts are stated 
in  the opinion of Associate Justice Avery. 

Attorney-General and Perrin Busbee for the State. 
MacRae & Day and Culvert for defendant (appellant). 

AVERY, J. More than two years before the male defendant was in- 
dicted he was seen, if the testimony was believed, taking a very indecent 
liberty with the female defendant, who, on remonstrance by the person 
who saw the act, said in the presence of Cad Dukes, "it was pretty 
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(783) much what they had done." I n  connection with this, there was 
evidence tending to shom that they lived a half mile apart, and 

that a witness had seen them frequently together at  his own house and 
elsewhere up to ten months ago. The witness who testified to the inde- 
cent liberty, had not seen them together since last spring. I t  was in evi- 
dence that she gare birth'to a child last spring. 

The defendant's counsel asked the Court to instruct the jury that upon 
the whole evidence the defendants are not guilty. To the refusal of the 
Court to comply with this request the defendant Cad Dukes excepted and 
appealed. 

The Court told the jury in substance that this offense was of such s 
nature that i t  was not necessary to show by direct proof the actual bed- 
ding and cohabiting together, but that i t  was sufficient to shom beyond s 
reasonable doubt, circumstances from which the jury might reasonably 
infer the guilt of the parties. They were instructed further, that evi- 
dence of an act of illegal intercourse which occurred more than two 
years before the finding of the indictment mas not competent as substan- 
tive testimony, but might be considered, if believed, as corroborating eri- 
dence of subsequent association. There was no error in the instruction 
given. S. v. Guest, 100 X. C., 410; S. v.  Kemp, 87 N. C., 538; X. v. 
Poteet, 30 N. C., 23;  8. v. Pippen, 88 N. C., 647. 

The rules of evidence are founded upon reason and common sense. 
When parties, who have been once seen in the attitude described by a 
witness, continue to associate with each other for a year in  which time 
the visits of the male defendant often average twice a week, the law 
allows a juror to dram the same inference that every other reasonable 
man deduces from such circumstances. 

NO ERROR. 

Cited: Powell v. Strickland, 163 N. C., 402 ; S. v. McGlammery, 173 
N. C., 749. 

(784) 
STATE v. WALTER MITCHELL. 

Bastardy Proceedings-Oath and Emmination of Woman--Prima Facie 
Evidence-Constitutional Privilege o f  Accused to Confront Accwer 
and Witnesses-TT'aiver-Objection to  EzGdence. 

1. On the trial of a n  appeal from a judgment of a justice of the peace in bae- 
tardy proceedings, the oath and examination of the woman is prima facie 
evidence of the defendant's guilt, and the burden is on him to exonerate 
himself from the charge. 



N. C.] SEPTEMBER TERM, 1896. 

2. The term "prima facie" is synonymous with the word "presumptive" as 
used in sec. 32 of The Code, in defining evidence that is to be received 
and treated as true "until rebutted by other testimony which may be 
introduced by the defendant." 

3. The defendant in bastardy proceedings may waive the right guaranteed by 
see. 11 of Art. I1 of the Constitution, to be informed of the accusation 
against him and to confront the accusers and witnesses face t o  face; and 
where, on the trial of an appeal from the judgment of a justice of the 
peace, the oath and examination of the woman taken before him is offered, 
the defendant will be deemed to have waived such constitutional privi- 
lege where he does not in express terms insist on the bodily presence of 
the prosecutrix on the witness stand, and a general objection to the evi- 
dence is not sufficient. 

(CLARI~,  J., dissents, arguendo.) 

The defendant was arrested and brought before a justice of the peace 
upon the charge of bastardy. He  entered the plea of not guilty, and 
offering no evidence upon the affidavit or complaint, he was adjudged to 
be the father of the child, and judgment was entered against him accord- 
ingly. H e  appealed to the Superior Court of Wilson, where at  June 
Term, 1896, a jury was empaneled. 

June Term, 1896, before Boykin, J .  His Honor charged the ( 7 8 5 )  
jury that the oath and examination of the prosecutrix taken be- 
fore the justice of the peace was under the statute prima facie evidence 
of defendant's guilt, and that the burden was upon defendant to exon- 
erate himself from the charge so niade against him. To this charge the 
defendant excepted and appealed from the judgment rendered. 

Attorfiey-General and Perrin Busbee for the State. 
No counsel contra. 

AVERY, J. The charge that the oath and examination of the mother 
of the bastard child was prima facie evidence of the defendant's guilt, 
was not erroneous. S. V. Rogers, 79 N. C., 609; The Code, see. 32. 
Prima facie evidence is that which is received or continues until the 
contrary is shown. Kelly v. Johnson, 6 Peters (U. S.), 622. I t  is clear 
from the terms of the Statute (Code, see. 32) that the word "presump- 
tive" is used there to define evidence that must be received and treated as 
true '(till rebutted by other testimony, which may be introduced by the 
defendant," and that i t  is therefore synonymous with prima facie. We 
see no force in the suggestion that there was error in the use of one of 
the terms rather than the other. 

Another ground of objection to the competency of the written examina- 
tion of the mother is that its admission was a violation of the Constitu- 
tion, Article I, see. 11. That section provides that "in all criminal prose- 
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cutions e17ery man has the right to be informed of the accusations 
against him, and to confront the accusers and witnesses with other testi- 
mony. 

Conceding that since the begetting of a bastard child has been made a 
criminal offense, the accused has the right to insist upon the pro- 

(786) duction of his accusers, i t  is neaertheless, a right that is waived 
by failure to assert i t  in apt time like the guaranty contained in  

the same section, that he shall not be compelled to give evidence against 
himself. The application of the principle to the crimination of a party 
by his own testimony is so common in practice, as to have become 
familiar learning. When asked the criminating question it is the 
privilege of the witness to determine whether it is preferable to answer, 
or to ask the protection of his constitutional right. Indeed, i t  is a gen- 
eral rule that a party may waive the benefit of a constitutional as well as 
a statutory provision. Sedgwick Stat. and Const. Law, p. 111. The 
right may be waived either by express consent, by failure to assert it in  
apt time or by conduct inconsistent with a purpose to insist upon it. 
Sedgwick, supra; Lee v. Tillotson, 24 Wend., 337; Const., Srticle I, 
sec. 19;  Code, see. 398; Reynolds v. U. S., 98 E. S., 145; S. v. Rehrman, 
114 X. C., 797; S. v. Thomas, 64 N.  C., 74; Driller Co. v. Worth, 118 
N. C., 746, and same case, 117 N. C., 515. I t  is settled law in North 
Carolina, that the more important privilege of being present in person, 
so as to confront one's accusers on trial for a criminal offense, may, ex- 
cept in capital felonies, be waiued by counsel. S. v. Jacobs, 107 N. C., 
772 ; S. v. Weacer, 35 N.  C., 203 ; S. v. Paylor, 89 N.  C., 539 ; S. v. Kelly, 
97 E. C., 404. For  like reasons, one who is actually or constructively 
present at the trial of an indictment against him for offenses of the lower 
grade must be deemed to have waived when he does not in express terms 
insist upon the bodily presence of the prosecutrix on the witness stand. 
The Legislature has made a defendant a competent witness on the trial 
of an indictment against himself. H e  may exercise this privilege or not, 

but if he once elects to go upon the stand he is deemed to have 
(787) waived his right'to refuse to answer questions intended to elicit 

self-criminating testimony from him, where such questions would 
have been competent on the enamination of other witnesses. S, v. 
Thomas, 98 N. C., 599; 8. v. Allen, 107 N .  C., 805. Where a statute 
gives a prisoner the privilege of taking depositions outside of the State 
upon condition that the State shall hare the like right, i t  has been held 
that he waives the ben'efit of the constitutional privilege by the exercise 
of the right to avail himself of such testimony. Butler v. State, 97 Ind., 
378. H e  takes the new statutory pririlege upon the condition annexed 
by its provisions to its acceptance-that he shall thereby waive his con- 
stitutional right to face the witness. The Legislature clearly has the 
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general power to pass statutes giving artificial weight to any particular 
kind of tetstimony in specified classes of criminal actions. S. v.  Burton, 
113 N.  C., 655, and cases there cited. The statute (Code, see. 32) must 
be enforced till i t  comes in conflict with the Constitution. The broad 
exception to the admissibility of the oath and examination of the woman, 
is sufficient to raise the question which u7e first discussed; but if the de- 
fendant intended to throw himself upon his constitutional privileges, 
which he might at  his option waive o r  demand, i t  was incumbent on 
him to object on the specific ground that he insisted upon the right 
to have the woman introduced, and to be confronte~d by her as his 
accusser. Had  the defendant pursued this course, it may be that the 
solicitor would have had the ~rosecutrix sworn and tended her for cross- 
examination. Such an offer unquelstionably would have afforded him the 
opportunity contemplated by the Constitution of meeting his antagonist 
face to face. S. v. Thomas, 64 N. C., 74. This general assignment of 
error in  admitting a document declared competent by statute no 
more raises the constitutional question, than would an exception (788) 
to criminating testimony given by a witness without objection on 
the specific ground that i t  might subject him to punishment. The consti- 
tutional right, if i t  existed, was waived by the failure to object to the 
testimony, because the right guaranteed to him was not that he should 
be compelled to confront his accuser in a case like that before us, but 
that he might on demand have her compelled to meet him "face to face." 

NO ERROR. 

CLARK, J. (dissenting) : I n  the dissenting opinion of Brother Mont- 
gomery and myself, in  S. v. Ostwalt, 118 N. C., 1217, we pointed out 
many of the inconveniences and inconsistencies which would follow the 
departure from the long-settled legislative and judicial recognition of 
bastardy as a police regulation, and therefore, a quasi civil proceeding. 
The present adds an additional instance to those cited by us. I t  may be 
that, on thus being called to the attention of the law-making power, the 
evil may be remedied by unequivocal legislation. I t  is no benefit to add 
bastardy to the criminal law when there exists already a far more effi- 
cient criminal proceeding by an indictment for fornication and adultery, 
and besides, by giving to bastardy proceedings the technical advantages 
conferred on those put on trial for crime, i t  has been rendered utterly 
inefficient for the purposes for which it was really intended, and used 
for so long a period of making the father support the child and protect 
the county from liability therefor. 

Cited: 8. v. Rogers, post, 794, 795; Belvin v. Paper Co., 132 N. C., 
150; S. v. McDonald, 152 N. C., 805; S. v. Dry, ib., 814. 
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(789) 
STATE v. J. W. BROWN. 

Oficers-Enrolling Clerk of General Assembly-Corruption-Praudu- 
lent Enrollme.rzt of Bill-"Assignment Act." 

On a trial of an indictment against the Enrolling Clerk of the General Assem- 
bly for fraudulently enrolling a bill which had never passed either 
branch, the testimony of all the witnesses for the defendant, and all but 
one of those for the State, tended to show that the defendant never saw 
the bill, and had no knowledge of its existence until after the close of the 
session. One witness for the State, who had copied the bill, testified that 
defendant had assisted her in verifying the copy on the last day of the 
session, when there was a great deal of confusion in the defendant's 
office, but this was denied by defendant and other witnesses. There was 
no evidence of bribery or of any understanding or collusion between the 
defendant and others in regard to the enrollment of (the bill: Held, that i t  
was error to refuse an instruction to the jury that there. was no evidence 
of corruption on the part of the defendant. 

INDICTMENT of J. W. Brown, Enrolling Clerk of the General Assembly 
of 1895, tried before AfcIver, J., and a jury, at  January Term, 1896, of 
WAKE. The defendant was indicted for having unlawfully, willfully, 
and corruptly omitted, neglected, and refused to discharge a duty of his 
office by fraudulently causing and permitting to be enrolled as a public 
law, a bill ("the Assignment Act") which had never passed either branch 
of the General Assembly, but had been laid on the table in  the House 
of Representatires. The material parts of the testimony appear in the 
opinion of Associate Justice Montgomery. 

There was a verdict of guilty, and from the judgment thereon defend- 
ant appealed. 

(190)  Attorney-General for the State. 
J .  B. Batchelor and Edwards & Royster for defendant (appel- 

lant). 

MONTGOMERY, J. After the examination of the witnesses had been 
concluded, the defendant's counsel asked the court to instruct the jury 
that there was no evidence of corruption on the part of the defendant. 
Upon a most careful consideration of the whole evidence we are of the 
opinion that the defendant was entitled to the instruction and that his 
Honor should h a ~ e  given it. Eight witnesses, three for the State and 
five for the defendant, were examined. The testimony of two of the 
State's witnesses and that of all the defendant's is without the least trace 
of inculpating matter, either taken singly or in connection with all the 
evidence in the case. I n  fact, upon the whole evidence, the excep- 
tion of that of the ritness for the State (Xiss Branson), there was not 



N. C.] 'SEPTEMBER TERM, 1896. 

one particle, either direct or circumstantial, going to show that the 
defendant eaer had any knowledge or information of any kind concerning 
the existence of the bill until long after the Legislature had adjourned. 
Leaving out her testimony, there is not a scintilla of proof that the 
defendant ever saw the bill, either in the original or in the enrolled copy, 
until it was found in the old library anlong tabled bills by the witness 
Ellington, who was the State Librarian, after the Legislature had ad- 
journed. Whatever testimony there was unfavorable to the defendant 
is embraced in that of Miss Branson. She testified that she got the bill 
to make a copy of i t  from the defendant or one of the clerks on the last 
day of the session; that she kept it for that purpose for two or three 
hours, and then returned i t  to the defendant and read it orer to him, 
several other persons being in  the room, to see if it was correctly copied; 
that there was a great rush and confusion during the last days of 
the session. (Mr. Walser, the Speaker of the House, had testified (791) 
that on the last day of the session more than 360 bills were rati- 
fied.) The defendant denied most positively that he gave this bill or any 
other one to Miss Branson to copy, or that she read it over with him. 
Suppose it be true that she did read the bill orer to him, is it the least 
evidence of corruption on the part of the defendant when the circum- 
stances of time and place are considered? I t  might, assuming for the 
purpose of this case that it mas true, be some evidence tending to show 
negligence in his failure to look at and carefully examine the back of 
the bill to see what disposition had been made of i t ;  but we do not see 
any evidence of a corrupt intent to enroll or to hare enrolled a fraudu- 
lent bill. This failure to examine carefully the bill might have been made 
by the most conscientious person in the hurry of that dafs business. I t  
appears from the testimony that the defendant, as enrolling clerk, kept 
a book in which was entered a list of the bills which were given out to 
copyists to be transcribed for enrollment. The defendant failed to have 
this book on the trial. This failure was undoubtedly a circumstance 
against him. "The conduct of a party in omitting to produce that eri- 
dence in elucidation of the subject matter in dispute, which is within his 
power and which rests peculiarly within his own knowledge, frequently 
affords occasion for presumptions against him, since it raises a strong 
suspicion that such evidence, if adduced, would operate to his prejudice." 
Starkie on Evidence, p. 73. But suppose the strongest presumption 
against him should arise, that is, that the book did contain the record 
that this bill was g i ~ e n  out to Miss Eranson, horn could that alone, o r '  
taken in connection with the reading of the bill over with Miss 
Branson, according to her testimony, and his denying the testi- (792) 
mony to be true, prove or tend to proae corruption, in  the absence 
of other circumstances tending in some way to show a wicked purpose, 
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t h a t  h e  acted "for the  sake of oppression, o r  f raudulent  gain, o r  a n y  
o ther  wicked motive" ? I t  might  tend wi th  other  circumstances t o  prove 
carelessness, negligence, bu t  under  a l l  t h e  circumstances of this  case, not  
t o  show a corrupt  and  wicked purpose t o  derive a personal benefit there- 
f r o m  o r  t o  i n j u r e  t h e  public. 

T h e r e  was  n o  at tempt to show bribery, gain, o r  a n y  understanding 
between t h e  defendant a n d  a n y  other  person about  t h e  bill, o r  t o  connect 
h i m  wi th  a n y  suspicious circumstances relat ing t o  it. 

W e  are, therefore, of the  opinion t h a t  h i s  H o n o r  was i n  e r ror  i n  re- 
fus ing  to g i r e  t o  the  j u r y  t h e  instruct ion asked by  t h e  defendant, t h a t  
there was n o  evidence of corrupt ion o n  h i s  par t .  H i s  charge was care- 
fu l ly  delivered and  f a i r  to  the  defendant, a n d  temperate  a n d  humane, 
ending wi th  a caution which h e  deemed necessary, t o  wi t :  "Much h a s  
been said about  t h e  importance of th i s  case a n d  t h e  great  wrong which 
h a s  been done t h e  S t a t e ;  still, it is  y o u r  d u t y  to  try th i s  case a s  you would 
a n y  other, a n d  if you convict the  defendant  it mus t  be  f r o m  t h e  testi- 
m o n y  alone." 

ERROR. 

(793) 
STATE v. MACK ROGERS. 

Bastardy-Constitutional Law-Power of Legislation-Criminal Law- 
Ecidence-Presumptiue Ecidence-Right of Accused to Confront 
Accuser-Trial-Instructions. 

1. The Legislature has the power to  provide that, upon the trial of certain 
classes of criminal or civil actions, artificial weight shall be given to 
specific kinds of testimony; hence, 

2. Sec. 32 of The Code, declaring that the oath and examination of the mother 
of a bastard child to be "presumptive" evidence against the person ac- 
cused, "is" valid exercise of legislative power. 

3. Where one charged with the paternity of a bastard child failed to demand 
an opportunity to confront and cross-examine the prosecutrix a t  the time 
her examination was offered, he waived thereby his right to subsequently 
object to the-evidence on the ground that  he was not offered such oppor- 
tunity. 

4. Notwithstanding the fact that the oath and examination of the mother of a 
bastard child are presumptive evidence against defendant, yet if the 
defendant denies the paternity and contradicts the testimony of the 
prosecutrix, the matter is put a t  large, and the jury must be satisfied, 
beyond a reasonable doubt, of the defendant's guilt, and an instruction 
which allows the jury to convict on testimony that merely "satisfies" 
them of his guilt is erroneous. 
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PRO~ECUTION for bastardy, tried before NcIver ,  J., at March Term, 
1896, of WAKE. The defendant was committed and appealed. The facts 
sufficiently appear in  the opinion of Associate Justice Avery. 

Attorney-General and T.  P. Devereuz .for the Btate. 
W.  L. Watson for defendant (appellant). 

AVERY, J. The statute (Code, see. 32) declares that the oath and 
examination of the mother of a bastard child shall be "presump- 
tive evidence against the person accused." S. v. Rogers, 79 N.  C., (794) 
609. The Legislature clearly has the power upon the trial of cer- 
tain classes of criminal or civil actions to provide that artificial weight 
shall be given to specific kinds of testimony. S. v. Burton, 113 N. C., 
a t  p. 655; 8. v. Cagle, 114 N. C., 835; S. v. Mitchell, ante, 784. 

I f  the purpose of the defendant was to rest his objection to the oath 
and examination bf the prosecutrix, Molly Bobbitt, as evidence, on the 
ground that he had the right under the Constitution to confront his 
accuser, he waived his right to insist upon that objection in  the subse- 
quent stages of the trial below or on appeal, by failing to demand that 
opportunity be given him to confront and cross-examine her when the 
written evidence was offered. S. v. Xitchell, supra. This question was 
fully discussed in Mitchell's case, and it is needless to repeat what was 
there said. There was no error in admitting the written testimony or in 
telling the jury that i t  was presumptive evidence of the defendant's guilt. 

This is not a case where the violation of the letter of the law is ad- 
mitted or not disputed, and a license or necessity, or some defense that 
confesses the act charged, and seeks to avoid the consequences by showing 
some excuse recognized by the law as sufficient to relieve i t  of its crim- 
inal character. But, notwithstanding the artificial weight given to the 
oath and examination, the defendant \Tent upon the stand as a witness 
and offered testimony directly contradictory of the charge of paternity 
itself, and insists that it is sufficient to rebut it. Where the killing with 
a deadly weapon is admitted on the trial of an indictment for m k l e r ,  
i t  raises a presumption, since the passage of our statute grading homi- 
cides, that the defendant is guilty of murder in the second degree. 
But where the State offers testinlong tending to show a killing (793) 
with a deadly weapon, and the prisoner offers contradictory evi- 
dence to show that no such weapon mas used, the matter is put at larqe 
and the ultimate inquiry for the jury is whether, from the &hole of the 
testimony, they are satisfied beyond a reasonable doubt of the defendant's 
guilt by being con~~inced of the truth of the testimony offered to establish 
it, including that in  reference to the use of a deadly weapon. So here, 
though the law makes the oath of the woman presumptire proof, it no 
more changes the rule for ultimately coming to a conclusion when the 
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fact of begetting the bastard is contradicted by the defendant's testinlony 
than when the testimony tending to proTe the killing with a deadly 
weapon is contradicted. 

Proof of having certain weapons off the premises of him who is accused 
is pr ima  facie evidence of concealment, and it has been held in S.  v. 
  witch ell, supra, that the terms are in such cases synonymous. Yet where 
the defendant undertakes to prove that he carried no weapon at all, i t  
will not be contended that it is not incumbent on the State to fully 
satisfy the jury from the whole of the evidence of his guilt. 

On the other hand, where one admits that he went upon the land of 
another after being forbidden to do so, but proposes to show that he 
entered under a bona jide claim of right, he concedes the fact of doing an 
act that is criminal unless he can make good the defense which relieves 
it of its criminal character. Another familiar illustration of this dis- 
tinction is the class of cases where the act denounced by the law is 
admitted, and the defendant attempts to show that i t  was done under 

the stress of necessity, and is required to prove the extraordinary 
(796) defense to the satisfaction of the jury. 8. v. R. R., post, 814. 

But in all cases where rebutting testimony is offered to dis- 
prove the main facts constituting guilt, not merely testimony to set up a 
defense by may of confession and avoidance, it is for the jury to deter- 
mine whether the artificial weight of the evidence has been overbalanced 
by that offered in rebuttal, and in doing so i t  is proper for the court to 
submit the established rule for their guidance. I t  has been held that it 
is not error to instruct the jury on the trial of criminal actions that in 
order to convict i t  is sufficient if the testimony "fully satisfies" them of 
the defendant's guilt, instead of adopting the ordinary formula that they 
must be "satisfied beyond a reasonable doubt." 8. v. Xears, 61 N. C., 
146 ;  S.  v. K n o x ,  ib., 312;  S.  v. Parker ,  ib., 473. 

The ruling in the cases cited is founded upon the idea that there is 
no prescribed formula, and that a juror who is "fully satisfied7' is cer- 
tainly as free from doubt as one is "satisfied beyond a reasonable 
doubt." S. 1;. Sears ,  supra. Had the court substituted the words "fully 
satisfied" for "satisfied beyond a reasonable doubt," the charge mould 
not have been erroneous. But since the begetting of a bastard child has 
been made a criminal offense, it is clearly insufficient and misleading to 
tell the jury that they niay con~ic t  upon testimony that '(satisfies" them 
of the defendant's guilt. For this error a new trial is granted. 

NEW TRIAL. 

Ci ted:  In re R e i d ,  ante ,  648;  S. v. X c D o n a l d ,  158 S. C., 805. 
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STATE A m  HATTIE WILLIARlS v. EDGAR NELSON. 
(797) 

Bastardy-C~iminal Actio~z-Default i ~ a  Paylne~zt of Fine alzd Allow- 
ance-Commitment o f  Justice of the Peace-Jurisdiction. 

1. The begetting of a bastard child is a criminal offense under sec. 35 of 
The Code. 

2. Under sec. 38 of The Code a justice of the peace, in the exercise of the police 
power, may sentence the defendant to imprisonment for a term exceeding 
thirty days, to which period, in ordinary criminal cases, his jurisdiction 
is  limited by sec. 27 of Article IV of the Constitution. 

3. The judgment of a justice of the peace in  imprisoning a defendant in  
bastardy proceeding for default in  payment of the fine, allowance and 
costs must fix the limit with a view to securing their payment; hence, 
where defendant was in  default only for a fine of $10 and a n  allowance 
of $50 to the mother of the bastard, a sentence to imprisonment a t  hard 
labor for twelve months was excessive. 

WARRANT for bastardy, issued by W. 31. Russ, a justice of the peace 
of Raleigh Township, in WAKE, on the oath of Hattie Williams. 

The defendant on being brought before the court pleaded guilty to 
the charge, and thereupon the following judgment was entered up against 
him : 

"It is ordeped and adjudged that the said Edgar Nelson pay, as allow- 
ance to the use of the said Hattie Williams, the sun1 of $50, a fine of $10 
and $25.40 costs of this action, the said allo.ivance, fine and costs to be 
paid into this court immediately, and that the said Edgar Nelson enter 
into bond in the sum of $100, with surety, to indemnify Wake County 
against any and all charges for the maintenance of the said bastard 
child. I t  is further adjudged that in default of compliance with 
the foregoing judgment the said Edgar Nelson is in contempt of (798) 
court, and under and by virtue of the police power of the State, 
and as authorized by section 38 of The Code, i t  is ordered and adjudged 
that the said Edgar Nelsoli be committed to the House of Correction of 
Wake County for the term of twelve months, with authority to the com- 
missioners of said county to work him on the public roads of the county, 
and that the sum of $6 per month allowed for the labor of the said 
Nelson be paid into this court in satisfaction of the said allowance, fine, 
and costs. And in default, as aforesaid, the said Edgar Nelson is this 
day conimitted to jail with a copy of this judgment, to be with him 
delivered to the superintendent of the Wake County House of Correction ; 
also a copy of said judgment, to be delivered to the clerk of the board of 
commissioners." 
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From said judgment the defendant took no appeal; and thereupon, 
on the . . . . day of . . . . . . . ., 189. ., he was committed to the workhouse 
of Wake County, to work on the public roads according to the said 
judgment. 

On 15 July, 1896, the defendant filed a petition before his Honor, 
J u d g e  B o y k i n ,  for a writ of recordari,  to be directed to W. M. Russ, 
J. P., requiring him to certify the record in this case to the Superior 
Court. This order of the Superior Court having been complied with by 
Justice Russ, his Honor, J u d g e  B o y k i n ,  on 17 July, 1896, after an inspec- 
tion of the record and argument of counsel for the petitioner and for the 
State, adjudged that the imprisonment of the said Nelson was illegal 
and in contrarention of Article IV, section 21, of the Constitution, and 
ordered that, upon compliance by the defendant with chapter 27, Vol. 2 
of The Code, he be discharged from custody, and from this judgment 
the State and Hattie Williams craved an appeal, which was granted. 

The State and Hattie Williams alleged that the order of his Honor, 
J u d g e  B o y k i n ,  was illegal in that (1) his Honor should have 

(799) remanded the prisoner before Justice Russ, and directed him to 
have entered up the proper judgment according to law; (2 )  for 

the reason that the order from the justice of the peace imprisoning the 
defendant for twelve months, under section 38 of The Code, was not a 
punishment but an exercise of a police power, and was therefore legal 
and not in excess of the jurisdiction of the magistrate. 

Attorney-General  and  H a r r i s  and J o h n s o n  for p l a i n t i f s  (appe l lan t s ) .  
17. L. W a t s o n  and A. B. Andrews ,  Jr. ,  for de fendan t .  

AVERY, J. I t  seems to have been definitely settled by the adjudications 
of this Court: 

1. That the act of 1879 (The Code, sec. 35) made the begetting of a 
bastard child a criminal offense, cognizable for twelve months after it is 
committed exclusively before a justice of the peace, and punishable by 
fine of ten dollars. X y e m  c. S ta f ford ,  114 N.  C., 234; S. T .  B u r t o n ,  113 
N. C., 655; 8. 2.. W y n n e ,  116 N. C., 981; 8. v. Ostwal t ,  118 S. C., 1208. 

2. That the same act confers upon the court before whom the offender 
may be tried the incidental authority to enforce the police regulation as 
provided by law. S. u. Parsons ,  115 N .  C., 730;  8. v. W y n n e ,  116 N. C., 
981, at  p. 983. 

3. That a judgment for fine arid costs, or for an allowance for the 
mother of the bastard, is not a debt arising out of contract, to which the 
protection afforded by the inhibition of the Constitution, Art. I, sec. 16, 
extended, but is rendered as a means of enforcing a legal obligation and 
duty imposed by the Legislature under the police power of the State 
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upon one who is responsible for bringing into existence a bastard child 
that may become a burden to society. S .  v. Cannady ,  78 N.  C., 
539; 8. v. Parsons,  supra;  S. ti. ~IIanueZ, 20 N. C., 144. (800) 

I t  is conceded that in the exercise of the criminal jurisdiction 
of a justice of the peace, with which the law clothes the mayor, by rirtue 
of his office, he had no authority to sentence the defendant to imprison- 
ment for twelve months as a punishment, because he could not under the 
Constitution, Art. IV, see. 27, take cognizance of any offense the punish- 
ment whereof could exceed a fine of $50 or imprisonment for thirty days, 
and for the further reason that the Legislature had not attempted to 
exceed its authority but had limited the punishment for bastardy to a 
fine of $10. But the act of 1879 (The Code, see. 35) provides not only 
that upon conviction or submission the defendant shall be fined no t  ex- 
ceeding the sum of $10, but that "the court shall m a k e  an allowance to 
the woman not exceeding the sum of $50, to be paid in  such installments 
as the judge or justice shall see fit, and he shall give bond to indemnify 
the county as provided in section 32, and in default of such payment he 
shall be committed to prison." I n  section 38 of The Code, under the 
authority of which the judgment of the court was rendered, it is pro- 
1-ided that "in all cases arising under this chapter (5) when the putative 
father shall be charged with costs or the payment  of m o n e y  for the  sup- 
port of a bastard child, and such father shall by law be subject to be com- 
mitted to prison in default of paying the same, it shall be competent for 
the court t o  sentence such putatire father to the house of correction for 
such t h e ,  not  exceeding trcelxe months ,  as the  court m a y  deem proper," 
with a proviso that instead of being committed to prison the putative 
father may at his discretion bind himself as an apprentice "for such time 
and at such price as the court may direct," "instead of being committed 
to prison or to the house of correction.'' I n  S. v. Y a n d l e ,  post, 
874, i t  was held that in order to provide for the payment of a (801) 
judgment for fine and costs rightfully pronounced against one 
convicted of crime, the defendant, as incident to such judgment, mag be 
required by order of the board of commissioners of the county wherein 
he is convicted to work on the public streets, public highways, or public 
works. Code, sec. 2448; Myers  v. Staf lord,  114 N.  C., 234. But it is 
insisted that this is not a judgment for fine and costs alone but also for 
an allowance, and that a judgment for the imprisonment of the defendant 
for twelve months on default of paying the fine, costs, and allowance, 
under section 38 of The Code, is in violation of section 27, Article I V  of 
the Constitution, which fixes the limit to the punishment that a justice 
of the peace may impose. The question to be decided, therefore, is 
whether it is competent for the Legislature to authorize a justice of the 
peace, instead of a county commissioner, to order one convicted of bas- 
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tardy and who is unable to pay the fine, cost, and allowance, to work 
upon the public roads, not as a punishment for the offense nor as an 
incarceration for a debt contracted by him, but in the enforcement of a 
duty or obligation he owes to society to protect the State or the county, 
one of its gorernmental subdivisions, against the probable consequences 
of his own conduct. 8. ?;. Yundle, supra. When the defendant coni- 
mitted the offense of begetting the bastard child he acted in  contempla- 
tion of the fact that the law authorized a justice of the peace to impose, 
as a punishment, a fine of not exceeding ten dollars, as well as to fix the 
allowance for the mother so that i t  should not exceed fifty dollars. Had 
he paid the allowance, he could, nevertheless, on failure to pay the judg- 
ment for fine and costs, have been required as in other criminal cases 

to work upon the public highways for a time prescribed by the 
(802) commissioners (presumably with a view to the payment of the 

amount due). I f  the Legislature was authorized, as an incident 
to the judgment and in the exercise of its general police power, to provide 
for the protection of the public by compelling the defendant to work out 
the costs and fine, why mas i t  not competent to clothe the justice of the 
peace or the judge imposing the sentence, where it should appear that 
the person convicted would not pay fine, costs, and allowance for the 
support of a bastard, with power to fix the time of. confinement at hard 
labor with a view to discharging the amount, which he is under obliga- 
tion to pay for the protection of the public? The alternative offered the 
defendant, who is unable to pay the money, of being apprenticed "for 
such time and at such price as the court may direct," is plainly indicative 
of the legislatire intent that whether the court should be called upon to 
fix a time for the work on a highway or to determine the limit of the 
apprenticeship, the period should be prescribed upon the idea that i t  
ought to be long enough for the criminal to earn by his labor a sum suffi- 
cient to pay the amount rightfully claimed by the State, in  order to 
protect the public against the probable consequences of his infringement 
of the lam-. 

While it seems to be settled that it is competent for the Legislature, in 
the exercise of its general police power, to protect the public by per- 
mitting either county commissioners or justices of the peace to fix such 
limit of confinemeut at hard labor as will enable a defendant to pay a 
fine due to the State or cost to its officers, or an allom-ance made to sup- 
port a child that, without it, might become a charge to the public, it must 
be admitted that imprisonment for a term longer than was necessary to 
pay a fine, costs, and allowance by laboring at the wages per month men- 

tioned in the order ($10) savors rather of the nature of punish- 
(803) ment than a purpose to protect the public against costs. It may 

be that a term of hard labor could lawfully exceed the precise 
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number of days or months necessary at  a known compensation to dis- 
charge what is due to tile State and the mother, because some allowance 
might be made for contingencies, such as loss of time. But i t  seems in  
this case that the time is far beyond the period requisite to earn the fine 
of $10, the allowance of $50, arid the costs. Conceding, therefore, that 
imprisonment under the police regulation for the purpose of protecting 
the public is not within the constitutional inhibition against imprison- 
ment for debt, nor a violation of section 27, Article I V  of the Organic 
Law, i t  is nevertheless clear that not only must a statute, purporting 
to have been passed under the police power, upon its face grant the 
authority to imprison for police purposes (as section 38 of The Code 
does), but that the officer, who is the donee of the power, must keep 
within the provisions of the law and avoid the error of punishing the 
defendant beyond what is reasonably necessary in order to compel the 

. discharge of his duty to the public. 
There was error in the ruling of the court below that the judgment 

of the justice of the neace was in violation of section 27, Article I V  of 
the Constitution, except in so far as the term of hard labor was fixed so 
as grossly to exceed the period necessary for earning the sum due as 
costs, fine, and allowance. The case should have been remanded to the 
mayor, who tried i t  originally, to modify his judgment so as to correct 
this error. The declaration in the judgment of the mayor that the 
defendant was in contempt of court mas merely surplusage, since it was 
followed by the recital that the court was acting by virtue of the authority 
vested in  i t  by section 38 of The Code, which has been already quoted. 

I f  the imprisonment would have been illegal, therefore, had it 
been imposed as a punishment either for contempt or for the (804) 
criminal offense of begetting a bastard child, i t  was in fact unau- 
thorized by law, when the court expressly declared that its action was 
taken in pursuance of the provisions of section 38 of The Code, and was 
careful not to transcend the limit of the power therein conferred upon it. 

For the reasons given the judgment ought to be so modified as to 
remand the case to the mayor, with instructions to proceed to judgment 
and to alter the judgment already entered by him, so as to fix the limit 
of imprisonment with a view not to the punishment of the defendant, 
but to securing the payment of the costs, fine and allowance. Judgment 
modified and affirmed. 

AFFIRMED. 

Ci ted:  McDonald v. ~ l ~ o r r o z o ,  ante, 675 ; S. v. Ballard, 122 S. C., 1026; 
Abbot t  v. Beddingf ie ld ,  125 N. C., 284; S. v. W h i t e ,  ib., 679, 682; S. v .  
H o r g a n ,  141 N.  C., 732. 

Overruled:  S. v. Liles, 134 N.  C., 735. 
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STATE v. E. G. GLENN AND FRED. AMIS. 

I?zdictme?zt for Affray-Affray-Sz~fficiency of Evidence.  

On the trial of defendants G. and A. for an affray and mutual assault with a 
deadly weapon, it  appeared that G., after walking up and down the street 
swearing that he could whip any man, struck A. in the face with his fist, 
the blow being heard across the street; that A. struck G. with a pair of 
iron pliers; that G. then put his hand in his pocket as  if to draw a knife 
and A. caught him by the arms and prevented him from getting his hand 
out of the pocket, and that  G., getting loose, jumped upon a box and 
saying he was a n  officer, commanded the peace: Held, that the evidence 
was sufficient to support a verdict of guilty against G., (A. having pleaded 
guilty). 

INDICTMENT for affray and assault with deadly weapons, tried before 
B o y k i n ,  J., at Spring Term, 1896, of VAKCE. 

( 8 0 5 )  The defendant Amis pleaded guilty, and upon the trial of 
defendant Glenn, L. W. Barnes, a witness for the State, testified 

that defendant Glenn was on the street in the town of Henderson, walk- 
ing up and down, cursing and smearing that he mas six steps and could 
whip any man; that the defendant Amis was a few feet away, near a 
post; that defendant Glenn walked up to defendant Amis and struck him 
with his fist in the face and knocked his head against the near-by post, 
the lick sounding loud enough to be plainly heard across the street by 
witness; that defendant Aniis struck Glenn with a pair of iron pliers; 
that defendant Glenn then put his hand in his pocket as if to draw a 
knife, and defendant dmis  caught him by the arms and prevented him 
from getting his hand out; that defendant Glenn got away and jumped 
on a box and said he was an officer and commanded the peace. Other 
witnesses for the State testified to the same. 

Defendant Glenn testified in his own behalf; admitted he struck the 
defendant Amis, but said he was not mad with Xmis at  the time, and 
that Amis struck him with the pair of iron pliers. 

There was no evidence that Glenn had any weapon. 
There was a rerdict of guilty. Motion for new trial because verdict 

was contrary to evidence and because no deadly weapon was used, etc. 
Motion overruled. Judgment that the defendant be confined in common 
jail of Vance County for thirty days. Defendant Glenn appealed. 

Attorney-General  f o r  t h e  S ta te .  
T .  Jl. P i t t m a n  for defendant  Glenn  (appe l lan t ) .  

FAIRCLOTH, C. J. Glenn and Amis were indicted for an affray and 
mutually assaulting and beating each other with a deadly weapon. 
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Amis pleaded guilty and Glenn was con~icted.  H e  appealed on (806) 
the ground that  no deadly weapon was used, and that  the verdict 
was contrary to the evidence. We have found no authority to support 
his  position. S .  v .  Allen, 11 N .  C., 356 ;  8. v. Xtanly, 49 S. C., 290; 
8. v. Ridley, 114 N.  C., 827. We are not informed whether the weapons 
used were deadly weapons or not, but we do observe that  the application 
of the pair of iron pliers, whatever they may be, had a n  immediate and 
salutary effect by transforming a six-foot clubber into a n  officer, who a t  
once began to discharge his duties by commanding the peace. W e  assume 
that  the duties and privileges of a peace officer were considered and 
explained by the court,'but the jury did not feel it  to be their duty to  
excuse this peace officer for clubbing a citizen in  the face with his fist, 
without any provocation, and if we were permitted to consider the ques- 
tion we think we could approre the verdict. We have no doubt tha t  his 
Honor in  pronouncing judgment gave the defendant full credit for his 
good intentions i n  trying to preserve the peace. 

AFFIRMED. 

STATE v. S. G. MATLOCK. 

Indictment for Forgery-Suficiency of Evidence-Trial-Objectiom to 
Evidence-Waiver of Objections. 

1. Where, in the trial of one charged with forgery, there was evidence that the 
prosecutor's cashier missed from his employer's check book two numbered 
blank checks; that on the afternoon of the same day defendant, who had 
been seen about the prosecutor's office in the forenoon, presented a check 
a t  the bank, numbered like one of the missing blank checks, and fraudu- 
lently purporting to be signed by the prosecutor; that on being questioned 
by the bank teller, defendant tore up the check and ran away; and that 
when arrested a part of the signed check was found on him, together with 
a blank check, the number on which corresponded with one of the missing 
checks-is sufficient to establish a charge of forgery. 

2. Where the answer of a witness for the State to a question put by the State 
is not responsive, the defendant having failed to exercise his privilege 
of cross-examining the witness, cannot complain because the answer is 
allowed to stand. 

INDICTMENT for  forgery, tried before Coble, J., and a jury, a t  (807) 
Spring Term, 1896, of DURHAM. The defendant mas convicted 
and appealed. The  facts sufficiently appear in the opinion of Associate 
Justice Montgomery. 
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Attorney-General and Shepherd Le. Busbee for the Xiate. 
X O  counsel contra. 

&IONTGOMERY, J. On the morning of 15 Sovember, 1895, J. h. War- 
ren, who was cashier of the prosecutors, up011 finding that two checks, 
numbered respectively 5637 and 5638, had been fraudulently detached 
from the check book of the prosecutors, went to the First Xational Bank 
in  Durham, where the checks used by the prosecutors were made payable 
when properly signed and delivered, and gare notice that the two checks 
numbered as above had been abstracted and that a forgery was antici- 
pated. The checks were in blank and had not been signed when last 
seen by Warren. The check book was kept in the office of the tobacco 
warehouse of the prosecutors, and the defendant had been seen in the 
office between the hours of 9 and 11 a. m. on 15 November, and also in 

the warehouse after dinner of the same day. About 3 :30 in  the 
(808) afternoon of the same day the defendant presented for payment 

at the bank the check numbered 5637, filled in for $84, payable 
to S. G. Morgan or bearer, and purporting to be signed by the prosecutors 
and Warren. The bank teller, who had been notified, questioned the 
defendant so closely concerning the check that he tore i t  into two parts 
and ran from the building, the teller following him. When the defendant 
was arrested one part of the check was found in his pocket. Check 
numbered 5638, being in blank, was shown on the trial to the witness 
Woodall, the officer who arrested the defendant, and the witness was 
asked if he ever saw the check before. H e  answered that he found it on 
the person of the defendant when he arrested him. H e  fitted the check 
to the stub in the check book and showed it to the jury. The paper was 
then given in evidence. The defendant objected to this evidence. We 
do not see on what valid ground. The defendant was not represented by 
counsel here, either in person or by brief, and we are unable to find any 
error in admitting the testimony or in  the whole record. A11 the matters 
testified to were circumstances directly connected with the offense 
charged, and mere material and relevant. A11 of i t  was strong testimony 
tending to show, especially when taken in  connection with the fact that 
the defendant had been seen in  the room in which was kept the check 
book on the morning of its abstraction, that the defendant mas the person 
who took and filled out and signed the check which was presented to the 
bank for payment. The check book and the stubs attached, which fitted 
numbers 5637 and 5638, were introduced as evidence in the case. The 
State was allowed to ask Warren if the defendant sold any tobacco at the 
prosecutor's warehouse on that day. The witness answered that the 

defendant did not get any check if he did sell any tobacco there 
(809) that day. The defendant excepted to the answer. The answer 

was not responsire, but the defendant had the privilege to examine 
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the witness further if he had so desired, and having failed to do so he 
cannot complain. The defendant introduced no testinlong and made no 
exception to the charge of the court. 

STATE v. ELISHA BEAL. 

Indictment for Jiurder-Honzicide-Su3ficiency of Evidence. 

1. Where dn the trial of defendant, who was charged with causing the death 
of one G. by screwing down the safety valve of a boiler of which G. was 
fireman, thereby intentionally causing an explosion which resulted in  the 
death of G. and another, there was evidence tending to show that defend- 
an t  had malice toward G., who had taken his place as fireman after his 
discharge from that position; that he was a t  the boiler alone about mid- 
night of the night before the explosion; that  the valve had been screwed 
down by some one unknown, and the explosion thus caused; that the 
defendant soon after the explosion was heard to say that he had been . 
expecting every minute that morning to hear the explosion, and conse- 
quently had not gone near it, and that  he had said the day before that 
the explosion would occur, and that  defendant's character was bad: 
Held, that  the evidence was sufficient to authorize the trial judge to sub- 
mit the case to the jury. 

2. Where, by inadvertence, the judgment of the court below in a criminal 
action is omitted from the transcript, the court will, ex mero motu, send 
down an instanter certiorari to perfect the record. 

INDICTMEKT for murder, tried before Coble, J., at Spring (810) 
Term, 1896, of CHATHAM. The facts appear in  the opinion of 
Associate Justice Clark. The defendant was convicted of manslaughter 
and appealed. 

Attorney-General and Perrin Busbee for the State. 
T .  B .  Womack for defendant. 

CLARK, J. The exceptions to evidence are without merit and require 
no discussion. The prisoner insists, however, that the judge erred in 
refusing his prayer that there was not sufficient evidence to submit the 
case to the jury. 

The prisoner was charged with having caused the death of one Gunter 
by screwing down the safety valve of the boiler of a steam engine of 
which Gunter was fireman, thereby intentionally causing an explosion, 
resulting in the death of Gunter and another man. There was evidence 
for the State that the prisoner had been discharged as fireman, Gunter 
being put in his place, and that he had malice towards Gunter in  con- 
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sequence thereof; that the prisoner was at  the boiler alone about mid- 
night before the explosion; that when the explosion occurred the valve 
had been screwed down by some one unknown, by which the explosion 
was caused; that the day before the prisoner had said the boiler ~ o u l d  
explode, and soon after it took place he,was heard to say that he had 
expected every minute that morning to hear the explosion till it took 
place, and in consequence had not gone near it that morning, etc. The 

prisoner contended that this evidence n7as consistent with his 
(811) innocence, besides he controverted parts of it by his own testi- 

mony. There was evidence of his bad character. There was suffi- 
cient evidence to submit the case to the jury. 8. v. Green, 117 K. C., 
695; S. v. Kiger, 115 h'. C., 746; X. v. Rhodes, 111 N.  C., 647; and upon 
this and the other evidence it was the province of the jury to find the 
facts. 

The charge of the court carefully guarded the rights of the prisoner, 
and if, as the jury must h a ~ e  found, the death of the two men was caused 
by the prisoner's screwing the safety valve down with intent to cause 
the explosion, the jury took the most lenient view of the case in returning 
a verdict for a degree of homicide as low as manslaughter. 

By inadvertence the judgment of the court below is omitted from the 
transcript, but this Court, e z  mero motu, sent down an instanter certi- 
orari to perfect the record in this particular. S. ?;. Preston, 104 N.  C., 
733. 

NO ERROR. 

Cited: Norton v.  McDevit, 122 N.  C., 755; Russell v. Hill, ib., 773. 

STATE v. MARY HARRIS. 

Indictment for Larceny-Indictment, Suficiency of-,qTegativing 
Exception in Statute-Defense. 

1. The act of 1895 (ch. 285) does not make it  necessary that  an indictment 
for the larceny of a sum less 'than $20 should charge the taking from the 
person or from a dwelling house in the daytime. 

2. The general rule as  to the form of statutory indictments is that  it  is not 
requisite, where they are drawn under one section of the act, to negative 
an exception contained in a subsequent distinct section of the same 
statute. 

3. On a trial for larceny in the Superior Court the fact that the amount stolen 
was less than $20, and that the taking was neither from the person nor 
a dwelling.house, is matlter of defense which it  is  incumbent on the 

. defendant to show in diminution of the sentence. 
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4. Where, in  the trial of an indictment for larceny, there is a dispute about 
the value of the thing taken, i t  is incumbent on the defendant to demand 
a finding upon that  subject by the jury. 

5. The hand is a part of one's person, and the exception in sec. 2 of ch. 285, 
Laws 1895, is not restricted to cases of taking something concealed 
about the body. 

INDICTMENT, tried before McIver, J., and a jury, a t  Fall  Term, (812) 
1896, of GUILFORD. The defendant was indicted for highway 
robbery, alleged to have been committed by snatching a purse from the 
hand of 'the prosecuting witness. When the evidence was closed the 
solicitor for the State abandoned the action for highway robbery, but 
stated to the court he would insist upon a verdict for larceny. The court 
charged the jury that, the State having abandoned the charge of rob- 
bery, they would consider the question of larceny only; and if, upon 
consideration of all the evidence, they had a reasonable doubt of the 
defendant's guilt, they would render a verdict of not guilty, otherwise 
they would render a verdict of guilty. The jury returned the verdict, 
"We find the defendant suiltv." Motions for a new trial and in  arrest - " 
were overruled, and the court sentenced defendant to im~risonment in 
the State prison for a term of two years, to which judgment and sentence 
defendant excepted and appealed. Among others, defendant assigned as 
errors the following: "(1) That the court erred in not holding that the 
bill should have charged that the (taking was from the person,' etc. ( 3 )  
That the court erred in not instructing the jury to render one of the 
following verdicts, and no other: First, guilty of larceny from the per- 
son; second, guilty of larceny; third, not guilty. (4) That the 
court erred in not holding that the snatching from the hand (813) 
(simply) of the pocketbook of the prosecuting witness was not 
(larceny from the person.' ( 6 )  The court erred in sentencing defendant 
to two years imprisonment, the amount stolen being less than $20." 

Attorney-General for the State. 
A. B. Andrezus, Jr., and W .  L. Watson for defendant. 

AVERY, J. That the charge of highway robbery ordinarily includes 
that of larceny was not contested. 1 Bishop Cr. Lam, see. 795. The 
defendant was convicted upon testimony tending to show that he snatched 
a purse containing a sum of money out of the hands of the prosecuting 
witness, when he was standing under a city lamp counting his money, 
and fled with it. 

Laws 1895, ch. 285, does not make it necessary that an indictment for 
the larceny of a sum less than $20 should charge the taking from the 
person or from a dwelling-house in  the daytime. 8. ?;. Bynum,  117 
N.  C., 749; S .  v. Downs, 116 N.  C., 1064. The general rule as to the 
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form of statutory indictments is that i t  is not requisite, where they are 
drawn under one section of the act, to negative an exception contained 
in  a subsequent distinct section of the same statute. But such indict- 
ments might be maintained upon another familiar and well-settled prin- 
ciple, the application of which is more readily comprehended, when, as 
in  the case at  bar, the conviction for larceny is only possible because the 
charge of the higher crime includes that of the larceny. 

The Superior Court has general jurisdiction of larcenies. The pre- 
sumption is in favor of its jurisdiction, and where a defendant relies 
upon the fact that the amount stolen was less than $20, and that the 

taking was neither from the person nor a dwelling-house, the fact 
(814) that a sum less than $20 was taken neither from the person nor 

a dwelling-house is a matter of defense which i t  is incumbent on 
him to show in diminution of the sentence. The consequences of the 
conviction of the felony are in all respects the same, except that the law 
has given him the opportunity to ask for a smaller punishment when 
certain facts appear. Where there is a dispute about the value of the 
thing taken, it is likewise incumbent on the defendant to demand a find- 
ing upon that subject by the jury. 

There was no exception to the charge of the court, and the question 
whether the proof of snatching from the hand of the prosecutor would 
be a taking from the person could not be raised by the motion in  arrest 
of judgment. But we deem i t  proper to say that we think the hand is a 
part of one's person, and i t  was not contemplated by the Legislature that 
the exception in section 2 of the act should embrace only cases of taking 
something concealed about the body. 

N O  ERROR. 

Cited: S .  v. Davidson, 124 N. C., 844; S. v. R. R., 125 N. C., 671; 
S.  v. Dixon, 149 N. C., 464; I n  re Holley, 154 N.  C., 170. 

STATE v. SOUTHERN RAILWAY COMPANY. 

Indictment for Running Freight Trains on Sunday-Interstate 
Commerce-Def ensas-Evidence. 

1. Sec. 1973 of The Code, making it a misdemeanor to run freight trains on 
Sunday, .contains nothing in its provisions suggestive of a purpose to 
interfere with interstate traffic, or indicative of any intent other than 
to prescribe a rule of civil conduct for persons in the territorial jurisdic- 
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tion of the Legislature; and, although to some extent and indirectly affect- 
ing interstate commerce, so far  as  ift relates to trains engaged in carrying 
freight from one State to another on Sunday, i t  is not unconstitutional. 

Such a law will remain valid unless and until i t  shall be superseded by 
an act of the United States Congress, which has the right to replace all 
State legislation affecting interstate commerce by express congressional 
enactment affecting all railways engaged in interstate commerce. While 
the Stalte may not interfere with transportation into or through its terri- 
tory, "beyond what is absolutely necessary for self-protection," it is 
authorized in the exercise of police power to provide for maintaining 
domestic order and for protecting the health and morals of its people. 

Sec. 1973 of The Code, providing that freight trains shall not run later 
than 9 o'clock Sunday morning, was violated prima facie when defend- 
ant's train arrived a t  Greensboro a t  10:25 o'clock a. m. on Sunday, and 
i f  the defense relied upon, to a n  indictment for running trains on Sunday, 
was that  it  was necessary to run later than the hour fixed by the statute 
in  order to preserve the health or save the lives of the crew, it  was incum- 
bent upon the defendant to prove that the unlawful act was done under 
the  stress of such necessity. 

Where the only evidence offered in support of such defense was that water 
could not be obtained from a tank a t  a station passed by the train before 
reaching Greensboro, and that it  could not have been obtained by pump- 
ing (the well being empty), and it  appeared that  food and water could 
have been obtained a t  any other station passed by the train: Held, that  
such evidence was insufficient, and the authorities of the railway company 
should have ordered the train to a siding a t  a time early enough to pre- 
clude all possibility of a necessity for violating the statute. 

ACTION, t r ied before Coble, J., a n d  a jury, a t  F e b r u a r y  Term, (816) 
1896, of GUILFORD, on  t h e  following indictment:  

"The jurors  f o r  t h e  State, upon  their  oath, present : T h a t  t h e  Southern 
Rai lway  Company, being a rai l road company late  of the  county of Guil- 
ford,  o n  1 5  December, 1895, i t  being Sunday,  with force a n d  arms, a t  and  
i n  t h e  county aforesaid, unlawfully and  willfully did permit  a car, 
t r a i n  of cars, a n d  a locomotive to  be r u n  on  i t s  rai l road i n  Guil- (816) 
f o r d  County, between the  hours  of sunrise a n d  sunset, a n d  a f te r  
9 o'clock a. m., t h e  said car, t r a i n  of cars and  locomotire not  being r u n  
f o r  the  purpose of t ransni i t t ing t h e  United States  m a i l  e i ther  with o r  
without  passengers, nor  f o r  ca r ry ing  passengers exclusirely. 

"Nor JTas said car, t r a i n  of cars  a n d  l o c o m o t i ~ e  r u n  f o r  t h e  purpose of 
t ranspor t ing  fruits,  vegetables, live-stock or  perishable freights  ex- 
clusively, against  t h e  f o r m  of the  s tatute  i n  such cases m a d e  and  pro- 
vided, and  against  t h e  peace a n d  digni ty of t h e  State." 

F. ;\I. Keith,  witness f o r  the  State, testified: 

"On Sunday,  1 5  December, 1895, i n  company with M r .  Cooper I was  
going f r o m  Greensboro, i n  Guilford County, to  a church i n  t h e  country 
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to attend religious services, when outside of Greensboro me met a freight 
train on the Southern Railway between Pomona and Greensboro. I t  
was 10 o'clock a, m. Sunday morning, and the train was running fifteen 
or twenty miles an hour. I t  was some two miles from Greensboro, be- 
tween the latter place and Pomona. Pomona is about three miles from 
Greensboro, between Greensboro and Jamestown, on the railroad from 
Greensboro to Charlotte. The train was drawn by a locomotive, and 
had eighteen or twenty freight cars and caboose behind. Two of the cars 
mere open. Saw lumber in one of these, coal in  the other, I think. Took 
out my watch and saw that i t  was 10 o'clock. Don't know what was in 
the other cars. They mTere closed and sealed up. Heard the train coming 
some distance before we met it. I t  was coming from the direction of 
Jamestown." 

N. M. Cooper, witness for the State, testified in substance to the same 
facts, and the State closed. 

(817) J. R. Royal1 mas introduced for defendant, and testified: 
"Was conductor of the train which witnesses Keith and Cooper 

met between Pomona and Greensboro on Sunday morning, 15 December, 
1895. The train was a through freight from Charlotte, North Carolina, 
to Danville, Virginia. I t  started from Charlotte at 8 :30 p. m. Saturday, 
14 December, and was due in Danville at 7 a. m. Sunday following. I t  
was a freight train loaded with general freight-some eighteen or twenty 
cars for Danville and other points beyond Danville, in  Virginia, and 
other States north of Virginia. 

"We left Charlotte on time, and mould have reached Danville at  7 
a. m. Sunday but for delays which occurred. We arrived (after learing 
Charlotte at 8 :30 p. m., as before stated) at Salisbury, N. C., at 12 mid- 
night. Here we took on some cars from the Western North Carolina 
Railroad loaded with freight for Danville, Virginia, and other points 
north of Danville. We left Salisbury at  12 :50 a. m. and arrived at Lex- 
ington about half after 1. We mere delayed at Lexington in  order to let 
the train for Atlanta pass going south. I t  was a passenger train and had 
the right of way, and I had to take the side track with my train. I left 
Lexington at  3 5 7  a. m., arrived at Thomasville at 4:25 a. m. Left 
Thomasville at  5 :26 a. m., having been detained there for another train 
which had the right of way. Arrived at High Point at  5 :50 a. m.; left 
High Point at 5 :55 a. m. ; arrived at Jamestown, ten miles from Greens- 
boro, at 6 :l5 a. m. At Jamestown my train was again sidetracked to 
allow passenger trains having right of way to pass, and I was compelled 
to remain at Jamestown until 9 :25 a. m. 

"It was during the Atlanta Exposition, and there were many extra 
passenger trains being run on the road. 
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"Left Jamestown at 9 :25 a. m.; arrived at Pomona at 9 :57 (818) 
a. m. and a t  Greensboro at 10:25 a. m. 

"I could not remain at Jamestomn during Sunday because I could 
not get water or coal there for the locomotive, nor could I get sub- 
sistence there for the train crew. Greensboro was the nearest point where 
water and subsistence could be had, so I went to Greensboro and stopped 
for the day. I f  the loconiotive had stood all day the water would exhaust, 
and i t  would be necessary to have water to start again. I t  is 144 miles 
from Charlotte to Danville, and from 8 :30 p. m. to 7 a. m. is plenty of 
time for the trip." 

Upon cross-examination this witness said that there was a tank of 
water at  Jamestown which is.ordinarily used by trains, but on this occa- 
sion there was no water in  i t ;  that at  Jamestown there are several stores 
and dwelling-houses, and that most of the crew carried their own pro- 
visions with them; that they had no provisions that day; that this train 
was hauling cars loaded as described by the witness F. M. Keith, and 
that Greensboro was a more preferable and con~enient place for him 
to stop on Sunday than Jamsetown. 

This concluded the testimony. 
The defendant then requested the court to charge the jury: 
"I. That if the train was a through freight train from Charlotte, 

N. C., to Danville, Va., carrying freight from one State to another, the 
North Carolina statute would not apply, and the defendant would not 
be guilty. 

"2. That the Forth  Carolina statute does not apply to trains running 
on Sunday carrying interstate freight or commerce, and if from the evi- 
dence the jury was satisfied that such was the character of the train in 
question, the defendant would not be guilty. 

"3. That if the train in question was started at 8 :30 p. m. 011 (819) 
Saturday from Charlotte, destined for Danville, Va., where it 
was due at 7 a. m. Sunday, and by reason of unexpected and un- 
avoidable circumstances the train was delayed so that it ran from James- 
town to Greensboro, ten miles, after 9 a. m. Sunday, the defendant would 
not be guilty. 

"4. That in order to constitute guilt in this case the violations of the 
terms of the statute must be willful, and unless it was the defendant 
would not be guilty. 

" 5 .  I f  the train started, as testified by Royall, from Charlotte at 8 :30 
p. m. Saturday, for Danville at 7 a. m. Sunday, and was delayed as 
testified by Royall, that such delay was unavoidable, and as further 
testified by Royall, it was necessary to reach Greensboro in order to get 
water and coal and subsistence for the crew, then the running from 
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Jsimestown to Greensboro after 9 a. m. Sunday morning was not willful 
and the defendant would not be guilty." 

The court refused these instructions, and instructed the jury if they 
believed the testimony the defendant was guilty. Defendant excepted 
to the court's refusal to gire instructions as asked. There was a verdict 
of guilty, and from the judgment thereon the defendant appealed. 

Attorney-General and Shepherd & Busbee for the State. 
F. H. Busbee for defendant (appellant). 

AVERY, J. The statute (The Code, see. 1973) under which the indict- 
ment is drawn is not unconstitutional. Although it affects interstate 
commerce to some extent, there is nothing in  its provisions which sug- 

gests a purpose on the part of the Legislature to interfere with 
(820) such traffic, or indicative of any other intent than to prescribe in  

the honest exercise of the police power a rule of civil conduct for 
persons within her territorial jurisdiction. Such a law is valid and must 
be obeyed unless and until Congress shall have passed some statute which 
supersedes that act by prescribing regulations for the running of trains 
on the Sabbath on all railway lines engaged i n  interstate commerce. 
Hunnington v. Georgia, 163 U. S., 299. While the State may not inter- 
fere with transportation into or through its territory "beyond what is 
absolutely necessary for its self-protection," i t  is authorized in the exer- 
cise of the police power to provide for maintaining domestic order, and 
for protecting the health, morals, and security of the people. Railway 
v. Ban Husen, 95  U. S., 470, 473. Congress is unquestionably empow- 
ered, whenever i t  may see fit to do so, to supersede by express enactment 
on this subject all conflicting State legislation. But, until its powers 
are asserted and exercised, the statute under which the indictment is 
drawn may be enforced slid will constitute one of the many illustrations 
of the that the States have the power, at  least in the absence 
of any action by Congress, to pass laws necessary to preserve the health 
and morals of their people, though their enforcement may involve some 
slight delay or disturbance of the transportation of goods or persons 
through their borders. Morgan v. Louisiana, 118 U.  S., 455, 463 ; Hun- 
wington v. Georgia, supra, at page 314; Smith  v. Alabama, 124 U. s., 
465, 474, 479, 482; Bagg v. R. R., 109 X. C., 279. 

The statute (Code, see. 1973) declares the running of any such train 
as that in question is admitted to have been. after 9 o'clock on Sunday 
morning, to be a misdemeanor. I t  is not denied that the train arrived 

at Greensboro a t  10:25 a. m. on Sunday. The State, therefore, 
(821) established prima facie the guilt of the defendant. I f  the defense 

relied umon was that i t  was necessarv to run after the hour fixed 
as the limit by statute in order to preserve the health or to save the lives 
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of the crew employed on the train, or relieve them from severe suffering, 
it was incumbent on the defendant to show to the satisfaction of the jury 
that  the act was done under the stress of such necessity in  order to excuse 
i t  as not i n  violation of the spirit though in conflict with the letter of the 
lam.% S. u .  Brown, 109 R. C., 802; 8.  v. XcBrayer, 98 N .  C., 619. The 
eridence is not sufficient in any aspect of it to excuse the running of the 
train after 9 o'clock. Admitting that  i t  was impossible to procure water 
a t  the tank a t  Jamestown (though the fact shown was not that  the tank 
could not have been filled by pumping, but that i t  was empty) or  supplies 
of food for the crew, non constat, but that  both food and water could have 
been obtained in sufficient quantity a t  any town or station on the road 
west of Jamestown. I n  fact, the testimony tends rather to show that  
those who directed the movements of the train had abundant reason for 
anticipating further delays, and ought, therefore, to have ordered i t  to 
lie over sooner. The  authorities of the road ought to have been aware 
that  i n  such a busy time, when so many trains were i n  motion, they 
ought, in the exercise of ordinary care, to have ordered the t ra in  to move 
onto the siding in  time to avoid any risk of violating the law. The proof 
offered falls very f a r  short of excusing the act, denounced as a violation 
of law, by showing that  it could not have been obeyed by the exercise of 
due precaution without imminent risk of endangering the lives or health 
of the crew on board the train. Fo r  the reasons given the judgment of 
the court below is 

Cited: S. v. Rogers, ante, 796; 8.  v. R. R., 145 N. C., 550, 573, 575; 
S.  u .  R. R., 149 N. C., 476; Davis v .  R.  R., 170 N.  C., 600. 

(822) 
STATE v. JAMES GROVES ET -%L. 

Indictment for Killing Cattle-Goats-Construction of Xtatute-Trial- 
Demurrer t o  Evidence-Instructions. 

1. The object of a trial being to ascertain the truth of the matter in contro- 
versy, the trial judge may in his discretion permit a witneas to be recalled 
after the party has rested his case, or even after all the evidence has 
closed. 

2. The word "cattle," as used in sec. 1003 of The Code, embraces all domestic 
quadrupeds, including "goats." 

3. Where, at the conclusion of the prosecution's caae on a trial, the defendant 
demurs to the evidence, it is proper for the court, upon overruling the 
demurrer, to refuse permission to the defendant to offer any testimony, 
and to charge the jury on the state of facts admitted by the demurrer. 
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4. When a defendant desires the benefit of a demurrer to the evidence, he 
should first introduce his testimony, and then ask an instruction that 
there is not sufficient evidence to go to the jury. 

5. A mere onliseion to charge the jury on a particular aspect of the case is 
not ground for an exception unless an instruction is asked and refused. 

INDICTMEKT, under section 1003 of The Code, for willfully and unlaw- 
fully killing cattle, tried before Coble, J., and a jury, at  Fall Term, 1896, 
of DUPLIN. 

At the trial, after the solicitor had rested his case and the defendant 
demurred to the evidence as being insufficient to go to the jury on a 
certain point, the State was allowed to recall a witness on such point, 
and defendants excepted. The defendants then offered to introduce testi- 
mony, but the court refused to permit them to do so, and charged the 

jury on the facts testified to by the State's witnesses. 

(823) The defendants were convicted and appealed. 

Attorney-General and Perrin Busbee f o ~  State. 
Stevens & Beasley for defendants. 

CLARK, J. The court in its discretion promptly permitted the vitness 
to be recalled, and indeed might have done so even after the evidence had 
closed. Olive v .  Olive, 95 N.  C., 485. The object of a trial is to ascer- 
tain the truth of the matter in controversy. The Code, sec. 1003, makes 
i t  a misdemeanor to willfully and unlawfully kill or abuse any ('horse, 
mule, hog, sheep, or other cattle," etc. The word "cattle" has a restricted 
sense which applies only to the bovine species, and also a broader mean- 
ing which includes all donzestic animals. That it is used here in the 
latter and broader sense is apparent from the context, "horse, mule, hog, 
sheep, or other cattle." Indeed, the broader sense is the more usual one. 
3 A. & E. Ency., 43. Worcester's definition, "a collective name for 
domestic quadrupeds, including the borine tribe, also horses, asses, mules, 
sheep, goats, and swine," was approved by this Court in Randall v. R. R. ,  
104 N .  C., 410. To same effect are the Standard, Webster, and Century 
dictionaries. 

I n  the Scriptures the word "cattle" ordinarily and usually embraces 
goats, notably in the contract between Laban and Jacob. Geuesis, ch. 
30, v. 32. 

I n  Bank 2.. Bank, 21 Wall., 294, the word "cattle" is held to be broad 
enough to include even sn~ine. I n  England the Stat. 9 Geo. 11, ch. 22 
(commonly called the Black Act), made it punishable with death without 
benefit of clergy '(to maliciously and unlawfully kill any cattle." Under 
this is was held that the statute embraced domestic animals other than 
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the bovine species, as a mare, 2 East P1. of Crown, 1074; King (824) 
v. Paty ,  2 W .  Bl., 721, and "pigs" in Rex v. Chapple, 1 Crown 
Cases, 77. 

The demurrer to the indictment therefore on the ground that "other 
cattle" did not include goats was properly overruled. 

The defendant demurred to the evidence, and the court, after ocer- 
ruling such demurrer, properly refused to allow the defendant to intro- 
duce further evidence, and charged the jury upon the state of facts 
admitted by the demurrer. S. v. Adams, 115 N. C., 775, 784, and cases 
there cited. As stated in that opinion, if the defendant has evidence he 
should give the jury the benefit of it, and (unless his own eridence prores 
the case against him) it will be still open to him to ask an instruction 
that there is not sufficient evidence to go to the jury. But if he demurs 
on that ground the court will not permit him to "take two bites at  a 
cherry" by fishing for the opinion of the court and afterwards intro- 
ducing testimony if the demurrer is overruled. 

There is nothing to show that the court was prayed and refused to 
charge that if the defendants killed the goats by mistake they would not 
be guilty. A mere omission to charge on a particular aspect of the case 
is not ground of exception, u n l h  an instruction is asked and refused. 

' 

S. v. Varner, 115 N. C., 744  and numerous cases cited in Clark's Code, 
page 382. Besides, there is no evidence set out tending to shorn that such 
state of facts mas in proof, and the court in fact charged the jury that 
they .must be satisfied beyond a reasonable doubt that the defendants 
willfully and unlawfully killed the goats in an enclosure not surrounded 
by a lawful fence, thus excluding the idea of a killing bv mistake. 

NO ERROR. 

Cited: S. t i .  Harris, 120 K. C., 579; S. v. Hagan, 131 N.  C., 803; X. c. 
IVorley, 141 X. C., 768; 8. v. Yellowday, 152 X. C., 797; X. v. Dacen- 
port, 156 N. C., 611; S. v. Fogleman, 164 N.  C., 460; S. c. Dauidson, 
172 N.  C., 945. 

STATE v. B. J. BROWN. 
(825) 

Indictment for Unlawfully Performing Marriage Ceremony-Person- 
ating Ordained Minister. 

1. A private citizen who personates an ordained minister and, with the consent 
of the parties, solemnizes a marriage between a man and woman is not 
guilty of any criminal offense known to the common or statute law. 

2. Query as to the validity or effect of the action of the parties. 
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ACTION, tried before Starbuck, J., and a jury, at  the Narch Term, 
1896, of PENIIER, upon bill of indictment as follows : 

"The jurors for the State upon their oath present that B. J. Brown, 
late of said county, on 14 March, 1895, in said county, not then and 
there being an ordained minister of any religious denomination or a 
justice of the peace of said county, and not being by law authorized so to 
do, did unlawfully, willfully, and corruptly celebrate and solemnize a 
marriage between Joseph W. Smith, a male person, and Mary E. New- 
kirk, a female person, contrary to the statutes in such cases made and 
provided, and against the peace and dignity of the State. 

"And the jurors aforesaid, upon their oath aforesaid, do further 
present that the said B. J. Brown, in said county, on the day and year 
aforesaid, not then and there being an officer authorized by law to cele- 
brate a marriage, to wit, an ordained minister of any religious denomina- 
tion or a justice of the peace of said county, did unlawfully, willfully, 
corruptly, and falsely presume to act as an ordained minister of the 
Missionary Baptist denomination; and so presuming to act as such offi- 

cer, did then and there in said county celebrate and solemnize a 
(826) marriage between Joseph W. Smith, a male person, and Mary E .  

Newkirk, a female person, and %en and there pronounce them 
man and wife, not being by law authorized so to do, contrary to the 
statute in such cases made and provided and against the peace and 
dignity of the State. And the jurors aforesaid, upon their oath afore- 
said, do further present that the said B. J. Brown, in  said county, on the 
day and year aforesaid, not then and there being a public officer, duly 
authorized by law to celebrate a marriage, to wit, an ordained minister 
of any religious denomination or a justice of the peace of said county, 
did unlawfully,' willfully, corruptly, falsely and fraudulently personate 
an ordained minister of the Missionary Baptist denomination, and so 
unlawfully, corruptly, falsely and fraudulently personating 
an ordained minister of the Missionary Baptist denomination, a public 
officer authorized by l a x  to celebrate a marriage, did then and there in 
said county celebrate and solemnize a marriage between Joseph W. 
Smith, a male person, and Mary E. Newkirk, a female person, and then 
and there pronounce then1 man and wife, to the great perversion of 
public justice, to the eril example of all others, contrary to the statutes 
in such cases made and provided, contrary to lam, and against the peace 
and dignity of the State.'" 

The jury returned a verdict of guilty against the said defendant. The 
solicitor for the State prayed judgment. Refused, and the solicitor for 
the State excepted. The defendant moved the court to arrest the judg- 
ment upon the grounds that the bill charged and the facts set forth 
therein constituted no indictable offense. The motion was allowed, and 
the solicitor appealed. 516 
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Attorney-General and Stevens & Beasley for the State .  (827) 
S o  counsel contra. 

FAIRCLOTH, C. J. The indictment contains three counts: 1. Charg- 
ing that defendant, not being an ordained minister or a justice of the 
peace, and not being by law authorized so to do, did unlawfully, will- 
fully, and corruptly solemnize a marriage between a male and female, 
etc. 2. Charging that defendant, not being authorized by law to cele- 
brate a marriage, did unlawfully, etc., presume to act a; an ordained 
minister and celebrate a marriage between a male and female person, 
and to pronounce them man and wife, contrary to the statute, etc. 
3. Charging that defendant, not being a public officer nor an ordained 
minister or justice of the peace, did unlawfully, etc., personate an or- 
dained minister, a.nd so celebrate a marriage between a male and female 
person and pronounce them man and wife, contrary, etc. 

The jury rendered a verdict of guilty, and on motion of the defendant, 
judgment x-as arrested, and the solicitor excepted and appealed. The 
record discloses no evidence by the State or the defendant, nor any excep- 
tion, except as above stated. Assuming, however, every fact alleged to 
be true, me are unable to discover any criminal offense known to the law. 
We are referred to no authority for the position of the State. We were 
referred to Code, see. 1812, which only prescribes what is a valid mar- 
riage; also to Code, sec. 1112, which imposes a penalty, and declares it 
to be a misdemeanor for any officer to fail to return process, etc., or for 
any person who is not authorized by law to presume to act as any such 
officer. 

So the-case is that of a private citizen, unofficial, celebrating a mar- 
riage between a man and woman with their consent, and they are not 
complaining and are presumably satisfied and enjoying their new 
relation. We are not aware of any statute or principle of the (828) 
common law declaring the action of the defendant to be a crim- 
inal offense. We are not considering the validity or invalidity or effect 
of the action of the several parties. 

C i t e d :  S. v. Wilson, 121 N. C., 657. 
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STATE v. HAYWOOD LEACH. 

I.lzclictme.izt for H i g h w a y  Robbery-Evidence, S u f i c i e n c y  of-Practice. 

1. Where a defendant introduces no evidence and excepts neither to the evi- 
dence introduced by the State nor to any ruling of the court, i t  is too 
late after verdict to move for a new trial on the ground that  the testi- 
mony did not warrant the verdict. 

2. Where, on a trial for robbery, the evidence was that the prosecutor had 
shown his money in a barroom where defendant was; that  when he started 
home defendant and another followed him and  defendant pretended to 
help him on his horse, and put his hand in his pocket and was accused 
of trying to rob him; that  prosecutor then rode toward home and about 
one-half mile from town he was struck from behind and rendered uncon- 
scious, and upon regaining consciousness his money was gone; that  
across fields it  was nearer from the barroom to the place where he was 
robbed than by the road, and that  when prosecutor started homeward by 
the road, defendant started across the field, and that next morning tracks 
which defendant's shoes fitted were found i n  the road where prosecutor 
was robbed: Held, that  the evidence was not only sufficient to be sub- 
mitted to the jury, but clearly supported the verdict. 

(629) INDICTI\IET\'T for highway robbery, tried before X c I v e r ,  J., and 
a jury, at Fall Term, 1896, of CHATHAM. The evidence was as 

follows : 
H .  H. Henderson testified: That he lires about seven miles north of 

Pittsboro. Was in Pittsboro 25 September, and frequently during the 
day in the barroom of A. P .  Terry, and was drinking some, but was not 
drunk. Took four drinks during the day. Came to Pittsboqo about 9 
in the morning. Knows what happened and was able to attend to  his 
business. Left the barroom about 8 or a little before. That he had 
about $40 or $45 in his pocket, in  greenbacks, and a few dollars i n  siher. 
Pulled this money out of his pocket while in the barroom, and had i t  
out several times during the day. Defendant was present when he had 
the money out and knew he had it, and saw it. That he came to town 
on horseback and left his horse hitched behind the store of 0. S. Poe & 
Son, about 75 or 80 yards from the barroom. When he left the barroom 
for his horse, it being about dark, the defendant and another party (Will 
Baldwin) followed him to his horse. H e  did not need their assistance, 
and did not ask them to go with him. He  had a bundle of socks and a 
bundle of shoes in his arms. They followed him to his horse. Baldwin 
held the horse by the bridle. Defendant Leach pretended to assist him 
on his horse, and after he was on the horse the defendant, with his hands 
still on him, attempted to take the money from his pocket. The money 
was in a left-hand front pants pocket, and the defendant saw him put it 
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there before he left the barroom. That he said to him:  "Xever mind my 
pocket, I will attend to my pocketbook myself. Take your hand out of 
my pocket. You are trying to take my money"; and defendant replied, 
"I will see you later." He  then rode off in a walk, and did not see him 
any more. The road toward his home was west about one-fourth 
mile, and then turned at right angles north. H e  rode along in a (830) 
walk till he reached the corner of H a l  London's, which was the 
corner of the right angle, and rode down the north road about one-fourth 
mile, and as he was in a few yards of the Taylor place he was struck 
from behind and knocked from his horse. Remembered no more until 
about daybreak next morning, when he was aroused by the mail rider and 
others, who came out from town for him, to wit:  Nr .  Clark, Mr. Hill, 
and Aaron Degraffenreidt. His money was gone, and the shoes and 
socks and his knife were lying by him in the road. 

T. B. Fowler testified: That he lived in Pittsboro and saw Henderson 
in town on the day he was struck-Friday, 25 September. Saw him 
late in the evening. H e  was drinking but not drunk. H e  was well 
acquainted with the road leading out to Henderson's home, and it runs 
west after leaving Poe's store, about one-fourth mile, and then turns 
north at  right angles. That leaving Poe's store, where Henderson's horse 
mas hitched, and going through the field to the point where Henderson 
was struck is about one-fourth mile nearer than going around the road. 
That the way to go through the field, and a direct line to the said point 
after leaving Poe's store, is to go up by the postoftice and down the alley 
at  Exline's Hotel, out by the old schoolhouse in the field, or go down by 
Lineberry's house, at  the corner of the block, and go up to the school- 
house, meeting the alley from Exline's, and that the distance from Poe's 
store to the schoolhouse is the same either way. The schoolhouse is at  
the opposite corner of the block from Poe's store-a few yards beyond. 
The direct way from the schoolhouse to the point on the road (the 
Snow Camp road) is through an old field, crossing a creek, and some old 
straw fields-some cultivated land. H e  went out this way the 
morning after the robbery, and just after he crossed the creek he (831) 
found tracks alongside an old hedge and followed these tracks, 
and they went directly to a large tree on the road, or a few yards above 
x~here Henderson was found next morning after the robbery. Tracks 
made by a number 10 shoe on left foot, which was run down on the heel. 
Right foot apparently straight. After describing the route through an 
old field the witness stated that he followed the tracks, and that they 
left an old dim.path soon after crossing the creek, and that by going that 
Tray from Poe's store i t  a quarter of a mile nearer than by going 
around the road, but leaving the place where Henderson was found, 
where there mas a large quantity of blood on the ground, he found the 
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same tracks going away, but crossing the fence between the points where 
they came into the road and where the blood was found. They came 
into the path of the tracks going out about 50 yards from the road, and 
in  coming this way they passed through an open field, and were made by 
some one while running. All these tracks were evidently made the day 
or night before, and were nearly fresh. On the following day (Haywood 
having been arrested and placed in  jail that evening), the day of his 
first search, he, in  company with others, took the shoes found on the 
defendant when arrested and carried them to these tracks, and tried 
them in those which were the plainest, and they fit exactly, and the 
run-down shoe settled exactly in the track of that foot. That, besides the 
run-down part of it, the left shoe had a broken place in the sole, near the 
toe, and 011 the right side. That he noticed this in  the track-peculiarity 
in  the track-and when the shoe was placed in  it he found that this 
peculiar rough place, which he had noticed in the track, fit exactly. On 

the right-hand track, at the heel, he observed a rise in the middle 
(832) of the track-a small mound-as if the dirt in  the middle of the 

heel had been pressed down even with the remainder of the bottom 
of the heel. When he saw the right shoe of defendant at the trial he 
noticed that there was a smooth hole in the middle of the right heel as 
if it had been burned by a hot iron. When placed in the track this cavity 
in the heel fit the mound of the track. Witness was convinced that the 
shoe made the track. The shoe was half-soled, and the track showed it 
was made by a shoe which had been half-soled. "I went and got defend- 
ant's shoes. He  did not object to giving them up. H e  was in  jail." 

F. C. Poe testified that he is a member of the firm of 0. S. Poe &. Son. 
Saw Henderson on 25 September. He  was frequently in his store, and 
was in there just as he was closing his store. H e  was not drunk, but had 
been drinking. Saw him have a roll of money, and he paid him some 
just as he was leaving his store. Knows the point where Henderson is 
said to have been found. Saw a large quantity of blood there on the 
ground. Went with witness Fowler, and saw track, as testified to by 
Fowler. This witness testified substantially as did Fowler. 

Will Baldwin testified: That he was with defendant on the night of 
25 September. Went with him to Henderson's horse. Defendant had 
his arm partly around Henderson when he got on his horse, and after 
he got on the horse he heard Henderson say to him: "Take your hand 
out of my pocket, you damned thief. You are trying to steal my money. 
I know what you are doing." Defendant replied, "I am not trying to 
take your nioney." I did not hear defendant say, "I will see you later." 
Think I could have heard it if it had been said. Henderson rode off, 
and he and some other colored boys, who had come up, started over to 
Sheriff Brewer's corn-shucking. That Brewer's was directly east from 
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the store. That Henderson rode off on the road going directly (833) 
west, and the postoffice was north. That they said to defendant, 
"Come on; let's go on orer to the shucking;" and he replied, "I Bnl 
not going now; I niay come later." That defendant immediately 
left them, and went toward the postoffice, and to the corn-shucking. 
That they all left where the horse was hitched as soon as Henderson left, 
and defendant left the witness as soon as he reached the corner of the 
store. That he knows where the old schoolhouse is, as testified to by 
Fowler, and to go there from Poe's store it is the same distance to go 
down by Lineberry's or to go up by the postoffice and down the alley at 
Exline's Hotel. Did not see defendant any more until late that night 
mhen he came orer to the corn-shucking, and that the distance from the 
store, where they parted, to the point where the robbery was said to hare 
been committed is about one-fourth mile, and that the distance to Sheriff 
Brewer's from the store is nearly half a mile, making the distance from 
the place of the robbery to Brewer's nearly a mile, one direction from 
the store; the other, the other direction. 

A. P. Terry testified: That he is the keeper of the barroom at Pitts- 
boro, and knows Henderson. That he was in his barroom several times 
during the day 26 September, 1896. Was drinking a little, but not 
drunk. Had some money, in greenbacks, and had it out several times, 
treating different parties. H e  last saw him between 7 and 8 o'clock at 
night and mhen he left he was not drunk. Witness states that he was at - 
his barroom very early next morning, and that defendant Leach came 
down there very early, and that his pants legs were nearly covered with 
"beggar lice." The witness Fowler had already testified that in  going 
through the old field described by him his clothing became nearly covered 
with beggar lice, and that in  following the tracks described he 
went through these old fields. (834) 

A. B. Clark testified : That he lived in Pittsboro, and that early 
in  the morning of 26 September he was informed that Henderson was 
seriously injured and was found in an unconscious condition on the 
Snow Camp road, leading north from Hal  London's. That he went there 
in a hack to see him, and found him lying on the side of the road a few 
yards below the Taylor place and just beyond the oak tree testified to 
by Fowler, and that there was a large quantity of blood in the road. Hen- 
derson was on the other side of the road, lying coiled up, with the back 
of his head badly bruised in  two places and bleeding. The rim of his hat, 
which was lying near by, was cut. Two small holes or torn places 
through the hat at  the edge of the rim, as if made by some stroke. Hen- 
derson was barely conscious. Witness and others picked him up, placed 
him in the hack and brought him to his hotel, where he remained till the 
day of the trial. That the bruises or u7ounds mere just below the right 
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ear-a little toward the middle of the back of the head. That he found 
the articles-shoes and socks-and also found his pocketknife and a half- 
pint bottle nearly full of whiskey lying side by side, as if drawn out of 
the pocket together, and that he was informed by the mail rider that 
Henderson was out there, and of his condition. 

The defendant introduced no evidence, nor did he except to any of the 
evidence offered by the State or to any rulings of the court. There was a 
verdict of guilty, and defendant thereupon moved for a new trial on the 
ground that the testimony did not warrant the verdict. The motion was 
refused, and defendant appealed. 

(835) Attorney-General and Shepherd & Busbee for the State. 
No counsel contra. 

FURCHES, J. The defendant was indicted for highway robbery; ver- 
dict of guilty and judgment thereon, from which he appealed. 

The defendant introduced no evidence on the trial, nor did he except 
to any introduced by the State, nor did he except to any ruling of the 
court. But after the verdict had been rendered he moved for a new trial 
"on the ground that the testimony did not warrant the verdict." I f  this 
motion is to be taken to mean that there was no evidence, or not sufficient 
evidence to authorize the submission of the case to the jury, i t  was made 
too late. S. v. Kiger, 115 N.  C., 746; X. v. Keath, 83 N.  C., 626; S. v. 
Hart, 116 N. C., 976. But as this ruling is regarded as somewhat techni- 
cal, we have carefully examined the whole of the testimony in  the case 
and consider it not only sufficient to authorize its submission to the jury, 
but if believed, and that was a question for the jury, we do not see how 
they could hare found otherwise than they did. 

There is no error, and the judgment is 
AFFIRMED. 

Cited: S. v. IVilson, 121 N.  C., 657 

(836) 
STATE v, D. I. WOODWARD. 

Indictment for Forcible Trespass-Evidence, Sufliciency o f .  

1. Where, in the trial of an indictment for forcible trespass, it appeared that 
the prosecutor's mill was placed on land leased by the defendant, with the 
consent and under contract with the latter that the defendant was to 
furnish logs to be sawed by the prosecutor at a specified price; that the 
defendant and his laborers destroyed the mill in the presence of the 
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prosecutor, who protested against it; that no notice had been given to 
prosecutor of defendant's intention to remove the mill, and that defend- 
ant, when asked why he did not let the prosecutor know that he was 
going to tear down the mill, said: "It would not have done," the owner 
"was in possession and would have been bad to get out": Hela, that it 
was proper to leave to the jury the question whether the defendant was 
guilty after determining in whom was the possession. 

2. The gist of the offense of a criminal forcible trespass is that there be such 
an offer of violence or demonstration of force as is calculated to bring 
about a breach of the peace, and this may be implied, even if  there be no 
actual violence or any fear inspired by those committing the trespass, if 
the person whose possession is invaded be present at any time during the 
commission of the act and forbidding it. 

INDICTMENT for forcible trespass, tried before Coble, J., and a jury, 
a t  August Term, 1896, of DUPLIN. 

The defendant was convicted and appealed. The facts.appear in the 
opinion of Associate Justice Furches. 

Attorney-General for the State. 
Stevens d? Beasley for defendant. 

FURCHES, J. The defendant is indicted for forcible trespass in tearing 
down and moving the prosecutor's steam sawmill. The mill was 
standing on land upon which the defendant had a lease; but it (837) 
was put there with the consent of the defendant and under a , 

contract between him and the prosecutor that he, the defendant, was to 
log the mill and the prosecutor was to saw the logs a t  specified prices. 
The prosecutor had quit sawing on Thursday before the mill was torn 
down Wednesday morning following, and was not present when the 
defendant and his force entered and commenced tearing down the mill. 
But the prosecutor came while the work of tearing down the mill was 
going on, and forbade defendants "touching another splinter." And the 
only recognition the defendant gave this order of the prosecutor was to 
order the hands at  work tearing down the mill to "go on," which they 
did, tearing up the foundation upon which the mill and engine rested, 
after the prosecutor got there and forbade the tearing down his mill. 
The defendant had four hands besides himself (three colored men and 
one white man) engaged in tearing down the mill when the prosecutor 
got there. The prosecutor said he left while the work was going on, 
because he mas unable to do anything more, owing to the number of 
persons engaged in tearing down the mill. That he mas not afraid of 
their doing him personal injury. 

There was evidence that the defendant started out to get up hands at 
2 o'clock in the morning to take down the prosedutor's mill, and that 
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defendant had not demanded possession or notified the prosecutor to 
move the mill; nor had the defendant given the prosecutor notice of his 
purpose to tear down and more the prosecutor's mill. And one Blanch- 
ard, a witness for the State, testified that he asked the defendant why 
he did not let Swinson, the prosecutor, ('know he -cvas going to move the 

mill from the shelter," when defendant replied, "It would not 
(838) hare done. Henry (meaning the prosecutor Swinson) had pos- 

session and mould hax~e been bad to get out." 
The court charged the jury fully, and in our opinion fairly, the law 

bearing upon the facts in the case. The charge left it to the jury to find 
from the evidence whether the defendant or the prosecutor Swinson was 
in  possession when the defendant entered and tore down the mill, and 
instructed them that if the defendant was in possession he should be 
acquitted. H e  then charged the jury that if they found that the posses- 
sion of the mill was in Swinson, they would then find from the evidence 
whether the defendant had committed the offense of forcible trespass; 
that to constitute this offense "there must be such force as is calculated 
to provoke resistance. The gist of the offense of forcible trespass is the 
high-handed inrasion of the possession of another, he being present for- 
bidding the same. I f  the mill was in  the possession of the prosecuting 
witness, and if the defendant invaded the possession of the prosecuting 
witness in a high-handed may, and if, while the defendant was tearing 
down the mill and before he was through tearing i t  down, the prose- 
cuting witness came and forbade the defendant, and the defendant, not- 
withstanding, continued to tear down the mill, and did it in a high- 
handed way, and used such force as was calculated and tended to provoke 
resistance and to excite the fears of the owner; and if the evidence in the 
case satisfied the jury of these facts beyond a reasonable doubt, then they 
will find the defendant guilty, and if not, they will acquit the defendant." 

We can see no ground for the defendant's objecting to this charge. 
8. v. Davis, 109 N .  C., 809; S. 2'. Wilson, 94 N.  C., 839; S. v.  Gray, 109 
N .  C., 790; S. v. XcAdden, 71 N .  C., 207. 

There are but two exceptions: First, that the eridence did not 
(839) warrant the charge given; and second, that there was no evidence 

of force, fear, intimidation, or any show of either. Neither one 
of these exceptions can be sustained. 

There is no exception to the charge, and the only question raised by the 
exceptions is as to whether there was any evidence, or any such evidence 
as authorized the court to submit the case to the jury. And as to this 
it seems to us there can be no doubt. I t  is admitted that the prosecuting 
witness was the owner of the mill. And while it mas on land that defend- 
ant held under the lease, it mas admitted that it was put there with the 
consent of the defendant and under a contract that the defendant was 

524 



N. C.] SEPTEMBER TERM, 1896. 

to furnish the prosecutor with logs which the prosecuting witness was 
to saw for the defendant at a specified price per thousand. This at  least 
made the prosecutor a tenant at  will and entitled him to the possession 
until the tenancy r a s  terminated by notice to quit, which defendant 
admitted he had never given the prosecutor. But more than this, when 
asked by the witness Blanchard why he did not let the prosecutor know 
that he was going to tear down the mill, "he said it would not have done 
as Henry, the prosecutor, was in possession and would hare been bad to 
get out." 

So it seems that there was eaidence tending to show, if not absolutely 
establishing the fact, that the prosecuting witness was in possession. 
I t  may be, as this e~idence was not contradicted, that the court would 
have been authorized to instruct the jury that if they believed this evi- 
dence the prosecutor was in possession. But be this as it may, the judge 
submitted the question of possession to the jury, and left it to 
them to say whether the defendant or the prosecutor was in posses- (840) 
sion, and they said the prosecutor was. 

I t  is sometimes not easy to draw the line of demarkation between what 
are criminal trespasses and what are only civil trespasses. I t  is said that 
to make a forcible trespass (criminal and indictable) "there must be 
actual violence used, or such demonstration of force as is calculated to 
illtimidate or tend t o  a breach of t h e  peace. I t  is not necessary that the 
party be actually put in fear." 8. v. Davis ,  sup la .  This may be done 
by demonstration of force as by the use of weapons or by numbers, as 
three or more. S. v. Davis ,  supra. The party inust be present forbid- 
ding or, rather, objecting to the unlawful acts. But it is not necessary 
that he should be present all the time. I t  is sufficient if he is present 
before the trespass is completed. S.  u. G r a y  and S.  v. M c A d d e n ,  supra.  
The reason of this is that the gist of the offense is that it tends to  t h e  
breach o f  t h e  peace, and it would be as likely to produce bad blood and a 
breach of the peace for the prosecutor to go upon the defendant, engaged 
in  the act of tearing down his mill, as it would have done if he had been 
present when it was commenced. 

And me find evidence in this case at least tending to show all these 
requirements-the presence of the prosecutor before the work of tearing 
down the mill was completed, forbidding the defendant; the defendant's 
refusing to desist, "telling his hands to go on" with the work; the number 
required by the law to constitute a multitude, four in number besides the 
defendant. What could the prosecutor do but leave the defendant and 
his hands engaged in their work of destruction? And yet the defendant 
says there was no evidence to go to the jury that he is guilty of 
the offense of forcible trespass. We do not see the matter as the (841) 
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defendant  sees it, a n d  in o u r  opinion there was  such evidence as made  
it t h e  d u t y  of t h e  court to  submit the  case to  t h e  j u r y  and  to authorize 
a verdict of guilty. 
NO ERROR. 

Ci ted:  S. v. Childs,  post, 860; S.  v. Webs ter ,  121 K. C., 589; 8. v. 
Lawson,  123 N. C., 743; S. v. Conder,  126 PI'. C., 988; 8. v. Davenport ,  
156 N. C., 603; S. v. Jones,  170 N.  C., 756. 

STATE v. STEPHEN TURNER ET AL. 

J u d g e  - A p p o i n t m e n t  - D e  Facto Judge-Conspiracy-Evidence-Co- 
conspirator,  A c t s  and Declarations of-Indictment-Proof of Incor- 
porat ion of Foreign Corporation. 

1. The inhibition contained in sec. 11, Art. IV of the Constitution applies 
neither to the holding by any judge of the Superior Court of .one or more 
regular terms of said court by exchange with some other judge, and 
with the sanction of the Governor, nor to the  holding of special terms 
under the order contemplated in said provision. 

2. A judge of the Superior Court who presides in  another district by appoint- 
ment of the Governor is a d e  facto judge of the court so held, and all his 
acts in that capacity are  valid. 

3. Where the unlawful act, in  furtherance of a conspiracy to defraud, is done 
in the State where the indictment is found, the conspirators who par- 
ticipated only in the design may be tried without joining in the indict- 
ment the perpetrator of the overt act. 

4. Where, in a prosecution of several defendants for conspiring to defraud, 
evidence of a common design is shown, testimony tending to prove the 
unlawful acts of persons not indicted, in furtherance of such design, is 
competent. 

5 .  In  a prosecution for conspiracy to defraud insurance companies, a witness 
for the State testified that he wm the agent of defendants to fraudulently 
obtain insurance on the lives of diseased or aged persons, and find pur- 
chasers for the policies who would keep the premiums paid; that  one 
B., who was not on trial, "was also the agent of the defendants; that they 
all said he was"; and that witness saw B. offer to sell a policy on the life 
of one M.: Held. that the declarations of B. made after the entry of defend- 
ants into the conspiracy and up to the time when the overt act was com- 
mitted were admissible against defendants. 

6 .  Where an indictment alleges the ownership of property by a corporation, 
' i t  is sufficient to show that the corporation carried on business under the 

corporate name set out in the indictment, without producing the certifi- 
cate of incorporation, or a copy thereof, in  the private acts published by 
authority of the State. 
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7. A copy of the charter of a foreign corporation, certified by the Secretary 
of the State where it was incorporated, under his official signature and 
the State seal, is admissible in North Carolina to prove the fact of incor- 
poration. Bumel lo  v. Hapgood, 118 N. C., 712, followed. 

INDICTMENT for conspiracy to defraud, tried before Graham, (842) 
J., and a jury, at  December, 1895, Special Term of JONES, to 
which i t  had been removed from Carteret. 

When the case was called for trial the solicitor entered a no1 pros. as 
to the defendants Stephen I. Turner and W. H. Turner. The defendants 
objected to the trial of the said action by his Honor, Judge Graham, upon 
the ground that he was not authorized to hold said special term of court, 
for the reason that he had held the regular term of said Superior Court 
in  October, 1895, upon assignment of the Governor upon an exchange 
of courts with Judge Green, who was regularly riding the Sixth District, 
and that no judge could be assigned to hold court in  any district oftener 
than once in four years. The objection was overruled, and the defend- 
ants excepted. 

The defendants thereupon objected to the trial of said action upon the 
ground that the transcript from the Superior Court of Carteret 
County was defective. The judge and solicitor requested the (843) 
defendants to assign the grounds of objection. The defendant's 
counsel stated that they had none to assign at  that time as they had had 
no opportunity to inspect the transcript carefully. The objection was 
overruled, and the defendants excepted. 

Upon the trial the State offered David Parker ks witness. Upon his 
examination he gave a full, detailed account of his connection with the 
defendants for a number of years previous, and of their plans and 
methods of together cheating and defrauding the insurance companies, 
in  which the said David Parker explained that he was the agent of the 
said defendants, to work up their business for them, and that when a 
policy had been fraudulently obtained upon the life of diseased or aged 
persons, he, the said David Parker, should procure a purchaser for it, 
who would take it and keep the premiums paid on it. H e  then stated 
that William (Bill) Fisher was also the agent of the defendants; that 
they all said he was. Among other things he testified as follom: "I 
saw Bill Fisher offer to sell a policy in the Massachusetts Life dssocia- 
tion on the life of Melissa Guthrie." The defendants objected to this 
testimony. The objection was overruled, and defendants excepted. 

The said witness also testified among other things as follows: "Fisher 
said afterwards he sold a policy on Melissa Guthrie to Xoore, and got 
money for it." The defendants objected to this testimony. The objec- 
tion was overruled, and defendants excepted. 

527 



I N  T H E  SUPREME COURT. [I19 

The State also introduced one Rebecca Irey as a witness, who among 
other things, testified as follows: '(Bill Fisher first told me down town 
about the insurance on my life." The defendants objected to this testi- 

mony on the ground that it was hearsay and incompetent and a 
(844) statement by Fisher, who was not a defendant. The objection 

was overruled, and defendants excepted. 
The State offered in evidence a certified copy of Articles of Incor- 

poration of the Mutual Benefit Life Association and of the other com- 
panies which the defendants were alleged to have conspired to cheat. 
Defendants objected to this evidence on the ground that i t  was not prop- 
erly certified and authenticated under the acts of Congress. The objec- 
tion was overruled, and defendants excepted. 

The State offered Mr. Ripley as a witness, who testified as follows 
among other things: "Live in Boston. d m  traveling inspector for the 
Bay State Mutual Benefit Association. They hold themselves out to be 
an insurance company, and do a regular business. I know the officers." 
Objection by the defendants. The objection was overruled, and defend- 
ants excepted. 

'(The National Life Insurance Company holds itself out to be an in- 
surance conipany and do business." Objection by the defendants. The 
objection was overruled, and defendants excepted. 

"Know the Massachusetts Benefit Association. They hold themselves 
out as an insurance company, and do business." 

Upon the conclusion of the testimony, by consent of the counsel for the 
State and the defendants, the case was submitted to the jury without 
argument. The judge in charging the jury, after recapitulating testi- 
mony and instructing them upon the law, proceeded to state to the jury 
at  length certain contentions of companies as contentions made by the 
State, and followed it by explaining the defendants' counter contentions 
and plea of not guilty, and instructed the jury upon the doctrine of 
reasonable doubt in faror of the defendants. 

The defendants assigned as error, error in the judge in presenting 
to the jury an argument of facts on behalf of the State, when none 

(845) had been made by the State's attorney. The jury returned a 
verdict of guilty, and from a refusal of a motion for a new trial 

the defendants appealed. 
The certificate of incorporation of the Xassachusetts Benefit Associa- 

tion, one of the prosecutors, was signed by the Secretary of the Common- 
wealth of 1\1assachusetts in his official capacity and sealed with the seal 
of the Comnionmealth. 

Attorney-General for the Xtate. 
Clark & Guiorz for defendants. 
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LIVERY, J. The inhibition contained in the Constitution (Art. IV, 
sec. 11) applies neither to the holding by any judge of the Superior 
Court of one or more regular terms of said court by exchange with some 

- other judge, and with the sanction of the Governor, nor to the holding 
of special terms under the order contemplated in section 913 of The 
Code. 8. v. Lewis, 107 N .  C., 967; 8. u. Monroe, 80 N. C., 373; S. v. 
Speaks, 95 N .  C., 689. The intent of the framers of the Constitution 
was to change the then existing system under which all of the courts of a 
district were generally held by a resident judge, so that the regular 
ridings of a whole district or circuit by any given judge would not occur 
oftener than once in four years. I n  case of holding specified terms by 
exchange or special ternis by assignment, it is left to the Chief Executive 
to give or withhold his assent, and i t  must be assumed that he will exer- 
cise his discretionary power of selecting and assigning those who shall 
hold special terms with an eye to the best interest of persons directly 
interested, but if there were any grounds for doubting the authority of 
the Governor to issue a commission to the judge who presided, and to 
thereby constitute him a de jure officer in the discharge of that 
duty, the fact that the Governor appointed him and the public (846) 
submitted to his authority constituted him de facto judge of the 
court which he held, and rendered all of his acts in that capacity as bind- 
ing and valid as if he had acted.de jure. 8. v. Lewis, supra. Were i t  
otherwise, the public would be subjected to the hazard of having all of 
the adjudications of a court presided over by an incunlbent judge acting 
by ~ i r t u e  of a commission declared invalid in all cases where, after a 
course of litigation, the lawful right to his office is declared to 6e in  a 
contestant. An illustration could be found in our ow11 judicial annals 
in a case where Judge Wilson was commissioned as judge of the Superior 
Court, but was ultimately, and after holding a number of courts, ejected 
from the office under the decision of this Court in Cloud v. Wilson, 72 
N. C., 155. 

David Parker, a witness for the State, "gave a full and detailed account 
of his connection with the defendants for a numbe; of years previous, 
and of their place and methods of together cheating and defrauding the 
insurance companies." He  explained "that he was the agent of the 
defendants to work up their business for them, and that when a policy 
had been fraudulently obtained upon the life of diseased or aged per- 
sons, he, Parker, was to procure a purchaser for it, who mould take i t  
and keep the premiums paid up on it." Parker then testified "that Wil- 
liam (Bill) Fisher was also the agent of the defendants, that they all 
said he was." Among other things Parker was allowed to testify as fol- 
lows: "I saw Bill Fisher offer to sell a policy in  the 3Iassachusetts Life 
Association on the life of Melissa Guthrie." The defendants excepted 
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to'the admission of that testimony after objection to its competency. 
The defendants were charged in the indictment with combining and con- 

spiring to cheat the Massachusetts Benefit Life Association and 
(847) others of divers large sums of money. William Fisher mas not a 

defendant, and the defendants contend that his declarations were 
erroneously admitted as evidence against theni. 

The same rules of evidence that govern the trial of other criminal 
offenses apply when the indictment is for conspiracy. But there is a 
marked distinction growing out of the manner of their application. 
Ordinarily it is incumbent on the prosecution to prove participation in  
an act, but on trials for conspiracy the State must show participation in 
a design, and the facts in issue are: 

(1) Whether there was an agreement for an alleged purpose. 
(2)  Whether a defendant charged participated in the design, and 
(3 )  Whether the common purpose was carried into execution. 
Here the testimony tended to prove an agreement between the defend- 

ants to constitute Fisher (who is not indicted) their agent to do the 
same unlawful and fraudulent acts that the witness Parker had been 
doing in  furtherance of a common purpose to cheat certain insurance 
companies, and to show that the agreement, ~ h i c h  they "all said" they 
had made with Fisher. culminated in similar covinous acts. All who 
aid, abet, counsel, or procure others ta commit misdemeanors are prin- 
cipals. 1 Roscoe Cr. Ev. Star, p. 189. Conspiracy is under the law of 
North Carolina a misdemeanor. 8. v. Jackson, 82 N. C., 565. When 
once evidence of a common design is shown, and two or more of the 
conspirators are indicted and on trial, testimony tending to prove the 
unlawful acts of a person not on trial or not indicted, in furtherance of 
such purpose, is clearly competent. Those who aid, abet, counsel or 
encourage, as well as those who execute their designs, are conspirators, 

and certainly where the unlawful act is done within the limits 
(848) of the State in whose courts the indictment is found, as in our 

case, the conspirators, who only participated in  the design, may 
be tried and punished without joining in the indictment the perpetrator 
of the overt act shown. 

There was evidence reasonably sufficient, if believed, to warrant the 
inference of a conspiracy, and it was properly left to the jury to pass 
upon its sufficiency. X. v. ,Vattheus, 80 N.  C., 417; S. v. Patterson, 78 
N .  C., 470. Meantime, i t  was the province of the court, upon hearing 
it, to decide that it rendered competent not only proof of the acts done in  
pursuance of the common design by a coconspirator, even though not 
on trial (8. v. George, 29 N. C., 321), but his declarations made after 
the entry of the defendants into the combination, and up to the time 
when the offense was committed. X. v. Anderson, 9 2  N.  C., 732. When 
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the common design has been proved, the act of any one of the conspira- 
tors in furtherance of i t  may be shown by any competent evidence. X. v. 
George, supra. I t  is competent to show a criminal act by confession of 
a party as well as by means of direct proof by the testimony of others. 
While the declarations of Fisher as to the participation of the defend- 
ants, either in the purpose to commit the offense or the act of selling the 
policies, if made after the sale, would have been clearly inadmissible 
(S. v.  Dean, 35 N.  C., 63), the State was not precluded, after laying the 
foundation by showing the declarations of the defendants that he was 
their agent for that purpose, from proving his naked confession of the 
act of selling certain policies, as, according to the testimony of Parker, 
he had agreed to do, for the benefit of the defendants, and had subse- 
quently attempted in his presence to do. 

I t  has been held that for the purpose of proving the ownership (849) 
of property by a corporation, when charged in an indictment, i t  
is not necessary to produce the certificate of incorporation or a 
copy of it in the private acts published by the authority of the State, 
but that it is sufficient to show that the corporation carried on business 
under the corporate name set forth in the indictment. X. v. Grant, 104 
N. C., 908; S. v.  R. R., 95 N. C., 602. But if i t  were conceded that the 
testimony of the witness Rippy, that the companies mentioned held them- 
selves out as insurance companies, was insufficient, we hold that the cer- 
tificates of incorporation were clearly competent under the rule laid 
down in Barcello v .  Hapgood, 118 N.  C., 712, 730. For the reasons 
given the judgment of the court below is affirmed. 

AFFIRMED. 

Cited: 8. v. T o e ,  post, 850, 852; Clerk's Ofice z.. Comrs., 121 N .  C., 
129; 8. v.  Register, 133 N.  C., 749; S. v. Foster, 172 N.  C., 963. 

STATE v. LEV1 T. NOE ET AL. 

Indictment for Forgery-Proof of ~ a ~ z d w r i t i n g - ~ o m ~ ~ a r i s o n .  

1. When the genuineness of a paper, or of a signature to a paper, which it is 
proposed to make the basis of a compariison of handwriting, is not denied 
nor cannot be denied. an expert may, in the presence of the jury, compare 
it with another paper or signature, the genuineness of which is questioned. 

2. A bond given by a defendant for his appearance to answer a criminal 
charge, and constituting a part of the record, is admissible on his trial 
for the purpose of comparison, by an expert, with a signature whoee 
genuineness is questioned, the presumption being that the signature 
to the bond is genuine. 
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(850) IXDICTXENT for forgery, tried before Gralzam, J.. and a jury, 
at December, 1895, Special Term of JONES. 

On the trial the same objections mere entered to the jurisdiction of the 
court as were made in the case of S.  c. Turner, 841. The objections were 
overruled, and defendant excepted. 

L, A. Garner, a mitness for the State, testified that he was a clerk of 
the Superior Court of Carteret County and that a bond shown him mas 
the bond of William Fisher for his appearance at Fall  Term, 1895, of 
Carteret Superior Court, taken before the justice of the peace at  the 
preliminary trial at Morehead City and filed in the records of the cause. 
The solicitor stated that he introduced the bond as one of the papers 
signed by the defendant, and he proposed to introduce expert testimony 
to show the writing alleged to be forged was signed by the same person. 
The defendant objected on the ground that at the trial before the justice 
of the peace he was not charged with forgery for which he was now on 
trial and that the same does not constitute part of the record in  this 
case, and that the signature was not conceded to be in the handwriting 
of the defendant. The objection was overruled, and defendant excepted. 
There was a verdict of guilty, and defendant appealed. 

dttomey-General f o r  State. 
Clark & Guion f o r  defendants. 

AVERY, J. The objection to the jurisdiction and the exception to the 
ruling of the court in admitting the proof of the incorporation of the 
insurance companies are fully discussed in 8. v.  ~ u r n e c  ante, 841. I t  
is therefore needless to repeat the reasons for holding as me did upon 

assignments of error which are identical with those relied on in 
(851) this case. 

Where the genuineness of the paper or the signature to a paper, 
which i t  is proposed to make the basis of a comparison of handwriting, 
is not denied, or cannot be denied, in the trial of the action, an expert 
witness map, in the presence of the jury, compare with it another paper 
or signature whose genuineness is questioned. Tunstall 2%. Cobb,  109 
N. C., 316; C~oonz 1 % .  Sugg, 110 K. C., 259; 8. v. DeGraf,  113 N.  C., 
688. Vnder this rule the signature to affidavits or pleadings filed in the 
cause by a party, or to a paper offered in evidence by the person whose 
signature is in question, and that of a testator to a will purporting to 
have been signed by him, in an action brought agailist the executor 
appointed and qualified thereunder, or a written contract, the execution 
of which by the testator is denied, have been held to be proper standards 
of conlparison to be used by such witnesses in their testimony before the 
jury. Tunstall c.  Cobb and S. v. DeGraf,  supra. The paper-writing 
admitted as a standard of comparison was the bond, constituting a part 

532 



N. C.] SEPTEMBER TERM, 1896. 

of the record in the case, for the appearance of the defendant Fisher to 
answer this charge. The bond constituted a part of the record, mas pre- 
sumed to be genuine, and a judgment nisi on his default could have been 
rendered against him and his sureties on it, and made final on his failure 
to take the burden upon himself and show i t  spurious on the return of 
notice to show cause. Until the presumption of its genuineness is satis- 
factorily rebutted, the signature to i t  must be treated like that of a party 
to a pleading in a civil action. 

The other exceptions are without merit, and m must assume were 
not seriously relied upon. The judgment is 

BFFIRXED. 

Cited: S. v. Hassell, post, 8 5 2 ;  Ratliff v. Ratliff, 131 N. C., 431. 

STATE v. C. R. HASSELL ET AL. 
(852) 

Indictment for Conspiracy-Practice-Appeal-dssig1tment :f Error. 

The overruling of an objection to a transcript of the record, sent from the 
county from which a case has been removed, cannot be assigned as error 
if the objector refused to specify in what respects the transcript was 
defective; certainly, where there is no contention that the record is  not 
sufficient to show that the court below had jurisdiction. 

INDICTNER'T for conspiracy, tried before Graham, J., and a jury, a t  
December Special Term, 1895, of JONES, on removal from CARTERET. 
The same objections to the jurisdiction were made as were interposed 
in the case of S. o. Turner, ante, 387. 

The defendants objected to the trial on account of defects in the 
transcript of the case from Carteret County. The court then requested 
the defendants to point out the defects complained of. Defendants 
replied that their counsel had not time to inspect the record carefully 
and could not do so. The objection was overruled, and defendants 
excepted. 

There was a verdict of guilty, and defendants appealed. 

Attorney-General for the State. 
Clark Le. Guion for defendants. 

AVERY, J. The assignments of error are substantially the same as 
those discussed in S. v. Turner, ante, 841, and S. v. Noe, ante, 849. I t  
may not be improper to add, however, that one exception, which was 
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made in  all of the cases, seemed to be so clearly untenable that we 
(853) have forborne in other appeals to discuss it, but in  deference to 

the opinion of counsel it may be well to pass upon it here. 
Objection was made to the transcript of the record from the county 

of Carteret, sent under the order of removal. But counsel declined, 
when requested to do so, to point out or specify in what respects the 
transcript was defective and insufficient. The court may require counsel 
to state the grounds of objection to testimony of any kind, and if counsel 
refuse to comply with this reasonable requirement, they do so at the 
peril of forfeiting the right to insist upon an exception to the ruling of 
the court, admitting or rejecting it. S. v. Wilkemon, 103 N.  C., 337. 
I t  was the duty of defendants' counsel to point out the defects in the 
record, and failing to do so, they are deprived of the right to insist that 
it is insufficient. I t  is not contended that the record is not sufficient to 
show that the court below had jurisdiction. I f  that proposition could 
be maintained, the duty might devolve upon this Court of passing upon 
i t  even ex mero motu. 

STATE v. HENRY HORNE. 

Costs in Criminal Action-L4cquittal-Liabi1ity of County. 

1. While this Court will not entertain an appeal to determine who shall pay 
the costs of an action in which the subject-matter has been disposed of, 
yet, where the question is whether a particular item is properly charge- 
able as costs, or, taking the case as rightly decided, whether the costs 
are properly adjudged, the case is reviewable on appeal. 

2. The rule that the costs follow final judgment applies in criminal cases as 
in civil cases; hence, where a prisoner was convicted but afterwards 
was acquitted on a new trial, the payment of his witnesses in both trials 
was properly taxed against the county. 

(854) The defendant having been convicted of murder at October 
Term, 1894, of ROBESON, appealed and was granted a new trial. 

After s e ~ w a l  continuances, he was again tried and acquitted at  April 
Term, 1896, of the Criminal Circuit Court of ROBESON. At July Term, 
1896, his Honor, Meares, J., taxed the costs of the defendants' witnesses 
for the term at which he had been convicted as well as for the terms at 
~ ~ h i c h  the continuances had been granted, and the Board of County 
Commissioners appealed. 

Sttorney-General for the State. 
iVIcATeill d McLean for County Commissioners. 
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CLARK, J. The objection that this appeal does not lie because only a 
matter of costs is involved, is founded upon a misconception of the de- 
cisions. When the subject-matter of an action has been disposed of by 
con~promise, destruction of the property, or otherwise, this Court on 
appeal will not pass upon the merits of the original matter in litigation 
to ascertain which side in law ought to have won, in order merely to de- 
cide who shall pay the costs, for the Court will not waste its time upon 
an abstract question. Clark's Code, p. 560 (2 Ed.). But when the ques- 
tion is whether a particular item is properly chargeable as costs (iVills 
Co. v. Lytle, 118 N .  C., 837; Elliott v. Tyson, 117 N. C., 114; X .  v. B y d ,  
93 N.  C., 624)) or whether, taking the case below as rightly decided, the 
costs are properly adjudged, these questions are reviewable on appeal. 
IS. v. Shufler, post, 867; Rlounf v. iYimmons, 118 N.  C., 9 ;  Code, 
sections 525, 527 and 737, 748. (855) 

The defendant was convicted of murder, and on appeal a new 
trial was granted, upon which trial the defendant was acquitted. The 
county commissioners appealed from so much of the order, as to costs, 
which taxes the county with the payment of defendant's witnesses a t  the 
term at which he was convicted, and, indeed, at  any term, except that at  
which he was acquitted. The prisoner having been acquitted, the pay- 
ment of his witnesses devolres upon the county. Code, sec. 739. There 
is no exception in State cases to the rule prevailing in civil cases that 
the costs follow the result of the final judgment. 

I n  S. v. Xassey, 104 N.  C., 877, the subject of taxation of costs in 
criminal cases is reviewed, and the attention of trial judges called to 
the fact that "the scrutiny and approval of bills of costs by them, is not 
a mere matter of form, but is required by the statute for the protection 
of the public and defendants." There is no complaint here upon that 
score, and, in adjudging'that the county pay the prisoner's witnesses for 
attendance at the terms prior to his acquittal, including that at  which 
he had been convicted, there was 

NO ERROR. 

Cited: Blount v. Simmons, 120 N .  C., 23; Guilford v. Comrs., ib., 
2 8 ;  Wikel v. Com~s., i b  , 452 ; X .  v. Hicks, 124 N .  C., 838 ; Herring v. 
Pugh, 125 X. C., 439; Williams 1;. Hughes, 139 N.  C., 1 9 ;  Smith v. 
R. R., 148 X. C., 335; Van Dyke  II. Ins. Co., 174 N .  C., 81. 
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(856) 
STATE v. JOHN G. SMITH. 

Indictment for Perjz~ry-Perjury-Denial of Partnership- 
Defense-Estoppel. 

1.-On a trial for perjury alleged to have been committed in the trial of a civil 
case by defendant swearing that he had never been a member of a certain 
firm, the defendant may show, as a matter of defense that no such firm 
existed. 

2. The fact that some of the State's witnesses teatified that defendant had 
told them that he was a member of the firm, as was sought to be shown 
in the civil case, did not estop defendant from showing that he was not a 
member. and that his statement to such witnesses was not correct. 

INDICTMENT for perjury, tried before ~Veares, J., and a jury, at April 
Term, 1896, of the Circuit Criminal Court of ROBESON. The defendant 
was convicted and appealed. The facts sufficiently appear in  the opinion 
of Chief Justice Paircloth. 

Attorn~y-General and McXeill & XcLean for the State. 
John D. Shaw & Son for defendant. 

FAIRCLOTH, C. J. The defendant is indicted for perjury committed 
on the trial of a civil action wherein S. P. McNair was plaintiff, and 
John G. Smith and W. B. Smith, partners, doing business under the 
firm name of W. B. Smith & GO., were defendants, by falsely asserting 
on oath that he, the defendant, had never been a member of the firm of 
W. B. Smith & Go., knowing the same to be false, etc. The defendant 
testified on trial on the present action that he had never bee11 a member 
of the firm of W. B. Smith & Co., and that he so testified a t  the former 

trial. A number of other witnesses were examined for the defend- 
(857) ant and the State, and a verdict of guilty was rendered. 

His Honor instructed the jury that the State must satisfy them 
beyond a reasonable doubt that the defendant was a member of the said' 
firm, and charged them as he understood the rule of evidence in a civil 
action. His  Honor then referred to the bill of indictment and told the 
jury, "And the defendant can not show that, as a fact there mas no such 
copartnership at  the time, by may of defense. But, nevertheless, it is 
incumbent upon the prosecution to satisfy the jury beyond a reasonable 
doubt that the defendant was a member of the firm of W. 13. Smith & 
Co., at the time that the alleged false oath was taken." Defendant ex- 
cepted. I n  the first sentence of the above quotation there is  error. 
Whether the defendant mas a member of the firm was a material ques- 
tion, and much of the evidence on both sides was directed to it. The 
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State was allowed to show the affirmatire, and can conceire of no 
reason why the defendant should not be allowed to show the negatiw, 
and know of no authority denying the privilege of doing so. 

The effect of the charge was to withdraw from the jury the defendant's 
evidence on that material question. Some of the State's witnesses testi- 
fied that the defendant had told them he was a member of the firm of 
W. B. Smith & Co. Assuming that he had so told the witnesses, he was 
still at liberty to show on the trial that he was not a member, and that 
his statement to the witnesses was not correct. To refuse this privilege 
would be to establish a very high grade of estoppel in  criminal pro- 
ceedings. 

ERROR. 

Cited: Daniels v. Fowler, 120 N. C., 17 ;  Lee v. Thornton, 111 N. C., 
213. 

STATE v. A. E. CHILDS. 
(858) 

Indictment for Forcible Trespass-Possession-Instruction. 

1. In the trial of a n  indictment for forcible trespass, i t  appeared that defend- 
ant  purchased the lease of a stone quarry from B., the lessee, and entered 
into possession and began to work i t ;  that thereafter B. acquired the fee- 
simple title to the quarry and in the interval between working hours, 
and while defendant was absent, entered and moved out defendant's 
"things" from the quarry. The next morning defendant, with several 
employees, with show of force but without a breach of the peace, went 
to the quarry and entered: Held, that i t  was error to refuse to charge 
that,  if defendant entered into possession under a contract of sale of 
B's interest, and afterward B. purchased the fee and entered in the night- 
time, and when defendant came to work the following day he was for- 
bidden to enter, defendant's entry, under such circumstances, would not 
be forcible trmpass, defendant being in possession of the land. 

2. In  such case i t  was error to charge that, if the jury believed the evidence, 
B. "was in  possession-what the law calls 'possession.' " 

INDICTNENT for forcible trespass, tried before Norwood, J., and a 
jury, at  Spring Term, 1896, of FORSYTH. The defendant was convicted 
and appealed. The facts appear in the opinion of Associate Jutice 
.Montgomery. 

Attorney-General, Perrin Busbee, and Watson CE Burcton for State. 
Jones CE Patterson for defendant (ap~ellant) .  
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MONTGOMERY, J. The prosecutor Bennett was lessee of a quarry on 
the lands of Evans. As relnt, Bennett was to pay Evans a certain price 

for each load of stone quarried and removed. By agreement be- 
(859) tween Bennett, Evans and the defendant, the defendant bought 

Bennett's "lift" or right for $20, Bennett to pay to Evans for each 
load of rock the price agreed upon between Bennett and Evans. The 
defendant went into possession of the quarry with such implements and 
tools as were necessary for the business, opened i t  and began to get out 
stone and to sell it. I t  appears that Evans received paymeint for all the 
stone that was quarried. While the defendant was absent from the 
quarry between the hours of work, the prosecutor entered with a force 
of hands and moved out of the quarry all the "things" of the defendant 
except some that wejre in the shop. Bennett had, after the defendant had 
gone into possession of the quarry and had commenced to get stone, 
bought in fee simple from Evans the land on which the quarry was 
situated and had notified the defendant to kwp away. The defendant 
with a force of hands returned to the quarry on the morning after the 
prosecutor had entered, with show of force, but without any breach of 
the peace, however. 

The indictment is for forcible trespass. The defendant's counsel asked 
the Court to charge the jury: "That if the jury believed the defendant 
entered into possession as testified to by the prosecutor under a contract 
of sale of the prosecutor's interest, and that afterwards the prosecutor 
purchased the fee in the lands and entered in the nighttime, and when 
the defendant came to work the following day and was forbidden to 
enter, that his entry under these circumstances would not be forcible 
trespass because such entry of the prosecutor would not support an action 
for forcible trespass, the defendant being in possession of the land." 
His  Honor declined to give this instruction, and the defendant excepted. 
The Court charged the jury: "If you believe the evidance, prosecutor 

Bennett was in possession, what the law calls possession." The 
(860) defendant excepted to this part of the charge. The evidence in 

the case is somewhat confused but taking it as i t  appears the de- 
fendant was entitled to the instruction asked; and we are furthm of the 
opinion that there was error in that part of the charge of his Honor to 
which exception was made by the defendant. The possession which the 
prosecutor had was not such a possession as the law will respect. He 
took advantage of the interval between the working days or hours of the 
defendant and made secret entry. His haring the fee-simple title to 
the land makes no difference. The title is not in question. The de- 
fendant was in possession under a proper lease. The possession of this 
quarry was in law in the defendant. I t  is not necessary for a person who 
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has a right to the possession to be at  all times personally present on the 
prenlises in  order that he may be considered in law, as in  actual possas- 
sion. S. v. Bryant, 103 N .  C., 436; S. v. Shepherd, 82 N.  C., 614; S. v. 
Wdodward, ante, 836. And in 8 .  v. Galdwell, 47 N.  C., 468, i t  is said: 
"If a man leave his dwelling house for a mere temporary purpose1 . . . 
he can not be said, in  law, to have left i t  so as to make the unlawful en- 
try of a trespasser an entry in  his absence." The same principle applies 
to the facts in the case before the Court. The defendant had full and 
complete possession of the premises-the quarry. The nature of the 
property-a pit from which stone was quarried-would admit of no 
other kind of possession. H e  could not be expected to live there, to 
sleep there or to be thelre except in working hours. There was error, 
and there must be a new trial. 

NEW TRIAL. 

Cited: S. v. Conder, 126 K. .C., 988. 

STATE v. T. L. HARRIS. 
(861) 

Indictment for Assault with Deadly Weapon-Self Defense- 
Trial-Instructions. 

1. The question whether a defendant, indicted for assault with a deadly 
weapon, has reason to believe that the person attacked intended to assault 
him, is a question for the consideration of the jury, and not for the defend- 
ant o r  the trial judge, who should submit the case with appropriate 
instructions. 

2. Where defendant and prosecutor, unfriendly for some time, had words, 
after which the defendant testified the prosecutor followed him, with his 
hand at his hip pocket, as he went to his cart; and that, fearing the 
prosecutor and fearful of assault, he then shot him: Held,  that the court 
erred in charging the jury that if they believed the evidence, in any 
aspect, the defendant was guilty. 

INDICTMENT for assault with deadly weapon, tried before Norwood, J., 
and a jury, at  Spring Term, 1896, of STORES. The defendant was con- 
~ ~ i c t e d  and appealed. The facts appear in the opinion of Chief Justice 
Faircloth. 

Attorney-General and Perrin Busbee for State. 
Jones & Patterson for defendant (appellant). 

FAIRCLOTH, C. J. The defendant stands indicted for an assault with 
a deadly weapon upon P. B. Kirby. The defendant and Kirby had been 
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unfriendly for a year or more. After some words, the defendant walked 
away to his cart and Kirby followed, and was advancing, t~yenty or 
thirty yards off, toward the defendant with his hand on his hip pocket 
when the defendant shot him. This is defendant's te'stimony, which is 
in some respects denied by Kirby, the prosecutor and other eye wit- 

nesses. The defendant also said he was afraid of the prosecutor 
(862) and thought he mas going to attack him, when he shot. 

His  Honor charged the jury that, if they believed the testi- 
mony the defendant was guilty, that the defendant was guilty on his 
own testimony. Whether the defendant had reasonable ground to belie~-e 
that the prosecutor was going to attack him, was a question of fact for 
the jury to consider, and not for the defendant or his Honor, who com- 
mitted error in his instruction to the jury. The case should have been 
submitted to the consideration of the jury with appropriate instructions 
by the Court. We express no opinion on the evidence. The rule govern- 
ing the proper instructions is well laid down in S. 71. Harris, 46 N.  C., 
190, and S.  v. Dixon, 75  N .  C., 275. ,4s the case must be tried again, 
we deem i t  unnecessary to repeat the reasoning in those cases. 

NEW TRIAL. 

Cited: S. v. KimbalZ, 151 N. C., 710; S.  v. Johnson, 166 N. C., 396. 

STATE v. G. W. ISLEY. 

Indictment for Cruelty to Animals-Policema~Presumpfion- 
Trial--Directing Tierdict of Guilty. 

Where, in  the trial of an indictment for cruelty to animals, i t  appeared that 
the defendant was a policeman, and in the attempt to stop a runaway 
horse on the streets of a town, struck it  with a large stone and caused 
i t  to fall: Held, that i t  was error to direct a verdict of guilty, i t  being 
the province of the jury to determine whether the presumption that the 
policeman acted in good faith in the discharge of his duty, was over- 
come by proof of a "willful" purpose to injure the  horse. 

(863) IRTDICTMENT for cruelty to animals, tried before Sorwood, J., 
and a jury, at  Spring Term, 1896, of WILKES. 

I t  is admitted that the defendant was the acting chief of police of 
Wilkesboro, an incorporated town, which had an ordinance against ani- 
mals running at  large. 

The State introduces the following witnelsses : 
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J. J. Bently testified that the horse injured ran from the lot into the 
street, and started down the street; that the defendant ran into the street 
and picked u p  a rock weighing about fire pounds, and that as the horse 
turned to run on the sidewalk, to pass the defendant, he threliv the rock, 
struck the horse between the ears and knocked him down; that he fell 
as he started to the sidewalk, then got up and ran off; that it was court 
week and many people were on the street. 

There was other evidence to the same elffect. 
The defendant testified that he mas chief of police; that the horse got 

loose in town and was running wild, that i t  mas court week and many 
people on the street; that he went up the street; that he saw the horse 
running violent ly  down the street ; that he picked up a board in one hand 
and a rock in the other; he attempted to head the horse, when he started 
to the sidewalk to pass him that he threw the rock, struck the horse on 
his head; he got up and turned back and ran off; that there were many 
people on the street and he thought he had a right to stop the horse; that 
he had no feeling against the horse or its owner; that he told owner 
afterwards that the horse's mouth mas bleeding and needeld attention, 
and offered to care for him; that he told the owner he would have killed 
the horse to stop him, as he thought he had a right to do, to keep him 
from running down the street. 

Upon this testimony the judge charged the jury that the defendant 
Tas guilty and directed them to so return their velrdict. There was s 
verdict accordingly, and from the judgment thereon defendant ap- 
pealed, assigning as error his Honor's charge to the jury. (864) 

Attorney-General  and  P e r r i n  Rzisbee for t h e  S ta te .  
G l e n n  & X a n l y  for defendant .  

FAIRCLOTH, C. J. The defendant is indicted for cruelty to animals. 
Code, 2482. Upon the e~idence his Honor directed a rerdict of guilty 
to be entered. This was error. The defendant, being a policeman, is pre- 
sumed to have acted in good faith, and until this presumption is over- 
come by proof of a "~~i l l fu l "  purpose to injure the horse, he stands ex- 
cused. I t  mas the prorince of the jury to hear and determine the ques- 
tion and return their verdict according to their conclusion, ~ ~ i t h  proper 
instructions from the Court. S.  7;. Pugh, 101 S. C., 737; S. 7;. T w e e d y ,  
115 S. C., 704. 

A T ~ w  TRIAL. 
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STATE v. W. H. CALLOWAY AND FINLEY LOUDERRIILK. 

Indictmelzt for Trespass-Defense-Bona Fide Claim of Bight- 
Public Land-Entry. 

1. An alleged entry of public lands without survey or grant from the State 
is insufficient ground upon which to base a claim thereto. 

2.  Where, in the trial of an indictment under section 1070 of The Code, the 
defendant, in support of his defense that he had entered upon the land 
under a bona f ide  claim of right, introduced in evidence an entry of public 
lands, reciting that he had entered and located "640 acres in C. County 
on the headwaters of W. Creek, beginning on a pine * * * and runs 
southeast 40 poles, thence northeast and various other courses so as t o  
include 640 acres." No survey was ever made and no grant ever obtained 
from the State: Held, that the entry was insufficient to support a claim 
to the land. 

(865) CRIMINAL ACTION, tried before Norwood, J., and a jury, at  Fall 
Term, 1896, of CALDWELL, for the willful and unlawful entry upon 

the land of another and carrying off or being engaged in  carrying off 
any wood or any other property tvhatsoever growing or being thereon. 

I t  was shown in evidence that the defendant, Lo.udermilk, made an 
entry on 24 April, 1890, for 640 acres of land, making two calls, then 
saying various courses to the beginning. H e  never perfected said entry 
by obtaining a grant;  nor was the entry ever surveyed. H e  testified that 
this entry joined the land of the prosecutor, Webb, and it was not con- 
tradicted. 

His  Honor charged the jury that the entry mas not sufficient ground 
upon which to predicate a bona fide claim on the part of defendant 
Loudermilk, the defendants excepted. There was a verdict of guilty 
and defendants appealed froni the judgment thereon. 

Attorney-General for the S t a t e .  
ATo counsel contra. 

MONTGO~LIERY, J. The defendant tvas indicte'd under section 1070 of 
The Code (no felonious intent being charged) for the willful and unlaw- 
ful entering upon the lands of the prosecutor and carrying off wood. I n  
his defense and to show that he entered under a bona jide claim to the 

land, he introduced an entry expressed as follows: "Entry No. 
(866) 5545-F. T. Loudermilk enters and locates 640 acres of land in 

Caldwell County, PIT. C:, on head waters of Wilson's Creek, be- 
ginning on a pine, F. T. Louderniilk's corner, and runs southeast 40 
poles, thence northeast, and various other courses so as to include 640 
acres. Entered 24 April, 1890, a t  9 a. m. 

"F. T. LOUDERMILK." 
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ATo survey was erer made under the alleged entry, and no grant made 
by the State. The defendant admitted that the land on which he entered 
adjoined those of the prosecutor. The Court instructed the jury "that 
the entry was not sufficient ground upon which to predicate a bona fide 
claim on the part of the defendant." There was no error in the giving 
of this instruction to the jury. There was no sort of compliance by the 
defendant with the law in  regard to the entry of public lands. The ex- 
ception to the ruling of his Honor on the question of evidence becomes 
immaterial. The defendant had no defense. 

hTO ERROR. 

Ci ted:  8. v. Durham,  121 E. C., 550. 

STATE v. SHUFFLER. 
(867) 

Costs in, Criminal  Actions-Liability of County .  

Where, on appeal to the Superior Court from a judgment of a justice of the 
peace, in a matter in which he had final jurisdiction, a nol pros. was 
entered by the solicitor, it was error to tax the county with the costs 
accrued in the Superior Court. 

This was a warrant before a justice of the peace of BURKE for enter- 
ing on land after being forbidden, and mas carried by appeal to Fall  
Term, 1895, of BURKE. 

At Fall  Term, 1896, the solicitor entered a no1 pros., and Xorwood,  J. ,  
rendered judgment against the county of Burke for costs incurred in the 
Superior Court, but not for costs in the justice's court, to which judc- 
ment against the county of Burke for costs in the Superior Court the 
State and county commissioners of Burke ecicepted and appealed. 

J.  T .  Perk ins  for  Board of Commissioners of B u r k e  Cfoun,ty. 
A v w y  & E r w i n  for defendant.  

FURCHES, J. This is a prosecution conlnlenced before a justice of the 
peace, in a matter where the justice had final jurisdiction (for entering 
on land after being forbidden) and carried to the Superior Court by 
appeal. I n  the Superior Court the solicitor for the State entered a no2 
pros., and the judge entered judgment against the county for the costs 
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that had accrued in the Superior Court after the appeal, but not for 
what had accrued before the justice of the peace. To this judgment 

the commissioners excepted and appealed. 
(868) I t  mas contended in support of the judgment of the Court, that 

sections 739, 5'40, 743, 744 and 745 of The Code should be con- 
sidered in connelction with section 895, relied on by the counsel for the 
commissioners, in support of their contention that the judgment was 
erroneous, and it was contended that when considered together they sus- 

u 

tained the judgment of the Court appealed from. And upon an exami- 
nation of these sections, we find there is an apparent inconsiste~ncy in 
them. But they have all been considered and construed in S. v. Hasse~y, 
104 N.  C., 871, and in Xerrimon c. Commissioners, 106 S.  C., 369. And 
as there construed, it was error to tax the county of Burke with any 

. part of this cost. There is error, and the judgment appealed from, so 
far  as it taxes the county of Burke with any part of this cost, is re~~ersed. 

Cited: S. v. Horne, ante, 855; Guilford 1 ~ .  Commissioners, 120 N .  C., 
27; S.  v. Morgan, ib., 565; Clerk's 0,fice e.  Commissioners, 121 N. C., 
30; Garner v. Worth, 122 N.  C., 255. 

STATE v. ISAAC GROSS A K D  ANDREW JOHNSON. 

Indictment for Obstructing Highway-Highways, What Are. 

A road used for 60 years as a neighbgrhood road by persons going to and 
from church, and to mill during high water, but never established as a 
public road by legal proceedings, dedication, or by user, accepted and 
recognized by competent authority, being kept up by voluntary labor on 
the part of thoee using it, and always under the exclusive control of the 
owners of the land over which i t  passes, is not a public highway. 

(869) INDICTMEKT for obstructing a road, tried before Bryan, J., and 
a jury, at  Fall Term, 1895, of WATAUGA. The jury returned a 

special verdict, the principal facts of which are set out in  the opinion of 
Chief Justice Faircloth. His Honor held that, upon the special verdict, 
the defendants were not guilty and the solicitor appealed. 

Attorney-General for the State. 
J T o  counsel contra. 

FAIRCLOTH, C. J. This is an indicement for obstructing a road 
traveled by citizens going to a church. The facts are found by the jury 
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as follows: That about sixty years ago the road described in  the indict- 
ment was first used as a neighborhood road by the public in passing to 
and from church, and to mill during high water and in ice. No pro- 
ceeding mas ever had declaring it a public road and establishing i t  as 
such. Kt, overseer o r  hands were ever assigned to said road. The road 
had been kept up by voluntary labor on the part of the neighbors inter- 
ested in it. I t  extends in part over the lands of defendants. About 
eighteen years ago the defendants cleared land on either side of the 
road on their own premises, enclosing the same by a fence and placing 
bars at  either side of the field where the road enters the field. The public 
continued to use the road, passing through the field and the bars with- 
out interruption, up to about April, 1894, and on or about said time the 
defendant, Johnson, obstructed the road leading through said field, pro- 
viding a passway around the field, but not so good as the road through 
the field, and of a little greater distance. I f  upon these facts the Court 
be of opinion that the defendant is guilty, then the jury find him guilty; 
but if otherwise> then the jury find him not guilty. His  Honor held 
that the defendant was not guilty, and so adjudged, and the solicitor for 
the State excepted and appealed. 

There was no error in the conclusion of the Court. A public highway 
is one under the control of, and kept up by the public, and must be 
established by a regular proceeding for that purpose, or generally (870) 
used by the public for twenty years, or dedicated by the owner of 
the soil and accepted by the proper authorities of the county, and for the 
maintenance and repair of which they are responsible. However it may 
originate, it must be a public charge, and of necessity hare an overseer 
and hands to work it, to erect and keep bridges in repair at  the public 
expense. The lam, however, d l  not allom a private citizen to dedicate 
a public highway on his own motion n~ithout the sanction of the au- 
thorities. The road before us, then, is not a public road. S. 1;. Xc-  
Daniel, 53 N .  C., 284; Kewnedy v. Williams, 87 N .  C., 6 ;  8, v. Fisher, 
117 N .  C., 733. 

The facts here show that the road has not been established by any 
legal proceedings, nor by dedication, nor by user accepted and recognized 
by any competent authority, the obstruction of vhich is forbidden by lam. 
These facts shob only a neighborhood road, for the goers and comers to 
the church and mill, all the time under the exclusire control of the de- 
fendants, stopping a t  the church and mill, and constitute only what 
Frenchmen call a czd de sac. 

NO ERROR. 

Cited: 8. v. Lucas, 124 N .  C., 806. 
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(871) 
STATE v. S. B. PEARSON. 

Ind ic tment  for Burglary-Evidence, Szrficiency of-Accessory-Coun- 
sel, Address to' Jury-Discretion, of T r i a l  Judge.  . 

1. Where one aids and abets the commission of a burglary, although he does 
not go within 40 feet of the house that is broken, he is equally guilty 
with the one who actually enters. 

2. The facts recited in the opinion of the court held to be sufficient to be 
submitted to the jury on the question of defendant's guilt, the credibility 
and weight of such evidence being exclusively for the jury. 

3. Where counsel for defendant in his argument addressed his remarks to 
certain members of the jury individually, instead of collectively, it was 
not error in the judge to interrupt him, such matters being in the sound 
discretion of the trial judge. 

IXDTCTMENT for burglary, tried before Brow%, J., and a jury, a t  
, Spring Term, 1896, of BURKE. The facts appear in the opinion of 

Chief Justice Faircloth. The defendant was conricted and appealed. 

Attorney-General,  I. T .  Avery ,  and 8. J .  E r v i n  for the State .  
J o h n  G. B y n u m  and W.  G. S e w l a n d  for defendant. 

FAIRCLOTH, C. J. The defendants were indicted and charged with 
breaking and entering with a felonious intent, in the nighttime, the store- 
house, warehouse and building, the property of Collet & Jeter, then in 
the occupation and possession of J. H. Xcn'eely, containing beer, wines 
and spirituous liquors, and of stealing and carrying away some of said 
property willfully and feloniously. The second count was withdrawn. 

Poteat was acquitted and defendant, Pearson, was convicted, who 
(872) excepted and appealed. 

The eleventh prayer for instructions, to wit, ('Upon the whole 
evidence in the case there is not sufficient to convict Pearson," raises the 
principal question, vhich prayer TTas declined by the Court. 

I t  is admitted or prored that the basement in ~vhich the liquors were 
kept was broken into a i d  entered during the night, and that some of the 
liquors were gone, and that much of i t  xi7as poured out on the floor. 
SeTeral witnesses were exaniined. J. W. Campbell testified that Xc- 
ATeely occupied the east end of the basement; that the bars and wooden 
grating were sawed in two, and that the day afterwards, Pearson came to 
him and said, "Let us go and see the break in the basement." We did so 
and he said, "That's a damn sharp trick." H e  asked if McNeely had 
lost anything. I said yes. H e  said, "If this don't stop them, I have 
enough against them to stop them; McXeely shall not sell liquor in  Mor- 
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ganton, they have done me dirty." I stated I had lost about $300. Pear- 
son said, "Old fellow, if I had known that you had anything to do with 
this concern, I would not had i t  done for anythillg in the world." A 
few days before the breaking, Pearson told me "McNeely had not done 
him right and that he would have revenge." Pearson mas bar-tender 
for McNeely, and quit ten or fifteen days before the basement n-as broken 
into. I had no interest in the liquor or the business. 

C. G. Cain testified that on Sunday evening of the night of the break- 
ing he saw Poteat and Pearson walking together near the railroad-no 
one with them. 

Garrison said that about sun-up Sunday morning he was at  Pearson's 
when Poteat came, and Pearson got out of bed, and went out to see 
Poteat, and they appeared very friendly. 

Queen testified: "The night the bar was broken into I was (873) 
near the postoffice about 10 o'clock Sunday evening and saw three 
men come up in front of McNeely's b'ar. I know that Pearson was 
one; he stopped in front of the bar, had a sack with something in it, 
and something like a pistol in the other hand; one went down to the 
basement and was gone about a minute and reported to Pearson; could 
not hear what they said; heard Pearson say, 'That's all right, by God.' 
While one went down to the basement, one stood near the corner. I 
recognized Pearson's voice distinctly; didn't know the others. I also 
recognized Pearson by his 

Sterling Avery testified: "Sunday night the bar was broken into I saw 
Pearson at  9 o'clock, standing about forty feet from McXeely7s barroom, 
and he had something in  his hand." 

Without reciting any more of the evidence, we think the above was 
competent and suficient to be submitted to the jury on the question of 
Pearson's guilt or innocence. The credibility and ~ireight of thr evidence 
were exclusirely for the jury. 8. v. Kiger, 115 N. C., 746. The declara- 
tion of Poteat, found in the evidence of John McSeely, was carefullv 
guarded by his Honor, ~ h o  told the jury that the declaration was ad- 
mitted only against Poteat and not against Pearson. 

The exception that counsel was interrupted in his argument when ad- 
dressing some of the jury individually instead of collectively can not be 
sustained. Such matters are discretionary with the judge, unless his dis- 
cretion is abused, and i t  does not appear to hare been so in this instance. 

I f  A and B agree to commit burglary or other offense, and X breaks 
and enters, and B stands guard near by-on the lookout-in aid of 
the agreed offense, then both are guilty. Here, if it was true that (874) 
Pearson was aiding and abetting the burglary and larceny 
charged, although he did not go within forty feet of the house broken 
into, he is equally guilty with the one who did enter. Whether or not 
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he was there, and 15-ith what intent and object, was for the jury to con- 
sider and decide. We can not see that the defendant was prejudiced 
by the answers of the witness, Beach, as to the character of the witness, 
Queen, for reasons g i ~ e n  in S. v. Dove, 32 K. C., 469 ; Brown v. XcKee, 
108 N. C., 387. 

N O  ERROR. 

AVERY, J., did not sit on the hearing of this case. 

Cited: S. v. Poster, 129 N. C., 706. 

STATE Y. R. Z. YANDLE. 

Working Convicts on Public Roads-Power of Commissioners 
of County. 

1. The county comn~issioners have authority under sec. 3448 of The Code to 
provide for the working upon the public roads, etc., any one legally con- 
victed of any crime or miedemeanor, or upon failure of one to enter into 
bond to keep the peace, etc., or to pay or properly secure the payment of 
cost o r  fines. 

2. The order of the comn~issioners directing the employment of a convict 
upon the public roads, and committing him to the custody of a super- 
intendent of such public works, is not an additional sentence or judg- 
ment pronounced by the commissioners but an incident to the sentence 
proper imposed by the court in  conten~plation of which the prisoner com- 
mitted the offense. 

PETITIOK for the mrit of habeas corpus. The defendant having been 
tried and convicted a t  August Term, 1896, of UNIOX, of an assault 

(875) and battery with a deadly weapon, and sentenced to ninety days 
imprisonnient in the county jail, was put by the County Coniniis- 

sioners into the custody of James IIowie, Superintendent of the "chain- 
gang" of Union County, to be employed upon the public roads of the 
county. I n  order to test the legality of his imprisonnient in the chain- 
gang instead of the county jail to which he had been sentenced by the 
Court, the defendant petitioned for a mrit of habeas corpus, which mis 
granted, and return thereto made before his Honor, Xtarbwk, J., a t  
chambers at  Rockingham, N. C., on 23 September, 1896. The return 
of the respondent, James Howie, was as follows : 

"I. That the Board of County Conlniissioners of Union County, North 
Carolina, have regularly established according to law a chain-gang for 
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the purpose of working the convicts of said county on the public roads 
of the said county; that your respondent is the superintendent of the 
said chain-gang for Union County, and as such superintendent he has 
in  his custody and under his control the said Richard Z. Yandle. 

"11. That the said Richard Z. Yandle is retained in  custody by your 
respondent and worked upon the public roads of said county with other 
prisoners under authority as follows : 

"That the Board of Commissioners of said county, in  pursuance of 
lam, as your respondent is advised and believeis, have made provision 
for  the employment on the public highways of Union County of all per- 
sons imprisone~d in  the jail of said county upon conviction of any crime 
or  misdemeanor, and who fail to pay all the costs which they are ad- 
judged to pay, or to give good and sufficient security therefor; and the 
said board of commissioners have appointed your respondent 
superintendent of such work, and charged him with the duty of (876) 
working such convicts upon the public roads of said county. That 
the said Richard Z. Yandle, as your respondent is informed and believes, 
was convicted of some crime or misdemeanor at the last term of Union 
County Superior Court, and sentenced by the presiding judge to impris- 
onmmt in the county jail of Union County for a period of three months, 
o r  ninety days. That the said Richard Z. Yandle, as your respondent is 
informed and believes, failed to pay the costs of said prosecution, or to 
give good and sufficient security therefor. That the said Richard Z. 
Yandle, being imprisoned in the jail of said county under said sentence 
of the Court, was delivered by the board of commissioners of said county 
to your respondent as superintendent of said chain-gang with instruc- 
tions to work him upon the public roads of said county as other pris- 
oners are worked. 

"111. That the said Richard Z. Yandle is not detained bv virtue of 
any writ, warrant or other written authority, except the judgment and 
sentence of the Court in which he was convicted, and a copy of said 
judgment and sentence is hereto attached, marked 'A' and asked to be 
taken and considered as a part  of this return. 

"IT. That the said Richard Z Yandle, having been con~~icted of a 
crime as aforesaid, and being in  jail under said sentence of the Court, 
was placed in the custody of your respondent to work him upon the 
public roads of said county, and the said Yandle is now retained by your 
respondent under the authority of said order of the comniissioners of 
said county, and under no other authority." 

The respondent offered the certificate of J. 31. Bivens, Register of 
Deeds, as follows: "It is ordered by the board of commissioners that 
chapter 194, Acts 1895 (for the improvement of public roads in  North 
Carolina), be adopted and accepted by the connty of Union, and, 
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(877) with all its provisions, is hereby declared to be of full force and 
authority in  said county. The board finds as a fact that the 

rex7enue of the county for ordinary purposes, and within the limitations 
prescribed by the Constitution, is insufficient to meet the necessary ex- 
penses of improving the public roads, and that, to meet said expenses, 
i t  is necessary to levy a special tax on the polls and property of the 
county not exempt from taxation. I t  is therefore ordered that a special 
tax be levied at the regular meeting of the board on the first Monday 
in  June, 1896, not to exceed 15 cents on $100 worth of property and 45 
cents on each poll, for the purpose of improving the publio roads, and 
that the amount of tax on each poll and upon each $100 worth of prop- 
erty be fixed at the regular meeting on first Monday in June, 1896, 
and that in  fixing the same the equation prescribed between the poll 
and property by the county comniissioners shall be observed, and that 
the special leoy aforesaid be placed in a separate column of the tax 
books, under the heading of 'Special Road Tax.' " This certificate was 
admitted without objection. 

"The cause coming on to be heard, and upon consideration of the ces- 
tificate, and the return thereto by Jam% Howie, and the evidence offered, 
the Court finds that he facts set forth in the return are true, and that 
the commissioners failed to enter on the minutes a record of their pro- 
ceedings i n  regard to the working of convicts on the public roads, ex- 
cept as appears in the certificate of J. M. Bivens, Clerk of the Board, 
in t r~duced in eridence. And the Court, being of opinion that the de- 
tention complained of by the petitioner is legal, i t  is ordered that the 
petitioner, Yandle, be remanded into the custody of the said James 
Howie. H. R. STARBUCK, Judge." 

(878) Defendant excepted to the findings of fact and conclusions of 
lam by his Honor, and assigned as grounds therefor: "(1) That 

he erred in finding the answer of Howie to be true, there being no proof 
in suppart of the facts therein set forth. (2 )  That his Honor erred in 
finding the evidence adduced that the commissioners of Union County 
had made provision according to law for working prisoners in jail. ( 3 )  
That his Honor erred in holding, as a matter of law, that petitioner, 
Yandle, was in the rightful custody of Howie, and in remanding him t o  
the custody of Howie, to be worked on the public roads. (4)That his 
Honor erred in failing to hold that the con~missioaers had no right to 
n-ork petitioner on the public roads, and that he is in  the unlawful cus- 
tody of the respondent, Howie. (5)  For  such other and further errors 
as are apparent upon the face of the record." 

Attorney-General  and Jerome  & W i l l i a m s  for t h e  Xtate. 
S h e p h e r d  & Busbee for defendant  ( a p p e l l a n t ) .  
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AVERY, J. The boards of commissioners of the several counties have 
power to provide for employing on the public streets, public highways 
or public works, of persons committed to jail by any magistrate or judge 
of a Superior or Criminal Court haring jurisdiction to try the accused 
upon conviction of any crinie or misdemeanor, or upon their failure to 
enter into bond to keep the peace or for good b%havior, or to pay or prop- 
erly secure the payment of costs or fines. That the authority to make 
the orde'r complained of was granted by section 3448 of The Code, and 
was not withdrawn by any subsequent act, is settled in the well-con- 
sidered opinion of Justice X a c R a e ,  in  iWyem v. Etaford, 114 N. C., 
234. 237. There is no force in the contention of the defendant 
that the order of the commissioners was in  the nature of a sen- (879) . , 

tence subsequently imposed and was vaid, because they had no 
judicial authority, and because if they had been competent to try and 
sentence originally, a sentence had been already pronounced, and no addi- 
tional sentence could be imposed after the tern? when i t  was entered. 
The principle upon which the defendant relies is a familiar and funda- 
mental doctrine, which mas not disputed by the prosecution. The work- 
ing of the defendant on the public highway was not in  pursuance of a 
judgment pronounced by the commissioners. I t  was an incident to the 
sentence proper, imposed by the Court, which the law had declared before 
conviction, and before the offense mas committed, should follow. The 
order of the commissioners was therefore no more an additional iuda- " " 
ment than is an order of the Superintendent of the State Prison that a 
prisoner confined in a celI at the penitentiary shall be taken to one of 
the farms now cultivated under his direction. The commissioners weye 
for this purpose only the ministerial agents provided by law for the 
purpose of managing economically the business of the counties and pro- 
tecting the people as fa r  as possible against unnecessaly cost in the pun- 
ishment of criminals. A person who commits an assault and battery 
knows, or is presumed by lam to know, the probable legal as well as the 
natural consequences of his own act. Knowing the law (as we must 
assume), he knows that the Court has the power to imprison upon con- 
viction, and that as an incident the commissioners of the county may, 
for the protection of the county, order him to be taken out and worked 
upon the public roads. 

The principle governing this case is in  no sense analagous to that upon 
which the decision hinged in e x  p a d e  Lange, IS Wall., 163, 175. The 
order to work the defendant upon the public roads was in no proper sense 
a second sentence, imposed after a part of the punishment pro- 
vided for by an original judgment had been inflicted, but mas an (880) 
incident to the punishment, in contemplation of which he com- 
mitted the offense. I t  has been expressly held also, that the provision of 



I N  T H E  SUPREME COURT. [I19 

section 3448 of The Code, which forbids the hiring out of convicts ex- 
cept under order of the Court embodied in the sentence, applied only to 
fanning out convicts to individuals o r  corporations, and did "not extend 
to labor employed upon public works, and under the supervision and 
control of public agents." S. v. Sneed, 94 N.  C., 806. The answer of 
the respondent mas sufficknt to show that the prisoner mas detained by 
lawful authority, and we are of opinion, therefore, that there1 was no 
error in the order reinanding him to the custody of James Ho-wie. 

NO ERROR. 

Cited: S. v. Nelson, ante, 801; Hewing v. Dixon, 1222 N. C., 425; 
8. v. White, 125 N. C., 683; AS. v. Young, 138 N.  C., 573; 8. v. Morgan, 
141 N. C., 732. 

STATE v. DOCK DEYTON. 

Indictment for Corrying Concealed Weapon-Criminal Actions-Ap- 
peal-Failure to Docket-Duty of Clerk-Yeglect of Duty b y  Public 
0 ficer. 

1. An appeal by the State in a criminal action not docketed in the Supreme 
Court until two terms have elapsed will be dismissed. 

2. It  being the duty of a clerk of the Superior Court to send up the transcript 
of a record in a criminal action, whether the fees are paid or not, i t  seems 
that he would be indictable for neglect of duty. 

3. A mere servant or hireling who carries concealed weapons on the premises 
of his employer is indictable. 

INDICTMENT for carrying concealed weapons, tried before Bryan, J., 
and a jury, at  Fall  Term, 1895, of YANCEY. The jury rendered a special 

verdict as follows : 
(881) "The jury find that the defendant carried the pistol concealed 

about his person in Yancey County, N. C., during the summer of 
1894, as alleged in the bill. They further find that a t  the time he car- 
ried the pistol, he was engaged by the day to work for one N. P. Honey- 
cutt, on his (Honeycutt's) possession; that he had worked some 4 or 5 
days when the pistol was seen on his person a t  said Honeycutt's; that 
he worked some 25 or 30 days in all; that Honeycutt gave the defendant 
board and lodging during the time he was so engaged in said work and 
paid him fifty cents per day for his serrices. The jury is not apprised 
as to the law. I f  the Court be of the opinion that defendant mas off 
his own premises mhile a t  work for  Honeycutt, they find him guilty 
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as charged in the bill; but if the Court be of opinion that the defend- 
ant was not off his own premises while working for Honepcutt as alleged, 
they find him not guilty." 

His  Honor holding that defendant was not off his own premises, a ver- 
dict of not guilty was entered and the State appealed. The appeal not 
having been docketed until this (September, 1896) Term of this Court, 
the defendant moved to dismiss. 

Attorney-General for the State. 
No counsel contra. 

CLARK, J. This is an appeal by the State upon a special verdict at  
Fall  Term of YANCEY, October, 1895. I t  might readily have been 
docketed here at  Fall  Term, 1895, and should have been at the latest 
during Spring Term, 1896, or if the failure to do so was not the negli- 
gence of the appellant, a writ of certiorari should have been asked 
a t  Spring Term, and as neither was done it is too late to docket (882) 
the appeal a t  this term. Rule 5 of this Court; Porter v. R. R., 
106 N. C., 478; Hinton v. Pritchard, 108 N.  C., 412. The rule applies 
in  both civil and criminal cases, and there is no reason why public 
officials should not be held to due diligence as well as other people. 
There is no axcuse shown, and there is no suggestion that the case was 
held back for improper motives, which would justify the Court now 
ordering i t  to be docketed to prevent a default of justice. There is no 
blame attaching to the Attorney-General, as he could not have applied 
for a certiorari in ignorance of the fact that such an appeal had been 
taken. I t  is possible, but not probable, that the solicitor was negligent 
i n  not directing the case sent up, or in notifying the Attorney-General 
that i t  had not been, so that he might apply for a certiorari. I f  the 
solicitor had learned in time that i t  had not been sent up, he could, and 
doubtless would, have had it done. I t  has been suggested here that it 
was the negligence of the clerk, for i t  is his duty to send up the judgment 
roll and the "case on appeal" in  twenty days after the case is filedd in 
his office (Code, sees. 551 and 1234), and here there being no "case on 
appeal" but only the judgment roll, including the special verdict and 
judgment, which were filed, of course, during the term, it was the clerk's 
duty to have sent the transcript up within twenty days after the court 
adjourned. 

Attention was called in S. v. Hatch, 116 N.  C., 1003, to the fact, 
which sometimes is lost sight of, that public officers are p ~ ~ b l i c  servants, 
and for willful negligence in the discharge of a public duty are liable 
to  indictment (Code, sec. 1090)) except only such officials as are sub- 
ject to impeachment. 
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It is  true tha t  the clerk is not compelled to send up the transcript i n  
any civil case unless paid his just and legal fees therefor. (Speller 

(883) v. Speller, ante, 356, and cases there cited), but i t  is otherwise as 
to  appeals i n  criminal actions, both as to the defendant (whether 

appealing i n  forma paziperis or not), and the State. S. v. Nash, 109 
N. C., 822. The transcript sent up  is  very informal, but the Court, ex 
mero motu, could send down a certiorari to correct these defects if the 
appeal had been docketed in time. 

I n  this case the defendant escapes punishment for his crime (fortu- 
nately not a grave one) by the negligence of a public servant i n  not 
sending u p  the transcript of the record in  the time required by lam; for 
the only point raised by the special verdict, to wit, the liability of a 
mere servant o r  hireling for carrying a concealed weapon on the premises 
of his  employer, was incorrectly decided against the State by his Honor. 
S.  v. Terry, 93 N.  C., 585. Bu t  the appeal having been docketed too 
late, the defelndant, appellee, has a right to ha re  i t  dismissed. 

APPEAL DISXISSED. 

Cited: Speller c. SpelTer, ante, 358; Caldmell v. Wilson, 121 N. C., 
424; Fain c. R. R., 130 N. C., 30; Clegg v. R. R., 132 N. C., 293; Tur- 
ner v. McKee, 137 N. C., 254; S. v. Telfair, 139 N .  C., 556; Hezoitt v. 
Beck, 152 N. C., 759; S. v. Bridgers, 169 N .  C., 310. 

STATE v. MONROE JOHNSTON. 

Indictment for Btcrglary-Indictment, Suficiency of-Discretion 
of Jury. 

1. Where, in the trial of an indictment for burglary, the evidence showed that 
the house in which the crime was committed was actually occupied a t  
the time, a conviction of burglary in the second degree is not authorized 
by ch. 434, Laws 1889, which provides that when the crime charged is 
burglary in the first degree, the jury may render a verdict in the second 
degree, since a felonious entry under such circumstances is, by said 
statute, made burglary in the first degree. 

2. An allegation that defendant, "having s o  burglariously as aforesaid broken 
and entered said dwelling-house, * * * then and there, on the said 
S., in the said dwelling-house then and there being, unlawfully, mali- 
ciously, secretly and feloniously did make an assault with a deadly weapon 
* * * and him, the said S., did shoot * + * with intent him, the 
said S., * * * then and there, feloniously, of his malice aforethought, 
to kill and murder," etc., is a good and sufficient count for burglary. 
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INDICTMENT for burglary, tried before i14'eares, J., at April (884) 
Term, 1896, of the Circuit Criminal Court of MECKLENBURC. 

Before the jury was empaneled the prisoner submitted a motion for a 
continuance based on an affidavit to the effect that he had not had time 
to prepare his case, and that he could not safely go on trial on account 
of the absence of certain witnesses, viz. : Lee Hunter and Baxter Brown 
and Calvin Reid, and others not named; that some of these witnesses 
had been subpcenaed and others had not, and that he expected to prove 
by these witnesses that the most damaging statements of the State's wit- 
nesses were false. During the discussion of this motion the statement 
was made that the three witnesses a b o ~ e  named all lived near the town 
of Matthews, situated on the Carolina Central Railroad, 12 miles from 
Charlotte, and could be brought to court by the next morning. The 
court refused the motion to continue the case. Prisoner excepted. The 
court then ordered instnfiter subpcena to be placed in  the hands of an 
officer, and gave instructions that the officer proceed immediately to the 
vicinity of Matthews, or elsewhere, if necessary, and find all of the absent 
witnesses of the prisoner and have them in court by next morning. The 
prisoner was arraigned on Wednesday forenoon of the Special Term 
which was held on the first Monday in April, and this cause was set for 
trial on Monday of the second week in April, which was a regular 
term. When court opened on Tuesday morning the officer made (885) 
his return, and the witnesses above named were all in  the court- 
room before the State had begun the examination of the State's wit- 
nesses, and prisoner was not deprived of the benefit of the testimony of 
any of his witnesses. 

The State put on the stand the following witnesses: 
A. C. Shields testified: '(1 am 69 years of age. Live in two-storied 

house with two rooms on each story. One of the rooms on the first story 
is occupied as a bedroom, while the other is a parlor. There is also a 
dining-room and kitchen attached to the house. The entrance from the 
dining-room to the main body of the house would be through the dining- 
room door, which opens on the piazza, and then through the back door 
of the house, which also opens on the piazza." That the parlor is on 
the opposite side of the passage from his bedroom, and that there is a 
small room, off this parlor, which also has a door opening on the piazza 
on the rear side of the house. That the witness went to bed about half 
past 8 o'clock on the night of 8 January, and about 1 2  o'clock at  night 
he was awakened by the screams of his daughter who, together with her 
mother, was sleeping upstairs. The witness heard, almost simultaneously 
with his daughter, two pistol shots and a noise like something had fallen. 
Witness hallooed out, '(What is the matter up there?" and then started 
to pick up the poker, and a man in  the room said, "Stand back!" and 
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immediately the man fired a pistol shot, and quickly fired a second shot, 
and the bullet struck the witness on the right breast and passed through 
and came out on the other side of his breast, and then passed through his 
left arm, and then the man fired a third pistol shot and then jumped out 
of the window onto the piazza and escaped. That when witness retired 

this window was down, but when he was awakened by the screams 
(886) and when the man in  question jumped through his window i t  

was raised. The front door and the back door of the house were 
both locked, and all the windows downstairs were down when he went to 
bed. Some one had entered the dining-room on the same night and had 
eaten some honey and some articles of food, and a pistol and a watch 
were stolen that night out of his bureau drawer. When the witness 
hallooed and gave the alarm his son, Lemley Shields, came to his house 
i n  a few minutes, and he unlocked the back door to let him in. State's 
witness &I. W. Vance came in  10 or 15  minutes, and witness unlocked 
the front door to let him in. The witness testified that he had been 
acquainted with Monroe Johnston, the prisoner, for 12  years, and he 
swore most positively that the prisoner is the man who shot him in his 
house on the night of 8 January last, as described by him;  that he saw 
the prisoner by the flash of the pistol, and saw something like a white 
handkerchief around his neck, and he knew the prisoner by his voice 
when he said, "Stand back!" H e  is certain that the prisoner is the man. 
Witness asked State's witness Vance if he knew whether Monroe Johnston 
had been released from the chain-gang; that if he had been released 
then he was the man. By prosecuting attorney: "Where are your wife 
and daughter, and why are they not attending court?" Objected to by 
prisoner as irrelevant and tending to prejudice his case before the jury. 
Allowed by the court, and defendant excepted. Witness answered that 
his wife and daughter were both at  home and sick, and unable to attend 
court, and had been sick ever since the occurrence." 

The other testimony is fully rehearsed in  the charge of his Honor, 
Judge  Xeares. 

. The court granted all the prayers for instructions offered by the 
(887) prisoner, and then instructed the jury that the crime of burglary 

was constituted or made up of certain constituent elements, and 
that it was incumbent upon the State to establish the coexistence of all 
of these elements. "In the first place, the crime can only be committed 
in  a man's castle or dwelling-house. A dwelling-house is one in  which 
one or more persons habitually sleep. In  the next place, the crime of 
burglary can only be committed in the nighttime. When i t  is so dark 
in the evening that a man's features cannot be distinguished, i t  is con- 
sidered by the law to be nightfime ; and when i t  is so light in  the morning 
that a man's features can be distinguished, the night has ceased, and i t  is 
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daytime. I n  the next place; there must be a breaking and entry. No  
great amount of force need be used to constitute a breaking. Where a 
door is unlocked and merely closed and bolted, and one places his hand 
upon the knob of the door and turns the bolt and enters, although very 
slight force is required in  turning the bolt, i t  constitutes a breaking. 
So, where the sash of a window is down, and there is no fastening above 
the sash, and one lifts or raises the sash, i t  constitutes a case of breaking. 
And where wooden blinds are used, and the blinds are secured by a latch, 
and the blinds are closed and latched, and one lifts the latch mith his 
finger and opens the blinds and enters, i t  is a case of breaking. I n  the 
next place, the breaking and entry must be made with a felonious intent, 
that is to say, with the intent to commit some one of the several felonies 
known to the lams of this State. The State's witness, A. C. Shields, 
has testified that the alleged burglary was committed in a dwelling-house 
in  ~vhich he and his wife and daughter resided at  the time. The same 
witness also testified that the alleged burglary was committed 
about 12 o'clock on the night in  question. The same witness has (888) 
also testified that the front and back doors of the house were 
locked, and the window sashes of all the windows were domn when he 
went to bed, which was about 8 :30 o'clock. And his son, Lemley Shields, 
testified that when he heard the alarm he ran over to his father's house 
and his father, A. C. Shields, unlocked the back door of the house, which 
opens on the piazza, to let him in, and also that he found that the door 
of the little room adjoining the parlor, which opens on the piazza, was 
locked. Bnd State's witness Trance testified that he reached the house 
in  a short time after the firing, and that A. C. Shields unlocked the front 
door to let him in. And the witness A. C. Shields also testified that, 
when he was waked up by the firing of a pistol and the screaming of his 
daughter upstairs, he immediatelj~ sprang out of bed, and then discovered 
that the sash of one of the windows of his bedroom, which opened on the 
piazza, was raised up, and that this -rindow sash was down when he went 
to bed. This is the substance of the testimony relied on to show that the 
house in question is a dwelling-house, and that the crime of burglary 
mas committed in the nighttime, and that the doors of the house had all 
been locked, and the window sashes had all been let domn, and that the 
breaking and entry was made at the window in the bedroom of A. C. 
Shields, mrhich, he testifies, was raised and open when he mas aroused 
from his sleep. The bill of indictment in this case contains two counts. 
The first count charges that the breaking and entry was made by the 
prisoner mith the intent to commit the crime of larceny, which is a 
felony. The witness A. C. Shields testified that some one had stolen his 
watch and pistol, which were kept in a bureau drawer in  his,bedroom 
on that night. The other count charges that the br.ealring and en- 
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(889) t ry  mas made by the prisoner with khe felonious intent to com- 
mit the crime of murder. The witness A. C. Shields testified that 

the prisoner fired three pistol shots at  him, and that on the second shot 
the bullet struck him in the right breast and came out a t  the left breast 
and passed through his arm. The State also introduced Dr. Craven, 
who testified that he examined the wound, and described the wound. I t  
is incumbent upon the prosecution to satisfy the jury beyond a reason- 
able doubt that the breaking and entry was done with the intent to com- 
mit a felony, but i t  is not incumbent upon the prosecution to show that 
a felony was actually committed. The crime of burglary has been graded 
by the law of our State into burglary i n  the first and second degrees. 
Burglary in the first degree is committed when one or more of the occu- 
pants of the house are actually present in the house at  the time that the 
burglary is committed. I n  this case the State charges the prisoner with 
the commission of the crime of burglary in  the first degree, and alleges 
that the witness A. C. Shields and his wife and daughter were actually 
present in  the house at  the time that the alleged burglary was committed. 
The State's witness A. C. Shields testified that at  the time of the alleged 
burglary he and his wife and daughter were occupying the house; that 
he was sleeping in a room on the first floor, and his wife and daughter 
were sleeping in  a room upstairs. I f  the jury should be satisfied beyond 
a reasonable doubt that the crime of burglary in  the first degree was com- 
mitted in the house of A. C. Shields, and a t  the time alleged, by some one, 
then a highly important question arises in this case, and that is, are you 
satisfied beyond a reasonable doubt, from the testimony in the case, that 
the prisoner, Nonroe Johnston, is the man who committed the burglary, 

as charged by the State? The prisoner has set up the defense of 
(890) an alibi; that is to say, that at  the time the State charges the 

burglary mas committed in the house of Shields the prisoner was 
sleeping in the house of Harriet Mills, which is about 1 6  miles distant 
from the house of Shields, and that, therefore, i t  was impossible for him 
to have committed the crime. When this defense is set up by a defendant 
i t  is incumbent upon him to satisfy the jury of the truthfulness of the 
defense; and if the jury are satisfied of the truthfulness of this defense 
in this case, of course the prisoner is entitled to an acquittal, and if the 
jury should not be satisfied of the truthfulness of this defense in this 
case it is incumbent upon the State to satisfy the jury, beyond a reason- 
able doubt from other testimony in the case, that the prisoner is the man 
who committed the burglary as charged in the bill," etc. The court 
recapitulated all of the testimony of the case, and called the attention of 
the jury to the testimony offered by the prisoner to establish his defense 
of an alibi. The court said to the jury that "the prisoner has sworn 
that on the night of the alleged burglary (8 January last) he stayed all 
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night at  the house of Harriet Mills, in the vicinity of Matthews." The 
prosecution has denied the truthfulness of this statement of the prisoner, 
and assailed it upon the ground that he is an interested witness, and has 
argued that he ought not to be believed for this reason. I t  is true that 
when a defendant charged with a crime on his trial takes the witness 
stand and testifies in his own behalf, the law does pronounce him to be 
an interested witness. A cloud of suspicion, as i t  were, rests upon his 
statements, owing to the fact that he is interested. His  testimony does 
not stand upon that high and unsuspicious level or plane where it would 
stand mere he not interested. The law, therefore, requires the jury to 
weigh and criticize and consider such testimony with great caution and 
care and deliberation. The law, however, does not go so far  as to 
say that a jury must not believe an interested witness. On the (891) 
contrary, an interested witness can tell the truth, and if the jury 
believe the statements of an interested witness to be true, then they must 
act accordingly. The statements of an interested witness, if believed 
by the jury to be true, are entitled to the same weight as they would be 
mere he a disinterested witness. The prisoner also offered Harriet Mills 
as a witness, and she testified, as he did, that the prisoner stayed all 
night, being Wednesday night, the night of the alleged burglary, at  her 
house, in the vicinity of Matthews. The prosecution assailed the general 
character of this witness, and argued that her statements ought not to be 
believed by the jury, while the prisoner, on the other hand, asserts that 
her statements are true. The prosecution introduced three witnesses who 
testified that the general character of Harriet Mills is bad. A question 
of  erac city is entirely within the province of the jury. I t  is for the 
jury, and not the court, to pass upon the credibility to be attached to the 
statements of the witness. Prisoner also introduced the colored boy, 
Robert Mills, son of Harriet, about 11 years old, as a witness, and he 
testified, in  substance, as his mother did, and also that his mother had 
told him what to say as a witness on this trial. The prisoner also intro- 
duced the witnesses Reid and Brown, and Hunter and others, who testi- 
6ed in substance, that the prisoner was in the neighborhood of Nat them 
and of Harriet i\/lills's house on Monday and Tuesday and Thursday and 
Friday of the week in  question. I t  is charged, and you will remember, 
that the burglary was committed on Wednesday night, 8 January. Calvin 
Reid testified that the prisoner was at his house Nonday evening and on 
Tuesday, and he told him to come back, and he did come back, on Thurs- 
day. The witness lives eight miles east of Charlotte, and four miles 
from Matthews. Hunter testified that the prisoner came to his 
house about 10 or 11 o'clock on Thursday and picked cotton for (892) 
the balance of the day, and also picked cotton for him on Friday, 
and Smith testified that he saw the prisoner going to Hunter's about 8 
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o'clock on Thursday, 9 January, to pick cotton. The prisoner testified 
that he picked cotton for Baxter Brown on Wednesday all day. The 
witness Baxter Brown testified that the prisoner did pick cotton for him 
a portion of one day during the meek in  question but he did not remember 
which day it mas. This testimony on the part of the prisoner, as to his 
picking cotton at the places mentioned and as to his whereabouts for 
several days before and several days after the night of 8 January, u7as 
offered to corroborate and strengthen his testimony, and that of Harriet 
>fills and Robert Mills, viz., that he stayed all night on the night of 8 
January, when it is charged that he committed the burglary at  A. C. 
Shields on that night. The testimony offered to show that the prisoner 
is the man who committed the burglary in  question is that of the ~vitness 
A. C. Shields who testified that he has known the prisoner for more than 
12  years ; that the prisoner fired at  him in his bedroom three times ; that 
he recognized the features of the prisoner and saw his beard, and also a 
white cloth around his neck, by the flash of the pistol; that he was 
familiar with the prisoner's voice; that i t  was a lou7, soft voice, and when 
the prisoner said to him, 'Stand back!' he recognized his voice. H e  
swore positively to the identity of the prisoner. The testimony of 
Stewart, the niail carrier, was that he saw a man, before sunrise on 
Thursday morning, on the Statesville road, walking very fast, about four 

miles from Charlotte. He  had a white cloth or towel around his 
(893) neck, and he thought the man was the prisoner. H e  was ac- 

quainted with the prisoner bnt he would not swear positively that 
the man was the prisoner. Winders salr prisoner on 27 December, and 
he was wearing a white torel  around his neck. Pucket testified that'he 
overtook a negro nian wearing a brown coat, before sunrise on the morn- 
ing of 9 January, on the Statesrille road, going toward Charlotte, about 
four miles froni Charlotte, and niet Stewart (mail carrier) about the 
same time. Hunter and Allison testified that the prisoner was at  Hunter's 
store at Derita after 9 o'clock on Monday night, 6 January, about six 
miles from the house of A. C. Shields. The object of the State in  offering 
the testimony of Stewart and Pucket and-Hunter and Allison and Finger 
n-as to show that the prisoner x7as at Hunter's store on Monday night, 
the 6th, and not at the house of Harriet Nills, and that between daylight 
and sunrise 011 the morning of the 9th he was on the Statesville road 
going toward Charlotte. When the testimony is contradictory in  any 
respect, and cannot be reconciled, i t  is the duty of the jury to sift the 
truth from the testimony to the best of their ability. I f  the jury is 
satisfied, beyond a reasonable doubt, that the prisoner is guilty, they 
ought to convict him; but if they are not satisfied beyond a reasonable 
doubt of his guilt, they ought to acquit him." 
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The defendant excepted to the charge of his Honor, and assigned the 
following grounds as error therein: (1) For that the judge failed to 
instruct the jury in accordance with the act of Assembly (Lams 1889, 
p. 418, ch. 434, "that when the crime charged in the bill of indictment is 
burglary in  the first degree, the jury may render a verdict in the second 
degree if they deem it proper to do so." (2)  For that the judge charged 
the jury that there were two counts in the bill of indictment in 
this case-the one charging that the breaking and entry v a s  done (894) 
with a felonious intent to commit the crime of larceny, and the 
other one charging a felonious intent to commit the crime of murder; 
meaning thereby to charge and in  fact charging that the bill of indict- 
ment contains two counts for burglary, whereas, in  truth and in fact, the 
first count was for burglary and the second for felonious assault, under 
the act of Assembly, charged to have been committed after the commis- 
sion of the burglary charged in  the first count. (3 )  For that the judge, 
in charging the jury, failed to comply with the statute (Code, see. 413), 
"to state in  a plain and correct manner the evidence given in the case 
and declare and explain the law arising therein." The prisoner excepted, 
and assigned as error that the court did not in charging the jury elimi- 
nate the material facts of the case, array the state of facts on both sides, 
and apply the principles of lam to them, so that the jury might decide 
the case according to the credibility of the witnesses and the weight of 
the evidence, as required by the many decisions of the Suprenie Court 
of North Carolina. 

The jury came into court, and all ansr~ered to their names, and were 
asked by the clerk, "Are you agreed on your verdict?" The jury 
answered "Yes"; and on being asked by the clerk, "Who shall say for 
you?" the jury answered, "Our foreman, A. H.  Rhyne." The clerk then 
said to the prisoner, " . . . Hold up your right hand,'' which being done, 
the clerk said to the jury, ((Look upon the prisoner, you that are smorn. 
What say you? I s  he guilty of the felony and burglary whereof he 
stands indicted, or not guilty 2" The foreman says, '(Guilty !" Counsel 
for prisoner asked that the jury be polled, ~ ~ h i c h  was done, the clerk 
saying to each juror: "Look upon the prisoner, you that are 
sworn. What say you?" etc. Each juror said for himself, (895) 
'(Guilty." The clerk said to the jury, "Hearken to your ~ e r d i c t  
as the court recordeth it. You say that Monroe Johnston is guilty of 
the felony and burglary whereof he stands charged. So say you all?" 
They said '(Yes." The defendant objected to the form of the question 
propounded in both instances. Overruled. Exception. Motion in arrest 
upon the grounds: "That the bill of indictment contained two counts, 
charging two offenses, burglary and felonious assault, under the statute, 
said offenses being punishable in different degrees. The verdict of the 
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jury is a general verdict, and under decisions of the Supreme Court said 
verdict is null and void, and sentence cannot be pronounced. I f  it be 
contended that the verdict lvas limited to the first count, then it is void 
for inconsistency, for the defendant, under the evidence, cannot be guilty 
under the first count and not guilty under the second-the facts showing 
one whole and continuous transaction." Motion overruled, and defendant 
excepted. Notion for new trial overruled. Sentence of death was pro- 
nounced. Defendant appealed. 

Attorney-General and Xaawell & Keerans for the State. 
W .  R. Henry for defendant. 

MONTGOMERY, J. The special instructions which were asked by defend- 
ant's counsel were all given by the court. The first exception to the 
charge was in these words: "For that the judge failed to instruct the 
jury in accordance with the act of ,lssembly of 1889, ch. 434, p. 418, that 
when the crime charged in the bill of indictment is burglary in the first 
degree the jury may render a verdict in the second degree if they deem 
it proper to do so." That statute prorides that "if the crime be commit- 

ted i n  a da-elling-house or in  a room used as a sleeping apart- 
(896) ment, and any person is in the actual occupation of any part of 

said dwelling-house or sleeping apartment at  the time of the com- 
mission of &id crime, i t  shall be burglary in the first degree." Shields, 
a witness for the State, testified that at the time of the burglary he and 
his wife and daughter were occupying rooins in the house; that he was 
sleeping in a room on the first floor and his wife and daughter were sleep- 
ing in a room upstairs. Upon this testimony, if the jury beliexyed it, the 
defendant mas guilty of burglary in the first degree. There was no proof 
tending to show that the burglary might have been conimitted under 
circumstances which would make it burglary in the second degree under 
the statute. I f  his Honor had charged as he was requested it would 
ha~re been error. I n  8. c. Alston, 113 X. C., 666, the court charged the 
jury "that although the evidence was that the family were present in the 
house at  the time of the cominission of the crime" they might find the 
prisoner guilty of burglary in the first degree or guilty of burglary in the 
second degree. This Court held that the charge was erroneous, and 
said: "The court should have charged the jury that if they believed from 
the evidence that the family were present in the house at  the time of 
the felonious entry, as charged, they should convict the defendant of 
burglary in the first degree. Under such circumstances the jury are not 
vested with the discretionary power to convict of burglary in  the second 
degree." I n  S. v. Fleming, 107 N. C., 905, the Court, in construing the 
act of 1889, said: "The jury are sworn to find the truth of the charge, 
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and the statute does not give them a discretion against the obligation of 
their oaths. The meaning of this provision evidently is to empower the 
jury to return a verdict of guilty of burglary in the second degree upon 
a trial for burglary in the first degree, if they deem it proper so 
to do from the evidence, and to be the truth of the matter." His  (897) 
Honor charged the jury that there were two counts in the bill of 
indictment, one for the breaking and entry with the intent to commit 
larceny, the other with the intent to commit murder. The defendant 
excepted to that part of the charge because, as he alleged, the second 
count was not for burglary but for a felonious assault, after the commis- 
sion of the burglary charged in the first count. We are of the opinion 
that the second count is a good one for burglary. I t  avers that the defend- 
ant, etc., having so burglariously as aforesaid broken and entered the said 
dwelling-house of the said A. C. Shields, then and there upon the said 
Shields, in the said dwelling-house, then and there being unlawfully, 
maliciously, secretly, and feloniously did make an assault with a deadly 
weapon, to wit, a pistol, and him the said Shields did shoot, etc., with 
intent him the said Shields, by the means aforesaid, then and there 
feloniously of his malice aforethought to kill and murder, contrary," etc. 
This is not the form in  common use in  North Carolina, but it is one 
approved by most of the standard writers on criminal law. The intent 
must usually be stated, and it must be to commit a felony; and if a felony 
has been actually committed in the house, the intent may be and usually 
is stated to have been to commit that felony. "But i t  seems that an in- 
dictment for burglary may in  this respect be dram1 in  three ways: 
Stating the breaking and entry to be with intent to commit a felony, or 
stating the breaking and entry and a felony actually con~mitted, or 
stating the breaking and entry with intent to conlniit a felony, and also 
stating the felony to have been actually committed. The latter is the 
preferable mode and that always adopted in practice, for if you fail to 
prove the felony committed you may still con~ic t  of the burglary, or if 
you fail to prove the intent, etc., you may convict of the felony." d 
Archbold Cr. Prac. & Pl., 1076. And to the same effect is section 
818 of 1 Wharton Criminal Law, 2 East P. Law, 2 East P. C., (898) 
514; 2 Russell on Cr., 44; 1 Hale P. C., 559 ; Code sec. 1183. 

The defendant's third exception to the charge was that liis Honor failed 
to comply with the requirements of section 413 of The Code. We have 
examined carefully the charge, and we think that the testimony mas 
orderly and plainly and correctly set forth and the law applied as the 
statute requires. I t  is a very clear charge, and quite as full as is usually 
given. The defendant had his case clearly and fairly committed by his 
Honor to the jury. We have examined each and every exception to the 
evidence, and they cannot be sustained. 
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The exception to the manner of polling the jury and the one to the 
orerruling of the niotion in  arrest of judgment need not now be dis- 
cussed, for they are of no consequence after our decision sustaining the 
sufficiency of the second count in the bill of indictment. 

N O  ERROR. 

(899) 
STATE v. GREEN. 

I n d i c t m e n t  for Secret Assaul t  W i t h  I n t e n t  t o  Kill-Principal and 
Accessory-Practice in Criminal  Cases. 

1. Under an indictment for a n  assault with intent to kill, charging defendant 
as  principal, he cannot be convicted as accessory. 

2. Under chapter 205, Laws 1891, which authorizes a conviction of a lesser 
degree of the crime charged i n  the indictment, a defendant charged a s  
principal in an indictment for an assault with intent t o  kill cannot be 
convicted as accessory. 

INDICTMEKT for secret assault upon one Barrett with intent to kill, 
etc., tried before Bryan ,  J., and a jury, at  Spring Term, 1896, of POLK 

His Honor in his charge read the statute under which defendant was 
indicted, and construed the same, and then instructed the jury that if the 
State had satisfied them beyond a reasonable doubt that the defendant, in 
a secret manner, concealed in the bushes on the roadside, did shoot Bar- 
rett with a gun, with intent to kill him, or if the defendant was present, 
aiding and abetting in the shooting, then i t  mas their duty to convict 
him. Defendant excepted to the latter part of his Honor's charge, to wit, 
"Or if defendant was present, aiding- and abetting the shooting, they 
should con~ic t  him." because there was no evidence upon which the case 
should ha\-e been left to the iurv on the question whether the defendant 
was present, aiding and abetting. Yo  special instructions were re- 
quested. The jury returned a aerdict of "guilty as accessory." Xotion 
for new trial was refused, and defendant appealed from the judgment 
rendered. 

(900) m'nz. J .  ilIontyomery for defendant .  
At torney-Qsneral  for the  S tu te .  

FURCHES, J. This is an iildictnient for a secret assault with a deadly 
neapon (a gun), with intent to kill, under chapter 32, Laws 1887. Under 
instructioils from the court the jury found the defendant "guilty as 
accessory," and upon this ~ e r d i c t  the court pronounced judgment, and 
the defendant appealed. 
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There was evidence tending to show that defendant and another mere 
together when the assault was made. ,4nd the defendant relied upon an 
alibi, and introduced evidence tending to establish this defense. I t  is not 
contended but that the defendant might be convicted as an accessory upon 
a proper bill of indictment and evidence to sustain such an indictment. 
But i t  is contended that he could npt be convicted as accessory under this 
indictment charging him as the principal. And, upon investigation of the 
authorities, we are of the opinion that this is so. S. v. Dewer, 6 5  N. C., 
572. I f  he was present, aiding, abetting, and encouraging another to do 
the shooting, he might have been found guilty as a principal. S. v. 
Chnstain, 104 N. C., 900. 

The statute of 1891, ch. 205, does not apply in  this case. That act 
provides "that upon the trial of any indictment the prisoner may be 
convicted of the crime charged therein or of a lesser degree of the same 
crime, or of an attempt to commit the crime so charged, or an attempt 
to commit a lesser degree of the same crime." That is, that the defendant 
under this indictment, for a secret assault, might have been convicted 
of a simple assault or assault and battery. 

We have no means of knowing from this indictment and verdict 
whether the defendant was convicted as accessory before or after the 
fact. But neither of these offenses is the same offense as that 
charged in  the bill of indictment, nor is either one of them a less (901) 
degree of the same offense as that charged in  the bill. 

There were other matters discussed in  the argument before us that we 
do not consider and pass upon as they are not likely to arise again upon 
a new trial. 

ERROR. 

Cited: S. v. Bryson, 1'73 N.  C., 806. 

STATE v. J. COY. 

Indictment for Larceny-Larceny-Felonious Intent. 

Where, on the trial of one charged with larceny, it appeared that the offense 
was committed in the known presence of the owner of the property, and 
the defendant claimed that his offense was only a forcible trespass, it 
was error to refuse to submit to the jury the question of felonious intent. 

INDICTMENT for larceny, tried before Bryan, J., and a jury, a t  Spring 
Term, 1896, of POLK. 

On the trial, Andrew Erwin, the prosecutor, testified that about a 
month before Christmas, 1895, he lost three chickens. His wife told hini 
somebody was among his chickens. "I was rocked, and my house was 
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rocked, in  the nighttime. I saw Jake Coy and Henry Holbut take the 
chickens. They knocked them out of the cedar trees. I never got the 
chickens back. I ran then1 to the fence. Holbut told Jake to get the 
axe. I spoke to them. Jake Coy said, (Don't blame this on Henry. H e  
is at  home in bed.' My n-ife awoke me and said, (Somebody is running 

your chickens.' They mere after the chickens when I went out. 
(902) I was well acquainted with Jake Coy and Henry Holbut. When 

I went to the door they were throwing rocks at  my chickens in the 
cedar trees. I had a light when I went to the door. I spoke to them and 
called them by name, and told them not to take my chickens." On cross- 
examination the witness testified that he was well acquainted with Coy 
and Holbut, and they knew him well; that when he went to the door they 
were throwing rocks at his chickens in the cedar trees near his house. 
He  had a light and spoke to them, and called them by name, and told 
them not to take his chickens. They rocked him. H e  stood in  the door 
and forbade them to take his chickens; saw them knock his chickens 
out of the trees; ran after them to catch them. "They knew me, and 
knew I saw them taking the chickens." Defendant asked no written 
instructions, but insisted that from the testimony he was not guilty of 
larceny but of forcible trespass. The court ruled otherwise, and charged 
the jury that if they believed the eridence the defendant was guilty of 
larceny. The defendants excepted to the charge and appealed from the 
judgment pronounced, which was that the defendant be imprisoned in 
the State penitentiary for 12 months. 

Attorney-General for the State. 
Wm. J .  Montgomery for defendant. 

FAIRCLOTH, C. J. Indictnlent against the defendant for stealing chick- 
ens of Andrew Erwin. The prosecutor testified that he saw defendant 
and Henry Holbut take and carry off his chickens. They knocked them 
out of cedar trees. He  went to the door with a light. They rocked him 
and his house. H e  ran them to the fence and ordered them not to take 
his chickens. H e  said he mas well acquainted with both the parties and 

called them by name. He  said on cross-examination that they 
(903) knew him well. H e  saw them knock his chickens out of the tree. 

They knew him and knew that he saw them taking the chickens. 
On trial the defendant insisted that he was not guilty of larceny but of 
forcible trespass. His Honor held otherwise, "and charged the jury that 
if they believed the evidence the defendant was guilty of larceny." Ex- 
ception, and an appeal by defendant. 

The defendant's argument is that the court ought to have submitted 
the eridence on the question of a felonious intent to the jury, with in- 
structions as to the law arising upon the e~idence, taken as true. I t  has 
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been held since the time of Sir Natthew Hale to the present that to con- 
stitute the crime of larceny a felonious intent is an indispensable ingredi- 
ent. The distinction between larceny and forcible trespass is clear as a 
legal proposition, but ~ometinies i t  is somewhat difficult to draw the line 
upon a given state of facts. I n  this case the offense was committed in  
the known presence of the owner. I n  all cases, secrecy clam et secrete is 
evidence of a felonious intent, and in  many i t  is held to be indispensable 
to establish larceny as distinguished from trespass. What is meant by 
felonious intent is a question for the court to explain to the jury, and 
whether i t  is present at  any particular time is for the jury to say. S. v. 
Sowls, 61 K. C., 151; 8. v. Powell,  74 N.  C., 270; S. v. Ledford, 67 N .  C., 
60; S. v. Gaither, 72 N. C., 458. 

I n  S. v. Powell, 103 N .  C., 424, this Court held that secrecy is evidence 
of a felonious intent, but is not the only evidence of such intent. There 
may be various circumstances which so complicate the question that the 
question of intent must be left to the jury under instructions from the 
court, upon the principle of resolving reasonable doubt in favor of the 
defendant. While there is no conflict in the evidence, and assum- 
ing i t  to be true, the question of intent is an important and (904) 
material one, to be ascertained by the jury, and we think the 
evidence should have been submitted to the jury as to whether the defend- 
ant had a felonious intent at the time of taking the property. 

The unla~vful intent cannot be presumed from the undisputed evidence 
of the State in criminal actions. The plea of not guilty denies its credi- 
bility, and the  resumption of innocence can be overcome only by the 
1-erdict of a jury. 8. v. Ri ley ,  113 X. C., 648. 

NEW TRIAL.  

Cited:  S. v. Holbut ,  post, 904; 8. v. Xeal ,  120 N.  C., 621; 8. v. Bar-  
ret t ,  123 N .  C., 754; 8. v. Hopkins ,  130 N .  C., 649; S. v. Blackley,  131 
N. C., 733; S. v. F o y ,  ib., 806; S. v. Clark, 134 N. C., 709. 

STATE v. HENRY HOLBUT. 

Imiictrnent for Larceny-Larceny-Felonious In ten t .  

(For syllabus, see 8. v. Coy, supra.) 

INDICTXENT for larceny, tried before Bryan ,  J., and a jury, a t  Spring 
Term, 1896, of POLK. The facts are the same as those stated in the report 
of the case of 8. v. Co14, at this term. The defendant was convicted and 
appealed. 
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Attorney-General for the  Xtate. 
W m .  J .  ~Montgomery for defendant  (appe l lan t ) .  

FAIRCLOTH, C. J. Indictment for larceny. 
S. v. Coy,  ante, 901. 

NEW TRIAL. 

This case is go~erned by 

\ ,  

STATE v. JOHN RHYNE. 

Ind ic tment  for Peddling W i t h o u t  License-Peddlers-Selling Articles 
of One's Own. ~IIanufacture-Belling by  i4gent. 

The permission given in sec. 23, ch. 116, Laws 1895, to sell articles of one's 
own manufacture without taking out peddler's license is personal to the 
manufacturer and does not extend to a n  agent employed by the manu- 
facturer to sell his goods. 

INDICTNENT for peddling without license, tried before Brozun, J., and 
a jury, at  Fall  Term, 1896, of LINCOLK. The defendant was convicted 
and appealed. The facts are stated in  the opinion of Associate Just ice  
~ l f o n t g o m e r y .  

Attorney-General for the  Xfate .  
Jones  & Ti l l e t t  for defendant  (appe l lan t ) .  

MONTGOMERY, J. The defendant was indicted for peddling harrows 
and cultivators without the license required by law, the mares being not 
of his own manufacture. The special verdict set out that the defendant 
had carried a wagon with him, exhibiting and delivering the wares which 
were manufactured by the American Harrow Company, of Detroit, 
Mich. ; that he sold and at  once, at  the time of sale, delivered one of the 
harrows, taking the note of the purchaser to the company; that the 
defendant was employed by the company to sell the harrows, and was 
paid fifty dollars per month and nothing more for his services; that the 
harrows were shipped by the carload from Detroit, where they were 
manufactured, to Gastonia, N. C., consigned to G. W. Irwin, foreman 

of the company in North Carolina; that eight other persons were 
(906) engaged in the same business and in the same manner as was the 

defendant, and that neither the defendant nor the company has 
ever been licensed to peddle. 

The court was of the opinion that the defendant was guilty, and the 
jury so rendered their verdict. There was judgment, from which the 
defendant appealed. We are of the opinion that upon the special verdict 
his Honor made the proper decision and judgment. Section 23 of the 
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Revenue Act (chapter 116, Laws 1895) p ro~~ides  that "Every person 
authorized to do business in this State who, as principal or agent, peddles 
drugs, nostrums, medicines, or goods, wares or merchandise of whateyer 
name or description shall pay a license,tax as follows: . . . Every per- 
son mentioned in this section shall apply in advance to the board of county 
commissioners of the county in which he proposes to sell for a license, 
and the board of county conimissioners may issue the license upon the 
payment of the tax to the sheriff, which shall expire at  the end of twelve 
months from its date: Provided, i t  shall be discretionary with the board 
of county commissioners whether they issue license or not. . . . Any 
person may sell under this section, without payment of tax as peddlers, 
salt, vegetables, chestnuts, peanuts, fruits, or other products of the farm 
or dairy; oysters, fish, books, printed music, or articles of his own maw-  
facture." 

The question before the Court is, What is the legal meaning of the 
words in  the above-quoted section, "Articles of his own manufacture?" 
We have no hesitancy in declaring that the words mean things made by 
the person who actz~nlly does the peddling-not things made by the prin- 
cipal and sold by his agent. The definition of the word "own" in the 
Century Dictionary is, "Belonging to one's self; peculiar, particular; . 
individual; following the possessive (usually a possessive pro- 
noun) as an intensive to express ownership, interest, or indi- (907) 
vidual peculiarity with emphasis, or to indicate the exclusion of 
others, as my own house, his own idea." So, when the lam7 al low a person 
to sell articles of his own manufacture i t  must refer to ownership in a 
sense peculiar and intensive as to the owner. Moreover, the peddling of 
goods falls under the police regulation of the State as well as being a 
means of revenue. Morrell v. S., 38 Wis., 28. To peddle is not a matter . 
of right under our laws, which any person can demand upon the payment 
of the tax. I t  is a privilege. I t  is discretionary with the county com- 
missioners whether or not they will grant a license to a peddler. The 
privilege is personal to the applicant, and is not assignable. He  is on the 
footing of an applicant for the sale of liquor by retail. The public con- 
venience to some extent and the oharacter of the applicant can be con- 
sidered by the commissioners. Mr. Cooley, in  his work on Taxation, 
takes this view of the matter, and in the first volume, at  page 579, he 
says: "Peddlers and transient dealers are commonly taxed a specific sun1 
because they are likely to escape any other. A peddler's tax is on the 
occupation, not on the goods, and one who engages in  the business, 
whether as agent or owner, must pay it." 51 Miss., 13. If i t  be said that 
under this view corporations cannot peddle, because they cannot shom? 
character and fitness before the commissioners, the answer may be, 
neither can a corporation be licensed to sell liquor by retail. I t  mill be 
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observed in  this connection that in section 23, chapter 116, Laws 1895, 
peddling is not referred to in connection with corporations; the word 
( L  person" is invariably used. 

NO ERROR. 
b 

Cited: S. v. ~V!orrison, 126 N.  C., 1126. 

(908) 
STATE v. GEORGE CODY ET AL. 

Practice - Amendment of Indictment - Specid Venire - Escape of 
Prisoner Pending Appea.1-Dismissal of Appeal. 

1. Where a prisoner convicted of a capital felony escapes from custody and 
is at large when his appeal is called for hearing, this Court may in its 
discretion either dismiss the appeal or hear and determine the assign- 
ments of error o r  continue the case. 

. 2. It is not error in the trial judge when ordering a special venire to direct 
the sheriff to summon only freeholders who have paid their taxes for the 
preceding year, who had not served on the jury within the last two years, 
who had no suits pending and at issue in the court, and who were not 
under indictment in the court. 

INDICTXENT for burglary, tried before Boykin, J., at Fall  Term, 1894, 
of MADISON. .The defendants were convicted and appealed. Before the 
appeal was called for trial they had escaped from custody and were at  
large. The case was continued from term to term, and they are still 
a t  large. 

Attorney-General for the State. 
J. M.  Gudger for defendants (appellants). 

CLARK, J. I n  S. v. Anderson, 111 N.  C., 689, i t  is held, approving 
8. v. Jacobs, 109 N.  C., 772, that "where a prisoner who had been con- 
victed of a capital felony escapes from custody and is at  large when his 
appeal is called for trial, this Court may, in  the exercise of a sound dis- 
cretion, dismiss the appeal, or hear and determine the assignments of 
error, or continue the case," and in  that case the appeal was dismissed. 
I n  the present instance we have heretofore pursued the latter of the 
three courses indicated, having continued the cause till this the fifth 

term. The prisoners not yet having returned after the lapse of 
(909) more than two years indulgence, we now adopt the first course 

and dismiss the appeal. Besides, upon looking into the record, 
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we find there were only two assignments of error, neither of which is a 
valid objection. The first is that when the court ordered a special venire 
the judge directed the sheriff "to summon, as far  as possible, only free- 
holders, men who had paid their taxes for the preceding year, who had 
not served on the jury within the last two years, who had no suits pend- 
ing and at  issue in the court, and who were not under indictment in the 
court." The order was unobjectionable, for the classes named were sub- 
ject to challenge for cause, and the venire as far as possible should con- 
sist of men qualified to serve. To encumber the venire with those thus 
specified would simply restrict the number of legales homines from whom 
the jury was to be taken. The very object of a special venire is to get a 
body of men less liable to these and other causes of challenge than would 
be tales jurors picked up in  the court-room. 

At the instance of the defendants and with their consent i n  onen 
court, acting under the advice of their counsel, an amendment was made 
in  the indictment. They subsequently pleaded to the indictment and 
went to trial without objection, till after verdict. This action is binding 
on them, and it would be a fraud on the court if it was not. McCorlcle 
v. State, 14 Ind., 39; #hi# v. State, 84 Ala., 454. We would not, how- 
ever, be understood as calling in  question the decisions which deny the 
right of the court, either of itself or on motion of the solicitor (8. v. 
Sexton, 10 N.  C., 154)) to make amendments, except in certain cases, and 
then only as to matters of form and not of substance. 1 Chitty Cr. Law, 
292 ; Cain v. State, 4 Black (Ind.), 512; Hawthorn v. State, 56 Md., 530. 

L\PPESL DISMISSED. 

Cited: S.  v. McDoweZl, 123 N.  C., 767; 8. v. Dixon, 131 N.  C., 813; 
S.  v. Register, 133 N. C., 750; 8. v. Keebler, 145 N .  C., 561, 562; S. v. 
DeVane, 166 N.  C., 252. 

STATE v. KING. 
(910) 

Practice-Appeal-Case on Appeal-Exceptions to Appellant's State- 
meat of Case on Appeal. 

  he exceptions to the appellant's statement on appeal should be specific; and, 
where they are so general as to leave the case indefinite, it will be re- 
manded to the court below in order that it may be settled by the judge. 

INDICTMENT for assault with deadly weapon with intent to kill, tried 
before Robinson, J., at Fall Term, 1895, of GRAHAX. The defendant 
was convicted and appealed. 
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Attorney-General for State. 
Shepherd & Busbee for defendant. 

CLARK, J. I f  the appellee does not accede to the appellant's statement 
of the case on appeal, The Code, sec. 550, prescribes that the respondent 
shall return it with specific amendments thereto. I t  has been held that 
a counter-case is a sufficient compliance with this requirement. McDaniel 
v .  Scudock,  115 N. C., 295. The same section further provides that on 
receiving the appellee's exceptions the appellant "shall immediately re- 
quest the judge to fix a time and place for settling the case before him." 
I f  the appellant does not do this, his statement as modified by the ap- 
pellee's exceptions will be taken as the "case on appeal." Russell v. Davis, 
99 N.  C., 115; Owens v. Phelps, 92 N. C., 231. Or if this would leave 
the matter too complicated, the court would remand the case to be prop- 
erly settled by the judge. Arrington v .  Arrington, 114 N. C., 115; 
Hinton v. Greenleuf, 115 N. C., 5. 

The exceptions filed by the appellee strictly ought to be specific (or a 
counter-case), so that the appellant, if he sees fit, may accept 

(911) them and modify his case accordingly. I n  the present instance 
the solicitor's exceptions to appellant's case are: "1. For that 

- - 

the evidence is not correctlv stated. 2. For that the instructions of the 
judge are not correctly stated." This practice has been so long and 
generally recognized that, though i t  is not strictly a compliance with the 
law, we are loath to open up a new source of controversy over the details 
of the settlement of "cases on appeal" (matters which are apart from 
the merits of the controversy) by drawing the line as to what would be 
sufficiently specific amendments in different cases. I t  is clear that to take 
the appellant's statement of the case as amended by the exceptions would 
leave the case on appeal so indefinite as to be a nullity. The appellant 
will not be taken as having accepted them, but he should have called on 
the judge to settle the case. I n  view of the general nature of the appellee's 
exceptions, following the course taken in  Hinton v .  Greenleaf, supra, and 
Mitchell v .  Tedder, 107 N. C., 358, the case is remanded that i t  may be 
settled, on notice to both sides, by the trial judge. I f  the appellee's 
exceptions shall be too bare in any given case, or if the appellant shall in  
any case too rashly deem the appellee's exceptions too general to send 
the case to the judge to settle, this Court has the right in the first instance 
to take the appellant's case, disregarding the appellee's exceptions or, in  
the latter, to disregard the appellant's case for not having referred the - 

case to the judge. Each case must stand on its own basis. The safe rule 
is for the appellee to make his exceptions (or counter-case) specific, and 
on the other hand the appellant, if there is any doubt whatever as to the 
exceptions being specific, should refer the case to the judge to settle. I t  
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is enough to debate and decide the case on the merits. Collateral (912) 
disputes as to the manner of "settling the case" should always 
be avoided if possible. 

REMANDED. 

Cit.ed: Gaither v. Carpenter, 143 N.  C., 241. 

STATE v. W. H. BAKER, MAT ROSE, a m  SERGE REEDER. 

Indictment for Murder-Trial-Eviderzce. 

1. On the trial of defendant for murder he testified that  as  he and his co- 
defendants approached the deceased and other Indians the deceased threw 
a rock a t  him and the other defendants (one of whom was s t ruck) ,  and 
that he, the defendant, thereupon assaulted and cut the deceased with a 
knife, and that  he thought he was right in doing so, as  he was afraid 
of the Indians. Upon cross-examination the State was allowed to ask 
him if he considered himself justified in jumping on the deceased and 
cutting him with a knife, when one of the other defendants was already 
upon him: Held, there was no error in  Permitting the question. 

2. The declarations of a defendant charged with murder, made a few hours 
before the homicide, and tending to show animosity against the deceased, 
were properly admitted as evidence on the trial. 

INDICTMENT for murder, tried at Spring Term, 1896, of SWAIN, before 
Timberlake, J., and a jury. 

The evidence in the trial mas very voluminous. I t  appeared therefrom 
that the prisoners and deceased, with others, were a t  a distillery, all 
more or less drunk, and some of them quarrelsome and disposed to '(pick 
at" and annoy the deceased, who was lying down on the floor, half drunk. 
About dusk the deceased (a Cherokee Indian) started homeward, 
with others, and was overtaken by the defendants. As the latter (913) 
approached, one of the Indians threw a rock which struck the 
defendant Baker in  the breast. The defendants accused the deceased of 
throwing the rock, and, led by the defendant Rose, all seized the deceased 
and pulled him down, and in the scuffle the latter received fire stabs or 
cuts, one of which caused his entrails to protrude, and death ensued the 
next morning. 

During the cross-examination of the defendant Rose, who was a witness. 
on behalf of himself and the other defendants, he stated that he was 
afraid of the Indians and thought himself justified in  doing as he did, 
to wit, cutting the deceased. He  was asked by the State whether he con- 

573 



I N  T H E  SUPREME COURT. [I19 N. C.1 

sidered himself justifiable in  jumping upon the Indian and cutting him 
when the defendant Reeder was on him. The question was allowed, 
under objection, and defendants excepted. 

The State proposed to ask a witness whether he heard the defendant 
Baker say anything about an Indian while the crowd was at  the dis- 
tillery. The question was allowed, under objection, and the witness 
answered: "Baker said, 'If I had the d-d Indian out I would cut his 
d-d throat.' The deceased at  that time was right there and was an 
Indian. Baker further said, 'Watch me get an Indian before I leave.' " 

There were no other objections to the testimony, and no exceptions 
were made to the judge's charge. There was a verdict of manslaughter. 
A motion for a new trial was refused, and from the judgment sentencing 
each of them to imprisonment in the State penitentiary for fifteen years 
the defendants appealed. 

The transcript discloses no assignments of error. 

Attorney-General for the State. 
ATo counsel contra. 

MONTGOXERY, J. The case on appeal is signed neither by the 
(914) judge nor by counsel. There were no exceptions made to the 

charge of the court. Special instructions mere asked by the 
defendants, but it does not appear whether they were given or refused. 
Only two objections JTere made to eaidence, and they were properly over- 
ruled by the court. The defendants were convicted of mansla~~ghter 
(though charged with mufder), and each one of them sentenced to serve 
a term of fifteen years in the State's Prison. There was a motion made 
for a new trial, but on what grounds does not appear, and from the 
orerruling of the motion by his Honor an appeal was prayed and 
allowed. 

Notwithstanding the irregularities in the making up of the case on 
appeal, if it may be so called, me have, on account of the seriousness of 
the judgment, examined the case. The trial was fair, the charge of his 
Honor full and just, covering every phase of the case. 

I t  would seem from the reading of the testimony in this case that the 
defendants should be forever grateful to the jury for the x~erdict of man- 
slaughter, that is, if they regard a not very long term in  the penitentiary 
as preferable to capital punishment. There is no error, and the judg- 
ment below is 

AFFIRMED. 

Ci ted:  S .  I!. IT7i7son, 121 N. C., 658. 



APPENDIX 

The following opinion of Associate Justice Clark at Chambers, con- 
struing the election law, is of sufficient interest to be added here, as no 
appeal was taken : 

N. B. BROUGHTON v. JAMES H. YOUNG. 

Election Law-Recount Ordered. 

1. Under the election law, Acts 1895, ch. 159, the ballots are preserved in the 
duplicate boxes as evidence, and can be used in a quo warranto proceed- 
ing, or before a commissioner to take deposition in a contest for seat in 
the General Assembly or in Congress. 

2. The commissioner cannot order the production of the ballots, but this must 
be done by a judge of the Superior or Supreme Court. 

3. The ballot boxes must remain in the custody of the clerk, and be again 
sealed by him after the recount. 

Douglc~ss & Holding, 8hepherd & Busbee and W .  It'. Jones for  con- 
testant. 

J .  C .  L. Harris for contestee. 

I n  the contest for a seat in the House of Representatives from 
WAKE, between N. B. Broughtoiz, contestant, and James H. Young, 
contestee, J. C. Marcom, J. P., the commissioner to take depositions, 
applied to D. H. Young, Clerk Superior Court of said county, for the 
duplicate ballot boxes, that he might make a recount of the ballots. This 
being refused, application was made to X r .  Justice Clark for a rule on 
the clerk to show cause why he should not grant the application. 

CLARK, J. Upon hearing counsel for and against the motion I am of 
opinion that the object of the statute in requiring the preservation of 
the ballots in duplicate ballot boxes, duly sealed up, is that they may 
be kept as evidence to verify or correct the election returns when im- 
peached. 

I f  a quo warranto was being tried in the Superior Court, cer- (916) 
tainly the judge presiding might order said ballot boxes brought 
into court and a recount made in the presence of the Court and 
jury. I n  contested elections for members of the General Assembly and 
members of Congress the eridence is taken, not before a jury, but before 
a commissioner and submitted upon depositions. Therefore, if the same 
benefit of the recount of the ballots is to be had, as on the trial of a 
quo warranto, there must be an order to have the examination of the 
ballots made before the comn~issioner and the result reported to the legis- 
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latire body. I t  is not possible that the Legislature intended that the 
clerks of Cherokee or Dare or any other county should attend with their 
numerous ballot boxes before the General Assembly in Raleigh or before 
the Congressional Committee on Elections. 

I am of opinion that the clerk properly declined to permit the boxes 
to be opened and a recount made on the motion of a commissioner to 
take depositions, and that this should only be done upon the order of a 
judge of the Superior or Supreme Court under the supervisory powers 
conferred by chapter 159, Laws 1895. The powers thus conferred do not 
cease on election day, but cover all matters pertinent to the scope of 
that act, including the election and the returns. The act by its tenor is 
to be liberally construed with a view of effectuating its purposes of 
securing both a "free ballot" and "a fair count." The effect of the 
recount, as well as of the original returns, is for the General Assembly, 
who are to judge of the qualification and election of their own members, 
but that honorable body is entitled to have the result of such recount 
laid before them upon their assembling-especially since, their sessions 
being limited to sixty days, i t  is due that body and the public as well 
that there may be means of speedily determining the rights of contestees 
and contestants to seats. 

The ballot boxes should not be taken out of the custody of the 
(917) clerk nor the place designated for their deposit. Therefore, be i t  

ordered : 
That on 30 December, 1896, at  10 o'clock, D. H. Young, cle_rk of the 

Superior Court of Wake County, will, in the office of said clerk, in turn 
open each and erery ballot box, containing votes for the General As- 
sembly, from the precincts designated in section 8 of the contestant's 
complaint or notice of contest, and in the presence of the commissioner 
and the parties and their counsel count and certify the number of ballots 
in each cast for S. B. Broughton and the number cast for James H. 
Young, till each and erery box designated has been opened and counted, 
which certificate, countersigned by the commissioner, shall be certified 
in  the evidence submitted to the General Assembly. As the vote of each 
box is counted, the ballots shall be immediately replaced in the box by 
the clerk, and the box shall again be sealed up and replaced by him in  
the same place of deposit till further authority is given to open the same. 
The recount thus authorized extends only to the names of the contestant 
and contestee in this action. 

Cited: Cosart c .  Fleming, 123 N. C., 557, 558. 
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(918) 
A P P E N D I X  2. 

The Court directs that the opinion rendered by Hon. R. P. .Dick, U. S. 
Judge for the Western District of S o r t h  Carolina, in J. X. Bradley, 
Admr., etc., v. The Ohio River and C. R u i l ~ u y  Company, on motion to 
remand to the State Court, be printed in  this volume of the Reports. 
The case is the same as that reported 912, unte. His Honor, Judge 
Ximonton, of the United States Circuit Court, concurred in the opinion of 
Judge Dick. 

(Opinion filed 15 Jammry, 1897.) 

J. S. BRADLEY, ddmr.  
v. X o n o a  to remand to the State Court. 

THE O. R. L C. RY. CO. i 
DICK, J. This action was instituted in the State Court for the county 

of 3/IcDomell to recover damages for personal injuries occurring in this 
State, and defendant arailed itself of the right giren by the act of 
Congress of 13 August, 1885, to nonresident defendants to remove an 
action pending in a State Court to the United States Circuit Court on 
the grounds of local prejudice, etc. 

The application was received and considered, and this Court adjudged 
that local prejudice did exist in said county as alleged and prored by 
eridence, and an order vas  made for the remoral of this case from the 
State Court to this Court at Charlotte. 

I n  the said order leare was granted to plaintiff to file a motion to 
remand at the next tern1 of this Court, and such motioll was duly made 
and is now before this Court for determination. 

This order was not recognized and obserred by the State Court, 
which declined to relinquish jurisdiction on the grounds insisted (919) 
upon by the plaintiff: 

"1st. That the 0. R. & C. R. R. Co. is a corporation and citizen of 
3Torth Carolina. 

"2d. That this fact also appears in the record and pleadings." 
From this order in the State Court the defendant prayed an appeal, 

m-hich was allowed, and the clerk mas directed to send up a full transcript 
of the record and all papers filed in the case. 

On a hearing in  the Supreme Court in the term just closed the Court 
affirmed the order of the court below, not upon the grounds stated in the 
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order appealed from, although fully presented in the record, briefs, and 
argument before the Court, but upon a defect that appeared in the pro- 
ceedings of this Court for the removal of the cause. 

I concur in this decision of the Supreme Court founded upon the fact 
that "it does not affirmatiwly appear, either in  the petition or in. the 
order of removal, or anywhere else in the record, that the d i~~erse  citizen- 
ship of the parties existed also at  the t h e  of the commencement of tfne 
action." 

This decision is not important if the substantial grounds set forth in  
the order of the State Court are not well founded, for as the case1 was 
properly retained and is still pending in the State Court, and this Court 
acquired no jurisdiction, by reason of its defective proceedings, the defect 
mentioned could be rem?died by the defendant filing a new petition, 
alleging the facts omitted by inadvertence, and obtaining a correct and 
legal order of removal, for common justice would require that the defend- 
ant should not be deprived of a substantial legal right by the nonobserv- 
ance of his counsel and the Court of a matter that is to some extent often 
refined and technical. 

The material question of law for this Court to decide on the 
(920) pending motion to remand is whether the defendant is a foreign 

or domestic corporation before allowing a new petition to be filed. 
I t  is insisted on the part of the plaintiff that defendant is a domestic 

corporation for the purposes of this action, because in its answer i t  did 
not specifically answer to a positive allegation in the complaint that 
"it is a corporation incorporated under the laws of North Carolina, 
owning and operating a railway and doing business in said S t d e  as a 
common carrier of passengers and freight," etc. 

To this allegation the defendant made ansmer that it '%as not sufficient 
knowledge or information to deny or admit this allegation of the com- 
plaint, a i d  denies the same." 

This Court is of opinion that this general denial by the defendant of 
the allegation of its legal existence as a domestic corporation is sufficient, 
and the only matters of fact admitted were due service of process and 
that it was an organized association acting as a corporation within this 
State. The plaintiff, on objection to this general denial of matter of law 
as indefinite and uncertain, could not on motion have obtained an order 
on defendant to make the answer more specific as to the legality of its 
domestic corporate existence, for the allegation contains matter of law. 
Matters of law, or mere inferences of law, are questions to be judicially 
noticed and determined by the court, and such matters which are not 
proper subjects of traverse are not taken as admitted by pleading over. 
This matter of law was distinctly presented in  the order of the State 
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Court appealed from, and was the material point in the case; and the 
fact that the State Supreme Court, after full argument of counsel, failed 
to make adjudication of the point, tends strongly to show that the Court 
regarded the question of law as a matter of some difficulty and im- 
portance. 

A railroad corporation is an artificial person, created by posi- (921) 
tive law and invested with franchises involving specific powers 
and privileges conferring some of the attributes of sovereignty, to be 
exercised primarily for the benefits and advantages of the public. Such 
corporate franchise can never arise and be inrested by any kind of 
implication. 

I f  the defendant is not a domestic but a foreign corporation, its failure 
in  its answer to make specific denial of a direct and positive allegation 
of matters of law in the complaint did not estop i t  from claiming a right 
of remoral of this case froin the State Court to this Court, under the 
provisions of the act of Congress of 13 August, 1888. 

The chief ground for the motion to remand-strongly insisted upon 
by connsel of plaintiff-is that the defendant, at  the time of the injury 
sustained by plaintiff's intestate, m7as a domestic corporation duly incor- 
porated under the laws of the State of North Carolina, owning and 
operating a railway, and doing business in said State as a carrier of 
passengers and freight, etc.; and, being in fact and in law such domestic 
corporation, it was not entitled, under the said act of Congress, to the 
order of removal heretofore made by this Court, which has not now 
jurisdiction to retain and dispose of this case. 

I hare examined and considered this question of law ~ ~ i t h  more than 
ordinary care, as the counsel of defendant in  their briefs and arguments 
insisted that this Court, in IItcclson I ) .  R. R., decided "that, for jnrisdic- 
tional purposes, the C. C. C. R. R. Co. was a foreign corporation within 
the State of Korth Carolina, and was a citizen of South Carolina, and 
that the act of the General Assembly of this State amounted only to a 
license, and did not create a new corporation." 

I have examined such case reported in  5 5  Federal, 248, and (928) 
find that the Court decided that said railroad company was a 
citizen of South Carolina and had a right of removal of the case 
from the State to the Federal Court. The question as to its citizenship 
in  this State was not presented on the trial, as the injury sued for in the 
State Court occurred in South Carolina. On a petition of plaintiff to 

' 

have his judgment declared to be a lien on the property of the defendant 
-under the laws of this State, I referred this question to the Circuit Court 
of South Carolina, having original and prior jurisdiction of the subject- 
matter. En: parte Hudson, 61 Fed., 369. 
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Xany motions were made in this Court before the trial, and in some 
of then1 I may hare expressed views as stated by counsel, and according 
to my recollection such mere my impressions, but the question was not 
fully argued and decided. 

I t  now appears from docunientary proofs before this Court that the 
General Assembly of South Carolina, by an amendatory act of 22 De- 
cember, 1885, recognized the preexisting corporation of the Georgetown 
and Korth Carolina Narrow Gauge Railroad Company, and gave i t  the 
name of the Charleston, Cincinnati and Chicago Railroad Company. 
Previous to this date there were existing in the State of Nor;.th Carolina 
two duly chartered and organized domestic corporations, respectively 
known as the Rutherford Railway Construction Company and the Ruth- 
erfordton, Marion and Tennessee Railway. These domestic corporations 
were desirous of consolidating with and merging into the said Charles- 
ton, Cincinnati and Chicago Railroad Company, so as to make a con- 
tinuous line, and to extend the said road into and across the State of 
North Carolina, and to enable said road to be continued across the States 
of Tennessee, Virginia, and Kentucky to the Ohio River. 

I n  September, 1886, terms of consolidation were agreed upon 
(923) by these respective railroad companies which were duly approved, 

ratified, and confirmed by an act of the General Assembly of 
North Carolina of 1 7  February, 1887 (Laws 1887, chapter 77). 

By this act the Charleston, Cincinnati and Chicago Railroad Com- 
pany was recognized and adopted as one corporation, with its consoli- 
dated organization for the purposes of the general management of its 
property, and conducting its business in the several States through which 
its railmay should be constructed and operated. As it acquired the 
property and franchises of two domestic railway corporations of this 
State, and vas  also in express terms authorized and empowered to have 
and exercise all the powers, privileges, and franchises to the extent con- 
ferred on the S o r t h  Carolina Railroad Conipany and other railroads in 
the chapters of the State Code entitled "Corporations" and "Railroads," 
it became a donlestic corporation, to be governed by the laws of this 
State as to its property and business situated and transacted therein; 
and it also became liable to anslver for all acts done within such terri- 
torial limits as a domestic corporation. Xissouri Pacific Railway 1;. 

Xic l z . ,  69 Rep., 753, and cases cited. 
This act was not a mere enabling act, granting a license to a foreign 

corporation to operate a railroad and transact other business in  this 
State under chartered powers derired from the State of South Carolina, 
for this legislatioe grant conferred other important franchises which 
were accepted and exercised in this State in the construction and opera- 
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tion of its railway to as full an extent as could have been done by a 
North Carolina corporation under the most liberal charters erer granted. 
Clark v. Barnard, 108 U .  S., 436. 

This act expressly authorized this consolidated corporation to mort- 
gage its road and property to secure its indebtedness. I n  order 
to carry on the contemplated plans and purposes of *conso,lidation '(924) 
and extension of its railroad in and through the seaeral States 
mentioned, this corporation, on 9 August, 1887, executed a mortgage 
in  the nature of a deed of trust whereby it conveyed to the Boston Safe 
Deposit and Trust Company all of its property and franchises, etc., to 
secure the payment of certain specified first mortgage bonds; and said 
mortgage mas duly delivered and recorded in the manner required by the 
laws of the several States through which its railroad extended. This 
corporation having failed to make payment of interest on its bonds at 
the time and in the manner provided for in the mortgage, the whole debt 
secured became due and payable. The mortgagee, after reasonable dili- 
gence, duly instituted proceedings in  the Cnited States Circuit Court in 
the district of South Carolina to obtain a decree for foreclosure and sale 
of the property and franchises conveyed as a security for the payment 
of the bonds mentioned in mortgage; and on 6 February, 1893, a decree 
was made for the purpose of affording the relief prayed for by mortgagee. 

I n  this decree i t  was ordered, adjudged, and decreed "That the Charles- 
ton, Cincinnati and Chicago Railroad Company is a corporation or- 
ganized and chartered by the States of North Carolina, South Carolina, 
Tennessee, and Kentucky for the purpose of constructing, owning, con- 
trolling, and operating a railroad, etc.," and the special master appointed 
was authorized and directed to advertise the premises, property, and 
franchises of said company, and make sale as provided in decree. This 
decree was also entered as a decree of the Circuit Court of this district 
in the ancillary proceedings which had been regularly instituted and 
conducted. By virtue of this decree the special master made sale on 2 
May, 1893, and executed a deed to the purchaser, Charles E. 
Hillier, of Boston, conveying to him all the property and fran- (925) 
chises of the Charleston, Cincinnati and Chicago Railroad Com- 
pany. 

The said Charles E. Hillier, after having been put in possession of 
said property and franchises, determined to form a new corporation in 
accordance with the laws of the State of North Carolina. 1 N. C., Code, 
sections 697, 698, and 2005. I n  compliance with these sections, on 20 
June, 1894, he executed under his hand and seal a declaration consti- 
tuting a new corporation, to be invested with all the rights, powers, 
privileges, and franchises of the Charleston, Cincinnati and Chicago 
Railroad Company in this State. For the purpose of effecting a com- 
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plete working organization he gave this new corporation the name of 
Ohio River and Charleston Railroad Conipany of North Carolina; 
appointed six directors and designated the amount of capital stock and 
the number of shares into which the capital stock should be divided, and 
caused a certificate of such organization to be duly filed in the se~reral 
counties of North Ckolina in which the said railroad mas situated. 

On 13 Xovember, 1894, the said Charles E. Hillier executed and 
delivered a deed to the Ohio River and Charleston Railway Company 
of North Carolina, conveying to said company so much of the property 
and the rights, privileges, and franchises of the Charleston, Cincinnati 
and Chicago Railroad Company as were conveyed to him as purchaser 
by the special master, which are situated in the State of North Carolina, 
or were derived from the laws of said State. 

The granting of the rights, privileges, and powers which constitute the 
franchises of a corporation are matters under the control of the Legis- 
lature, and, within the limits of constitutional power, the Legislature may 
adopt by statute any mode of conferring and investing such corporate 

franchises or continuing the existence of those franchises pre- 
(926) viously granted, which had been acquired by a purchaser under 

execution sale or under sale made by the decree of a court having 
authority by virtue of the lams of the State to order sales. Reasons of 
public policy require the continuance of railroads in a condition of 
useful and efficient operation, and statutes enacted for such beneficial 
purposes should be liberally construed in ascertaining the intention of the 
Legislature for preserving the full accommodations and advantages 
arising to the public from such corporations. After careful consideration 
I am of opinion that the said proceedings of Charles E .  Hillier were 
regular, sufficiently specific, and in accordance with the laws of this 
State;  that the former charter of the C. C. C. R. R. Co. has been dis- 
solved in accordance with State laws, and that said company no longer 
has corporate existence in  this State; that the 0 .  R. & C. R.  R. Go. is a 
separate and independent domestic corporation, and has no other con- 
nection or relation with the dissolved C. C. C. R. R. Co., except it is 
legally invested with the property and franchises that formerly belonged 
to the-said dissolved corporation. There can be no doubt as to theepower 
of the Legislature under the present Constitution of North Carolina to 
repeal and dissolve railroad charters granted since the adoption of said 
Constitution. R. R. v. Rollins, 82 N. C., 523; Young v. Rollins, 85 
N. C., 485; Marshall v. R. R., 92 N. C., 322. 

I have carefully examined and considered the cases cited by counsel 
of defendant and have the opinion that the principles announced do not 
conflict with the legal views I have expressed in  relation to the facts of 
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the case before the Court. I will cite only one case mentioned in briefs, 
as i t  refers to other cases relied upon by counsel of defendant. Goodlet 
v. R. R., 122 U. S., 391. 

I concur with counsel of defendant in their opinions that the Legisla- 
ture of this State has, in sections 1932 to 1934 of Code, mani- 
fested a clear and posj t i~e intention that railroad corporations (927) 
shall not be created by the action of associated persons otherwise 
than as provided in  such sections. Those sections refer only to the mode 
and manner of creating railroad corporations, and not as to the methods 
of continuing the existence and operation of railroad franchises in the 
hands of purchasers at  judicial sales. The property of railroads must 
be kept in  association with their franchises to preserve value, to give 
credit to such corporations, to secure creditors and keep railroads in 
operation for the benefit of the public, which was the primary object of 
the Legislature in bestowing such corporate franchises. Such legislative 
.purpose is clearly manifested in  The Code of North Carolina in sections 
697, 698, 2005, and other sections. Gooch v. McGee, 83 N.  C., 59. 

The defendant in its petition for removal claimed to be a citizen and 
resident of the State of South Carolina. I t  could not found this claim 
upon any relation which i t  had to the C. C. C. R. It. CO. for all of the 
title, estate, interest, and equity of redemption of this company to the 
mortgaged premises, rights, property, assets, and franchises were barred 
and forever foreclosed by the decree for sale and foreclosure made in  the 
Circuit Court, which was duly executed by the special master. 

I n  the briefs of counsel, residence and citizenship in South Carolina 
are founded upon the alleged facts that Charles E. Hillier after his pur- 
chase "obtained a charter by special act of the Legislature of Virginia, 
approved 12 February, 1894, and filed certain articles of incorporation 
with the Secretary of State of South Carolina under the laws of said 
State. He, the said Hillier, having conveyed the property and fran- 
chises of his said railroad purchase to the Ohio River and Charleston 
Railway Company." 

Conceding these alleged facts to be fully established, I an1 of opinion 
that the foreign corporation organized under that act has never 
been recognized and adopted by the Legislature of this State, and (928) 
has not superseded or destroyed the domestic corporation organ- 
ized by the said Hillier under the laws of this State, or absolred the 
Ohio River and Charleston Railway Company of Eorth  Carolina from 
the discharge of the functions, duties, obligations, and responsibilities 
which were assumed by its domestic organizations. The said Hillier had 
no authority or power to dissolve such domestic corporation or transfer 
its franchises and property without the consent and approval of the 
Legislature of North Carolina. 
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As the proceedings for removal of this case were defective and in- 
effectual, and the case is now rightfully pending in the State Court, I 
cannot make an order to remand. 

I t  is therefore considered and ordered that the proceedings in this 
Court for removal be dismissed with costs, to be taxed against the peti- 
tioner, the defendant in  this case. 

Cited: James v. R. R., 121 N. C., 529; Hurrell v. R. R., 135 N. C., 
604. 



RULES OF PRACTICE 
IN THE 

Supreme Court of North Carolina 
REVISED AND SDOPTED 

AT FEBRUARY TERM, 1897 

APPLICANTS FOR LICENSE. 
I. When Examined. 

Applicants for license to practice law will be examined on the first 
Monday of each term, and at  no other time. 

2. Requirements and Course of Study. 
Each applicant must have attained the age of twenty-one years, and 

must have read- 
The Constitution of this State and of the United States. 
E w d ' s  Essentials, 3 volumes. 
Angel1 on Corporations. 
Clark's Code of Civil Procedure. 
Heard on Pleading. 
Toller or Schouler on Executors. 
Fetter or Bispham Equity. 
Code of North Carolina. 
Fishback's Elements of Law: 
I t  is advisable that all students should read Greasy on the (930) 

English Constitution. 
Each applicant must have relad law for twelve months at  least, and 

shall file with the clerk a certificate of good moral character, signed by 
two members of the bar, who are practicing attorneys of this Court. 

3. Deposit. 
Each applicant shall deposit with the clerk a sum of money sufficient 

to pay the license fee before he shall be examined; and if, upon his 
examination, he shall fail to entitle himself to receive a license, the 
money shall be returned to him. 

APPEALS-WHEN HEARD. 
4. Docketing. 

Each appeal shall be docketeld for the judicial district to which i t  
properly belongs. Appeals in criminal actions shall be placed at  the 
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head of the docket'of e'ach district. Appeals in  both ciril and criminal 
cases shall be docketed, each in its own class, in the order in which they 
are filed with the Clerk. 

Pitman v. Kimberly, 92-562; Avery v. Pritchard, 93-266; Rollins v. Love, 
97-210; Greenville v. Steamship Co., 98-163; Porter v. R. R., 106-478; 
State v. James, 108-792. 

5. When Heard. 
The transcript of the record on appeal from a judgment rendered be- 

fore the commencement of a term of this Court must be docketed at such 
term before or during the first two days of the call of the docket of the 

district to which i t  belongs and stand for argument in its order. 
(931) The transcript of the record on appeal from a court in a county 

in  which the Court shall be held during the term of this Court 
may be filed a t  such te~rni or at the next succeeding term. I f  filed not 
later than the first two days of the perusal of the docket of the district 
to which i t  belongs, it shall be heard in its order; otherwise, if a civil 
case, it shall be continued, unless by consent, i t  is submitteld upon printed 
argument under Rule 10;  but appeals in criminal actions shall each be 
heard at  the term at which it is docketed, unless for cause or by con- 
sent it is continued. 

Norman v. Shaw, 94-431; Commissioner v. Steamship Go., 98-163; Walker 
v. Scott, 102-487; Porter v. R. R., 106-478; In r e  Berry, 107-326; Hinton v. 
Pritchard, 108-412. 

6. Appeals in Criminal Actions. 
Appeals in  criminal cases, docketed before the perusal of the criminal 

docket for any district, shall be heard before the appeals in civil cases 
from said district. Criminal appeals docketed after the perusal of the 
criminal docket of the district to which they belong, shall be called im- 
mediately at the close of argument of appeals from the Twelfth District, 
unless for cause otherwise ordered, and shall have priority over civil cases 
placed at  the end of the docket. 

7. Call of Each Judicial District. 
Causes from the First District will be called on Tuesday of the first 

week of each term of the Court; from the Second District, on Tnesday 
of the second week; from the Third District, on Tuesday of the third 
welek; from the Fourth District, on Tuesday of the fourth week; from 
the Fifth District, on Tuesday of the fifth week; from the Sixth Dis- 
trict, on Tuesday of the sixth week; from the Seventh District, on Tues- 
day of the seventh meek; from the Eighth District, on Tuesday of the 
eighth week; from the Ninth District, on Tuesday of the ninth week; 
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from the Tenth District, on Tuesday of the tenth meek; from the 
Eleventh District, on Tuesday of the eleventh week; and from 
the Twelfth District, on Tuesday of the twelfth week. (932) 

8. End of Docket. 
The call of causes not reached and disposed .of during the period 

allotted to each district, and those put to the end of the docket, shall 
begin a t  the close of argument of appeals from the Twelfth District, 
and each cause, in  its order, tried or continued, subject to Rule 6 ;  but 
a t  the term of the Court held next preceding the end of the year, no 
civil cause will be called and tried after the expiration of the twelve 
weeks designated, unless by consent of parties and the assent of the 
Court. 

9. Call of the Docket. 
Each appeal shall be called in  its proper order; if any party shall not 

be ready, the cause, if a civil action, may be put to the end of the dis- 
A 

trict, by the consent of counsel appearing, or for cause shown, and be 
again called when reached, if the docket shall be called a second time; ax- 
cept by consent or for cause shown, the first call shall be peremptory. At  
the first term of the Court in the year, a cause may, by consent of the 
Court, be put to the end of the docket; if no counsel appear for either 
party a t  the first call, it will be put to the end of the district, unless a 
printed brief is fileld by one of the parties; and if none appear a t  the 
second call, i t  will be continued, unless the Court shall otherwise direct. 
The appeals in  criminal actions will be called peremptorily for argument 
on the first call of the docket, unless for good cause assigned. 

10. Submission on Printed Argument. 
When, by consent of counsel, i t  is desired to submit a case with- (933) 

out oral argument, the Court will receive printed arguments, with- 
out regard to the number of the case on docket, or date of docketing ap- 
peal. Such consent must be signed by counsel of both parties and filed, 
and the clerk shall make a note thereof on the docket, but the court, not- 
withstanding, can direct an oral argument to be niade, if it shall deem 
best. 

Farthing v. Carrington, 116-315. 

11. If Orally Argued. 
When the case is argued orally on the regular call of the docket, in 

behalf of only one of the parties, no printed argument for the other 
party mill be received, unless i t  is filed before the oral argument begins. 
Xo brief or argument will be receired after a case has been argued or 
submitted, except upon leave granted in open court, after notice to oppos- 
ing counsel. 
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12. If Brief Filed by Either Party. 
m e n  a case is reached on the regular call of the docket, and a 

printed brief or argument shall be filed for either party, the case shall 
stand on the same footing as if there were an appearance by counsel. 

Dibbrell v. Insurance Co., 109-314; Farthing v. Carrington, 116-315. 

13. Cases Heard Out of Their Order. 
I n  cases where the State is concerned, inrolring or affecting some 

matter of general public interest, the Court may, upon motion of the 
Attorney-General, assign an earlier place in the calendar, or fix 

(934) a day for the argument thereof, which shall take precedence of 
other business. And the Court, at the instance of a party to a 

cause that directly involves the right to a public office, or a matter of 
great public interest, or at  the instance of a party arrested in a civil 
action who is in  jail by reason of inability to give bond or from refusal 
of the Court to discharge him, may make the like assignment in respect 
to it. 

14. Cases Heard Together. 
Two or more cases involving the same question may, by leave of the 

Court, be heard together, but they must be argued as one case, the Court 
directing, when the counsel disagree, the course of the argument. 

King v. R. R., 112-318. 

WHEN DISMISSED. 

15. If Appeal Not Prosecuted. 
Cases not prosecuted for two terms shall, when reached in order after 

the second term, be dismissed at  the cost of the appellant, unless the 
same, for sufficient cause), shall be continued. When so dismissed, the 
appellant may, at  any time thereafter, not later than during the week 
allotted to the district to which it belongs at  the next succeeding term, 
more to have the same reinstated, on notice to the appellee and showing 
sufficient cause. 

Brantly v. Jordan, 92-291; Avery v. Pritchard, 93-266; Briggs v. Jervis, 
98-454; Bryan v. Moring, 99-16; Wiseman v. Commissioners, 104-330; 
Cox v. Jones, 113-276; Aaron v. Lumber Co., 112-189. 

16. Notion to Dismiss. 

(935) A motion to dismiss an appeal for noncompliance with the re- 
quirements of the statute in perfecting an appeal must be made at  

or before entering upon the trial of the appeal upon its merits, and such 
motion will be allowed unless such compliance be shown in the record or 
a waiver thereof appear therein, or such compliance is dispensed with 
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by writing signed by the appellee or his counsel, to that effect, or 
unless the Court shall a l l o ~  appropriate amendments. 

Hutchinson v. Rumfelt, 82-425; Barbee v. Green, 91-158; Cross v. Wil- 
liams, 91-491; Rollins v. Love, 97-210; Bryan v. Moring, 99-16; Rose v. 
Baker, 99-323; Hughes v. Boone, 100-347; Walker v. Scott, 102-487; Sim- 
mons v. Andrews, 106-201; Porter v. R. R., 106-478; Hinton v. Pritchard, 
108-412. 

17. Dismissed by Appellee. 
I f  the appellant in a civil action shall fail to bring up and file a 

transcript of the record during the first two days of the call of causes 
from the district from which i t  con~es at the term of this Court in which 
such transcript is required to be filed, the appellee, on exhibiting the 
certificate of the clerk of the Court from which the appeal comes, show- 
ing the names of the parties thereto, the time when the judgment and 
appeal were taken, the name of the appellant, and the date of the settling 
of the case on appeal, if any has been filed, and filing said certificate 
or a certified transcript of the record in this Court, may have the ap- 
peal docketed and dismissed at  appellant's cost, with leave to the appel- 
lant, during the term, and after notice to the appellee, to apply for the 
redocketing of the cause. 

Sever v. McLaughlin, 82-332; Wilson v. Seagle, 84-110; Cross v. Williams, 
91-496; Avery v. Pritchard, 93-266; Rollins v. Love. 97-220: Bowen v. 
Fox, 99-127; Walker v. Scott, 102-487; Ibid.. 104-481; Rose v. Shaw, 105- 
126; Bailey v. Brown, 105-127; Davenport v. Grissom, 113138; Paine v. 
Cureton, 114-606. 

18. When Appeal Dismissed. 
When an appeal is disnlissed by reason of the failure of the (936) 

appellant to bring up a transcript of the record, and the sanie, or 
a certificate for that purpose, as allowed by Rule 17, is procured by 
appellee, and the case dismissed, no order shall be made setting aside 
the dismissal or allowing the appeal to be reinstated, e ~ e n  though the 
appellant niay be otherwise entitled to such order, until the appellant 
shall have paid, or offered to pay, the costs of the appellee in procuring 
the transcript of the record, or proper certificate, and in causing the 
same to be docketed. 

Bowen v. Fox, 99-127. 
TRAKSCRIPTS. 

39. Transcript of the Record. 
(1) THE  RECORD.-^^ every record of an action brought to this Court, 

the proceedings shall be set forth in the order of time1 in which they 
occurred, and the several processes, or orders, etc., shall be arranged to 
follow each other in the order the same took place, when practicable. 

Green v. Collins, 28-139; State v. Jones, 82-691; Howell v. Ray, 83-553; 
State v. Butts, 91-524; Broadfoot v. McKethan, 92-561; Spence v. Tapscott, 
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92-576; Bethea v. Byrd, 93-141; Perry v. Adams, 96-3473 Smith-v. Fite, 
98-517; Jones v. Hoggard, 107-349; Drake v. Connelly, 107-463; Mitchell 
v. Tedder, 108-266; Durham v. R. R., 108-399; Branch v. Bobbitt, 108-525. 

(2) PAGES N U ~ I B E R E D . - T ~ ~  pages of the record shall be numbered, 
and there shall be written on the margin of each a brief statement of the 

subject-matter contained therein. 
(937) (3)  INDEX.--O~ some paper attached'to the record, there shall 

be an index thereto, in the following or some equivalent form: 

Summons-date . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  page l 
Complaint-First cause of action. . . . . . . . . . . . . . .  .page 2 
Complaint-Second .cause of action. . . . . . . . . . . . .  .page 3 
Affidavit for attachment, etc. .................. .page 4 

State v. Butts, 91-524. 

20. Insufficient Transcript. 
If  any cause shall be brought on for argument, and the above regula- 

tions shall not have been complied with, the case shall be dismissed or 
put to the end of the district, or the end of the docket, or continued, as 
may be proper. I f  not dismissed, i t  shall be referred to the clerk, or 
some other person, to put the record in the prescribed shape, for which 
an allowance of five dollars will be made to him, to be paid in each 
caseaby the appellant, and execution therefor may immediately issue. 

Green v. Collins, 28-139; State v. Jones, 82-'691; Gordon v. Sanderson, 
83-1; Howell v. Ray, 83-558; Moore v. Vanderburg, 90-10; Buie v. Sim- 
mons, 90-9; Spence v. Tapscott, 92-576; Bethea v. Byrd, 93-141; State v. 
Preston, 104-733. 

21. Marginal References. 
A case will not be heard until there shall be put in the margin of the 

record, as required in Rule 19  ( 2 ) ,  brief references to such pa& of the 
text as are necessary to be considered in a decision of a case. 

22. Of Unnecessary Records. 
The cost of copies of unnecessary and. irrelevant testimony, or of 

irrelevant nlattelr about the appeal, not needed to explain the ex- 
(938) ceptions or errors assigned, and not constituting a part of the 

record of the action of the Court taken during the progress of 
the cause, shall, in all cases, be charged to the appellant, unless it ap- 
pears that they were sent up by the appellee, in  which case the cost shall 
be taxed against him. 

Grant v. Reese, 82-72; Clayton v. Johnston, 52-423; Tobacco Co. v. 
McElwee, 96-71; Durham v. R. R., 108-399; Mining Co. v. Smelting Co., 
119-415. 
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PLEADINGS. 
23. Memoranda of. 

Memoranda of pleadings will not be received or recognized in the Su- 
preme Court as pleadings, even by consent of counsel, but the same will 
be treated as frivolous and impertinent. 

Rowland v. Mitchell, 90-649; Daniel v. Rogers, 95-134; Wyatt v. R. R., 
109-306. 

24. Assigning Two or More Causes of Action. 
Every pleading containing two or more causes of action shall, in each, 

set out all the facts upon which it rests, and shall not, by reference to 
others, incorporate in itself any of the allegations in  then?, except that 
exhibits, by marks or numbers, may be referred to without reciting their 
contents, when attached thereto. 

25. When Scandalous. 
Pleadings containing scandalous or impertinent matter will, in a 

plain case, be ordered by the Court to be stricken from the record, or 
reformed, and for this purpose the Court may refer it to the Clerk, or 
some member of the bar, to examine and report the character of the 
same. 

26. Amendments. 
The Court may "amend any process, pleading or proceeding, (939) 

eithe'r in  form or substance, for the purpose of furthering justice, 
on such terms as shall be deemed just, at any time before final judg- 
ment, or may make proper parties to any case, where the Court may 
deem it necessary and proper for the purpose of justice, and on such 
terms as the Court mag prescribe." The Code, sec. 965. 

Justices v. Simmons, 48-187; Wade v. New Bern, 73-318; Horne v. Horne, 
75-101; Wiley v. Logan, 94-564; Grant v. Rogers, 94-755; Walton v. McKes- 
son, 101-428; Wilson v. Pearson, 102-290; Hodge v. R. R., 108-24. 

EXCEPTIONS. 
27. How Assigned. 

Every appellant shall set out in his statement of case served on appeal 
his exceptions to the proceedings, ruling or judgment of the Court. 
briefly and clearly stated and numbered. When no case settled is  neces- 
sary, then, within ten days next after the end of the term at which the 
judgment is rendered from which an appeal shall be taken, or in case 
of a ruling of the Court at  chambers and not in term time, within ten 
days after notice theredf, appellant shall file the said exceptions in the 
clerk's office. Xo other exception than those sat out, or filed and made 
part of the case or record, shall be considered by this Court, other than 
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exceptions to the jurisdiction, or because tho complaint does not state 
a cause of action, or motions in arrest for the insufficiency of an indict- 
ment. 

Swepson v. Summey, 74-551; McNeill v. Chadbourn, 79-149; Lampson 
v. R. R., 79-404; Turner v. Foard, 83-683; King v. Page, 86-275; McDaniel 
v. Pollock, 87-503; Neal v. Mace, 89-171; Davenport v. Leary, 95-203; 
Thornton v. Brady, 100-38; McKinnon v. Morrison, 104-354 (and cases 
there cited) ; Pollock v. Warwick, 104-638; Whitehurst v. Pettipher, 1 0 5 4 0 ;  
Taylor v. Plummer, 105-36; Helms v. Green, 105-251; Taylor v. Navigation 
Co., 105-484; Robeson v. Hodges, 105-49; Walker v. Scott, 106-56; Suther- 
land v. R. R., 106-100; Sinlmons v. Andrews, 106-201; McMillan v. Gambill, 
106-329; Boyer v. Teague, 106-571; Allen v. R. R., 106-515; S. v. Parker, 
106-711; Everett v. Williamson, 107-204; Thompson v. Telegraph Co., 107- 
449; Lowe v. Elliott, 107-718; S. v. McDuffie, 107-885; Smith v. Smith, 
108-365; S. v. Brabham, 108-793; Marriner v. Lumber Co., 113-52; McLean 
v. Bruce, 113-390; Harper v. Pinkston, 112-293; S. v. Caldwell, 112-854; 
Nash v. Ferabow, 115-395; S. v. R. R., 125-670. 

PRINTING RECORDS. 
28, What to be Priuted. 

(940) Fifteen copies of so much and such parts of the record as may 
be necessary to a proper understanding of the exception, and 

grounds of error assigned, as appear in  the record in each action, shall 
be printed. Such printed mattelr shall consist of the judgment appealed 
from, together with the statement of the case on appeal, and of the ex- 
ceptions appearing in the record to be reviewed by the Court; or. in 
case of a demurrer, of such demurrer and the pleadings to which i t  is 
entelred. I f  the jury passed upon issues, the issues and findings thereon 
shall be printed, as likewise all exhibits and pleadings, or parts of 
pleadings, referred to in the case on appeal as necessary to show the 
contention of the parties. This will not preclude the parties in the argu- 
ment from referring to the manuscript parts of the record whenever they 
may deem it incidental to the argument. 

Rencher v. Anderson, 93-105; Witt v. Long, 93-388; Smith v. Fite, 98- 
517; Bowen v. Fox, 99-127; Horton v. Green, 104L400; Griffin v. Nelson, 
106-235; Hunt v. R. R., 107-447; Edwards v. Henderson, 109-83; Finlayson 
v. Am. Acc. Co., 109-196; Turner v. Tate, 112-457; Wiley v. Mining Co., 
117-489; Causey v. Plaid Nills, 118-395. 

29. How Designated. 

(941) ' The counsel for the appellant shall designate such parts of the 
record as are required to be printed and have the same copied for 

the printer; if he shall fail to do so, the clerk of this Court shall cause 
the same to be done, if the appellant shall request it and deposit the cost 
thereof. 

Witt v. Long, 93-388; Briggs v. Jervis, 98-454; Turner v. Tate, 112-457. 
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30. If Not Printed. 
I f  the record in an appeal shall not be printed, as required by this and 

the next preceding paragraph, at the time it shall be called in its order 
for argument, the appeal shall, on motion of the appellee, bs dismissed; 
but the Court may, after fire days notice at the same term, for good 
cause shown, reinstate the appeal upon the docket, to be heard at the 
next succeeding tern1 like other appeals : Prov ided  newr the less ,  that 
this and the next preceding paragraph shall not apply to appeals in 
forrna pauperis,  but in all such cases the clerk shall make five typewrit- 
ten copies of such parts of the record as otherwise would be printed, 
and furnish same for use of the Court on the argument. Should the 
appellant gain the appeal, the cost of such typewritten copies shall be 
taxed against the appellee as a part of the cost on appeal. 

Witt v. Long, 83-388; Rencher v. Anderson, 94-661; Briggs v. Jervis, 
9 8 4 4 5 4 ;  Walker v. Scott, 102-487; Horton v. Green, 104-300; Whitehurst 
v. Pettipher, 105-39; Griffin v. Nelson, 106-235; Stephens v. Koonce. 106- 
255;  Smith v. Summerfield, 107-580; Edwards v. Henderson, 109-83. 

31. Costs of Printing. 
Costs for printing the record shall be aJlowed to the successful party 

in the appeal, at  the rate of sixty cents per page of the size of the page 
in  the North Carolina Reports, for each page of one copy of the 
record printed, not exceeding thirty pages, unless otherwise (942) 
specially allowed by the Court, to be taxed in the bill of costs, 
and if the clelrk of this Court shall prelpare the manuscript copy of the 
parts of the record to be printed in any appeal, he shall be allowed ten 
cents per copy sheet for such service, such allowance to be taxed and paid 
as other fees and charges allowd to the clerk by law. 

Durham v. R. R., 108-399; Roberts v. Lewald, ibid.. 405. 

32. If Record Insufficiently Printed. 
I f ,  after a case shall be called for argument, it shall be made to appear 

to the Court that it can not be heard intelligently until additional parts 
of the record be printed, the Court may, on motion of appellee's counsel, 
continue the cause to the end of the district to gire appellant time to 
print such additional portions, and dismiss the appeal if such order be 
not coniplied with. 

After argument the Court may, el. mero motlr, if it appear that re- 
quired portions of the record have not been printed, suspend the further 
consideration of the questions raised by the appeal, and cause the clerk 
to notify appellant or his counsel to furnish within a reasonable tinw a 
sufficient sum to pay for said printing, or the appeal will be continued or 
dismissed, at the discretion of the Court. 

Bethea v. Byrd, 93-141; Hunt v. R. R., 107-447. 
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ARGUMENT. 
33. Oral Arguments. 

1, The counsel for the appellant shall be entitled to open and con- 
clude the argument. 

2. The cmnsel for the appellknt may be heard for one hour, in- 
(943) cluding the opening argument and reply. 

3. The counsel for the appellee may he heard for one hour. 
4. The time occupied in reading the record before the argument be- 

gins shall not be counted as part of the time allowed for the argument; 
but this shall not embrace such parts of the record as may be read 
pending the argument. 

5. The time for argument may be extended by the Court in a case 
requiring such extension, but application for extension must be made be- 
fore the argument begins. The Court, however, may direct the argu- 
ment of such points as i t  may see fit outside of the time limited. 

6. Any number of counsel may be heard on either side within the 
limit of the time above specified; but, if several counsel shall be heard, 
each must confine himself to a part or parts of the subject-maiter 
involved in the exceptions not discussed by his associate counsel, 
unless directed otherwise by the Court, so as to avoid tedious and useless 
repetition. 

34. Printed Arguments or Briefs. 
When the cause is submitted on printed argument under Rule 10, or a 

brief is filed, whether counsel appear or not, such brief or argument, if 
of appellant, shall set forth a brief statement of the case, embracing so 
much and such parts of the record as mag be necessary to understand 
the case; the several grounds of exceptions and assignments of error 
relied upon by the appellant; the authorities relied upon classified under 
each assignment, and if statutes are material, the same shall be cited 
by the book, chapter and section; but this shall not be understood to 
prevent the citation of other authorities in the argument. 

35. Copies of Brief to be Furnished. 

(944) Fifteen copies shall be delivered to the clerk of the Court, one 
of which shall be filed with the transcript of the record, one 

handed to each of the justices at the time the argument shall begin, one 
to the reporter, and one to the opposing counsel, when he shall call for 
the same. 

36. Brief of Appellee. 
The appellele shall file the same number of like briefs, except that he 

may omit the statement of the case, and it shall be distributed in like 
manner. 
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37. Cost of Briefs. 
The actual cost of printing his brief, not exceeding sixty cents per 

page of the size of the pages in the North Carolina Reports, and not 
exceeding ten pages, shall be allotred to the successful party to be taxed 
in  the bill of costs. 

Emry v. R. R., 105-44. 

38. Reargument. 
The Court will, of its own motion, direct a reargument before decid- 

ing any case, if, in  its judgment, it is desirable. 

Lenoir v, Mining CO., 104-490; Emry v. R. R., 103-44. 

39. Agreement of Counsel. 
The Court will not recognize any agreement of counsel in  any case 

unless the same shall appear in the record, or in  writing, filed in the 
cause in this Court. 

Adams v. Reeves, 74-106; Rouse v. Quinn, 75-354; Walton v. Pearson, 
82-484; Scroggs v. Alexander, 88-64; Holmes v. Holmes, 88-833; Office v. 
Bland, 91-1; McCanless v. Reynolds, 91-244; Short v. Sparrow, 96-348; 
Mfg. Co. v. Simmons, 97-89; Graves v. Hines, 106-323; Sondley v. Asheville, 
112-694; Hemphill v. Morrison, 112-758; LeDuc v. Moore, 113-275; Graham 
v. Edwards. 114-228. 

40. Entry of Appearance. 
(945) 

S n  attorney shall not be recognized as appearing in any case unless 
he be entered as counsel of record in the case mentioneld therein. Upon 
his request, the clerk shall enter the name of such attorney, or he may 
enter it himself, thereby niaking him counsel of record for the party 
he may designate therein.' Such appearance of counsel shall be deemed 
to be general in the case, unless a different appearance be indicated. 
Counsel of record are not permitted to withdraw from a case, except by 
leare of the Court. 

Walton v. Sugg, 61-98; Suiter v. Brittle, 90-19. 

CERTIORARI AND SUPERSEDEAS. 

41. When Applied for. 
Generally, the writ of c e ~ t i o r a r i ,  as a substitute for an appeal, nlust 

be applied for a t  the term of this Court to which the appeal ought to 
have taken, or, if no appeal lay, then before or to the term of this Court 
next after the judgment complained of was entered i11 the Court below. 
I f  the writ shall be applied for after that term, sufficient cause for the 
delay must be shown. 

McDaniel v. Pollock, 87-503; Suiter v. Brittle, 92-53; Pittman v. Kimberly, 
92-562; S. v. McDowell, 93-541; S. v. Johnston, 93-559; Turner v. Powell, 
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93-341; Mayo v. Leggett, 96-237; Porter v. R. R., 97-63; S. v. Sloan, 97- 
499;  Briggs v. Jervis, 98-454; Boyer v. Teague, 100-571; Peebles v. Bras- 
well, 107-68' Lowe v. Elliott, 107-718; Guilford v. Georgia Co., 109-310; 
S. v. Black. 109-856. 

42. How Applied for. 

(946)  The writs of c e r t i o r a r i  and supersedeas  shall be granted only 
upon petition specifying the grounds of application therefor, ex- 

cept when a diminution of the record shall be suggested, and it appears 
upon the face of the record that i t  is manifestly defective, in which case 
the writ of c e r t i o r a r i  may be allowed, upon motion in writing. I n  all 
~ t h e r  cases, the adverse party may answer the, petition. The petition 
and answer must be verified, and the application shall be heard upon 
the petition, answer, affidavit, and such other evidence as may be pelr- 
tinent. 

Currie v. Clark, 90-17; Cheek'v. Watson, 90-302; Ware v. Nisbett, 92-202; 
Spence v. Tapscott, 92-576; Mayo v. Leggett, 96-237; Porter v. R. R., 97-63; 
S. v. Sloan, 97-499; Briggs v. Jervis, 98-454; Bryan v. Moring, 99-16; Wil- 
liamson v. Boykin, 99-238; Walker v. Scott, 106-56; Graves v. Hines, 
106-323. 

43. Notice of, 
T o  such petition or motion in the application shall be heard unless the 

petitioner shall h a ~ e  gixm the adverse party ten days notice, in writing, 
of the same; but the Court may, for just cause shown, shorten the time 
of such notice. 

Sanders v. Thompson, 114-282. 

' ADDITIONAL ISSUES, 

44. If Other Issnes Necessary. 
(947) I f ,  pending the consideration of an appeal, the Supreme Court 

shall consider the trial of one or more issues of fact necessary to . 
a proper decision of the case upon its merits, such issues shall be made 
up under the direction of the court; and certified to the Court below for 
trial, and the case will be retained for that purpose. 

3IOTIONS. 
43. In Writing. 

-111 motions made to the Court shall be reduced to writing, and shall 
contain a brief statement of the facts on which they are founded, and 
the purpose of the same. Such motion, not leading to debate, nor fol- 
lowed by voluminous evidence, may be made at the opening of the ses- 
sions of the Court. 

McCoy v. Lassiter, 94-131. 
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ABATERIENT AND REVIVOR. 
46. Death of Party. 

Whenever, pending an appeal in this Court, either party shall die, the 
proper representatives in  the personalty or realty of the deceased party, 
according to the nature of the cases may voluntarily come in, and, on 
motion, be admitted to become, parties to the action, and thereupon the 
appeal shall be heard and deltermined as in  other cases, and, if such 
representatives shall not so voluntarily become parties, then the oppos- 
ing party may suggest the death upon the record, and thereupon, 
on motion, obtain an order that unless such representatives shall (948) 
become parties within the first fire days of the ensuing term, the 
party moving for such order shall be entitled to have the appeal dis- 
missed; or, if the party moving shall be the appellant, he shall be en- 
titled to have the appeal heard and determined according to the course 
of the Court: Provided, such order shall be served upon the opposing 
party. 

47. When Appeal Abates. 
When the death of the party is suggested, and the proper representa- 

tives of the deceased fail to appear by the fifth day of the term next 
succeeding such suggestion, and no action shall be taken by the oppos- 
ing party within the time to compel their appearance, the appeal shall 
abate, unless otherwise ordered. 

OPINIONS. 
48. When Certified Down. 

"The clerk shall, on the first Monday in each month, transmit, by some 
safe hand, or by mail, to the clerks of the Superior Courts, certificates 
of the decisions of the Supreme Court, which shall have been on file ten 
days, in cases sent from said Court." Acts 1881, chapter 41. 

Cook v. Moore, 100-294; Summerlin v. Cowles, 107-459; S. v. Herndon, 
107-934; Scroggs v. Stevenson, 108-260. 

THE JUDGNENT DOCKET. 
(949) 

49. How Kept. 
The judgment docket of this Court shall contain an alphabetical index 

of the names of the parties in favor of whom and against whom each 
judgment was entered. On this docket the clerk of the Court will enter a 
brief memorandum of every final judgment affecting the right to real 
property, and of every judgment requiring, in  whole or part, the payment 
of money-stating the names of the parties, the term at which such 
judgment was entered, its number on the docket of the Court; and 
when it shall appear from the return on the execution, or from an order 
for an entry of satisfaction by this Court, that the judgment has been 
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satisfied, in  whole or in part, the clerk, at  the request of any one inter- 
ested in such entry, and on the payment of the lawful fee, shall make 
a memorandum of such satisfaction, whelther in whole or in part, and 
refer briefly to the evidence of it. 

EXECUTIONS. 
50. Teste of Executions. 

When an appeal shall be taken after the commencement of a term of 
this Court, the judgment and teste of the execution shall have effect 
from the time of the filing of the appeal. 

Rhyne v. McKee, 75-259, 

51. Issuing and Return of. 
Executions issuing from this Court may be directed to the proper 

officers of any county in the State. At the request of a party 
(950) in whose favor execution is to be issued, it may be made return- 

able, on any specified day after the commencement of the term of 
this Court n e ~ t  ensuing its teste. I n  the absence of such request, the 
clerk shall, within thirty days after the certificate of opinion is sent 
down, issue such execution to the county from which the cause came, 
making it returnable on the first day of the next ensuing term. The 
execution may, when the party in whose favor judgment is rendered 
shall so direct, be made returnable to the term of the Superior Court 
of said county held next after the date of its issue, and thereafter succes- 
sive executions will onlv be issued from said Superior Court, and, when 
satisfied, the fact shall be certified to this Court, to the end that an 
entry to this effect be made here. 

PETITION TO REHEAR. 
62. When Filed. 

A petition to rehear may be filed at  the same term, or during the vaca- 
tion succeeding the term of the Court at which the judgment was ren- 
dered, or within twenty days after the commencement of the succeeding 
term. I f  such petition is ordered to be docketed by the justice to whom 
i t  is submitted under Rule 53, such justice may, upon such terms as he 
sees fit, make an order restraining the issuing of an execution, or the 
collection and payment of the same, until thexex.t term of said Court, 
or until the pe'tition to rehear shall have been determined. 

Etheridge v. Vernoy, 71-184; Williams v. Williams, 71-216; Neal v. 
Cowles, 71-266; Watson v. Dodd, 72-240; Hicks v. Skinner, 72-1; Haywood 
v. Daves, 81-8; Devereaux v. Devereaux, 81-12; Earp v. Richardson, 81-5; 
Smith v. Lyon, 82-2; Young v. Greenlee, 85-593; Grant v. Edwards, 90-31; 
Strickland v. Draughan, 91~103;  Barcroft v. Roberts, 92-249; Emry v. R. R., 
102-234; Bird v. Gilliam, 123-64; s. c., 125-64. 
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$3. What to Contain. (951) 
The petition must assign the alleged error of the law complained 

of; or the matter overlooked ; or the newly discovered evidence ; and that 
the judgment complained of has been performed or secured. Such peti- 
tion shall be acconlpanied with the certificate of at  least two members 
of the bar of this Court, who have no interest in the subject-matter, 
and have never been of counsel1 for either party to the suit, that they * - 
have carefully examined the case and the law bearing upon the same, 
and the authorities cited in the opinion, and'that in their opinion the 
dwision is erroneous, and in what respect i t  is erroneous. The petition 
shall be sent to the clerk of this Court, who shall endorse thereon the 
time when it was received, and deliver the same to the justice designated 
by the petitioner, who shall be a justice who did not dissent from the 
opinion; but the petition shall not be docketed unless such justice shall ' 

endorse thereon that the case is a proper one to be reheard; and notice 
of the action had shall be given to the petitioner by the clerk of this 
Court, and if docketed, to the opposite party also. 

The rehearing may be granted as to the whole case, or restricted to 
specified points, as may be directed by the justice who grants the appli- 
cation. 

Kincaid v. Conly, 62-270; ibid. ,  64-387; Bledsoe v. Nixon, 69-81; Holmes 
v. Godwin, 69-467; Etheridge v. Vernoy, 71-184; Neal v. Cowles, 71-266; 
Williams v. Williams, 71-216; Hicks v. Skinner, 72-1; Shehan v. Malone, 
72-59; Watson v. Dodd, 72-240; Blackwell v. Wright, 74-733; Mason v. 
Pelletier, 80-66; Haywood v. Davis, 81-8; Devereux v. Devereux, 81-12; 
Earp v. Richardson, 81-5; Lewis v. Rountree, 81-20; Smith v. Lyon, 82-1; 
Matthews v. Joyce, 85-258; Mauney v. Gidney, 86-717; Grant v. Edwards, 
88-246; Wilson v. Lineberger, 90-180; Carson v. Dellinger, 90-226; Lock- 
hart v. Bell, 90-499; Ruffin v. Harrison, 91-76; Strickland v. Draughan, 
91-103; Barcroft v. Roberts, 92-250; White v. Jones, 92-388; Simmons v. 
Mason, 92-12; University v. Harrison, 93-84; Dupree v. Insurance Co., 
93-237; S. v. Starnes, 94-973; S. v. Gooch, 94-987; McDonald v. Carson, 
95-377; Fisher v. Mining Co., 97-95; Weathersbee v. Farrar, 98-255; Daven- 
port v. McKee, 98-500; S. v. Rowe, 98-629; Bowen v. Fox, 99-127; Harrison 
v. Grizzard, 99-161; Farrar v. Staton, 101-78; Clark v. Currie, 103-203; 
Emry v. R. R., 105-45; Gay v. Grant, 105-478; Morrisey v. Swinson, 106- 
221; Worthy v. Brady, 108-440; Bird v. Gilliam, 123-64. 

64. Notice of. 
Before applying for an order to restrain the issuing of an exe- (952) 

cution, or the collection and payment of the same, written notice 
must be given the adverse party of the intended motion, as prescribed 
by law, and also of the proposed application for a rehearing of the cause, 
with a copy of the petition therefor. The Cotlrt may, however, grant a 
temporary restraining order without notice. 

Ruffin v. Harrison, 91-76. 
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CLERKS AND CODINISSIONERS. 
55. Report in Hand of. 

The clerk and elTery commissioner of this Court who, by virtue or 
color of any order, judgment or decree of the Supreme Court in any 
action or matter pending therein, has received, or shall receive, any 
money or security for money, to be kept or in\-ested for the benefit of 
any party to such action or matter, or of any other person, shall, at the 
term of said Court held next after the first day of January in each 
year, report to the Court a statement of said fund, setting forth the 
title and number of the action or matter, the term of the Court at  which 
the order or orders under which the clerk or such commissioner professes 

to* act was made; the amount and character of the investment, 
(953) and the security for the same, and his opinion as to the suffi- 

ciency of such security. I n  every subsequent report he shall 
state the condition of the fund, and any change made in the amount 
or character of the inrestment, and every payment made to any person 
entitled thelreto. 

16. Report Recorded. 
The reports required by the preceding paragraph shall be examined 

by the Court or some member thereof, and, their or his approval en- 
dorsed, shall be recorded in a well-bound book, kept for the purpose, in 
the office of the clerk of the Supreme Court, entitled Record of Fun&, 
and the cost of recording the same shall be allowed by the Court and 
paid out of the fund. The report shall be filed among the papers of 
the action or matter to which the fund belongs. 

BOOKS. 
57. Books Takeu Out. 

N O  book belonging to the Supreme Court Library shall be taken 
therefrom except into the Supreme Court chamber, unless by the jus- 
tices of the Court, the Goaernor, the Attorney-General, or the head of 
some department of the executire branch of the State Govelmment, with- 
out the special permission of the Marshal of the Court, and then only 
upon the application in writing of a judge of a Superior Court holding 
court or hearing some matter in the city of Raleigh, the President of the 
Senate, the Speaker of the House of Representatives, or the Chairmen 
of the s e ~ ~ e r a l  corninittees of the Ge~neral Assembly; and in such case 
the Marshal shall enter in a book kept for the purpose the name of the 
officer requiring the same, the name and numbelr of the volume taken, 
when taken, and when returned. 

58. Minute Book. 
CLERK. 

The clerk shall keep a Permanent -+linute Book, containing a 
(954) brief summar. of th; proceedings of this Court in each a p p k l  
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59. Clerk to Have Opinions Typewritten and Sent to Judges. 
After the Court has decided a cause, the judge assigned to write it, 

shall hand the opinion, when written, to the clerk, who shall cause five 
typewritten copies to be at once made and a copy sent to each member 
of the Court, to the end that the same may be more carefully examined, 
and the bearing of the authorities cited may be considered prior to the 
day when the opinion shall be finally offered for adoption by the Court 
and ordered to be filed. 

LIBRARIAN. 
60. Reports by Him. 

The librarian shall keep a correct Catalog of all books, periodicals 
and pamphlets in  the library of the Suprenie Court, and report to the 
Court on the first day of the Spring Term of each year, mhat books have 
been added during the year next preceding his report to the library, by 
purchase or otherwise, and also what books have been lost or disposed 
of, and in mhat manner. 

61. Sittings of the Court. 
The Court will sit daily, Sundays and Mondays excepted, from 10 

a. m. to 2 p. m., for the hearing of causes, except when the docket of a 
district is exhausted before the close of the week allotted to it. 
The Court will sit, however, on the first Monday of each term for (955) 
the examination of applicants for license to practice law. 

62. Citation of Reports. 
Inasmuch as many of the volumes of Reports prior to the 63d have 

been reprinted by the State with the number of the report instead of 
the name of the reporter, and all the other volumes will be reprinted 
and numbered in like manner, counsel will cite the volumes prior to the 
63d as follows : 

1 and 2 Martin, 
Taylor, and Coaf. } as N' C' 

1 Haywood . . . . . I 1  2 " 

2 Haywood . . . . .  " 3 " 

1 and 2 Car. Law 1 Repository and . . " 4 " 

N. C. Term 
1 Murphey . . . . .  " 6 " 

2 Murphey . . . . . "  6 " 

3 Murphey . . . . . I 1  7 " 
1 H a w k s . .  . . .  . "  8 "  
2 Hawks . . . . . .  " 9 " 

3 Hawks . . . . . . I 1  10 " 

4 Hawks . . . . . .  " 11 " 

1 Devereux Law . . .  " 1 2  " 
2 Devereux Law . . .  " 1 3  " 
3 Devereux Law . . . "  14 " 

4 Devereux Law . . .  as 16 N. C. 
1 Devereux Equity . . " 16 " 

2 Devereux Equity . . " 17 " 

1 Dev. and Bat. Law . " 18 " 

2 Dev. and Bat. Law . " 19 ' I  

3 and 4 Dev. and 
Bat. Law } ' . 20 

1 Dev. and Bat. Eq. . .  " 21 " 

2 Dev. and Bat. Eq. . . "  22 " 

1 Iredell Law . . . .  " 23 " 

2 Iredell Law . . . .  " 24 " 
3 Iredell Law . . . . "  25 " 

4 Iredell Law . . : . ' I  26 " 

5 Iredell Law . . . .  " 27 " 
6 Iredell Law . . . .  " 28 " 

. . . .  7 Iredell Law " 29 " 
8 Iredell Law . . . .  " 30 " 
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9 Iredell Law . . . . as 31 N. C. 
10 Iredell Law . . . . " 32 " 
11 Iredell Law . . . . " 33 " 
12 Iredell Law . . . . " 34 " 

13 Iredell Law . . . . " 35 " 

1 Iredell Equity . . . " 36 " 
2 Iredell Equity . . . " 37 " 
3 Iredell Equity . . . " 38 " 

4 Iredell Equity . . . " 39 " 

5 Iredell Equity . . . " 40 " 

6 Iredell Equity . . . " 41 " 

7 Iredell Equity . . . " 42 " 

8 Iredell Equity . . . " 43 " 
Busbee Law . . . . . " 44 " 

Busbee Equity . . . . " 45 " 

1 Jones Law . . . . " 46 " 

2 Jones Law . . . . as 47 N. C. 
3 Jones Law . . . . " 48 " 

4 Jones Law . . . . " 49 " 

5 Jones Law . . . . " 5 0  " 
6 Jones Law . . . . " 51 " 

7 Jones Law . . . . " 52 " 

8 Jones Law . . . . " 53 " 
1 Jones Equity . . . " 54 " 

2 Jones Equity . . . " 55 " 

3 Jones Equity . . . " 56 " 

4 Jones Equity . . . " 57 " 
5 Jones Equity . . . " 58 " 
6 Jones Equity . . . " 59 " 
1 and.2 Winston . . . " 60 " 

Phillips Law . . . . " 61 " 

Phillips Equity . . . W 62 '6 

In quoting from the repl-inted Reports counsel will cite always the marginal 
( i .  e., the original) paging, except 1 N. C. and 20 N. C., which are  repaged 
throughout without marginal paging. 



RULES O F  PRACTICE 
IN THE 

Superior Courts of North Carolina 
REVISED AXD ADOPTED BY THE 

Justices of the Supreme Court, a t  February Term, 1897, 
by.Virtue of The Code, Sec. 961. 

Barnes v. Easton, 98-116. 

RULES. 
1. Entries on Records. 

No etntry shall be made on the records of the Superior Courts (the 
summons docket excepted) by any person than the clerk, his regu- 
lar deputy, or some person so directed by the presiding judge or the 
judge himself. 

Walton v. McKesson. 101-428. 

2. Surety on Prosecution Bond and Bail. 
No person who is in bail in any action or proceeding, either civil or 

criminal, or who is security for the proselcution of any suit, or upon ap- 
peal from a justice of the peace, or is security in any undertaking to be 
affected by the result of the trial of the action, shall appear as 
counsel or attorney in the same cause. And i t  shall be the duty (958) 
of the clerks of the several Superior Courts, to state in the docket 
for the Court, the names of the bail, if any, and security for the prose- 
cution in each case, or upon appeal from a justice of the peace. 

3. Opening and Conclusion. 
I n  all cases, civil or criminal, when no evidence is introduced by the 

defendant, the right of reply and conclusion shall belong to his counsel. 

Brooks v. Brooks, 90-142; Cheek v. Watson, 90-302. 

4. Examination of Witnesses. 
When several counsel are employed on the same side, the examination, 

or cross-examination, of each witness shall be conducted by one counsel; 
but the counsel may change with each successive witness, or with leave 
of the Court, in a prolonged examination of a single witness. When a 
witness is sworn and offered, or when testimony is proposed to be elicited, 
to which objection is made by counsel of the opposing party, the ceunael 
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so offering shall state for what purpose the witness, or the evidence to 
be elicited, is offered; whereupon the counsel objecting shall state his 
objection and be heard in support thereof, and the counsel so offering 
shall be heard in support of the competency of the witness and of the pro- 
posed evidence in conclusion, and the argument shall proceed no further 
unless by special leave of the Court. 

Olive v. Olive, 95-485; Dupree v. Insurance Co., 93-237. 

5. Motion for Continuance. 
When a party in a civil suit moves for a continuance on account of 

absent testimony, such party shall state, in a written affidavit, 
(959)  the nature of such testimony and what he expects to prove by it, 

and the opposite party may file his counter-affidavit, whereupon 
the motion shall be decided without debate, unless permitted by the 
Court. 

' (The above rules substantially p~escribed by the Supreme Court at 
January Term, 1815, the last being amended by Acts 1885, Chapter 394.) 

6. Decision of Right to Conclude Not Appealable. 
I n  any case where a question shall arise as to whether the counsel for 

the plaintiff or the counsel for the defendant shall have the reply and 
the conclusion of the argument, the Court shall decide who is so en- 
titled, and, except in the cases mentioned in Rule 3, its decision shall 
be final and not reviewable. 

Brooks v. Brooks, 90-142; Cheek v. Watson, 90-302; Austin v. Secrest, 
91-214; S. v. Keene, ,100-509; S. v. Anderson, 101-758; Shober v. Wheeler, 
113-870; S. v. Robinson, 124-802. 

7. Issues. 
Issues shall be made up as provided and directed in The Code, sec- 

tions 395 and 396. 

Wright v. Cain, 93-206; McDonald v. Carson, 94-187; Carpenter v. 
Tucker, 98-396; Mining Co. v. Smelting Co., 99-445; Davidson v. Gifford, 
100-18; Humphreys v. Trustees, 109-132; Carey v. Carey, 108-267; Perry 
v. Jackson, 88-103; Silver Valley Co. v. Baltimore S. Co., 99-445; McAdoo 
v. R. R., 105-140; Denmark v. R. R., 107-187; Leach v. Linde, 108-547. 

5. Judgments. 
Judgments shall be docke~ted as provided and directed in The Code, 

section 433. 

9. Transcript of Judgment. 
Clerks of the Superior Courts shall not make out transcripts of 

(960) the original judgment docket, to be docketed in another county, 
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until after the expiration of the term of the Court a t  which such judg- 
ments were rendered. 

Norwood v. Thorp, 64-682; Parley v. Lea, 20-169. 

10. Docketing Pagi'strate's Judgments. 
Judgmmts rendered by a justice of the peace upon a summons issued 

and returnable on the same day as the cases are successively reached 
and passed on, without continuance as to any, shall stand upon the same 
footing, and transcripts for docketing in the Superior Court shall be 
furnished to applicants at the same time after such rendition of judg- 
ment, and, if delivered to the clerk of such court on the same day, shall 
create liens on rela1 estate, and have no priority or precedence the one 
over the other, .if all are, or shall be, entered ten days after such 
delivery to said clerk. 

Johnson v. Sedberry, 65-1. 

11.  rans script on Appeal to Supreme Court. 
I n  every case of appeal to the Supreme Court, or in which a case is 

taken to the Supreme Court by means of the writ of certiorali as a sub- 
stance for an appeal, it shall be the duty of the Clerk of the Superior 
Court, in  preparing the transcript of the record for the Supreme Court, 
to set forth the proceedings in the action in the order of time in which 
they occurred, and the several processes or orders, and they shall be 
arranged to follow each other in order as nearly as practicable. 

The pages of the transcript shall be plainly numbered, and there shall 
be written on the margin of each a brief statement of the subject-mat- 
ter, opposite to the same. 

On some paper attached to the transcript of the record, there (961) 
shall be an index to the record in the following, or some equival- 
ent form : 

Summons-date . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  .page I 
Complaint-First cause of action.. . . . . . . . . . . . .  .page 2 
Complaint-Second cause of action. . . . . . . . . . . . .  .page 3 
Affidaoit for attachm6nt . . . . . . . . . . . . . . . . . . . . . .  .page 4 

and so on to the end. 

12. Transcript on Appeal-When Sent Up. 
Transcripts on appeal to the Supreme Court shall be forwarded to that 

Court in twenty days after the case agreed, or case settled by the judge, 
is filed in office of Clerk of the Superior Court. 

Code, sec. 551; Walker v. Scott, 104-481; Bailey v. Brown, 105-127; S. v. 
Nash, 109-822; Griffin v. Nelson, 106-235; Roberts v. Lewald, 108-405; 
Avery v. Pritchard, 93-266; S. v. Deyton, 119-880. 
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13. Reports of Clerks and Commissioners. 
Every Clerk of Superior Court, and every commissioner appointed by 

such court, who, by virtue or color of any order, judgment or decree 
of the Court in any action or proceeding pending in it, has received or 
shall receive any money or security for money, to be kept or invested 
for the benefit of any party to such action, or of any othelr person, shall, 
a t  the term of such court held on or next after the first day of January 
in  each year, report to the judge a statement of said fund, setting forth 
the title and number of the action, and the term of the Court a t  which 
the order, or orders, under which the officer professes to act, were made, 
the amount and character of the investment, and the security for the 
same, and his opinion as to the sufficiency of the security. I n  every re- 
port, after the first, he shall set forth any change made in the amount 

or character of the investment since the last report, and every 
(962) payment made to any person entitled thereto. 

The reports required by the next preceding paragraph +all 
be made to the Judge of the Superior Court holding the first term of the 
Court in each and every year, who shall examine, or cause the same to 
be examined, and, if found correct, and so certified by him, shall be en- 
tered by the clerk upon his book of accounts of guardians and other 
fiduciaries. 

14. Recordari. 
The Superior Court shall grant the mrit of recordari only upon the 

petition of the party applying for it, specifying particularly the grounds 
of the application for the same. The petition shall be verified and the 
writ may be granted with or without notice; if with notice, the petition 
shall be heard upon answer thereto duly verified, and upon affidavits 
and other evidence offered by the parties, and the decision thereupon 
shall be final, subject to appeal as in  other cases; if granted without 
notice, the petitioner shall first give the undertaking for costs, and for 
the writ of supemedeas, if prayed for as required by The Code, see. 
545. I n  such case, the -writ shall be made returnable to the term of the 
Superior Court of the county in  which the judgment or proceeding com- 
plained of was granted or had, and ten days notice in writing of the 
filing of the petition shall be given to the adverse party before the term 
of the Court to which the writ shall be made returnable. The defendant 
in the petition, at  the term of the Superior Court to which the said writ 
is returnable, may move to dismiss, or answer the same, and the answer 
shall be verified. The Court shall hear the application a t  the return 
term thereof-unless for good cause shown the hearing shall be con- 
tinued-upon the petition, answer, affidavits and such evidence as the 

Court may deem pertinent, and dismiss the same, or order the 
(963) case to be placed on the trial docket according to law. 
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I n  proper cases the Court may grant the writ of certiorari in  like 
manner, except that in case of the suggestion of a diminution of the 
record, i t  shall manifestly appear that the record is imperfect, the Court 
may grant the writ upon motion in the cause. 

See cases cited in  Clark's Code (2d Ed.),  pp. 554 and 555; Boing v. R. R., 
88-62; Davenport v. Grissom, 113-38. 

15. Judgment-When to Require Bonds to b e  Filed. 
I n  no case shall the Court make or sign any order, decree or judg- 

ment directing the payment of any money or securities for money be- 
longing to any infant or to any person, until i t  shall first appear that 
such person is entitled to receive the same and has given the bonds re- 
quired by law in  that respect, and such payments shall be directed only 
when such bonds as required by law shall have been given and accepted 
by competent authority. 

16. Next Friend-How Appointed. 
I n  all cases where i t  is proposed that infants shall sue by their next 

friend, the Court shall appoint such next friend, upon the written ap- 
plication of a reputable disinterested pejrson closely connected with such 
infant ; but, if such person will not apply, then upon the like application 
of some reputable citizen, and the Court shall make such appointment 
only after due inquiry as to the fitness of the pelrson to be appointed. 

McCormack v. High, 75-263; George v. High: 85-113; Young v. Young, 
91-359; Tate v. Mott, 96-19; Smith v. Smith, 108-365; Hollomon v. Hollo- 
mon, 125-32; Abbott v. Hancock, 123-102. 

17. Guardian Ad Litem-How Appointed. 
All motions for a guardian ad litem shall be made in writing, (964) 

and the Court shall appoint such guardian only after due inquiry 
as to the fitness of the person to be appointed, and such guardian must 
file an answer in every case. 

Moore v. Gidney, 75-34; Young v. Young, 91-359. 

18. Cases Put, at Foot of Docket. 
All civil actions that have been at  issue for two years, and that niay 

be continued, by consent, at any term, will be placed at the end of the 
docket for the next term in their relative orde~r upon the docket. When 
the continuance shall be ordered, and when a civil action shall be con- 
tinued, on motion of one of the parties, the Court may, in  its discretion, 
order that such action be placed at the end of the docket, as if continued 
by consent. 

19. When Opinion is  Certified. 
When the opinion of the Supreme Court in  any cause which has been 

appealed to that Court has been certified to the Superior Court, such 
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cause shall stand on docket in its regular order a t  the first term after 
receipt of the opinion for judgment or trial, as the case may be, except 
in  criminal actions in which the judgment has been affirmed. 

Act 1887, ch. 192,  sec. 3. 
Calvert v. Peebles, 82-334; Murrill v. Murrill, 90-120; Spence v. Tapscott, 

93-250; Williams v. Whiting, 94-481; White v. Butcher, 97-7; Stephens v. 
Koonce, 106-222; Cook v. Moore, 100-294. 

20. Calendar. 
When a calendar of civil actions shall be made undejr the supervision 

of the Court, or b;y a comniittee of attorneys under the order of the 
Court, or by consent of the Court, unless cause be shown to the 

(965) contrary, all actions continued by consent, and numbered on the 
docket between the first and last numbers placed upon the calen- 

dar, will be placed at  the end of the docket for the next term, as if con- 
tinued by consent, if such actions have been at  issue for two years. 

21. Cases Set for a Day Certain. 
Keither civil nor criminal actions will be set for trial on a day cer- 

tain, or not be, called for trial before a day certain unless by order of the 
Court; and if the other business of the term shall have been disposed 
of before the day for which a civil action is set, the Court will not be 
kept open for the trial of such action except for some special reason 
apparent to the judge; but this rule will not apply when a calendar has 
been adopted by the Court. 

2'2. Calendar Under Control of Court. 
The Court will reserve, the right to determine whether it is necessary 

to make a calendar, and, also, for the dispatch of business, to make 
orders as to the disposition of causes placed upon the calendar and not 
reached on the day for which they may be set. 

23. Konjury Cases. 
When a calelndar shall be made, all actions that do not require the 

interrention of a jury, together with motions for interlocutory orders, 
 ill be placed on the motion docket and the judge will exercise the right 
to call the motion docket at  any time after the calendar shall be taken 
UP. 

24. Appeals From Justices of the Peace. 

( 9 6 6 )  Appeals from justices of the peace in c i d  actions will not be 
called for trial unless the returns of such appeals have been dock- 

eted ten days previous to the term, but appeals docketed less than ten 
days before the term may be tried by consent of parties. 

S. v. Edwards, 110-511. 
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25. On Consent Continuance-Judgment for Costs. 
When civil actions shall be continued by consent of parties, the Court 

will, upon suggestion that the charges of witnessels arid fees of officers 
have not been paid, adjudge that the parties to the action pay respec- 
tively their own costs, subject to the right of the prevailing party to 
have such costs taxed in the final judgment. 

26. Time to File Pleadings-How Computed. 
When time to file pleadings is allonred, it shall be computed from 

the adjournment of the Court. 

Mitchell v. Hoggard, 105-173; Seay v. Yarborough, 94-291; Delafield v. 
Cons. Co.. 115-21. 

27. Counsel Not Sent for. 
Except for some unusual reason, connected with the business of the 

Court, attorneys will not be sent for when their cases are called in their 
regular order. 

28. Criminal Dockets. 
Clerks of the Courts will be required, upon the criminal dockets pre- 

pared for the C o u ~ t  and solicitor, to state and number the criminal busi- 
ness of the Court in  the following order : 

First-All criminal causes at  issue. Second-All warrants (967) 
upon which parties have been held to answer at the term. Third- 
All presentments made at preceding term undisposed of. Fourth-All 
cases wherein judgments nisi have been entered at  the preceding tern1 
against defendants and their sureties, and against defaulting jurors or 
witnesses in  behalf of the State. 

29. Civil and Criminal Dockets-What to Contain. 
Clerks will also be required, upon both civil and criminal dockets, to 

bring forward and enter in different columns of sufficient space, in 
each case : 

First-The names of the parties. Second-The nature of the action, 
Third-A summary history of the case,' including the date of issuance 
of process, pleadings filed, and a brief note of all proceedings and orders 
therein. Fourth-A blank space for the entries of the term. 

50. Books. 
The Clerks of the Superior Courts shall be chargeable with the care 

a i ~ d  preservation of the volumes of Reports, and shall report a t  each 
term to the prelsiding judge, whether any, and what volumes hare  been 
lost or damaged since the last preceding term. 





I N D E X  

ABANDONMENT OF ONE CAUSE OF ACTION FOR ANOTHER. 
1.  A plaintiff cannot abandon his cause of action and recover upon a n  

entirely different cause of action without amendment, unless the 
defendant enters no objection, and permits the case to be tried in  the 
changed aspect. Sams v .  Price, 572. 

2. Where the complaint in an action alleged a contract between plaintiff 
and defendant, i t  was error in  the trial of the action to admit testi- 
mony of an alleged contract between the defendant and another 
person for the plaintiff's benefit. Ibid. 

ACCESSORY. 

1.  Where one aids and abets the con~nlission of a burglary, although he 
does not go within 40 feet of the house that is broken, he'is equally 
guilty with the one who actually enters. S.  v .  Pearson, 871. 

2 .  Under the indictment for a n  assault to murder, charging defendant a s  
principal, a conviction as  accessory cannot be had. 8. v .  Green, 899. 

ACTION AGAINST ADMINISTRATOR. - 
Under sec. 193  of The Code, an action against a n  administrator of a dece- 

dent, whether upon the official bond of the administrator or for tlie 
purpose of holding him liable for any act of his, or for any liability 
of his intestate incurred in  his lifetime, must be brought in the county 
where the bond mas given if the principal or any of his sureties is in  
such county. Alliance v .  Murrell, 124. 

Against Sheriff, 350. 
For Breach of Contract, 80. 
For  Damages, 150, 262, 387, 403, 526, 606, 677, 693, 710, 715, 728, 740, 746, 

751, 758, 771. 
For Damages Against Municipality: 

A claim for damages against a municipality is not such a claim as  must, 
under the provisions of sec. 757 of The Code, be presented to the 
municipal authorities to be audited and allowed or refused before 
action can be brought thereon. Frisby v .  iVnrshal1, 570;  Sheldon v. 
Asheville, 607. 

For Penalty, 120. 
In  Tort:  

Where a n  action is brought and tried as a n  action in tort,  i t  must be 
reviewed on appeal on the same theory, and this Court will not under- 
take to determine whether i t  might not have been tried favorably 
for the plaintiff, as  a n  action for breach of contract, even though the 
complaint contain averments which would sustain such an action. 
Allen v .  R. R., 710. 

Of Claim and Delivery, 161. 
Of Debt, 536. 
Of Trespass, 434. 
Of Trespass Quare Clausunz Fregit. 514, 623. 
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ACTION-Continueb. 
On Note, 278, 422, 481, 591:  

Where, in an action on a promissory note, i t  appeared that the testator 
of defendants executed the note for his part of the purchase money 
for land conveyed by plaintiffs to a corporation, of which the testator 
of defendants and others were incorporators, under an agreement 
that  they should so convey one-fourth of the purchase money to be 
paid in cash or by notes of such incorporators, and that  the corpora- 
tion should execute its note to each incorporator for the cash he had 
paid, or note he had given for his part of the purchase money, and 
should issue stock to him for that amount, all of which was done: 
Held, that  a consideration for the note was shown. Johnson u. Rode- 
ger, 446. 

On Note for Purchase of Land, 494. 
On Account, 367. 
On Contract: 

1 .  Under sec. 244 (1) of The Code a tort can be pleaded as  a counter- 
claim to an action in contract "if connected with the subject of the 
action." Branch 9. Chappell, 81. 

2 .  In  an action for work and labor done, in cutting timber trees, the 
defendant may plead as  a counterclaim damage sustained through 
the negligence of plaintiff in permitting fire to escape, whereby prop- 
erty was destroyed and expense incurred in preventing greater dam- 
age. Ibid. 

On Covenant for Quiet Enjoyment, 174. 
On Receiver's Bond: 

1 .  Sureties upon the bond of a receiver do not become parties to a suit 
on the same or officers of the court by reason thereof, and their 
liability can be enforced only by an independent action against them, 
and not by a summary proceeding to show cause or by motion in the 
cause. Black w. Gentry, 502. 

2 .  Where judgment has been obtained against a receiver, he is not a 
necessary party to an action against the sureties on his bond. Ibib. 

3. In  cases where it is necessary to obtain leave to sue on a receiver's 
bond, the complaint should allege that such leave has been granted, 
but faildre to do so is not a defect in the cause of action, but a 
defective statement of a good cause of action, and is cured by failure 
to  demur eepecially on that  ground. Ibicl. 

Right of Husband for Injuries to Wife, 150. 
To Cancel Deed, 450, 534. 
To Enforce Mechanics' Lien, 289. 
To Foreclose Mortgage, 130, 318, 323, 420:  

1 .  The wife and heirs a t  law of a mortgagor being necessary parties in 
a n  action to foreclose, a widow who as  feme covert joined in the 
mortgage of her husband, and the devisee of the mortgagor, and 
those claiming under him, are likewise necessary parties. Chadbourn 
v. Johnston, 282. - 

2 .  Where all the legal parties are made defendants in  a summons issued 
in an action to foreclose, and the summons is  returned, executed, 
such return carries with i t  the presumption of service and gives the 
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ACTION-Continued. 
court jurisdiction and authority to proceed to judgment. But this 
presumption may be rebutted and judgment set aside upon evidence 
showing that in  fact the summons had not been served. Ibid. 

3. Where the necessary parties defendant in an action to foreclose a re  
put into court by responsible and solvent practicing attorneys making 
a general appearance for them, the fact that summons had not been 
served will not induce this Court to set aside a judgment, otherwise 
regular, rendered in such action. 

To Recover for Usurious Interest Paid, 249, 257. 
To Recover Land, 95, 449, 530, 582, 598, 623. 
To Recover Leased Property, 343. 
To Recover Personal Property, 581. 
To Set Aside Fraudulent Deed, 26, 59, 68, 99, 575. 

- To Set Aside Deed for Fraud and Undue Influence, 314: 
1 .  Where, in  a n  action to set aside a deed alleged to have been obtained 

by undue influence, the complaint states that the said deed was 
obtained by the undue influence of the defendants over J. R. ( the 
grantor),  and of other persons in their behalf: Held, that  the com- 
plaint states a cause of action. Riley v. Hall, 406. 

2 .  In  the trial of a n  action, brought by persons admitted to be the heirs 
of a deceased person, to set aside a deed of their ancestor obtained 
through undue influence, and to recover the land conveyed thereby, 
i t  is not necessary to submit an issue as to plaintiff's ownership, the 
validity of the deed being the only question of fact involved. Ibid. 

3.  In  the trial of a n  action to set aside a deed alleged to have been 
obtained from the grantor by undue influence of the defendants and 
others in  their behalf, evidence that the mother of the grantees had, 
prior to i ts  execution, acquired a strong influence over the grantor, 
who was an old man in poor health and of feeble mind; that  she 
caused a separation between him and his wife, and continued to live 
with him until his death, is admissible on the issue of undue influence 
in obtaining the deed, and, together with the failure of the grantees 
to show payment of but a small part of the value of the property, is 
sufficient to authorize the submission of the issue to the jury. Ibid. 

To Subject Land to Payment of Debt, 292. 
Different Causes of: 

1 .  Where, i n  a n  action to enjoin the sale of mortgaged land and for 
a cancellation of the note secured by the mortgage, the plaintiff 
alleged that the note had been paid and discharged in full by the 
sale of securities deposited with defendant for much more than the 
mortgage debt, and prayed judgment for the cancellation of the note; 
and, a~ a second cause of action, prayed judgment for the residue of 
the proceeds of the sale of the securities, and defendant admitted the 
sale of the securities for more than the mortgage debt, but averred 
that the excess was applied by plaintiff's consent to the payment of 
other debts due by plaintiff: Held, that upon the admission of the 
mswer, the plaintiff having established a prima facie case, was 
entitled to the equitable relief prayed for, and it  was incumbent upon 
the defendant to prove the averments of his answer. Cook v. 
Guirkin, 13.  
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2. In  such case, a motion by the plaintiff for judgment on the admissions 

in answer, before empaneling the jury, or his refusal to offer evidence 
in support of his second cause of action after the empaneling, does 
not affect his right to judgment on the first cause of action, though 
it  waives his claim for relief on the second. Ibid. 

ADMINISTRATOR. 
1.  Where, in a suit against an administrator who has sold lands of his  

intestate for payment of debts, the holder of a docketed judgment 
against the decedent is adjudged to be entitled to the proceeds of the 
sale of the lands, the administrator is not entitled to retain the 
amount paid by him for taxes and insurance on the property, but is  
entitled to con~missions on the amount necessary to pay the plain- 
tiff's judgment. Hahn v. Mosely, 73. 

2. Under sec. 193 of The Code, a n  action against a n  administrator of a 
decedent, whether upon the official bond of the administrator or for 
the purpose of holding him liable for any act of his, or for any  
liability of his intestate incurred in  his lifetime, must be brought in 
the county where the bond was given if the principal or any of his  
sureties is in such county. Alliance v. Murrell, 124. 

3. The grant of letters of administration on the estate of a decedent who, 
a t  hie death, was domiciled and had assets in  another State, is valid 
if it be shown that he owned property, then in this State, no matter 
how or when it  was brought into the jurisdiction of the court grant- 
ing such letters. Shields v. Life Insurance Co., 380. 

4. An administrator having in his possession a policy issued on the life 
of his intestate has a right to bring an action to recover the amount 
thereof, although an administrator has also been appointed in the 
State of the decedent's domicile. Ibid. 

5. The necessary and proper expenses of interment of a decedent a re  a 
first charge upon the assets in the hands of the personal representa- 
tive, and the law will imply a promise to one who, from the necessity 
of the case, for any reason incurs the expense of a proper burial, and 
i t  is not necessary that  the administrator should promise to pay the 
claim in order to obtain a judgment therefor against him. Ray v. 
Honeycutt, 510. 

6. If the parties who have precedence in  the right of administration on 
the estate of a decedent, under sec. 1376 of The Code, fail to apply 
within six months from the death of the decedent, a s  required by 
sec. 1394, an appointment by the clerk of a proper person after tha t  
period will not be revoked. Withrow v. DePriest, 541. 

ADVANCEMENT. 
1 .  Where property is transferred from a parent to a child, the question 

whether it  is a gift, loan, or advancement is to be settled by the 
intention of the parent and surrounding circumstances to show which 
par01 evidence is admissible. Kiger v. Terry, 456. 

2. Where a deed from a parent to a child recites a valuable consideration 
near the value of the property conveyed, the presumption is  that the 
conveyance was not intended as a n  advancement, and the burden of 
proving it  to be an advancement is upon him who alleges it  to be 
such. Ibid. 
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AFFRAY. 
On the trial of defendants G. and A. for an affray and mutual assault with 

a deadly weapon, i t  appeared that G., after walking up and down the 
street swearing that he could whip any man, struck A. i n  the face 
with his fist, the blow being heard across the street; that A. struck 
G. with a pair of iron pliers; that G. then put his hand in his pocket 
as  if to draw a knife, and A. caught him by the arms and prevented 
him from getting his hand out of the pocket, and that  G., getting 
loose, jumped upon a box and, saying he was a n  officer, commanded 
the peace: Held, that the evidence was sufficient to support a verdict 
of guilty against G. (A. having pleaded guilty). S. v. Amis, 804. 

AGENT. 
An auctioneer is  the agent of the seller, and becomes the agent of the 

highest bidder to complete the purchase by signing such memoran- 
dum as will meet the requirements of the statute of frauds. Proctor 
v. Finley, 536. 

Selling Through, by Manufacturer: 
The permission given in sec. 23, ch. 116, Laws 1895, to sell articles 

of one's own manufacture without taking out peddler's license is  
personal to the manufacturer, and does not extend to a n  agent 
employed by the manufacturer to sell his goods. ~9. v. Rhyne, 905. 

AGREEMENT CONCERNING LAND. 
A mortgagor from whom the mortgagee, after receiving various payments 

on the debt, agrees to take in final payment so much of the land a s  
will equal, a t  a stated price per acre, the balance of the debt due, 
cannot profit by the agreement when the land is so encumbered by 
other mortgages and judgments as to disable him from conveying a 
good and unencumbered title to the land. Christnzas v. Haywood, 130. 

Of Counsel, 311, 718. 

AGRICULTURAL LIEN. See Lien. 

AIDER BY ANSWER, 724. 

ALIENATION, RESTRICTION UPON, WHEN VOID. 
A condition annexed to a conveyance in fee-simple, by deed or will, pre- 

venting alienation of the estate by the grantee within a certain period 
of time is void. Latinzer v. Waddell, 370. 

ALLOWANCE T O  FAMILY OF LUNATIC, 359. 

AMENDMENT 
Upon motion of the plaintiff in an action, after trial has been entered into, 

the judge is  empowered under Code, sec. 908, to allow amendment of 
defective summons. NcB?-ide v. Welborn, 508. 

APPEARANCE BY ATTORNEY UNAUTHORIZED, EFFECT OF. 
Where the necessary parties defendant in an action to foreclose are put 

into court by responsible and solvent practicing attorneys, making a 
general appearance for them, the fact that summons had not been 
served will not induce this Court to set aside a judgment, otherwise 
regular, rendered in such action. Chaclbourn v. Johnston, 282. 



APPEARANCE-Continued. 
General : 

Where a defendant brought into court on attachment process subse- 
quently entered a general appearance and filed a n  answer to the 
merib,  a motion to dismiss the attachment, on the ground that i t  
would not lie under the statute, was properly refused as  immaterial. 
Rocky Mount NiZZs v. R. R., 693. 

APPEAL, 311, 314. See, also, Case on Appeal. 
1. The exercise of the discretionary power of a court to extend time for 

filing pleadings is  not reviewable. Gwinn u. Parker, 19. 
2. Findings of fact, as  to whether land sold a t  judicial sale brought a full 

and fair price are not reviewable on appeal. Crabtree v. Scheelky, 56. . 
3. A pretended judgment which adjudges nothing .against the defendant, 

and on which an execution cannot issue, is  insensible, and no appeal 
lies therefrom. Carter v. Elmore, 296. 

4. Where notice of appeal and entry thereof on the docket were both made 
within ten days after adjournment of the court a t  which judgment 
was rendered, .it is immaterial that the entry was made after notice 
given, the entry being required only as  record proof of the notice. 
Simmom v. Allison, 556. 

5. Where the sole question involved in an appeal is whether the judgment 
appealed from is in conformity with the opinion of this Court in  a 
former appeal in  the same case, i t  is not necessary that  the transcript 
should contain any part of the record other than the formal recitals 
showing that  the court was properly constituted and held, the pro- 
ceedings had subsequent to the filing of the opinion of this Court, 
and the exceptions made to such subsequent proceedings. Ibid. 

6. While the better practice in entering exceptions to a charge is to make 
them on a motion for a new trial, in order that  the trial judge may, 
if he sees proper, grant a new trial without appeal, yet the appellant 
has the right to assign the errors for the first time i n  his case on 
appeal. Bank v. Szcmner, 591. 

7. Exceptions to errors (other than those to the charge) that  might be 
cured by the judge if made during the trial, cannot be made for the 
first time in the case on appeal. Ibid. 

8. An omicssion to state evidence favorable to a party is not assignable 
as  error unless pointed out a t  the time. Ibid. 

9 .  The improper service of a case on appeal is cured by the appellee's 
acceptance of the case and filing exceptions thereto, without objecting 
to the mode of service. Woodzoorkiag Co, v. Southwick, 611. 

10. The rule that a party is bound by orders made in a pending cause 
during the session of court, whether actually present or not, applies 
only to such orders as the court has a right to make in the course or 
progress of the case without the consent of the parties, but not to 
such as  it  has no right to make or enter upon the docket, except by 
the consent of both parties, such as  an entry of additional time to 
make and serve case on appeal. Ibid. 

11. Where a n  entry upon the minute docket of the Superior Court a t  the 
close of a trial, as  shown by the transcript of the record on appeal, 
shows an order as  follows: "Thirty days to defendant to serve case 
on appeal," this Court will presume that  such order was made by 
consent of the parties. Ibid. 
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12. A petitioner for a certiorari must show himself free from laches by 
doing all in  his power toward having the appeal perfected and 
docketed in time. Brown v. House, 622. 

13. The fact that the clerk below charged exorbitant fees for making the 
transcript of "the case on appeal," signed by the judge, is  no excuse 
for appellant's failure to send up the record. If the fees were exorbi- 
tant, the appellant's remedy was to pay the fees, send up the tran- 
script, and move to have the clerk's charges retaxed. Ibicl. 

14. The overruling of a n  objection to a transcript of the record, sent from 
the county from which a case has been removed, cannot be assigned 
as  error if the objector refused to specify in  what respects the  tran- 
script was defective; certainly, where there is no contention that  the 
record is not sufficient to show that the court below had jurisdiction. 
S. v. Hassell, 852. 

APPEAL, DEFECTIVE RECORD. 
Where, by inadvertence, the judgment of the court below in a criminal 

action is omitted from the transcript, the court will, ex mero motu, 
send down a n  instanter certrorari to perfect the record. 8. v. Beal, 
809. 

Dismissal of: 
Where a prisoner convicted of a capital felony escapes from custody 

and is a t  large when his appeal is called for hearing, this Court may, 
in  its discretion, either dismiss the appeal or hear and determine the 
assignments of error or continue the case. R. v. Cody, 908. 

From Justice's Court: 
The provision of sec. 877 of The Code, that when the adverse party is  

present when appeal is prayed from a justice's judgment written 
notice of appeal need not be given to the justice or the adverse party, 
implies that  when the appellee is not present in person or by attorney 
or agent the statutory notice must be given and served. ilfarion v. 
Tilley, 473. 

In Forma Pauperis: 
1. An order granted under sec. 553 of The Code, permitting a n  appeal 

without giving bond or making a deposit, does not relieve the appel- 
lant in  civil actions from the payment of costs of transcript, or in  
Supreme Court in  advance. Speller v. Speller, 356. 

2. The leave to sue m a pauper, under sees. 210 and 212 of The Code, 
does not extend in civil actions beyond the trial in  the Superior 
Court, his appeal being governed by sec. 553 of The Code, which only 
relieves him from giving securrty for the costs of the appeal, but he 
must pay the fees as  to the appeal due the officers of both courts for 
services rendered. Ibid. 

3. Where a party who has had leave to sue as  a pauper, and to appeal 
without giving bond, r e f u ~ e s  to pay the costs of the tranicript,  a 
certiorari will not be granted. Ibid. 

APPEAL, MOTION TO DISMISS. 
A motion to reinstate a n  appeal dismissed for failure to print will not be 

granted when i t  appears that the judgment appealed from was ren- 
dered on August 24; that  the clerk was directed on 1 October to make 
transcript and to send i t  up by express on 10 October; that  i t  reached 

617 



INDEX. 

APPEAL-Continued. 
this Court and was docketed on 12 October with two other cases; 
that when i t  was called for hearing on 13 October the record was not 
printed, although the other cmes accompanying i t  had, through the 
care of the appellants therein, been printed and were argued. Stain- 
back v. Harris, 107. 

Printing Record on: 
1. Printing the record on appeal, as required by the rule of Court, is  

the duty of the appellant, and neglect to have it  done is  his fault and 
not that of his attorney. Stainback v. Harris, 107. 

2 .  Under Rule 28, the whole of the case on appeal as  settled by the 
parties or the judge below, and not such parts only as the appellant 
may select as  material in his opinion, must be printed, and for a non- 
compliance with the rule in this respect the appeal will, on motion, 
be dismissed. Barnes v. Crawford, 127. 

ASSAULT WITH DEADLY WEAPON. 
1.  The question whether a defendant, indicted for assault with a deadly 

weapon, has reason to believe that  the person attacked intended to 
assault him, is a question for the coneideration of the jury and not 
for the defendant or the trial judge, who should submit the case with 
appropriate instructions. S. v. Harris, 861. 

2. Where defendant and prosecutor, unfriendly for some time, had words, 
after which the defendant testified the prosecutor followed him, with 
his hand a t  his hip pocket, as  he went to his cart, and that,  fearing , 
the prosecutor and fearful of assault, he then shot him: Held, that 
the court erred in charging the jury that  if they believed the evidence, 
in  any aspect, the defendant was guilty. Ibid. 

ASSOCIATION OF RAILWAY TRANSPORTATION LINES, LIABILITY O F  
MEMBERS. 

1. Where two or more common carriers unite in forming an association 
creating a through line for the transportation of freight, payment of 
tariff charges to be made a t  the baginning or end of the transporta- 
tion, with through bills of lading giving the names of the traffic 
agents of the different lines, the freight charges to be divided accord- 
ing to the respective mileage of the companies, they become a co- 
partnership, and each line is liable for  any damage resulting from 
delay or otherwise on any part of the through line, notwithstanding 
a provision in the bill of lading that  each company shall be liable 
only for loss or damage occurring on its own line. Rocky iVount 
Mills v .R .  R., 693. 

2.  In  the trial of an action against a railroad company for loss occasioned 
by its delay in  transporting machinery shipped over its line by plain- 
tiff, which was engaged in equipping a cotton factory, i t  appeared that 
workmen employed by the plaintiff were forced to remain idle, though 
under pay of plaintiff: Held, that  the nleasure of plaintiff's damages 
was the interest on the unemployed capital, the wages paid to work- 
men and such other costs and expenses incurred by plaintiff in  conse- 
quence of the delay. Ibid. 

3. Where, in the trial of a n  action against two railroad companies for 
damages for delay in  transporting freight, i t  appeared that  the con- 
tract of shipment was made with an association of freight lines of 
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ASSOCIATION OF RAILWAY TRANSPORTATION LINES-Continued. 
which defendants were membere, and the court submitted to the jury 
a n  issue a s  to whether, under the contract of association, the roads 
over which the freight was carried were responsible for the entire 
obligation of the contract of carriage, the jury answered in the 
affirmative: Held, that the error, if any, in permitting the jury to 
pass upon the effect of the contract, was cured by the verdict. Ibid. 

ATTACHMENT. 
1. Code, sec. 373, providing for the restitution of property upon an order 

dissolving the attachment, does not apply to cases where there has 
been a sale or transfer of the property by the defendant to the plain- 
tiff after the levy of the attachment. Jackson v. Burnett, 195. 

2. Notwithstanding the dissolution of an attachment, the plaintiff, who 
claims that  the property has 'been transferred to him by the defend- 
an t  after.the levy of the warrant, is entitled to have submitted to the 
jury an issue as  to the ownership of the property. Ibid. 

3. The law will not allow its precepts and process to be interfered with 
until their execution has been completed; hence, property in  the 
hands of a sheriff, under a mandate in  claim and delivery proceedings 
ordering him to deliver it  to the plaintiff, is not subject to attach- 
ment, notwithstanding the fact that  a mortgage under which the 
claim and delivery plaintiff proceeds is unregistered. Williamson 
v. Nealy: 339. 

4. When a foreign corporation is rechartered in this S'tate, i t  becomes a 
domestic corporation, and is not liable to attachment as a nonresident. 
Bernhardt v. Brown, 506. 

5. A judgment rendered in attachment proceedings, based on the ground 
of nonresidence, against a foreign corporation which has been rein- 
corporated in  this State, is void, as  well as  a sale of its property 
thereunder, for want of jurisdiction. Ibicl. 

AUCTION SALE OF LAND. 
1. An advertisement of sale of land a t  auction to the highest bidder is a 

proposition by the advertiser to sell a t  the highest bid, and the last 
and highest bidder accepts the offer and the contract is complete. 
Proctor v. Finley, 536. 

2. The auctioneer a t  a sale is the agent of the seller, and becomes the 
agent of the last and highest bidder to complete the sale by signing 
such contract or memorandum thereof as  will meet the requirements 
of the statute of frauds. Ibid. 

3. The statute of frauds does not require that  a memorandum of sale be 
subscribed, but only signed; hence, the signing by the auctioneer of 
the name of the highest bidder a t  a n  auction sale on the aide of the 
printed advertisement, with an entry of the price bid, is a sufficient 
signing of the contract to bind the bidder. Ibid. 

BALLOTS, RECOUNT OF. 
1. Under the election law, Laws 1895, ch. 159, the ballots are preserved in 

the duplicate boxes as evidence, and can be used in a quo warranto 
proceeding or before a commissioner to take deposition in a contest 
for seat in  the General Assembly or in Congress. Broughton V. 
Young, 915. 
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2. The commissioner cannot order t h e  production of the ballots, but this 
must be done by a judge of the Superior or Supreme Court. Ibid. 

3. The ballot boxes must remain in  the custody of the clerk, and be 
again sealed by him after the recount. Ibid. 

BANKS, 307. 
Where stock in a bank was bequeathed to trustees in  t rust  for one for 

life, with remainder over, and the executors of the estate, by a simple 
endorsement, without indicating whether the transfer was a sale or 
payment of the legacy, transferred the certificate to the life bene- 
ficiary, who transferred it  to the bank, which had notice of the pro- 
visions of the will but did not make inquiry as  to the nature of the 
transfer; and i t  further appeared that the condition of the estate 
did not necessitate a sale of the stock by the executors: Held, that 
the bank was negligent in  not making the necessary inquiriee, and 
is  liable for the loss of the stock to the remainderman. COX v. 
Bank, 302. 

BASTARDY PROCEEDINGS. 
1. On the trial of an appeal from a judgmegt of a justice of the peace in  

bastardy proceedings, the oath and examination of the woman is  
prima facie evidence of the defendant's guilt, and the burden is on 
him to exonerate himself from the charge. S ,  v. Mitchell, 784. 

2. The defendant in  bastardy proceedings may waive the right guaranteed 
by see. 11 of Art. I1 of the Constitution to be informed of the accusa- 
tion against him, and to confront the accusers and witnesses face 
to face, and where, on the trial of an appeal from the judgment of a 
justice of the peace, the oath and examination of the woman taken 
before him is offered, the defendant will be deemed to have waived 
such constitutional privilege where he  does not in  express terms 
insist on the  bodily presence of the prosecutrix on the witness stand, 
and a general objection to the evidence is not sufficient. Ibid. 

3. Sec. 32  of The Code, declaring that the oath and examination of the 
mother of a bastard child to be "presumptive" evidence against the 
person accused is valid exercise of legislative power. S. v. Rogem, 793. 

4. Where one charged with the paternity of a bastard child failed to 
demand a n  opportunity to confront and cross-examine the prose- 
cutrix a t  the time her written examination was offered, he waived 
thereby his right to subsequently object to the evidence on the 
ground that  he was not offered such opportunity. Ibid. 

5. Notwithstanding the fact that the oath and examination of the mother 
of a bastard child a re  presumptive evidence against defendant, yet, 
if the defendant denies the paternity and contradicts the testimony 
of the prosecutrix, the matter is put a t  large, and the jury must be 
satisfied beyond a reasonable doubt of the defendant's guilt, and an 
instruction which allows the jury to convict on testimony that  merely 
"satisfies" them of his guilt is erroneous. Ibid. 

6. The begetting a bastard child is a criminal offense under sec. 35 of the 
Code. S .  v. Nelson, 797. 
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BASTARDY PROCEEDINGS-Continued. 
7. Under sec. 38 of The Code, a justice of the peace in  the exercise of the 

police power may sentence the defendant to imprisonment for a term 
exceeding thirty days, to which period in ordinary criminal cases his 
jurisdiction is limited by sec. 27 of Art. IV of the Constitution. Ibid. 

8. The judgment of a justice of the peace in imprisoning a defendant in  
bastardy proceedings for default in payment of the fine, allowance, 
and costs, must fix the limit with a view to securing their payment; 
hence, where defendant was in default only for a fine of $10 and a n  
allowance of $50 to the mother of the bastard, a sentence to  imprison- 
ment at  hard labor for twelve months was excessive. Ibid. 

BEST EVIDENCE. 
The rule that the best evidence as  to the contents, meaning, and effect of 

a written contract is the instrument itself, applies only when the 
contest concerning the same is between the parties thereto; where 
the controversy over personal property is between persons not parties 
to written contract under which a party claims title, and i t  is  col- 
Iaterally attacked, par01 evidence as  to its contents and meaning i s  
admissible. Archer v. Hooper, 581. 

BIDDER AT AUCTION SALE, 
1. An advertisement of sale of land a t  auction to the highest bidder is a 

proposition by the advertiser to sell a t  the highest bid, and the last 
and highest bidder accepts the offer and the contract is complete. 
Proctor v. Finley, 536. 

2. The auctioneer a t  a sale is the agent of the seller, and becomes the 
agent of the last and highest bidder to complete the sale by signing 
such contract or memorandum thereof, as  will meet the require- 
ments of the statute of frauds. Ibid. 

3. The statute of frauds does not require that  a memorandum of sale he 
subscribed, but only signed; hence, the signing by the auctioneer 
of the name of the highest bidder at  an auction sale on the side of the 
printed advertisement, with an entry of the price bid, is a sufficient 
signing of the contract to bind the bidder. Ibid. 

BILL O F  SALE. Insertion of Other Property Without Noted Change of 
Consideration. 

Where, in the trial of an action of claim and delivery of personal prop- 
erty, to which the defense was that the bill of sale under which plain- 
tiffs claimed was fraudulent, i t  appeared that the grantor, after exe- 
cuting the bill of sale for certain property upon a recited consider- 
ation of $4,000, the estimated value of the property. agreed to include 
other property if the grantees would assume and pay other debts of 
his, for which they were sureties, and did subsequently insert such 
other property in  the instrument without changing the recited con- 
sideration: Held, that  it  was not error to refuse an instruction that  
if plaintiffs and the grantor in the bill of sale agreed on a consider- 
ation of $4,000 for the transfer of certain personal property, and 
subsequently other property was inserted in the bill of sale without 
change of consideration, the instrument was fraudulent. Ferree v. 
Cook, 161. 
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BONA FIDES. 
The owner of land who aids another to obtain a loan by mortgage thereon 

as  the latter's property, and uses language calculated and intended 
to induce the lender to believe that  he has no title to the property, 
and that  the borrower is the owner, is  estopped to deny that the 
borrower is the true owner, the lender having no notice, actual or 
constructive, that the title is  not in  the borrower. Shattuck v. 
Cauley ,  292. 

BONA FIDE CLAIM OF RIGRT. 
Where, in  the trial of an indictment under sec. 1070 of The Code, the 

defendant, in support of his defense that he had entered 'upon the 
land under a bona fide claim of right, introduced in evidence a n  
entry of public lands reciting that  he had entered and located "640 
acres in  C. County, on the headwaters of W. Creek, beginning on a 
pine . . . and runs southeast 40 poles; thence northeast and 
various other courses so as to include 640 acres"; no survey was 
ever made and no grant obtained from the State: H e l d ,  that the 
entry was insufficient to support a claim to. the land. S. v. Callo- 
way, 864. 

BOUNDARIES. 
1. While the surface and not the level o r  horizontal mode of measurement 

is generally adopted in surveys, and the general presumption is that 
a survey of the surface was contemplated by the parties to a deed, 
yet that  presumption prevails only where it appears feasible and 
reasonable to have pursued that course. Stack v. Pepper ,  434. 

2. Where a line of survey crossed a perpendicular cliff a t  a place where 
i t  could not be climbed, and to give the quantity of land called for 
by the survey, and to take the line to a boundary shown to have been 
marked in a n  old survey, i t  was necessary to exclude the distance up 
the face of the cliff, i t  was not error to instruct the jury to exclude 
it  in  determining the boundary. Ib id .  

3. When a grant irs located by contemporaneously marked lines, those 
lines govern and control its boundary and fix the location so as  to 
supersede other descriptions. Deawer v. Jones ,  598. 

4. Where there is conflicting testimony as  to the t rue location of a corner 
forming a boundary of tract of land, the highest evidence is proof 
of the consent of the parties to the deed, that  certain marked lines 
or corners should constitute the boundary, and the identity of the 
corner is a question for the jury. Ib id .  

5. Where the identity of a corner of a boundary is in  question, if the 
jury find from the evidence that a n  object, such as  a stone or tree, 
called for as  a corner, was actually agreed upon by the parties a t  the 
time of the execution of the deed, though it  may be reached before 
the distance gives out or before intersecting with another line, which 
is also called for, such tree or stone must be declared the true corner. 
Ib id .  

6. But where the identity of a corner called for cannot be established, 
course and distance will control. Ib id .  

BREACH OF CONTRACT. 
Where the vendors of a property and business stipulate that  they will 

not engage in the same businws i? the same place thereafter, neither 
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BREACH OF CONTRACT-Continued. 
of them has the liberty to take stock in or help to organize or manage 
a corporation formed to compete with the purchaser. Kranzer v. 
Old, 1. 

BROKER. 
A broker is not entitled to commissions on a sale unless he finds a pur- 

chaser in  a situation and ready and willing to complete the purchase 
on the terms agreed upon between the broker and vendor. Mallonee 
v. Young, 549. 

BURDEN O F  PROOF. 
1. Where the answer admits material allegations of the cpmplaint (i. e., 

such as  are  issuable or essential to the proof of the cause of action), 
but accompanies the admission with a statement of affirmative matter 
in explanation by way of defense, the admission so far  as  i t  extends 
has the force and effect of a finding of a jury, and the burden of 
proving the new matter in  avoidance is upon the defendant. Cook v. 
Guirkin, 13. 

2. An ordinary test to determine upon whom the burden rests to produce 
certain testimony, is that it  is always incumbent upon a party who 
sets up i n  his pleadings facts which are within his own peculiar 
knowledge, or who has the custody of documents upon which he 
relies to establish a certain averment, to prove such facts or aver- 
ments where it  is material for him to do so. Ibid. 

3. Where, in  a n  action to enjoin the sale of mortgaged land and for a 
cancellation of the note secured by the mortgage, the plaintiff alleged 
that the note had been paid and discharged in full by the sale of 
securities deposited with defendant for much more than the mort- 
gage debt, and prayed judgment for the cancellation of the note; and, 
as  a second cause of action, prayed judgment for the residue of the 
proceeds of the sale of the securities, and defendant admitted the 
sale of the securities for more than the mortgage debt, but averred 
that  the excess was applied by plaintiff's consent to the payment of 
other debts due by plaintiff: Held, that upon the admission of the  
answer the plaintiff. having established a prima facie case, was en- 
titled to the equitable relief prayed for, and i t  was incumbent upon 
the defendant to prove the averments of his answer. Ibid. 

4. In  such case a motion by the plaintiff for judgment on the admissions 
in  answer before empaneling the jury, or his refusal to offer evidence 
in  support of his second cause of action after the empaneling, does 
not affect his right to judgment on the first cause of action, though 
i t  waives his claim for relief on the second. Ibid. 

5. When i t  appears or is admitted that an act was not done by an officer 
de jure, i t  is  incumbent upon the party relying upon the validity of 
his acts to show that he was an officer de facto. Hughes v. Long, 52. 

6. Where, in the trial of an action to set aside a deed for fraud, it  was 
admitted that the conveyance was voluntary and that the donor owed 
the plaintiffs a large sum of money a t  the time such conveyance was 
made, the burden was properly imposed upon the defendants to show 
that the donor retained, a t  the time the deed was executed, sufficient 
and available property to pay his debts. Ricks v. Stancill, 99. 
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BURDEN OF PROOF-Continued. 
7. In the trial of an action of claim and delivery of personal property, in  

which defendant alleges that  the bill of sale under which plaintiff 
claims is fraudulent, the burden is upon the defendant to prove the  
fraud, unless the instrument is fraudulent upon its face, or enough 
appears therein to raise a presumption of fraud, and a finding by the  
jury that such bill of sale is not fraudulent will not be disturbed 
unless based on improper evidence or erroneous instructions. Ferree 
v. Cook, 161. 

8. On the trial of an appeal from a judgment of a justice of the peace i n  
bastardy proceedings, the oath and examination of the woman is 
prima facie evidence of the defendant's guilt, and the burden is on 
him toaexonerate himself from the charge. S .  v.  Mitchell, 784. 

BURGLARY. 
1. Where one aids and abets the commission of a burglary, although h e  

does not go within 40 feet of the house that is broken, he  is  equally 
guilty with the one who actually enters. S .  v. Pearson, 871. 

2. The facts recited in the opinion of the Court held to be sufficient to be  
submitted to the jury on the question of defendant's guilt, the credi- 
bility and weight of such evidence being exclusively for the jury. 
Ibid. 

3. Where, in the trial of an indictment for burgrary, the evidence showed 
that the house in which the crime was committed was actually occu- 
pied a t  the time, a conviction of burglary in  the second degree is not 
authorized by ch. 434, Laws 1889, which provides that  when the 
crime charged is  burglary in the first degree, the jury may render 
a verdict in the second degree, since a felonious entry under such 
circumstances is, by said statute, made burglary in the first degree. 
S. v. Johnston, 883. 

4. An allegation that defendant, "having so burglariously a s  aforesaid 
broken and entered said dwelling-house, . . . then and there, 
on the said S., in the said dwelling-house then and there being, un- 
lawfully, maliciously, secretly and feloniously did make a n  assault 
with a deadly weapon. . . and him, the said S., did shoot . . . 
with intent him, the said S., . . . then and there, feloniously 
of his malice aforethought, to kill and murder," etc., is a good and 
sufficient count for burglary. Ibid. 

CARTWAYS, PETITION FOR. 
A neighborhood road not dedicated to the public, but used by the public 

under permission or license of the owner of the land, is not a public 
road within the meaning of sec. 2066 of The Code, which provides 
that the owner of land in cultivation to which there is  no road may 
maintain a petition for a cartway over the land of any other person 
connecting petitioner's land with a public road. Collins v. Patter- 
son, 602. 

CASE ON APPEAL. 
1. The whole case on appeal must be printed, and not such parts only as 

the appellant considers material. Barnes v. Crawford, 127. 
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CASE OX APPEAL-Continued. 
2. Where there is no case on appeal in this Court, and no error appears 

on the record proper, the judgment below will be affirmed. Smith 
v. Smith, 314. 

3. An appellant being compelled to print the whole of the "case on appeal," 
he is, when successful in this Court, entitled to have taxed against 
the appellee the cost of printing the whole case on appeal and such 
other matter as  may be required by Rule 31 to be printed, but not for 
the printing of matter beyond the requirements (if the whole is in  
excess of 20 pages). Mining Co. v. Smelting Co., 415. 

4. Since all irrelevant and immaterial matter sent up as  a part of the case 
on appeal unnecessarily adds to the cost of copying and printing, 
trial judges and counsel are admonished not to make cases on appeal 
dumping ground for the entire evidence and other minut is  of the 
trial below. Ibid. 

5. The exceptions to the appellant's statement on appeal should be 
specific; and, where they are  so general as  to leave the case indefi- 
nite, i t  will be remanded to the court below in order that it  may be 
settled by the judge. S. v. King, 910. 

CASE ON APPEAL, SERVICE O F  
1. The legal mode of service of a case on appeal is not waived by a n  

agreement of counsel for the appellee, that  the appellant is "to serve 
the case on" appellee by a certain time. Smith v. Smith. 311. 

2. Where one of several attorneys for the appellee, on being asked to 
accept service of the case on appeal, said that he had no authority 
to do so, and advised that  the case be sent to the other counsel: 
Held, that  such direction was not a waiver of the legal mode of 
service so as to authorize a service by mail. Ibid. 

3. Where service of a case on appeal is made by mail on the last day for 
service, instead of by an officer, the failure to promptly return the 
case does not estop the appellee to deny the legality of the service, 
since, if the case had been promptly returned, it would have been 
too late to have it  legally served. Ibid. 

4. This Court will not pass on or recognize alleged verbal agreements of 
counsel when they are denied. IbiQ. 

5. Service of all process and papers in a cause (except when service by 
publication is authorized) must be by an officer or acceptance of 
service, except only subpoenas, which may be made by one not a n  
officer, provided he is not a party to the action. Smith v. Smith, 314. 

6. Hence, under sec. 550 of The Code, which provides that the case on 
appeal shall be served on the appellee without specifying the manner 
of service, the service must be made by an officer. Ibid. 

7. Where the interests of several parties on the same side are  identical, 
a case on appeal may be served on any one of them, but when their 
interests are different and they are represented by different counsel, 
the case on appeal must be served on each set, and only as  to  such 
as  are so served will a certiorari be granted when the judge fails to 
settle the case on appeal. Shober v. Wheeler, 471. 
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CASE ON APPEAL-Continued. 
8. Upon a n  appeal being taken a t  the close of a trial i t  was agreed that  

appellant should have twenty days to serve his case on appeal and 
the appellee the same time to serve his counter-case, and in answer 
to an inquiry by appellant's counsel, "To whom shall the case be 
sent?' one of appellee's counsel said, "Send i t  to J." The case, with 
the judge's notes, was accordingly sent to "J." by express 8ix days 
before the expiration of the limit, and a letter was also sent by mail 
the same day. Appellee's counsel did not return the case or notify 
the appellant's counsel that service by an officer would be required 
until another letter was written and the twenty days had expired: 
Held, that, upon the undenied facts as to the agreement, the appel- 
lant's counsel had reasonable ground to believe that  The Code require- 
ment as  to service by an officer was waived, and certio?"ari will issue 
to bring up the record. Willis v. R. R., 718. 

CERTIFICATE OF CLERK. 
1. The adjudication by the clerk of the Superior Court that a certificate 

of probate is correct and sufficient, is presumptively true, but such 
presumption may be rebutted by competent evidence. Hughes v. 
Long, 52. 

2. Where, in  the trial of an action, the probate of an instrument became 
material, i t  appeared that i t  was taken by one who was formerly a 
notary public but whose commission had expired two years before, 
and there was no proof that he had a t  any other time during that  
period exercised the office, or that he was recognized as  such a n  
official in the community in  which he lived: Held, that the probate 
was void and the certificate of the clerk adjudicating its correctness 
and the order of registration were invalid. Ibid. 

CERTIORARI. 
1. Where a party who has had leave to sue as  a pauper and to appeal 

without giving bond refuses to pay the costs of the transcript, a 
ce~~t io ra r i  will not be granted. Spellel- v. Speller, 356. 

2. Where the interests of several parties on the same side are identical, 
a case on appeal may be served on any one of them, but when their 
interests are different and they are represented by different c3unse1, 
a case on appeal must be served on each set;  and only as  to such as  
are so served will a certiorari be granted when the judge fails to 
settle the case on appeal. Shober v. Wheeler, 471. 

3. A petitioner for a certiorari must show himself free from laches by 
doing all in  his power toward having the appeal perfected and 
docketed in time. Broujn v. House, 622. 

4. Where, by inadvertence, the judgment of the court below in a criminal 
action is omitted from the transcript, the court will, ez  mero motu. 
send down an instanter certiorari to perfect the record. S. v. Beal, 
809. 

When Granted for Lost Appeal, 718 

CERTIFIED COPY OF SURVEY. 
I n  an action to recover land a certified copy of the original certificate of 

survey attached to a land grant in  the office of the Secretary of State 
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CERTIFIED COPY OF SURVEY-Continued. 
is  admissible in evidence to prove, in connection with other testimony, 
a mistake in a line of boundary in  the original grant itself. Higdon 
v. Rice, 623. 

CHARGE OF JUDGE IN WRITING GIVEN TO JURY. 
The trial judge having, a t  the request of plaintiff, put his charge i n  

writing, read and handed it  to the jury and allowed them to carry it  
to the jury-room. The plaintiff objected upon the ground that  the 
court had not been requested to hand the written charge to the jury. 
Thereupon, and after his Honor had offered to withdraw the written 
charge from the jury, in whose possession i t  had been about five 
minutes, the defendant requested that the jury be permitted to keep 
the written charge in accordance with the act (ch. 137, Laws 1885) : 
Held, that it  was not error, upon such request of the defendant, to 
permit the jury to retain the written charge. Little v. R. R., 771. 

CHARGE TO JURY. 
A mere omission to charge the jury on a particular aspect of the case is 

not ground for an exception unless an instruction is asked and re- 
fused. S. v. Groves, 822. 

CHARGE, ON SEPARATE ESTATE OF MARRIED WOMAN. 
1. In  order to charge the wife's separate property, where the husband's 

assent is given, the intent to so charge it  must appear on the face 
of the instrument creating the liability, though the property to be 
subjected need not be specified. Loan Association v. Black, 323. 

2. A wife cannot subject her land, or any separate interest therein, in any 
posaible way, except by a regular conveyance executed according to 
the requirements of the statute. Ibid. 

3. Where a married woman obtains a loan and gives a mortgage to dis- 
charge a lien on her separate estate, and such mortgage is void, the 
lender is not entitled to be subrogated to the lien of the mortgage 
so discharged. Ibid. 

CHARTER OF FOREIGN CORPORATION. 
A copy of the charter of a foreign corporation, certified by the Secretary 

of the State where it was incorporated, under his official signature 
and the State seal, is admissible in  North Carolina to prove the fact 
of incorporation. Barcello v. Hapgood, 118 N. C., 712, followed. AS'. v. 
Turner, 841. 

CHATTEL MORTGAGE. 
Description in a chattel mortgage of the property conveyed as  "a one- 

horse wagon," the mortgagor having at  the time of making the mort- 
gage four one-horse wagons, is a patent ambiguity which cannot be 
explained by parol testimony. Holman v. Whitaker, 113. 

CLERICAL ERROR, CORRECTION OF, 494. 
Where an admittedly clerical error was committed in  docketing a justice's 

judgment in  the Superior Court by transposing the initials of the 
plaintiff's name from "R. M. P." to "M. R. P.," such error may be 
corrected on a motion to revive the judgment (whether the error 
was committed by the justice in  rendering or the clerk in docketing 
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CLERICAL ERROR-Continued. 
the judgment), where there is no dispute as  to the identity of the 
moving party as  the owner of the judgment. Pattersort v. Walton, 
500. 

CLERK O F  SUPERIOR COURT. 
I t  being the duty of a clerk of the Superior Court to send up the transcript 

of a record in a criminal action, whether the fees are paid or not, i t  
seems that he would be indictable for neglect of duty. S. v. Deyton, 
880. 

CLERK O F  SUPERIOR COURT, POWER TO CORRECT CLERICAL ERROR. 
Where an admittedly clerical error was committed in docketing a justice's 

judgment in  the Superior Court by transposing the initials of the 
plaintiff's name from "R. M. P." to "M. R. P.:" such error may be cor- 
rected on a motion to revive the judgment (whether the error was 
committed by the justice in  rendering or the clerk in docketing the 
judgment), where there is no dispute as to the identity of the moving 
party as the owner of the judgment. Patterson v. Walton, 500. 

Duties of, Under Election Law. 
The duties of a clerk of the Superior Court, under the election laws of 

1895, in tabulating the result of t h e  election and declaring the result, 
are  ministerial; and i t  is  his duty to count all returns received 
through the regular channels unless it  appears on their face that  they 
are  not in fact the returns from the precincts as  they purport to be, 
in which case he should not count them until directed by a judge of 
the Supreme or Superior Court. McDonald v. Morrow, 666. 

COCONSPIRATOR. 
1. Where the unlawful act, in  furtherance of a conspiracy to defraud, is  

done in the State where the indictment is found, the conspirators who 
participated only in the design may be tried without joining in the 
indictment the perpetrator of the overt act. S .  v. Turner, 841. 

2. Where, in a prosecution of several defendants for conspiring to defraud, 
evidence of a comnlon design is shown, testimony tending to prove 
the unlawful acta of persons not indicted, in  furtherance of such 
design, is competent. Did.  

3. In a prosecution for conspiracy to defraud insurance companies, a 
witness for the State testified that he was the agent of defendants 
to fraudulently obtain insurance on the lives of diseased or aged 
persons, and final purchasers for the policies who would keep the 
premiums paid; that  one B., who was not on trial, "was also the 
agent of the defendants; that they all said he was," and that  witness 
saw B. offer to sell a policy on the life of one M.: Held, that the decla- 
rations of B., made after the entry of defendants into the conspiracy 
and up to the time when the overt act was committed, were admia- 
sible against defendants. Ibid., 841. ' 
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COLOR OF TITLE. 
An unregistered deed accompanied by continuous possession by the gran- 

tor since its execution, is color of title, notwithstanding "Connor's 
Act" (ch. 147, Laws 1885),  and was properly admitted in  evidence 
in  a proceeding to recover damages from a railroad for appropriating 
a part of the land before the registration of the deed. Utley  V. R. R., 
720. 

COLLECTION BY BANK. 
1. Whenever i t  appears on the face of a paper that i t  is in  the hands of a 

bank for collection, the proceeds of the collection are  the property of 
the owner, and the actual collecting bank is liable to the owner in 
case of the insolvency of an intermediary bank from which the paper 
has been received for collection, and to whose credit the proceeds 
have been placed, notwithstanding the fact that the state of accounts 
between such intermediary bank and the collecting bank shows a 
balance (after crediting the collection) in  favor of the latter. Ba%k 
v. Bank, 307. 

2. A restrictive endorsement, such as "For collection for account of, etc.," 
prevents the  transfer of title to a bank to which it  is sent for collec- 
tion; and where, in  an action to recover the proceeds of the collection 
of such paper from one who received it  for collection from a n  inter- 
mediary, the complaint alleged that the plaintiff had been in posses- 
sion and was the owner of the paper, and such allegations and. the 
presumption arising therefrom not having been denied or rebutted, it  
was not error in the court below to adjudge that  the plaintiff was the 
owner. Ibid. 

COMMISSIONS. 
1. A broker is not entitled to commissions on a sale unless he finds a pur- 

chaser i n  a situation and ready and willing to complete the purchase 
on the terms agreed upon between the broker and vendor. Mallonee 
V. Young, 549. 

2. Defendant authorized plaintiff, a broker, to sell his property a t  a cer- 
tain price, for certain commissions, reserving the right to withdraw 
the property from sale a t  any time, which he did. J learning the 
property was for sale, wrote to defendant inquiring the lowest price. 
Defendant enclosed the letter to plaintiff, saying, "I want $5,500 net," 
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whereupon plaintiff had several conferences with J and showed him 
the property, but effected no sale. Defendant again withdrew the 
property from sale, and, in reply to a question from the latter as  to 
the price he should name to inquirers, if there should; be any, said: 
"If you find any one willing to give $5,500 net, let i t  go." A few 
days afterward defendant sold to J a t  $5,250: Held, that plaintiff 
not having performed his part of the agreement, and not having been 
the efficient agent in  making the sale, cannot recover commissions on 
the sale made by defendant to J. Ib id .  

To Trustees and Conimissioners: 
1. Trustees and commissioners to sell land under judicial order (other 

than in partition proceedings) are not allowed commissions either by 
statute or common law, but only such just compensation for time, 
labor, services, and expenses as  the circumstances of each case war- 
rant. Smith v. Fraxier, 157. 

2. Where, in foreclosure proceedings, commissioners were appointed to 
sell land, and the decree provided that  they should receive 5 per cent 
commissions, and pending an advertisement of the sale the plaintiff 
agreed to sell the land privately t o  the defendant for $2,400, and such 
private sale was reported to and confirmed by the court: Held, that  
i t  was error to allow 5 per cent commissions to the commissioners, 
and the decree making such allowance will be modified so as  to pro- 
vide for reasonable compensation for the time. services, and expenses 
of the commissioners. Ibid. 

Contract of Insurance, Agent for, 187. 

COMMON CARRIERS. See, also, Railroad Companies. 
1. Where two or more common carriers unite in forming an association 

creating a through line for the transportation of freight, payment of 
tariff charges to be made a t  the beginning or end of the transporta- 
tion, with through bills of lading giving the names of the traffic 
agents of the different lines, the freight charges to be divided accord- 
ing to the respective mileage of the companies, they become a co- 
partnership, and each line i s  liable for any damage resulting from 
delay or otherwise on any part of the through line, notwithstanding 
a provision in the bill of lading that  each company shall be liable 
only for loss or damage occurring on its .own line. Rocky Mount 
Mills v. R. R., 693. 

2. In  the trial of an action against a railroad company for loss occasioned 
by its delay in  transporting machinery shipped over its line by plain- 
tiff, which was engaged i n  equipping a cotton factory, i t  appeared 
that workmen employed by the plaintiff were forced to remain idle, 
though under pay of plaintiff: Held, that the measure of plaintiff's 
damages was the interest on the unemployed capital, the wages paid 
to workmen, and such other costs and expenses incurred by plaintiff 
in consequence of the delay. Ibid. 

3. Where, in  the trial of a n  action against two railroad companies for 
damages for delay in transporting freight, i t  appeared that the con- 
tract of shipment was made with an association of freight lines, of 
which defendants were members. and the court submitted to the jury 
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a n  issue as to whether, under the contract of association, the roads 
over which the freight was carried were responsible for the entire 
obligation of the contract of carriage, the jury answered in the af- 
firmative: Held, that the error, if any, in permitting the jury to pass 
upon the effect of the contract. was cured by the verdict. Ibid. 

CONCEALED WEAPONS. 
A mere servant or hireling who carries concealed weapons on the prem- 

ises of his employer is indictable. S. v. Deyton, 880. 

CONDITION ANNEXED TO CONVEYANCE. 
A condition annexed to a conveyance in fee simple, by deed or will, pre- 

venting alienation of the estate by the grantee within a certain period 
of time is void. Latimer v. Waddell, 370. 

CONDUCTOR OF TRAIN. 
1. A conductor of one train is not bound by the advice or instructions 

given by the conductor of another train, if in conflict with instruc- 
tions from the company. Allen v. R. R., 710. 

2. A conductor while in charge of a railroad train is a vice-principal as to 
brakemen on the train. Purcell v. R. R., 728. 

CONSEINT JUDGIME~NT. 
A consent order that judgment of confirmation of a judicial sale may be 

entered up in vacation, and outside the county where the action is 
pending, is valid, as also a n  agreement that  motion for such confirma- 
tion may be made and heard before either the resident or riding 
judge of the district a t  any time or place, either within or without 
the district, upon certain notice of the time, place, and judge; and a 
decree entered accordingly is legal and valid. Crabtree v. Scheelky, 56.  

CONSENT JUDGMENT AGAINST MUNICIPALITY, WHEN VOID. 
A consent judgment rendered against a municipality for a subscription to 

a railroad company is ultra vires and void when the act of the General 
Assembly authorizing the subscription was not passed as required by 
section 14, Article I1 of the Constitution. Bank v. Commissioners, 214. 

CONSENT OF PARTIES. 
Where a n  entry upon the minute docket of the Superior Court a t  the 

close of a trial, as shown by the transcript of the record on appeal, 
shows an order as  follows: "Thirty days to defendant to serve case 
on appeal," this Court will presume that such order was made by con- 
sent of the parties. Woodworking Co. v. f30uthwick, 611. 

CONSIDERATION. 
1. A single consideration of paying a specified sum of money by one party 

to a contract is sufficient to  support several distinct stipulations by 
the other party to do or to refrain from doing certain things, and i t  
is unnecessary to repeat in  every paragraph of the contract that  such 
stipulations are entered into for the consideration once expressed. 
Kramer v. Old, 1. 
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2. Where, in  an action on a promissory note, i t  appeared that the testator 
of defendants executed the note for his part of the purchase money 
for land conveyed by plaintiffs to a corporation, of which the testator 
of defendants and others were incorporators, under a n  agreement 
that they should so convey one-fourth of the purchase money to be 
paid in  cash or by notes of such incorporators, and that  the corpora- 
tion should execute its note to each incorporator for the cash he had 
paid, or note he had given for his part of the purchase money, and 
should issue stock to him for that amount, all  of which was done: 
Held, that  a consideration for the note was shown. Johnson v. Rode- 
ger, 446. 

3. The consideration of a new promise to pay a debt may be proved by 
parol. Haun v. Burrell, 544. 

COINSIDERATION IN DEED. 
The recital of a consideration in a deed will not rebut a presun~ption of 

fraud when i t  is raised by the law. Redmond v. Chandley, 575. 

1. Where the unlawful act, in  furtherance of a conspiracy to defraud, is  
done in the State where the indictment is found, the conspirators 
who participated only in the design may be tried without joining in 
the indictment the perpetrator of the overt act. S. v. Turner, 841. 

2. Where, in  a prosecution of several defendants for conspiring to defraud, 
evidence of a common design is shown, testimony tending to prove 
the unlawful acts of persons not indicted, in  furtherance of such de- 
sign, is competent. Ibid. 

3. I n  a prosecution for conspiracy to defraud insurance companies, a wit- 
ness for the State testified that he was the agent of defendants to 
fraudulently obtain insurance on the lives of diseased or aged persons, 
and find purchasers for the policies who would keep the premiums 
paid; that  one B. who was not on trial, "was also the agent of the 
defendants; that they all said he was," and that  witness saw B offer 
to sell a policy on the life of one M: Held, that  the declaration of 
B, made after the entry of defendants into the conspiracy, and up to 
the time when the overt act was committed, were admissible against 
defendants. Ibid. 

CONSTABLE OF CITY OR TOWN. 
1. A city or town constable has no authority to serve beyond the limits of 

his town or city process directed to "a constable or other lawful offi- 
cer of the county"; to authorize him to make such service, the process 
must be directed to him, not necessarily in his individual name as  
s&h officer, but in  the name of the office he holdis. Davis v. Sander- 
lin, 84. 

2. A town constable cannot serve a notice to take depositions in an action 
pending in the Superior Court. Cullen v. Absher, 441. 

CONSTITUTION, THE. 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Art. I, sec.11 785 

Art. I, sec.16 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  789 
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CONSTITUTIONAL LAW, 120, 214, 520, 649, 666, 793. 
The Legislature has the  power to provide that,  upon the t r ia l  of certain 

classes of criminal or civil actions, artificial weight shall be given to 
specific kinds of testimony.. 8. v. Rogers, 793. 

CONSTITUTIONAL LIMIT O F  TAXATIOlN, 520. 

CONSTITUTIOINALITY O'F STATUTE, 214. 
1. A statute providing for the recovery of penalties by private persons is 

not in conflict with sec. 5 of Art. IX  of the Constitution, which ap- 
propriates the net proceeds of all  fines and penalties to  the  School 
Fund. (Sutton v. Phillips, 116 N. C., 502, followed.) Goodwin v. 
Fertilizer Works, 120. 

2. The statute (sees. 2190, 2191, and 2193 of The CoBe) requiring each 
sack of fertilizer sold in this State to have a tag affixed thereto, i s  
not in violation of clause 3 of section 8 of Article I of the  Constitu- 
tion, relating to interstate commerce. Ibid. 

COKSTITUTIOINAL PRIVILEGE OF CONFRONTING ACCUSER AND WIT- 
NESSES: 

1. The  defendant in bastardy proceedings may waive the  r ight  guaranteed 
by section 11 of Article I1 of the Constitution to be informed of the  
accusation against him, and to confront the  accusers and witnesses 
face to face, and where, on the trial  of a n  appeal from the judgment 
of a justice of the peace, the oath and examination of the  woman 
taken before him is offered. the defendant will be deemed to  have 
waived such constitutional privilege where he does not  in  express 
terms insist on the bodily presence of the prosecutrix on the  witness 
stand, and a general objection to the evidence is not sufficient. 8. v. 
Xitchell, 784. 
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CONSTITUTIONAL PRIVILEGE-Continued. 
2. Where one charged with the paternity of a bastard child failed to de- 

mand an opportunity to confront and cross-examine the prosecutrix 
a t  the time her written examination was offered, he waived thereby 
his right to subsequently object to the evidence on the ground that  he 
was not offered such opportunity. i3. v. Rogers, 793. 

Requirements in  Passage of Act Levying Taxes, etc. 
1. Section 14, Article I1 of the Constitution, providing that "no law shall 

be passed to raise money on the credit of the State, or to pledge the 
faith of the State, directly or indirectly, for the payment of any debt, 
or to impose any tax upon the people of the State, or to allow the coun- 
ties, cities, or towns to do so, unless the bill for the purpose shall 
have been read three several times i n  each house of the General 
Assembly and passed three several readings, which readings shall 
have been on three different days, and agreed to by each house re- 
spectively, and unless the yeas awl nays on the second and third 
readings of the bill shall have been entered on the Journal," is manda- 
tory and not recommendatory merely. Bank v. Commissioners, 214. 

2. Where the Journal of the General Assembly shows affirmatively that 
an act authorizing the creation of a n  indebtedness, or the imposition 
of a tax by the State, or any county, city, or town, was not passed with 
the formalities required by section 14, Article I1 of the Constitution, 
such Journal is  conclusive as against not only a printed statute pub- 
lished by authority of law, but also against a duly enrolled act, and is  
invalid so far  a s  i t  attempts to confer the power of creating a debt or 
levying a tax. (Caw v. Coke, 116 N. C., 223, distinguished.) Ibid. 

CONTEMPT. 
1.  Where a party to an action, having been directed to perform an order 

of the court, otherwise to  be in  contempt, applied after notice to have 
the order discharged, and offered to produce affidavits showing his 
inability to comply with the order, i t  was the duty of the judge to 
hear and pass on the affidavits. Childs v. Wiseman, 497. 

2. Where an order adjudging a party to be in  contempt of court, unless he 
should perform what was therein directed to be done, tvas not ap- 
pealed from, i t  will not be reviewed on appeal from the refusal of the 
judge below to hear affidavits on a motion to discharge the party for 
contempt because of his inability to perform the order, unless to 
correct what may appear plainly to  be erroneous. Ibid. 

3. Where a defendant was ordered to furnish the boundaries for a survey 
of the land involved in the action, and to execute and deliver a war- 
ranty deed to the plaintiff, his refusal to  obey the order renders him 
liable to imprisonment for contempt. Ibid. 

4. Where, i n  an action to recover land, the tit le was adjudged to be in 
plaintiff, i t  was error in the court to order the defendant's wife, who 
claimed the land and was not a party, and her tenant to surrender 
possession in ten days, otherwise to be in  contempt of court, since 
that  would be depriving a person of property without process of law 
or trial. Ibid. 
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CONTRACT. 
1. One who by his skill and industry builds up a business, acquires a 

property in the good will of his patrons which is the product of his 
own efforts, and he has the power to sell his right of competition to 
the full extent of the field from which he derives his profit and for a 
reasonable length of time. Kramer v. Old ,  1. 

2. An agreement by vendors of property and business, that they will not 
continue the business in the town in which the property is located, 
will be upheld as restricting the vendors from engaging in such busi- 
ness in such place, for the lives of each an& every one of them, and is  
not invalid as  being in restraint of trade for a n  unreasonable length 
of time. Ib id .  

3. Where the vendors of a property and business stipulate that they will 
not engage in the same business in the same place thereafter, neither 
of them has the liberty to take stock in or help to organize or manage 
a corporation formed to compete with the purchaser. Ib id .  

4. A single consideration of paying a specified sum of money by one party 
to a contract is sufficient to support several distinct stipulations by 
the other party to do or to refrain from doing certain things, and i t  is 
unnecessary to repeat in  every paragraph of the contract that such 
stipulations are entered into for the consideration once expressed. 
Ib id .  

5. Where vendors sold their property and business, and stipulated with 
the purchaser that  they would not thereafter engage in the same busi- 
ness a t  the same place, the latter stipulation was not without consid- 
eration because the property sold was worth all that was paid for it. 
Ib id .  

6. Where vendors of property and business, who agreed not to conduct 
the same business in the same place thereafter, joined with others in  
forlming a corporation for such purpose, only such vendors, and not 
the corporation or other stockholders, will be enjoined from engaging 
in, or taking stock in, or assisting in the organization of such cor- 
poration. Ibid. 

7. Where a contract between an insurance company and an agent pro- 
vided that the latter should retain for his services 45 per cent on first 
annual premiums on policies sold by him, and 6 per cent on renewals, 
and that the contract might be terminated a t  the option of either 
party on 30 days notice, and the company accompanied the contract 
with a letter, which was to be taken a s  a part of the agreement, in 
which i t  agreed to advance to the agent $600 monthly, with which to 
establish agencies and introduce the business, such advances to be 
repaid out of the proceeds of the agency as fast as possible, and in 
the meanwhile to be secured or evidenced by the agent's demand 
notes, upon which the agent's payments should be endorsed when 
made, and the interest to be adjusted at  the end of the year or upon 
the earlier discontinuance of the contract: Held, that the contract 
as  affected by the letter accompanying i t  did not confer upon the 
agent a power coupled with a n  interest so as to prevent the company 
from terminating the contract on the required notice. The agent 
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had it  in his power to protect himself against assignment of the notes 
by making i t  appear on their face that they were payable out of the 
profits of the agency. Ballard v. Insurance Go., 187. 

8. Where a n  agent of an insurance company is allowed by the contract, as  
part of his compensation, a certain percentage of renewal premiums, 
his right to collect and retain the same ceases with the termination 
of the contract. Ibid. 

9. A provision in a contract between a n  insurance company and its agent 
to the effect that i f  the agent shall fail to do certain things required 
of him under the contract, he shall forfeit his rights and not then be 
entitled to commissions on renewals maturing after the agency has 
ceased, will not, i n  the absence of a positive provision that  he shall 
be entitled to them if he carries on the stipulations, be allowed to 
affect the general rule of law that such an agent, when his agency 
has been revoked under a power given to the principal, will not be 
allowed commissions on renewals 'maturing after the agency had 
ceased. Ibid. 

10. A receipt in full, when it  is only a n  acknowledgment of money 
paid and does not constitute a contract in itself, is only prima facie 
conclusive, and the recited fact may be contradicted by parol testi- 
mony. Keaton v. Jones, 43. 

11. A memorandum signed by the parties to a transaction and stating "this 
is to show that  J. & Co. and J. D. K. have this day settled all accounts 
standing between them to date, and all  square, except the balance of 
$300 as dealing with, and through S. & Son, for which amount we 
hold both responsilble," is not a contract, but only evidence of a set- 
tlement and subject to be explained by parol proof. Ibid. 

12. A lessee for a year, with privilege of renewal for a year, who occupies 
the premises and pays rent therefor, for a month into the second year, 
and then vacates with no understanding that the lease shall be can- 
celed, ie bound for the second year's rental. Scheelky v. Koch, 80. 

13. If, in such case, the lessor rerents the premises to another tenant for a 
less price than the original lessee contracted to pay, he !may recover 
from the latter the difference between such price and what the origi- 
nal lessee was to pay during the year. Ibid. 

14. A mortgagor from whom the mortgagee, after receiving various pay- 
ments on the debt, agrees to take in  final payment so much of the 
land as will equal. a t  a stated price per acre, the balance of the debt 
due, cannot profit by the agreement when the land is so encumbered 
by other mortgages and judgments as  to disable him from conveying 
a good and unencumbered title to the land. Christmas v. Haywood, 
130. 

15. When a contractor undertakes to put up a building and complete the 
same, the contract is indivisible, and his '$mechanic's lien" (sec. 1781 
of The Code) embraces the entire outlay, whether in  labor or mate- 
rial, and, under section 4 of Article X of the Constitution, is superior 
to the homestead exemption of the owner. Broyhill v .  Gaither, 443. 



IXDEX. 

CONTRACT-Continued. 
16. Where a house is built by a contractor for the owner upon a n  undi- 

vided tract of 80 acres in  the country, the mechanic's lien attaches to 
the whole tract, especially where it  appears that the house.alone, 
apart from the tract of land, would be of comparatively little value. 
Ibid. 

17. The fact that a house and improvements, built by a contractor upon a 
tract of 80 acres belonging to the owner, are enclosed by a fence in- 
cluding about three acres, is not a segregation or division of the 
house from the tract so as  to confine the mechanic's lien to the en- 
closure. Ibid. 

18. In  such case, though the lien is upon the whole tract, i t  should be 
divided, if practicable and desired by the defendant i n  making sale, 
and the parts sold in  such order as  he may elect, so that, if possible, 
the lien may be discharged without exhausting the entire tract. Ibtd. 

19. Where there is a breach of warranty as to the quality of a n  article 
sold, the purchaser may reject it and sue for damages sustained by 
the nonperformance of the vendor's contract, or he may keep i t  and 
set up, by way of counterclaim against the vendor's action for the 
purchase price, the breach of warranty in  reduction, in  which case 
the measure of damages is the difference between the contract price 
and the actual value. Kester v. Miller Bros., 475. 

20. An insurance policy on the life of her husband, payable to a married 
woman, being a vested interest, is embraced in the word "body" as 
used in section 1835 of The Code, which requires all contracts between 
husband and wife affecting "the body or capital" of the latter's estate 
to be in writing and accompanied by the privy examination of the 
wife. Sydnor v. Boyd, 481. 

21. Defenaant applied for two policies of insurance, one on his own life, 
payable to his wife, and the other on the life of his wife, payable to 
himself, and agreed to execute to the plaintiff (the agent) his note 
for the premiums on both. Upon delivery of the policies both were 
found to be payable to his wife, and he refused to accept them. 
Thereafter the agent took back the policies, and soon returned them 
with what purported to be a written assignment to defendant by his 
wife of the policy on her life, unaccompanied by certificate of her 
privy examination. Upon assurances of plaintiff that  the assignment 
was effectual as if the policy had been originally made payable to 
him, defendant executed his note for the two premiums, but soon 
thereafter received a letter from the insurance company acknowledg- 
ing receipt of the duplicate assignment, but notifying him that  the 
company assumed no responsibility as to the validity of the assign- 
ment. Thereupon defendant stated that he did not want the policies 
and denied his liability on the note: Held, in an action on the note 
by the payee that the assignment of the policy being invalid, there 
was a failure on the part of plaintiff to perform his contract which 
released the defendant from his liability on the note. Ibid. 

22. Where, in the trial of an action for the contract price of sawing lum- 
ber, the testimony was conflicting as to whether the price was agreed 
to be paid upon the completion of the sawing, or upon receipt by the 
defendant of the money on a sale of the lumber, i t  was error to charge 
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the jury that, if they should find the contract to be that the lumber 
was to be shipped and sold before the saw bill was to be due and pay- . able, and defendant had instructed a broker to sell it, i t  would be 
placing the lumber beyond the control or reach of the plaintiff, there- 
by making the saw bill all due and payable, and that they should so 
find that it was due. Gnixlner v. Edwards. 566.  

CONTRACT, CONSTRUCTION OF, 688. 
L., a former agent of defendant, who had quit his employment with his 

accounts unadjusted, went to Hartford, Conn., defendant's place of 
business, in consequence of a telegram requesting him to come to 
adjust accounts, and offering to pay his expenses. On arrival L. de- 
manded that a proposition of settlement should be sent t o  his hotel; 
this the defendant declined, as  all the books, correspondence, etc., 
relating to L.'s accounts were a t  its office, to which he was requested 
to come, and in default of L.'s compliance with the request defenbnt  
refused to pay his expenses. L. thereupon returned home: Held, in  
an action by the assignee of L., that  defendant was not liable for the 
expenses of L.'s trip, the reasonable construction of the telegram 
being that the expenses of the trip would be paid by defendant if L., 
on his arrival, should, in a businesslike manner, meet the defendant 
a t  i ts  office in  Hartford, and in a businesslike way discuss the matters 
between them. Ballard v. Insurance Company, 182. 

CONTRACT, F-4ILURE OF PERFORMANCE O F  BY ONE PARTY DIS- 
CHARGES OTHER, WHEN, 481. 

Modification of. 
The rule that parol evidence will not be a&mitted to contradict, modify, 

or explain a written contract does not apply where the modification 
is alleged to have been made subsequent to the execution of the con- 
tract. Harris v. Murphy, 34. 

Of Infant. 
A conditional promise by one. after having reached his majority. to pay 

a note given during his infancy, the promise being hedged about 
with the statement that he would pay when he could do so without 
inconvenience to  himself and with a refusal to fix a time for payment, 
does not amount to a ratification, since, in order to amount to a rati- 
fication of a voidable instrument by an infant, the promise must be 
unconditianal, express, voluntary, and with a full knowledge that  he 
is not bound by law to pay the original obligation. Bresee v. Stanly, 
278. 

Several and Joint, Action on, 84. 

To Convey Land. 
1. Under a parol agreement to convey real estate, the person who is to 

receive the conveyance cannot plead the Statute of Frauds if the 
other is able and willing to perform his contract. Taylor v. Russell. 30.  

2. Where one partner agrees to convey an interest in  real estate, an& is . 
able and willing to perform his part of the contract, equity will con- 
sider what should be done as done, and the partners joint owner of 
the property. Ibid. 
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Usurious, 249, 257. 
Written, Explained by Par01 Testimony. 

1. Where a n  instrument intended to operate as  an agricultural lien con- 
tains on its face the statutory requisites, except that it  does not show 
that  the money or supplies were furnished after the agreement, i t  is  
competent to show, de hors such instrument, that the supplies were 
furnished after the making of the agreement. Meekins v. Walker, 46. 

2. Where an instrument intended as an agricultural lien, contains on 
i ts  face the statutory requisites, except that i t  does not show whether 
the advances were made before or after the agreement, evidence to 
show that the furnishing was subsequent to the execution of the lien 
would not contradict the written instrument. Ibid. 

CONTROVERSY WITHOUT ACTION. 
When a case containing facts upon which a controversy depends is sought 

to be submitted under section 567 of The Code, an affidavit to the 
effect that the controversy is  real and the proceedings in good faith 
to determine the rights of the parties is a prerequisite to jurisdiction, 
and in the absence of such affidavit the proceeding will be dismissed. 
Arnold v. Porter, 123. 

CONVEYANCE O F  STANDING TIMBER. 
1.  An exception in the deed of a part of the thing granted must be de- 

scribed with the same certainty as the subject matter of the convey- 
ance, and the rule for ascertaining what is excepted is the same as  
that  for determining what passes by the deed. Warren v. flhort, 39. 

2. A conveyance of all the timber which measures twelve or more inches 
i n  diameter a t  the stump, growing on a certain tract, all of i t  to be 
cut and removed within ten years, includes only the timber of that  
dimension when the conveyance was executed. Ibid. 

CONVICTS, WORKING OIN PUBLIC ROADS. 

1.  The county commissioners have authority, under section 3448 of T'ne 
code, to provide for the working upon the public roads, etc., any one 
legally convicted of any crime or misdemeanor, or upon failure of one 
to enter into bond to keep-the peace, etc., or to pay or properly secure 
the payment of cost or fines. fl. a. Yandle, 874. 

2. The order of the commissioners directing the employment of a convict 
upon the public roads, and committing him to the custody of a super- 
intendent of such public works, is not an additional sentence or judg- 
ment pronounced by the commissioners, but a n  incident to the 
sentence proper imposed by the court in contemplatiun of which the 
prisoner committed the offense. Ibid. 

CORPORATIONS. 
A corporation is not insolvent, so as  to render a mortgage of its property 

fraudulent, so long as it  has property sufficient, if converted into 
money a t  market prices, to meet its liabilities. Nining Co. v. Bmelt- 
ing Co., 417. 
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Dealings with: 
One who contracts with a corporation through persons interested in  it, 

and professing to represent it, and iby virtue of such contract gets 
possession of the property as  lessee, and holds i t  until the expiration 
of the time limited by the contract, is estopped to deny that the 
corporation was properly incorporated and officered, and that  i t  is the 
owner of the leased property. Waterworks Co. v. Tillinghast, 343. 

Foreign and Domestic: 
1. When a foreign corporation is rechartered in this State it  becomes a 

domestic corporation, and is not liable to attachment as  a nonresi- 
dent. Bernhardt v. Brown, 506. 

2. A judgment rendered in attachment proceedings, based on the ground 
of nonresidence, against a foreign corporation which has been rein- 
corporated i n  this State, is  void, as well as  a sale of i ts  property 
thereunder, for want of jurisdiction. Ibid.  

Right of Action Against in This State: 
1. A corporation of a foreign State is permitted to do business outside 

of the State in  which i t  was chartered as  a )matter of comity, but 
always with the proviso that i t  is  subject to the law of the State 
where it does business, and has no greater privileges than domestic 
corporations under its statutes, and a provision in the charter of a 
life insurance company that i t  shall be sued only in the State where 
i t  was chartered and organized, is no defense to a n  action by an 
administrator of a decedent in  another State. Bhields v. Insurance 
Co., 380. 

2. Sections 194 and 195 of The Code confer jurisdiction against aZ1 . 
corporations doing business in this State. Ibid. 

Proof of Charter: 
1. Where a n  indictment alleges the ownership of property by a corpora- 

tion, i t  is sufficient to show that the corporation carried on business 
under the corporate name set out in  the indictment, without produc- 
ing the certificate of incorporation, or a copy thereof, i n  the private 
acts published by authority of the State. 8 .  v. Turner, 841. 

2. A copy of the charter of a foreign corporation, certified by the secre- 
tary of the State where it  was incorporated, under his official signa- 
ture and the official seal, is  admissible in  North Carolina to  prove 
the fact of incorporation. (Barcello v. Hapgood, 118 N. C., 712, fol- 
lowed.) Ibid. 

COSTS. 
Where, in a n  action under section 3836, to recover double the amount of 

interest paid, judgment is rendered for the defendant on the debt due 
to him set up as a counterclaim, and i n  excess of the plaintiff's claim, 
such judgment carries the costs against the plaintiff, but where the 
judgment appealed from is partly affirmed and partly reversed, in the 
exercise of the discretion allowed by section 527 ( 2 )  of The Code, the 
costs of this Court will be divided, so that each party shall pay his 
own costs. 8rnith v. Building and Loan Association, 249. 

Liability of State for: 
Upon the failure of the litigation, the State is, under section 536 of The 

Code, liable for the costs of an action authorized by act of the General 
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Assembly, and prosecuted in its name by the solicitor, and judgment 
may be rendered in such action against the State for such costs. 
Query, a s  to how the judgment will be satisfied. Blount v. Bimmons, 
50. 

Security for: 
1. Under section 210 of The Code the judge may, in his discretion, re- 

quire a plaintiff who has been allowed to sue i n  forma pauperis to 
give security for costs. Dale v. Presnell, 489. 

2. An order compelling a plaintiff who has sued i n  forma pauperis to 
choose whether he will give mortgage on land owned by him as secur- 
ity for costs or have his action dismissed, is not erroneous, except to 
the extent that it  should be modified so a s  to permit him to glve bond 
for costs, if he prefers to do so. Ibid. 

COSTS OF' PRINTING RECORD ON APPEAL, 415. 

COSTS IN CRIMINAL ACTION. 
1. While this Court will not entertain a n  appeal to determine who shall 

pay the costs of an action in which the subject matter has been dis- 
posed of, yet where the question is  whether a particular item is  
properly chargeable as  costs, or, taking the case as  rightly decided, 
whether the costs are properly adjudged, the case is reviewable on 
appeal. B. v. Horne, 853. 

2. The rule that the costs follow final judgment applies in criminal cases 
a s  in civil cases; hence, where a prisoner was convicted but afterward 
was acquitted on a new trial, the payment of his witnesses in  both 
trials was properly taxed against the county. Ibid. 

3. Where, on appeal to the Superior Court from a judgment of a justice of 
the peace, in  a matter in  which he had final jurisdiction, nol. pros. 
was entere& by the solicitor, i t  was error to  tax the county with the 
costs accrued in the Superior Court. S. v. Sufier, 867. 

COUNSEL, AGREEMENT OF, 311. 
Upon an appeal being taken a t  the close of a trial, i t  was agreed that  

appellant should have twenty days to serve his case on appeal and the 
, appellee the same time tp serve his counter-case, and in answer to  a n  

inquiry of appellant's counsel, "To whom shall the case be sent?' one 
of appellee's counsel said, "Send it  to J." The case, with the judge's 
notes, was accordingly sent to "J." by express six days before the ex- 
piration of the limit, and a letter was also sent by mail the same day. 
Appellee's counsel did not return the case or notify the appellant's 
counsel that service by a n  officer would be required until another letter 
was written and the twenty days had expired: Held, that, upon the 
undenied facts as to the agreement, the appellant's counsel had rea- 
sonable ground to believe that The Code requirement as to service by 
a n  officer was waived, and certiorari will issue to bring up the record. 
Willis v. R. R., 718. 

Address to the Jury: .. 
Where counsel for defendant in his argument addressed his remarks to 

certain members of the jury individually, instead of collectively, it 
was not error in the judge to interrupt him, such matters being i n  the 
sound discretion of the trial judge. S. v. Pearson, 871. 
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COUNTERCLAIM. 
1. Under sec. 244 (1) of The Code a tort can be pleaded as a counterclaim 

to an action in contract. "if connected with the subject of the action." 
Branch v. Chappell, 81. 

2. In  an action for work and labor done in cutting timber trees, the de- 
fendant may plead as a counterclaim damage sustained through the 
negligence of plaintiff in  permitting fire to escape, whereby property 
was destroyed and expense incurred in  preventing greater damage. 
Ibid. 

3. Where, in  an action under sec. 3836, to recover double the amount of 
interest paid, judgment is rendered for the defendant on the debt due 
to him set up as a counterclaim, and i n  excess of the plaintiff's claim, 
such judgment carries the cost against the plaintiff, but where-the 
judgment appealed frolm is partly affirmed and partly reversed, in the 
exercise of the discretion allowed by sec. 527 ( 2 )  of The Dode, the 
costs of this Court will be divided, so that  each party shall pay his 
own costs. Smith v. B. and L. Assn., 249. 

4. I n  action under sec. 3836 of The Code, to recover double the amount 
of interest paid, the defendant may set up  a counterclaim for the 
debt on which the usury was paid, since i t  arises "out of the contract 
or transaction set forth in the complaint as the foundation of the 
plaintiff's claim or is connected with the subject of the action." 
Smith v. B. and L. Assn., 257. 

5. Where there is a breach of warranty as  to the quality of a n  article 
sold, the purchaser may reject it  and sue for damages sustained by 
the nonperformance of the vendor's contract, or he may keep it  and 
set up, by way of counterclaim against the vendor's action for the 
purchase price, the breach of warranty in  reduction, i n  which case 
the measure of damages is the difference between the contract price 
and the actual value. Eester v. Miller Bros., 475. 

6. Where a counterclaim is properly pleaded in an action, the opposing 
party cannot deprive the pleader of his right to a trial thereof by 
entering a nonsuit. Rumbough v. Young, 567. 

7. While one who, on a verbal contract of purchase and sale of land, has 
paid the whole or part of the purchase money, gone into possesslon 
and made improvements, has good grounds for relief, he nevertheless 
has no independent cause of action, and his demand, in his answer to 
an action for possession, for an account of the purchase money paid 
and for betterments, does not amount to a counterclaim, so as to 
prevent the plaintiff from entering a nonsuit. Did.  

COUNTIES AND COUNTY COMMISSIONERS. 
1. Under ch. 370, Laws 1887, the county commissioners alone have the 

power to determine upon the necessity for the construction or repair 
of bridges. and to contract for the same, and such power cannot be 
delegated to the township supervisors or others. After deciding 
that a bridge shall be built or repaired, they can appoint the town- 
ship supervisors or other agents to have the work done a t  a price 
fixed by the commissioners. or may refer the matter beforehand to 
such supervisors to ascertain and report the facts and lowest price a t  

644 



COUNTIES AND COUNTY COMMISSIONERS-Continued. 
which the work can be Bone, but the supervisors have no power to 
accept a bid without the approval of the commissioners. McPhail v. 
Commissioners, 330. 

2. An order passed by a board of county commissioners that  "the repairs 
of Evans Creek bridge are referred to R. J. H. and A. McN." conferred 
no power upon such persons to make a contract, but only to ascertain 
and report to the commissioners, for their action, the facts connected 
with and'the cost of the repairs. Ibid. 

3. Where repairs have been made on a bridge, and the work has been 
accepted by the county, the contractor may recover therefor oA a 
quantum merurt for the reasonable and just value of the work and 
labor done and material furnished, though the action was brought on 
a special contract for the repairs made with supervisors who had no 
authority to make the contract. Ibid. 

COUNTY COMMISSIONERS, POWER OF. 
1. The county commissioners have authority, under sec. 3448 of The 

Code, to provide for the working upon the public roads, etc., any one 
legally convicted of any crime or misdemeanor, or upon failure of 
one to enter into bond to keep the peace, etc., or to pay or properly 
secure the payment of cost or fine. S. v. Yandle, 874. 

2. The order of the commissioners directing the employment of a convict 
upon the public roads, and committing him to the custody of a super- 
intendent of such public works, is not an additional sentence or judg- 
ment pronounced by the commissioners, but an incident to the sen- 
tence proper imposed by the court in contemplation of which the pris- 
oner committed the offense. Ibid. 

COUNTY, LIABILITY OF, FOR COSTS OF CRIMINAL ACTION 
1. The rule that  the costs follow final judgment applies in criminal cases 

as  in civil cases; hence, where a prisoner was convicted but after- 
wards was acquitted on a new trial, the payment of his witnesses in 
both trials was properly taxed against the county. 8. v. Horne, 854. 

2 .  Where, on appeal to the Superior Court from a judgment of a justice 
of the peace, i n  a matter in which he had final jurisdiction, a nol. pros. 
was entered by the  solicitor, i t  was error to tax the county with the 
costs accrued in the Superior Court. S. v. Xhufler, 867. 

COURSE AND DISTANCE, 623. 
1. Where the identity of a corner of the boundary is in question, if the 

jury find from the evidence that an object, such as  a stone or tree, 
called for as  a corner, was actually agreed upon by the parties a t  the 
time of the execution of the deed, though it  may be reached before 
the distance gives out or before intersecting with another line, which 
is also called for, such tree or stone must be declared the true corner. 
Deaver v. Jones, 598. 

2. But where the identity of a corner called for cannot be established, 
course and distance will control. Ibid. 

COURT OFFICERS, FEES OF, 356. 
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COURT, TERM OF. 
1. When a term of court is set by statute to begin on a certain Monday, 

and to last for "one week" (or two or three weeks, as  the case may 
be), i t  embraces the Sunday of each week (unless sooner adjourned), 
and the term expires by limitation a t  midnight of that  day. Taylor 
v. Ervin, 274. 

2. A verdict entered on Sunday of a week set  for the duration of a court, 
in  the absence of an earlier adjournment, is legally entered. Ibid. 

3. I n  special cases, ex necessitate, a court may si t  on Sunday. Ibid. 

. 4. There being no inhibition of a verdict rendered on Sunday, either a t  
common law or by statute, a judgment entered on that  day (by virtue 
of the statute, Code, sec. 412, that it  shall be entered up a t  once on 
the verdict) is  valid. Ibid. 

5. Under ch. 86, Laws 1895, providing for the holding of a Superior 
Court in Cumberland County "on the sixth Monday after the first 
Monday in March, to continue for two weeks," the judge may appear 
on any day within the two weeks (if the court has not previously 
been adjourned), and that  part of the term actually held will be a s  
valid as if court had been opened on the day fixed by t h e  statute. 
McNeill w. McDufJie, 336. 

6. Chapter 281, Laws 1895, provided that a Superior Court should be 
held in Richmond County "on the sixth Monday after the first Mon- 
day in Narch," while ch. 86, Laws 1895, provided that  a Superior 
Court should be held in  Cumberland County, commencing on the  
same date and "to continue for two weeks": Held, that  ch. 281 is not 
so irreconcilably in conflict with ch. 86 as  to repeal it, since both 
counties, being in the same judicial district, the judge, after opening 
court in Richmond County on the day fixed by statute, could lawfully 
hold court in Cumberland County before the end of two weeks, the 
court not having been previously adjourned by the sheriff. Ibid. 

7. In  such case i t  was proper for the judge to direct the clerk of Cum- 
berland Superior Court to follow the customary formula, describing * 
the court as begun and opened on the first day thereof a s  specified 
in  the statute. Ibid. 

CREDITOR'S BILL. 
1. A creditor who is made a defendant in a creditor's bill to set aside a 

common debtor's deed of assignment as  fraudulent, may become a 
plaintiff by conforming to the usual requirements, and, by concur- 
ring in and actively aiding the establishment of the allegations of 
the complaint, becomes entitled to share in the fruits of the recovery. 
(Hancock v. Wooten, 107 N. C., 9, distinguished.) Goldberg v. 
Cohen, 68. 

2. Where, in a suit begun in December, 1874, by creditors to set  aside a 
deed of assignment as  fraudulent, P., a preferred creditor in the 
deed, was made a party defendant in  1895, after having himself begun 
a n  independent action attacking the deed as fraudulent, and filed 
a n  answer in 1896, in  which he disciaimed any purpose to claim under 
the deed, and concurred in the allegations of the complaint, except 
such as  assailed the bona fides of his debt, and was allowed to become 
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CREDITOR'S BILL-4ontinued. 
a plaintiff as  other creditors who had come in after the cornmence- 
ment of the action, and thereupon the plaintiffs withdrew their attack 
upon P's debt, and accepted his active participation in the prosecution 
of the suit, in which the only issue related to the fraudulent character 
of the deed: Held, that P. was entitled to be treated ae a party plain- 
tiff, and to share pro rata  in the recovery upon setting aside the deed. 
Ibid. 

3. Where, during the pendency of a creditor's bill, a claimant having two 
separate debts against the debtors, one a n  unsecured account and the 
other secured by mortgage, declined to participate as  a party plain- 
tiff, and was not made a party defendant, but asked and was allowed 
to interplead as  to the unsecured account, and upon the appointment 
of receivers of the debtors obtained leave of court to bring, and did 
bring, an independgnt action upon the mortgage debt, and the court 
twice refused motions of the defendant to consolidate such action 
with the pending creditor's bill: Held, that  the plaintiff is  not es- 
topped to maintain the independent action upon the mortgage debt by 
the judgment rendered in the creditor's bill, which did not purport 
to pass upon such claim. Pump Works v. Dunn, 77. 

CRIMINAL ACTION. 
The begetting a bastard child is a criminal offense under sec. 35 of The 

Code. 8. v. Nelson, 797. 

Appeal by State: 
An appeal by thBe State in a criminal action, not docketed in the Supreme 

Court until two terms have elapsed, will be dismissed. S. v. Deyton, 
880. 

Costs in: 
1. While this Court will not entertain an appeal to determine who shall 

pay the costs of an action in which the subject-matter has been dis- 
posed of, yet where the question is  whether a particular item is prop- 
erly chargeable as costs, or: taking the case as  rightly decided, whether 
the costs are properly adjudged, the case is reviewable on appeal. 
S. v. Horne, 841. 

2. The rule that the costs follow final judgment applies in  criminal 
cases as  in  civil cases; hence, where a prisoner was convicted but 
afterwards was acquitted on a new trial, the payment of his witnesses 
in both trials was properly taxed against the county. Ibid. 

3. Where, on appeal to the Superior Court from a judgment of a justice 
of the peace, in  a matter in  which he had final jurisdiction, a nol. pros. 
was entered by the solicitor,.it was error to tax the county with the 
costs accrued in the Superior Court. 8. v. Shuffler, 867. 

CRIMINAL LAW. 
1. Sec. 32 of The Code, declaring the oath and examination of the mother 

of a bastard child to  be "presun~ptive" evidence against the person 
accused, is valid exercise of legislative power. S. v. Rogers, 793. 

2. Where one charged with the paternity of a bastard child failed to 
demand an opportunity to confront and cross-examine the prosecutrix 
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a t  the time her written examination was offered, he waived thereby 
his right to subsequently object to the evidence on the ground that  
he was not offered such opportunity. Ibid. 

3. Notwithstanding the fact that  the oath and examination of the mother 
of a bastard child are presumptive evidence against defendant, yet, i f  
the defendant denies the paternity and contradicts the testimony of 
the prosecutrix, the matter is put a t  large, and the jury must be 
sdtisfied, beyond a reasonable doubt, of the defendant's guilt, and a n  
instruction which allows the jury to convict on testimony that merely 
"satisfies" them of his guilt is erroneous. Ibid. 

CRUELTY TO ANIMALS. 
Where, in the trial of an indictment for cruelty to animals, i t  appeared 

that  the defendant was a policeman, and in the attempt to stop a 
runaway horse on the streets of a town struck i t  with a large atone 
and caused it  to fall: Held, that i t  was error to direct a verdict of 
guilty, i t  being the province of the jury to determine whether the 
presumption that the policeman acted in good faith, in  the discharge 
of his duty, was overcome by proof of a "willful" purpose to injure 
the home. S. v. Isley, 862. 

DAMAGES. 
1. A husband being entitled to the services and con~panionship of his 

wife, whoever joins with her in doing an act which deprives the 
husband of such rights is liable to him in ddmages. Holleman v. 
Harward, 150. 

2. One who, despite the protests and warnings of a husband, persistently 
sells laudanum or similar drugs or intoxicating liquors to the latter's 
wife, knowing that she buys it  for use as a beverage, whereby ohe 
contracts a habit destructive to her mental and physical faculties, 
and causing losir to the husband of her companionship and the services 
pertaining to the domestic relation, is liable in damages to the hus- 
band for the injuries so sustained. Ibid. 

3.  Plaintiff6 sold to defendants an engine with warranty as  to its quality, 
and upon the appearance of a defect agreed to remedy it, and insisted 
upon the defendant's' keeping and operating the engine until i t  should 
be put in  satisfactory running order, a t  which time the balance of the 
purchase price should be paid. During the time the plaintiffs were 
attempting to remedy the defects, defendants suffered loss by reason 
of idle labor and the consumption of extra fuel: Held, in  a n  action 
by the plaintiffs to recover the balance of the purchase price, that the 
possession of the engine by t h e  defendants not being the exercise of 
a legal option to keep it  and to set up a breach of contract in  damages, 
but being a t  the instance and for the benefit of plaintiffs, the defend- 
ants are entitled upon their counterclaim to a credit for the loss to 
which they were subjected while plaintiffs were endeavoring to 
remedy the defects. Kester v. &filler Bros., 475. 

4. Where, in the trial of an action for the contract price of a n  engine 
which the defendants had retained and used a t  the instance of plain- 
tiffs while the latter were endeavoring to remedy defects, the defend- 
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ants set up as a defense the breach of warranty as  to quality, i t  was 
proper, upon the verdict of the jury for the actual value of the 
engine, to allow interest on the same from the time the engine was 
delivered and first set in operation. Ib id .  

5 .  An action will always lie for damages resulting from the ponding of 
water on land by unskillful construction of ditches until, by con- 
tinuous occupation for twenty years, the presumption of a grant 
arises. P a r k e r  v. R. R., 677. 

6. I n  an action for damages against a railroad company for ponding 
water upon land, the plaintiff may elect to claim only the damage 
sustained up to the time of trial of the action, and if the defendant 
fail to ask in  his answer for the assessment of prospective as well 
as  present damages, the bar of the statute will prevent a recovery 
of that  sustained within three years prior to the issuing of the sum- 
mons. Ib id .  

7. Under the established and liberal rule of pleading under The Code 
system that  a n  allegation of facts entitling a party to affirmative 
relief is equivalent to a formal demand for such relief, an allegation 
in a complaint in  an action for damages for ponding water on plain- 
tiff's land, that the fertility of his land had been destroyed and the 
land rendered totally unfit for agricultural purposes, was properly 
held by the trial judge to be a demand for permanent damages. Ib id .  

8. Where a railroad company purchased a right of way over plaintiff's 
land, and in 1888 constructed its ditches, which were proper for the 
safety of the roadbed, but diverted surface water from other lands 
so as  to cause a n  overflow on plaintiff's land whereby it  was rendered 
unfit for cultivation: H e l d ,  that a n  action for damages caused by 
such overflow, brought in  October, 1894, was not barred by the statute 
of limitations as  to permanent damages or the damages accruing 
within three years prior to issuing the summons and up to the time 
of the trial. Ib id .  

9. Although authority to divert surface water to its natural outlet, or an 
outlet capable of receiving it, is included in the easement acquired by 
a railroad company in the grant or condemnation of the right of 
way, the company is nevertheless subject to the same restrictions as 
any other landowner in carrying i t  off, and is liable for damages if 
the work is done negligently. Ib id .  

10. One who boarded a train, and upon offering a ticket to a station a t  
which the train was not scheduled to stop and refusing to pay the 
fare to the next station beyond, a t  which the train would stop, was 
ejected from the train, cannot recover punitive damages for the t o r t  
where the ejection was done without insolence or undue force. A l l e n  
v. R. R., 710. 

For Right of Way of Railroad, 720. 

DAMAGES, MEASURE OF. 
1.  In  a n  action for permanent damages for ponding water upon land 

(over which right of way had been granted), resulting from the 
unskillful construction of ditches by a railroad, whereby plaintiff's 
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land had been rendered unfit for cultivation, the true measure of 
damages is the difference in  the value of the land in its condition 
when the right of action accrued and what would have been its value 
had the road been skillfully constructed. Parker v. R. R., 677. 

2. In  the trial of an action against a railroad company for loss occasioned 
by its delay in transporting machinery shipped over its line by plain- 
tiff, which was engaged in equipping a cotton factory, i t  appeared 
that workmen employed by the  plaintiff were forced to remain idle, 
though under pay of plaintiff: Held, that the measure of plaintiff's 
damages was the interest on the unemployed capital, the wages paid 
to workmen, and such other costs and expenses incurred by plaintiff 
in consequence of the delay. Rocky Mount Mills v. R. R., 693. 

DANGEROUS OCCUPATION. 
1. If a servant has equal knowledge with the master of the dangers inci- 

dent to the work, and has sufficient discretion to appreciate the peril, 
his continuance in  employn~ent is a t  his own risk. Turner v. Lum- 
ber Go., 387. 

2. Where there are latent defects or hazards incident to an occupation, 
of which the master knows or ought to know, it  is his duty to fully 
warn the servant of them, and he is liable for any injury resulting 
from his failure to do so; but the master is not liable for his failure 
to avert or avoid peril that  could not have been foreseen by one i n  
like circumstances and in the exercise of such care as would be 
characteristic of a prudent person so situated. Ibid. 

DECLARATIONS OF DEFENDANT MADE BEFORE COMMITTING CRIME. 
The declaration of a defendant made a few hours before the homicide 

cha'rged against him and tending to show his animosity against the 
deceased, were properly admitted as evidence on the trial. AS, v. 
Baker, 912. ' 

DEED. 
1. A conveyance, unless a'contrary intent is expressed in the deed, relates 

to the date of its execution, and only such property passes as  fulfllls 
the description a t  the time of executing the conveyance. Warren v. 
S h o ~ t ,  39. 

2. An exception in the deed of a part of the thing granted must be described 
with the same certainty as  the subject-matter of the conveyance, and 
the rule for ascertaining what is excepted is the same as  that for 
determining what passes by the deed. Ibid. 

3. A conveyance of all the timber which measures twelve or more inches 
in diameter a t  the stump, growing on a certain tract, all of it  to be 
cut and removed within ten years, includes only the timber of that 
dimension when the conveyance was executed. Ibid. 

4. Every deed of conveyance must set forth a subject-matter, either certain 
in itself or capable of being reduced to a certainty by reference to 
something extrinsic to which the deed refers. Henzphill v. Annis, 514. 

5. Where reference is made in one deed to another for more definite 
description, the effect is to incorporate into the deed the description 
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in  the instrument referred to, provided the language used points 
so clearly to the explanatory deed or instrument as to make i t  pos- 
sible to identify it, but when such is not the case parol testimony is  
not admissible to show what land the parties intended to be included 
i n  the deed. Ibid. 

6. Where plaintiff claiming under M., in  deraigning his title, offered in 
evidence a deed from W. to M. containing a description a s  follows: 
"A certain quantity of land containing 350 acres, being in six different 
deeds, the courses and distances referred to the original grants, 
which are  six, lfing on 'a certain stream in B. County,"' and to 
identify the land intended to be conveyed, introduced a grant to W. 
for fifty acres and proposed to prove by parol that  the tract described 
therein was one of six tracts claimed by W. when he executed the 
deed to M., and that i t  was one of the six tracts actually conveyed 
by the deed of W. to M.: Held, that  the reference for more accurate 
description to six deeds or grants did not warrant the identification 
of the boundaries of such grants by parol evidence of a verbal claim 
set up by W. a t  the date.of the deed to M., o r  by showing by parol 
entirely that  the subject-matter of the conveyance was intended to 
be six tracts, one of which was that described in the grant to W. Ibid. 

DEED, DATE OF. 
Where, in  the trial of an action to recover on a note given for the 

purchase money of land, the plaintiff tendered a deed which was, by ' 

a clerical error, incorrectly dated: Held, tha t  i t  was not error to 
allow the date to be corrected upon its being reacknowledged and 
reprobated. Bank w. Pearson, 494. 

DEED UNREGISTERED, COLOR OF TITLE WHEN. 
An unregistered deed, accompanied by continuous possession by the 

grantor since ita execution, is color of title, notwithstanding "Connor's. 
Act" (ch. 147, Laws 1885), and was properly admitted in  evidence 
i n  a proceeding to recover damages from a railroad for appropriating 
a part of the land before the registration of the deed. Utley w. R. R., 
720. 

DE FACT0 JUDGE. 
A judge of the Superior Court who presides in another district by appoint- 

ment of the Governor is a de facto judge of the court so held, and all  
his acts in  that capacity are valid. S. v. Tumer, 841. 

DEFECTIVE STATEMENT OF GOOD CAUSE OF ACTION. 
I n  cases where i t  is necessary to obtain leave to sue on a receiver's bond, 

the complaint should allege that  such leave has been granted, but 
failure to do so is not a defect in  the cause of action but a defective 
statement of a good cause of action, and is cured by failure to demur 
especially on that ground. Black v. Gentry, 502. 

DEMAND FOR RELIEF 
While one who, on a verbal contract of purchase and sale of land, has 

paid the whole or part of the purchase money, gone into possession 
and made improvements, has good grounds for relief, he nevertheless 
has no independent cause of action, and his demand, in  his answer 
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to a n  action for possession, for a n  account for the purchase money 
paid and for betterments, does not amount to a counterclaim, so as 
to prevent the plaintiff from entering a nonsuit. Rumbough v. 
Young, 567. 

DEMURRER. 
1. I n  cases where i t  is necessary to obtain leave o sue on a receiver's 

bond, the complaint should allege that such leave has been granted, 
but failure to do so is not a defect i n  the cause of action but a defec- 
tive statement of a good cause of action, qnd is cured by failure to 
demur especially on that ground. Black v. Gentry, 502. 

2. When a demurrer to a complaint is interposed, the approved practice 
is tha t  i t  be followed by a judgment sustaining or overruling it, with 
a n  appeal from the judgment if i t  sustains the  demurrer. Frishy 
v. Town of Xarshall, 570. 

To Evidence: 
1. Where, a t  the conclusion of the prosecution's case on a trial, the 

defendant demurs to the evidence, it  is proper for the court, upon 
overruling the demurrer, to refuse permission to the defendant to 
offer any testimony, and to charge the jury on the state of facts 
admitted by the demurrer. S. v. Groves, 822. 

2. When a defendant desires the benefit of a demurrer to the evidence, 
he should first introduce his testimony, and then ask a n  instruction 
that  there is  not sufficient evidence to go to the jury. Ibid. 

DESCRIPTION IN DEED. 
1.  A description of land contained in a deed as follows: "Thirty acres of 

land, situated in Stony Creek Township, adjoining the lands of W. 
J. and B.," is not too vague and indefinite to be explained by parol 
testimony. Wilkins v. Jones, 95. 

2. Every deed of conveyance must set forth a subject-matter, either certain 
in itself or capable of being reduced to a certainty by reference to 
something extrinsic to which the deed refers. Hemphill u. Annis, 
514. 

3. Where reference is  made in one deed to another for more definite 
description, the effect is  to incorporate into the  deed the  description 
in the instrument referred to, provided the language used points so 
clearly to the explanatory deed or instrument as  to make it  possible 
to identify it, but when such is not the case, parol testimony is not 
admissible to show what land the parties intended to be included in 
the deed. Did.  

4. I t  is a rule of law that deeds and grants shall be so run as  to include 
the land actually surveyed with a view to its execution, and parol 
evidence is admissible to show that, by mistake of surveyor or drafts- 
man, the calls for course and distance incorporated in  a deed or 
grant are  different from those established by a previous or con- 
temporary running by the parties or their agents. Higclon v. Rice, 
623. 

5. Whenever i t  can be proved that  there was a line actually run by the 
surveyor, and was marked and a corner made, the party claiming 
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under the patent or deed shall hold accordingly, notwithstanding a 
mistaken description of the land in such patent or deed. Ibid. 

6. While the plot annexed to a survey, as  provided in sec. 2769 of The 
Code. and made a part of the grant for the purpose of indicating the 
shape and location of the boundary, is not conclusive and cannot of 
itself control the words of the body of the grant, yet i t  is  competent, 
in  connection with other testimony, as  evidence of the location by an 
original survey, different from that ascertained by running the calls 
of the grant.  Ibid. 

Vague and Uncertain, 113.  

DEVISE, 233. 
A devise to "S. and all her children, if she shall have any," vests in  S. 

a fee-simple, if she has no children of S. a t  testator's death; and 
such estate cannot be divested by the subsequent birth of a child; 
if she have children a t  testator's death, she and they take as  tenants 
in common. Silliman v. Whitaker, 89. 

DISMISSAL OF ACTION. 
A defendant who interposes such a n  answer as  shows him to be cognizant 

of the real cause of action upon which plaintiff relies, and denies the 
allegations of the complaint, cures, by way of aider, any defective 
statement of a cause of action in the complaint, and is not entitled 
to a dismissal on the ground of such defect. Whitley v. R. R . ,  724 .  

DISMISSAL OF APPEAL. 
An appeal by the State in a criminal action not docketed in the Supreme 

Court until two terms have lapsed will be dismissed. 8. v. Deyton, 
880. 

DISQUALIFICATION OF JUROR. 
The interest of a resident and taxpayer of a county in an action to recover 

land from the county is too indirect and remote to disqualify him 
to serve as  a juror in such action. Eastman v. Comrs., 505. 

DIVERSE CITIZENSHIP, AS GROUND FOR REMOVAL OF CAUSE. 
Where neither the petition for the removal of a cause from a State to a 

Federal Court on the ground of diverse citizenship, nor any other 
part of the record shows the diverse citizenship a t  the  commence- 
ment of the action, the Federal Court is without jurisdiction, and its 
order of removal based on such defective petition is a nullity. Brad- 
ley v. R. R., 744 ,  917. 

DIVERTING WATER ON LAND BY CONSTRUCTION OF DITCHES. 
1. An action will always lie for damages resulting from the ponding of 

water on land by the unskillful construction of ditches until, by con- 
tinuous occupation for twenty years, the presumption of a grant 
arises. Parker  v. R .  R . , , 677 .  

2. In a n  action for damages against a railroad company for ponding water 
upon land, the plaintiff may elect to claim only the  damage sustained 
up to the time of trial of the action, and if the defendant fail  to ask 
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DIVERTING WATER ON LAND-Continued. 
in  Bis answer for the assessment of prospective as  well as  present 
damagea, the bar of the statute will prevent a recovery of that sus- 
tained within three years prior to the issuing of the summons. Ibid.  

3. Under the established and liberal rule of pleading under The Code 
system, that an allegation of facts entitling a party to affirmative 
relief is equivalent to a formal-demand for such relief, an allegation 
in a complaint in a n  action for damages for ponding water on plain- 
tiff's land, that the fertility of his land had been destroyed and the 
land rendered totally unfit for agricultural purposes, was properly 
held by the trial judge to be a demand for permanent damages. Ib id .  

4. Where a railroad company purchased a right of way over plaintiff's 
land and in 1888 constructed its ditches, which were proper for the 
safety of the roadbed but diverted surface water from other lands 
so a s  to  cause an overflow on plaintiff's land, whereby i t  was rendered 
unfit for cultivation: Held, that a n  action for damages caused by 
such overflow, brought i n  October, 1894, was not barred by the 
statute of limitations as  to permanent damages or damages accruing 
within three years prior to issuing the summons and up to the time 
of the trial. Ibid.  

5. In  a n  action for permanent damages for ponding water upon land (over 
which right of way had been granted) resulting from the unskillful 
construction of ditches by a railroad, whereby plaintiff's land has 
been rendered unfit for cultivation, the t rue measure of damages 
is  the difference in the value of the land in i ts  condition when the 
right of action accrued and what would have been i ts  value had the 
road been skillfully constructed. Ib id .  

6. Although authority to divert surface water to i ts  natural outlet, or 
a n  outlet capable of receiving it, is included i n  the  easement acquire$ 
by a railroad company in the grant or condemnation of the right of 
way, the company is  nevertheless subject to the same restrictions 
as  any other landowner in carrying it  off, and is liable for damages 
if the work is done negligently. Ibicl. 

DOCKETING APPEAL. 
I t  being the duty of a clerk of the Superior Court to send up the transcript 

of a record' in a criminal action, whether the fees are  paid or not, 
i t  seems that he would be indictable for neglect of duty. S. u. Dey- 
ton, 880. 

ELECTION LAW. 
1. Under sec. 18, ch. 159, Laws 1895, a separate ballot box is  not required 

to be provided a t  each voting precinct for the election of justices of 
the peace. Such officers are  to be voted for on the  same ticket and i n  
the same ballot box a s  members of the General Assembly, county 
officers, and constables. Foushee v. Christiaa, 159. 

2. Under ch. 159, Laws 1895 (election law),  registrars may ask the 
elector his age and residence, the township or county from whence 
he removed, in case of such removal since the last election, and 
(under the authority of sec. 1, Art. VI of the Constitution) whether 
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he has resided in the State twelve months, and in the county i n  which 
he proposes to vote, ninety days preceding the election. 1% ize Reid, 
641. 

3. If, i n  reply to such questions, the elector answers that he is twenty-one 
years old, and has resided in the State twelve months and i n  the 
county ninety days preceding the election, i t  is  the duty of the regis- 
trars,  upon his taking the prescribed oath, to record his name as a 
voter; but bystanders may require him to be sworn as  to his resi- 
dence. Did.  

4. Challenges must be made a t  the time and in the manner specified in  
the election law of 1895. Ibid. 

5. The election law of 1895 (ch. 159, Laws 1895), conferring upon the 
judges of the Supreme and Superior Courts general supervisory juris- 
diction over clerks of the Superior Courts i n  the performance of 
their duties under the election law, with power to issue rules on such 
clerks, and on the hearing thereof to  make summary orders and 
directions for their proper enforcement, is constitutional. Harkins 
v. Cathey, 649. 

6. Upon failure of a chairman of the State executive committee of a 
political party to designate judges of election on behalf of such party, 
a s  provided in sec. 7, ch. 159, Laws 1895, the persons appointed by 
the  clerk of the Superior Court of a county must belong to the political 
party for which they are appointed. Ibid. 

7. Where the chairman of the State executive committee of one political 
party fails to designate the judges of election for a particular county 
for and on behalf of such party, and the clerk of the Superior Court, 
under the exercise of the power of appointment given in sec. 7 of ch. 
159, Laws 1895, appoints persons not having the requisite qualifica- 
tions, the chairman of the executive committee of another political 
party in such county may bring mandamus to compel the clerk to  
appoint proper persons. Ibid. 

8. Under sec. 7,  ch. 159, Laws 1895, giving to the judges of the Supreme 
and Superior Courts supervisory power over the clerks of the Superior 
Courts in  the performance of all the  requirements of said act, a 
single Justice of the Supreme Court has jurisdiction to remove judges 
of election appointed by a clerk, if they have not the requisite quali- 
fications, and to order other and suitable persons to be appointed. 
Ibid. 

9. Sec. 7 of ch. 159, Laws 1895 (election law), conferring on the judges 
of the Supreme and Superior Courts general supervisory jurisdiction 
over clerks of the Superior Court in  the performance of their duties 
under such law, with power to issue rules on such clerks, and on the 
hearing thereof to make summary orders and directions for the 
proper enforcement of the law, is not in conflict with the Constitu- 
tion, and is  valid. (AVERY, J., dissents, arguendo.) McDonald v. 
Morrow, 666. 

10. The duties of a clerk of the Superior Court under the election laws of 
1895, in  tabulating the result of the election and declaring the result, 
a r e  ministerial; and i t  is his duty to count all returns received 
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through the regular channels unless it  appears on their face that  
they are  not in fact the returns from the precincts a s  they purport 
to be, in  which case he should not count them until directed by a 
judge of the Supreme or Superior Court. Ibid. 

11. Under the election law, Laws 1895, ch. 159, the ballots are  preserved 
in the duplicate boxes as evidence, and can be used in a quo warranto 
proceeding, or before a commissioner to take depositions in a contest 
for seat in  the General Assembly or  in  Congress. Broughton v. 
Young, 915. 

12. The commissioner cannot order the production of the ballots, but this 
must be done by a judge of the Superior or Supreme Court. Ibid. 

13. The ballot boxes must remain in the custody of the clerk, and be again 
sealed by him after the recount. Ibid. 

EMBEZZLEMENT. 
Under Code, sec. 1014, the scope of the law relating to embezzlement was 

extended by bringing within its terms an agent, servant, or employee 
of any corporation, person, or partnership who should embezzle o r  
fraudulently convert to his own use any money, goods, or other 
chattels which should come into his possession or under his care, and 
by providing that the offender shall be deemed guilty of a felony and 
punished as  in cases of larceny. Durham v. Jones, 262. 

ENDORSEMENT OF PAPER FOR COLLECTION. 
1. Whenever it  appears on the face of a paper that it  is  in  the hands of 

a bank for collection, the proceeds of the collection are  the property 
of the owner, and the actual collecting bank is liable to the owner 
in case of the insolvency of an intermediary bank from which the 
paper has been received for collection, and to whose credit the pro- 
ceeds have been placed, notwithstanding the fact that  the state of 
accounts between such intermediary bank and the collecting bank 
shows a balance (after crediting the collection) in  favor of the latter. 
Bank v. Bank, 307. 

2. A restrictive endor'sement, Such as "For collection for account of," 
etc., prevents the transfer of title to a bank to which it  is  sent for 
collection; and where, in  a n  action to recover the proceeds of the 
collection of such paper from one who received it  for collection from 
an intermediary, the complaint alleged that the plaintiff had been 
in possession and was the owner of the paper, and such allegations 
and the presumption arising therefrom not having been denied or  
rebutted, it  mas not error in the court below to adjudge that the 
plaintiff was the owner. Ibid. 

ENGINEER OF TRAIN. 
1. An engineer seeing a person walking on or near the railroad track, 

and having no reason to know or believe that he is disabled in any 
way from seeing, hearing, and understanding the situation, is allowed 

*'to presume that  the person is sane and prudent and will either remain 
upon the sidetrack, where he is safe, or will leave the roadbed proper 
upon the approach of the train. Narkham v. R. R., 715. 
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2. I t  is the duty of a n  engineer while running an engine to keep a careful 

lookout along the track in order to avoid or avert danger in case he 
shall observe any obstruction in his front. Phars  v. R. R., 751. 

ENROLLING CLERK O F  GENERAL ASSEMBLY, INDICTMENT OF, 789. 

ENTRY OF PUBLIC LANDS. 
An alleged entry of public lands without a survey or grant from the 

State, is insufficient ground upon which to base a claim thereto. 
S. v. Calloway, 864. 

ENTRY ON MINUTE DOCKET. 
1. Where an entry upon the minute docket of the Superior Court a t  the 

close of a trial, as  shown by the transcript of the record on appeal, 
shows an order as  follows: "Thirty days to defendant to serve case 
on appeal," this Court will presume that such order was made by the 
consent of the parties. Woodworking Co. v. Southwick, 611. 

2. The court below having control of its record to pass upon and make 
i t  speak the truth, this Court will not review the refusal by the 
lower court of an application for the correction of its record as  to the 
circumstances under which a n  entry was made thereon. Ibid. 

ESCAPE OF PRISONER PENDING APPEAL. 
Where a prisoner convicted of a capital felony escapes from custody and 

is  a t  large when his appeal is  called for hearing, this Court may, in  
its discretion, either dismiss the appeal or hear and determine the 
assignments of error or continue the case. X. v. Cody, 908. 

ESTATE. 
A devise to "S, and all her children, if she shall have any," vests in S. a 

fee simple if she has no children of S. a t  testator's death, and such 
estate cannot be divested by the subsequent birth of a child; if she 
have children a t  testator's death, she and they take as  tenants in 
common. Silliman v. Whitaker, 89. 

ESTATE, F E E  SIMPLE. 
A condition annexed to a conveyance in fee simple, by deed or will, pre- 

venting alienation of the estate by the grantee within a period of 
time, is void. Latinzer v. WacZclell, 370. 

ESTOPPEL. 
1. Where, during the pendency of a creditor's bill, a claimant having two 

separate debts against the debtors, one an unsecured account and the 
other secured by mortgage, declined to participate as a party plain- 
tiff, and was not made a party defendant, but asked and was allowed 
to interplead as to the unsecured account, and, upon the appointment 
of receivers of the debtors, obtained leave of court to bring, and did 
bring, an independent action upon the mortgage debt, and the court 
twice refused motions of the defendant to consolidate such action 
with the pending creditor's bill: Held, that  the plaintiff is not 
estopped to maintain the independent action upon the mortgage debt 
by the judgment rendered in the creditor's bill, which did not purport 
to pass upon such claim. Pump Works v. Dunn, 77. 
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2. Where R. B., a s  administrator of J., admitted, by an account placed 

with but not filed or audited by the clerk of the Superior Court a s  a 
final account, that he was indebted to his intestate's estate in  a 
specific sum, and died without finally settling the estate, a judg- 
ment in an action by an administrator d. b. n. to recover said specific 
sum, is not a bar to the recovery, in  a n  action for the settlement of 
the whole estate, of a n  additional sum which the plaintiff, a t  the 
time of the first action, did not know to be due. Jones v. Beaman, 300. 

3. Where a married woman, who was a t  the time a minor, applied for a 
loan and executed a note and a mortgage purporting to convey her 
separate real estate to secure the note given for the loan: Held, that  
fraudulent representations made by her a t  the time the mortgage 
was executed that she was twenty-one years of age will not estop 
her to insist upon the invalidity of the mortgage though the repre- 
sentations were material inducements towards the making of the 
loan. Loan Association v. Black, 323. 

4. One who contracts with a corporation through persons interested in it ,  
and professing to represent it, and by virtue of such contract gets 
possession of the property a s  lessee, and holds i t  until the expiration 
of the time limited by the contract. is estopped to deny that the cor- 
poration was properly incorporated and officered, and that it  is the 
owner of the leased property. Waterworks Co. v. Tillinghast, 343. 

5. Where, in an action by a waterworks company against a lessee of its 
property to recover possession of the property after the expiration of 
the lease, the defendant alleges that plaintiff is not the owner of the 
property, he cannot be allowed to interpose the additional and incon- 
sistent plea that, being tenant from year to year, he has not had the 
legal notice of three months to quit. Ibid. 

6. The plea by a tenant in common of the general issue, or its equivalent, 
the denial of plaintiff's title in  an action to recover possession of 
property, being an admission of ouster, the defendant in  an action 
by a landlord to recover leased property cannot deny plaintiff's title 
and a t  the same time plead cotenancy. Ibid. 

7. A married woman is not estopped to deny the title of a grantor by the 
fact that she is in possession of the land with her husband, who is the 
grantee's tenant. Shew v. Call, 450. 

8. The judgment or decree of a court of competent jurisdiction is con- 
clusive not only as to the subject-matter actually determined thereby, 
but also as to every other matter which properly belonged to the 
subject in litigation and which the parties, by the exercise of reason- 
able diligence, might have brought forward a t  the time and had 
determined respecting it. Wagon Co. v. Byrd, 460. 

9. The fact that some of the State's witnesses testified that defendant 
had told them that he was a member of the firm, as was sought to 
be shown in the civil case, did not estop defendant from showing 
that he was not a member and that his statement to such witnesses 
was not correct. S. v. Smith, 856. 

ESTOPPEL IN PAIS. 
The owner of land who aids another to 

as  the latter's property, and uses 
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to induce the lender to believe that  he has no title to the property, 
and that  the borrower is the owner, is estopped to deny that the 
borrower is the true owner, the lender having no notice, actual or 
constructive, that the title is not in the borrower. Shattuck v. Cauley. 
292. 

EVIDENCE. 
1. Where, in  the trial of an action by one claiming to be the assignee of 

an interest in a judgment obtained by one county against another, 
the only evidence as  to the assignment was the record of the case in 
which the judgment was rendered, showing that the commissioners 
of the creditor county had assigned the judgment against the debtor 
county to various persono, of whom plaintiff's ancestor was one, but 
plaintiff's name nowhere appeared as one of the assignees, it was 
error to refuse a n  instruction that there was no evidence of a n  
assignment to plaintiff. Nicholson v. Comrs., 20. 

2. In  an action by a legatee to recover a claim due to the testator's estate, 
where i t  does not appear that  an executor was appointed, and that 
he settled the estate and assigned the claim to plaintiff, i t  will not 
be presumed that these things were done. Ibid. 

3. Where a mortgage is fraudulent upon its face the fraud cannot be 
rebutted by evidence, and it  is the duty of the court to declare it  
fraudulent and void; but where the fraud is not disclosed on the face 
of the instrument, but sufficient badges appear to create a presump- 
tion of fraud, the presumption may be rebutted by evidence, the 
burden being upon the defendant. Cowan v. Phillips, 26. 

4. In  the trial of an action td set aside a deed for fraud, a presumption 
of fraud raised by the deed in evidence cannot be rebutted by the 
defendant's testimony that the deed was made in good faith. Ibid. 

5. Where a chattel mortgage given by husband and wife on a stock of 
goods to secure notes previously given by the husband for the pur- 
chase of a half-interest therein, the wife being the owner of the other 
half, provided that the husband should remain in  possession of the 
stock and conduct the business as agent for the mortgagee, a t  a salary 
greatly in excess of what he had formerly received from the business, 
and no money was required to be paid over to the mortgagee until the 
maturity of the notes: Held, that, while not fraudulent on its face, 
as  a matter of law there is a presumption of fraud which cannot be 
rebutted by evidence of the parties that the deed was made in good 
faith and not to defraud creditors. Ibid. 

6. The adjudication by the c I p k  of the Superior Court that a certificate 
of probate is correct and sufficient, is aresumptively true, but such 
presumption may be rebutted by competent evidence. Hughes v. 
Long, 52. 

7. When it  appears or is admitted that an act was not done by an officer 
de jure, i t  is  incumbent upon the party relying upon the validity of 
his acts to show that he was an officer cle facto. Ibid. 

8. In  the trial of a n  action to recover a machine claimed by the plaintiff 
and attached to a mill which defendant had bought, i t  was competent 
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for plaintiff to prove that the machine was placed i n  the mill for 
temporary use, to be sold or removed by plaintiff as  i t  proved to be 
satisfactory or not. Causey v. Plaid Mills, 180. 

9.  Where, in the trial of a n  action for damages for personal injurim, it 
appeared that  the conditions were precisely the same a s  when plain- 
tiff was injured, i t  was competent to prove that  once before a n  em- 
ployee had been injured by the exposed knives of a planing machine, 
as tending to show reasonable ground for the master to apprehend 
like danger if the knives should be uncovered. Turner v. Lumber 
Go., 387. 

10.  In  the trial of a n  action for damages for personal injuries sustained 
by plaintiff while working a t  the defendant's planing machine, evi- 
dence was properly admitted to show that the danger connected with 
certain parts of the machine could have been avoided by a slight 
alteration in such parts, since the failure to make such alterations 
tended to show want of due care. Ibid. 

11. Where, in  the trial of an action of ejectment, the defendant, for the 
purpose of showing the character of his own possession and in re- 
buttal of plaintiff's title, offered in  evidence the tax lists for a large 
number of consecutive years to show that the land in dispute had 
been listed for taxation by him and those under whom he claimed, 
and that plaintiff did not list the land during any of said years: 
Held, that such evidence was competent and that its weight was for 
the jury. Paisley v. Richardson, 449. 

12. The rule that  evidence must be addressed to the ears and not to the 
eyes is to prevent the exhibition of papers about which there is some 
defect, such as  forgery, erasure, etE., concerning which only expert 
testimony is admissible; but, when there is  no defect in  a n  instru- 
ment which has been put in evidence, it  is not error to permit it  to be 
exhibited to the jury during argument. Riley v. Hall, 406. 

13. In the trial of an action to set aside a deed alleged to have been obtained 
from the grantor by undue influence of the defendants and others in 
their behalf, evidence that the mother of the grantees had, prior to 
its execution, acquired a strong influence over the grantor, who was 
an old man in poor health and of feeble mind; tha t  she caused a 
separation between him and his wife, and continued to live with him 
until his death, is admissible on the issue of undue influence in obtain- 
ing the deed, and. together with the failure of the grantees to show 
payment of but a small part of the value of the property, is sufficient 
to authorize the submission of the issue to the jury. Did .  

14. In the trial of a n  action to which the defendant had set up the plea 
of the statute of limitations, i t  wzs improper to allow the plaintiff 
to ask the defendant on cross-examination, for the purpose of im- 
peaching him, whether he had not interposed the same defense to 
various claims previously. Cecil v. Henderson, 422. 

15. Where, in  the trial of a n  action to recover land, the plaintiff relied 
upon a judgment rendered against defendant's husband prior to the 
Constitution of 1868, execution thereon and sheriff's deed to the pur- 
chaser under whom plaintiff claimed, and the defendant objected to 
the judgment because it  contradicted the sheriff's deed, which showed 
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that  the land was sold subject to the homestead of defendant's hus- 
band: Held, that, inasmuch as the homestead right did not attach 
under the judgment rendered on a debt prior to 1868, the judgment 
was admissible in evidence. Campbell v. Potts, 530. 

16. While the plot annexed to a survey, as  provided in sec. 2769 of The 
Code, and made a part of the grant for the purpose of indicating the 
shape and location of the boundary, is not conclusive and cannot, of , 

itself, control the words of the body of the grant, yet it  is competent, 
in  connection with other testimony, as  evidence of the location by a n  
original survey different from that ascertained by running the calls 
of the grant. Higdon v. Rice, 623. 

17.  I n  a n  action to recover land, a certified copy of the original certificate 
of survey attached to a land grant in the office of the Secretary of 
State is admissible i n  evidence to prove, in connection with other 
testimony, a mistake in a line of boundary in the original grant  
itself. Ibid. 

18. In  the trial of an indictment for fornication and adultery, it  is not 
necwsary to show by direct proof the actual bedding and cohabiting, 
but only beyond a reasonable doubt circun~stances from which the 
guilt of the parties may be inferred. S. v. Dukes, 782. 

19. While evidence of an act of illegal intercourse occurring more than 
two years before the indictment is  not competent as substantive 
testimony, it  may be considered, if believed, as corroborative evidence 
of subsequent association. Ibid. 

20. On the trial of an appeal from a judgment of a justice of the peace in  
bastardy proceedings, the oath and examination of the woman is 
prima facie evidence of the defendant's guilt, and the burden is  on 
him to exonerate himself from the charge. S, v. Mitchell, 784. 

21 .  The term "prima facie" is synonymous with the word "presumptive" a s  
used in sec. 32 of The Code, in  defining evidence that is to be received 
and treated as  true "until rebutted by other testimony which may 
be introduced by the defendant." Ibid. 

2 2 .  Notwithstanding the fact that the oath and examination of the mother 
of a bastard child are presumptive evidence against defendant, yet, 
if the defendant denies the paternity and contradicts the testimony 
of the prosecutrix, the matter is put a t  large, and the jury must be 
satisfied, beyond a reasonable doubt, of the defendant's guilt, and a n  
instruction which allows the jury to convict on testimony that  merely 
"satisfies" them of his guilt is erroneous. S. v, Rogers, 793. 

23 .  Where, in  a prosecution of several defendants for conspiring to defraud, 
evidence of a common design is shown, testimony tending to prove 
the unlawful acts of persons, not indicted, in  furtherance of such 
design, is competent. S. v. Turner, 841. 

24. In  a prosecution for conspiracy to defraud insurance companies, a 
witness for the State testified that  he was the  agent of defendants 
to fraudulently obtain insurance on the lives of diseased or aged 
persons, and find purchasers for the policies who would keep thc 
premiums paid; that  one B., who was not on trial, "was also the 
agent of the defendants; that  they all  said he was"; and that witness 
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saw B. offer to sell a policy on the life of one M.: Held, that the 
declaration of B., made after the entry of defendants into the con- 
spiracy, and up to the time when the overt act was committed, were 
admissible against defendants. Ibid. 

25. When the genuineness of a paper, or of a signature to a paper, which 
it  is proposed to make the basis of a comparison of handwriting, is  
not denied, nor cannot be denied, a n  expert may, in the presence of 
the jury, compare it with another paper or signature, the genuine- 
ness of which is questioned. S .  v. Noe, 849. 

26. A bond given by a defendant for his appearance to answer a criminal 
charge, and constituting a part of the record, is admissible on his 
trial for the purpose of comparison, by an expert, with a signature 
whose genuineness is questioned, the presumption being that the 
signature to the bond is genuine. Ibid. 

27. On the trial of defendant for murder, he teetified that as  he and his 
co-defendants approached the deceased and other Indians, the de- 
ceased threw a rock a t  him and the other defendants (one of whom 
was struck), and that he, the defendant, thereupon assaulted and 
cut the deceased with a knife, and that he thought he was right in  
doing so, as he was afraid of the Indians. Upon cross-examination, 
the State was allowed to ask him if he considered himself justified in 
jumping on the deceased and cutting him with a knife, when one of 
the other defendants was already upon him: Held, there was no 
error in permitting the question. S .  v. Baker, 912. 

28. The declarations of a defendant, charged with murder, made a few 
hours before the homicide, and tending to show animosity against 
the deceased, were properly admitted as evidence on the trial. S .  v. 
Baker, 912. 

Parol, When Admissible: 
1. The rule that parol evidence will not be admitted to contradict, 

modify, or explain a written contract does not apply where the modi- 
fication is alieged to have been made subsequent to the execution 
of the contract. Harris v. Murphy, 34. 

2. A receipt in  full, when it  is only an acknowledgment of money paid, 
and does not constitute a contract in itself, is only prima facie con- 
clusive, and the recited fact may be contradicted by parol testin~ony. 
Keaton v. Jones, 43. 

3. A memorandum signed by the parties to a transaction and atating 
"this is to show that J. & Co. and J. D. K. have this day settled all 
accounts standing between them to date and all square, except the 
balance of $300 as  dealing with and through S. & Son, for which 
amount we hold both responsible," is not a contract, but only evidence 
of a settlement and subject to be explained by parol proof. Ibid. 

4. Parol evidence is not allowed to explain a patent ambiguity in the 
description of a chattel conveyed in a chattel mortgage. Holntan v. 
Whitaker, 113. 

5. Parol evidence is not competent to show an acknowledgment of a 
debt barred by the statute of limitations for the purpose of repelling 
the bar. Christmas v. Haywood, 130. 



INDEX. 

6. Where property is transferred from a parent to a child, the question 
whether it  is a gift, loan, or advancement is  to be settled by the 
intention of the parent and surrounding circumstances to show 
which parol evidence is admissible. Kiger v. Terry, 456. 

7. The rule that  the best evidence as to the contents, meaning, and 
effect of a written contract is the instrument itself, applies only when 
the contest concerning the same is between the parties thereto; where 
the controversy over personal property is between persons not parties 
to written contract under which a party claims title, and it  is col- 
laterally attacked, parol evidence as to its contents and meaning is 
admissible. Archer v. Hooper, 581. 

8. While parol evidence is not competent to contradict and change the 
calls in a grant or deed, it may be uaed and marked lines proved to 
locate the corner called for or to show that, by a "slip of the pen," 
a course different from that intended was written in making out the 
survey and grant, as  "south" instead of "north." Davidson v. Xhuler, 
582. 

9. I t  is a; rule of law that deeds and grants shall be so run as  to include 
the land actually surveyed with a view to its execution, and parol 
evidence is admissible to show that, by mistake of surveyor or drafts- 
man, the calls for course and distance incorporated in  a deed or 
grant are  different from those established by a previous or con- 
temporary running by the parties or their agents. Higdon v. Rice, 
623. 

10. Whenever i t  can be proved that there was a line actually run by the 
surveyor, and was marked and a corner made, the party claiming 
under the patent or deed shall hold accordingly, notwithstanding a 
mistaken description of the land in such patent or deed. Ibid. 

EVIDENCE, SUFFICIENCY OF TO GO TO JURY, 822. 
1 .  To entitle evidence to be submitted to a jury, it  must be such as would 

justify the finding of a verdict in favor of the party introducing it. 
B F ~ Q ~  v. Bullock, 193. 

2. Where, in  the trial of an action to hold defendant liable as a partner 
of S., i t  appeared that S. was engaged in buying timber trees from 
divers gersons and converting them into crossties and selling the 
same to defendant, as he had done to others; that  defendant agreed 
to pay and did pay the vendors of the trees, instead of paying directly 
to S., by accepting the latter's drafts on him, the sellers being pro- 
tected by retaining title until the crossties were paid for or satis- 
factory assurances of payment were received: Held, that  the evi- 
dence of partnership between defendant and S. was too slight to be 
submitted to the jury. Ibid. 

3. Where, in the trial of an action to cancel and set aside a deed alleged 
to have been procured by undue influence, it appeared that the grantor 
was old and infirm, and was very fond of the grantee, her cousin, 
and placed great confidence in him; that the consideration for the 
deed wa;r a n  agreement on the part of the grantee to support the 
grantor for life, which, according to her life expectancy, was fair and 
adequate: Held, that the evidence was not sufficient to show the 
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existence of a fiduciary relation between the parties so as  to raise a 
presumption of unfair dealing or undue influence. Mnuney v. Red- 
wine, 534. 

4. Where a person walking on the side-path of a railroad, where he is  
safe, falls from running or otherwise so as to be struck by the loco- 
motive when it  is too late for the engineer to stop, no fault can be 
imputed to the engineer, and where, in  the trial of a n  action for 
damages for the injury to such person resulting in his death, those 
facts appeared, together with the further fact that deceased heard 
and could by looking backwards have seen the train, i t  was not error 
in the trial judge to hold that in no view of the evidence could the 
plaintiff recover. Varkham v. R. R., 715. 

5. Where there is  evidence of a fact which, in  connection with other 
matters, if proved, would establish the fact in  issue, then the fact so 
calculated to form a link in  the chain, although the other links are  
not supplied, is some evidence tending to establish the fact in  issue, 
and its sufficiency should be passed on by the jury; otherwise when 
the evidence, under no circumstances, has any relevancy or  tendency 
to establish the i%ct in issue. Weeks v. R. R., 740. 

6. In a n  action for personal injuries caused by being thrown from a car 
by a collision with an engine, where there was some evidence tending 
to show that a sudden push of the engine was reckless negligence, 
it  was error for the court to state that under the evidence the plain- 
tiff was not entitled to recover. Ibid. 

7. On the trial of defendants G. and A. for a n  affray and mutual assault 
with a deadly weapon, it  appeared that G., after walking up and 
down the street swearing that  he could whip any man, struck A. in  
the face with his fist, the blow being heard across the street;  that A. 
struck G. with a pair of iron pliers; that G. then put his hand in his  
pocket as if to draw a knife and A. caught him by the arms and 
prevented him from getting his hand out of the pocket, and that G., 
getting loose, jumped upon a box and, saying he was an officer, com- 
manded the pegce: Held, that the evidence was sufficient to support 
a verdict of guilty against G. (A. having pleaded guilty). S. v. Amis, 
804. 

8. Where, in  the trial of one charged with forgery, there was evidence 
that the prosecutor's cashier missed from his employer's check book 
two numbered blank checks; that on the afternoon of the  same day 
defendant, who had been seen about the prosecutor's office in  the 
forenoon, presented a check a t  the bank, numbered like one of the 
missing blank checks, and fraudulently purporting to be signed by 
the prosecutor; that, on being questioned by the bank teller. defendant 
tore up the check and ran away; and that  when arrested a part of 
the signed check was found on him, together with a blank check, the 
number on which corresponded with one of the missing checks, is 
sufficient to establish the charge of forgery. 9. v. Matlock, 806. 

9. When, on the trial of defendant, who was charged with cauaing the 
death of one G. by screwing down the safety valve of a boiler of 
which G. was fireman, thereby intentionally causing a n  explosion 
which resulted in the death of G, and another, there was evidence 
tending to show that defendant had malice toward G., who had taken 
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his place as  fireman after his discharge from that position; that  he 
was a t  the  boiler alone about midnight of the night before the ex- 
plosion; that the valve had been screwed down by some one unknown, 
and the explosion thus caused; that  the defendant soon after the 
explosion was heard to say that he had been expecting every minute 
that morning to hear the explosion, and consequently had not gone 
near it, and that he had said the day before that the explosion would 
occur, and that defendant's character was bad: Held, that the evi- 
dence was sufficient to authorize the trial judge to submit the case 
to the jury. 8. v. Beal, 809. 

Where the defense to a n  indictment of a railroad company for running 
its freight train on Sunday was that it  was necessary to do so to  
preserve the health and lives of the crew, and the only evidence 
offered in support of such defense was that  water could not be 
obtained from a tank a t  a station passed by the train before reaching 
Greensboro, and that it  could not have been obtained by pumping 
( the  well being empty), and it  appeared that food and water could 
have been obtained a t  any other station passed by the train: Held, 
that such evidence was insufficient, and the authorities of the railway 
company should have ordered the train to a siding a t  a time early ' 
enough to preclude all possibility of a necessity for violating the 
statute. 8. v. Railway, 814. 

Where, on a trial for robbery, the evidence was that the prosecutor 
had shown hie money in a barroom where defendant was; that when 
he started home defendant and another followed him, and defendant 
pretended to help him on his horse, and put his hand in his pocket 
and was accused of trying to rob him; that prosecutor then rode 
towards home and about one-half mile from town he was struck 
behind and rendered unconscious, and upon regaining consciousness, 
his money wae gone; that across fields i t  was nearer from the barroom 
to the place where he was robbed than by the road, and that, when 
prosecutor started homeward by the road, defendant started across 
the field; and that next morning tracks which defendant's shoes 
fitted were found in the road where prosecutor was robbed: Held, 
that  the evidence was not only sufficient to be submitted to the jury, 
but clearly supported the verdict. S. v. Leach, 828. 

Where, in  the trial of an indictment for forcible trespass, i t  appeared 
that  the prosecutor's mill was placed on land leased by the defendant, 
with the consent and under contract with the latter; that the defend- 
ant  was to furnish logs to be sawed by the prosecutor a t  a specified 
price; that the defendant and his laborers destroyed the mill in the 
presence of the prosecutor, who protested against i t ;  that no notice 
had been given to prosecutor of defendant's intention to remove the 
mill, and that defendant, when asked why he did not let the prose- 
cutor know that he was going to tear down the mill, said: "It would 
not have done," the owner "was in possession and would have been 
bad to get out": Held, that  it  was proper to leave to the jury the 
question whether the defendant was guilty after determining in whom 
was the possession. S. v. Woodward, 836. 

The facts recited in the opinion of the court held to be sufficient to be 
submitted to the jury on the question of defendant's guilt, the credi- 
bility and weight of such evidence being exclusively for the jury. 
S. v. Pearson, 871. 
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EXCEPTIONS, BROADSIDE. 
A broadside exception to a charge "for error in the charge as given" will 

not be considered. -4ndrews v. Telegraph Go., 403. 

EXECUTORS. 
1. Trustees having no right to sell t rust  property unless authorized by 

the instrument creating the trust or  by a n  order of court of equity, 
persons purchasing from them do so a t  their peril. Coz v. Bank, 302. 

2 .  An executor has the right to sell or pledge securities belonging to the 
estate only for the purposes of the estate, and, in the absence of 
collusion, the purchaser need not look to the application of the pro- 
ceeds. Ibid. 

EXECUTORY CONTRACT. 
1. Where the promises of the parties to an  executory contract are  not 

independent, but conditional and dependent the one upon the other, 
failure of performance in whole or  part by one party thereto dis- 
charges the other. Sydnor v. Boyd, 481. 

2. Defendant applied for two policies of insurance, one on his own life, 
payable to his wife, and the other on the life of his wife, payable to  
himself, and agreed to execute to the plaintiff ( the agent) his note 
for the premiums on both. Upon delivery of the policies both were 
found to be payable to his wife, and h e  refused to accept them. 
Thereafter the agent took back the policies, and soon returned them 
with what purported to be a written assignment to defendant by his 
wife of the policy on his own life, unaccompanied b y  certificate of 
her privy examination. Upon assurances of plaintiff that the  assign- 
ment was as  effectual as if the policy had been originally made pay- 
able to him, defendant executed his note for the two premiums, but 
soon thereafter received a letter from the insurance company ac- 
knowledging receipt of the duplicate assignment, but notifying him 
that-the company assumed no responsibility as  to the validity of the 
assignment. Thereupon defendant stated that  he did not want the 
policies and denied his liability on the note: Held, in an  action on 
the note by the payee, that the assignment of the policy being invalid, 
there was a failure on the part of plaintiff to perform his contract 
which released the defendant from his liability on the note. Ibid. 

Of Feme Covert: 
1 .  A married woman is incapable of entering into any contract to affect 

her real and personal estate, except for her necessary personal ex- 
penses, or for the support of her family, or such as  were necessary 
in order to pay her ante-nuptial debts, without the written assent 
of her husband, unless she is a free trader. Loan Association v. 
Black, 323. 

2 .  In  order to charge the wife's separate property, where the husband's 
assent is given, the intent to so charge, i t  must appear on the face 
of the instrument creating the liability, though the property to be 
subjected need not be specified. Ibid. 

3. A wife cannot subject her land, or any separate interest therein, 
in any possible way except by a regular conveyance, executed accord- 
ing to the requirements of the statute. Ibid. 

EXCUSABLE NEGLECT, MOTION TO SET ASIDE JUDGMENT FOR, 428. 
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EXPERT TESTIMONY. 
When the genuineness of a paper, or of a signature to a paper, which it  is 

proposed to make the basis of a comparison of handwriting, is not 
denied, nor cannot be denied, an expert may, in  the presence of the 
jury, compare it  with another paper or signature the genuineness of 
which is  questioned. S. v. Noe, 849. 

FEE-SIMPLE ESTATE. 
A condition annexed to a conveyance in fee simple, by deed or will, pre- 

venting alienation of the estate by the grantee within a certain period 
of time, is void. Latimer v. Waddell, 370. 

FELONIOUS INTENT. 
Where, on the trial of one charged with larceny, i t  appeared that  the 

offense was committed in  the known presence of the owner of the 
property, and the defendant claimed that his offense was only a 
forcible trespass, i t  was error to refuse to submit to the jury the 
question of felonious intent. S. v. Coy, 901. 

FEME COVERT. See, also, Married Woman. 
1. Where a wife mortgages her property to secure her husband's debt, the 

relation she sustains to the transaction, in reference to such property, 
is that of surety; and hence, a s  to any act of the creditor, as  by exten- 
sion of time, etc., her property will be released like any other surety. 
Smith v. B. and L. Assn.. 257. 

2. Where a debtor, whose debt was secured by a mortgage upon his wife's 
land, tendered the amount due to the agent of the creditor, who 
refused to accept it  on the ground that he had no authority to accept 
the amount tendered, it being less than the creditor claimed to be 
due: Held, that the wife's land was thereby released from liability 
under the mortgage. Ibid. 

3.  A married woman is not estopped to deny the title of a grantor by the 
fact that she is in possession of the land with her husband, who is 
the grantee's tenant. Shew v. Call, 450. 

4. Where a married woman joined her husband in a mortgage on land, 
partly his and partly hers, to secure the husband's debt, his land 
should first be sold and the proceeds paid upon the debt in  exoner- 
ation of the wife's land. Ibid. 

5. Where the lands of a husband, together with lands belonging to his 
wife, are  included in a mortgage to secure the husband's debt, and 'a  
sale and conveyance under the mortgage a re  invalid, the wife may 
alone maintain an action to have the deed declared void, both as  to 
her own and her husband's lands. Ibid. 

6. An insurance policy on the life of her husband, payable to a married 
woman, being a vested interest, is embraced in the word "body" a s  
used in sec. 1835 of The Code, which requires all contracts between 
husband and wife affecting the body or capital of her estate to be in 
writing, etc. Sydnor v. Boyd, 481. 

FIDUCIARY RELATIONS. 
Where, in  the trial of an action to cancel and set aside a deed alleged 

to have been procured by undue influence, i t  appeared that the 
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FIDUCIARY RELATIONS-Continued, 
grantor was old and infirm, and was very fond of the grantee, her 
cousin, and placed great confidence in  him; that the consideration 
for the deed was a n  agreement on the part of the grantee to support 
the grantor for life, which, according to her life expectancy, was fair 
and adequate: Held, that  the  evidence was not sufficient to show the 
existence of a fiduciary relation between the parties so as  to raise a 
presumption of unfair dealing or undue influence. Mauney v. Red- 
wine, 534. 

FINDINGS OF FACT. 
1. This Court cannot make a finding of fact. and when a referee's report, 

containing a large volume of evidential facts, but without a single 
finding of fact either by him as referee or by the judge below, comes 
to this Court it  will be remanded in order that the facts may be 
found. Foushee v. Beckwith, 178. 

2. I t  wa.s the duty of the judge below, when the report of the referee 
came before him in such a shape, to  remand the case to the referee 
for the findings of fact. Ibid. 

3.  Where, on the hearing of a motion to set aside a judgment for excusable 
neglect, the trial judge finds the facts by consent, such findings, 
when there is any evidence such as  would be submitted to a jury, 
are conclusive and not reviewable on appeal. Marion v. Tilley, 473. 

FIXTURES. 
1. The question as to when personal property becomes a fixture by reason 

of being attached to realty depends, as a general rule, upon the rela- 
tions, agreement, or intention of the parties interested a t  the time 
of the transaction, and sometimes upon the rights of others who 
become interested therein. Causey v. Plaid Mills, 180. 

2. Fixtures put up by the lessee of land are  not a part of the realty, and 
do not pass with the land so as  to survive to the owner in  fee on the 
termination of the lease. Woodworking Co. v. Southwick, 611. 

FORCIBLE TRESPASS. 
1. The gist of the offense of a criminal forcible trespass is that there be 

such an offer of violence or demonstration of force a s  is calculated 
to bring about a breach of the peace, and this may be implied, even 
if there be no actual violence or any fear inspired by those com- 
mitting the trespass, if the person whose possession is invaded be 
present a t  any time during the commission of the act and forbidding 
it. S. v. Woodward, 836. 

2. In  the trial of an indictment for forcible trespass, i t  appeared that  de- 
fendant purchased the lease of a stone quarry from B., the lessee, 
and entered into possession and began to work i t ;  that  thereafter B. 
acquired the fee-rjimple title to the quarry, and in the interval between 
working hours, and while defendant was absent, entered and moved 
out defendant's "things" from the quarry. The next morning defend- 
ant,  with several employees, with show of force, but without breach 
of the peace, went to the Quarry and entered: Held, that i t  was 
error to refuse to charge that,  if defendant entered into possession 
under a contract of sale of B's interest, and ,afterwards B. purchased 
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FORCIBLE TRESPASSJContinued. 
t h e  fee and entered in the night-time, and when defendant came to 
work the following day he was forbidden to enter, defendant's entry, 
under such circumstances, would not be forcible trespass, defendant 
being in possession of the land. S. v. Childs, 858. 

3. I n  such case it  was error to charge that, if the jury believed the evi- 
dence, B. "was in  possession-what the law calls 'possession.' " Ibid. 

FORMA PAUPERIS, ACTIONS IN 
1. Under sec. 210 of The Code the judge may, in his discretion, require a 

plaintiff who has been allowed to sue i n  forma pauperis 'to give se- 
curity for costs. Dale v. Presnell, 489. 

2. An order compelling plaintiff, who has sued i n  forma pauperis, to choose 
whether he will give a mortgage on his land as security for costs or 
have his action dismissed, is not erroneous except to the extent that 
i t  should be modified so as  to give bond for costs if he prefers to do 
so. Ibid. 

FORNICATION AND ADULTERY. 
1. In  the trial of an indictment for fornication and adultery, it  is not 

necessary to show by direct proof the actual bedding and cohabiting, 
but only beyond a reasonable doubt circumstances from which the 
guilt of the parties may be inferred. S. u. Dukes, 782. 

2. While evidence of an act of illegal intercourse occurring more than 
two years before the indictment is not competent as  substantive 
testimony, it  may be considered, if believed, as  corroborative evidence 
of subsequent association. Ibid. 

FRAUDS, STATUTE OF'. 
Under a par01 agreement to convey real estate, the person who is to receive 

the conveyance cannot plead the statute of frauds if the other is able 
and willing to perform his contract. Taylor v. Russell, 30. 

FRAUDULENT CONVEYANCE, 417. 
1. Where a mortgage is fraudulent upon its face the fraud cannot be 

rebutted by evidence, and it  is the duty of the court to declare i t  
fraudulent and void; but where the fraud is not disclosed on the 
face of the instrument, but sufficient badges appear to create a pre- 
sumption of fraud, the presumption may be rebutted by evidence, the 
burden being upon the defendant. Gowan v. Phillips, 26. 

2. I n  the trial of an action to set aside a deed for fraud, a presumption of 
fraud raised by the deed in evidence cannot be rebutted by the 
defendant's testimony that the deed was made in good faith. Ibid. 

3. Where a chattel mortgage given by husband and wife on a stock of 
goods to  secure notes previously given by the husband for the pur- 
chase of a half-interest therein, the wife being the owner of the other 
half, provided that the'husband should remain in posseseion of the 
stock and conduct the business as agent for the mortgagee a t  a salary 
greatly in  excess of what he had formerly received from the business, 
and no money was required to be paid over to the mortgagee until 
the  maturity of the notes: Held, that, while not fraudulent on its 
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FRAUDULENT CONVEYANCE-Continued. 
face, as a matter of law, there is a presumption of fraud which cannot 
be rebutted by evidence of the parties that the deed was made in 
good faith and not to defraud creditors. Ibid. 

4. If a transaction is secret and exclusively between near relations, the 
law in~poses upon a n  insolvent member of the family who disposes 
of his property under such circumstances the burden of rebutting 
the presumption of bad faith. Goldberg v. Cohen, 59. 

5. In  the trial of a n  action to set aside a deed of assignment as fraudulent, 
i t  )yas llot error to instruct the jury that the purchase of a stock of 
goods a t  an assignee's sale by a brother of the assignor, and the 
placing them in the hands of another brother who was insolvent, 
and whose transactions in connection with the stock of goods, both 
before and after the assignment, were suspicious, were badges of 
fraud, since these circumstances, together with his near relationship 
to all the parties, tended to show the purchaser's entrance, after the 
assignment, into a conspiracy which had been formed by other mem- 
bers of the family, including the assignor, in contemplation of a 
fraudulent assignment of the property. Ibid. 

6. Where, in the trial of an action to set aside a deed for fraud, it  was 
admitted that the conveyance was voluntary, and that the donor 
owed the plaintiffs a large sum of money a t  the time such conveyance 
was made, the burden was properly imposed upon the defendants to 
show that the donor retained a t  the time the deed was executed 
sufficient and available property to pay his debts. Ricks v. fltan- 
czzl. 99. 

7. In the 'trial of an action of claim and delivery of personal property, in 
which defendant alleges that  the bill of sale under which plaintiff 
claims is fraudulent, the burden is upon the defendant to prove the 
fraud, unless the instrument is fraudulent upon its face, or enough 
appears therein to raise a presumption of fraud; and a finding by 
the jury that such bill of sale is not fraudulent will not be disturbed 
unless based on improper evidence or erroneous instructions. Ferree 
v. Cook, 161. 

8. Where, in the trial of an action of claim and delivery of personal 
property, to which the defense was that the bill of sale under which 
plaintiffs claimed was fraudulent, i t  appeared that  the grantor, after 
executing the bill of sale for certain property upon a recited con- 
sideration of $4,000, the estimated value of the property, agreed to 
include other property if the grantees would assume and pay other 
debts of his for which they were sureties, and did subsequently insert 
such other property in the instrument without changing the recited 
consideration: Held, that it  was not error to refuse a n  instruction 
that, if plaintiffs and the grantor in the bill of sale agreed on a con- 
sideration of $4,000 for the transfer of certain personal property, 
and subsequently other property w&s inserted in the bill of sale 
without change of consideration, the instrument was fraudulent. 
Ibid. 

9. An insolvent debtor may, in  good faith, pay one or more of his credi- 
tors, though nothing remains for his other creditors. Ibid. 
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FRAUDULENT CONVEYANCE-Continued. 
10 .  Although a n  insolvent debtor, in  selling his property to a creditor in  

payment of a debt, may have the intent to secure a benefit to himself, 
o r  to hinder, delay, or defraud his other creditors,, the transaction 
will be upheld if the creditor who is paid does not participate in  or 
know of the debtor's fraudulent purpose. Ibid. 

11.  In  the trial of an action to set aside a deed as fraudulent, where the 
question involved was whether or not the deed was executed by a 
husband to his wife with the intent to hinder, delay and defraud his 
creditors, i t  was sufficient to submit only two issues, one as  to the 
fraudulent intent of the husband, and the other as  to the wife's knowl- 
edge of such fraudulent intent when she accepted the deed. Redmond 
v. Chandley, 575. 

12. If fraud appears plainly on the face of a n  impeached instrument, the 
presumption of fraud is conclusive, and the court will pronounce it 
void in law without the intervention of a jury. Ibid. 

13.  If fraud does not appear on the face of an impeached instrument, the 
facts are  to be developed on the trial before a jury, and if the plaintiff 
shows certain facts and circumstances strongly tending to show 
fraud, a presumption of fraud is raised which may be rebutted by 
evidence of bona fides, the intent of the parties being a matter for 
the jury to determine; but when the facts and circumstances a re  
such as to excite a suspicion merely a s  to the bona fides of the trans- 
action, they are  to be considered as  "badges of fraud" and closely 
scrutinized as  such, but they do not raise a presumption of fraud, 
and the burden of proving fraud is upon the party alleging it. Ibid. 

14. The mere fact that a deed is made by a n  insolvent and embarrassed 
husband to his wife raises a presumption of fraud in law which must 
be rebutted by evidence. Ibicl. 

15.  The recital of a valuable consideration in a deed from an insolvent 
husband to his wife does not rebut the presumption of fraud which 
the law raises in the case of such a conveyance. Ibicl. 

FRAUDULENT ENROLLMENT OF BILL IN GENERAL ASSEMBLY, 789. 

FREIGHT TRAINS, RUNNING OF, ON SUNDAY. 
1. Sec. 1973 of The Code, providing that freight trains shall not run later 

than 9 o'clock Sunday morning, was violated prima facie when de- 
fendant's train arrived a t  Greensboro a t  10:25  o'clock a. m., on Sun- 
day, and, if the defense relied upon, to an indictment for running 
trains on Sunday, was that  it  was necessary to run later than the 
hour fixed by the statute in order to preserve the health or save the 
lives of the crew, it  was incumbent upon the defendant to prove 
that  the unlawful act was done under the stress of such necessity. 
E .  v. R. R., 814. 

2. Where the only evidence offered in support of such defense was that  
water could not be obtained from a tank a t  a station passed by the 
train before reaching Greensboro, and that it  could not have been . 
obtained by pumping (the well being empty), and it  appeared that  
food and Water could have been obtained a t  any other station passed 
by the train: Held, that such evidence was insufficient, and the 
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FREIGHT TRAINS, RUNNING OF, ON SUNDAY-Continued. 
authorities of the railway company should have ordered the train 
to a siding a t  a time early enough to preclude all possibility of a 
necessity far violating the statute. Ibid. 

FRIVOLOUS ANSWER. 
When the complaint in an action on a note is verified, judgment may be 

rendered on a frivolous answer, even a t  the appearance term. Bank 
w. Pearson, 494. 

FUNERAL EXPENSES. 
The necessary and proper expenses of interment of a decedent are  a first 

charge upon the assets in the hands of the personal representatives, 
and the law will imply a promise to  one who, from the necessity of 
the case, for any reason incurs the expense of a proper burial, and 
i t  is not necessary that the administrator should promise to pay the 
claim in order to obtain a judgment therefor against him: Ray v. 
Honeycutt, 510. 

GENERAL ASSEMBLY, JOURNAL OF, 214. 

GENERAL ASSIGNMENT, WHAT IS  NOT. 
Where an insolvent debtor executed a chattel mortgage to secure a pre- 

existing debt, but a t  the same time owned other property nearly o r  
quite equal in value to that mortgaged, the transaction did not operate 
a s  a general assignment and was not rendered void by the failure 
of the mortgagor to file a schedule of preferred creditors, etc, a s  
required by ch. 453, Acts of 1893. (Bank w. Gilmer, 116 N. C., 684, 
distinguished.) Cowan w. Phillips, 26. 

GOATS. 
The word "cattle." as  used in sec. 1003 of The Code, embraces all domestic 

quadrupeds, including "goats." S. v. Groves, 822. 

GOOD WILL. 
1 .  One who, by his skill and industry, builds up a business, acquires a 

property in the good will of his patrons which is the product of his 
own efforts, and he has the power to sell his right of competition to 
the full extent of the field from which he derives his profit and for a 
reasonable length of time. K~anzer  w. Old, 1. 

2. An agreement by vendors of property and business that they will not 
continue the business in the town in which the property is located 
will be upheld as restricting the vendors from engaging in such 
business in  such place for the lives of each and every one of them, 
and is not invalid as being in restraint of trade for a n  unreasonable 
length of time. Ibid. 

3. Where the vendors of property and businesa stipulate that they will 
not engage in the same business in the same place thereafter, neither 
of them has the liberty to take stock in or help to organize or manage 
a corporation formed to compete with the purchaser. Ibid. 

4. A single consideration of paying a specified sum of money by one party 
to a contract is sufficient to support several distinct stipulations by 
the other pkrty to do or refrain from doing certain things, and it  is  
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GOOD WILL-Continued. 
unnecessary to repeat in every paragraph of the contract that such 
stipulations are  entered into for the consideration once expressed. 
Ibid. 

5. Where vendors sold their property and business, and stipulated with 
the purchaser that  they would not thereafter engage in the same 
busjness a t  the same place, the latter stipulation was not without con- 
sideration because the property sold was worth all that was paid 
for it. Ibid. 

HABEAS CORPUS, PETITION FOR, 874. 

HARMLESS ERROR. 
1. The erroneous rejection of testimony on a trial is cured by a subsequent 

admission of the fact intended to be proved thereby. Ferree v. 
Cook, 161. 

2. Where, in an action of debt to recover the purchase price of land, the 
court erroneously permitted the plaintiff to show by his own par01 
evidence that he sold the land to the defendant, such error was cured 
by the subsequent proof of the sale by competent and uncontradictory 
evidence. Proctor v. Finley, 536. 

HAND. 
The hand is a part of one's person, and the exception in sec. 2 of ch. 285, 

Laws 1895, is not restricted to cases of taking something concealed 
about the body. S. v. Harris, 811. 

HANDWRITING, PROOF OF. 
1. When the genuineness of a paper, or of a signature to a paper, which 

it  is proposed to make the basis of a comparison of handwriting, is 
not denied or cannot be denied, an expert may, in the presence of the 
jury, compare it  with another paper or signature the genuineness of 
which is questioned. 8. v. Noe, 849. 

2. A bond given by a defendant f o ~  his appearance to answer a criminal 
charge, and constituting a part of the record, is admissible on his 
trial for the purpose of comparison, by an expert, with a signature 
whose genuineness is questioned, the presumption being that the 
signature to the bond is genuine. Ibid. 

HIGHWAYS. 
1. A public road is one that is dedicated to the public and worked by an 

overseer appointed according to law. Collins v. Patterson, 602. 

2. A neighborhood road not dedicated to the public, but used by the public 
under permission or license of the owner of the land, is not a public 
road within the meani'ng of sec. 2056 of The Code, which provides 
that the owner of land in cultivation to which there is no road may 
maintain a petition for a cartway over the land of any other person 
connecting petitioner's land with a public road. Ibid. 

3. A road used for 60 years as a neighborhood road by persons going to 
and from church, and to mill during high water, but never estab- 
lished a s  a public road by legal proceedings, dedication, or by user, 
accepted and recognized by competent authority, being kept up by 
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HIGHWAYS-Continued. 
voluntary labor on the part of those using it, and always under the 
exclusive control of the owners of the laud over which i t  passes, is  
not a public highway. S. v. Gross, 868. 

HOMESTEAD EXEMPTION, PLEA OF. 
Where, in the trial of a n  action to recover land, the plaintiff relied upon a 

judgment rendered against defendant's husband prior to the Con- 
stitution of 1868, execution thereon and sheriff's deed to the purchaser 
under whom plaintiff claimed, and the defendant objected to the 
judgment because i t  contradicted the sheriff's deed, which showed 
that the land was sold subject to the homestead of defendant's hus- 
band: Held, that, inasmuch as  the homestead right did not attach 
under the judgment rendered on a debt prior to 1868, the judgment 
was admissible in evidence. Campbell v. Potts, 530. 

HOMICIDE. 
Where, on the trial of defendant, who was charged with causing the death , 

of one G. by screwing down the safety valve of a boiler of which G. 
was fireman, thereby intentionally causing a n  explosion which re- 
sulted in  the death of G. and another, there was ev5dence tending 
to show that defendant had malice towards G., who had taken his 
place as fireman after his discharge from that position; that  he was 
a t  the boiler alone about midnight of the night before the explosion; 
that  the valve had been screwed down by some one unknown, and the 
explosion thus caused; that the defendant soon after the explosion 
was heard to say that  he had been expecting every minute that morn- 
ing to hear the explosibn, and consequently had not gone near it ,  
and that he had said the day before that the explosion would occur, 
and that defendant's character was bad: Held, that the evidence was 
sufficient to authorize the trial judge to submit the case to  the jury. 
S. v. Beal, 809. 

HUSBAND AND WIFE. 
1. A husband being entitled to the services and companionship of his 

wife, whoever joins with hen in doing an act which deprives the 
husband of such rights is liable to him in d-amages. Holleman .v. 
Harward, 150. 

2. One who, despite the protests and warnings of a husband, persistently 
sells laudanum or similar drugs or intoxicating liquors to the latter's 
wife, knowing that  'she buys i t  for use a s  a beverage, whereby she 
contracts a habit destructive to her mental and physical faculties, 
and causing loss to the husband of her companionship and the services 
pertaining to the domestic relation, is liable in damages to the hus- 
band for the injuries so sustained. Ibid. 

3. An insurance policy on the life of her husband, payable to a married 
woman, being a vested interest, is embraced in the word "body" as  
used in sec. 1835 of The Code,,which requires all contracts between 
husband and wife affecting "the body or capital" of the latter's estate 
to be in writing and accompanied by the privy examination of the 
wife. &&nor v. Boyd, 481. 

4. The mere fact that a deed is made by an insolvent and embarrassed 
husband to his wife raises a presumption of fraud in law which must 
be rebutted by evidence. Redmond v. Chandley, 575. 
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HUSBAND AND WIFE-Continued. 
5. The recital of a valuable consideration in a deed from an insolvent 

husband to his wife does not rebut the presumption of fraud which 
the law raises in the case of such a conveyance. Ibicl. 

IMPEACHING QUESTION. 
In  the trial of a n  action to which the defendant had set up the plea of 

the statute of limitations, i t  was improper to allow the plaintiff to  
ask the defendant on cross-examination, for the purpose of impeach- 
ing him, whether he had not interposed the same defense to various 
claims previously. Cecil v. Henderson, 422. 

INDICTMENT. 
For  Affray, 804. 
For  Assault with Deadly Weapon, 861. 
For  Assault with Intent to Murder, 899. 
For  Burglary, 871, 883, 908. 
For  Carrying Concealed Weapons, 880. 
For  Conspiracy, 841, 852. 
For  Cruelty to Animals, 862. 
For  Forcible Trespass, 836, 858. 
For  Forgery, 806, 849. 
For  Fornication and Adultery, 782. 
For  Highway Robbery, 828. 
For  Killing Cattle, 822. 
For  Larceny, 811, 901. 
For  Murder, 809, 912. 
For  Neglect of Official Duty, 789. 
For  Obstructing Highway, 868. 
For  Peddling Without License, 905. 
For Perjury, 856. 
For  Running Freight Train on Sunday, 814. 
For  Trespass on Land, 864. 

Sufficiency of: 
1. Laws 1895 (ch. 285) does not make i t  necessary that a n  indict- 

ment for the larceny of a sum less than $20 should charge the taking 
from the person or from a dwelling-house in the daytime. S. v 
Harris,  811. 

2. The general rule as  to the form of statutory indictments is that i t  is 
not requisite, where they are  drawn under one section of the act, to  
negative a n  exception contafned in a subsequent distinct section of 
the same statute. Ibid. 

INDULGENCE TO PRINCIPAL DEBTOR, WHAT IS  NOT 
I t  would seem that  the doctrine by which a surety is  released by indul- 

gence given to the principal debtor is based upon a strict construction 
of the contract for the benefit of such sureties as  sign notes for the 
benefit of the principal, and without consideration or benefit for them- 
selves; and hence, that it  would not apply to a case where the payee 
of a note becomes a surety on a note by endorsing i t  to another in  
payment of his own debt or otherwise obtaining full value for it .  
Bank v. Rumner, 591. 
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INFANT, CONTRACT OF. 
1. A conditional promise by one, after having reached his majority, to 

pay a note given during his infancy, the promise being hedged about 
with the statement that  he would pay when he could do so without 
inconvenience to himself, and with a refusal to fix a time for payment, 
does not amount to a ratification, since, in  order to amount to a ratifi- 
cation of a voidable instrument by an infant, the promise must be 
unconditional, express, voluntary, and with a full knowledge that 
he is not bound by law to pay the original obligation. Bresee v. 
Stanly, 278. 

2. Where a married woman, who was a t  the time a minor, applied for 
a loan, and executed a note and a mortgage purporting to convey her 
separate real estate to secure the note given for the loan: Held, that  
fraudulent representations made by her a t  the time the mortgage 
was executed, that she was twenty-one years of age, will not estop 
her to insist upon the invalidity of the mortgage, though the repre- 
sentations were material inducements towards the making of the 
loan. Loan Association v. Black, 323. 

IN FORMA PAUPERIS, 489. 

The leave to sue as a pauper, under secs. 210 and 212 of The Code, does hat  
extend, in'civil actions, beyond the trial in  the Superior Court, his 
appeal being governed by sec. 553 of The Code, which only relieves 
him from giving security for the cost of the appeal, but he must pay 
the fees as  to the appeal due the officers of both courts for services 
rendered. Spelle?: v. Speller, 356. 

INJUNCTION, 520. 
1. Where vendors of property and business who agreed not to conduct the 

same business in  the same place thereafter, joined with others in 
forming a corporation for such purpose, only such vendors, and not 
the corporation or other stockholders, will be enjoined from engaging 
in or taking stock in or assisting in the organization of such cor- 
poration. Kramer v. Old, 1. 

2. Plaintiff sought to have the defendant tax collector enjoined from 
selling his property for the nonpayment of taxes for the years 1895 
and 1896, upon the ground that the defendant had no authority to 
collect the taxes for 1896  because the commissioners had, in  violation 
of law, turned over to him the tax list for 1896 for collection without 
his having settled fAe taxes of 1895 and produced a receipt therefor: 
Held, that  the injunction was properly refused, the taxes not being 
illegal or the assessment illegal or invalid. McDonald v. Teague, 604. 

INJUNCTION AND RECEIVER. 
Where, after the dissolution of a partnership, one of the partners, who is 

insolvent, retains possession of the assets and buys a subsisting 
mortgage upon the real estate of the partnership under which he is 
proceeding to sell, i t  is proper to restrain the sale, appoint a receiver, 
and order an account. Taylor v. Russell, 30. .. 
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INJURIES CAUSED BY UNRULY ANIMAL. 
I n  order that  the owner of a domestic animal can be charged for 

injuries inflicted by it, i t  must be shown that  he had knowledge 
of the fact that  the animal was vicious and unruly. Hallybzcrton v. 
F a i r  Association, 526. 

INNOCENT PURCHASERS OF BONDS. 
I t  is incumbent upon purchasers of bonds of the State, and of counties, 

cities or towns, to ascertain whether the power to issue them has 
been granted according to the requirements of the Constitution. 
Bank v. Commissioners, 214. 

INSOLVENCY. 
Solvency or insolvency of a living person or a decedent's estate depends 

upon the question whether the value of the entire assets equals or 
is less than the total indebtedness. Mining Co. v. Smelting, 417. 

INSOLVENT DEBTOR. 
1. An insolvent debtor may, in  good faith, pay one or more of his credi- 

tors, though nothing remains for his other creditors. Ferree v. 
Cook, 161. 

2. Although an insolvent debtor, in selling his property to a creditor in 
payment of a debt, may have the intent to secure a benefit to himself, 
or to hinder, delay, or defraud his other creditors, the transaction 
will be upheld if the creditor who is paid does not participate in  or 
know of the debtor's fraudulent purpose. Ibid.. 

INSTRUCTIONS TO JURY. 
1. In the trial of an action to set aside a deed of assignment a s  fraudulent, 

i t  was not error to instruct the jury that  the purchase of a stock of 
goods a t  a n  assignee's sale by a brother of the assignor, and the  
placing them in the hands of another brother who was insolvent, 
and whose transactions in connection with the stock of goods both 
before and after the assignment were suspicious, were badges of 
fraud, since these circumstances, together with his near relationship 
to all the parties, tended to show the purchaser's entrance, after the 
assignment, into a conspiracy which had been formed by other mem- 
bers of the family, including the assignor, in  contemplation of a 
fraudulent assignment of the property. Goldberg v. Cohen, 59. 

2. Where, in the trial of an action against a telegraph company for 
damages for negligent failure to deliver a telegram, the jury answered 
the issue as  to the negligence of the company in the affirmative: 
Held, that the verdict cured any error in the refusal of the court to 
give proper instructions prayed by plaintiffs touching the negligence 
of defendant. Andrews v. Telegraph Co., 403. 

3. The charge of the trial judge need not recapitulate the evidence, but 
may call the attention of the jury to the contentions of the parties 
and the principal evidence relating thereto. Bank v. Sumner, 591. 

4. An omission to state evidence favorable to a party is assignable a s  
error unless pointed out a t  the time. Ibid. 

5 .  Where, in  the trial of a n  action for the contract price of sawing lumber, 
the testimony was conflicting as to whether the price was agreed to 
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INSTRUCTIONS TO JURY-Continued. 
be paid upon the completion of the sawing or upon the receipt by the 
defendant of the money on a sale of the lumber, i t  was error t o  
charge the jury that, if they should find the contract to be that the 
lumber was to be shipped and sold before the saw bill was to be due 
and payable, and defendant had instructed a broker to sell i t ,  i t  would 
be placing the lumber beyond the control or reach of the plaintiff, 
thereby making the saw bill all due and payable, and that  they should 
so find that it  was due. Gardner v. Edwards, 566. 

6. Where, in  the trial of an action against a city for damages for a n  
injury alleged to have been received by plaintiff by reason of the  
defective condition of a sidewalk, there was no material conflict in the 
evidence as to the condition of the sidewalk, it  was proper to instruct 
the jury that if they believed the sidewalk was in the condition 
testified to by the witnesses, and was allowed to remain so for any  
considerable time so as  to raise a presumption of notice on the part 
of the city, or that  the authorities actually had notice of its condi- 
tion, then the jury should find the issue as to defendant's negligence 
in  the affirmative. Sheldon v. Asheville, 606. 

7. In  the trial of an action by a servant against his master for injuries 
received from the fall of a timber which was being raised by a rope, 
which slipped off, i t  was error to instruct the jury that  the defend- 
an t  was negligent, if the rope was so fastened that  it  was "liable" t o  
slip off. Williams v. R. R., 746. 

8. When justified by the evidence, a trial judge may charge the jury that,  
if they believe the testimony of a defendant who testified in his own 
behalf, they should find him guilty. S. v. Woolard, 779. 

9. Where defendant and prosecutor, unfriendly for some time, had words, 
after which, the defendant testified, the prosecutor followed him, 
with his hand a t  his hip pocket, as  he went to his cart;  and that,  
fearing the prosecutor and fearful of assault, he then shot him: 
Held, that  the court erred in  charging the jury that  if they believed 
the evidence, in  any aspect, the defendant was guilty. 8. v. Harris, 
861. 

INSURANCE AGENT. 
1. Where an agent of an insurance company is allowed by the contract, 

as  part of his compensation, a certain percentage of renewal pre- 
miums, his right to collect and retain the same ceases with the termi- 
nation of the contract. Ballard v. Insurance Go., 187. 

2. A provision in a contract between a n  insurance company and its agent 
to the effect that, if the agent shall fail to do certain things required 
of him under the contract, he shall forfeit his rights and not then 
be entitled to commissions or renewals maturing after the agency 
has ceased, will not, in the absence of a positive provision that h e  
shall be entitled to them if he carries out the stipulations, be allowed 
to affect the general rule of law that such an agent, when his agency 
has been revoked under a power given to the principal, will not be 
allowed commissions on renewals maturing after the agency h a s  
ceased. Ibicl. 
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INTERSTATE COMMERCE. 
1. The statute (secs. 2190, 2191, and 2193 of The Code) requiring each 

sack of fertilizer sold in  this State to have a tag affixed thereto, is  not 
in violation of clause 3 of sec. 8 of Art. I of the Constitution, relating 
to interstate commerce. Goodwin v. Fertilizer Works, 120. 

2. Sec. 1973 of The Code, making i t  a misdemeanor to run freight trains 
on Sunday, contains nothing in its provisions suggestive of a pur- 
pose to interfere with interstate traffic, or indicative of any intent 
other than to prescribe a rule of civil conduct for persons in the terri- 
torial jurisdiction of the Legislature; and, although to some extent 
and indirectly affecting interstate commerce, so far  as  it  relates to 
trains engaged in carrying freight from one State to another on 
Sunday, i t  is  not unconstitutional. 8. v. R. R., 814. 

3. Such a law will remain valid unless and until i t  shall be superseded 
by a n  act of the United States Congress, which has the right to replace 
all State legislation affecting interstate commerce by express congres- 
sional enactment affecting all railways engaged in interstate com- 
merce. While the State may not interfere with transportation into 
or through its territory, "beyond what is absolutely necessary for 
self-protection," i t  is  authorized, in the exercise of police power, to 
provide for maintaining domestic order and for protecting the health 
and morals of its people. Ibid. 

ISSUES. 
1. The refusal to submit issues tendered by a party is not error when, - under those submitted by the trial judge, the party has an opportunity 

to present fully his testimony and the law arising thereon. Ricks 
v: Stancill, 99. 

2. The refusal to submit issues not raised by the pleadings is not error. 
Christmas v. Haywood, 130. 

3. In a n  action to recover leased premises, for an account of the rents 
and the appointment of a receiver, the defendant denied plaintiff's 
ownership of the property, and pleaded that  he was a co-tenant with 
other part owners thereof, and also pleaded that he, being a tenant 
of the property from year to year, had not received the legal notice 
to quit:  Held, that it  was not error to submit the issue, "Is the plain- 
tiff entitled to the possession of the property described in the com- 
plaint?" Waterworks Go. v. Tillinghast, 343. 

4. I n  the trial of an action against a telegraph company for damages for  
failure to send a telegram, in which contributory negligence had not 
been alleged byedefendant, the court submitted issum involving (1) 
the negligence of the defendant; (2 )  the contributory negligence of 
plaintiffs; (3) the question whether, notwithstanding the contribu- 
tory negligence of plaintiffs, defendant could, by ordinary diligence, 
have avoided the injury; and (4) the amount of damages: Held, 
that, as  under the third and fourth issues, plaintiffs could develop 
their whole case and have every principle of law to which they were 
entitled appliecl in any aspect of the case, the submission of the issues 
as  to contributory negligence (while not necessary) was harmless 
error. Andrews v. Telegraph Co., 403. 

5. I t  is in the sound discretion of the trial judge to determine what issues 
shall be submitted in a trial, and to frame them subject to the restric- 
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tions (1) that they must be raised by the pleadings; ( 2 )  that the 
verdict thereon shall be a sufficient basis for a judgment; and ( 3 )  
that  neither party shall be debarred for want of a n  additional issue 
or  issues from presenting to the jury some view of the law arising 
out of the evidence. Redmond v. Clzandle?~, 575. 

6. In  the trial of a n  action to set aside a deed a s  fraudulent, where the 
question involved was whether or not the deed was executed by a 
husband to his wife with the intent to hinder, delay, and defraud his 
creditors, i t  was sufficient to submit only two issues, one a s  to the 
fraudulent intent of the husband, and the other as  to the wife's 
knowledge of such fraudulent intent when she accepted the deed. 
Ibid, 575. 

JOINDER OF CAUSES O F  ACTIOX. 
1. Under sec. 267 ( 1 )  of The Code all causes of action of whatever nature, 

in  favor of the plaintiff against the same defendants, can be united 
in  one action when they arise out of the same transaction or trans- 
a c t i o n ~  connected with the same subject of action. Cook v. Smith. 
350. 

2. Causes of action against a sheriff and the sureties on his official bond, 
for illegal levy and saile, are properly joined with a cause of action 
against a person who directed or procured such levy and sale to be 
made and gave an indemnifying bond therefor. Ibid. 

3. Such action, since i t  embraced a cause of action against the surety on 
the sheriff's bond, was properly brought in  the name of the State on 
the relation of the plaintiff. Ibid. 

JOURNAL, LEGISLATION, 214. 

JUDGE, DISCRETION OF. 
1. The exercise of the discretionary power of a court to extend time for 

filing pleadings is not reviewable. Gwinn v. Parker, 19. 

2. The setting aside a judgment by default is a matter of discretion with 
the judge below, and is not reviewable unless i t  clearly appears that 
such discretion has been abused. Wyche v. Ross, 174. 

3. Where there are  successive administrations on a n  estate they are i n  
law one and the same, and the successor of an administrator who 
has been removed is not entitled, as  a matter of right, to have set 
aside a judgment rendered against his predecessor by default. Ibid. 

4. I t  was not an abuse of discretion in the judge below to refuse to set 
aside a judgment by default against a former administrator in order 
to permit a n  administrator de bonis non to plead the statute of 
limitations or other technical defense, such pleas not being meri- 
torious. Ibid. 

5. Where counsel for defendant in  his argument addressed his remarks 
to certain members of the jury individually, instead of collectively, 
i t  was not error in  the judge to interrupt him, such matters being 
in the sound discretion of the trial judge. 8. v. Pearson, 871. 
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JUDGE-Continued. 
Duty of: 

Where a party to an action, having been directed to perform an order 
of the court, otherwise to be in contempt, applied, after notice, to 
have the order discharged, and offered to produce affidavits showing 
his inability to comply with the order, it was the duty of the judge 
to hear and pass on the affidavits. Childs v. Wiseman, 497. 

Expression of Opinion by: 
While recapitulating the evidence to the jury, the trial judge referred 

to the answer of the defendant which had been put in  evidence by 
the plaintiff, as  appearing "to be in  the usual legal form": Held, that 
such remark was not an expression of opinion upon the evidence. 
Little v. R. R., 771. 

Of Superior Court, Findings of Facts by, 178, 473: 
1. The inhibition contained in sec. 11, Art. IV of the Constitution, 

applies neither to the holding by any judge of the Superior Court 
of one or more regular terms of said court by exchange with some 
other judge, and with the sanction of the Governor, nor to the holding 
of special terms under the order contemplated in  said provision. 
S. u. Turner, 841. 

2. A judge of the Superior Court who presides in another district by 
appointment of the Governor is a de facto judge of the court so 
held, and all his acts in  that capacity are  valid. Ibid. 

Of Supreme Court, Jurisdiction Under the Election Law: 
1. The election law of 1895 (ch. 159, Laws 1895), conferring upon the 

judges of the Supreme and Superior Courts general supervisory 
jurisdiction over clerks of the Superior Courts in the performance 
of their duties under the election law, with power to issue rules on 
such clerks, and on the hearing thereof to make summary orders and 
directions for their proper enforcement, is constitutional. Harkins 
v. Gathey, 649. 

2. Under sec. 7, ch. 159, Laws 1895, giving the judges of the Supreme 
and Superior Courts supervisory power over the clerks of the Superior 
Courts in  the performance of all the requirements of said act, a single 
Justice of the Supreme Court has jurisdiction to remove judges'of 
election appointed by a clerk, if they have not the requisite qualifica- 
tions, and to order other and suitable persons to be appointed. Ibid. 

JUDGES OF ELECTION, APPOINTMENT AND QUALIFICATION OF. 
1. Upon failure of a chairman of the State executive committee of a 

political party to designate judgee of election on behalf of such party, 
as  provided in scc. 7, ch. 159, Laws 1895, the persons appointed by 
the clerk of the Superior Court of a county must belong to a political 
party for which they are  appointed. Harkins 9. Gathey, 649. 

2. Where the chairman of the State executive committee of one political 
party fails to designate the judges of election for a particular county 
for and on behalf of such party, and the clerk of the Superior Court, 
under the exercise of the power of appointment given in sec. 7 of 
ch. 159, Laws 1895, appoints persons not having the requisite quali- 
fications, the chairman of the executive committee of another political 
party in such county may bring mandamus to compel the clerk to 
appoint proper persons. Ibid. 
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JUDGES O F  ELECTION-Continued. 
3. Under sec. 7, ch. 159, Laws 1895, giving to the judges of the Supreme 

and Superior Courts supervisory power over the clerks of the Superior 
Courts in the performance of all the requirements of said act, a single 
Justice of the Supreme Court has  jurisdiction to remove judges of 
election appointed by a clerk, if they have not the requisite qualifica- 
tions, and to order other and suitable persons to be appointed. Ibid. 

1. Where, on the trial of an action by a trustee to recover church property, 
the parties agreed that the answer as to the single issue submitted, 
a s  to whether the trustee was the owner and entitled to the posses- 
sion, should settle the whole controversy and all the issues raised 
by the pleadings, and that the answer should be "Yes" if certain 
facts were true; otherwise it  should be "No," and the jury answered 
‘yJo" : Held, that the verdict, being in accordance with the stipula- 

tion, justified a judgment for the defendant. Nash v.  Sutton, 298. 

2. An irregular judgment is one contrary to the course and practice of 
the court, and the remedy against it  is a motion in apt time to set i t  
aside, while an erroneous judgment is one rendered according to the 
course and practice of the court, but contrary to law, which.can only 
be remedied by an appeal.  way v .  Lumber Co., 96. 

3. When a n  erroneous judgment was rendered a t  one term of court in  
a n  laction in which the defendant had appeared and answered, it  was 
error a t  a subsequent term to set it  aside on motion. Ibid. 

4. I n  the trial of an action to recover land the pendency of a summary 
process of ejectment before a justice of the peace, under the Landlord 

' and Tenant Act, between the same parties, cannot be pleaded in bar, 
since the question of title is not within the jurisdiction of the justice 
of the peace. Campbell v.  Potts, 530. 

5. Where, in an action to recover land, the defendant pleaded in bar a 
former judgment in an action brought against her by plaintiff's 
grantor, in which defendant had denied the grantor's title, but i t  
appeared that there had been no trial of such former action, but only 
a judgment of dismissal: Held, that  such judgment of dismissal was 
not a bar to the existing action. Ibid. 

Against State: 
Upon the failure of the litigation, the State is, under sec. 536 of The 

Code, liable for the costs of a n  action authorized by act of the Gen- 
eral Assembly and prosecuted in its name by the solicitor, and judg- 
ment may be rendered in such action against the State for such costs. 
Quere. as  to how the judgment will be satisfied. Blount a. Sim- 
mons, 50. 

Entry of by Clerk: 
1. A clerk of the court may by consent receive a verdict, even if the 

judge is not in  the court-room, provided it  is done before the expira- 
tion of the term; and he may thereupon enter a valid judgment under 
Code, sec. 412 ( I ) ,  or make a memorandum thereof and afterwards 
write it  out in full. FerrelE v .  Hales, 199. 

2. But where the clerk, having by consent received a verdict a t  11:40 
o'clock Saturday night of the last week of the term, failed, in the 
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absence of the judge and for lack of other direction by him, to enter 
judgment or memorandum thereof in accordance with the verdict 
that  night, but entered judgment on the following Monday morning, 
and after the expiration of the term: Held, that  the judgment so 
attempted to be entered was a nullity. Ibid. 

3. In  such case, the judgment being a nullity, an appeal therefrom could 
not operate as a vehicle to remove the record so as  to subtract it  from 
the operation of legal orders of the trial judge a t  the next term. Ibid. 

Indexing: 
1. The purpose of Code, sec. 433, requiring index and cross-index of 

docketed judgments, being to facilitate the search for encumbrances 
created by such judgments, each of several judgment debtors must 
be specifically mentioned, but the name of only one of several plain- 
tiffs need be mentioned. Hahn v. -Mosely, 73. 

2. Where a judgment, in which recoveries were awarded to divers plain- 
tiffs and for different amounts, was indexed against the defendant, 
but only in the name of one of the several plaintiffs, such indexing 
is sufficient to fix an interested person with notice of all that  the 
examination of the judgment itself would have disclosed. Ibid, 

I n  fieri: 
Any order or decree made during a term of court is i n  fieri, and subject 

to be vacated or modified during such term. &inn v. Parker, 19. 

Irregular: 
1. While an action to foreclose a contract for the sale of land was pend- 

ing, a n  attachment was sued out against the defendant and levied 
upon personal property. The plaintiffs also brought summary process 
of ejectment before a justice of the peace, and from a judgment re- 
moving the defendant from possession the latter appealed to the 
Supreme Court. Defendant afterwards moved in the foreclosure 
action for an order vacating the attachment and restoring him to 
possession of the land: Held. that a n  order restoring the defendant 
to possession, made in the foreclosure action before the appeal in the 
ejectment case had been tried, was erroneous. Caudle v. Noran, 432. 

2. In  such case, however, i t  was proper to appoint a receiver of the 
rents and profits of the land. Ibid. 

Motion to Set Aside: 
1. Where the necessary parties defendant in an action to foreclose a re  

put into court by responeible and solvent practicing attorneys making 
a general appearance for them, the fact that  summons had not been 
served will not induce this Court to set aside a judgment, otherwise 
regular, rendered in such action. ChadUourn v. Johnston, 282. 

2. Where, in a proceeding to sell lands of a decedent for assets, there 
is a n  order of sale followed by a sale and decree of confirmation, the 
judgment can only be set aside by an independent action for that  
purpose. Rawls v. Carter, 596. 

Nunc pro tune: 
1. Where a verdict was, by consent of the parties, but in  the absence 

of the judge from the courtroom, received by the clerk on the last day 
of court, but no judgment was entered, it was proper for the judge 

683 



INDEX. 

a t  the next term, finding the record complete up to and including the 
verdict, to render judgment nunc pro tunc, and i t  was not necessary 
to the validity of the judgment that notice of its entry should be 
given, since the cause was pending on the docket. Ferrell  v. Hales, 
199. 

2. A judgment rendered nunc pro tunc, a t  a term of court succeeding 
that a t  which the record was complete up to and including verdict, 
is as  operative, as  between the parties, as if i t  had been rendered 
a t  the previous term; but, as  to other parties, i t  is effective, as  a lien, 
only from the first day of the term a t  which i t  was actually entered. 
Ibid. 

On Pleadings: 
Where, in  a n  action on a n  itemized account, made a part of the com- 

plaint, for goods sold to the defendant, aggregating $630.90, plaintiff 
admitted credits to the amount of $295.43 and asked judgment for 
$345.47, and defendant admitted the purchase and receipt of items 
in plaintiff's account to the amount of $259.48, specifying which they 
were, and as  to the other items he averred that he had no knowledge 
or information sufficient to form a belief, and therefore denied the 
same: Held, (1) that  the form of the defendant's denial was i n  
accordance with sec. 243 (1) of The Code, and put plaintiff to  the 
proof of his account, except the admitted items; (2)  that  it  was error 
to apply the credits to the items of debt denied by defendant and 
render judgment on the pleadings in favor of the plaintiff for $233.48. 
Morgan v. Roper, 367. 

Or Decree, Conclusive: 
1. The judgment or decree of a court of competent jurisdiction is con- 

clusive not only as  to the subject-matter actually determined thereby, 
but also as  to every other matter which properly belonged to the 
subject in litigation, and which the parties, by the exercise of reason- 
able diligence, might have brought forward a t  the time and had 
determined respecting it. Wagon Co. v. Byrd,  460. 

2. In  an action to foreclose a mortgage against B., one M. intervened 
and by his answer denied the allegations of the complaint, and 
alleged, as a further defense why decree of sale should not be made, 
that he was the owner in  fee and in possession (through B., his 
tenant) of the land. At the trial he assented to the issues tendered 
by the plaintiff, which did not include the one raised a s  to his title. 
There was a decree of foreclosure (from which he failed to prosecute 
a n  appeal), a sale, confirmation, and-conveyance by the commis- 
sioner: Held, that  the plea of sole seizin by M., not being a counter- 
claim, was denied by operation of law, and thus a n  issue as to the 
title was raised by the pleadings which M. should have tendered and 
supported by proof, and having neglected to do so he is estopped by 
the judgment in  the cause. Ibid. 

Reformation of: 
The findings of fact by the trial judge by consent being equivalent to a 

special verdict, this Court will correct a n  error in  the judgment 
thereon by directing it  to be reformed. Smith v. B. and L. Assn., 257. 
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JUDGMENT-Continued. 
Rendered Sunday: 

There being no inhibition of a verdict rendered on Sunday, either a t  
common law or by statute, a judgment entered on that day (by virtue 
of the statute, Code, sec. 412, that it  shall be entered up a t  once on 
the verdict) is valid. Taylor v. Ervin, 274. 

Revival of, as  to One of Several Defendants: 
In  a joint and several judgment against several defendants, the plaintiff 

may elect as to which of the defendants he shall revive it. Patterson 
v. Walton, 500. 

Void : 
1 .  A pretended judgment which adjudges nothing against the defendant, 

and on which an execution cannot issue, is insensible, and no appeal 
lies therefrom. Carter v. Elwore, 296. 

2 .  A judgment rendered in attachment proceedings, based on the ground 
of nonresidence, against a foreign corporation which has been rein- 
corporated in  this State, is  void, as  well as  a sale of its property 
thereunder, for want of jurisdiction. Bernhardt v. Brown, 506. 

JURISDICTION. 
1 .  When a case containing facts upon which a controversy depends is  

sought to be submitted under sec, 567 of The Code, an affidavit to the 
effect that the controversy is real and the proceeding in good fai th  
to determine the rights of the parties is a prerequisite to jurisdiction, 
and in the absence of such affidavit the proceeding will be dismissed. 
Arnold v. Porter, 123. 

2. When a foreign corporation is  rechartered in  this State it  becomes a 
domestic corporation, and is not liable to attachment as a nonresident. 
Bernhardt v. Brown, 506. 

3. A judgment rendered in attachment proceedings, based on the ground 
of nonresidence, against a foreign corporation which has been rein- 
corporated in  this State, is void, as  well as  a sale of its property there- 
under, for want of jurisdiction. Ibid. 

4. A justice of the peace has jurisdiction of an action to recover the pur- 
chase price of land, if under two hundred dollars, where no fore- 
closure is sought. Proctor v. Finley, 536. 

5. The election law of 1895 (ch. 159,  Laws 1 8 9 5 ) ,  conferring upon the 
judges of the Supreme and Superior C o u ~ t s  general supervisory juris- 
diction over clerks of the Superior Court in the performance of their 
duties under the election law, with power to issue rules on such 
clerks, and on the hearing thereof to make summary orders and 
directions for their proper enforcement, is constitutional. Harkins 
v. Cathey, 649. 

6. Under sec. 7, ch. 159,  Laws 1895, giving to the judges of the Supreme 
and Superior Courts supervisory power over the clerks of the Superior 
Courts in  the performance of all the requirements of said act, a single 
Justice of the Supreme Court has jurisdiction to remove judges of 
election appointed by a clerk, if they have not the requisite qualifica- 
tions, and to order other and suitable persons to be appointed. Ibid. 
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As to Foreign Corporations: 
1 .  A corporation of a foreign State is permitted to do business outside 

of the State in which it  was chartered as  a matter of comity, but 
always with the proviso that it  is subject to the law of the State where 
it does business, and has no greater privileges than domestic corpora- 
tions under its statutes, and a provision in the charter of a life in- 
surance company that i t  shall be sued only in the State where it  is  
chartered and organized, is no defense to an action by a n  ddminis- 
trator of a decedent in another State. Shields v. Life Insurance Co., 
380. 

2. Secs. 194 and 195 of The code confer jurisdiction against all  cor- 
porations doing business in  this State. Ibid. 

Of Justices of the Peace: 
A justice of the peace when out of his township may issue a summons 

returnable and hearable within his township. Davis v. Sanderlin, 84. 
Of Supreme Court Judges: 

1.  Sec. 7 of ch. 159, Laws 1895 (election law),  conferring on the 
judges of the Supreme 'and Superior Courts general supervisory 
jurisdiction over clerks of the Superior Court in  the performance of 
their duties under such law, with power to issue rules on such clerks, 
and on the hearing thereof to make summary orders and directions 
for the proper enforcement of the law, is not in conflict with the Con- 
stitution, and is valid. (AVERY, J., dissents, arguendo.) McDonald 
v. Morrow, 666. 

2. The duties of a clerk of the Superior Court under the election laws 
of 1895, in tabulating the result of the election and declaring the 
result, are  ministerial; and it  is his duty to count all returns received 
through the regular channels unless it  appears on their face that they 
are  not in  fact the returns from the precincts as  they purport to be, 
in which case he should not count them until directed by a judge 

, 

of the Supreme or Superior Court. Ib id .  

JURORS. 
1 .  The interest of a resident and taxpayer of a county in a n  action to 

recover land from the county is too indirect and remote to disqualify 
him to serve as a juror in such action. Eastman v. Comrs., 505. 

2. A verdict awarding damages cannot be impeached by evidence of jurors 
showing how the damages were assessed. Purcell v. R. R., 728. 

3. I t  is not error in  the trial judge when ordering a special venire to 
direct the sheriff to summon only freeholders who have paid their 
taxes for the preceding year, who had not served on the jury within 
the last two years, who had no suits pending and a t  issue in  the court, 
and who were not under indictment in  the court. S. v. Cody, 908. 

Address of Counsel to: 
Where counsel for defendant in his argument addressed his remarks 

to  certain members of the jury individually, instead of collectively, 
i t  was not error in  the judge to interrupt him, such matters being 
i n  the sound discretion of the trial judge. S. v. Pearson, 871. 

Discretion of: 
Where, i n  the trial of an indictment for burglary, the evidence showed 

that the house in  which the crime was committed was actually occu- 
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pied a t  the time, a conviction of burglary in  the second degree is not 
authorized by ch. 434, Laws 1889, which provides that  when the 
crime charged is burglary in  the first degree, the jury may render 
a verdict in  the second degree, since a felonious entry under such 
circumstances is by said statute made burglary in  the first degree. 
AS'. v. Johnston, 883. 

JURORS, PROVINCE OF. 
Where, in the trial of an action against two railroad companies for 

damages for delay in transporting freight, i t  ap'peared that the con- 
tract of shipment was made with an association of freight lines of 
which defendants were members, and the court submitted to the 
jury an issue a s  to whether, under the contract of association, the 
roads over which the freight was carried were responsible for the 
entire obligation of the contract of carriage, the jury answered in the 
affirmative: Held, that  the error, if any, in  permitting the jury to 
pass upon the effect of the contract, was cured by the verdict. Rocky 
Mount Mills v. R. R., 693. 

Sufficiency of Evidence for, 193, 534, 715, 804, 806, 809, 814, 828, 836, 871:  
1 .  Where there is evidence of a fact which, in  connection with other 

matters, if proved would establish the fact in  issue, then the fact 
so calculated to form a link in the chain, although the other links 
are  not supplied, is some evidence tending to establish the fact in  
issue, and its sufficiency should be passed on by the jury; otherwise 
when the evidence, under no circumstances, has any relevancy or 
tendency to establish the fact in issue. Weeks v. R. R., 740. 

2. In  an action for personal injuries caused by being thrown from a 
car by a collision with a n  engine, where there was some evidence 
tending to ;how that a sudden push of the engine was reckless negli- 
gence, i t  was error for the court to state that under the evidence the 
plaintiff was not entitled to recover. Ibid. 

JUSTICE OF THE PEACE. 
1 .  A justice of the peace has jurisdiction of an action to recover the 

purchase price of land, if under two hundred dollars, where no fore- 
closure is sought. Proctor v. Finley, 536. 

2 .  Under sec. 38 of The Code, a justice of the peace, in the exercise of the 
police power, may sentence the defendant to imprisonment for a term 
exceeding thirty days, to which period, in  ordinary criminal cases, 
his jurisdiction is limited by sec. 27 of Art. IV of the Constitution. 
S .  v. Nelson, 797. 

3. The judgment of a justice of the peace in imprisoning a defendant in 
bastardy proceedings for default in payment of the fine, allowanc~, 
and costs, must fix the limit with a view to securing their payment; 
hence, where defendant was in  default only for a fine of $10 and a n  
allowance of $50 to the mother of the bastard, a sentence to imprison- 
ment a t  hard labor for twelve months was excessive. Ibid. 

JUSTICES OF THE PEACE, ELECTION OF. 
Under sec. 18, ch. 159, Laws 1895, a separate ballot box is not required 

to be provided a t  each voting precinct for the election of justices of 
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JUSTICES OF THE PEACE-JContinued, 
the peace. Such officers are to be voted for on the same ticket and 
in the same ballot box as  members of the General Assembly, county 
officers, and constables. Foushee v. Christian, 159. 

JUSTICE'S JUDGMENT, APPEAL FROM, 473. 

LACHES, O F  APPELLANT. 
1. A petitioner for a ce r t io ra~ i  must show himself free from laches by 

doing all in  his power towards having the appeal perfected and 
docketed in time. Brown v. Home, 622. 

2. The fact that the clerk below charged exorbitant fees for making the 
transcript of "the case on appeal," signed by the judge, is no excuse 
for appellant's failure to send up the record. If the fees were ex- 
orbitant, the appellant's remedy was to pay the fees, send up the 
transcript, and move to have the clerk's charges retaxed. Ibid. 

LANDLORD AND TENANT. 
1. A lessee for a year, with privilege of renewal for a year, who occupies 

the premises and pays rent therefor for a month into the second year, 
and then vacates with no understanding that  the lease shall be can- 
celed, is bound for the second year's rental. Scheelky v. Koch, 80. 

2. If,  in such case, the lessor rerents the premises to another tenant for 
a less price than the original lessee contracted to pay, he may recover 
from the latter the difference between such price and what the 
original lessee was to pay during the year. Ibid. 

LANDLORD AND TENANT. 
1. One who contracts with a corporation through persons interested in 

it, and professing to represent it, and by virtue of such contract gets 
possession of the property as lessee, and holds it  until the expira- 
tion of the time limited by the contract, is  estopped to deny that  the 
corporation was properly incorporated and officered and that  i t  is  
the owner of the leased property. Waterworks a. Tillinghast, 343. 

2. Where, in an action by a waterworks company against a lessee of its 
property to recover possession of the property after the expiration of 
the lease, the defendant alleges that plaintiff is not the owner of the 
property, he cannot be allowed to interpose the additional and incon- 
sistent plea that, being tenant from year to year, he has not had the 
legal notice of three months €0 quit. Ibid. 

3. The plea by a tenant in  common of the general issue, or its equivalent, 
the denial of plaintiff's title in an action to recover possession of 
property, being an admission of ouster, the defendant in an action 
by a landlord to recover leased property cannot deny plaintiff's title 
and a t  the same time plead cotenancy. Ibid. 

4. I n  an action to recover leased premises, for an account of the  rents 
and the appointment of a receiver, the defendant denied plaintiff's 
ownership of the property, and pleaded that he was a cotenant with 
other part owners thereof, and also pleaded that he, being a tenant 
of the property from year to year, had not received the legal notice 
to quit: Held, that it  was not error to submit the issue, "Is the plain- 
tiff entitled to the possession of the property described in the com- 
plaint?" Ibid. 
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LANDLORD AND TENANT-Continued. 
5. Where a contract of lease of waterworks provided that the lessee should 

keep up the repairs, and might add new extensions to the system, 
and that the lessor should not have the right, a t  the expiration of 
the lease, to take possession of such new extensions without paying 
for the same, the court will, in  an action by the lessor to recover 
possession and for the appointment of a receiver, see that such exten- 
sions are taken into account and paid for out of the rents or other- 
wise. Ibid. 

6. Tenancy is the result of a contract between a lessor and lessee whereby 
the latter admits lessor's title, and he and his privies are estopped, 
while continuing in possession, to deny the title or to bring action to 
defeat it. Shew v. Call, 450. 

7. A married woman is not estopped to deny the title of a grantor by the 
fact that she is in possession of the land with her husband, who is the 
grantee's tenant. Ibid. 

LARCENY. 
Where, on the trial of one charged with larceny, i t  appeared that the 

offense was committed in  the known presence of the owner of the 
property, and the defendant claimed that his offense was only a 
forcible trespass, i t  was error to refuse to submit to the jury the 
question of felonious intent. i?. v. Coy, 901. 

LATENT AMBIGUITY, 233. 
Defects: 

Where the defects in  tobacco, sold with the representations as  to its 
grade and quality, are latent and peculiarly within the knowledge 
of the seller, the fact that the buyer has an opportunity to inspect 
it, and does not do so fully, is no waiver of the warranty. Ferrell v. 
Hales, 199. 

LATENT DEFECTS AND HAZARDS, LIABILITY OF EMPLOYER FOR. 
Where there are latent defects or hazards incident to an occupation, of 

which the master knows, or ought to know, i t  is  his duty to fully 
warn the servant of them, and he is Iiable for any injury resulting 
from his failure to do so; but the master is not liable for his failure 
to avert or avoid peril that  could not have been foreseen by one in 
Iike circumstances and in the exercise of such care as  would be 
characteristic of a prudent person so situated. Turner v. Lumber 
Co., 387. 

LAUDANUM, SALE OF TO WIFE UNDER PROTEST OF HUSBAND, 150. 

LEADING QUESTIONS. 
I t  being discretionary with the trial judge to permit or disallow a leading 

question to be asked of a witness, his refusal to allow i t  is not error. 
Christmas v. Haywood, 130. 

LEASE OF REAL ESTATE. 
A lease of real estate for five years is such an estate or interest as  may be 

subjected to a mechanic's lien. Woodworking Co. v. Southwick, 611. 
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LEASE, SURRENDER OF BY LESSEE. 
1. A lessee for a year, with privilege of renewal for a year, who occupies 

the premises and pays rent therefor for a month into the second 
year, and then vacates with no understanding that the lease shall 
be canceled, is bound for the second year's rental. Scheelky v.  
Koch, 80. 

2. If,  in such case, the lessor rerents the premises to another tenant for 
a less price than the original lessee contracted to pay, he may recover 
from the latter the difference between such price and what .the original 
lessee was to pay during the year. Ibid. 

LEGISLATURE, JOURNAL OF, 214. 

LEGISLATIVE POWER. 
1. The Legislature has the power to provide that, upon the trial of certain 

classes of criminal or civil actions, artificial weight shall be given 
to specific kinds of testimony. S. v. Rogers, 793. 

2. Sec. 32 of The Code, declaring that the oath and examination of the 
mother of a bastard child to be "presumptive" evidence against the 
person accused is valid exercise of legislative power. Ibid. 

LESSOR AND LESSEE. 
Fixtures put up by the lessee of land are  not a part of the realty and do 

not pass with the land so as to survive to the owner in fee on the 
termination of the lease. Woodworking Co. v. Southwick, 611. 

LIABILITY OF COUNTY FOR COSTS IN CRIMINAL ACTIONS, 853. 
Where, on appeal to the Superior Court from a judgment of a justice of 

the peace, in a matter in which he had final jurisdiction, a nol. pros. 
was entered by the solicitor, i t  was error to tax the county with the 
costs accrued in the Superior Court. 8. v. Shuner ,  867. 

LIABILITY OF OWNER O F  UNRULY ANIMAL FOR INJURIES CAUSED 
BY IT, 526. 

LIEN. 
1. Before there can be a lien on property there must be a debt due from 

the owner of the property, a lien being but an incident to the debt. 
Baker v. Robbins, 289. 

2. Unless the statute otherwise provides, a mortgage lien is superior to a 
subsequent lien created by statute. Ibid. 

3. Where a mechanic filed a lien for repairs made upon a sawmill for the 
owner. such lien will not hold as against the mortgagee who did not 
authorize or know of the repairs, and did not subsequently ratify 
the acts of the owner and mechanic. In  such case the lien is effective 
only against the owner's equity of redemption in the property. Ibid. 

Agricultural : 
1. To create an agricultural lien no particular form of agreement is re- 

quired. If the requisites prescribed by the  statute are  embodied in 
the agreement, and the intent of the parties to create the lien is  
apparent, the agreement will be upheld as  a valid agricultural lien 
though it  be in the form of a chattel mortgage. Meekins v. Walker, 46. 



2. Where a n  instrument intended to operate as  an agricultural lien 
contains on its face the statutory requisites, except that  it  does not 
show that  the money or supplies were furnished after the agreement, 
i t  is  competent to show, de hors such instrument, that the supplies 
were furnished after the making of the agreement. Ibid. 

3. Where a n  instrument intended as an agricultural lien contains on 
its face the statutory requisites, except that  it  do= not show whether 
the advances were made before or after the agreement, evidence to 
show that  the furnishing was subsequent to the execution of the lien 
would not contradict the written instrument. Ibid. 

For  Materials: 
The "material lien" is by virtue of the statute only, and does not come 

under the constitutional priority given to the "mechanic's lien for 
work done on the premises" over the homestead exemption. Broyhill 
v. Gaither, 443. 

For Work and Labor and Materials, 443. 

Of judgment. 
A judgment rendered nunc pro. tunc, a t  a term of court succeeding that 

a t  which the record was con~plete up to and including verdict, is a s  
operative, as  between the parties, as if i t  had been rendered a t  the 
previous term, but, as  to other parties, i t  is effective, as a lien, only 
from the  first day of the term a t  which i t  was actually entered. 
Ferrell  v. Hales, 199. . 

Subcontractors: 
1. While, under sec. 1789 of The Code, a mechanic's or laborer's lien, 

o r  lien for material, when filed, relates back and takes priority over 
all  liens attaching, or purchases for value made subsequent to the 
beginning of the work or of furnishing the first material, yet i t  is 
good only for the amount due the contractor, laborer, or material 
man. Clark v. Edwards, 115. 

2. A subcontractor can enforce his right of lien against the owner of 
property only to the extent of any unpaid sums due the contractor 
a t  the date of giving notice to the owner of his, the subcontractor's, 
claim. Did.  

3.  Until a subcontractor gives to the owner of property notice of his 
claim he has no lien, and the owner is justified in  making payment 
to  the contractor. Ibid. 

LIMITATIONS, STATUTE OF 
1.  Par01 evidence is  not competent to show a n  acknowledgment of a debt 

barred by the statute in order to repel the bar. Christmas v. Hay- 
wood, 130. 

2. I n  a n  action governed by sec. 3836 of The Code, to recover twice the 
amount of interest paid, the plaintiff is debarred from basing his 
claim on payments made more than two years before suit brought; 
otherwise, in  a n  action governed by ch. 69, Laws 1895, in  which 
the plaintiff is not barred until two years after payment in full of 
the indebtedness. Bmith v. B. and L. Assn., 257. 
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LIMITATION,S, STATUTE OF-Continued. 

3. Although a debt may be barred by the statute, yet a mortgage by which 
the debt is secured, if itself not barred, may be foreclosed by the 
mortgagee in proceeding for that purpose. Hedrick v. Byerly, 420. 

4. While a married woman's land. which has been mortgaged to secure 
her husband's debt, is to be treated as a surety, and will be discharged 
by any act of the creditor or principal which would release any other 
surety, yet the fact that action on a note signed by husband and wife 
and secured by mortgage on the wife's land is barred a s  to her, does 
not bar a suit to foreclose the mortgage. Ibid. 

5: An action will always lie for damages resulting from the ponding 
of water on land by the unskillful construction of ditches until, by 
continuous occupation for twenty years, the presumption of a grant 
arises. Parker  v. R. R., 677. 

6. In  an action for damages against a railroad company for ponding 
water upon land, the plaintiff may elect to claim only the damage 
sustained up to the time of trial of the action, and if the  defendant 
fail to ask in his answer for the assessment of prSspective a s  well 
a s  present damages, the bar of the statute will prevent a recovery 
of that sustained within three years prior to the issuing of the sum- 
mons. Ibid. 

7. Where a railroad company purchased a right of way over plaintiff's 
land, and in 1888 constructed its ditches, which were proper for the 
safety of the roadbed but diverted surface water from other lands 
so as  to cause an overflow on plaintiff's land, whereby it  was rendered 
unfit for cultivation: Held, that a n  action for damages caused by 
such overflow, brought in  October, 1894, was not barred by the statute 
of limitations as  to permanent damages or the damages accruing 
within three years prior to issuing the summons and up to the time 
of the trial. Ibid. 

8. Where the charter'of a railroad company provides that when the com- 
pany has appropriated land without authority no action shall be 
brought by the owner except a petition to have the damage assessed, 
and fixes no limitation of the action, such petition is neither a n  
action of trespass nor one on a liability created by statute within 
the meaning of The Code, sec. 155 ( 2 )  and ( 3 ) ,  statute of limita- 
tions, and the refusal of the trial judge to submit an issue upon 
the statute of limitations was not error. Utley v. R. R., 720. 

LIMITED PARTNERSHIP. 
1. In  addition to a compliance with the other requirements of sec. 3096 

of The Code, publication of the terms of the partnership in  a news- 
paper, as directed by said section, is indispensable in  order to con- 
stitute a limited partnership; if such publication be omitted, the 
partnership is general. Davis v. Sanderlin, 84. 

2. Where the liability of a defendant sued in a justice's court as  a general 
partner of a partnership, indebted to plaintiff, depended upon the 
legal sufficiency of the articles of limited copartnership and matters 
connected with their registration and publication, and there being 
no equities to adjust, the justice had jurisdiction, and a motion to 
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LIMITED PARTNERSHIP-Continued. 
dismiss for want of such jurisdiction, and on the ground that i t  was 
necessary to bring an action in the Superior Court to declare the 
articles void, was properly refused. Ibid. 

LUNATICS, ESTATE OF. 
1. The term "indigent insane," as  used in sec. 10,  Art. XI  of the Consti- 

tution, and sec. 2278 of The Code, includes all those who have no 
income over and above what is sufficient to support those who may 
be legally dependent on the estate. I n  r e  Hybart, 359. 

2. Under secs. 2273, 2274, and 2278 of The Code, a wife who lives in  the 
mansion house of her insane husband has the right to remain there, 
and to use such supplies as  may have been provided for his family, 
o r  a sufficient quantity of them to maintain her and her family 
according to their condition in life, as  determined by the situation 
and resources of the husband. Ibid. 

3. A first cousin, who was partially and voluntarily supported by a person 
when in his right mind, is not dependent upon him within the mean- 
ing of see. 2274 of The Code so as  to be-entitled to support from his 
wtate when declared a lunatic. Ibid. 

4.  Where the wife is not a party to proceedings to have a receiver ap- 
pointed for a n  insane husband's estate, the validity of the marriage 
cannot be attacked by ex parte affidavits. Ibid. 

5. Under secs. 1584, 1585, 1676 of The Code, and ch. 89, Laws 1889, the 
appointment of a receiver for an insane person's estate should be 
made only on the motion of the solicitor, after the wife and one or 
more adult children, if there are such, or some near relative or friend, 
have been brought before the judge a t  chambers or in  term. Ibid. 

6. Casual mention to the father of the wife of a lunatic that steps would 
be taken to have the lunatic's property taken care of by the court, 
was not such notice to a friend or relative of the wife as required 
by the statute. Ibid. 

MALICIOUS PROSECUTION. 
Where, in the trial of an action against partners for malicious prosecu- 

tion, it  appeared that plaintiff had been ahested on the complaint of 
one of the partners, but discharged on preliminary examination, and 
that  such complaint, which was made a part of the warrant, charged 
that  the plaintiff did unlawfully, etc., and by false representations 
obtain ice from the firm with intent to defraud, and, further, con- 
tained allegations of facts which, if true, constituted embezzlement: 
Held, that it  was error in  the trial court to restrict the defendants to 
showing that plaintiff was guilty of cheating by false pretenses, and 
to refuse to charge that, if the jury believed the facts to be as  charged 
in the complaint on which the warrant was issued, and that either of 
the defendants had knowledge Of them when the complaint was made, 
then the defendants had probable cause for instituting the prosecu- 
tion. Dwham v. Jones, 262. 

MALPRACTICE. 
I n  an action against a, dentist for malpractice, whereby plaintiff was in- 

jured, the defendant set up as a defense the contributory negligence 
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of the plaintiff. On the trial the plaintiff made no request for special 
instruction as  to what constituted contributory negligence: Held, 
that a n  instruction that, if plaintiff was guilty of contributory negli- 
gence which was the proximate cause of her injury, she could not 
recover, was erroneous without an accompanying explanation as to 
what constituted contributory negligence. McCracken v. Smathers, 
617. 

MANDAMUS. 
When the chairman of the State executive committee of one political 

party fails to designate the judges of election for a particular county 
for and on behalf .of such party, and the clerk of the Superior Court, 
under exercise of the power of appointment given in sec. 7 of ch. 159, 
Laws 1895, appoints persons not having the requisite qualifications, 
the chairman of the executive committee of another political party 
in such county may bring mandamus to compel the clerk to appoint 
proper persons. Harkins v. Cathey, 649. 

MARRIAGE CEREMONY. . 
1. A private citizen who personates an ordained minister, and, with t h e  

consent of the parties, solemnizes a marriage between a man and 
woman, is not guilty of any criminal offense known to the common 
or statute law. A'. v. Brown, 825. 

2. Query as  to validity or effect of the action of the parties. I b i d .  

MARRIED WOMAN. 
1. A married woman is incapable of entering into any contract to affect 

her real and personal estate, except for her' necessary personal ex- 
penses, or for the support of her family, or such as were necessary 
in  order to pay her ante-nuptial debts, without the written assent of 
her husband, unless she is  a free trader. Loan Association 9. Black, 
323. 

2. I n  order to charge the wife's separate property, where the husband's 
assent is given, the intent to so charge, i t  must appear on the face of 
the instrument creating the liability, though the property to  be sub- 
jected need not be specified. I b i d .  

3. A wife cannot subject her land, or any separate interest therein, in any 
possible way except by a regular conveyance executed according to 
the requirements of the statute. D i d .  

4. Where a married woman, who was a t  the time a minor, applied for 
a loan and executed a note and a mortgage purporting to convey her 
separate real estate to secure the note given for the loan: Held. that 
fraudulent representations made by her a t  the time the mortgage 
was executed, that she was twenty-one years of age, will not estop 
her to insist upon the invalidity of the mortgage, though the repre- 
sentations were material inducements toward the making of the 
loan. Ibid.  

5. Where a married woman obtains a loan and gives a mortgage to dis- 
charge a lien on her separate estate, and such mortgage is void, the 
lender is not entitled to be subrogated to ' the lien of the mortgage 
so discharged. I b i d .  
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MARRIED WOMAN-Continued. 
6. While a married woman's land, which has been mortgaged to secure 

her husband's debt, is to be treated as a surety, and will be discharged 
by any act of the creditor or principal which would release any other 
surety, yet the fact that action on a note signed by husband and 
wife and secured by mortgage on the wife's land is barred as  to her, 
does not bar a suit to foreclose the mortgage. Hedrick v. Byerly, 420. 

MASTER AND SERVANT. 

1. The test of the question whether one in charge of other servants is to 
be regarded as  a fellow-servant or vice-principal is whether those 
who act under his orders have just reason for believing that  neglect 
or disobedience of orders will be followed by dismissal. Turner v. 
Lumber Co., 387. 

2. Where, in the trial of an action for damages sustained by the plaintiff 
a s  a n  employee of the defendant, i t  appeared that  plaintiff was a n  
inexperienced workman, employed to take boards from defendant's 
planing machine; that certain knives of the machine were dangerous 
to a n  inexperienced person, but were usually guarded by a shavings 
hood; that it  was defendant's orders to leave the hood down while the 
knives were being adjusted and till, by passing boards through, they 
were found to be properly adjusted; and that a t  such time the plaintiff 
was asked to assist in taking a test-board from the machine, and in 
doing so his foot was brought in contact with the knives: Held, that 
defendant was negligent in failing to warn plaintiff of the danger 
from the knives when the hood was down. Ibid. 

3. If a servant has equal knowledge with the master of the dangers inci- 
dent to the work, and has sufficient discretion to appreciate the peril, 
his continuance in employment is  a t  his own risk. Ibid. 

4. Where there are latent defects or hazards incident to an occupation, 
of which the master knows or ought to know, it  is his duty to fully 
warn the servant of them, and he is liable for any injury resulting 
from his failure to do so; but the master is not liable for his failure 
to avert or avoid peril that could not have been foreseen by one i n  
like circumstances and in the exercise of such care a s  would be 
characteristic of a prudent person so situated. Ibid. 

5 .  A conductor while in  charge of an independent train is a vice-principal 
as  to brakemen on the train. Purcell v. R. R., 728. 

6. The servants of a railroad company have the right to expect and 
demand that  reasonable care shall be exercised by the company in 
providing for their protection. Ibid. 

7. Where a brakeman, in accordance with his duty, was about to uncouple 
a car and the conductor uncoupled it  and etarted the train without 
notice to the brakeman, who in consequence fell and was injured: 
Held, that the company was negligent and liable for the injury. Ibid. 

8. In the trial of an action for injuries to a brakeman caused by the negli- 
gence of the conductor, defendant was not prejudiced by an instruc- 
tion that  the conductor could change his own relation to the com- 
pany from that  of alter ego to that  of fellow-servant of the brakeman 
by volunteering to anticipate the plaintiff in  the performance of his 
ordinary duty. Did .  
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MASTER AND SERVANT-Continued. 
9. An employer is required, in the conduct of his business by his seryants, 

to provide only against danger that can reasonably be expected, and 
not against the consequences of accidents that may or may not hap- 
pen; and whether due diligence has or has not been observed by the 
employer to guard against injury to his servant is a question for the 
jury. Williams v. B. R., 746. 

10.  In  the trial of a n  action by a servant against his master for injuries 
received from the fall of a timber which was being raised by a rope 
which slipped off, i t  was error to instruct the jury that the defendant 
was negligent if the rope was so fastened that it  was "liable" to 
slip off. Ibid. 

MEASUREMENT, SURFACE AND PERPENDICULAR, 434. 

MECHANIC'S LIEN. 
1. While, under sec. 1789 of The Code, a mechanic's or laborer's lien, or 

lien for material, when filed, relates back and takes priority over all  
liens attaching or purchases for value made subsequent to the begin- 
ning of the work, or of furnishing the first material, yet i t  is good 
only for the amount due the contractor, laborer, or material man. 
Clark u. Edwards, 115. 

2 .  A subcontractor can enforce his right of lien against the owner of 
property only to the extent of any unpaid sums due the,contractor 
a t  the date of giving notice to the owner of his, the subcontractor's, 
claim. Ibid. 

3. Until a subcontractor gives to the owner of property notice of his 
claim he has no lien, and the owner is justified in making payment 
to the contractor. Ibid. 

4. Before there can be a lien on property there must be a debt due from 
the owner of the property, a lien being but an incident to the debt. 
Baker v. Bobbins, 289. 

5. Unless the statute otherwise provides, a mortgage lien is  superior to a 
subsequent lien created by statute. Ibid. 

6. Where a mechanib filed a lien for  repairs made upon a sawmill for the 
owner, such lien will not hold a s  against a mortgagee who did not 
authorize or know of the repairs, and did not subsequently ratify 
the acts of the owner and mechanic. I n  such case the lien is effective 
only against the owner's equity of redemption in the property. Ibid. 

7. A "laborer's lien" is solely for labor performed, while a "mechanic's 
lien" is broader and includes the "work done," i. e., the "building 
built" or superstructure put on the premises. Broybill v. Gaither, 443. 

8. Where a contractor undertakes to put up a building and complete the 
same, the contract is indivisible, and his "mechanic's lien" (sec. 1781 
of The Code) embraces the entire outlay, whether in  labor or material, 
and, under sec. 4 of Art. X of the Constitution, is  superior to the home- 
stead exemption of the owner. Ibid. 

9. The "material lien" is by virtue of the statute only, and does not come 
under the constitutional priority given to the "mechanic's lien for 
work done on the premises" over the homestead exemption. Ibid. 
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MECHANIC'S LIEN-Continued. 
10. Wehere a house is built by a contractor for the owner upon an undivided 

tract of 80 acres in the country, the mechanic's lien attaches to the 
whole tract, especially where it  appears that the house alone, apart  
from the tract of land, would be of comparatively little value. Ibid. 

11. The fact that  a house and improvements, built by a contractor upon a 
tract of 80 acres belonging to the owner, are  enclosed by a fence 
including about three acres, is not a segregation or division of the 
house from the tract so as  to confine the mechanic's lien to the 
enclosure. Ibid. 

12. I n  such case, though the lien is upon the whole. tract, i t  should be 
divided, if practicable and desired by the defendant, in  making sale, 
and the parts sold in such order as  he may elect, so that, if possible, 
the lien may be discharged without exhausting the entire tract. Ibid. 

13. A lease of real estate for five years is such an estate or interest a s  may 
be subjected to a mechanic's lien. Asheville Woodworking Co. v. 
Southwick, 611. 

MESNE PROFITS. 
Where, during the pendency of a n  equitable proceeding (not an action of 

ejectment) to determine which of two sets of trustees, representing 
different church organizations, is entitled to control church property, 
the posseslsion has been placed by agreement in  a receiver, i t  is error 
to direct the assessment of damages in  the nature of mesne profits i n  
ejectment in  favor of the prevailing parties. Simmons v. Allison, 556. 

MORTGAGEE. 
A mortgagee is a trustee and cannot purchase a t  his own sale. If he does 

so he remains a trustee. Shew v. Call, 450. 

MORTGAGE, AS SECURITY FOR COSTS. 
An order compelling a plaintiff who has sued i n  fo?-ma pauperis to choose 

whether he will give a mortgage on land as  security for costs o r  have 
his action dismissed, is erroneous only to the extent that it  should 
permit him to give bond for costs if he prefers to do so. Dale v. 
Presnell, 489. 

Chattel, Uncertain Description: 
A description in a chattel mortgage of the property conveyed a s  "a 

one-horse wagon," the mortgagor having a t  the time of making the 
mortgage four one-horse wagons, is a patent ambiguity which cannot 
be explained by par01 testimony. Holman v. Whitnker, 113. 

Foreclosure of: 
1.  Where, in a n  action of debt on a note and to foreclose a mortgage 

given to secure the same, the execution of the note and mortgage 
and the registration of the latter and the nonpayment of the note are  
admitted, the plaintiff is entitled to judgment on the note and of 
foreclosure, and any questions raised by the defendant as to his title 
to the land can only be passed on in a n  action between the purchaser 
a t  the foreclosure sale and the defendant. Hussey v. Hill, 318. 
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MORTGAGE-Continued. 
2. Although a debt may be barred by the statute, yet a mortgage by 

which the debt is secured, if itself not barred, may be foreclosed by the 
mortgagee in  proceedings for that purpose. Hedrick v. Byerly, 420. 

3. While a married woman's land, which has been mortgaged to secure 
her husband's debt, is  to be treated as  a surety, and will be discharged 
by any act of the creditor or principal which would release any other 
surety, yet the fact that action on a note signed by husband and 
wife, secured by mortgage on the wife's land, is barred as to her, 
does not bar a suit to foreclose the mortgage. Ibid. 

Not Barred Though Action on Debt Secured Thereby May Be, 420. 

Of Land by HuSband and Wife: 
1. Where a married woman joined her husband in a mortgage on land, 

partly his and partly hers, to secure the husband's debt, his land 
should first be sold and the proceeds paid upon the debt in  exonera- 
tion of the wife's land. Shew v. Call, 450. 

2. Where the lands of a husband, together with lands belonging to his 
wife, are  included in a mortgage t o  secure the husband's debt, and a 
sale and conveyance under the mortgage a re  invalid, the wife may 
alone maintain an action to have the deed declared void, both as  to 
her own and her husband's land. Ibid. 

Sale : 
Where a mortgagee advertised to sell the mortgagor's interest in a tract 

of land, the purchaser cannot evade payment on the ground that  the 
mortgagee cannot convey a good title. (Mayer v. Adrian, 77 N. C., 
83, distinguished.) Proctor v. Finley, 536. 

Superior to Mechanic's Lien: 
Where a mechanic filed a lien for repairs made upon a sawmill for the 

owner, such lien will not hold as against a mortgagee who did not 
authorize or kno-w of the repairs, and did not subsequently ratify 
the acts of the owner and mechanic. In  such case the lien is effective 
only against the owner's equity of redemption i n  the property. Baker 
v. Robbins, 289. 

MOTION, TO REMOVE CAUSE TO PROPER COUNTY 
If the application for removal of an action to the proper county be made 

before time of answering expires, i t  matters not when the motion is 
heard. Alliance u. Murrell, 124. 

To Revive Judgment : 
1. A motion made within ten years from the rendition of a justice's 

judgment docketed in the Superior Court to revive the same is not 
barred by the statute of limitations. Patterson v. Walton, 500. 

2. I n  a joint and several judgment against several defendants, the 
plaintiff may elect as to which of the defendants he shall revive it. 
Ibid. - 

To Set Aside Judgment: 
Where, i n  a proceeding to sell lands of a decedent for assets, there is 

an order of sale followed by a sale and decree of confirmation the 
judgment can only be set aside by an independent action for that 
purpose. Ra.wls v. Carter, 596. 

To Set Aside Judgment by Default, 174. 
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MUNICIPALITY, Claims Against for Damages Need not be Presented for 
Audit, 570. 

The requirement of The Code, sec. 757, that no action shall be maintained 
against any city, town, or county on any debt or demana unless the 
claimant shall have made a demand on the proper authorities, applies 
only to actions ex contractu. Sheldon v. City of Asheville, 606. 

MURDER. 
1. On the  trial of defendant for murder, he testified that as  he and his co- 

defendants approached the deceased and other Indians the deceased 
threw a rock a t  him and the other defendants (one of whom was 
struck), and that he, the defendant, thereupon assaulted and cut the 
deceased with a knife, and that he thought he was right in doing so, 
as  he was afraid of the Indians. Upon cross-examination, the State 
was allowed to ask him if he considered himself justified in jumping 
on the deceased and cutting him with a knife, when one of the other 
defendants was already ,upon him: Held, there was no error in  per- 
mitting the question. S. u. Baker, 912. 

2. The declarations of a defendant charged with murder, made a few hours 
before the homicide and tending to show animosity against the de- 
ceased, were properly admitted as evidence on the trial. Did .  

NAME OF PARTY. 
Names are used to designate persons, and where the identity is  certain a 

variance in  the name is  immaterial. Patterson u. Walton, 500. 

NEGLECT OF OFFICIAL DUTY. 
I t  being the duty of a clerk of the Superior Court to send up the transcript 

of a record in a criminal action, whether the fees are  paid or not, i t  
seems that he would be indictable for neglect of duty. 8. u. Deyton, 
880. 

NEGLIGENCE. 
1. The owner of a horse not known to be vicious, dangerous or  unruly, 

who enters him for a race in charge of a good and expert rider, is 
not responsible in  damages for an injury to a spectator caused solely 
by the unforeseen unruliness of the horse, which, in the excitement 
of the race, bolts the track, especially when safe and suitable places 
are  provided from which the race may be seen by spectators. Hally- 
burton u. F a i r  Assn., 526. 

2. A fair association, under whose auspices and on whose grounds a 
horse race took place, is not negligent and therefore responsible for 
an injury caused to a spectator by a horse which bolted the track, 
when i t  appeared that such association had provided a building 
from which the race could be safely viewed, and bad enclosed the 
race course on both sides by a substantial railing. Ibid. 

3. Plaintiff, with others, was sitting on the railing by the side of a race 
track, and heard but did not heed the warnings of a herald announcing 
to the crowd that  it  was dangerous to sit upon the railing and telling 
them to "stand back," as  the race was about to take place. I n  conse- 
quence of his not changing his position he was hurt by a race horse 
which bolted the track: Held, that, even if the managers of the race 
had been negligent, plaintiff was guilty of contributory negligence 
and cannot recover. Ibid. 
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NEGLIGENCE-Continued. 
4. Where a brakeman, in  accordance with his duty, was about to uncouple 

a car and the conductor uncoupled it  and started the train without 
notice to the brakeman, who in consequence fell and was injured: 
Held. that the company was negligent and liable for the injury. 
Purcell v. R. R., 728. 

5. In  the trial of a n  action for injuries to a brakeman caused by the 
, negligence of the conductor, defendant was not prejudiced by a n  

instruction that the conductor could change his own relation to the 
company from that of alter ego to that  of fellow-servant of the brake- 
man by volunteering to anticipate the plaintiff in  the performance 
of his ordinary duty. Ibid. 

6. Where, in the trial of an action for damages sustained by the plaintiff 
as  an employee of the defendant, i t  appeared that  plaintiff was a n  
inexperienced workman, employed to take boards from defendant's 
planing machine; that certain knives of the machine were dangerous 
to a n  inexperienced person, but were usually guarded by a shavings 
hood; that it  was defendant's orders to leave the hood down while 
the knives were being adjusted and till, by passing boards through, 
they were found to be properly adjusted; and that a t  such time the 
plaintiff was asked to assist in  taking a test-board from the machine, 
and in doing so his foot was brought in  contact with the knives: 
Held, that  defendant was negligent in  failing to warn plaintiff of the 
danger from the knives when the hood was down. Turner v. Lumber 
Co., 387. 

7. An employer is required, in  the conduct of his business by his servants, 
to provide only against danger that  can reasonably be expected and 
not against the consequences of accidents that may or may not hap- 
pen; and whether due diligence has or has not been observed by the 
employer to guard against injury to his servant is a question for the 
jury. Williams v. R. R., 746. 

8. In  the trial of an action by a servant against his master for injuries 
received from the fall of a timber which was being raised by a rope 
which slipped off, it was error to instruct the jury that the defendant 
was negligent if the rope was so fastened that  it  was "liable" to  slip 
off. Ibid. 

9. In  a n  action for personal injuries caused by being thrown from a car 
by a collision with an engine, where there was some evidence tending 
to show that a sudden push of the engine was reckless negligence, i t  
was error for the court to state that  under the evidence'the plaintiff 
was not entitled to recover. Weeks v. R. R., 740. 

NEGLIGENCE AND CONTRIBUTORY NEGLIGENCE. 
1. Where no requests for instruction a re  made by counsel as  to the appli- 

cation of the law to the testimony bearing upon a n  issue involving 
negligence or contributory negligence, i t  is not only the province but 
the duty of the trial judge to give the general definition of ordinary 
care. McCracken v. Smathers, 617. 

2. The test of what constitutes ordinary care being what is commonly 
called "the rule of the prudent man," a trial judge will be deemed to 
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NEGLIGENCE AND CONTRIBUTORY NEGLIGENCE-Continued. 
have declared and explained the law in the trial of a case involving 
the issue of contributory negligence when he has submitted that 
rule to the jury for their guidance. Ibid. 

3. In  a n  action against a dentist for malpractice, whereby plaintiff was 
injured, the defendant set up as  a defense the contributory negli- 
gence of the plaintiff. On the trial the plaintiff made no request for 
special instructions as to what constituted contributory negligence: 
Held, that  a n  instruction that if plaintiff was guilty of contributory 
negligence which was the proximate cause of her injury, she could 
not recover, was erroneous without a n  accompanying explanation 
as to what constituted contributory negligence. Ibid. 

4. Where a man, apparently intoxicated or asleep, or both, was lying so 
near the outer side of a rail as  to expose him-self to danger from a 
passing engine, and the engineer, by ordinary care, could have seen 
him i n  time to stop the train by the use of the appliances a t  his 
command and without peril to passengers on the train, before the 
engine struck him, the company is liable for the resulting injury, 
notwithstanding the man's contributory negligence. Pharr v. R. R., 
751. 

5. I t  is the duty of one approaching a railroad crossing to use ordinary 
and reasonable care to avoid accident, and to exercise his senses of 
hearing and sight to keep a lookout for approaching trains, and if 
he does not do so, but drives inattentively upon the track without 
keeping a lookout or listening for approaching trains, and injury 
results, he is ordinarily, but not in all cases, guilty of contributory 
negligence. Mayes v. R. R., 758. 

6. In  the trial of an action to recover for injuries received a t  a railroad 
crossing, it  was not error tg refuse to charge that,  though plaintiff 
looked and listened and did not see or hear the approaching train, 
yet if he might have done so i t  was contributory negligence. Ibid. 

7. I n  the trial of an action to recover for injuries received a t  a railroad 
crossing, it  was not error to refuse to charge, in response to a special 
request by defendant, that  though defendant was running its train 
backward on a dark night, a t  excessive speed, and without ringing 
the engine bell and without a light on the front end of the leading 
car, yet, if the plaintiff could have avoided the injury by the use of 
reasonable care, the jury should find him guilty of contributory negli- 
gence, the court having already charged the jury as  to the duty of the 
plaintiff to stop and look and listen before attempting to cross. Ibid. 

8. In  the trial of a n  action for damages, it  appeared that plaintiff at- 
tempted to walk acrose a trestle on defendant's road and while so 
doing was struck by a train and injured. The trestle was about 300 
feet long and 50, feet high. Before going on the trestle plaintiff saw 
a signboard warning all persons not to cross it, and he knew, too, 
that  i t  was about time for a train to pass: Held, that  it  was not 
error to direct the jury to find the plaintiff was guilty of contributory 
negligence. Little v. R. R., 771. 

9. Where, in  the trial of a n  action involving the questions of negligence 
and contributory negligence, the facts are  undisputed, and but a 
single inference can be drawn from them, i t  is the exclusive duty 
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NEGLIGENCE AND CONTRIBUTORY NEGLIGENCE-Continued. 
of t h e  court to determine whether an injury has been caused by the 
negligence of one party or the concurrent negligence of both parties. 
Ibid. 

10. Where, in the trial of a n  action for damages, i t  appeared that  plaintiff, 
while crossing a long high trestle, saw a train coming and got out 
on the cap-sill, but was struck by some part of the train; that work- 
men repairing the bridge often took that  position to avoid passing 
trains without injury; that  the engineer saw plaintiff on the trestle 

. and slowed down; that, seeing plaintiff go out on the cap-sill, and 
thinking he was safe, he did not stop his train but crossed the trestle 
a t  the usual rate of speed: Held, that it  was not error to instruct the 
jury, if they believed the testimony, to find tha t  the engineer had 
exercised reasonable care. Ibid. 

11. A motion to reinstate a n  appeal dismissed for failure to print will not 
be granted when i t  appears that  the judgment appealed from was 
rendered on 24 August; that the  clerk was directed on 1 October to 
make transcript and to send i t  up by express on 10 October; that i t  
reached this Court and was docketed on 12 October, with two other 
cases; that  when it  was called for hearing on 13 October the record 
was not printed, although the other cases accompanying i t  had, 
through the care of the appellants therein, been printed and were 
argued. Stainback u. Harris, 107. 

12. Printing the record on appeal, as  required by the rule of Court, is the 
duty of the appellant, and neglect to have i t  done is  his fault and 
not that  of his attorney. Ibid. 

NEW PROMISE. 
The consideration of a new promise to pay a debt may be proved by parol. 

Haun u. Burwell, 544. 

NONSUIT. 
1. The fact that a plaintiff may, when nonsuited, bring a new action 

within a year does not prevent the judgment being set aside, like any 
other judgment, on the ground of excusable neglect, but to authorize . 
the court to set aside such judgment excusable neglect must clearly 
appear. Stith v. Jones, 428. 

2. Where, after the failure of the plaintiff for four and a half years to 
prosecute a n  action that had been referred by consent, a motion for 
nonsuit was made during the  first week of a term of court and ad- 
journed for hearing until the next week, i t  was inexcusable neglect 
in  the plaintiff to give no attention to the matter, i t  not appearing 
that  he or his counsel was prevented, by sickness or other cause, from 

' so doing. Ibid. 

3. While i t  is ordinarily the rule that  consent references cannot be set 
aside except by consent or by the death of the referee, yet the court 
retains jurisdiction of the action and may direct a nonsuit for failure 
to prosecute it. Ibid. 

4. The failure of a plaintiff for four and a half years to prosecute an 
action which has been referred by consent, authorizes the  court to 
enter a nonsuit for such neglect. Ibid. 
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5. The discretionary power of the trial court to set aside a judgment duly 
rendered exists only where excusable neglect is shown; and where a 
judgment setting aside the nonsuit was not based on excusable neg- . 
lect, but is  stated to have been on the ground that the nonsuit was 
"improvidently and erroneously adjudged," the action of the lower 
court in  setting aside the judgment of nonsuit will be reversed. Ibid. 

6. Where a counterclaim is properly pleaded in an action, the opposing 
party cannot deprive the pleader of his right to a trial thereon by 
entering a?nonsuit.  Rumbough v. Young, 567. 

NOTARY PUBLIC. 
Where, in the trial of an action, the probate of a n  instrument became 

material, i t  appeared that i t  wae taken by one who had formerly been 
a notary public, but whose commission had expired two years before, 
and there was no proof that he had a t  any other time during that 
period exercised the office, or that  he was recognized as  such a n  
official in  the community in which he lived: Held, that  the probate 
was void and the certificate of the clerk adjudicating its correctness 
and the order of registration were invalid. Hughes v. Long, 52. 

NOTICE. 
The provision of sec. 877 of The Code that, when the adverse party is 

present when appeal is prayed from a justice's judgment, written 
notice of appeal need not be given to the justice or the adverse party, 
implies that  when the appellee is not present in  person or by attorney 
or agent, the statutory notice must be given and served. Marion v. 
Tilley, 473. 

NOTICE OF APPOINTMENT OF RECEIVER. 
Casual mention to the father of the wife of a lunatic that steps would be 

taken to have the lunatic's property taken care of by the court was 
not such notice to a friend or relative of the wife as  is required by 
the statute. I n  r e  Hybart, 359. 

Of Appeal: 
Where notice of appeal and entry thereof on the docket were both made 

within ten days after adjournment of the court a t  which judgment 
was rendered, i t  is immaterial that the entry was made after notice 
given, the entry being required only as  record proof of the notice. , 
Simmons v. Allison, 556. 

Of Deposition: 
A notice of deposition signed by a party to the action is not process. 

Cullen v. Absher, 441. 

Of Lien: 
1. Until a subcontractor gives to the owner of property notice of his 

claim he has no lien, and the owner is justified in making payment to 
the contractor. Clark v. Edwards, 115. 

2. The mere fact that laborers and subcontractors are  working on a 
building is not notice to the owner not to pay out to the contractor 
until i t  is ascertained how much is due by the latter to each and 
every subcontractor, laborer, material man, etc. Ibid. 
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NOTICE-Continued. 
Of Provisions of Will in Regard to Stock in Bank: 

Where stock in a bank was bequeathed to trustees in  trust for one for 
life, with remainder over, and the executors of the estate, by a simple 
endorsement, without indicating whether the transfer was a sale or 
payment of the legacy, transferred the certificate to the life bene- 
ficiary, who transferred it  to the bank, which had notice of the pro- 
visions of the will, but did not make inquiry as to the nature of the 
transfer; and it  further appeared that  the condition of the estate 
did not necessitate a sale of the stock by the executors: Held, that  the 
bank was negligent in not making the necessary inquiries, and is  
liable for the loss of stock to the remainderman. Cox v. Bank, 302. 

NOTICE, SERVICE OF. 
Service of notices under sec. 597 of The Code must be made by an officer 

authorized generally and by virtue of his office to serve process of the 
court having jurisdiction of the action in which the notice is given. 
Cullen v. Absher, 441. 

OFFICER DE JURE AND DE FACTO. 
1. Acts of de facto officers, who exercise their office for a considerable 

length of time, are a s  effectbial when they concern the rights of third 
persons or the public as  if they were officers de jure. but to constitute 
one an officer de facto there must be a n  actual exercise of the office 
and acquiescence of the public authorities long enough to cause, in  
the mind of the citizen, a strong presumption that the officer was 
duly appointed. Hughes v. Long, 52. 

2. When i t  appears or is admitted that  an act was done by an officer de 
jure, i t  is incumbent upon the party relying upon the  validity of his 
acts to show that he was an officer de facto. Ibid. 

3. Where, in the trial of an action, the probate of a n  instrument became 
material, i t  appeared that  i t  was taken by one who had formerly 
been a notary public but whose commission had expired two years 
before, and there was no proof that  he had a t  any other time during 
that  period exercised the office, or that  he was recognized as  such an 
official in the community in which he lived: Held, that the probate 
was void and the certificate of the clerk adjudicating its correctness 
and the order of registration were invalid. Ibid. 

Indictment of for Corruption and Neglect of Duty: 
On a trial of an indictment against the Enrolling Clerk of the General 

Assembly for fraudulently enrolling a bill which had never passed 
either branch, the t e~ t imony of all the witnesses for the defendant, 
and all but one of those for the State, tended to show that the defend- 
an t  never saw the bill. and had no knowledge of its existence until 
after the close of the session. One witness for the State, who had 
copied the bill, testified that defendant had assisted her in verifying 
the  copy on the last day of the session, when there was a great deal 
of confusion in defendant's office, but this was denied by defendant 
and other witnesses. There was no evidence of bribery or any under- 
standing or collusion between the defendant and others in  regard to 
the enrollment of the bill: Held, that  it  was error to  refuse an instruc- 
tion to  the jury that  there was no evidence of corruption on the part 
of the defendant. S. v. Brown, 789. 
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OPIUM, SALE O F  TO WIFE UNDER PROTEST O F  HUSBAND, 150.  

PARENT AND CHILD. 
1 .  Where property is transferred from a parent to a child the question 

whether it  is a gift, loan, or advancement is to be settled by the 
intention of the parent and surrounding circumstances, to show 
which parol evidence is  admissible. Kiger v. Terry, 456. 

2. Where a deed from a parent to a child recites a valuable consideration, 
near the value of the property conveyed, the presumption is that the 
conveyance was not intended as  an advancement, and the burden of 
proving i t  to  be an advancement is  upon him who alleges i t  to be 
G U C ~ .  Ibid. 

PAROL EVIDENCE, 598. 
1 .  The rule that  parol evidence will not be admitted to contradict, modify, 

or explain a written contract does not apply where the modification 
is 'alleged to have been made subsequent to the execution of the con- 
tract. Harr is  v. Murphy, 34. 

2. A receipt in full, when it  is only an acknowledgment of money paid 
and does not constitute a contract in  itself, is only prima facie con- 
clusive, and the recited fact may be contradicted by parol testimony. 
Keaton v. Jones, 43. 

3.  A memorandum signed by the parties to a transaction and stating 
"this is to show that  J. & Co. and J. D. K. have this day settled all  
accounts standing between them to date, and all square, except the 
balance of $300 as dealing with and through S. .& Son, for which 
amount we hold both responsible," is not a contract, but only evidence 
of a settlement, and subject to be explained by parol proof. Ibid. 

4. To create an agricultural lien no particular form of agreement is re- 
quired. If the requisites prescribed by the statute are embodied in 
the agreement, and the intent of the parties to create the lien is  
apparent, the agreement will be upheld as  a valid agricultural lien 
though it  be in the form of a chattel mortgage. Meekins v. Walker, 46. 

5. Where a n  instrument intended to operate as  a n  agricultural lien con- 
tains, on its face, the statutory requisites, except that  it  does not 
show that the money or supplies were furnished after the agreement, 
i t  is competent to show, de hors such instrument, that  the supplies 
were furnished after the making of the agreement. Ibicl. 

6. Where an instrument intended as an agricultural lien contains, on its 
face, the statutory requisites, except that  it  does not show whether 
the advances were made before or after the agreement, evidence to 
show that the furnishing was subsequent to  the execution of the lien 
would not contradict the written instrument. Ibid. 

7. Par01 testimony will not be allowed to explain a patent ambiguity in  a 
description of personal property in a chattel mortgage. Holman v. 
Whitaker, 113.  

8. Chapter 465, Laws 1891, does not act retrospectively, but if i t  did, the 
word "description" used therein imports such a description as  can 
be aided by parol proof. Hemphill v. Annis, 514.  
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PAROL EVIDENCE-Continued. 
The rule that the beet evidence as  to the contents, meaning, and effect 

of a written contract is the instrument itself applies only when the 
contest concerning the same is between the parties thereto; where 
the controversy over personal property is between persons not parties 
to  the written contract under which a party claims title, and i t  is 
collaterally attacked, parol evidence as  to its contents and meaning 
is admissible. Archer v. Hooper, 581. 

While parol evidence is not competent to contradict and change the 
calls in a grant or deed, it  may be used and marked lines proved to 
locate the corner called for or to show that, by a "slip of the pen," 
a course different from that intended was wri t ten in making out the 
survey and grant, as  "south" instead of "north." Davidson v. 
Shuler, 582. 

I t  is a rule of law that deeds and grants shall be so run as  to include 
the land actually surveyed with a view to its execution, and parol 
evidence is admissible to show that, by mistake of surveyor o r  drafts- 
man, the calls for course and distance incorporated in  a deed or  
grant are different from those established by previous or  contem- 
porary running by the parties or their agents. Higdon v. Rice, 623. 

Whenever i t  can be proved that there was a line actually run by the 
surveyor and was marked and a corner made, the party claiming 
under the patent or deed shall hold accordingly, notwithstanding a 
mistaken description of the land in such patent or deed. Ibid. 

While the plot annexed to a survey as  provided in sec. 2769 of The 
Code, and made a part of the grant for the purpose of indicating the 
shape and location of the boundary is not conclusive and cannot, of 
itself, control the words of the body of the  grant, yet is competent, 
in 'connection with other testimony, as  evidence of the location by 
a n  original survey different from that ascertained by running the 
calls of the grant. Ibid. 

Where property is transferred from a parent to a child the question 
whether it  is a gift, loan, or advancement is to be settled by the 
intention of the parent and surrounding circumstances, to show 
which parol evidence is admissible. Kiger v.  Terry, 456. 

PARTIES. 
1 .  A creditor who is made a defendant in a creditor's bill to set aside a 

common debtor's deed of assignment as fraudulent may become a 
plaintiff by conforming to the usual requirements, and, by concurring 
in and actively aiding the establishment of the allegations of the 
complaint, becomes entitled to  share in  the fruits of the recovery. 
(Hancock v. Wooten, 107 N. C., 9, distinguished.) Goldberg v. 
Cohen, 68. 

2. Where, in a suit begun in December, 1894, by creditors to set aside a 
deed of assignment as  fraudulent, P., a preferred creditor in the deed, 
was made a party defendant in  1895, after having himself begun a n  
independent action attacking the deed a s  fraudulent, and filed a n  
answer in  1896, in which he disclaimed any purpose to claim under 
the deed, and concurred in the allegations of the complaint except 
such as  assailed the bona fides of his debt, and was allowed to become 
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PARTIES-Continued. 
a plaintiff as  other creditors who had come in after the commence- 
ment of the action, and thereupon the plaintiffs withdrew their attack 
upon P's debt and accepted his active participation in the prosecution 
of the suit, in which the only issue related to the fraudulent character 
of the deed: Held, that P. was entitled to be treated as  a party 
plaintiff and to share pro rata  in  the recovery upon setting aside the 
deed. Ibid. 

3. In  an action for a penalty the person suing therefor is the proper party 
plaintiff unless the statute directs otherwise. Goodwin v. Fertilixer 
Works, 120. 

4. Under secs. 2190, 2191, and 2193 of The Code, requiring each sack of 
fertilizer sold to have a tag attached and affixing a penalty for non- 
compliance therewith, to be recovered by any one suing therefor, the 
person suing for the penalty, and not the Department of Agriculture 
or the State, is the proper party plaintiff. Ibid. 

4. The wife and heirs a t  law of a mortgagor being necessary parties in  a n  
action to foreclose, a widow, who as  feme covert joined in the mort- 
gage of her husband, and the devisee of the mortgagor and those 
claiming under him, are  likewise necessary parties. Chadbourn v. 
Johnston, 382. 

5. Where all the legal parties are made defendants in  a summons issued 
in an action to foreclose, and the summons is returned executed, 
such return carries with i t  the presumption of service and gives the 
court jurisdiction and authority to proceed to judgment. But this 
presumption may be rebutted and judgment set aside upon evidence 
showing that in  fact the summons had not been served. Ibid. 

6. Where the necessary parties defendant in  an action to foreclose a re  
put into court by responsible and solvent practicing attorneys making 
a general appearance for them, the fact that summons had not been 
served will not induce this Court to set aside a judgment, otherwise 
regular, rendered in such action. Ibid. 

7. Causes of action against a sheriff and the sureties on his official bond 
for illegal levy and sale a re  properly joined with a cause of action 
against a person who directed o r  procured such levy and sale to be 
made and gave a n  indemnifying bond therefor. Cook v. Smith, 350. 

8. Such action, since i t  embraced a cause of action against the surety on 
the sheriff's bond, was properly brought in  the name of the State 
on the relation of the plaintiff. Ibid. 

9. I n  a proceeding by an administrator to sell land of a decedent for 
assets, a creditor has no right to become a party plaintiff. Rawls v. 
Carter, 596. 

PARTIES, HAVING DIFFERENT INTERESTS. 
Where the interests of several parties on the same side are  identical, a 

case on appeal may be served on any one of them; but when their 
interests are  different and they are  represented by different counsel, 
a case on appeal must be served on each set ;  and only as  to such a s  
are  so served will a certiorari be granted when the judge fails to 
settle the case on appeal. Bhober v. Wheeler, 471. 
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PARTNERSHIP. 
1. Where one partner agrees to convey an interest in real estate, and is 

able and willing to perform his part of the contract, equity will con- 
sider what should be done as  done and the partners joint owners 
of the property. Taylor v. Russell, 30. 

2. Where, after the dissolution of a partnership, one of the partners, who 
is  insolvent, retains possession of the assets and buys a subsi~~ting 
mortgage upon the real estate of the partnership under which he is  
proceeding to sell, i t  is  proper to restrain the sale, appoint a receiver, 
and order an account. Ibid. 

3. I n  addition to a compliance with the other requirements of sec. 3096 
of The Code, publication of the terms of the partnership in  a news- 
paper, as  directed by said section, is indispensable in order to con- 
stitute a limited partnership; if such publication be omitted, the 
Dartnership is general. Davis v. Sanderlin, 84. 

4. Where the liability of a defendant sued in a justice's court as a general 
partner of a partnership indebted to plaintiff depended upon the 
legal sufficiency of the articles of limited copartnership and matters 
connected with their registration and publication, and there being 
no equities to  adjust, the justice had jurisdiction, and a motion to 
dismiss for want of such jurisdiction, and on the ground that it was 
necessary to bring an action in the Superior Court to declare the 
articles void, was properly refused. Ibid. 

5. Where a judgment is taken against two or three partners who a re  
liable jointly and severally, the proper method to enforce the liability 
of the third partner is a new action and not a motion in the action 
in which such judgment was rendered; it  is only when the liability 
is joint and not several that the motion in the cause is proper. Ibid. 

6. While, as  to matters pertaining to the partnership business, each 
partner is a trustee for the partnership, such relation is not created 
between the individual partners as to transactions not connected with 
partnership business. Lassiter v. Stninback, 103. 

7. Where a partner, with the knowledge and consent of the other partner, 
used the firm's money to pay for improvements on his own land, 
charging himself with the money upon the books of the firm, he 
became the individual debtor of and not a trustee for the firm, and 
the other partner cannot follow the fund and have it  declared a lien 
upon the improvements. Ibid. 

8. Where, in the trial of an action to hold defendant liable as  a partner 
of S., i t  appeared that  S. was engaged in buying timber trees from 
divers persons and converting them into crossties and selling the 
same to defendant, as he had done to others; that defendant agreed 
to pay and did pay the vendors of the trees, instead of paying directly 
to S., by accepting tRe latter's drafts on him, the sellers being pro- 
tected by retaining title until the crossties were paid for or satis- 
factory assurances of payment were received: Held, that the evi- 
dence of partnership between defendant and S. was too elight to be 
submitted to the jury. Bryan v. Bullock, 193. 
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PARTNERSHIP-cContinued. 
Denial of: 

1. On a trial for perjury alleged to have been committed in the trial 
of a civil case by defendant swearing that he had never been a mem- 
ber of a certain firm, the defendant may show, as  a matter of defense, 
that  no such firm existed. S. v. Smith, 856. 

2. The fact that some of the State's witnesses testified that defendant 
had told them that he was a member of the firm, as  was sought to be 
shown in the civil case, did not estop defendant from showing that  
he was not a member and that his statement to such witnesses was 
not correct. Ibid. 

PARTY IN INTEREST. 
A widow who pays a n  account for burial expenses of her husband is the 

proper party plaintiff in an action against the administrator, being 
the real party in interest. Ray v. Honeycutt, 510. 

PASSENGERS, EJECTION OF, FROM TRAIN. 
1. One who boarded a train and, upon offering a ticket to a station a t  

which the train was not scheduled to stop, and refusing to pay the 
fare to  the next station beyond, a t  which the train would stop, was 
ejected from the train, cannot recover punitive damages for the tort 
where the ejection was done-without insolence or undue force. Allen 
v. R. R., 710. 

2. A conductor of one train is not bound by the advice or instructions 
given by the conductor of another train, if in  conflict with instruc- 
tions from the company. Ibid. 

PEDDLERS. 
The permission given in sec. 23, ch. 116, Laws 1895, to  sell articles of 

one's own manufacture without taking out peddler's license is personal 
to the manufacturer and does not extend to a n  agent employed by the 
manufacturer to sell his goods. S. v. Rhyne, 905. 

PENDENCY OF ANOTHER ACTION. 
I n  the trial of a n  action to recover Iand, 'the pendency of a summary 

process of ejectment before a justRe of the peace between the same 
parties cannot be pleaded in bar since the question of title is not 
within the jurisdiction of the justice of the peace. Campbell v. 
Potts, 530. 

PER JURY. 
On a trial for perjury alleged to have been committed in the trial of a 

civil case by defendant swearing that he had never been a member 
of a certain firm, the defendant may show, as a matter of defense, 
that  no such firm existed. 8. v. Smith, 856. 

PERMANENT DAMAGES, ASSESSMENT OF. 
1. In  a n  action for damages against a railroad company for ponding water 

upon land, the plaintiff may elect to claim only the damage sustained 
up to the time of trial of the action, and if the defendant fail t o  ask 
in his answer for the assessment of prospective as  well as  present 
damages, the bar of the statute will not prevent a recovery of that  
sustained withiin three years prior to the issuing of the summons. 
Parker  u. R. R., 677. 
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PERMANENT DAMAGES-Continued. 
2. Under the established and liberal rule of pleading under The Code 

system, that  an allegation of facts entitling a party to affirmative 
relief is equivalent to  a formal demand for such relief. a n  allegation 
in a complaint in  an action for damages for ponding water on plain- 
tiff's land that the fertility of his land had been destroyed and the 
land rendered totally unfit for agricultural purposes, was properly 
held by the trial judge to be a demand for permanent damages. Ibid. 

3. Where a railroad company purchased a right of way over plaintiff's 
land, and in 1888 constructed its ditches, which were proper for the 
safety of the roadbed but diverted surface water from other lands 
so as to cause an overflow on plaintiff's land, whereby it  was rendered 
unfit for cultivation: Held, that an action for damages caused by 
such overflow, brought in October, 1894, was not barred by the statute 
of limitations as  to permanent damages or the damages accruing 
within three years prior to issuing the summons and up to the time 
of the trial. Ibid. 

4. In  a n  action for permanent damages for ponding water upon land 
(over which right of way had been granted), resulting from the 
unskillful construction of ditches by a railroad, whereby plaintiff's 
land has been rendered unfit for cultivation, the true measure of 
damages is  the difference in the value of the land in its condition 
when the right of action accrued and what would have been i t s  
value had the road been skillfully constructed. Ibid. 

PLEADING. 
1. Where the answer admits material a1,legations of the complaint (i. e. ,  

such as  are  isquable or essential to the proof of the cause of action), 
but accompanies the admission with a statement of affirmative 
matter in explanation by way of defense, the admission, so far a s  i t  
extends, has the force and effect of a finding of a jury, and the burden 
of proving the new matter in avoidance is upon t h e  defendant. Cook 
v. Guirkin, 13. 

2. In  an action to set aside conveyances alleged to have been procured 
by fraud and undue influence, a cause of action is stated by the com- 
plaint which alleges that the defendant, Who had been the former 
mistress of the grantor and in order to marry whom he had procured 
a divorce from his wife, had, "by continued' persuasion, by alternate 
flattery and complaining, by excessive importunity, by threats of 
abandonment, obtained undue influence over the will of the said 
Smith, deceased, $the grantor,' and by means of this fraud and undue 
influence she exerted such a domestic and social force upon the said 
Smith that  he executed the deeds, etc., and the plaintiffs aver that 
said deeds were executed by reason of said fraud or undue influence, 
and not of the free will and consent of said Smith." Smith v. 
Smith, 314. 

6. Sec. 242 (1)  of The Code does not require that a defendant, who avers 
that he has "no knowledge or information sufficient to form a belief," 
and therefore denies the same, shall set out the reasons why he has 
not such information and belief. Morgan v. Roper, 367. 

7. Where, in an action on an itemized account, made a part of the com- 
plaint, for goods sold to the defendant, aggregating $630.90, plaintiff 

710 



INDEX. 

admitted credits to the amount of $295.43 and asked judgment for 
$345.47, and defendant admitted the purchase and receipt of items 
i n  plaintiff's account to the amount of $259.48, specifying which they 
were, and as to the other items he averred that he had no knowledge 
or information sufficient to form a belief, and therefore denied the 
same: Held, ( 1 )  that  the form of the defendant's denial was in  
accordance with sec. 243 (1) of The Code, and put plaintiff to the 
proof of his account, except the admitted items; ( 2 )  that  i t  was 
error to apply the credit to the items of debt denied by defendant 
and fender judgment on the pleadings in  favor of the plaintiff for 
$233.48. Ibid.  

8. Where, in an action to set aside a deed alleged to have been obtained 
by undue influence, the complaint states that  the said deed was 
obtained by the undue influence of the defendants over J. R. ( the 
grantor),  and of other persons in  their behalf: Held,  that the com- 
plaint states a cause of action. Riley  v. Hall ,  406. 

9. The refusal by the trial court of a motion to require a party to make 
his pleading more explicit will not be reversed on appeal unless i t  
appears that there has been a gross abuse of discretion. Ihid. 

10.  Where, in an action by a waterworks company against a lessee of its 
property to recover possession of khe property after the expiration 
of the lease, the defendant alleges that plaintiff is not the owner of 
the property, he cannot be allowed to interpose the additional and 
inconsistent plea that,  being tenant from year to year, he has not 
had the legal notice of three months to quit. Waterworks  Go. v. TiZ- 
l inghast ,  343. 

11.  The plea by a tenan~t in common of the general issue, or its equivalent, 
the denial of plaintiff's title in a n  action to recover possession of 
property, being an admission of ouster, the defendant in  an action 
by a landlord to recover leased property cannot deny plaintiff's title 
and a t  the same time plead co8tenancy. Ibid. 

12.  When the answer denies the alleged promise the statute of frauds can 
be relied on without being pleaded. H a u n  v. Burrell ,  544. 

13. Under the established and liberal rule of pleading under The Code 
system, that an allegation of facts entitling a party to affirmative 
relief is equivalent to a formal demand for such relief, a n  allegation 
in a complaint in  a n  action for damages for ponding water on plain- 
tiff's land, that the fertility of his land had been destroyed and the 
land rendered totally unfit for agricultural purposes, was properly 
held by the trial judge to be a demand for permanent damages. 
Parker  v. R. R., 677. 

14.  A defendant who interposes such an answer as shows him to be cog- 
nizant of the real cause of action upon which plaintiff relies, ,and 
denies the allegations of the complaint, cures, by way of aider, any 
defective statement of a cause of action in the complaint, and is  not  
entitled to a dismissal on the ground of such defect. W h i t l e y  v. 
R. R., 724. 
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PLOT, OF ORIGINAL SURVEY. 
In  a n  action to recover land, a certified copy of the original certificate of 

survey attached to a land grant in  the office of the Secretary of State 
is  admissible in  evidence to prove, in  connection with other testi- 
mony, a mistake in a line of boundary in  the original grant  itself. 
Higdon v. Rice, 623. 

POLICEMAN. 
Where, in the trial of a n  indictment for cruelty to animals, i t  appeared 

that the defendant was a policeman, and in the attempt to stop a 
runaway horse on the ~ t r e e t s  of a town, struck it  with a large stone 
and caused it  to fall: Held, that  i t  was error to direct a verdict of 
guilty, i t  being the province of the jury to determine whether the 
presumption that the policenlan acted in  good faith, in the discharge 
of his duty, was overcome by proof of a "willful" purpose to injure 
the horse. S. v. Isley, 862. 

POSSESSION IN FORCIBLE TRESPASS. 
1. In  the trial of a n  indictment for forcible trespass it  appeared that  

defendant purchased the lease of a stone quarry from B., the lessee, 
and entered into possession and began to work i t ;  that thereafter B. 
acquired the fee-simple title to the quarry, and in the interval between 
working hours, and while defendant was absent, entered and moved 
out defendant's "things" from the quarry; the next morning defend- 
an t  with several employees, with show of force but without a breach 
of the peace, went to the quarry and entered: Held, that it  was error 
to refuse to charge that i f  defendant entered into possession under 
a contract of sale of B's interest, and afterward B. purchased the fee 
and entered in the night-time, and when defendant came to work the 
following day he was forbidden to enter, defendant's entry, under 
such circumstances, would not be forcible trespass, defendant being 
i n  possession of the land. S. v. Ch;ilds, 858. 

2. In  such case i t  was error to charge that  if the jury believed the evidence 
B. "was in  possession-what the law calls 'possession.'" Ibid. 

PONDING WATER ON LAND, 677. 

POWER COUPLED WITH INTEREST. 
Where a contract between an insurance company and an agent provided 

that the latter should retain for his services 45 per cent on first 
annual premiums on policies sold by him, and 6 per cent on renewals, 
and that the contract might be terminated a t  the option of either 
party on 30 days notice, and the company accompanied the contract 
with a letter, which was to be taken qs a part of the agreement; in  
which i t  agreed to advance to the agent $600 monthly with which 
to establish agencies and introduce the business, such advances to be 
repaid out of the proceeds of the agency a s  fast as  possible, and in 
the meanwhile to be secured or evidenced by the agent's demand 
notes, upon which the agent's payments should be endorsed when 
made, and the interest to be adjusted a t  the end of the year or upon 
the earlier discontinuance of the contract: Held. that the contract, 
as affected by the letter accompanying i t ,  did not confer upon the 
agent a power coupled with an interest so as to prevent the company 
from terminating the contract on the required notice. The agent 
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POWER COUPLED WITH INTEREST-Continued. 
had i t  in  his power to protect himself against assignment of the notes 
by making i t  appear on their face that they were payable out of the 
profits of the agency. Ballard v. Insurance Co., 187. 

PRACTICE, 77. 
1. Any order or decree made during a term of court is i n  fieri and subject 

to be vacated or modified during such term. Gwinn v. Parker, 19. 

2. Findings of fact as to whether land sold a t  judicial sale brought a full 
and fair price are not reviewable on appeal. Crabtree w. Ncheelky, 56. 

3. A consent order that  judgment of confirmation of a judicial sale may 
be entered upon in vacation, and outside the county where the action 
is pending, is valid, as also an agreement that motion for such con- 
firmation may be made and heard before either the resident or riding 
judge of the district, a t  any time or place, either within or without 
the district, upon certain notice of the time, place, and judge; and a 
decree entered accordingly is legal and valid. Ibid. 

4. Consent orders, waiving objection to venue, when a court has general 
jurisdiction of the subject-matter, are valid, independent of ch. 33, 
Laws 1883 (sec. 337 of The Code), which provides expressly that  
such orders may be made as  to injunctions. Ibid. 

5 .  An irregular judgment is one contrary to the course and practice of the 
court, and the remedy against it  is a motion in apt  time to set it  
aside, while an erroneous judgment is one rendered according to the 
course and practice of the court but contrary to law, which can only 
be remedied by an appeal. May v. Lumber Co., 96. 

6. When an erroneous judgment was rendered a t  one term of court in  a n  
action in which the defendant had appeared and answered, it  was 
error a t  a subsequent term to set it  aside on motion. Ibid. 

7. Where supplemental proceedings had discovered that the defendant 
held, partly in money and partly in choses in  action. a specific fund 
which, in  a suit brought for the purpose, the jury had found to belong 
to the plaintiff, and for the recovery of which the plaintiff had judg- 
ment according to the verdict, and the clerk by his order forbade the 
transfer of the securities and money and directed the defendant to 
pay over the same to the plaintiff, i t  was error in  the judge on appeal, 
after approving the findings of fact by the clerk, to reverse the latter's 
oraer and appoint a receiver to take charge of the fund until the  
plaintiff should institute an action to recover the specific fund. Ross 
w. Ross, 109. 

8. In  such case, as soon a s  the supplemental proceedings had disclosed 
the existence of the fund in the defendant's hands which had been 
adjudged to belong to plaintiff, i t  only remained for the clerk to 
order the delivery of the fund to the plaintiff and to compel obedience 
to the order by attachment for contempt. Ibid. 

9. The old equity practice of granting a restraining order in  one action 
until another can be brought between the same parties is foreign to 
the present Code system under which the court,' when possessing 
jurisdiction of the parties and subject-matter, will proceed to admin- 
ister all rights of the parties pertaining to the subject-matter. Ibid. 
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PRACTICE-Continued. 
10 .  Under Rule 28, the whole of the case on appeal as settled by the parties 

or the judge below, and not such parts only as  the appellant may 
select as  material in  his opinion, must be printed, and for a noncom- 
pliance with the rule in  this respect the appeal will, on motion, be 
dismissed. Barnes v. Crawford, 127. 

11. Trustees and commissioners to sell land under judicial order (other 
than in partition proceedings) are not allowed commissions, either 
by statute or common law, but only such just compensation for time, 
labor, service and expenses a s  the circumstances of each case war- 
rant. Smith v. Fraxier, 157. 

12. Where, in  foreclosure proceedings, commissioners were appointed to 
sell land, and the decree provided that they should receive 5 per cent 
commissions, and pending an advertisement of the sale the plaintiff 
agreed to sell the land privately to the defendant for $2,400, and such 
private sale was reported to and confirmed by the court: Held, that 
it  was error to allow 5 per cent commissions to the commissioners, , 

and the decree making such allowance will be modified so as  to pro- 
vide for reasonable compensation for the time, services, and expenses 

' of the commissioners. Ibid. 

13. A clerk of the court may by consent receive a verdict, even if the judge 
is not in  the courtroom, provided i t  is done before the expiration of 
the term; and h e  may thereupon enter a valid judgment under Code, 
sec. 412 ( I ) ,  or make a memorandum thereof and afterwards write 
it  out in full. Ferrell v. Hales, 199. 

14.  But where the clerk, having by consent received a verdict a t  1 1 : 4 0  
o'clock Saturday night of the last week of the term, failed, in the 
absgnce of the judge and for lack of other direction by him, to enter 
judgment or memorandum thereof in accordance with the verdict 
that  night, but entered judgment on the following Xonday morning, 
and after the expiration of the term: Held, that the judgment so 
attempted to be entered was a nullity. Ibid. 

15.  In  such case, the judgment being a nullity, an appeal therefrom could 
not operate as  a vehicle to remove the record so as  to subtract it  from 
the operation of legal orders of the trial judge a t  the next term. Ibid. 

16.  Where a verdict was, by consent of the parties, but in  the absence of 
the judge from the courtroom, received by the clerk on the last day 
of court, but no judgment was entered, i t  was proper for the judge 
a t  the next term, finding the record complete up to and including 
the verdict, to render judgment nunc pro tunc, and it  was not neces- 
sary to the validity of the judgment that  notice of its entry should 
be given, since the cause was pending on the docket. Ibid. 

17.  A judgment rendered nunc pro tunc, a t  a term of court. succeeding 
that a t  which the record was complete up to and including verdict, 
is as operative, as  between the parties, as if i t  had been rendered a t  
the previous term, but, as  to other parties, i t  is effective, as  a lien, 
only from the first day of the term a t  which it  was actually entered. 
Ibid. 

18. The findings of fact by the trial judge by consent being equivalent to a 
special verdict, this Court will correct an error in  the judgment 
thereon by directing it to be reformed. Smith v.  B. an6 L. Assn., 257. 
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PRACTICE-Continued. 
19.  A pretended judgment which adjudges nothing against the defendant, 

and on which an execution cannot issue, is insensible, and no appeal 
lies therefrom. Carter v. Elmore, 296. 

20. The legal mode of service of a case on appeal is not waived by a n  
agreement of counsel for the appellee that the appellant is "to serve 
the case on" appellee by a certain time. Smith v. Smith, 311. 

21. Where one of several attorneys for the appellee, on being asked to 
accept service of the case on appeal, said that  he had no authority 
to do so, and advised that the case be sent to the other counsel: Held, 
that such direction was not a waiver of the legal mode of service so 
as  to authorize a service by mail. Ibid. 

22. Where service of a case on appeal is made by mail on the last day for 
service, instead of by a n  officer, the failure to pron~ptly return the 
case does not estop the appellee to deny the legality of the service, 
since if the case had been promptly served i t  would have been too 
late to have it  legally served. Ibid. 

23. This Court will not pass on or recognize alleged verbal agreements of 
counsel when they are denied. Ibid. 

24. Service of all process and papers in  a cause (except when service by 
publication is authorized) must be by an officer or acceptance of 
service, except only subpcenas, which may be made by one not a n  
officer, provided he is not a party to the action. Smith v. Smith, 314. 

2:. Hence, under sec. 550 of The Code, which provides that the case on 
appeal shall be served on the appellee, without specifying the manner 
of service, the service must be made by a n  officer. Ibid. 

26. Where there is no case on appeal in  this Court, and no error appears 
on the record proper, judgment below will be affirmed. Ibid. 

27. An order granted under sec. 553 of The Code, permitting a n  appeal 
without giving bond or making a deposit, does not relieve the appel- 
lant  in  civil actions from the payment of costs of transcript or in  
Supreme Court in  advance. Speller v. Speller, 356. 

28. Where a party who has had leave to sue as  a pauper and to appeal 
without giving bond refuses to pay the costs of the transcript, a 
certiorari will not be granted. Ibid. 

29. The objection that  a charge to the jury was not sustained by the evi- 
dence cannot be raised for the first time in this Court on appeal. 
Turner v. Lumber Co., 387. 

30. A broadside exception to a charge for "error in  charge as given" will 
not be considered. Andrews v. Telegraph Co., 403. 

31. Where, in an action to set aside a deed alleged to have been obtained 
by undue influence, the complaint states that the said deed was 
obtained by the undue influence of the defendants over J. R. (the 
grantor),  and of other persons in their behalf: Held, that  the com- 
plaint states a cause of action. Riley v. Hall, 406. 

32. The refusal by the trial court of a motion to require a party to make 
his pleading more explicit will not be reversed on appeal unless i t  
appears that there has been a gross abuse of discretion. Ibid. 



INDEX. 

33. An appellant, being compelled to print the whole of the "case on 
appeal," he is, when successful in  this Court, entitled to have taxed 
against the appellee the cost of printing the whole case on appeal 
and such other matter as  may be required by Rule 31 to be printed, 
but not for the printing of matter beyond the requirements (if the 
whole is  in  excess of 20 pages). Mining Co. v. Swzelting Go., 415. 

34. Since all irrelevant and immaterial matter sent up as  a part of the 
case on appeal unnecessarily adds to the cost of copying and print- 
ing, trial judges and counsel are admonished not to make cases on 
appeal dumping ground for the entire evidence and other minutie 
of the trial below. Ibid. 

35. The omission of the trial judge to recapitulate any portion of the 
testimony which a party may deem material should be called to the 
attention of the judge a t  the conclusion of the charge, so as  to give 
him a n  opportunity to correct the omission. After verdict i t  is too 
late to except to the omission. Cathey v. Shoemaker, 424. 

3 6 .  The fact that a plaintiff may, when nonsuited, bring a new action 
within a year does not prevent the judgment being set aside, like 
any other judgment, on the ground of excusable neglect, but to 
authorize the Court to set aside such judgment excusable neglect 
must clearly appear. Stith v. Jones, 428. 

37. Where, after the failure of the plaintiff for four and a half years to 
prosecute an action that had been referred by consent, a motion for 
nonsuit was made during the first week of a term of court, and 
adjourned for hearing until the next week, i t  was excusable neglect 
in  the plaintiff to give no attention to the matter, i t  not appearing 
that he or his counsel was prevented, by sickness or other cause, 
from so doing. Ibid. 

38. While i t  is ordinarily the rule that consent references cannot be set 
aside except by consent or by the death of the referee, yet the court 
retains jurisdiction of the action and may direct a nonsuit for failure 
to prosecute it. Ibid. 

39. The failure of a plaintiff for four and a half years to prosecute an 
action which has been referred by consent, autho-rizes the court to 
enter a nonsuit for such neglect. Ibid. 

40. The discretionary power of the trial court to set aside a judgment duly 
rendered exists only where excusable neglect is shown; and where 
a judgment setting aside the nonsuit was not based on excusable 
neglect, but is  stated to have been on the ground that the nonsuit 
was "improvidently and erroneously adjudged," the action of the 
lower court in  setting aside the judgment of nonsuit will be re- 
versed. Ibid. 

41. While an action to foreclose a contract for the sale of land was pending 
an attachment was sued out against the defendant and levied upon 
personal property+ The plaintiffs a h o  brought summary process of 
ejectment before a justice of the peace, and from a judgment re- 
moving the defendant from possession the latter appealed to the 
Supreme Court. Defendant afterwards moved in the foreclosure 
action for an order vacating the attachment and restoring him to 
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possession of the land: Held, that an order restoring the defendant 
to possession, made in the foreclosure action before the appeal in the 
ejectment case had been tried, was erroneous. Candler v. Moran, 432. 

In  such case, however, it was proper to appoint a receiver of the rents 
and profits of the land. Ibid. 

I n  a n  action to foreclose a mortgage against B., one M. intervened and 
by his answer denied the allegations of the complaint, and alleged, 
ais a further defense why decree of sale should not be made, that  he 
was the owner in  fee and in possession (through B., his tenant) of 
the land. At the trial he assented to the issues tendered by the plain- 
tiff, which did not include the one raised as  to his title. There was a 
decree of foreclosure (from which he failed to prosecute a n  appeal), 
a sale, confirmation, and conveyance by the commissioner: Held, 
that the plea of sole seizin by M., not being a counterclaim, was 
denied by operation of law, and thus an issue as  to the title was raised 
by the pleadings which M. should have tendered and supported by 
proof, and having neglected to do so, he is estopped by the judgment 
in  the cause. Ruger Co. v. Byrd, 460. 

In  such case the purchaser a t  the sale is entitled to a writ of assistance 
to  place him in possession of the land. Ibid. 

Where the interests of several parties on the same side are identical, a 
case on appeal may be served on any one of them; but when their 
interests are  different and they are represented by different counsel, 
a case on appeal must be served on each set;  and only as  to such a s  
a re  so served will a certiorari be granted when the judge fails to 
settle the case on appeal. Shober v. Wheeler, 471. 

In  such ease the application for the certiorari should be based upon the 
docketing of the rest of the record; otherwise, upon objection on that 
ground, the certiorari will be denied. Ibid. , 

The provision of sec. 877 of The Code that,  when the adverse party 
is present when appeal is prayed from a justice's judgment, written 
notice of appeal need not be given'to the justice or the adverse party, 
implies that when the appellee is not present in  person or by attorney 
or agent the statutory notice must be given and served. Narion v. 
Tilley, 473. 

Under sec. 210 of The Code, the judge may, in his discretion, require 
a plaintiff who has been allowed to sue i n  forma pauperis to give 
security for costs. Dale v. Presnell, 489. 

An order compelling a plaintiff who has sued i n  forma pauperis to 
choose whether he will give mortgage on land 'owned by him a s  
security for costs or have his action dismissed is not erroneous, except 
to the extent that  it  should be modified so as  to permit him to give 
bond for costs, if he prefers to do 80. Ibid. 

Where a n  action was brought to Spring Term, 1895, a t  which time 
plaintiff was allowed to file and did file his complaint within thirty 
days, and a t  Spring Term, 1896, the case was tried: Held, that, as the 
case was removed by the filing of the complaint from the summons 
to the trial docket, the court was authorized to render judgment for 
plaintiff upon a frivolous and insufficient answer. Bank v. Pear- 
son, 494. 
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PRACTICE-Continzced. 
51. Where a party to an action having been directed to perform an order 

of the court, otherwise to be in  contempt, applied, after notice, to 
have the order discharged, and offered to produce affidavits showing 
his inability to comply with the order, i t  was the duty of the judge 
to hear and pass on the affidavits. Childs v. Wiseman, 497. 

52. Where a n  order adjudging a party to be in  contempt of court, unless 
he should perform what was therein directed to be done, was not 
appealed from, i t  will not be reviewed on a n  appeal from the refusal 
of the judge below to hear affidavits on a motion to discharge the 
party for contempt because of his inability to perform the order, 
unless to correct what may appear plainly to be erroneous. Ibid. 

53. Where a defendant was ordered to furnish the boundaries for a survey 
of the land involved in the action, and to execute and deliver a war- 
ranty deed to the plaintiff, his refusal to obey the order renders 
him liable to imprisonment for contempt. Ibid. 

54. Where, in  an action to recover land, the title was adjudged to be in 
plaintiff, i t  was error in  the court to order the defendant's wife, who 
claimed the land and was not party, and her tenant, to surrender 
possession in ten days, otherwise to be in  contempt of court, since 
that  would be depriving a person of property without process of 
law or trial. Ibid. 

55. Sureties upon the bond of a receiver do not become parties to a suit 
on the same or officers of the court by reason thereof, and their 
liability can be enforced only by a n  independent action against them, 
and not by a summary proceeding to show cause or by motion in the 
cause. Black v. Gentry, 502. 

56. Where judgment has been obtained against a receiver he is not a neces- 
sary party to a n  action against the sureties on his  bond. Ib id .  

57. In  cases where i t  is necessary to obtain leave to sue on a receiver's 
bond the complaint should allege that such leave has been granted, but 
failure to do so is not a defect in the cause of action but a defective 
statement of a good cause of action, and is cured by failure to demur 
especially on that  ground. Ibid. 

58. A motion to quash and dismiss proceedings for defective summons 
comes too late if made after defendant has appeared and engaged 
in the trial of the case on the merits. McBride v. Welborn, 508. 

59. Upon motion of the plaintiff in a n  action, after trial has been entered 
into, the judge is empowered, under Code, see. 908, to allow amend- 
ment of defective summons. Ibid. 

60. Where notice of appeal and entry thereof on the docket were both 
made within ten days after adjournment of the court a t  which judg- 
ment was rendered, i t  is immaterial that the entry was made after 
notice given, the entry being required only as  record proof of the 
notice. Bimmons v. Allison, 556. 

61. Where the sole question involved in a n  appeal is whether the  judg- 
ment appealed from is in conformity with the opinion of this Court 
in  a former appeal in the same case, it  is not necessary that  the 
transcript should contain any part of the record other than the 
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PRACTICE-Continued. 
formal recitals showing that the court was properly constituted and 
held, the proceedings had subsequent to the filing of the opinion of 
this Court, and the exceptions made to such subsequent proceedings. 
Ibid. 

62. Where a fund in the hands of a receiver appointed in an action has 
been adjudged by this Court to be paid over to the plaintiffs, i t  cannot 
concern the defendants in  what manner the court below shall divide 
i t  among the plaintiffs. Ibid. 

63. An allowance to a receiver is a part of the costs of the action and usually 
taxable against the losing party, but the court below may, in  its 
discretion, divide it  between the parties, as  in  case of referee's fees. 
Ibid. 

64. Where, during the pendency of an equitable proceeding (not a n  action 
of ejectment) to determine which of two sets of trustees, representing 
different church organizations, is entitled to control church property, 
the possession has been placed by agreement in  a receiver, i t  is error 
to direct the assessment of damages in  the nature of mesne profits i n  
ejectment in favor of the prevailing parties. Ibid. 

65. Where a counterclaim is properly pleaded in a n  action, the opposing 
party cannot deprive the pleader of his right to a trial thereon by 
entering a nonsuit. Rumbough v. Young, 567. 

66. While one who, on a verbal contract of purchase and sale of land, has 
paid the whole or part of the purchaee money, gone into possession 
and made improvements, has good grounds for relief, he nevertheless 
has no independent cause of action, and his demand, in  his answer 
to  a n  action for possession, for an account for the purchase money 
paid and for betterments, does not amount to counterclaim so a s  to 
prevent the plaintiff from entering a nonsuit. Ibid. 

67. When a demurrer to a complaint is interposed the approved practice 
is  that it  be followed by a judgment sustaining or overruling it, 
with a n  appeal from the judgment if i t  sustains the demurrer. Frisby 
v. Marshall, 570. 

68. A claim for damages against a municipality is not such a claim as 
must, under the proifisions of sec. 757 of The Code, be presented to 
the municipal authorities to be audited and allowed or refused 
before action can be brought thereon. Ibid. 

69. A plaintiff cannot abandon his cause of action and recover upon a n  
entirely different cause of action without amendment unless the 
defendant enters no objection and permits the cme to be tried in  the 
changed aspect. Sams v. Price, 572. . 

70. While the better practice in entering exceptions to a charge is to 
make them on a motion for a new trial in  order that the trial judge 
may, if he sees proper, grant a new trial without appeal, yet the 
appellant has the right to assign the errors for the first time in his 
case on appeal. Bank v. Turner, 591. 

71. Exceptions to errors (other than those to the charge) that might be 
cured by the judge if made during the trial cannot be made for the 
first time in the case on appeal. Ibid. 
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PRACTICE-Continued. 
72.  The charge of the trial judge need not recapitulate the evidence but 

may call the attention of the jury to the contentions of the parties 
and the principal evidence relating thereto. Ibid. 

73. An omission to state evidence favorable to a party is not assignable a s  
error unless pointed out a t  the time. Ibid. 

74. The improper service of a case on appeal is cured by the appellee's 
acceptance of the case and filing exceptions thereto, without object- 
ing to the mode of service. Woodworking Co. v. Southwick, 611. 

75. The rule that a party is bound by orders made in a pending cause, 
during the session of court, whether actually present or not, applies 
only to such orders as  the court has a right to make in the course 
or progress of the Case without the consent of the parties, but not to 
such a s  it  has no right to make or enter upon the docket except by 
the consent of both parties, such as an entry of additional time to 
make and serve case on appeal. Ibid. 

76. Where an entry upon the minute docket of the Superior Court a t  the 
close of a trial, as  shown by the transcript of the record on appeal, 
shows a n  order as follows: "Thirty days to defendant to serve case 
on appeal." this Court will presume that such order was made by 
consent of the parties. Ibid. 

77. The court below having control of i ts  record to pass upon and make i t  
speak the truth, this Court will not review the refusal by the lower 
court of an application for the correction of its record as  to the 
circumstances under which an entry was made thereon. Ibid. 

78. Where a defendant, brought into court on attachment process, subse- 
quently entered a general appearance and filed a n  answer to the 
merits, a motion to dismiss the attachment on the ground that i t  
would not lie under the statute was properly refused as immaterial. 
Rocky Mount Mills v. R. R., 693. 

79. Where an action is brought and tried as  an action i n  tort i t  must be 
reviewed on appeal on the same theory, and this Court will not 
undertake to determine whether it  might not have been tried favor- 
ably for the plaintiff, ad an action for breach of contract, even though 
the complaint contain averments which would sustain such a n  action. 
Allen v. R. R., 710. 

80. A defendant whb interposes such an answer as  shows him to be cog- 
nizant of the real cause of action upon which plaintiff relies, and 
denies the allegatjons of the complaint, cures, by way of aider, any 
defective statement of a cause of action in the complaint and is not 
entitled to .a dismissal on the ground of such defect. Whitley u. 
R. R., 724. 

81. Where neither the petition for the removal of a cause from a State 
to a federal court on the ground of diverse citizenship, nor any other 
part of the record shows the diverse citizenship a t  the commence- 
ment of the action, the federal court is without jurisdiction, and its 
order of removal based on such defective petition is a nullity. Brad- 
ley v. R. R.. 744. 

82. The object of a trial being to ascertain the t ruth of the matter in  con- 
troversy, the trial judge may, in his discretion, permit a witness to 
be recalled after the party has rested his case, or even after all the 
evidence has closed. S. v.  Groves, 822. 
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83. Where, a t  the conclusion of the prosecution's case on a trial, the 
defendant demurs to the evidence, it  is proper for the court, upon 
overruling the demurrer, to refuse permission to the defendant to 
offer any testimony, and to charge the jury on the state of facts 
admitted by the demurrer. Ibid. 

84. When a defendant desires the benefit of a demurrer to the evidence 
he should first introduce his testimony, and then ask a n  instruction 
that there is not sufficient evidence to go to the jury. Did.  

83. A mere omission to charge the jury on a particular aspect of the case 
is not ground for an exception unless an instruction is  asked and 
refused. Ibid. 

86. An appeal by the State in a criminal action not docketed in the Supreme 
Court until two terms have lapsed will be dismissed. S. w.  Dey- 
ton, 880. 

87. The overruling of an objection to a transcript of the record, sent from 
the county from which a case has been removed, cannot be assigned 
as  error if the objector refused to specify in  what respects the 
transcript was defective; certainly, where there is no contention that  
the record is not sufficient to show that the court below had jurisdic- 
tion. S. w. Hassell, 852. 

PRACTICE IN CRIMINAL CASES. 
1. On the trial of an appeal from a judgment of a justice of the peace in  

bastardy proceedings, the oath and examination of the woman is 
prima facie evidence of the defendant's guilt, and the burden is on 
him to exonerate himself from the charge. S ,  v. Mitchell, 784. 

2. The term "prima facie" is synonymous with the word "presumptive" 
as  used in sec. 32 of The Code, in defining evidence that is to be 
received and treated as true "until rebutted by other testimony 
which may be introduced by the defendant." Ibid. 

3. The general rule a s  to the form of statutory indictments is  that i t  is 
not requisite, where they are drawn under one section of the act, 
to negative an exception contained in a subsequent distinct section 
of the same statute. iS'. v. Harris, 811. 

4. On a trial for larceny in the Superior Court, the fact that the amount 
stolen was less than $20, and that the taking was neither from the 
person nor a dwelling-house, is a matter of defense which it  is incum- 
bent to show in diminution of the sentence. Ibid. 

5. Where, by inadvertence, the judgment of the court below in a criminal 
action is omitted from the transcript, the court will, ex mero motu, 
send down an instanter certiorari to perfect the record. S .  w. Beal, 
809. 

6. Where a defendant introduces no evidence and excepta neither to the 
evidence introduced by the State nor to any ruling of the court, i t  is 
too late after verdict to move for a new trial on the ground that  the 
testimony did not warrant the verdict. S, w.  Leach, 828. 

7. Under an indictment for an assault to murder, charging defendant a s  
principal, a conviction as  accessory cannot be had. 8. w. Green, 899. 



INDEX. 

PRACTICE IN CRIMINAL CASES-Continued. 
8. Where a prisoner convicted of a capital felony escapes from custody 

and is a t  large when his appeal is called for hearing, this Court 
may, in its discretion, either dismiss the appeal, or hear and deter- 
mine the assignments of error or continue the case. s. v. Cody, 908. 

9. I t  is  not error in the trial judge when ordering a special venire to direct 
the sheriff to summon only freeholders who have paid their taxes 
for the preceding year, who had not served on the* jury within the 
last two years, who had no suits pending and a t  issue in  the court, 
and who were not under indictment in the Court. Ibid. 

10. The exceptions to the appellant's statement on appeal should be specific; 
and, where they are  so general as  to leave the case indefinite, i t  will 
be remanded to the court below in order that it  may be settled by 
the judge. S. v. King, 910. 

PRESUMPTIONS. 
1. I n  a n  action by a legatee to recover a claim due to the testator's estate, 

where it  does not appear that an executor was appointed, and that he 
settled the estate and assigned the claim to plaintiff, i t  will not be 
presumed that these things were done. Nicholson v. Commission- 
ers, 20. 

2. The adjudication by the clerk of the Superior Court that a certificate 
of probate is correct and sufficient is presumptively true, but such 
presumption may be rebutted by competent evidence. Hughes v. 
Long, 52. 

3. Acts of de facto officers, who exercise their office for a considerable 
length of time, are as  effectual when they concern the rights of third 
persons or the public as  if they were officers de jure, but to constitute 
one an officer de facto there must be an actual exercise of the office 
and acquiescence of the public authorities long enough to cause, in  
the mind of the citizen, a strong presumption that  the officer was 
duly appointed. Ibid. 

4. When it appears or is admitted that an act was not done by a n  officer 
de jure, i t  is  incumbent upon the party relying upon the validity of 
his acts to show that  he was an officer be facto. Ibid. 

5. Where, in the trial of a n  action, the probate of an instrument became 
material and it  appeared that i t  was taken by one who had formerly 
been a notary public, but whose commission had expired two years 
before, and there was no proof that he had a t  any other time during 
that period exercised the office, or that he was recognized m such a n  
official in the community in  which he lived: Held, that the probate 
was void, and the certificate of the clerk adjudicating its correctness 
and the order of registration were invalid. Ibid. 

6. If a transaction is secret and exclusively between near relations, the 
law imposes upon a n  insolvent member of the family who disposes 
of his property under such circumstances the burden of rebutting 
the presumption of bad faith. Goldberg u. Cohen, 59. 

7. While the surface and not the level or horizontal mode of measurement 
is generally adopted in surveys, and the general presumption is that 
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a survey of the surface was contemplated by the parties to a deed, 
yet that  presumption prevails only where it  appears feasible and 
reasonable to have pursued that course. Stack v. Pepper, 434. 

8. Where a deed from a parent to a child recites a valuable consideration, 
near the value of the property conveyed, the presumption is  that  the 
conveyance was not intended as  an advancement, and the burden of 
proving it  to be an advancement is  upon him who alleges it  to be 
such. Kiger v. Terry, 456. 

9. Where property is transferred from a parent to a child the question 
whether it  is a gift, loan, or advancement is to be settled by the inten- 
tion of the parent and surrounding circumstances, to show which 
par01 evidence is admissible. Ibid. 

1. In  the trial of a n  action to set aside a deed for fraud, a presumption 
of fraud raised by the deed in evidence cannot be rebutted by the 
defendant's testimony that the deed was made in good faith. Cowan 
v. Phillips, 26. 

2. Where a chattel mortgage given by husband and wife on a stock of 
goods to secure notes previously given by the husband for the pur- 
chase of a half-interest therein, the wife being the owner of the 
other half, provided that the husband should remain in possession 
of the stock and conduct the business as  agent for the mortgagee 
a t  a salary greatly in excess of what he had formerly received from 
the business, and no money was required to be paid over to the 
mortgagee until the maturity of the notes: Held, that, while not 
fraudulent on its face, as a matter of law there is a presumption of 
fraud which cannot be rebutted by evidence of the parties that the 
deed was made in good faith and not to defraud creditors. Ibid. 

3. If fraud appears plainly on the face of an impeached instrument the 
presumption of fraud is conclusive, alid the  court will pronounce it  
void in  law without the intervention of a jury. Redmond v. Chand- 
ley, 575. 

4. If fraud does not appear on the face of a n  impeached instrument the 
facts are  to be developed on the trial before a jury; and if the plain- 
tiff shows certain facts and circumstances strongly tending to show 
fraud, a presumption of fraud is  raised which may be rebutted by 
evidence of bona fides, the intent of the parties being a matter for the 
jury to determine; but when the facts and circumstances are such 
as  to excite a suspicion merely as to the bona fides of the transaction 
they are  to be considered as  "badges of fraud" and closely scrutinized 
a s  such, but  they do not raise a presumption of fraud, and the burden 
of proving fraud is upon the party alleging it. Ibid. 

5. The mere fact that a deed is made by a n  insolvent and embarrassed 
husband to his wife raises a presumption of fraud in law which must 
be rebutted by evidence. Ibid. 

6. The recital of a valuable consideration in a deed from a n  insolvent 
husband to his wife does not rebut the presumption of fraud which 
the law raises in the case of such a conveyance. Ibid. 
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PRESUhTPTION OF SERVICE O F  SUMMONS. 
Where all the legal parties are  made defendants in  a summons issued in 

a n  action to foreclose, and the summons is returned executed, such 
return carries with it  the presumption of service and gives the court 
jurisdiction and authority to proceed to judgment. But this pre- 
sumption may be rebutted and judgment set aside upon evidence 
showing that in fact the summons had not been served. Chadbourn 
v. Johnston, 282. 

PRESUMPTIVE EVIDENCE. 
Sec. 32 of The Code, declaring that the oath and examination of the 

mother of a bastard child to be "presumptive" evidence against the 
person accused is valid exercise of legislative power. S. v. Rogers, 793. 

PRIMA FACIE EVIDENCE. 
The term "prima facie" is synonymous with the word "presumptive" a s  

used in see. 32 of The Code, in defining evidence that  is to be received 
and treated as  true "until rebutted by other testimony which may be 
introduced by the defendant." S. v. Mitchell, 784. 

PRINCIPAL AND ACCESSORY. 
Where one is indicted as principal for an assault to murder, he cannot 

be convicted as  accessory. S. v. Green, 899. 

PRINFIPAL AND SURETY. 
1. Where a wife mortgages her property to secure her husband's debt, the 

relation she sustains to the transaction, in  reference to such property, 
is  that  of surety; and hence, as  to any act of the creditor, as by 
extension of time, etc., her property will be released like any other 
surety. Snzith v. B. and L. Assn., 257. 

2.  Where a principal debtor, after the debt is due, tenders the amount 
due to the creditor, who refuses to accept it, the surety is discharged, 
and such tender need not be kept open or paid into court. (Parker 
v. Beasley, 116 N. C., 1, distinguished.) Ibid. 

3.  Where a debtor, whose debt was secured by a mortgage upon his wife's 
land, tendered the amount due to the agent of the creditor. who 
refused to accept it  on the ground that he had no authority to accept 
the amount tendered, i t  being less than the creditor claimed to be 
due: Helcl, that the wife's land was thereby released from liability 
under the mortgage. Ibid. 

4. I t  would seem that the doctrine by which a ~ u r e t y  is released by indul- 
gence given Co the principal debtor is based upon a strict construc- 
tion of the contract for the benefit of such sureties as sign notes for 
the benefit of the principal, and without consideration or benefit for 
themselves; and hence, that it  would not apply to a case where the 
payee of a note becomes a surety on a note by endorsing it  to another 
in  payment of his own debt or otherwise obtaining full value for it. 
Bank v. Sumne?; 591. 

5. Where the only evidence of indulgence given to a principal debtor was 
that the creditor, in compliance with his request to be allowed time 
to sell some land in order to pay the debt, gave him 30 days, but 
there was no consideration for such extension and no contract not 
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PRINCIPAL AND SURETY-Continued. 
to sue, and suit was brought to the next ensuing term of court: 
Held, that  there was no such indulgence as would release the surety. 
Ibid. 

PRINTING RECORD ON APPEAL. 
Where the sole question involved in an appeal is whether the judgment 

appealed from is in conformity with the opinion of this Court in  a 
former appeal in  the same case, it  is not necessary that the transcript 
should contain any part of the record other than the formal recitals 
showing that  the court was properly constituted and held, the pro- 
ceedings had subsequent to the filing of the opinion of this Court, 
and the exceptions made to such subsequent proceedings. Simmons 
w. Allison, 556. 

PROBABLE CAUSE, 262. 

PROBATE. 
1. The adjudication by the clerk of the Superior Court that  a certificate 

of probate is correct and sufficient is presumptively true, but such 
presumption may be rebutted by competent evidence. Hughes V.  
Long, 52. 

2. Where, in the trial of a n  action, the probate of an instrument became 
material and i t  appeared that it  was taken by one who had formerly 
been a notary public, but whose commission had expired two years 
before, and there was no proof that he had a t  any other time during 
that  period exercised the office, or that he was recognized a s  such 
a n  official in the community in  which he lived: Held, that the pro- 
bate was void and the certificate of the clerk adjudicating its correct- 
ness and the order of registration were invalid. Ibid.  

PROCESS OF COURTS. 
The law will not allow its precepts and process to be interfered with until 

their execution has been completed; hence, property in  the hands 
of a sheriff, under a mandate in claim and delivery proceedings 
ordering him to deliver it  to the plaintiff, is not subject to attach- 
ment, notwithstanding the fact that a mortgage under which the 
claim and delivery plaintiff proceeds is unregistered. Williamson 
w. Nealy, 339. 

Service of: 
A city or town constable has no authority to serve beyond the limits of - 

his town or city, process directed to "a constable or other lawful 
officer of the county"; to authorize him to make such service the 
process must be directed to him, not necessarily in  his individual 
name as such officer, but in  the name of the office he holds. Davis 
w. Sanderlin, 84. 

PROMISE TO PAY P E B T  OF ANOTHER. 
A new par01 contract to pay the dgbt of another, superadaed to the 

original cause of action which remains in force and is not sub- 
stituted for it, is void. Haun w. Burrell, 544. 

PUBLIC LAND, ENTRY OF. 
1. An alleged entry of public lands without survey or grant from the 

State is  insufficient ground upon which to base a claim thereto. 
S. v. Calloway, 864. 
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PUBLIC LAND, ENTRY OF-Continued. 
2. Where, in  the trial of an indictment under sec. 1070 of The Code, the 

defendant, in support of his defense that he had entered upon the 
land under a bona fcde claim of right, introduced in evidence a n  
entry of public lands reciting that he had entered and located "640 
acres in  C. County on the headwaters of W. Creek, beginning on a 
pine . . . and runs southeast 40 poles; thence northeast and 
various other courses so as to include 640 acres." No survey was 
ever made and no grant obtained from the State: Held, that the 
entry was insufficient to support a claim to the land. Ibid. 

PUBLIC ROAD. 
1 .  A public road is one that  is dedicated to the public and worked by a n  

overseer appointed according to law. Collins v. Patterson, 602. 
2 .  A neighborhood road not dedicated to the public, but used by the public 

under pernlission or license of the owner of the land, is not a public 
road within the meaning of sec. 2056 of The Code, which provides 
that the owner of land in cultivation to which there is no road may 
maintain a petition for a cartway over the land of any other person 
connecting petitioner's land with a public road. Ibid. 

Working Convicts on: 
1. The county commissioners have authority under sec. 3448 of The Code 

to provide for the working upon the public roads, etc., any one 
legally convicted of any crime or misdemeanor, or upon failure of 
one to enter into bond to keep the peace, etc.. or to pay or properly 
secure the payment of cost or fines. S .  v. Ymclle, 874. 

2 .  The order of the commissioners directing the employn~ent of a con- 
vict upon the public roads, and committing him to the custody of a 
superintendent of such public works, is not a n  additional sentence 
or judgment pronounced by the commissioners but an incident t o  
the sentence proper imposed by the court in contemplation of which 
the prisoner committed the offense. Ibid. 

QUANTUM MERUIT. 
Where repairs have been made on a bridge, and the work has been 

accepted by the county, the contractor may recover therefor on a 
quantum nzeruit for the reasonable and just value of the work and 
labor done and material furnished, though the action was brought 
on a special contract for the repairs made with supervisors who had 
no authority to make the contract. lMcPhail v. Commissioners, 330. 

QUIET ENJOYMENT, COVENANT OF. 
In  a n  action on a covenant for quiet enjoyment it  was not error to refuse 

to allow the defendant credit for rents where plaintiff does not claim 
interest on the price paid for the land. Wyche v. Ross. 174.  

QUI TAM ACTION. 
1. In  an action for a penalty, the person suing the'refor is the proper 

party plaintiff unless the statute directs otherwise. Goodwin u. 
Fertilizer Works, 120. 

2 .  Under secs. 2190, 2191, and 2193 of The Code, requiring each sack of 
fertilizer sold to have a tag attached and affixing a penalty for non- 
compliance therewith, to be recovered by any one suing therefor, the 
person suing for the penalty, and not the Department of Agriculture 
or the State, is the proper party plaintiff. Ibid. 
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QUI TAM ACTION-Continued. 
3. A statute providing for the recovery of penalties by private persons 

is not in conflict with sec. 5 of Art. IX of the Constitution which 
appropriates the net proceeds of all fines and penalties to the school 
fund. (Sutton w. Phillips, 116 N. C., 502, followed.) Ibid. 

RAILROAD COMPANIES, 688. 
1 .  One who boarded a train and, upon offering a ticket to a station a t  

which the train was not scheduled to stop and refusing to pay the 
fare to the next station beyond, a t  which the train would stop, was 
ejected from the train, cannot recover punitive damages for the tor-t 
where the ejection was done without insolence or undue force. 
Allen v. R. R., 710. 

2. A conductor of one train is  not bound by the advice or instructions 
given by the conductor of another train, if in conflict with instruc- 
tions from the company. Ibid. 

3. Where a person walking on the side-path of a railroad, where he is 
safe, falls from running or otherwise so as to be struck by the loco- 
motive when it  is too late for the engineer to stop, no fault can be 
imputed to the engineer; and where, in the trial of an action for 
damages for the injury to such person resulting in  his death, those 
facts appeared, together with the further fact that deceased heard 
and could, by looking backward, have seen the train, i t  was not error 
in the trial judge to hold that in no view of the evidence could the 
plaintiff recover. Markham w. R. R., 715. 

4. An engineer seeing a person walking on or near the railroad track, 
and having no reason to know or believe that he is disabled in any 
way from seeing, hearing, and understanding the situation, is allowed 
to presume that the person i s  sane and prudent and will either 
remain upon the side-track, where he is safe, or will leave the roadbed 
proper upon the approach of the train. Ibid. 

5. Where the charter of a railroad company provides that  when the com- 
pany has appropriated land without authority no action shall be 
brought by the owner except a petition to have the damage assessed, 
and fixes no limitation of the action, such petition is neither a n  
action of trespass nor one on a liability created by statute within 
the meaning of The Code, sec. 155  ( 2 )  and ( 3 ) ,  (statute of limita- 
tions),  and the refusal of the trial judge to submit a n  issue upon 
the statute of limitations was not error. Utleq w. R. R., 720. 

6. A conductor while in charge of an independent train is a vice-principal 
as  to brakeman on the train. Purcell v. R. R., 728. 

7. The servants of a railroad company have the right to expect and 
demand that  reasonable care shall be exercised by the company in 
providing for their protection. Ibid. 

8. Where a brakeman, in accordance with his duty, was about to uncouple 
a car and the conductor uncoupled it  and started the train without 
notice to the brakeman, who i n  consequence fell and was injured: 
Held, that  the company was negligent and liable for the injury. Ibid. 

9. In  the trial of an action for injuries to a brakeman caused by the 
negligence of the conductor, defendant was not prejudiced by a n  
instruction that the conductor could change his own relation to the 
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company from that of alter ego to that of fellow-servant of the brake- 
man by volunteering to anticipate the plaintiff in  the performance of 
his ordinary duty. Ibid. 

10. I t  is the duty of an engineer while running an engine to keep a careful 
lookout along the track in order to avoid or avert danger in case he 
shall observe any obstruction in his front. Phar r  v. R. R., 751. 

11. Where a man, apparently intoxicated or asleep, or both, was lying 
so near the outer side of a rail as to expose himself to danger from 
a passing engine, and the engineer, by ordinary care, could have 
seen him in time to stop the train by the use of the appliances a t  his 
command and without peril to passengers on the train, before the 
engine struck him, the company is liable for the resulting injury, 
notwithstanding the man's contributory negligence. Ibid. 

12. I t  is the duty of one approaching a railroad crossing to use ordinary 
and reasonable care to avoid accident and to exercise his senses of 
hearing and sight to keep a lookout for approaching trains, and if 
he does not do so but drives inattentively upon the track without 
keeping a lookout or listening for approaching trains, and injury 
results, he is ordinarily, but not in all cases, guilty of contributory 
negligence. Mayes v. R. R., 758. 

13. In  the trial of an action to recover for injuries received a t  a railroad 
crossing, i t  was not erkor to refuse to charge that, though plaintiff 
looked and listened and did not see or hear the approaching train, 
yet, if he might have done so, it  was contributory negligence. Ibid. 

14. I n  the trial of an action to recover for injuries received a t  a railroad 
crossing, it  was not error to refuse to charge, in  response to a special 
request by defendant, that though defendant was running its train 
backward on a dark night, a t  excessive speed, and without ringing 
the engine bell and without a light on the front end of the leading 
car, yet, if plaintiff could have avoided the injury by the use of 
reasonable care, the jury should find him guilty of contributory negli- 
gence, the court having already charged the jury as  to the duty of 
the plaintiff to stop and look and listen before attempting to cross. 
Ibid. 

15. In  the trial of an action for damages, i t  appeared that plaintiff at- 
tempted to walk across a trestle on defendant's road, and while so 
doing was struck by a train and injured. The trestle was about 300 
feet long and 50 high. Before going on the trestle plaintiff saw a 
signboard warning all persons not to cross it, and he knew, too, that 
i t  was about time for a train to pass: Held, that  i t  was not error 
to direct the jury to find the plaintiff was guilty of contributory 
negligence. Little v. R. R., 771. 

16. Where, in  the trial of an action for damages, it  appeared that plain- 
tiff, while crossing a long high trestle, saw a train coming and got 
out on the cap-sill, but was struck by some part of the t rain;  that 
workmen repairing the bridge often took that position to avoid 
passing trains without injury; that the engineer saw plaintiff on the 
trestle and slowed down; that, seeing plaintiff go out on the cap-sill - 

and thinking he was safe, he did not stop his train but crossed the 
trestle a t  the usual rate of speed: Held, that  i t  was not error to 
instruct the jury, if they believed the testimony, to find that the 
engineer had exercised reasonable care. Ibid. 
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RAILROAD COMPANIES-Continued. 
17 .  Sec. 1973 of The Code, making it a misdemeanor to run freight trains 

on Sunday, contains nothing in its provisions suggestive of a purpose 
to interfere with interstate traffic, or indicative of any intent other 
than to prescribe a rule of civil conduct for persons in  the territorial 
jurisdiction of the Legislature; and, although to some extent and 
indirectly affecting interstate commerce, so far  as  it  relates to trains 
engaged in carrying freight from one State to another on Sunday, 
i t  is not unconstitutional. S. v. R. R.. 814. 

18.  Such a law will remain valid unless and until i t  shall be superseded 
by an act of the United States Congress which has the right to replace 
all State legislation affecting interstate commerce by express con- 
gressional enactment affecting all railways engaged in interstate 
commerce. While the State may not interfere with transportation 
into or through its territory, "beyond what is absolutely necessary 
for self-protection," it  is authorized, in the exercise of police power, 
to provide for maintaining domestic order and for protecting the 
health and morals of i ts  people. Ibid.  

19.  Sec. 1973 of The Code, providing that freight trains shall not run later 
than 9 o'clock Sunday morning, was violated prima facie when de- 
fendant's train arrived a t  Greensboro a t  1 0 : 2 5  o'clock a. m. on Sun- 
day, and, if the defense relied upon, to an indictment for running 
trains on Sunday, was that it  was necessary to run later than the 
hour fixed by the statute in  order to preserve the health or save the 
lives of the crew, it  was incumbent upon the defendant to prove that  
the unlawful act was done under the stress of such necessity. Ib id .  

20. Where the only evidence offered in support of such defense was that 
water could not be obtained from a tank at  a station passed by the 
train before reaching Greensboro, and that it  could not have been 
obtained by pumping (the well being empty), and i t  appeared that 
food and water could have been obtained a t  any other station passed 
by the train: Held. that such evidence was insufficient, and the 
authorities of the railway company should have ordered the train 
to a siding a t  a time early enough to preclude all possibility of a 
necessity for violating the statute. Ib id .  

RAILWAY COMPANIES, ASSOCIATED LINES. 
1 .  Where two or more common carriers unite in  forming a n  association 

creating a through line for the transportation of freight, payment 
of tariff charges to be made a t  the beginning or end of the trans- 
portation, with through bills of lading giving the names of the traffic 
agents of the different lines, the freight charges to be divided accord- 
ing to the respective mileage of the companies, they become a co- 
partnership, and each line is  liable for any damage resulting from 
delay or otherwise on any part of the through line, notwithstanding 
a provision in the bill of lading that each company shall be liable 
only for loss or damage occurring on its own line. Rocky Mount 
Mil l s  v. R. R., 693.  

2 .  In the trial of an action against a railroad company for loss occa- 
sioned by its delay in transporting machinery shipped over its line 
by plaintiff, which was engaged in equipping a cotton factory, it  
appeared that workmen employed by the plaintiff were forced to 
remain idle, though under pay of plaintiff: Held, that the measure 
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RAILWAY COMPANIES, ASSOCIATED LINES-Continued. 
of plaintiff's damagee: was the interest on the unemployed capital, 
the wages paid to workmen, and such other costs and expenses in- 
upon the effect of the contract, was cured by the verdict. Did.  ' 

3. Where, in the trial of an action against two railroad companies for 
damages for delay in transporting freignt, i t  appeared that the con- 
tract of shipment was made with an association of freight lines of 
which defendants were members, and the court submitted to the jury 
an issue as  to whether, under the contract of association, the roads 
over which the freight was carried were responsible for the entire 
obligation of the contract of carriage, the jury answered in the affirm- 
ative: Held, that the error, if any, i n  permitting the jury to pass 
upon the effect of the contract, was cured by the verdict. Ibid. 

RAILROAD CROSSING, ACCIDENT AT. 
1. I t  is  the duty of one approaching a railroad crossing to use ordinary 

and reasonable care to avoid accident, and to exercise his senses of 
hearing and sight to keep a lookout for approaching trains, and if 
he does not do so, but drives inattentively upon the track without 
keeping a lookout or listening for approaching trains, and injury 
results, he is ordinarily, but not in all cases, guilty of contributory 
negligence. Mayes v. R. R., 758. 

2. In  the trial of an action to recover for injuries received a t  a railroad 
crossing, it  was not error to refuse to charge that,  though plaintiff 
looked and listened and did not see or hear the approaching train, 

. yet, if he might have done so, i t  was contributory negligence. Ibid. 

3. In  the trial of an action to recover for injuries received at  a railroad 
crossing. i t  was not error to refuse to charge, in response to a special 
request by defendant, that  though defendant was running its train 
backward on a dark night, a t  excessive speed and without ringing 
the engine bell and without a light on the front end of the leading 
car, yet if plaintiff could have avoided the injury by the'use of 
reasonable care, the jury should find him guilty of contributory negli- 
gence, the court having already charged the jury as to the duty of the 
plaintiff to stop and look and listen before attempting to cross. Ibib. 

RATIFICATION OF CONTRACT BY INFANT. 
A conditional promise by one, after having reached his majority, to pay 

a note given during his infancy, the promise being hedged about 
with the statement that he would pay when he could do so 'without 
inconvenience to himself, and with a refusal to fix a time for payment, 
does not amount to a ratification, since, in order to amount to a 
ratification of a voidable instrument by an infant, the promise must 
be unconditional, express, voluntary, and with a full knowledge that 
he is not bound by law to pay the original obligation. Bresee v. 
Stanly, 278. 

RECEIPT. 
1. A receipt i n  full, when i t  is only an acknowledgment of money paid 

and does not constitute a contract in itself, is only prima facie con- 
clusive, and the recited fact may be contradicted by par01 testimony. 
Keaton v. Jones, 43. 
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RECEIPT-Continued. 
2. A memorandum signed by the parties to a transaction and stating 

"this is to show that J. & Co. and J. D. K. have this day settled al l  
accounts standing between them to date, and all square, except the 
balance of $300 as  dealing with and through S. & Son, for which 
amount we hold both responsible," is not a contract, but only evi- 
dence of a settlement, and subject to be explained by par01 proof. 
Ibid. 

RECEIVER, ALLOWANCE TO. 
An allowance to a receiver is  a part'of the costs of the action and usually 

taxable against the losing party, but the court below may, in  i ts  
discretion, divide it  between the parties, a s  in case of referee's fees. 
Rimmons v. Allison, 556. 

Appointment of, for Lunatic's Estate, 359. 
Funds in Hands of: 

Where a fund in the hands of a receiver appointed in an action has 
been adjudged by this Court to be paid over to the plaintiffs, i t  cannot 
concern the defendants in what manner the court below shall divide 
i t  among the plaintiffs, Rimmons v. Allison, 556. 

RECOVERY, FRUITS OF. 
1. A creditor who is made a defendant in a creditor's bill to set aside a 

common debtor's deed of assignment as fraudulent, may become a 
plaintiff by confo'rming to the usual requirements, and, by concurring 
i n  and actively aiding the establishment of the allegations of the 
complaint, becomes entitled to  share in the fruits of the recovery. 
(Hancock u. Wooten, 107 N. C., 9, distinguished.) Goldberg v. 
Cohen, 68. 

2. Where, in a suit begun in December, 1894, by creditors to set aside a 
deed of assignment as  fraudulent, P., a preferred creditor in  the 
deed, was made a party defendant in  1895, after having himself 
begun an independent action attacking the deed as  fraudulent, and 
filed an answer in 1896, in  which he disclaimed any purpose to claim 
under the deed, and concurred in the allegations of the complaint 
except such as  assailed the bona fides of his debt, and was allowed 
to become a plaintiff as other creditors who had come in after the 
commencement of the action, and thereupon the plaintiffs withdrew 
their attack upon P's debt and accepted his active'participation i n  
the prosecution of the suit, in which the only issue related to the 
fraudulent character of the deed: Held, that  P. was entitled to be 
treated a s  a party plaintiff and to share pro rata in the recovery upon 
setting aside the deed. Ibid. 

RECORD ON APPEAL. 
1. An appellant, being con~pelled to print the whole of the "case on 

appeal," he is, when successful in this Court, entitled to have taxed 
against the appellee the cost of printing the whole case on appeal 
and such other matter as may be required by Rule 31 to be printed, 
but not for the printing of matter beyond the requirements (if the 
whole is in excess of 20 pages). Mining Co. v. Bmelting Co., 415. 

2. Since all irrelevant and immaterial matter sent up as  a part of the 
case on appeal unnecessarily adds to the cost of copying and printing, 
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RECORD ON APPEAL-Continued. 
trial judges and counsel are  admonished not to make cases on appeal 
dumping ground for the entire evidence and other minut iz  of the 
trial below. Ibid. 

Truth of: 
The court below having control of its record to pass upon and make 

i t  speak the truth, this Court will not review the refusal by the lower 
court of an application for the correction of its record as  to the cir- 
cumstances under which an entry was made thereon. Woodworking 
Co. v. Southzoick, 611. 

REFEREE'S REPORT. 
1. This Court cannot make a finding of facts, and when a referee's report, 

containing a large volume of evidential facts but without a single 
finding of fact either by him as referee or by the judge below, comes 
to this Court i t  will be remanded in order that the facts may be 
found. Fouihee v. Beckwith, 178. 

2. I t  was the duty of the judge below, when the report of the referee 
came before him in such shape, to remand the case to the referee for 
the findings of fact. Ibid. 

REFERENCE BY COUNSEL. 
While it  is ordinarily the rule that consent references cannot be set aside 

except by consent or by the death of the referee, yet the court retains 
jurisdiction of the action, and may direct a nonsuit for failure to 
prosecute it. Stith v. Jones, 428. 

REMOVAL OF ACTION. 
If the application for removal of a n  action to the proper county be made 

before the time for answering expires, i t  matters not when the motion 
is  heard. Alliance v. Murrell, 124. 

Causes to Federal Court: 
Where neither the petition for the removal of a cause from a State 

to a Federal Court on the ground of diverse citizenship, nor any 
other part of the record shows the diverse citizenship a t  the com- 
mertcement of the action, the Federal Court is without jurisdiction, 
and its order of removal, based on such defective petition, is a 
nullity. Bradley v. R. R., 744. 

RES JUDICATA. 
1. Where R. B., as  administrator of J., admitted, by an account placed 

with but not filed or audited by the clerk of the Superior Court as  a 
final account, that he was indebted to his intestate's estate in  a 
specific sum, and died without finally settling the estate, a judgment 
in  an action by an administrator d. b. n. to recover said specific sum 
is not a bar to the recovery, in a n  action for the settlement of the 
whole estate, of a n  additional sum which the plaintiff, a t  the time 
of the first action, did not know to be due. Jones v. Beaman, 300. 

2. The judgment o r  decree of a court of competent jurisdiction is con- 
clusive not only as  to the subject-matter actually determined thereby. 
but also as  to every other matter which properly belonged to the 
subject in  litigation, and which the parties, by the exercise of reason- 
able diligence, might have brought forward a t  the time and had 
determined respecting it. Wagon Go. v. Byrd, 460. 
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RESTITUTION OF ATTACHED PROPERTY: 

1. Code, see. 373, providing for the restitution of property upon a n  order 
dissolving the attachment, does not apply to cases where there has 
been a sale or transfer of the property by the defendant to the plain- 
tiff after the levy of the attachment. Jackson v. Bumett ,  195. 

2. Notwithstanding the dissolution of a n  attachment, the plaintiff, who 
claims that  the property has been transferred to him by the defend- 
ant after the levy of the warrant, is entitled to have submitted to the 
jury an issue as  to the ownership of the property. Ib id .  

RESTRAINT OF TRADE, WHAT IS NOT, 1. 

RESTRICTED ENDORSEMEST OF PAPER, 307. 

RIGHT OF' WAY, 688. 

Where the charter of a railroad company provides that  when the com- 
pany has appropriated land without authority no action shall be 
brought by the owner except a petition to have the damage assessed, 
and fixes no limitation of the action, such petition is neither a n  
action of trespass nor one on a liability created by statute within the 
meaning of The Code, see. 155 ( 2 )  and (3), (Statute of Limitations), 
and the refusal of the trial judge to submit an issue upon the )Statute 
of Limitations was not error. Utley v. R. R., 720. 

SALE, EXERCISE OF POWER OF. 

Where land, mortgaged to a clerk of court to secure fine and costs as  pro- 
vided by statute, was sold by the clerk under the power in the mort- 
gage, a deed executed by him after he has gone out of office, is invalid 
and vests no title in  the purchaser. Bhew v. Call, 450. 

For Taxes: 
Plaintiff sought to have the defendant tax collector enjoined from sell- 

ing his property for the nonpayment of taxes for the years 1895 and 
1896, upon the ground that the -defendant had no authority to collect 
the taxes for 1896 because the commissioners had, in  violation of law, 
turned over to him the tax list for 1896 for collection without his hav- 
ing settled the taxes of 1895 and produced a receipt therefor: Held. 
that the injunction was properly refused, the taxes not being illegal 
or the assessment illegal or invalid. XcDonald v. Teague, 604. 

Negotiation of by Broker: 
A broker is not entitled to commissions on a sale unless he finds a pur- 

chaser in a situation and ready and willing to complete the purchase 
on the terms agreed upon between the broker and vendor. Mallonee 
v. Young, 549. 

Of Good Will, 1. 

Of Land a t  Auction: 
1. An advertisement of sale of land a t  auction to the highest bidder is a 

proposition by the advertiser to sell a t  the highest bid, and the last 
and highest bidder accepts the offer and the contract is complete. 
Proctor v. Finleg, 536. 
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2. The auctioneer a t  a sale is the agent of the seller, and becomes the 
agent of the last and highest bidder to complete the sale by signing 
such contract or memorandum thereof as  will meet the requirements 
of the Statute of Frauds. Ibid. 

3. The Statute of Frauds does not require that a memorandum of sale 
be subscribed, but only signed; hence, the signing by the auctioneer 
of the name of the highest bidder a t  a n  auction sale on'the side of the 
printed advertisement, with an entry of the price bid, is a sufficient 
signing of the contract to bind the bid-der. Ibid. 

SALE O F  LAND FOR ASSETS. 
1. Where, in  a proceeding to sell lands of a decedent for assets, there is  

an order of sale followed by a sale and decree of confirmation, the 
judgment can only be set aside by an independent action for that pur- 
pose. Rawls  v. Carter, 596. 

2. In  a proceeding by an administrator to sell land of a decedent for 
assets, a creditor has no right to become a party plaintiff. Ibid. 

SELF-DEFENSE. 
1. The question whether a defendant, indicted for assault with a deadly 

weapon has reason to believe that the person attacked intended to as- 
sault him, is a question for the consideration of the jury, and not for 
the defendant or the trial judge, who should submit the case with 
appropriate instructions. S. v. Harris,  861. 

2. Where defendant and prosecutor, unfriendly for some time, had words, 
after which, the defendant testified, the prosecutor followed him, 
with his hand a t  his hip pocket, as  he went to his cart;  and that, 
fearing the prosecutor, and fearful of assault, he then shot him: 
Held, that  the court erred i n  charging the jury that, i f  they believed 
the evidence, in any aspect, the defendant was guilty. Ibid. 

SELLING WITHOUT LICENSE. 
The permission given in sec. 23, ch. 116, Laws 1895, to sell articles of 

one's own manufacture without taking out peddler's license is  per- 
sonal to the manufacturer, and does not extend to a n  agent employed 
by the manufacturer to sell his goods. S. v. Rhyne ,  905. 

SERVICE OF PROCESS. 
A city or town constable has no authority to serve, beyond the limits of 

his town or city, process directed to "a constable or other lawful officer 
of the county"; to authorize him to make such service, the process 
must be directed to  him, not necessarily in  his individual name as 
such officer, but in the name of the office he holds. Davis v. Sander- 
l in,  84. 

SERVICE OF NOTICE. 
1. Service of notices under sec. 597 of The Code must be made by a n  offi- 

cer authorized generally and by virtue of his office to serve process of 
the court having jurisdiction of the action in which the notice is 
given. Cullen v. Absher, 441. 



SERVICE OF NOTICE-Continued. 
2. A notice of deposition signed by a party to the action is not process. 

Ibid. 

3. A town constable cannot serve a notice to take depositions in  a n  action 
pending in the Superior Court. Ibid. 

SHERIFF, ACTIO'N AGAINST, 350. 
Property i n  Hands of, Not Subject to Attachment, 339. 

SINGLING OUT WITNESS. 
An instruction to the jury that if they believe a certain witness told the 

truth, and that a fact is as testified to by him, they should find for the 
plaintiff; but that if they do not believe that such witness told the 
t ruth and that the facts are as  testified to by the other witnesses, then 
they should find for the defendant, i s  not erroneous as  being obnox- 
ious to the rule which prevents-the singling out one witness where 
the, testimony is conflicting and directing the jury to find according 
to his evidence. Harr is  v. Murphy, 34. 

SPECIAL TAX. 
1. Where a statute authorizing the levy of a tax beyond the constitutional 

limit for a special purpose is infra vires, the taxes collected beyond 
the requirements of the special purpose may be turned into the gen- 
eral fund and used for general purposes, but where the act authorizes 
the levy partly for a "special purpose" and partly for a general pur- 
pose, i t  is ultra vires and no part of the levy can be collected. Wil- 
liams w. Commissioners, 520. 

2. Where a n  act (ch. 201, Laws of 1895) authorized the commissioners of 
a county to levy a special tax in  excess of the constitutional limit, 
"for the special purpose of maintaining the free public ferries of said 
county and maintaining, constructing, and repairing the bridges in 
said county, and meeting the other current expenses of said county": 
Held, that the levy for "meeting the other current expenses of the 
county" was not a levy for a "special purpose" within the meaning 
of the exception to section 6 of Article V of the Constitution, and 
rendered void the whole act i n  respect to the levy for the other pur- 
poses named, and the collection of the whole should be enjoined. Ibid. 

SPECIAL VENIRE. 
I t  is not error in  the trial judge when ordering a special venire to  direct 

the sheriff to summon only freeholders who have paid their taxes for 
the preceding year, who had not served on the jury within the last 
two years, who had no suits pending and a t  issue in the court, and 
who were not under indictment in  the court. 8. v. Cody, 908. 

STATE, LIABILITY OF FOR COSTS OF ACTION. 
Upon the failure of the litigation. the State is, under section 536 of The 

Code, liable for the costs of an action authorized by act of the General 
Assembly and prosecuted in its name by the solicitor, and judgment 
may be rendered in such action against the State for such costs. 
Query, as to how the judgment will be satisfied. Blount v. Simmons, 
50. 



INDEX. 

STATUTES, AMENDMENT AND REPEAL OF. 
1. Chapter 83, Laws of 1893. entitled "An act to amend chapter 604, Laws 

of 1889" (which act of 1889 placed the trial of the offense of abandon- 
ment under the jurisdiction of a justice of the peace), is not defeated 
in its purpose of repealing the act of 1889 by an ambiguity arising in 
the body of the act in the failure to specify "Laws of 1889." S. w. 
Woolard, 779. 

2. The title of an act is a legislative declaration of the tenor and object 
of the act, and when the meaning or subject-matter of a statute is a t  
all doubtful the title should be considered. Ibid. 

3. An act of the Legislature subsequent to and in amendment of a former 
act of the same session and correcting an ambiguity therein, is not 
invalicbated by the fact that the date of ratification of the amended 
act i s  erroneously stated, provided i t  sufficiently appears, beyond 
cavil, what prior act is referred to. Ibid. 

Constitutionality of, 120. 
Construction of, 336: 

1. Under sec. 18, ch. 159, Laws 1895, a separate ballot box is not re- 
quired to be provided at  each voting precinct for the election of 
justices of the peace. Such officers are to be voted for on the same 
ticket and in the same ballot box as members of the General Assem- 
bly, county officers, and constables. Foushee v. Christian, 159. 

2. The word "cattle," as used in sec. 1003 of The Code, embraces all 
domestic quadrupeds, including "goats." S. v. Groves, 822. 

Invalid : 
Where the Journal of the General Assembly shows  affirmative:^ that an 

act authorizing the creation of an indebtedness, or the imposition of 
a tax by the State, or any county, city or town, was not passed with 
the formalities r y u i r e d  by section 14, Brticle I1 of the Constitution, 
such Journal is conclusive as against, not only a printed statute pub- 
lished by authority of law, but also against a duly enrolled act, and 
is invalid so far as i t  attempts to confer the power of creating a debt 
or levying a tax. (Carr v. Coke, 116 N. C.. 223. distinguished.) Bank 
z. Commissioners. 214. 

STATUTE OF FRAUDS. 

1. Under a par01 agreement to convey real estate, the person who is to 
receive the conveyance cannot plead the Statute of Frauds if the 
other is able and willing to perform his contract. Taylor w. Russell, 
30. 

2. The auctioneer a t  a sale is the agent of the seller, and becomes the 
agent of the, last and highest bidder to complete the sale by signing 
such contract or memorandum thereof as  will meet the requirements 
of the Statute of Frauds. Proctor v. Finley, 536. 

3. The Statute of Frauds does not require that a memorandum of sale be 
subscribed, but only signed; hence, the signing by the auctioneer of 
the name of the highest bidder a t  an auction sale on the side of the 
printed advertisement, with a n  entry of the price bid, is a sufficient 
signing of the contract to bind the bidder. Ibid. 
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STATUTE OF FRAUDS-Continued. 
4. When the answer denies the alleged promise, the Statute of Frauds can 

be relied on without being pleaded. Haun v. Burrell, 544. 

5. The consideration of a new promise to pay a debt may be proven by 
parol. Ibid. 

6. A new parol contract to pay the debt of another, superadded to the 
original cause of ection, which remains in force and is not substi- 
tuted for it, is void. Ibid. 

7. A promise by a vendee, that, if he purchase a certain tract of land. he 
will pay a note of the vendor to a third person, is void within the 
Statute of Frauds. Ibid. 

STOCK OF BANK, TRANSFER OF. 

Where stock in a bank was bequeathed to trustees in trust for one for 
life, with remainder over, and the executors of the estate, by a simple 
endorsement, without indicating whether the transfer was a sale or 
payment of the legacy, transferred the certificate to the life bene- 
ficiary, who transferred i t  to the bank, which had notice of the pro- 
visions of the will, but did not make inquiry as to the nature of the 
transfer; and i t  further appeared that  the condition of the estate did 
not necessitate a sale of the stock by the executors: Held, that  the 
bank was negligent in not making the necessary inquiries, and is lia- 
ble for the loss of the stock to the remainderman. Cox v. Bank, 302. 

SUBROGATION. 

1. J., being indebted to H., assigned to him an unsecured note of P. for 
$983. H. insisting upon security, J. induced P. to execute a mortgage 
to secure a note for $1,618, covering the aggregate of other indebted- 
ness and the $983 note, which latter, however, was in  no wise men- 
tioned in the new note or mortgage. J. then assigned the $1,618 note, 
before maturity, to V. & B. as  collateral security for a debt due by 
him to them, the latter having no notice of the fact that the $1,618 
note included the debt which had been assigned to H. Subsequently, 
J. made a general assignment of all his property to a trustee, giving 
a preference to the debt due to V. & B. By a foreclosure of the P. 
mortgage, the debt of V. & B. was paid without entrenching upon the 
funds in the hands of the trustee, which were sufficient to pay V. & 
B.'s debt and prior preferences: Held, (1) that the fact that V. & B. 
had two securities for their debt does not entitle H., who had no lien 
upon the property appropriated to the payment of V. & B.'s debt, to be 
subrogated to the rights of the latter under the trust deed. ( 2 )  That 
while H. may have enforced his equitable lien against J. and P. be- 
fore the mortgage mas paid off by the foreclosure sale, he cannot 
follow the fund arising from such sale either into the hands of V. & 
B., since they took the P. note and mortgage for value and without 
notice of H.'s equity, or into the hands of the trustee of J., since it  is 
not and never has been in his hands. Vaughan v. JefSreys, 135. 

2. Where a married woman obtains a loan and gives a mortgage to dis- 
charge a lien on her separate estate, and such mortgage is void. the 
lender is not entitled to be subrogated to the lien of the mortgage so' 
discharged. Loan Association a. Black, 343. 
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SUMMONS, DEFECTIVE. 
1. A motion to quash and dismiss proceedings for defective summons 

comes too late if made after defendant has appeared and engaged i n  
the trial of the case on the merits. McBride v. Welborn, 508. 

2. Upon motion of the plaintiff in  an action, after trial has been entered 
into, the judge is empowered, under Co&e, sec. 908, to  allow amend- 
ment of defective summons. Ibid. 

Presumption of Service of: 
Where all the legal parties are  made defendants in  a summons issued 

in an action to foreclose, and the summons is returned executed, such 
return carries with it  the presumption of service and gives the court 
jurisciiction and authority to  proceed to judgment. But this pre- 
sumption may be rebutted and judgment set aside upon evidence show- 
ing that in  fact the summons had not been served. Chadbourn v. 
Johnston, 282. 

SUNDBY, EMBRACED IN TERM O'F COURT. 
1. When a term of court is set by statute to begin on a certain Monday, 

and to last for "one w e e k  (or two or three weeks, as  the case may be), 
i t  embraces the Sunday of each week (unless sooner adjourned), and 
time expires by limitation a t  midnight of that day. Taylor v. Ervin, 
274. 

2. A verdict entered on Sunday of a week set for the duration of a court, 
in  the absence of an earlier adjournment, is legally entered. Ibid. 

3. In special cases, ex necessitate. a court may sit on Sunday. Ibid. 

4. There being no inhibition of a verdict rendered on Sunday, either a t  
common law or by statute, a judgment entered on that  day (by virtue 
of the statute, Code, see. 412, that it  shall be entered up a t  once on 
the verdict) is  valid. Ibid. 

SUPERIOR COURT, APPOINTMENT OF JUDGE TO HOLD TERM OF. 
1. The inhibition contained in section 11, Article fV of the Constitution, 

applies neither to the holding by any judge of the Superior Court of 
one or more regular terms of said court by exchange with some other 
judge, and with the sanction of the Governor, nor to the holding of 
special terms under the order contemplated in  said provision. S. v. 
Turner, 841. 

2. A judge of the Superior Court who presides in  another district by 
appointment of the Governor, is  a de facto judge of the court so held, 
and all his acts in that capacity a re  valid. Did.  

SUPERIOR COURT CLERK, MORTGAGE TO. 
Where land mortgaged to a clerk of court to secure fine and costs, as pro 

vided by statute, was sold by the clerk under the power in the mort- 
gage, a deed executed by him after he has gone out of office is invalid 
and vests no title in the purchaser. X h m  v. Call, 450. 

SUPPLEMENTAL PROCEEDINGS. 
1. Where supplemental proceedings had discovered that the defendant 

held, partly in  money and partly in choses .in action, a specific fund 
which, in  a suit brought for the purpose, the jury had found to belong 
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SUPPLEMENTAL PROCEEDINGS-Continued. 
to the plaintiff, and for the recovery of which the plaintiff had judg- 
ment according to the verdict, and the clerk by his order forbade the 
transfer of the securities and money and directed the defendant to 
pay over the same to the plaintiff, i t  was error in  the judge on appeal, 
after approving the findings of fact by the clerk, to reverse the 
latter's order and appoint a receiver to take charge of the fund until 
the plaintiff should institute an action to recover the specific fund. 
Ross v. Ross, 109. 

2. In  such case, as  soon as the supplemental proceedings had disclosed the 
existence of the fund in the defendant's hands which had been ad- 
judged to belong to plaintiff, i t  only remained for the clerk to order 
the delivery of the fund to the plaintiff and to compel obedience to 
the order by attachment for contempt. Ibid. 

3. The old equity practice of granting a restraining order in  one action 
until another can be brought between the same parties is foreign to 
the present Code system, under which the court, when possessing 
jurisdiction of the parties and subject-matter, will proceed to adminis- 
ter all rights of the parties pertaining to the subject-matter. Ibid. 

SURETIES ON RECEIVER'S BOND. 
1.  Sureties upon the bond of a receiver do not become parties to a suit on 

the same or officers of the court by reason thereof, and their liability 
can be enforced only by an independent action against them, and not 
by a summary proceeding to show cause or by motion in the cause. 
Black v. Gentery, 502. 

2. Where Judgment has been obtained against a receiver he is not a 
necessary party to a n  action against the sureties on his bond. Ibid. 

SURETY, RELEASE OF. 
1. I t  would seem that the doctrine by which a surety is released by indul- 

gence given to the principal debtor is based upon a strict construction 
of the oontract for the benefit of such sureties as  sign notes for the 
benefit of the principal, and without consideration or benefit for 
themselves, and, hence, that it  would not apply to a case where the 
payee of a note becomes a surety on a note by endorsing i t  to another 
in  payment of his own debt or otherwise obtaining full value for it. 
Bank v. Eumner, 591. 

2. Where the only evidence of indulgence given to a principal debtor was 
that  the creditor, in compliance with his request to  be allowed time 
to sell some land in order to pay the debt, gave him thirty days, but 
there was no consideration for such extension and no contract not to 
sue, and suit was Frought to the next ensuing term of court: Held, 
that there was no such indulgence a s  would release the surety. Ibid. 

Wife's Land Considered as, When Mortgaged for Husband's Debt: 
1. While a married woman's lan&, which has been mortgage to secure 

her husband's debt, is to be treated a s  a surety, and will be discharged 
by any  act of the creditor or principal which would release any other 
surety, yet the fact that action on a note signed by husband and wife 
and secured by mortgage on the wife's land is barred as  to her, does 
not bar a suit to foreclose the mortgage. Hedrick v. Byerly, 420. 
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SURETY, RELEASE OF-Continued. 
2. Where a married woman joined her husband i n  a mortgage on land, 

partly his and partly hers, to secure the husband's debt, his land 
should first be sold and the proceeds paid upon the debt in  exonera- 
tion of the wife's land. Bhew v. Call, 450, 

3. Where the lands of a husband, together with lands belonging to his 
wife, are included in a mortgage to secure the husband's debt, and a 
sale and conveyance under the mortgage are invalid, the wife may 
alone maintain an action to have the deed declared void, both as to 
her own and her husband's land. Ibid. 

SURVEY. 
1. While the surface and not the level or horizontal mode of measurement 

is generally adopted in surveys, and the general presumption is that 
a survey of the surface was contemplated by the parties to the deed, 
yet that presumption prevails only where i t  appears feasible and rea- 
sonable to have pursued that course. Stack v. Pepper, 434. 

2. Where a line of survey crossed a perpendicular cliff a t  a place where it  
could not be climbed, and to give the quantity of land called for by 
the survey and to take the line to a boundary shown to have been 
marked in an old survey, i t  was necessary to exclude the distance up 
the face of the cliff, i t  was not error to instruct the jury to exclude 
it  in determining the boundary. Ibid. 

3. While parol evidence is not competent to contradict and change the 
calls in a grant or deed, i t  may be used and marked lines proved to 
locate the corner called for or to show that, by a "slip of the pen," a 
course different from that intended was written in making out the 
survey and grant, as "south" instead of "north." ~ a v & s o n  v. Bhuler, 
582. 

4. When a grant is located by contemporaneously marked lines, those 
lines govern and control its boundary and fix the location so as to 
supersede other descriptions. Deaver v. Jones, 598. 

5. Where there is  conflicting testimony as to the true location of a corner 
forming a boundary of tract of land, the highest evidence is proof of 
the consent of the parties to the deed that certain marked lines or 
corners should constitute the boundary, and the identity of the corner 
is  a question for the jury. Ibid. 

6 .  Where the identity of a corner of a boundary is in question, if the jury 
find from the evidence that an object, such a s  a stone or tree, called 
for a s  a corner. was actually agreed upon by the parties a t  the time 
of the execution of the deed, though it may be reached before the 
distance gives out or before intersecting with another line, which is 
also called for, such a tree or stone must be declared the true corner. 
Ibid. 

. 7. I t  is a rule of law that deeds and grants shall be so run as  to include 
the land actually surveyed with a view t o  its execution, and par01 
evidence is admissible to show that, by mistake of surveyor or drafts- 
man, the calls for course and distance incorporated in  adeed or grant 
are  different from those established by a previous or a contemporary 
running by the parties or their agents. Higdon v. Rice, 623. 
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8. While the plot annexed to a survey as provided in see. 2769 of The 
Code, and made a part of the grant for the purpose of indicating the 
shape and location of the boundary, is not conclusive and cannot, of 
itself, control the words of the body of the grant, yet i t  is competent, 
in  connection with other testimony, as evidence of the location by an 
original survey different from that ascertained: by running the calls 
of the grant. Ibid. 

9. The improper service of a case on appeal is cured by the appellee's 
acceptance of the case and filing exceptions thereto, without objecting 
to the mode of service. Woodworking Go. v. Southwick, 611. 

TAXATION. 
1. Where a statute authorizing the levy of a tax beyond the constitutional 

limit for a special purpose is infra vires, the taxes collected beyond 
the requirements of the special purpose may be turned into the gen- 
eral fund and used for general purposes, but where the act authorizes 
the levy partly for a "special purpose" and partly for general pur- 
poses, i t  is ultra vires, and no part of the levy can be collected. 
Williams v. Commissioners, 520. 

2. Where an act (ch. 201, Laws of 1895) authorized the commissioners of 
a county to levy a special tax in excess of the constitutional limit, 
"for the special purpose of maintaining the free public ferries of said 
county and maintaining, constructing, and repairing the bridges in  
said county, and meeting the other current expenses of said county": 
Held. that the levy for "meeting the other current expenses of the 
county" was not a levy for a "special purpose" within the meaning 
of the exception to section 6 of Article V of the  Constitution, and ren- 
dered void the whole act in  respect to the levy for the other purposes 
named, and the collection of the whole should be enjoined. Ibid. 

TAX COLLECTOR, 604. 
Tax on Fertilizers: 

The statute (sees. 2190, 2191, and 2193 of The Code) requiring each 
sack of fertilizer sold in this State to have a tag affixect thereto, is not 
in violation of clause 3 of section 8 of .Article I of the Constitution, 
relating to interstate commerce. Goodwin v. Fertilizer Works, 120. 

TAXES, PAYMENT OF, BY ADMINISTRATOR. 
Where, in a suit against an administrator who has sold lands of his intes- 

tate for payment of debts, the holder of a docketed judgment against 
the decedent is adjudged: to be entitled to the proceeds of the sale of 
the lands, the administrator is not entitled to retain the amount paid 
by him for taxes and the insurance on the property, but is entitled to 
commission on the amount necessary to pay the plaintiff's judgment. 
Hahn v. Mosly, 73. 

Payment of, Evidence of TitIe: 
When, in the trial of an action of ejectment, the defendant, for the pur- 

pose of showing the character of his own possession and in rebuttal 
of plaintiff's title, offered in  evidence the tax lists for a large number 
of consecutive years to show that the land in dispute had been listed 
for taxation by him and those under whom he claimed, and that plain- 
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TAXES-Continued, 
tiff did not list the land during any of said years: Held, that  such 
evidence was competent and that  its weight was for the jury. P a s b y  
v. Richardson, 449. 

Statute Authorizing Levy of, 214. 

TENANT, RIGHT TO ALLOWANCE FOR REPAIRS. 
Where a contract of lease of waterworks provided that the lessee should 

keep up the repairs, and might add new extensions to the system, and 
that the lessor should not have the right a t  the expiration of the  
lease to take possession of such new extensions without paying for  
the same. the court will, in an action by the lessor to recover posses- 
sion and for the appointment of a receiver, see that such extensions 
a re  taken into account and paid for out of the rents or otherwise. 
Waterworks Go. v. Tillinghast, 343. 

TENDE'R AND REFUSAL. 
1. Where a debtor said to the agent of his creditor that he had money i n  

bank, in  the same building where they met, sufficient to pay the debt 
(and such statement was t rue) ,  and that  he was ready and will- 
ing to pay the debt, but did not actually produce and offer the money, 
because the agent refused to receive it ,  on the ground that he had 
no authority to accept the sum tendered, claiming i t  to be less than 
the creditor's debt: Held, that  such offer was a tender, and the  
actual production of the money was rendered unnecessary by the  
agent's positive and unconditional refusal to accept it. Smith v. 
Building and Loan Association, 257. 

2. Where a principal debtor, after the debt is due, tenders the amount 
due to the creditor, who refuses to accept it, the surety is  discharged, 
and such tender need not be kept open or paid into court. (Parker 
v. Beasleu, 116 N. C., 1, distinguished.) Ibicl. 

3. Where a debtor, whose debt was secured by a mortgage upon his wife's 
land, tendered the amount due to the agent of the creditor, who re- 
fused to accept i t  on the ground that he had no authority to accept 
the a'nlount tendered, it  being less than the creditor clailmed to be 
due: Held, that thi? wife's land was thereby released from liability 
under the mortgage. Ibid. 

TERM O'F COURT. (See Courts.) 

TESTATOR, INTENTION OF, 233. 

TIMBER, STANDING, CONVEYANCE OF. 
A conveyance of all timber measuring twelve or more inches in  diameter 

a t  the stump, growing on a certain tract of land, all of i t  to be cut 
and removed within ten years, includes only the timber of that  dimen- 
sion at  date of conveyance. Warren v. Short, 39. 

TITLE OF STATUTE. 
The title of a n  act is a legislative declaration of the tenor and object of 

the act. and when the meaning or subject-matter of a statute is a t  all  
doubtful, the title should be considered. S. v. Woolard, 779. 
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TORT, AS COUNTERCLAIM TO AN ACTION ON CONTRACT. 
1.  Under sec. 244 (1) of The Code a tort can be pleaded as  a counterclaim 

to a n  action in contract "if connected with the subject of the action." 
Branch v. Chappell, 81. 

2. In  ad  action for work and labor done in cutting timber trees, the de- 
fendant may plead as a counterclaim damage sustained through the 
negligence of plaintiff in permitting fire to escape, whereby property 
was destroyed and expense incurred in preventing greater damage. 
Ibid. 

TRADE, CONTRACT NOT IN RESTRAINT OF, 1.  

TRANSPOlRTATION, DELAY ItN, 693. 

TRESPASS. 
Where, in  the trial of a n  indictment under sec. 1070 of The Code, the 

defendant, in  support of his defense that  he had entered upon the 
land under a bona fide claim of right, introduced in evidence an entry 
of public lands reciting that he had entered and located "640 acres in 
C. County, on the headwaters of W. Creek, beginning on a pine, . . . 
and runs southeast 40 poles, thence northeast and various other 
courses so as to include 640 acres." No survey was ever made and 
no grant obtained from the State: Held, that the entry was insuffi- 
cient to support a claim to the land. S. v. Calloway, 864. 

TRESPASS QUARE CLAUSUM FREGIT, 623. 

TRIAL. 
1. Where, in the trial of an action by one claiming to be the assignee of 

a n  interest in a judlgment obtained by one county against another, 
the only evidence as to the assignment was the record of the case in 
which the judgment was rendered, showing that  the commissioners 
of the creditor county had assigned the judgment against the debtor 
county to various persons, of whom plaintiff's ancestor was one, but 
plaintiff's name nowhere appeared as one of the assignees, i t  was 
error to refuse an instruction that  there was no evidence of an as- 
signment to plaintiff. Xicholson v. Comnzissioners, 20. 

2. An instruction to the jury that if they believe a certain witness told 
the truth, and that a fact is as  testified to by him. they should find for 
the plaintiff, but that  if they do not believe that  such witness told 
the t ruth and that the facts are as testified to by other witnesses, then 
they should find for the defendant, is  not erroneous as being obnox- 
ious to the rule which prevents the singling out one witness where 
the testimony is conflicting and directing the jury to find according 
to his evidence. Harr is  v. Murphy, 34. 

3. Where an instrument intended to operate as  an agricultural lien con- 
tains, on its face, the statutory requisites, except that it  does not show 
that  the money or supplies were furnished after the agreement, i t  i s  
competent to show de hors such instrument that  the supplies were 
furnished after the making of the agreement. Meekins v. Walker, 46. 

4. Where an instrument intended as an agricultural lien contains, on its 
face, the statutory requisites, except that i t  does not show whether 
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TRIAL-Continued. 
the advances were made before or after the agreement, evidence to  
show that  the furnishing was subsequent to the execution of the lien 
would not contradict the written instrument. Ibid. 

5. Where, in  the trial of an action to recover land. the plaintiff relied 
upon a judgment rendered against defendant's husband prior to the 
Constitution of 1868, execution thereon and sheriff's deed to the pur- 
chaser under whom plaintiff claimed, and the defendant objected to 
the judgment because it  contradicted the sheriff's deed, which showed 
that the land was sold subject to the homestead of defendant's hus- 
band: Held, that, inasmuch as the homestead right did not attach 
under the judgment rendered on a debt prior to 1868, the judgment 
was admissible in  evidence. Campbell v. Potts, 530. 

6. In the trial of an action to recover land, the pendency of a summary 
process of ejectment before a justice of the peace, under the Land- 
lord and Tenant Act, between the same parties, cannot be pleached in 
bar, since the question of title is not within the jurisdiction of the 
justice of the peace. Ibid. 

7. If a transaction is secret and exclusively between near relations. th.' 
law imposes upon an insolvent member of the family who disposes of 
his property under such circumstances the burden of rebutting the 
presumption of bad faith. Goldberg v. Cohen, 59. 

8. Where, in  the trial of an action to set aside a deed for fraud, i t  was 
admitted that  the conveyance was voluntary and that the donor owed 
the plaintiffs a large sum of money a t  the time such conveyance was 
made, the burden was properly imposed upon the defendants to show 
that the donor retained at  the time the deed was executed sufficient 
and available property to pay his debts. Ricks v. Stancill, 99. 

9. The refusal to submit issues not raised by the pleadings is  not error. 
Christmas v. Haywood, 130. 

10. I t  being discretionary with the trial judge to permit or disallow a 
leading question to be asked of a witness, his refusal to allow it is 
not error. Ibid. 

11. Parol evidence is not competent to show an acknowledgment of a debt- 
barred by the Statute of Limitations for the purpose of repelling the 
bar. Ibid. 

12. A question propounded to a witness concerning a matter not referred 
to in  the pleadings or involved in the issues is  rightly rejected a s  
irrelevant. Ibid. 

13. In the trial of an action to recover for injuries received a t  a railroad 
crossing, it  was not error to refuse to charge that  though plaintiff 
looked and listened and did not see or hear the approaching train, 
yet, if he might have done so, it  was contributory negligence. Nuyes 
v. R. R., 758. 

14. In the trial of an action to recover for injuries received a t  a railroad 
crossing, it  was not error to refuse to charge, in  response to  a special 
request by defendant. that though defendant was running i ts  train 
backward on a dark night, a t  excessive speed, and without ringinx 
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the engine bell and without a light on the front end of the leading 
car, yet, if plaintiff could have avoided the injury by the use of rea- 
sonable care, the jury should find him guilty of contributory negli- 
gence, the court having already charged the jury as to the duty of the 
plaintiff to stop and look and listen before attempting to cross. Ibid. 

15. In  the trial of an action of claim and delivery of personal property, in 
which defendant alleges that the bill of sale under which plaintiff 
claims is fraudulent, the burden is upon the defendant to prove the 
fraud. unless the instrument is fraudulent upon its face, or enough 
appears therein to raise a presumption of fraud; and a finding by the 
jury that  such bill of sale is not fraudulent will not be disturbed 
unless based on improper evidence or erroneous instructions. Ferree 
a. Cook, 161. 

16. The erroneous rejection of testimony on a trial is cured by a subse- 
quent admission of the fact attempted to be proved thereby. Ibid.  

17. Where, in the trial of an action of claim and delivery for personal 
property, to which the defense was that the bill of sale under which 
plaintiffs claimed was fraudulent, i t  appeared that the grantor, after 
executing the bill of sale for certain property upon a recited consid- 
eration of $4,000, the estimated value of the property, agreed to 
include other property if the grantees would assume and pay other 
debts of his for which they were sureties, and did subsequently insert - 
such other property in the instrument without changing the recited 
consideration: Held, that it  was not error to refuse an instruction 
that, if the plaintiffs and the grantor in the bill of sale agreed on a 
consideration of $4,000 for the transfer of certain personal property, 
and subsequently other property was inserted in the bill of sale with- 
out change of consideration, the instrument was fraudulent. Ibid.  

18. The refusal to give a n  instruction not warranted by the testimony is 
not error. Ibid. 

19. To entitle evidence to be submitted to a jury, i t  must be such as would 
justify the finding of a verdict in  favor of the party introducing it. 
Bryan v. Bullock, 193. 

20. Where, in the trial of a n  action to hold defendant liable as a partner of 
S., i t  appeared that S. was engaged in buying timber trees from 
divers persons and converting them into crossties and selling the 
same to defendant, as  he had done to others; that defendant agreed 
to pay, and &id pay, the vendors of the trees, instead of paying di- 
rectly to S., by accepting the latter's drafts on him, the sellers being 
protected by retaining title until the crossties were paid for o r  satis- 
factory assurances of payment were received: Held, that  the evi- 
dence of partnership between defendant and S. was too slight to be 
submitted to the jury. Ibid.  

21. Notwithstanding the dissolution of an attachment, the plaintiff, who 
claims that the property has been transferred to him by the defendant 
after the levy of the warrant, is entitled to have submitted to the 
jury an issue as to the ownership of the property. Jackson v. Bur- 
nett. 195. 
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22. A testator devised property to the use of "The ~ e t h o d i s t  Episcopai 

Church," and to a proceeding instituted by the executors to obtain 
the advice of the court as to the application of the devise the heirs of 
the testator and two religious organizations, the "Methodist Episcopal 
Church" and the "Methodist Episcopal Church, South," were made 
parties and answered, the heirs claiming the devise to be void for 
uncertainty, and each of the religious organizations claiming to be 
the intended devisee; it  was error to reject testimony offered and 
tending to show (1) that the legal name of neither organization came 
within the very words of the will, one being "Trustees of the Metho- 
dist Episcopal Church," and the other the "Methodist Episcopal 
Church, South," and ( 2 )  that both organizations were commonly 
known as "The Methodist Episcopal Church." Tilley v. Ellis, 233. 

23. I n  such case an issue should have been submitted as to which church 
the testator intended to devise the property by the use of words apply- 
ing strictly to neither, but in common parlance to both, on which 
issue admissions or evidence that one church had numerous members 
and church buildings in  the testator's county, and the other none, 
would have been competent to show the testator's intention. Ibid. 

24. When, in the trial of an action against partners for malicious prosecu- 
tion, i t  appeared that plaintiff had been arrestedr on the complaint of 
one of the partners, b u t  discharged on preliminary examination, and 
tbat such complaint, which was made a part of the warrant, charged 
that  the plaintiff did unlawfully, etc., and by false representations 
obtain ice from the firm with intent to defraud, and, further, con- 
tained allegations of facts which, if true, constituted embezzlement: 
Held, that it  was error in the trial court to restrict the defendants to 
showing that plaintiff was guilty of obtaining by false pretense, and 
to refuse to charge that, if the jury believed the facts to be as  charged 
in the complaint on which the warrant was issued, and that either of 
the defendants had knowledge of them when the complaint was made, 
then the defendants had probable cause for instituting the prosecu- 
tion. Durham w. Jones, 262. 

25. Where, in the trial of an action for damages sustained by the plaintiff 
a s  a n  employee of the defendant, i t  appeared that  plaintiff was an 
inexperienced workman, employed to take boards from defendant's 
planing machine; that certain knives of the machine were dangerous 
to an inexperienced person, but were usually guarded by a shavings 
hood; that it  was defendant's orders to leave the hood down while the 
knives were being adjusted and till, by passing boards through, they 
were found to be properly adjusted; and that a t  such time the plain- 
tiff was asked to assist in taking a test-board from the machine, and 
in doing so his foot was brought in  contact with the knives: Held, 
that defendant was negligent in failing to warn plaintiff of the dan- 
ger from the knives when the hood was down. Turner v. Ll~mber 
Go., 387. 

26. The objection that a charge to the jury was not sustained by the evi- 
dence cannot be raised for the first time in this Court on appeal. Ibid. 

27. Where, in  the trial of an action for damages for personal injuries, i t  
appeared that the conditions were precisely the same as when plain- 

746 
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tiff was injured, it  was competent to prove that  once before an em- 
ployee had been injured by the exposed knives of a planing machine, 
as  tending to show reasonable ground for the master to apprehend 
like danger if the knives should be uncovered. Ibid. 

28. I n  the trial of an action for damages for personal injuries sustainect by 
plaintiff while working a t  the defendant's planing machine, evidence 
was properly admitted to show that the danger connected with certain 
parts of the machine could have been avoided by a slight alteration 
in  such parts, since the failure to make such alterations tended to 
show want of care. Ibid. 

29. In the trial of a n  action against a telegraph company for damages for 
failure to send a telegram. in which contributory negligence had not 
been alleged by defendant, the court submitted issues involving (1) 
the negligence of the defendant; (2 )  the contributory negligence of 
plaintiffs; (3)  the question whether, notwithstanding the contribu- 
tory negligence of plaintiffs, defendant could, by ordinary diligence, 
have avoided the injury; and (4) the amount of damages: Held, 
that, a s  under the third and fourth issues, plaintiffs could develop 
their whole case and have every principle of law to which they were 
entitled appliefi, in  any aspect of the case, the submission of the 
issues as  to contributory negligence (while not necessary) was harm- 
less error. Andrews v. Telegraph, Go., 403. 

30. The rule that evidence must be addressed to the ears and not to the 
eyes is to prevent the exhibition of papers about which there is some 
defect, such as forgery, erasure, etc., concerning which only expert 
testimony is admissible; but, when there is  no defect in an instru- 
ment which has been put in evidence, it  is not error to permit i t  to 
be exhibited to the jury during argument. Riley v. Hale, 406. 

31. In  the trial of an action, brought by persons admitted to be the heirs of 
a deceased person, to set aside a deed of their ancestor obtained 
through undue influence, and to recover the land conveyed thereby, 
it  is not necessary to submit an issue as to plaintiff's ownership, the 
validity of the deed being the only question of fact involved. Ibid. 

32. In  the trial of an action to set aside a deed alleged to have been ob- 
tained from the grantor by undue influence of the defendants and 
others in their behalf, evidence that the mother of the grantees had, 
prior to its execution, acquired a strong influence over the grantor, 
who was an old man, in  poor health and of feeble mind; that  she 
caused a separation between him and his wife, and continued to live 
with him until his death, is admissible on the issue of undue influ- 
ence in  obtaining the deed, and, together with the failure of the 
grantees to show payment of but a small part of the value of the 
property, is sufficient to authorize the submission of the issue to the 
jury. Ibid. 

33. In the trial of an action to which the defendant had set up the plea of 
the Statute of Limitations, i t  was improper to allow the plaintiff to 
ask the defendant on cross-examination, for the purpose of impeach- 
ing him, whether he had not interposed the same defense to various 
claims previously. Cecil v. Henderson, 422. 
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34. While the answer of a witness to a collatera1.question drawn out on 

cross-examination, is ordinarily conclusive, yet, when such question 
is as  to declarations of the witness and is asked to show his temper, 
bias, or disposition, and he is appraised of the time and place of the 
declarations, the opposite party is not bound by the answer, but may 
contradict the witness by other testimony. Cathey v. Shoemaker, 424. 

36. The omission of the trial judge to recapitulate any portion of the testi- 
mony which'a party may deem material should be called to the atten- 
tion of the judge a t  the conclusion of the charge, so as  to give him an 
opportunity to correct the omission. After verdict, i t  is  too late to 
except to the omission. Ibid. 

36. Where, in  the trial of a summary process of ejectment, on appeal, there 
was testimony tending to show that, after some contentions between 
plaintiff and defendant, the latter agreed to work the crop to the 
satisfaction of the plaintiff, if he were allowed to remain on the land, 
and that, if he failed to &o so, he would surrender possession, it  was 
not error to instruct the jury that, if such agreement was made by 
the defendant, his violation of it was a forfeiture of the lease and 
the plaintiff had a right to eject the defendant by summary proceed- 
ings before the justice of the peace, and the jury should answer in the 
negative an issue as  to whether the removal of the defendant was 
wrongful. Ibid. 

37. Where, in the trial of an action for the contract price of an engine 
which the defendants had retained and used at  the instance of plain- 
tiffs, while the latter were endeavoring to remedy defects, the defend- 
ants set up a s  a defense the breach of warranty.as to quality, i t  was 
proper, upon the verdict of the jury for the actual value of the engine, 
to allow interest on the same from the time the engine was delivered 
and first set in  operation. Kester v. Miller Bros., 475. 

38. Where, in a n  action of debt to  recover the purchase price of land, the 
court erroneously permitted the plaintiff to show by his own par01 
evidence that he sold the land to the defendant, such error was cured 
by the subsequent proof of the sale by competent and uncontradicted 
evidence. Proctor v. Finley, 536. 

39. A plaintiff cannot abandon his cause of action and recover upon a n  en. 
tirely different cause of action without amendment unless the defend- 
ant  enters no objection and permits the case to be tried in  the changed 
aspect. Jones v. Price, 572. 

40. Where the complaint in an action alleged a contract between plaintiff 
and defendant, i t  was error in the trial of the action to admit testi- 
mony of an alleged contract between the defendant and another per- 
son for the plaintiff's benefit. Ibid. 

41. Where, in  the trial of a n  action, the plaintiff abandons the cause of 
action set up in the complaint and endeavors to recover upon another, 
upon objection by the defendant, the court should either exclude the 
evidence or permit an amendment of complaint and answer and, if 
necessary, grant defendant a continuance. Did.  



INDEX. 

TRIAL-Continued. 
42. The charge of the trial judge need not recapitulate the evidence, but 

may call the attention of the jury to the contentions of the parties 
and the principal evidence relating thereto. Bank v. Sumner, 591. 

43. Where, in an action for damages, the gravamen of plaintiff's complaint 
was that a plank "seemed" safe, when in fact it  was in such bad con- 
dition that it  would not sustain her weight, but gave way so as to 
cause her to fall and receive injuries, her testimony to that effect was 
not contradicted by the testimony of defendant's witness that  the 
sidewalk was "in pretty fair condition," that he "did not see any 
defective stringers or planks there," and that "the stringers were 
good and the planks seemed good." Bheldon v. Asheville, 606. 

44. Where, in  the trial of an action for damages alleged to have been 
caused by the negligence of the defendant, contributory negligence is 
set up as a defense, and there is but one inference deducible fram the 
testimony, i t  is the exclusive duty of the court to determine whether 
an injury has been caused by the negligence of one or the concurrent 
negligence of both parties; and i t  is only where more than one infer- 
ence can be drawn from the testimony by reasonable minds that  the 
jury are a t  liberty to apply, as  a test of the conduct of the injured 
party, the "rule of the prudent man." Did.  

45. Where no requests for instruction are made by counsel as to the appli- 
cation of the law to the testimony bearing upon an issue involving 
negligence or contributory negligence, it is not only the province but 
the duty of the trial judge to give the general definition of ordinary 
care. NcCracken v. Smathers, 617. 

46. The test of what constitutes ordinary care being' what is commonly 
called "the rule of the prudent man," a trial judge will be deemed to 
have aeclared and explained the law in the trial case involving the 
issue of contributory negligence, when he has submitted that  rule to 
the jury for their guidance. Ibzd. 

47. In  an action against a dentist for malpractice, whereby plaintiff was 
injured, the defendant set up as  a defense the contributory negligence 
of the plaintiff. On the trial the plaintiff made no request for special 
instruction as to what constituted contributory negligence: Held, 
that an instruction that, if plaintiff was guilty of contributory negli- 
gence which was the proximate cause of her injury, she could not 
recover, was erroneous without an accompanying explanation as  to 
what constituted contributory negligence. Ibid. 

48. In the trial of an action it  is not error to eliminate from an issue ten- 
dered superfluous words and words which give to i t  a construction 
not warranted by the testimony. Allen v. R. R., 710. 

49. Where an action is brought and tried as  an action i n  tort i t  must be 
reviewed on appeal on the same theory, and this Court will not 
undertake to determine whether it  might not have been tried favor- 
ably for the plaintiff, as a n  action for breach of contract, even though 
the complaint contain averments which would sustain such a n  action. 
Ibid. 
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In the trial of an action for injuries to a brakeman caused by the negli- 
gence of the conductor. defendant was not prejudiced by an instruc- 
tion that the conductor could change his own relation to the company 
from that of alter ego to that of fellow-servant of the brakeman by 
volunteering to anticipate the plaintiff in  the performance of his ordi- 
nary duty. Purcell v. R. R., 728. 

Where there is evidence of a fact which, in  connection with other 
matters, if "proved, would establish the fact in issue, then the fact 
so calculated to form a link in the chain, although the other links 
a re  not supplied, is some evidence tending to establish the fact in 
issue, and its sufficiency should be passed on by the jury; otherwise 
when the evidence, under no circumstances, has any relevancy or 
tendency to establish the fact in  issue. W e e k s  v. R. R., 740. 

I n  a n  action for personal injuries caused by being thrown from a car 
by a collision with an engine, where there was some evidence tending 
to show that a sudden push of the engine was reckless negligence, it 
was error for the court to state that  under the evidence the plaintiff 
was not entitled to recover. Ibid. 

An employer is required, in  the conduct of his business by his servants, 
to provide only against danger that can reasonably be expected, and 
not against the consequences of accidents that  may or may not hap- 
pen; and whether due diligence has or has not been observed by the 
employer to guard against injury to his servant is a question for the 
jury. Wil l iams v. R. R., 746. 

Where, in  the trial of an action for damages, one issue was whether 
plaintiff was injured by defendant's train, and it  was admitted by 
the .defendant that plaintiff was hur t  by being struck by defendant's 
train, i t  was proper to direct the jury to answer the issue in  the 
affirmative. Little v. R. R.: 771. 

I n  the trial of an action for damages, it  appeared that  plaintiff at- 
tempted to walk across a trestle on defendant's road, and while so 
doing was struck by a train a n 8  injured. The trestle was about 300 
feet long and 50 high. Before going on the trestle, plaintiff saw 
a signboard warning all persons not to cross it, and he knew, too, that 
i t  was about time for a train to pass: Held, that it  was not error to 
direct the jury to find the,plaintiff was guilty of contributory negli- 
gence. Ibid. 

Where, in  the trial of an action involving the question of negligence 
and contributory negligence, the facts are  undisputed and but a sin- 
gle inference can be drawn from them. it  is the exclusive duty of the 
court to determine whether an injury has been caused by the negli- 
gence of one party or the concurrent negligence of both parties; 
hence, 

Where, in  the trial of a n  action for damages, i t  appeared that plaintiff, 
while crossing a long high trestle, saw a train coming and got out on 
the cap-sill, but was struck by some part of the t rain;  that  workmen 
repairing the bridge often took that  position to avoid passing trains 
without injury; that the engineer saw plaintiff on the trestle, and 
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slowed down; that seeing plaintiff go out on the cap-sill, and thinking 
he was safe, he did not stop the train, but crossed the trestle a t  the 
usual rate  of speed: Held ,  that i t  was not error to instruct the jury, 
if they believed the testimony, to find that  the engineer had exercised 
reasonable care. Ib id .  

58. It  was not error to permit the defendant to show that  workmen often 
took a position on the cap-sill of the trestle to avoid passing trains, 
and that  no one had ever been injured while in  such position. Ibid.  

59. The trial judge, having a t  the request of plaintiff put his charge in  
writing, read and handed i t  to the jury and allowed them to carry it  
to the jury room. The plaintiff objected upon the ground that  the 
court had not been requested to hand the written charge to the jury. 
Thereupon, and after his Honor had offered to withdraw the written 
charge from the jury in whose possession i t  had been about five min- 
utes, the defendant requested that the jury be permitted to keep the 
written charge in  accordance with the act (ch. 137, Laws 1 8 8 5 ) :  
H e l d ,  that i t  was not error, upon such request of the defendant, to  
permit the jury to retain the written charge. Ib id .  

60. While recapitulating the evidence to the jury, the trial judge referred 
to the answer of the defendant, which had been put in  evidence by 
the plaintiff, as  appearing "to be in  the usual legal form": Held ,  that 
such remark m-as not an expression of opinion upon the evidence. 
Ib id .  

61. I n  the trial of an indictment for fornication and adultery, it  is not 
necessary to show by direct proof the actual bedding and cohabiting, 
but only beyond a reasonable doubt circumstances from which the 
guilt of the parties may be inferred. AS'. v. Dz~kes ,  782. 

62. Where one charged with the paternity of a bastard child failed to 
demand an opportunity to confront and cross-examine the prosecutrix 
a t  the time her written examination was offered, he waived thereby 
his right to subsequently object to the evidence on the ground that he 
was not offered such opportunity. 8. v. Rogers, 793. 

63. Notwithstanding the fact that the oath and examination of the mother 
of a bastard child are  presumptive evidence against defendant, yet, if 
the defendant denies the paternity and contradicts the testimony of 
the prosecutrix, the matter is put a t  large, and the jury must be satis- 
fied beyond a reasonable doubt, of the defendant's guilt, and a n  in- 
struction which allows the jury to convict on testimony that  merely 
"satisfies" them of his guilt, is erroneous. Ib id .  

64. Where, in  the trial of one charged with forgery, there was evidence 
that the prosecutor's cashier missed from his employer's check book 
two numbered blank checks; that on the afternoon of the same d a y .  
defendant, who had been about the prosecutor's office in  the forenoon, 
presented a check a t  the bank, numbered like one of the missing blank 
checks, and fraudulently purporting to be signed by the prosecutor; 
that, on being questioned by the bank teller, defendant tore up the 
check and ran away; and that when arrested a part of the signed 
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TRIAL-Continued. 
81. The declarations of a defendant charged with murder, made a few 

hours before the homicide and tending to show animosity against 
the deceased, were properly admitted as evidence on the trial. Ibid. 

82. In the trial of an indictment for forcible trespass, i t  appeared that 
defendant purchased the lease of a stone quarry from B., the lessee, 
and entered into possession and began to work i t ;  that thereafter B. 
acquired the feesimple title to the quarry, and, in  the interval between 
working hours and while defendant was absent, entered and moved 
out defendant's "things" from the quarry. The next morning de- 
fendant with several employees, with show of force but without a 
breach of the peace, went to the quarry and entered: Held, that it was 
error to refuse to charge that if defendant entered into possession 
under a contract of sale of B's interest, and afterward B. purchased 
the fee and entered in the nighttime, and when defendant came to 
work the following day he was forbidden to enter, defendant's entry 
under such circumstances would not be forcible trespass, defendant 
being in possession of the land. S. v. Childs, 858. 

83. In such case it  was error to charge that i f  the jury believed the evi- 
dence B. "was in  possession-what the law calls 'possession.' " Ibid. 

TRUST. 
1. While, a s  to matters pertaining to the partnership business, each 

partner is a trustee for the partnership, such relation is not created 
between the individual partners as to transactions not connected with 
the partnership business. Lassiter v. Stainback, 103. 

2. Where a partner, with the knowledge and consent of the other partner, 
used the firm's money to pay for improvements on his own land, 
charging himself with the money upon the books of the firm, he 
became the individual debtor of and not a trustee for the firm, and 
the other partner cannot follow the fund and have it  declared a lien 
upon the improvements. Ibid. 

TRUSTEES. 
1. Trustees have no right to sell trust property unless authorized by the 

instrument creating the trust or by an order of court of equity, 
persons purchasing from them do so at  their peril. Cox v. Bank, 302. 

2. An executor has the right to sell or pledge securities belonging to the 
estate only for the purpose of the estate, and, in  the absence of 
collusion, the purchaser need not look to the application of the pro- 
ceeds. Ibid. 

3.  Where stock in a bank was bequeathed to trustees in trust for one for 
life, with remainer over, and the executors of the estate, by a simple 
endorsement, without indicating whether the transfer was a sale or 
payment of the legacy, transferred the certificate to the life bene- 
ficiary, who transferred it  to the bank, which had notice of the 
provisions of the will, but did not make inquiry as  to the nature 
of the transfer; and i t  further appeared that the condition of the 
estate did not necessitate a sale of the stock by the executors: Held, 
that the bank was negligent in not making the necessary inquiries, 
and is liable for the loss of the stock to the remainderman. Ibid. 
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TRUST DEED. 
Where a trust deed provided that  the trustee should hold the property 

for the use of the wife of the grantor and her two children, the in- 
come and profits to be used for the support of the said wife and 
children, and that, a t  the death of the wife, the property should be 
held for the use of said children until they arrived a t  full age: Held, 
that the wife and children were tenants in common i n  the trust 
estate from the date of the deed. Wilson v. Wilson, 588. 

TRUSTEE'S DEED. 

When it  does not appear that trustees have not obeyed and carried out 
the powers conferred upon them by a deed of trust, a deed by them 
is not objectionable because it  does not contain a clause of warranty. 
Bank v.  Pearson, 494. 

TRUST FUND, ACTION TO FOLLOW. 

J., being indebted to H.. assigned t a  him an unsecured note of P. for 
$983. H. insisting upon security, J. induced P. to execute a mortgage 
to secure a note for $1,618, covering the aggregate of other indebted- 
ness and the $983 note, which latter, however, was in no wise men- 
tioned in the new note or mortgage. J. then assigned the $1,618 note 
before maturity to V. & B. as  collateral security for a debt due by him 
to them, the latter having no notice of the fact that  the $1,618 note 
included the debt which had been assigned to H. Subsequently J. 
made a general assignment of all his property to a trustee, giving a 
preference to the debt due to V. & B. By a foreclosure of the P. 
mortgage, the debt of V. & B. was paid without entrenching upon the 
funds in the hands of the trustee, which were sufficient to pay 
V. & B's debt and prior preferences: Held, (1) That the fact that  
V. & B. had two securities for their debt does not entitle H., who had 
no lien upon the property appropriated to the payment of V. & B's 
debt, to be subrogated to the rights of the latter under the t rust  deed. 
( 2 )  That while H. may have enforced his equitable lien against J. 
and P. before the mortgage was paid off by the foreclosure sale, he 
cannot follow the fund arising from such sale either into the hands 
of V. & B., since they took the P. note and mortgage for value and 
without notice of H's equity, or into the hands of the trustee of J., 
since it  is not, and never has been, in his hands. Vaughan v. Jeffreys, 
135. 

ULTRA VIRES. 
1. A consent judgment rendered against a municipality for a subscrip- 

tion to a railroad company is ultra vires and void when the act of 
the General AssembIy authorizing the subscription was not passed 
as  required by sec. 14, Art. I1 of the Constitution. Bank v. Commis- 
sioners, 214. 

2. Where a statute authorizing the levy of a tax beyond the constitutiona1 
limit for a special purpose is infra vires, the taxes collected beyond 
the requirements of the special purpose may be turned into the 
general fund and used for general purposes, but where the act 
authorizes the levy partly for a "special purpose" and partly for 
general purposes it  is ultra vires and no part of the levy can be col- 
lected. Williams v. Commissioners, 520. 
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UNDUE INFLUENCE. 
1. Where, in an action to set aside a deed alleged to have been obtained 

by undue influence, the complaint states that the said deed was 
obtained by the undue influence of the defendants over J. R. ( the 
grantor) Bnd of other persons in  their behalf: Held, that  the com- 
plaint states a cause of action. Riley v. Hall, 406. 

2.  Where, in the trial of an action to cancel and set aside a deed alleged 
to have been procured by undue influence, i t  appeared that the 
grantor was old and infirm, and was very fond of the grantee. her 
cousin, and placed great confidence in him; that the consideration 
for the deed was ali agreement on the part of the grantee to support 
the grantor for life, which, according to her life expectancy, was fair 
and adequate: Held, that the evidence was not sufficient to show the 
existence of a fiduciary relation between the parties BO as to raise 
a presumption of unfair dealing or undue influence. Mauney v. 
Redwine, 534. 

Allegation of, in Complaint: 
I n  an action to set aside conGeyances alleged to have been procured by 

fraud and undue influence, a cause of action is stated by the com- 
plaint which alleges that the defendant, who had been the former 
mistress of the grantor, and in order to marry whom he had procured 
a divorce from his wife, had, "by continued persuasion, by alternate 
flattery and complaining, by excessive importunity, by threats of 
abandonment, obtained undue influence over the will of the aaid 
Smith, deceased, 'the grantor,' and by means of this fraud and undue 
influence she exerted such a domestic and social force upon the said 
Smith that he executed the deeds, etc., and the plaintiffs aver that 
said deeds were executed by reason of said fraud or undue influence, 
and not of the free will and consent of said Smith." Smith v. 
Bmith, 314. 

USURIOUS INTEREST. 
1. In  an action, under sec. 3836 of The Code, to recover twice the amount 

of interest paid, the complaint alleged that defendant, in the incep- 
tion of the contract, "received, reserved, and charged the plaintiff 
$300 as usury," and that "in addition to said charges of usury the 
defendant likewise charged, reserved, and received other usurious 
amounts over and above the legal rate of interest, to wit (specifying 
the amounts, dates, etc.); and that said sums were charged against 
plaintiff and knowingly taken, received, and collected by defendant . 
in  violation of The Code, sec. 3836: Held, that  the complaint con- 
tained a sufficient allegation of payment of the sums by plaintiff 
to defendant, and upon a finding of such allegations to be true the 
court below rightly gave judgment for double the amount of interest 
paid within two years prior to beginning of the action. Smith v. B. 
m d  L. Assn., 249. 

2. Where usurious interest is charged, all interest is forfeited, and, the 
legal effect of the contract being simply a loan without interest, all 
payments, however made, must be credited on the principal, and in 
addition the borrower is entitled to recover, or have credited on the 
debt, double the amount of payments made as interest within two 
years prior to action brought. Ibid. 

3. Where, in  an action under sec. 3836, to recover double the amount of 
interest paid, judgment is rendered for the defendant on the debt 
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USURIOUS INTEREST-Continued. s 

due to him set up as a counterclaim and in excess of the plaintiff's 
claim, such judgment carries the costs against the plaintiff, but where 
the judgment appealed from is partly affirmed and partly reversed, 
in  the exercise of the discretion allowed by sec. 527 (2)  of The Code, 
the costs of this Court will be divided, so that each party shall pay 
his own costs. Ibid. 

4. A penalty o r  fine for nonpayment of interest is usurious interest. 
Smith v. B. and L. Ass?%., 257. 

5. I n  a n  action, under sec. 3836 of The Code, to recover double the amount 
of interest paid, the defendant may set up a counterclain~ for the debt 
on which the usury was paid, since it  arises "out of the contract or 
transaction set forth in the complaint as  the foundation of the plain- 
tiff's claim or is connected with the subject of the action." Ibid. 

6 .  I n  a n  action governed by sec. 3836 of The Code, to recover twice the 
amount of interest paid, the plaintiff is debarred from basing his 
claim on payments made more than two years before suit brought; 
otherwise, in a n  action governed by ch. 69, Laws 1895, in which 
the plaintiff is not barred until two years after payment in full of 
the indebtedness. Ibid. ' 

VAGUE AND INDEFINITE DESCRIPTION. See Description. 

VALUE O F  PROPERTY STOLEN. 
Where, i n  the trial of a n  indictment for larceny, there is  a dispute about 

the value of the thing taken, i t  is incumbent on the defendant to 
demand a finding upon that subject by the jury. S. v. Harris, 811. 

VENDOR AND VENDEE. 
The purchase: of land when title is reserved stands in  the relation of a 

mortgagor as  to the purchase money, and the vendor may pursue 
either or both of his two remedies, one in  personam and the other 
i n  rem. Bank v. Pearbon, 494. 

VENIRE, SPECIAL, 908. 

VENUE. 
1. Under sec. 193 of The Code, an action against a n  administrator of a 

decedent, whether upon the official bond of the administrator or for 
the purpose of holding him liable for any act of his, or for any 
liability of his intestate incurred in  his lifetime, must be brought 
in  the county where the bond was given, if the principal or any of 
his sureties is in such county. Farmers State Alliance v. Murrell, 124. 

2. If the application for removal of a n  action to the proper county be 
niade before time for answering expires, i t  matters not when the 
motion is heard. Ibid. 

VERDICT. 
1. Where, on the trial of a n  action by a trustee to recover church property, 

the parties agreed that the answer as  to the  single issue submitted, 
a s  to whether the  trustee was the owner and entitled to the posses- 
sion, should settle the whole controversy and all  the issues raised 
by the pleadings, and that the answer should be "Yes" if certain 
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VERDICT-Cgntinued. 
facts were true; otherwise, it should be "No," and the jury answered 
"NO" : Held, that  the verdict, being in accordance with the stipula- 
tion, juetified a judgment for the defendant. Nash v. Sutton, 298. 

2 .  A verdict awarding damages cannot be impeached by evidence of jurors 
showing how the damages were assessed. Purcell v. R. R., 728. 

Entry of by Clerk: 
1. A clerk of the court may, by consent, receive a verdict, even if the 

judge is not in  the-court-room, provided it  is done before the expira- 
tion of the term; and he may thereupon enter a valid judgment under 
Code, sec. 412 ( I ) ,  or make a memorandum thereof and afterward 
write i t  out in full. Fewell v. Hales, 199. 

2 .  But where the clerk, having, by consent, received a verdict a t  11:40  
o'clock Saturday night of the last week of the term failed, in  the 
absence of the judge and for lack of other direction by him, to enter 
judgment or memorandum thereof in  accordance with the verdict 
that night, but entered judgment on the following Monday morn- 
ing, and after the expiration of the term: Held, that the judgment 
so attempted to be entered on was a nullity. Zbid. 

Rendered on Sunday: 
A verdict entered on Sunday of a week set for the duration of a court, 

in the absence of an earlier adjournment, is legally entered. Taylor 
v. Ervin, 274. 

VICE-PRINCIPAL, 728. 
The test of the question whether one in charge of other servants is to be 

regarded as  a fellow-servant or vice-principal, is whether those who 
act under his orders have just reason for believing that neglect or 
disobedience of orders will be followed by dismissal. Turner v. 
Lumber Co., 387. 

VOID PROBATE. 

Where, in the trial of an action, the probate of an instrument became 
material, i t  appeared that it  was taken by one who had formerly 
been a notary public, but whose commission had expired two years 
before, and there was no proof that he had a t  any other time during 
that period exercised the office, or that he was recognized as  such a n  
official in the community in  which he lived: Held, that  the probate 
was void and the certificate of the clerk adjudicating i ts  correctness 
and the order of registration were invalid. Hughes v. Long, 52. 

WARRANT OF JUSTICE OF THE PEACE. 
I t  is not necessary that  a warrant issued by a justice of the peace should 

describe the criminal offense with the legal accuracy required in an 
indictment. Durham v. Jones, 262. 

WARRANTY. 
Where the defects in tobacco, sold with representations as  to its'grade 

and quality, are latent and peculiarly within the knowledge of the 
seller, the fact that the buyer has a n  opportunity to inspect it ,  and 
does not do so fully, is no waiver of the warranty. Ferrel v. Hales, 
199. 
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WARRANTY-Continued. 
Breach of: 

1. Where there is a breach of warranty as  to the quality of a n  article 
sold the purchaser may reject it  and sue for damages sustained by the 
nonperformance of the vendor's contract, or he may keep it  and set 
up, by way of counterclaim against the vendor's action for the  pur- 
chase price, the breach of warranty in reduction, in  which case the 
measure of damages is the difference between the contract price and 
the actual value. Kester v. Miller Bros., 475. 

2. Plaintiffs sold to defendants a n  engine with warranty as  to its quality, 
and upon the appearance of a defect agreed to remedy it ,  and insisted 
upon the defendants keeping and operating the engine until i t  should 
be put in satisfactory running order, a t  which time the balance of 
the purchase price should be paid. During the time the plaintiffs 
were attempting to remedy the defects, defendants suffered loss by 
reason of idle labor and the consumption of extra fuel: Held, in  a n  
action by the plaintiffs to recover the balance of the purchase price, 
that  the possession of the engine by the defendants not being the 
exercise of a legal option to keep i t  and to set up a breach of contract 
in  damages but being a t  the instance and for the benefit of plain- 
tiffs, the defendants are entitled upon their counterclaim to a credit 
for the loss to which they were subjected while plaintiffs were en- 
deavoring to remedy the defects. Ib id .  

WIFE. See, also, Husband and Wife and Feme Covert. 
The continuous sale to a wife, under a protest of her husband, of lauda- 

num or other drugs to be used as  a beverage, whereby she is injured 
physically and morally so as  to cause loss to the husband of her 
services, etc., gives to the husband a right of action for damages. 
Holleman v. Harward, 150. 

Mortgage of Land for Hiisband's Debt, 257. . 
WILL, CONSTRUCTION OF. 

1. A devise to "S. and all her children, i f  she shall have any," vests in  
S. a fee simple if she has no children of S. a t  testator's death; and 
such estate cannot be divested by the subsequent birth of a child; 
if she have children a t  testator's death, she and they take as  tenants 
in common. Silliman v. Whitalcer, 89. 

2. A testator devised property to the use of "The Methodist Episcopal 
Church," and to a proceeding instituted by the executors to obtain 
the advice of the court as  to the application of the devise the heir 
of the testator and two religious organizations, the "Methodist Epis; 
copal Church" and the "Methodist Episcopal Church, South," were 
made parties and answered, the heirs claiming the devise to be void 
for uncertainty, and each of the religious organizations claiming 
to be the intended devisee; it  was error to reject testimony offered 
and tending to show (1) that the legal name of neither organization 
came within the very words of the will, one being "Trustees of the 
Methodist Episcopal Church" and the other the "Methodist Episcopal 
Church, South," and ( 2 )  that  both organizations were commonly 
known as "The Methodist Episcopal Church." Tilley v. Ellis, 233. 

3. I n  such case an issue should have been submitted as  to which church 
the testator intended to devise the property by the use of words 
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WILL, CONSTRUCTION OF-Continued. 
applying strictly to neither, but in common parlance to both, on 
which issue admissions or evidence that one church had numerous 
membens and church buildings in the testator's county and the other 
none, would have been competent to show the testator's intention. 
Ibid. 

WITNESS. 
1. An instruction to the jury that  if they believe a certain witness told 

the truth, and that a fact is as  testified to by him, they should And 
for the plaintiff, but that if they do not believe that  such witness 
toId the truth and that the facts are  as  testified to by other witnesses, 
then they should find for the defendant, is not erroneous a s  being 
obnoxious to the rule which prevents the singling out one witness 
where the testimony is conflicting and directing the jury to find 
according to his evidence. Harr is  v. Murphy, 34. 

2. In  the trial of a n  action to which the defendant had set up the plea 
of the statute of limitations, i t  was improper to allow the plaintiff 
to ask the defendant on cross-examination, for the purpose of im- 
peaching him, whether he had not interposed the same defense to 
various claims previously. Cecil v. Henderson, 422. 

3. While the answer of a witness to a collateral question, drawn out on 
cross-examination. is ordinarily conclusive, yet, when such question 
is  as  to declarations of the witness and is asked to show his temper, 
bias, or disposition, and he is apprised of the time and place of the 
declarations, the opposite party is not bound by the answer, but may 
contradict the witness by other testimony. Cathey v. Bhoemaker, 424. 

4. Where the answer of a witness for the State to a question put by the 
State is not responsive, the defendant having failed to exercise his 
privilege of cross-examining the witness, cannot complain because 
the answer is allowed to stand. 8. v. Matlock, 806. 
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WRIT OF ASSISTANCE, 460. 


