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C A S E S  

ARGUED AND DETERMIKED I N  T H E  

SUPREME COURT 
0% 

NORTH CAROLINA 
AT RALEIGH 

FEBRUARY TERM. 

JACOB WOOL v. H. A. BOND. 

1. Where, in the trial  of an  action for trespass on land, the sole inquiry was 
whether the land described in the complaint was the same as that  involved 
in a former case between the same parties (the judgment in  the former 
being pleaded as an  estoppel in the pending action) and the witnesses for  
the plaintiff, as well as the defendant, testified that the land mas identically 
the same, i t  was proper for the trial Judge to instruct the jury that, if they 
believed the evidence, they should ansmer the issue "Yes, ' ' and if they did 
not believe i t  or had any doubt, to answer the issue ('No." 

2. I n  civil actions the trial Judge may direct the jury's verdict vhere there is no 
conflict of evidence or where a party fails to make out his case or sustain 
his defense by evidence. 

APPEAL from Fall  Term, 1894,  of C H O ~ ~ ~ A E ,  Graham, J. 
There was a verdict for the defendant, and from the judgment 

thereon plaintiff appealed. The facts are concisely stated in the 
opinion. 

Shepherd & Busbee and J .  H .  Sawyer for p lani t i f .  ( 2 )  
W .  M. Bond for defe?zdants. 

CLARK, J. The sole inquiry in this action was whether the land 
sued for was the same as that described in  the pleadings and judg- 
ment in a former action brought by the defendant in  this case against 
the plaintiff here, which was tried a t  Fall  Term, 1892, of the same 
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court, the judgment in that action being pleaded as an  estoppel. All 
the plaintiff's witnesses, who professed to know, testified that the land 
in question was the identical land embraced i n  the pleadings and 
judgment in  such former action, and all the witnesses for the defend- 
ant  testified to the same effect, and three of these were members of 
the jury in  the former action. There being no conflict of evidence, 
his Honor properly instructed the jury, if they believed the evidence, 
to answer the issue "Yes," and if they did not believe it, or if the 
matter was in  doubt, to answer the issue "No." Chemical Co. v .  
Johnson, 101 N. C., 223; Holding v. Purifoy, 108 N. C., 163. I n  fact, 
the court might have gone eve11 further and have directed a verdict 
for the defendant. State v .  Riley, 113 N. C., 648. Nor was i t  error 
to refuse to submit an  issue on the mere evidential fact as to the lo- 
cation of the beginning corner. The issue submitted, "Does the judg- 
ment rendered a t  Fall  Term in the case of Bond v .  Wool cover the land 
in controversy?"was the proper issue arising on the pleadings, and 
did not debar the appellant from presenting any evidence pertinent 
to the controversy. Fleining v .  R. R., 115 N. C., 676; Humphrey v .  
Church, 109 N. C., 132. 

' 
Cited: Bank v. Xchool Committee, 121 N. C., 109; Aiken v .  Lyon, 

127 N. C., 177; Eoberts v. Dale, 171 N. C., 468. 

- 

( 3 )  
STATE EX REL. R. PT. HINES v. C. S. VANN. 

1. Every action must be prosecuted by the party in interest, and, hence, in a 
quo warranto, while i t  need not appear that  the relator is  a contestant for 
the office, i t  must appear from the complaint that  he is  an  inhabitant and 
taxpayer of the jurisdiction over which the officer, whose title is questioned, 
exercises his duties and powers: Hence, 

2. Where, in a n  action of qzto warmfito, i t  does not appear tha t  the plaintiff has 
any interest in the action, i t  will, on motion, be dismissed in this Court. 

ACTION heard on demurrer and complaint, before Graham, J., a t  
Fall  Term, 1895, of CHOWAN. 

The complaint was as follows: 
The plaintiff, complaining of defendant, alleges : 
"1. That on 7 January, 1895, the defendant, C. S. Vann, was 

elected treasurer of the county of Chowan by the board of commis- 
sioners of said county to fill the vacancy and unexpired term of B. F. 
Elliott in  said office, created by the failure of the said B. F. Elliott 
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to give such bond as said board of commissioners required of him 
upon his election to said office, in an election held on 6 November, 
1894, for the term of two and the said defendant gave the 
bond that was required of him by the said board of commissioners, and 
was duly qualified and inducted into said office of county treasurer, 
and is now holding, exercising and performing the duties and func- 
tions of said office. 

" 2 .  That on 13 Xay, 1895, said defendant, C. S. Vann, was elected 
by the board of commissioners of the town of Edenton, a corporation 
existing under the laws of the State of North Carolina, mayor, of the 
said town of Edenton for the term of two years from and after 
the .................... day of May, 1895, under and by virtue of the ( 4 ) 
amended charter of said town of Edenton, ratified 18 Febru- 
ary, 1895, by the General Assembly of North Carolina, and set out in 
sections 2 and 3 of chapter 37, Private Laws 1895, which are made a 
part of these pleadings, which said office of mayor the said defendant 
is now holding and exercising, having been duly qualified and in- 
ducted into the same. 

"3. That said defendant now unlawfully holds and exercises the 
functions, duties and powers of said office of county treasurer, which 
was vacated by the said defendant when he accepted and was duly 
qualified and inducted into the second office, that of mayor of the town 
of Edenton, in contravention of section 7 of Article XTV of the Con- 
stitution of this State, that no person who shall hold any office or 
place of trust or profit under the State shall hold or exercise any other 
office of trust or profit under the authority of this State. 

"4. That said defendant, C. S. Vanu, has been requested to vacate 
said office of county treasurer, but has declined to do so, and persists 
in unlawfully holding and exercising the duties, functions and pow- 
ers thereof. 

"5. That this suit is brought in the interest of the people of the 
State and to prevent the unlawful holding and exercising of the 
duties, functions and powers of the said office of county treasurer by 
the said defendant, C. S. Vann. 

"6. That the office of county treasurer and mayor of the town 
of Edenton are offices of trust and profit." 

Wherefore, the plaintiffs demand judgment : 
"1. That said defendant, C. S. Vann, is not entitled to ( 5 ) 

said office of Treasurer of Chowan County, and that he be 
ousted therefrom. 

"2. For such other and further 
"3. For costs of the action." 
The demurrer was as follows: 

3 

relief as may be just and proper. 
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"The defendant demurs to the complaint in this action and as- 
signs the following grounds : 

"1. That the alleged acceptance' of the office of Mayor of Edenton 
did not vacate the office of Treasurer of Chowan County. 

"2. The office of Mayor of Edenton is not such an office as is 
contemplated by section 7, Article XIX of the Constitution of North 
Carolina, and the holding of that office and the office of treasurer 
are not prohibited by the same. 

"3. I t  does not appear that at  the time the defendant was qualified 
as mayor he was qualified and aeting as treasurer aforesaid. 

"4. I t  does not appear that this action is brought by leave of the 
Attorney-General or that bond has been given as required by section 
608 of The Code. 

" 5 .  I t  is not alleged that the office of Xayor of Edenton is an 
office 'of trust or profit under the United States or any department 
thereof, or under this State or any other State or government.' 

"6. I t  appears from the complaint filed that the defendant was 
not elected Mayor of Edenton by any authority known to the law 
having power to elect a mayor." 

The denlurrer was sustained and plaintiff appealed. In this Conrt 
the defendant moved to dismiss upon the ground that it does not 
appear from the complaint that the plaintiff has any interest in the 
action. 

( 6 ) Shepherd  ci2 Busbee for p1ainti.f. 
W .  111. B o n d  for d e f e n d u ~ z t .  

CLARK, J. Every action must be prosecuted by the party in in- 
terest. The Code, see. 177. n Pourd  v. Hal l ,  111 N .  C., 369, it was 
held that in a quo  warrnn to  to test the right of an incumbent to hold 
office, i t  is not necessary that the relator should be a contestant for 
the office, but that it is sufficient if he is an inhabitant and taxpayer 
of the jurisdiction over which the officer exercises his duties and 
power. I t  is not alleged in the complaint in the present action that 
the relator is a citizen and taxpayer of the county of which the de- 
fendant is treasurer and it does not appear that he has any other 
interest which authorizes him to maintain this action. 

I t  does not appear from the leave granted by the Attorney-General 
to bring the action that he found that the relator was a citizen and 
taxpayer of the county of Chowan, but, if he had done so, this would 
not have cured the defect of jurisdiction, for the cause of action and 
the right of the plaintiff to maintain i t  must appear upon the face of 
the complaint. So true is this that exception on those two grounds- 
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and those only-may be made in the Supreme Court when not made 
below. Rules of Court, 27. Had the point been raised and passed 
upon by the Attorney-General that the relator was, or was not, a 
citizen and taxpayer of the county no exception could be taken for 
review in this Court. The defendant was entitled to have the allega- 
tion showing the relator's interest which would entitle him to main- 
tain the action set out in the complaint so that, by proper denial or 
deniurrer, the defendant could have the fact found by the jury or the 
ruling on the law reviewed by appeal. The relator is the real party 
plaintiff and the courts have never gone to the extent of per- 
mitting him to maintain an action in which he has no interest. ( 7 ) 
Warrenton v. Arrington, 101 N. C., 109. Baruch v. Long, 117 
N. C., 509, relied on by appellant, has no bearing, for there the 
plaintiff's interest appeared and he could have sued even if a non- 
resident of the State, Thompson v. Tel. Co., 107 N. C., 449, and the 
objection to the venue (unlike the plaintiff's want of interest in the 
action) mas waived because not made in apt time. The Code, see. 195. 

I t  not appearing that the plaintiff relator had any interest which 
would authorize him to bring this action, the motion to dismiss made 
in this Court must be allowed. Xicholso~? v. Conzrs., post 30. Indeed, 
the Court could dismiss ex mero nzotu. Hagins v. R. R., 106 N. C., 
537; Nash v. Perrabolc, 115 N. C., 303. 

Action dismissed. 

Cited: Hozcghtaling v. Taylor, 122 N. C., 145: Barnhill v. Thomp- 
son, ib., 495; Nott v. Comrs., 126 N. C., 877; illcDonald v. NacAr- 
thzcr, 154 N. C., 125; Jolzes v. Riggs, ib., 282; Midgett v. Gray, 158 
N. C., 135. 

J O H S  L. HIKTON v. H. F. GREENLEAF ET AL. 

1. Whenever the fraudulent character of a deed depends upon a variety of facts 
and circumstances connected ~ ~ i t h  the transaction, involving the motive and 
intent of the parties, the general question of f raud must be left  to  the jury 
~ ~ i t h  instructioiis as to  hat constitutes fraud in  lav .  

2. A father purchased property belonging to  his son a t  a mortgage sale and left  
i t  i n  the possession of the son, who subsequently mortgaged it to  plaintiff, 
who brought an  action to recover the same, i n  which the father interpleaded: 
Held, tha t  there was no presumption of fraud requiring the father to show 
by a preponderance of evidence tha t  the transactioil between himself and 
son mas bona fide. 
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( 8 ) APPEAL from Brown, J., at Special Term, 1894, of PAS- 
QUOTANK. 

There was judgment for the plaintiff, and defendant (inter- 
pleader) appealed. The facts appear in the opinion. 

W .  J .  Gr i f i n  and Prude91 & V a n n  for p1ainti.f.. 
E. F .  Aydle t t  for defendant. 

FAIRCLOTH, C. J. This is an action of claim and delivery for per- 
sonal property. The plaintiff claims under a mortgage dated 16 June, 
1893, made by H. F. Greenleaf and wife. The defendant interpleader 
claims under a mortgage dated 17 March, 1883, made by the same 
party to A. F. Conklin. Defendant, W. A. Greenleaf, interpleader, 
took up said mortgage, and afterwards, when the mortgagors failed to 
pay the debt secured therein, caused the mortgagee Conklin to sell 
under the power in the deed, when the interpleader became the pur- 
chaser and allowed the furniture to remain in the possession of his son, 
H. I?. Greenleaf, and wife. 

The verdict was in favor of plaintiff and defendants appealed from 
the judgment. 

His Honor charged the jury that "Dealings between father and 
son, where the rights of the son's creditors are affected thereby, 
should be scrutinized carefully by the jury, and the burden is on the 
interpleader to show by a preponderance of evidence the bona fides of 
this transaction, and if you believe," etc. In  this there was error as to 
the burden of proof. 

Generally, he who alleges fraud must prove it, to which rule there 
are exceptions. Where an embarrassed father conveys property to 
his son or other near relations, fraud is presumed, which may be re- 

butted by evidence submitted to the jury under proper instruc- 
( 9 ) tions by the court. There is, however, a class of cases in which 

the fraudulent character of the deed depends upon a variety 
of facts and circumstances connected with the transaction involving 
the motive and intent of the parties. In  such cases, the general ques- 
tion of fraud or otherwise is left to the jury with instructions as to 
what constitutes fraud in law. To this class this case belongs, with- 
out any presumption of fraud, but depending upon the proofs. 

There is no evidence that the conveyance to Conklin by H. F. . 
Greenleaf and wife was in bad faith, nor does their relation raise any 
such presumption. W. A. Greenleaf was a purchaser at  the sale, and 
if he acquired title he had a right to allow the furniture to remain 
with his son without prejudice to his rights, as there is no question 
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as to his creditors. These questions are discussed in  the cases cited in 
i l f cCudess  v. Fl inch tun ,  89 N .  C., 373. 

Reversed. 

Ci ted:  J o r d a n  v .  Newsome,  126 N. C., 556. 

STATE ON THE RELATION OF J. H. BLOUNT, SOLICITOR, V. W. S. SIMMONS. 

Where, in an action by the solicitor in the name of the State to vacate an oyster- 
bed entry, the plaintiff was nonsuited, it was error to tax the costs against 
the county, which was not a party to the action. 

ACTION heard before lMcIver, J., a t  Fall  Term, 1894, of 
PAMLICO, .against the defendant, W. S. Simmons, and 693 ( 10 ) 
other defendants in  separate actions, upon the same causes 
of action, under and by virtue of chapter 287, Laws 1893, see. 4, to 
vacate the said 694 entries in  said chapter and section. His Honor 
having illtimated that, under the case of S. v. Spencer,  114 N .  C., 770, 
said cause of action could not be sustained, i t  appearing to the court 
that the same facts are involved in said 694 actions as recited in  said 
case, the solicitor on behalf of the State submitted to a nonsuit, and, 
upon motion of said solicitor, a judgment for the costs of the said 694 
actions was rendered against the county of Pamlico. 

From so much of said judgment as taxed the cost against the 
county of Pamlico the Board of Co:nmissioners of Pamlico County 
appealed. 

P. 134'. Sinantons and T .  B. Wontaclc for de fendant .  
N o  counsel contra. 

FAIRCLOTH, C. J. This is an  action by the State, on relation of 
the solicitor of the district, to vacate an  oyster-bed entry, under Laws 
1893, ch. 287, sec. 4, and upon the hearing his Honor being of opinion, 
on the authority of X. v .  Spencer ,  114 N. C., 770, that the plaintiff is 
not entitled to recover, the plaintiff submitted to a nonsuit, and, on 
motion of the solicitor, judgment was entered against the county of 
Pamlico for the costs of the action, said county not being then a party 
to the action, but was allowed to become a party for the purpose of 
an  appeal. The plaintiff assigns no reason or authority why the 
county should be taxed with the costs, and we can see none. The 
defendant refers to The Code, sees. 536 and 537, and B u n t i n g  v. 
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( 11 ) Conws.,  74 N. C., 633, in its beha l f .  
Judgment Reversed. 

C i t e d :  S. c., 1 1 9  A'. C., 5 1 ;  S. v. H o r n e ,  ib., 855; G a r n e r  v. W o r t h ,  
122 N. C., 2 3 5 ;  L o v e n  v. P a r s o n ,  127 N. C., 3 0 2 ;  S u r n m e r l i n  v. M o r -  
risey, 1 6 8  N. C., 410. 

MOSES WEISEL, SURVIVING PARTNER, ETC., V. G. W. COEE, ASSIGNEE, ETC. 

1. An assignee is chargeable with the full value of good and solvent notes and 
accounts sold by him a t  auction for  much less than their value, when he 
might have ascertained the financial condition of the debtors. 

2. Where the surviving partner of a firm conveyed the assets to an'assignee to  
settle the estate, it was the duty of the assignee, notwithstanding a contrary 
custom existing in the t o~vn  ~vhere the business has been conducted, to  charge 
and collect interest on all good overdue accounts from the end of a year 
af ter  dissolution of the copartnership, and is  liable to  the surviving partner 
for his failure to do so. 

3. Where the assignee of a surviving partner collected about $14,000 within six 
months af ter  the assignment, and large additional sums within the next 
six months, and within the year paid out only about $4,200 on a n  indebted- 
ness of $18,000, much of xvhich was drawing interest, and knew or might 
easily have ascertained who were the creditors of the partnership: Held, 
that  the assignee was chargeable v i t h  interest on the moneys he kept after 
twelve months from the time he assumed the trust until he disbursed it. 

4. The assignee, of a surviving partner who xvas appointed to  settle the estate, 
had ten days' public sale and four months' private sale of the stock of 
goods, from which he realized $13,200, and collected, mithout suit, notes and 
accounts amounting to $6,400; he unnecessarily and negligently delayed the 
payment of debts and the settlement of the estate: Held, tha t  two and one- 
half per cent. commissions on receipts and disbursements is  enough to  be 
allowed the assignee for  his services, under the circumstances. 

5 .  The report of a refeke  should not be argumentative. 

( 12 ) ACTION heard b e f o r e  G r e e n ,  J., on the report of a re fe ree ,  
at Fall Term, 1895 ,  of PASQUOTANK. 

V a r i o u s  excep t ions  o f  the p l a in t i f f ,  some of which are r e f e r r e d  to 
in the opinion of Assoc ia t e  J u s t i c e  iTiontgonzery, were o v e r r u l e d ,  and 
p la in t i f f  appealed. The facts suff ic ient ly  appear in the o p i n i o n .  

E. P. A d y l e t t  f o r  plaintif. 
J. H. S a w y e r  f o r  d e f e n d a n t .  



N. c.] FEBRUARY TERM, 1896. 

MONTGOMERY, J. Upon the dissolution of the partnership com- 
posed of S. Weisel & Son, the son being Moses Weisel, the plainti2 
in this action, by the death of S. Weisel, it appears that the surviving 
partner, the plaintiff, was told by the defendant, who knew that the 
plaintiff was a partner of his deceased father, that the best thing and 
the only thing for the plaintiff to do was to administer upon his 
father's estate, or get some one else to do so. The plaintiff, on 14 
June, 1856, called upon the clerk, of the Superior Court to qualify as 
administrator of the deceased father, and offered a bond with the de- 
fendant as one of the sureties, which see-ns to have been intended 
to cover not only the individual estate' of the deceased partner, but 
also his interest in the partnership property. The clerk declined this 
bond. The plaintiff then remarked to the clerk that lie (plaintiff) 
had some interest in the firm property, and that he would 
open the store and run it on his own responsibility, where- ( 13 ) 
upon the clerk, according to Weisel's testimony, told him : 
"If you do, I will have it closed as you have no right to open the 
store without first becoming an administrator." The clerk denied 
that lie threatened to close the store in case Weisel opened it. Two 
days after this conversation between the clerk and the plaintiff, the 
defendant was appointed administrator of the deceased partner. At 
the time of the qualification of the defendant as administrator and 
just after the bond had been signed, the plaintiff being one of the 
sureties, the defendant took from his pocket a paper-writing, rernark- 
ing at the same time to the plaintiff: "Here is something else for 
you to sign." This document was an assignment by the plaintiff, as 
surviving partner, to the defendant as administrator of the deceased 
partner, bf all of the stock of goods, all notes and accounts and choses 
in action. and all of the property of said firm, and to sue for and 
collect all notes and accounts, and to legally account for all a-mounts 
and moneys so collected and received by virtue of said assignment. 
The defendant then proceeded to reduce the partnership assets to 
cash, and to pay from this source the debtsaof the firm and the in- 
dividual debts of theodeceased partner, without discrimination. 

The suit was brought by the plaintiff against the defendant for an 
accoanting of the defendant's actions under the assignment. At the 
September Term, 1892, of the Superior Court, the case was by con- 
sent referred to W. J. Griffin, and upon the coming in of the report 
his Honor, being of opinion that the action could not be maintained 
against the defendant individually, but that he must be sued as ad- 
ministrator and his liability adjusted according to the laws applicable 
to an  administrator, granted defendant's motion to dismiss, from 
which judgment the plaintiff appealed. 
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( 14 ) The appeal was heard by this Court at February Term, 
1894, Weisel v. Cobb, 114 N. C., 22. I t  was decided there that 

the action was properly brought, could be maintained against the 
defendant individually, and that he must account for his trusteeship. 
The Court said: "If George W. Cobb, administrator, had applied 
those assets, as they were legally and properly applicable, all well. 
That will protect George W. Cobb. If either George W. Cobb, or 
George W. Cobb, administrator, has misapplied them, it is not well, 
and George W. Cobb must answer for the breach." When the case 
was sent back to the court below, the exceptions which had been filed 
to the report of the referee by the plaintiff were heard before Judge  
Armfield. The exceptions were overruled, but his Honor remanded 
the report to the referee with instructions ' ( to ascertain and state the 
account between the members of the late firm and Moses Weisel, and 
to find and report the interest of each in the business; to ascertain 
and report the value of the services of the defendant assignee and 
what services were performed; that under the assignment described 
in the pleadings the defendant assignee is required to apply the assets 
of the firm assigned to him, first, to the payment of the debts of the 
firm; second, to the cost of settling its business; third, to account for 
and pay over to Xoses Weisel his interest in the assets for his own 
use and benefit," and sustained the plaintiff's exception as to this. 

The plaintiff excepted to the overruling of the exceptions. The 
exceptions were so numerous and many of them of so trivial a char- 
acter that the plaintiff could not have anticipated a favorable ruling 
of the court thereon; but some of them, involving serious matters, 
were well taken, and ought to have been sustained. (1) The referee 

found that at  the second sale of the notes and accounts of S. 
( 15 ) Weisel & Son by the defendant at  public auction, several of 

them against good and solvent debtors were sold for sums 
greatly below their value, and that because the defendant was ignorant 
of the financial condition of the debtors, and because the plaintiff 
did not inform him that.they were solvent, the defendant was charge- 
able only with the sums actually collected from the sale of such notes 
and accounts and not with their full value. The plaintiff excepted to 
this ruling as to matter of law. His Honor overrulecl the exception, 
and in that there was error. The defendant ought to have been 
charged with the full value of such notes and accounts. (2)  The de- 
fendant failed to collect interest on the accounts due to the firm, de- 
laying to collect th'e principal even, in many cases, for six, twelve 
and eighteen months, and the referee held that there was a custom 
in Elizabeth City that open accounts on merchants7 books carried no 
interest. However that may be, the defendant was not put in charge 

1 0  
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of this estate to continue the business of the partnership, but to settle 
it, and he should have charged and collected interest on all good ac- 
counts from the end of 1886, the year in which the partnership 
was dissolved. This exception of the plaintiff ought to have been 
sustained, and his Honor committed error in overruling it. (3)  The 
defendant took posssession of the firm assets on 16 June, 1886. The 
names of the creditors of the firm appeared on the firm books, and no 
other debts than those were ever presented to the defendant for pay- 
ment. The indebtedness of the partnership amounted to about 
$18,000, with interest on certainly some of it, probably all of it. 
During 1886, the defendant collected more than $14,000 from the 
sale of goods and from other sources, and paid out during that 
time only about $4,000, not including his commissions. Up to ( 16 ) 
15 June, 1887, twelve months from the time he took charge of 
the estate, he had not paid $200 more, though he had collected large 
sums in addition to the $14,000 collected in 1886. 

It is a fact admitted, and so found by the referee, that  all of 
this money was deposited in the name of George W. Cobb, admin- 
istrator of S. Weisel, with the banking concern of C. Guerkin 
& Co., of which concern the defendant was one. The plaintiff insisted 
that the defendant should be chaiged with interest on the amounts he 
had on hand or in  his bank after a reasonable time allowed to him for 
the settlement of the debts of the partnership. The referee held that 
he was not chargeable with interest, and that he ought to be allowed 
the same time to execute the trust in his hands as is allowed to admin- 
istrators (two years) to settle estates. His Honor sustained the 
referee's ruling, and in so doing we think there was error. We are of 
the opinion that defendant ought to be charged, under the circum- 
stances of this case, with the interest on whatever sums he kept after 
twelve months from the time when he assumed the trust, that  is, on 
whatever amount he kept after 15 June, 1887, until he disbursed it. 
He  knew who the creditors of the firm mere, and if he did not, he 
ought to have found out by reasonable means within the twelve months 
after he took upon himself the trust, and should have paid to them 
their debts. The referee in  his report allowed the defendant $1,824.85, 
10 per cent on receipts and disbursements, and also $773 to various 
persons, several of whom were in his own employment on salary, for 
clerical and other services connected with the trust, making in all 
$2,597.85 to execute the assignment. He  had ten days of public sales 
and four months of private sales of the goods. From these sales he 
realized $13,207.46, and he collected, without suit and a t  the 
store or a t  the bank from notes and accounts, $6,415.53, mak- ( 17 ) 
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ing a total of cash from assets of $19,632.99. The plaintiff ex- 
cepted to the amount allowed the trustee as excessive. His Honor 
overruled the exception, and we think he committed error therein. 
For the reasons set out in this opinion, we think that 2% per cent on 
receipts and disbursements is enough to be allowed the defendant for 
his superintending the execution of this trust. The amount paid for 
clerical aid is large, but we will not disturb that. 

This case is remanded to the court below, to the end that an order 
be made that the referee conform his report according to the decision 
of this Court as to the exceptions herein discussed and passed upon. 

In this connection it may be remarked that the former reports of 
the referee are subject to the criticism of being too argumentative- 
a fault that ought to be avoided. 

Modified and Remanded. 
I n  de fendant ' s  appeul. 

I~IONTGOMERY, J. For reasons given in the opinion in the plain- 
tiff's appeal there is 

No Error. 

FURCHES, J., dissenting: In  1886 a mercantile copartnership 
existed between the plaintiff, Moses Weisel, and his father, S. Weisel, 
when the said 8. Weisel died, leaving the plaintiff the sole surviving 
member of this partnership. 

Upon the death of S. Weisel, the defendant G. W. Cobb was ap- 
pointed and qualified as his administrator; and the plaintiff M. 
Weisel executea to the defendant Cobb, as administrator, an assign- 
ment of the partnership effects in trust for the purpose of enabling 

the defendant Cobb to pay the partnership liabilities and 
( 18 ) also the individual indebtedness of the said 5. Weisel. This 

assignment was construed by the defendant Cobb as author- 
izing him to use the assets of' this partnership in payment of the 
debts and liabilities of the partnership and the individual indebted- 
ness of S. Weisel indiscriminately. But this was afterwards held not 
to be the proper construction of this assignment; that i t  authorized 
the defendant to take charge of this partnership estate, to close out 
and settle the same, and out of the proceeds to pay off and satisfy the 
liabilities of the partnership and costs incident thereto; and then, if 
there should be a surplus remaining, this should be divided between 
the plaintiff and the defendant as the administrator of S. Weisel. 
W e i s e l  v. Cobb,  114 N.  C., 22. 

But before this decision of the court, H o k e ,  J., at  Fall Term, 1892, 
made the following order in the cause : "By consent the account in- 
volved in this case and all matters of fact and law are referred to W. 

12  
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J. Griffin, who will consider the same and make his report to the next 
term of this court-his findings of fact to be final-conclusions of law 
subject to review upon exceptions filed. Referee shall give ten days' 
notice of any hearing under this reference to the parties hereto." 
Under this order the referee proceeded to take and state the account 
and to report the same to Spring Term, 1893. To this report the 
plaintiff filed 32 exceptions, to which he afterwards added some 
twenty-odd more. 

This report had been made upon the idea that the defendant had 
the right to use the proceeds of the partnership in payment of both 
partnership liabilities and individual indebtedness. And this made 
it come on before Armfielcl, J., at Spring Term, 1894, for hearing upon 
the report and exceptions, when he made the following order: "On 
motion to remand the case, defendant having moved to confirm the 
report, it is adjudegd, '(1) That the case be remanded to the 
referee, to ascertain and state the account between the mem- ( 19 ) 
bers of the late firm of S. Weisel & Son, and to report the in- 
terest of each in the business, and to ascertain and report the value of 
the services of defendant assignee a n d  what services were performed. 

. (2)  That under the assignment the assignee is required to apply the 
assets of S. Weisel & Son assigned to him, first, to the payment of the 
debts of S. Weisel & Son; second, to the cost of settling the business 
of S. Weisel & Son; third, to account for and pay over to Moses Weisel 
his interest in the assets for his own use, and sustained plaintiff's ex- 
ception as to this. The court ordered that the report of the referee be 
modified accordingly, and that the same, in all other exceptions, be 
overruled. Both plaintiff and defendant excepted. On plaintiff's 
motion he was allowed to amend his complaint so as to demand $6,000 
and interest from 1886, instead of $2,000 or some other large sum." 

Thus it will be seen that this report of the referee was made to 
ascertain and find two things only: First, the amount of partner- 
ship liabilities the defendant had paid, and the individual liability, 
so as to separate the two; and, secondly, to ascertain the services of 
defendant and what said services were worth. This committal was 
under the H o k e  order, in which the findings of fact were expressly 
agreed should be final. All the other exceptions of defendant were 
overruled by the Armfielcl order. 

Under this order of re-submission, the referee took further evidence 
as to what were the partnership liabilities. And these, when ascer- 
tained, taken from the whole amount, showed the amount of indi- 
vidual liabilities paid. 

Among the debts paid by defendant was one known as the 
Goldstein debt of $5,480. This was an individual debt of S. Weisel, 
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( 20 ) made a year or more before the formation of the partnership 
of S. Weisel & Son, and was so reported in the first report of 

the referee Griffin. In  that report i t  was not material, as was con- 
sidered, to separate the partnership liabilities from the individual in- 
debtedness. But under the Armfield order it became necessary to do 
so. And the referee, upon the additional evidence taken by him, finds 
as a fact (and we think he was justified in so finding from the evi- 
dence) that the Goldstein debt, though an individual indebtedness, 
was for money used in the store, and that i t  was recognized as a part 
of the partnership liabilities on the 18th of August, 1885, when the 
partnership was entered into and formed a part of the $18,476.72, 
which the new partnership assumed and undertook to pay; that, this 
being so, it became a part of the liabilities of the partnership, although 
it was an individual indebtedness. The facts found by the referee we 
have no right to review, and we sustain him in holding that this debt 
constituted a part of the partnership liabilities of S. Weisel & Son. 

The other question that arises, under the re-submission of Judge 
Armf ie ld ,  is as to the amount of services performed by defendant and 
his pay therefor. Upon this matter the referee has taken a great deal 
of evidence and has fully reported the same with his findings thereon. 
There is some conflict as to the value of this service. The submission 
of such inquiry without objection is an admission that defendant was 
entitled to pay for this service. And the only question to be de- 
termined is the amount the defendant shall be allowed to retain for 
the same. There is some conflict of evidence upon this question, but 
the referee finds that the great weight of the evidence sustains the 
finding of five per cent on receipts and five on disbursements. And 
whether there is a great preponderance or not, it must be admitted 
that there is much evidence tending to sustain this finding of fact, 

which we cannot review. The allowance of coinmissions to 
( 21 ) an administrator within the limits allowed by law ( 5  per 

cent) is a matter of judicial discretion, and this Court will 
not undertake to review the court below unless it clearly appears there 
has been an abuse of discretion. W a l t o n  v .  A v e r y ,  22 N.  C., 405. And 
we see no reason for distinguishing other trustees from the principle 
above enunciated. 

There are some objections made as to some of the testimony re- 
ceived by the referee upon this question of value of services and 
amount of commissions (which is only a convenient method of de- 
termining the defendant's pap). But we see no grounds upon which 
these objections should be sustained. I t  was not an issue either for 
the court or jury, but a question for the determination of the com- 
missioner and the court. And in such matters it has always been the 
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practice of the court to obtain infornlation from any reliable source, 
as if the court was going to pronounce judgment upon a defendant 
convicted of an offense that allowed the court a discretion within ure- 
scribed limits. The court is bonnd to pronounce the judgment, but 
as to the extent of the judgment, this is a matter of judicial dis- 
cretion in the exercise of which the Judge derives his information 
from the best sowrces he can, and is not bound by the strict rules of 
evidence necessary to be observed upon the trial of an issue of fact. 
As this matter had been specially submitted to the referee by the order 
of Judge Armfield, he was authorized in using the means to inform 
hinlself that a Judge would have been if he had undertaken the in- 
quiry himself. We ought, therefore, to sustain the ruling of the court 
as to the amount of service a d  coininissions allowed the defendant and 
overrule plaintiff's exceptions. 

The other exceptions insisted on by plaintiff, made to the first 
report, were passed upon by Judge Armfield and overruled 
by him. But as plaintiff noted his exceptions, they were ( 22 ) 
brought forward, and in this way are presented for our con- 
sideration. The plaintiff has over fifty exceptions. But those yet to 
be considered, being those argued before us and discussed in plaintiff's 
brief, may be considered in three classes: 

The sale of what is called insolvent claims, the failure of defend- 
ant to collect interest on open accounts due the partnership, and the 
failure of the referee and the court to charge defendant with interest 
on the amount of money i11 his hands from the time i t  was collected 
until it was paid out. I t  must be kept in mind, in the consideration 
of these questions, that under this submission to the referee every 
finding of fact by him is final and could not be reviewed by the court 
below, and cannot be reviewed by this Court. 

Then, as to these debts and the sale of the same by defendant: 
I t  is found as a fact that three or four of the debts sold by defendant 
as insolvent debts were solvent, but it is found that defendant believed 
them to be insolvent; that holding them as he thought as administrator 
by virtue of his appointment as such, and the assignment of the 
plaintiff, he made application under the statute and obtained an order 
to sell; that those sold at  the first sale were thus sold with the  knowl- 
edge and assent of plaintiff, and that plaintiff had knowledge of the 
second sale, and was present at this sale; that said sales were fair and 
open, and that defendant received no benefit therefrom. And, though 
the plaintiff suggested a want of good faith in these sales and collusion 
with one Bell, who became a purchaser of some of them, Bell positively 
denied this charge, and upon the whole of the evidence the ref- 
eree finds as a fact that this allegation is not true, that there was no 
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( 23 ) collusion between the defendant and Bell, and that defendant 
acted in good faith. 

I 

If these debts had in law belonged to the estate of S. Weisel, this 
finding would have discharged him from any liability, except for the  
money he received for these claims. The Code, see. 1412; Gray v. 
Arnzisteud, 41 N. C., 74. And the fact that he held them as the as- 
signee of plaintiff, as surviving partner of the firm of S. Weisel & 
Son, as well as by virtue of his administration, will, i n  our opinion, 
make no difference. I t  is true that in technical law the plaintiff be- 
came the owner of the partnership effects upon the death of his father 
for  the purpose of enabling him to close out the concern. But still 
the estate of S. Weisel was interested in the same to the extent of S. 
Weisel's stock, and a Court of Equity would have protected it from 
inismanagement in the Bands of 3I. Weisel, if necessary. 

But, treating it as under the assignment of Moses Weisel, and that 
defendant was the assignee or agent of Moses in these sales-and this 
is the strongest view of the matter that can be presented for the plain- 
tiff, as it will be observed that i t  is he alone who sues-who complains 
of any wrong or in ju ry?  And he sues upon the assignment for a n  
account and settlement of the trust  estate under the assignment. This 
being so, the plaintiff has made defendant his trustee or agent to do 
what, under the law, he had the right to do. And all he can require 
of defendant is good faith and reasonable diligence and care in  mak- 
ing the sales complained of. Mecheni Agency, sec. 495; Lewen Trusts, 
p. 294, and note 1, p. 295. The commissioner has found all this- 
good faith, ordinary care and diligence. So these exceptions should be 
overruled, and the ruling of the court below sustained. 

The comniissioner finds as a fact that i t  was not the custom i n  
Elizabeth City to charge interest on open accounts, and that 

( 24 ) neither S. Weisel nor S. Weisel & Son did so. And this being 
found as a fact, and i t  being found that defendant acted in  

good faith, and for what he thought to be the best interest of the con- 
cern, for the reasons assigned for not charging the defendant with the 
solvent notes sold by him, we do not charge him with this interest 
which he did not collect. This exception should be overruled, and 
the ruling of the court sustained. 

~ h e ' o n l y  remaining exception we think it necessary specially to 
consider is that as to whether the defendant should be charged with 
interest on the money he collected from the time it was collected until 
the time i t  was paid out. We do not think he should. This money 
was collected in  different amounts-much of i t  in  small sums for the 
sale of goods. Under the statute, if he was acting as administrator, 
he would not be. A large indebtedness was to be paid pro rata, and 
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the same was the case under the assignment from the plaintiff to the 
defendant. I t  is true that it appears that S. Weisel had a consider- 
able individual estate, all of which would eventually have been lia- 
ble for the firm debts as well as his individual debts. But the firm 
assets were first liable to the payment of the firm liabilities. Within a 
few days over two years from the date of the administration and the 
date of the assignment, the defendant had sold out this large stock of 
goods, collected in all the assets, and paid all the liabilities of the part- 
nership and individual indebtedness, and accounted for every dollar 
that came into his hands. He did this in the time the law allows, if 
i t  had been strictly an administration. I t  is not shown that he made 
a dollar out of the money. I t  is true it was deposited in a banking 
house in which the defendant was interested; and it may possibly be. 
true that something was made that defendant was interested 
in, but i t  is not shown and we think is rebutted by the findings ( 25 ) 
of the referee, that he failed to act in good faith and for the 
best interest of the estate in all he did. Such diligence, such prompt- 
ness to settle, and such good faith as is found by the referee in this 
case, ought to count for something. Therefore, we should sustain the 
ruling and judgment of the c0ui.t on this exception. The other ex- 
ceptions were virtually abandoned on the argument, or are covered by 
those we have specially considered. I think the judgment should be 

Affirmed. 
FAIRCLOTH, C. J. I concur in the dissenting opinion. 

W. H. FULLER v. ELIZABETH CITY 

1. I n  a n  action against a municipality for damages for the appropriation of 
plaintiff's land for  a street, the defendant denied plaintiff's title: Held,  
that  the burden of proving his ownership is  upon the plaintiff. 

2. I n  order tha t  adverse possession may ripen into a perfect title against the 
true owner, i t  must be such a possession and exercise of dominion as  would 
subject the claimant to an  action of ejectment. 

3. The mere fac t  tha t  a person claims land, offers it for  sale and lists i t  for 
taxes, is  not evidence to show title. 

ACTION tried before Green, J., and a jury, at  Fall Term, 1895, 
of PASQUOTANK. 

The plaintiff sought to recover damages for the condemna- ( 26 ) 
tion and appropriation of a parcel of land alleged to belong 
to him, for the purpose of a street, and alleged that by reason of the 
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manner in which the street was laid out his adjoining land was rend- 
ered worthless and unsalable. 

The defendant denied plaintiff's title and averred that the open- 
ing of the street enhanced the value of the plaintiff's adjoining land. 

The issues submitted to the jury and the responses were as fol- 
lows : 

"1st. Is the plaintiff the owner of the land described in the com- 
plaint ? snswer : Yes. 

"2d. What damage has plaintiff sustained by reason of said street 
described in the pleadings ? Answer : $295. ' ' 

The plaintiff introduced deed of trust covering the land in con- 
troversy, from C. Dl. Laverty and John C. Ehringhaus, dated 3 De- 
cember, 1858. 

He next offered in evidence record of an equity proceeding, cov- 
ering the locus in quo, copies of which are made a part of this case on 
appeal. Defendant requested plaintiff's counsel to read the same. 
Plaintiff's counsel read the petitions without objection, and then 
proceeded to read the entries on the back thereof. Here defendant 
objected. Court ruled that the objections had not been made in time. 
Entries read and defendant excepted. Plaintiff's counsel then pro- 
ceeded to read the other papers constituting the record, and defend- 
ant objected to each. Each objection was overruled by the court on 
the ground above indicated, and defendant excepted. The entire rec- 
ord was read. 

Plaintiff next introduced deed from commissioners of the court in 
said proceedings, covering the land in controversy to plaintiff, dated 
4 July, 1870. 

M. B. Culpepper, a witness for plaintiff, testified: That he had 
known the plaintiff for twenty-five years, and the land in con- 

( 27 ) troversy for a much longer time. That the land was situated 
on Road Street, in the town of Elizabeth City, N. C., not far  

from the courthouse. That S. S. Fowler was plaintiff's agent. That 
plaintiff personally, and through his said agent, had listed and paid 
taxes upon said land ever since he got his deed for it in 1870. That 
plaintiff had sold off portions of the land he bought in lots to differeht 
people, and was offering the balance of it for sale. That a few years 
ago there was a house upon the land he purchased. The land in con- 
troversy is laid out, no fence around it, and portions of it is swamp. 
That the land in controversy was a portion of the land described in 
said deed and equity proceeding, and also in the complaint. 

F. Vaughan, a witness for defendant, was next introduced, and 
stated that he knew the land; that the plaintiff had opened a street 
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through i t  since he bought it, and had sold off part of i t  in lots. It is 
not enclosed by fence; grown up in weeds and laid out. 

G. M. Scott was next introduced for defendant. He testified that 
he knew the land in controversy; that plaintiff asked fifteen hundred 
dollars for the swamp portion of it. 

Defendant requested the court, in writing, to put his charge to the 
jury in writing, which the court did in words and figures, to-wit : 

"1. The plaintiff claims title as follows: Deed of trust from C. 
h1. Laverty and John C. Ehringhaus, dated 3 December, 1858, and a 
decree in equity, b>- which the land was sold and the deed of trust 
foreclosed and a deed made to the purchaser, the plaintiff in this 
action, by the commissioners appointed by the court, and dated 4 
July, 1870. 

"The burden of proof in this action is upon the plaintiff 
to satisfy the jury by the preponderance of evidence, first, ( 28 ') 
that he is the owner of the land described in the complaint. 
If he had so satisfied you that he has been in possession of the land, 
either in person or by his agent, for twenty-one years or more, under 
color of title, then you will answer the first issue 'Yes.' But if the 
plaintiff has not so satisfied your minds, you will answer the issue 'No.' 
(Defendant excepted.) 

" 2 .  The jury are instructed that actual possession of land may 
arise in any of the different ways of improving it, and which are open 
and notorious in their character, and which show an intention to ap- 
propriate it to some useful purpose, and indicate an exclusive use 
and control of the property by the persons claiming possession. The 
possession of land may be by different modes, by inclosures, by cul- 
tivation, by the erection of buildings or other improvements, or in any 
other manner that clearly indicates an exclusive appropriation of the 
property by the person claiming to hold it. The deed of plaintiff 
having been executed 4 July, 1870, if he had possession under his 
deed for twenty-one pears then he is the owner of the land, and he 
is not required to show any grant from the State." (Defendant 
excepted.) 

Defendant asked the court to charge the jury as follows: 
"The plaintiff has failed to show title to the property through 

which the street is cut. No title has been shown out of the State. The 
deed from commissioriers to Fuller is only color of title, and no pos- 
session under it has been shown, and you will answer the first issue 
'No.' 

"That there is no grant from the State shown here for the land in 
controversy, and the plaintiff, before he can recover, must show a 
continuous adverse possession for twenty-one years under a color of 
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title. Plaintiff has shown no possession, and yon must answer the 
first issue ' No. ' ' ' 

( 29 ) The court declined to give these several instructions, and 
the defendant excepted to his refusal so to do. 

Upon a verdict of the jury, the court rendered judgment for the 
plaintiff, and defendant appealed. Defendant asked for a new trial. 
Motion overruled, and defendant excepted. 

J .  H.  S a w y e r  for p l a i n t i f .  
E. P. A y d l e t t  for d e f e n d a n t .  

FURCHES, J. I t  appears from the pleadings that the defendant, 
exercising the right of eminent domain as an incorporated town, has 
taken and appropriated a portion of land within its corporate limits, 
dpposite Cedar Street and east of Road Street, as one of the public 
streets of the town. Plaintiff claims that said street is located on - his land, by reason of which he has sustained damage to the amount 
of $400, which he has demanded of defendant, and which defendant 
has refused to pay or any part thereof. Defendant answers and, 
among other things, denies that plaintiff is the owner of the land so 
taken and appropriated. This puts in issue the title to the land, and 
the burden is on the plaintiff to show that he is the owner before he 
can recover damage. Plaintiff, for the purpose of showing title, put 
in evidence a deed to him executed in 1870, based upon a deed of trust 
made in 1858, and a decree in equity and sale thereunder; and the 
appropriation complained of did not take place until 1893. 

Twenty-one years' possession under color of title is sufficient to 
ripen the title, whether i t  is shown that the land has been granted by 
the State or not. And seven years' possession under color of title will 
perfect the title if i t  is shown that the State has granted the same. 
Plaintiff showed color of title for a greater length of time than was 

necessary to ripen into a perfect title against the State and 
( 30 ) all persons not under disability, if it had been accompanied 

by adverse possession. And this possession may be constituted 
in different ways-as by residing upon the land by himself or by his 
tenants, by fencing or by cultivation. But we are unable to see from 
the evidence that plaintiff has been in possession of this land at  all, 
under any of the rules laid down by the law. The fact that he claimed 
it and offered it for sale, or that he paid taxes on it, is no possession. 
I t  must. be such possession and exercise of dominion as would subject 
him to an action of ejectment. 

The defendant asked the court to charge the jury that from the 
evidence in the case the plaintiff had failed to show title in himself. 
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This the court refused to do. This was error, for which the defend- 
ant is entitled to a new trial. I t  may be that, with more preparation 
than seems to have been had on the other trial, the plaintiff may be 
able to complete his title. But whether he will or not, there must 
be a new trial, and it is so ordered. 

New Trial. 

LOVEY NICHOLSON v. COMMISSIONERS O F  DBRE COUNTY. 

1. Personal legacies, whether general or special, can only vest in the legatee by 
the assent of the personal representative i n  whom the law vests the title t o  
all the personal estate of the deceased, for payment of debts and necessary 
expenses of administration : Hence, 

2. The legatee of a judgment debt against a county cannot enforce i ts  payment 
by a n  action thereon, mandamus, etc., when the personal representative is  
not a party and when i t  does not appear tha t  there is f raud or collusion 
between the debtor and personal representative of the deceased. 

MANDAMUS to enforce payment of plaintiff's interest in a 
judgment rendered in favor of Commissioners of Currituck ( 31 ) 
against Commissioners of Dare, which belonged to the testa- 
tor and others, tried at  Fall Term of CURRITUCK before Green,  J. 

There was no judgment in favor of plaintiff against the Commis- 
sioners of Dare and no evidence of assignment of the judgment or any 
interest therein to plaintiff by the Commissioners of Currituck, but 
there was evidence of such assignment to C. W. Nicholson and others. 

There was verdict and judgment for the plaintiff; from the judg- 
ment thereon the defendants appealed. 

W .  B. S h a w  for p la in t i f f .  
E. I?. A y d l e t t  for  de fendant .  

FURCHES, J .  Plaintiff claims that the county of Currituck was 
largely indebted to C. W. Nicholson, who was plaintiff's husband, 
and who died about the first of June, 1880, leaving a last will and 
testament in which he bequeathed this debt on Currituck County to 
her-which last will and testament has been duly admitted to probate. 

The county of Currituck, having a large debt against the county 
of Dare which had been reduced to judgment in September, 1881, as- 
signed $712.77 in the Dare County judgment to the said C. W. Nich- 
olson, in part satisfaction of the indebtedness of Currituck to said C. 

2 1 



I N  THE SUPREME COURT. 1118 

W. Nicholson. That neither the county of Dare or Currituck has paid 
this $712.77 so originally owing by Currituck to C. W.  Nicholson. And 
this action is brought by plaintiff to recover this claim and for manda- 
mus. 

The will of C. W. Nicholson is not made a part of the 
( 32 ) record, nor are we informed, by allegation in  the pleadings 

or otherwise, whether there was an executor named in  said 
will, and if so, whether he ever qualified or not, or whether there has 
been an administrator with the will annexed or not. So f a r  as we are 
advised from the pleadings or otherwise, there has never been a per- 
sonal representative of the estate of C. W. h'icholson. 

Personal legacies, whether general or special, can only vest in the 
legatee by the assent of the personal representative in  whom the law 
vests the title to all the personal estate of the deceased for the pay- 
ment of debts and necessary expenses of administration. Williams 
on Executors (5  Ed.) ,  pp. 567 and 1235; Scott v. McNeill, 154 U. S., 
34. Until there is a personal representative (administrator or esec- 
utor) there is no one authorized to receive payment and to give a 
receipt that would discharge the debt and protect the debtor. And 
had defendant paid the plaintiff this demand and she had receipted 
for the same, this would not discharge the liability nor protect de- 
fendant, if there should be an administration and a suit thereon by 
the administrator or executor. 

This being so, i t  cannot be that plaintiff will be allowed to co-npel 
defendant to pay against its consent. There are a few cases to be 
found where a legatee has been sustained in suing'the debtor of the 
testator or intestate. But these are equitable actions where there are 
allegations of fraud and collusion between the personal representative 
and the debtor to cheat and defraud the legatee. And in  these cases 
i t  is necessary to make the personal representative a party. Fleming 
v. McKesson, 56 N. C., 316; Spack v. Long, 22 N. C., 60. 

But there are no allegations in this case to bring it within 
( 33 ) this exception, and it  must be governed by the general rule 

as stated above. 
Defendant asked the court to charge the jury that there was no 

evidence of the assignment of any judgment or the interest of any 
judgment to the plaintiff by Currituck County. This prayer the court 
refused, and in this there is error. 

There were other questions discussed as to the assignment, statute 
of limitations, etc., but as plaintiff cannot sustain her action, for 
the reason we have stated, we do not consider any other question. 
There is 

Error.  
22 



N. c.] F E B R U A ~ Y  TERM, 1896. 

C i t e d :  H i n e s  v. Vann, a n t e  7 ;  Nicho l son  v. Cornrs., 119 N. C., 22; 
Nicho l son  v. Conzrs., 121 N. C., 28; H a n l e r  v. ~IfcCall, ib., 197; Nich- 
olson v. Conzrs., 123 N. C., 15. 

S. W. AND E. D. SPRISGER V. W. M. SHAVENDER. 

1. A judgment is void, not voidable, if the court has no jurisdiction of the sub- 
ject-matter of the action, and the assent or neglect of a person cannot con- 
fer  on the court power to render the judgment. 

2. A judgment void for want of jurisdiction of the subject-matter cannot con- 
clude any person, whether a party or stranger to the proceeding, and may be 
attacked collaterally. 

3. Where administration was granted upon the estate of a living man, supposed 
to be dead, and a decree for the sale of the supposed decedent's land was 
made in a proceeding to which all the children and heirs a t  law mere made 
parties and the death of the supposed decedent was alleged and admitted 
in the pleadings: Held, that  the decree was void for  want of jurisdiction a s  
against both the supposed decedent and his heirs who were made parties to  
the proceeding, and the latter are not estopped from attacking the decree in  
a collateral proceeding. 

PETITION to rehear the case between the same parties de- 
cided at February Term, 1895, S p r i n g e r  v. S h a v e n d e r ,  116 ( 34 ) 
N. C., 12. 

S h e p h e r d  (e: Busbee ,  W. B. R o d m a n  and J .  H. S~nal l  f o r  ( 41 ) 
pe t i t i one r s .  

Chas. P. W a r r e n  and J .  W. H i n s d a l e  c o n t r a .  

AVERY, J. The basis of the application to rehear and reverse the 
former ruling of this Court ( 1 1 6  N. C., 1 2 )  is the contention that 
there was error in holding that the children of George TiT. Dixon were 
not concluded by the finding in the special proceeding instituted by 
his administrator to sell the land in controversy, and to which said 
heirs were parties, that he was then dead, though it is now found by 
the jury that he was in fact alive when the administrator issued the 
summons and when the land was sold under the decree for assets. The 
question presented is whether the doctrine of estoppels applies to and 
binds the children, who since Dixon's death have brought suit to re- 
cover possession from those claiming through the purchaser at  the 
sale, and it depends f o r  its solution upon the answer to the prelimi- 
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nary question whether the judgment is in law utterly void or only 
voidable. The contention of the defendant rests upon the erroneous 
assumption that a judgment void for want of jurisdiction of the sub- 
ject-matter is prinza facie conclusive on the parties and protected from 
collateral attack, as it is where the authority to deal with'the subject- 
matter is conceded and it is proposed to impeach the decree, because 
of an incorrect finding in the record that a party waived personal ser- 
vice by appearance or otherwise, submitted to the authority of the 
court. The fundamental and inherent difference between the two 

kinds of judgments grow out of the fact that the right to be 
( 42 ) present in court and have an opportunity to defend an action, 

where it is proposed to adjudicate one's title to property, is a 
personal one, and a party may waive by acquiescence, or by- neglect 
even, the requirement of the statute that notice or summons shall be 
actually served, or served in a specified manner or within a given 
time, while the authority of the court to take jurisdiction of the sub- 
ject-matter is derived from an express grant by the sovereign State 
in the Constitution and laws made in pursuance of it, and, like any 
other agent acting under a power, a judicial tribunal is not war- 
ranted in going beyond the limits of "the law of its creation" fairly 
construed. T h o m a s  v. t h e  People ,  107 Ill., 517; Hel ia  v. Simmo?zs,  45 
Wis., 334; S c o t t  v. MchTeill, 154 U. S., 34, 46. The law under which 
the jurisdiction of a clerk is exercised is the provision of the Con- 
stitution (Art. IV, see 12) which empowers the Legislature to allot 
and distribute the jurisdiction conferred by the organic law amongst 
those courts inferior to the Supreme Court, and the statute (Code, 
see. 1436) which in pursuance of the provision of the Constitution au- 
thorizes the institution of a special proceeding. "When the personal 
estate of a decedent  is insufficient to pay all his debts . . . to sell 
the real Property for the payment of the debts of such decedent." 

In discussing the contention that such judgments as that rendered 
in the special proceeding are liable to collateral attack, the Supreme 
Court of Texas gives its sanction to the principle upon which the 
former opinion in this case rests, as follows: "This [the rule that 
judgments cannot be collaterally impeached] cannot be universally 
true, because in the case of an administration upon the estate of a 
living man the court necessarily determines that the man is dead, and 

yet the man may be shown to have been alive at the time of , 

( 43 ) the judgment, and in s m h  case although every step in the 
proceeding by which the man's estate is sold may have been 

t a k e n  with t h e  m o s t  perfect  regzdari ty ,  and although the purchaser 
buys in good faith, n o  t i t le  passes or  c a n  pass." W i t h e r s  v. Jackson,  
27 Texas, 497. But the learned counsel for the petitioner intimated 
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that the court of Texas was but of line with the current of authority 
in holding such decrees void for want of power in the court to pro- 
nounce them, without actually acquiring jurisdiction over the sub- 
ject-matter in the manner prescribed by law. I t  would seem, there- 
fore, but proper that somewhat extended quotations and numerous 
citations should he made to show that the contention is not well 
founded. 

"Jurisdiction," said the Supreme Court of Illinois, in Thonzas v. 
People! supra,  "in the general and most appropriate sense of that 
term, as applied to the subject-matter of a suit, is always conferred b y  
law,  and it is a fatal error to suppose the power to decide in any case 

, rests solely upon the averments of a pleading." Quoting from Jfel ia  
v .  S i m m o n s ,  45 Wis., 334, the Court said of the appeal before i t :  "If 
this case falls within any class of cases, it is a class in which no court 
has any right to deliberate or render any judgnent, and in which 
every co?zceivable act i s  a n  absolute n d l i t y .  The only jurisdiction the 
county court has in respect to the administration of estates is over the 
estates of dead uersons. I t  would seein that the bare statement of 
such a proposition is enough without citing authority.'' 

I n  enumerating the classes of cases in which decrees of probate 
courts are utterly void and those where the court has jurisdiction of 
the subject-matter, but by some mistake issues letters testamentary 
irregularly or illegally, the Court of New Hanpshire classified our 
case among those void for want of jurisdiction. "SQ," said the Court, 
"where a will is proved or letters granted, when the person 
supposed to be dead is still living, the powers of the courts ( 44 ) 
being limited to the estates of deceased persons.'' Morgan v. 
Dodge,  44 N. H., 259. An examination of the authorities cited in 
S c o t t  v .  l l l c l e a n ,  154 U .  S., at  page 47, to sustain the proposition that 
where a probate court adjudges that a man is dead when he is alive, 
the judgment is invalid, shows that in the following cases such a 
decree was held to be "absolutely  void for all ptcrposes and ab initio." 
J lel ia  v .  Sinanaons, szcpra; Thonzns v .  People,  stcpra; S tevenson  v. 
Super ior  Cour t ,  6 2  Cal., 60; D ' A r n s m e n t  v. Jones,  4 Lea (Tenn.), 
251; P e r r y  v .  R. R., 49 Kan., 420. - 

In  the case of Xcott v .  11fcLean, supra,  the only question presented 
, was whether the alleged intestate mas bound by the probate proceed- 

ing to which his heirs were parties and in which the court had found 
that he was dead, when he appeared in person before the court, and 
of course it was only adjudged that he was not estopped from denying 
the title of the purchaser under a decree to sell his lands for assets. 
But on page 43 the Court said: "The absolute wull i ty  of administra- 
tion granted upon the estate of a living person has been directly ad- 
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judged or distinctly recognized in the cburts of many other States." 
The second authority cited in support of the proposition was S. v. 
White, 29 N. C., 116, where the obligor on a bond executed as ad- 
ministrator of an alleged intestate, not the intestate himself, was al- 
lowed to impeach the grant of letters collaterally. The Court, after 
citing an array of authorities, call attention (as did this Court in the 
forxer  opinion) to the fact that the case cited in  the petition froin 
63 N. Y., 460, is not sustained by authority elsewhere, was seriously 

criticized by Chief Justice Redfield, and subsequently ex- 
( 45 ) plained by the Court which rendered it, as governed by a 

statute somewhat peculiar in its terms. 
No man can put himself in  the place of the sovereign and make 

the adjudication of a court valid by ratifying an  unauthorized ex- 
ercise of pourer by its agent when the law of the land, which is the 
agent's power of attorney, declares that the court has no authority 
to render the judgaent.  I t  was upon this principle that this Court, 
in S. v. White, supra, allowed the obligor upon the plea of the general 
issue to show that the alleged intestate of the plaintiff to whom letters 
of administration had been issued was alive when the letters were 
granted. If he was alive the snbject-matter was wanting and there 
was no jurisdiction in the probate court. This Court may be supposed 
to have known that the facts ' in London against Railroad were not 
such as to make it direct authority to support this principle, but it is 
authority to show that the Court there (88 N. C., pp. 588, 589) cited 
S. v. White, supm, with approval, and distinguished London against 
Railroad from it, as subsequently the same principle was adverted to 
in  Garrison v. Coz, 95 K. C., 353, and other cases cited for the pur- 
pose of distinguishing them and not in support of the opinion. After 
citing S. v. White with approval, p. 89, the Court said: "If the per- 
son on whose estate the court undertakes to grant letters testamentary 
of administration be dead, and at  the time of his decease have his 
domicile or have bona mtabilia to be administered, it matters not how 
irregular mag be the proceedings of the court, or how obscured and 
incomprehensible its conclusions, they afford sufficient authority t o  
cover t h e  bona fide transaction of its appointees." The Court thus 
clearly sustained the doctrine already stated, that irregularities in  
appointing administrators would not invalidate their acts where it 

appeared that there was a dead nzan, and jurisdiction conse- 
( 46 ) quently of the subject-matter-his estate-and, on the other 

hand, by citing with approval S. v. White to sustain the prop- 
osition, that whenever it appeared, even by way of collateral attack, 
there was no dead mun, the jurisdiction would be declared defeated 
and the decree treated as void. 
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Upon examination it will be found that this distinction has been 
followed by all text writers and all the appellate courts of thisscountry 
that have had occasion to discuss the subject, with the single excep- 
tion of the Court of New York, which rests its ruling, as has been 
stated, upon the peculiar provisions of the Code of that State. 

This Court, .in Collim v. Turner, 4 N .  C.,  541, sustained the prin- 
ciple upon which the decision in this case rests by holding that the 
grant of letters of administration on the other hand in a county where 
the court had no jurisdiction of the subject-matter was utterly void 
and might be attacked collaterally, thus marking the distinction be- 
tween that and the case where, dealing by proper authority with the 
subject-matter, the court has inadvertently deprived the lawful claim- 
ant of the administration. In the early case of French v.  Prazier, 
7 J .  J .  Jlarshall (Ky.),  425, the Court, upon the principle that an ad- 
ministration upon the estate of a person then alive was void for all 
purposes and could be impeached collaterally, held, as did this Court , 

in S. v. White, supra, that a debtor of the alleged decedent could set 
up the plea that the plaintiff was not administrator. 

The distinction which seems to have been overlooked by the pe- 
titioner in this case is that, while none but parties are bound by a de- 
cree, and while the want of actual service may be waived, a judg- 
ment where there is want of jurisdiction of the subject-matter is 
void as to all persons, and consent of parties can never impart to 
it the vitality which a valid judgment derives from the 
sovereign State, the court being constituted by express pro- ( 47 ) 
vision of law its agent to pronounce its decrees in controversies 
between its people. S. v. White, supra. 

I t  seems needless to pile up other authorities to sustain the-propo- 
sition that where a court rests its right to jurisdiction of the subject- 
matter upon a grant of power to deal with the estates of dead men, its 
decrees are absolutely void when the administration is by mistake 
upon the effects of a livip~g person. Yet it is respectful to notice and 
follow the line of the argument on behalf of the petitioner, and to 
discuss the leading authority relied upon to support his contention. 
The Supreme Court of Washington rested its decision in Scott v. 
XciVeill upon the New Pork case, cited for the petitioner, but the 
Supreme Court of the United States on appeal pronounced it, as we 
have stated, insufficient authority. The Court of Washington also 
held that the judgment was good even against the alleged intestate on 
his reappearance, on the ground that the probate court was required 
to find that a person was dead before the grant of letters, and the 
proceeding was therefore in effect one in rem, but this reason was 
also declared wholly insufficient. The Court, in Scott v. McNeill, laid 

2 7 
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down the proposition (p.  46) that "to give such proceeding any valid- 
ity there must be a tribunal competent by its constitution-that is, by 
the law of creation-to pass upon the subject-matter of the suit." 
The Court go on to say (p. 47) that the death of the owner of an 
estate is "a fundamenta l  prerequisite to the exercise by the probate 
court of jurisdiction to grant letters testamentary or of administration 
upon his estate, or to license any one to sell his land for the payment 
of his debts." If the death was a fundamental prerequisite to the 

exercise of jurisdiction, it was because, until the death oc- 
( 48 ) curred there was no subject-matter. If there was no jurisdic- 

tion for the want of authority over the subject-matter, the 
decree was void, and consent or acquieseence in the decree could not 
impart vitality to i t  so as to estop any one. Grant that the precise 
application of the governing principle had never been made before 
the decision of this case, still, if a court cannot render a valid judg- 
ment without jurisdiction of the subject-matter of the action, and 
nothing but a valid judgment will operate as an estoppel upon any 
one, it would seem that this Court might safely rest its opinion upon 
principle without waiting to find a precedent. I t  is preferable al- 
ways to rely rather upon a substantial reason or a fundamental prin- 
ciple than upon an ill-considered precedent, but, in fact, the research 
of counsel has not enabled them to find a single authority in conflict 
with the opinion which they ask the Court to modify. 

The reasoning of the petition rests upon the idea that the same 
rule as to the binding effect of judgment is applicable where there is 
a defective service on some of the persons interested, as where there 
is a want of jurisdiction of the subject-matter; and the petition is 
based upon a false construction of section 364 of 1 Herman on Estop- 
pels, where the author is treating the questions of personal service. I n  
the succeeding section (365) the same writer explains that where 
there is no service at all, the judgment is void and subject to collateral 
attack, but "if the court to which the process is returnable adjudges 
the service to be sufficient and renders judgment thereon, such judg- 
ment i s  n o t  void,  but only subject to be set aside by the court which 
gave it, upon reasonable and proper application or reversed upon 
appeal. The rule, therefore, deducible from the authorities ( s a p  the 

same author in the section referred to) may be thus stated: 
( 49 ) W h e r e  jurisdict ion i s  acquired no irregularity in the mode of 

exercising it can affect the judgment when collaterally at- 
tacked," etc. The foregoing quotation shows as plainly as it is pos- 
sible to prove it that the author relied upon to sustain the petition to 
rehear was in the very section cited, discussing a finding by a court, 
not that it had jurisdiction of the persons of the parties when no 
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service at  all had been made, but a finding where the service was 
only apparently irregular, that there had been in fact no defect. 

But the section relied upon is authority for the position that a 
void judgment is not protected from collateral attack and works no 
estoppel even on a party to the proceeding in which its purports to 
have been rendered. The same author (1 Herman, section 364) says 
that the necessary eleinents of a good plea of res ad jud ica ta  are not 
only that there should have been a final judgment between the same 
parties for the saae  cause of action, but "the principal element is 
that it must be a valid judgment. That is, it must be rendered by a 
c'ourt legally constituted, having jurisdiction of t h e  cause a n d  t h e  
person. Without jurisdiction there is no va l id i t y  or v i t a l i t y  t o  t h e  
jzcdgwzent. In  order to give va l id i t y  to a judgment of a court there 
must be jurisdiction of the cause and of the person." 

The question here is whether the judgment operated as an estoppel 
upon the heirs because of the declaration and finding of the court that 
their ancestor was dead, when lie was in fact alive, and because they 
did not appeal from that finding and have it reversed or institute a 
direct proceeding to set it aside. The author relied upon, as appears 
from citations already made, declared that such findings are conclusive 
as to the fact of service, when collaterally attacked, not where there 
was no service and no jurisdiction of the person at all. Of 
course, the inference would be, if nothing further appeared, ( 50 ) 
that no such finding could give jurisdiction of the subject- 
matter because it set forth that a live man was dead, any more than 
would the finding that service had been had on a party, when no 
process had been issued against him. But Herman does not leave us 
to conjecture or to determine by reasoning upon principle what are 
his views upon this subject. In  section 65 he says : " J u r i s d i c t i o n  i s  
g i v e n  b y  law and cannot be conferred by consent of the parties; but a 
privilege defeating jurisdiction may be waived if the court has juris- 
diction over the subject-matter. Jurisdiction must either be of the 
cause, which is acquired b y  exercising powers conferred b y  law over 
p r o p e r t y  w i t h i n  t h e  terr i torial  l imi t s  of t h e  sovereigqzty or of the 
person, which is acquired by actual service of process or personal 
service on defendant." This is the well-established doctrine that a 
person may waive the right to demand personal service of process on 
him because i t  is a question affecting only his personal rights, and the 
adjudication of a court that there was no irregularity in service is 
deemed, p r i m a  facie only, to be correct. 

In stating what is essential in order to give conclusive effect to a 
judgment, Bigelow in his work on Estoppel, p. 57, says: "In the 
next place the judgment must have been va l id .  If for want of juris- 

29 



IN THE SUPREME COURT. [I18 

SPRINGER v. SHAVENDER. 
- -- 

diction or for any other reason it was void, it will have no effect, 
though it was otherwise, as we shall see, if it was only voidable7' (cit- 
ing the opinion of J u d g e  Cooley in N i x o n  v. S tevens ,  17 Mich., 518). 
"I t  is necessary that both the person of the defendant and the subject- 
matter of the suit should be fully within the cognizance of the court 
either at  the beginning or in the course of the action." As illustrating 
the principle that only valid judgments work on estoppel, the author 

cites two leading cases fro= the courts of New Jersey. In  
( 51 ) the first of these (School  Trus tees  v. Stocker ,  13 N. J., 116) 

the Court laid down the principle that jurisdiction over the 
subject-matter of a suit "cannot be conferred by consent, nor can th'e 
right to object to a want of it be lost by acquiescence or neglect." The 

. Court said: "If the question were one merely of jurisdiction as to a 
party defendant not properly brought into court for want of process 
or for defective service on it the objection. would be well taken. This 
kind of jurisdiction may be obtained by consent, or the want of it may 
be waived by consent or failing to take advantage of it at the proper 
time. ~ u t - i n  the case before us the difficulty lies inuch deeper. The 
question here is not whether a competent court had obtained jurisdic- 
tion of a p a r t y  tr iable  before it, but whether the cour t  itself i s  compe- 
t e n t  under any circumstances to adjudicate a claim against the defend- 
ant below." Another authority cited by the author was Dodd v. Una,  
40 N. J .  Eq., 672, where the coilrt held that a petitioner, or one who 
concurred in the prayer of the petitioners in an equitable proceeding, 
and who not only acquiesced in but prayed for and invited the action 
of the court, was not precluded from questioning its jurisdiction to 
render a decree. The Court in that case cited as the most "concise 
and complete definition of jurisdiction that of Chief Jus t i ce  Beasley,  
in M u ~ z d a y  v. V a i l ,  5 Vroom, 442, who defined it to be "The right to 
adjudicate concerning the subject-matter in a given case." 

If it were necessary numberless authorities might be added in 
support of the propositions: (1) That a judgment is void, not void- 
able, if the court has no jurisdiction of the subject-matter of the 
action; (2 )  that where a judgment is invalid for want of jurisdiction 
of the very subject-matter, its authority over which must be dkrived 

from a grant from the sovereign State, the assent or the neg- 
( 52 ) lect of a person cannot confer on it the power which the State 

has failed to vest in it, though a person may thus waive the 
assertion of his rights of a purely personal nature; ( 3 )  that a judg- 
ment void for want of jurisdiction of the subject-matter cannot con- 
clude any person, whether a party or stranger to the proceeding. This 
position is sustained by the authorities cited by Bigelow and referred 
to above, if it be necessary to cite additional authority to prove that 
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there is no estoppel without jurisdiction, and that no individual can 
exercise the power of the government to give jurisdiction where the 
law does not confer it, and thereby estop himself, when every other 
person is left a t  liberty to plead in avoidance the want of authority in 
the court. 

Upon the foriner hearing, as upon the rehearing, the conclusion 
of the court rests upon the two plain propositions, that the judgment 
in the special proceeding was void for want of power in the court to 
exercise jurisdiction over the estate of a live man, and the deduction 
from it that, being void, it worked no estoppel. 

If additional reasons are necessary to sustain the opinion on the 
former hearing, the acknowledged test of the conclusiveness of a 
decree upon a party in such cases may be applied, and would be in- 
volved in the question whether the purchaser through whom the plain- 
tiff claims and by reason of his privity with whoin he insists that the 
heirs of Dixon and their assignees are concluded, would have been 
estopped by the finding from paying the amount of his bid (30 dol- 
lars) had he discovered before payment that Dixon was alive. Estop- 
pels must be mutual, and in order to operate mutually in this case, 
the decree must have been conclusive as to the very finding insisted 
upon, both on Windley the purchaser and the heirs of Dixon. This is 
an action for possession, in which the question whether the 
purchase-money paid by Windley shall be restored is not ( 53 ) 
raised, and cannot be considered. The heirs of Dixon, who 
were sui juris, might have waived personal service and given the court 
jurisdiction of their persons, but they could no more impart the vi- 
tality which is essential to the operation of the doctrine of estoppel to 
a judgment rendered against a live man under authority applicable 
only to decedents than they could confer any other authority wliicli 
the Constitution empowers the Legislature "to allot and distribute" 
among other courts prescribed in the Constitution, or which may be 
established by law. Constitution. Art. IV, see. 12. 

If i t  had appeared upon the record that George W. Dixon was 
alive when the special proceeding was instituted and when the decree 
of sale was granted, the judgment would have been pronounced a 
nullity without proof aliunds that he was not dead. There is no suffi- 
cient reason to adopt the suggestion of the petitioner and modify the 
proposition to this efYect in the former opinion of the court. 

Petition Dismissed. 

CLARK, J., dissenting: As to the person erroneously supposed to 
be deceased, the leave granted to sell his real est.ate to make assets is 
necessarily a nullity. He was not a party to the proceeding nor in 
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privity and can in no wise be bound by the judgment. ,4s against him 
the judgment is a nullity, the Court is careful to emphasize in Scott 
v. ~VcNei l l ,  154 U. S., 34, 46, and I find no case that goes beyond that. 
The clerk has general jurisdiction of the subject-matter of winding up  
dead men's estates, and his finding of fact in a particular case that a 
man is dead is binding and conclusive on all parties to that judgment, 
when unappealed from and unreversed. The parties do not give 

. jurisdiction by consent, but the judicial finding by a court 
( 54 ) having jurisdiction to make it that a man is or is not dead is 

just like any other finding by a court having jurisdiction of 
any given class of .cases, conclusive as to all who are parties to the 
action, and persons buying at a sale under such judgment have the 
right to be protected from any claim in opposition to the tenor of the 
judgment by those who were parties to that action. The finding of 
the court may be incorrect as to the facts and its rulings erroneous in 
law, but both as to the law and the facts the decision of the court 
having general jurisdiction of such subject-qatter is conclusive on the 
parties. These defendants were content with the court's adjudication 
that their ancestor was dead, they did not appeal therefrom, they 
were benefited to the extent of the purchase-money paid by these 
plaintiffs, and it does not lie in their mouths now to say that such 
adjudication is incorrect either as to the law or the facts. If a man 
stands by at an execution or mortgage sale of property sold as an- 
other's, and by his words and conduct makes no claim, but permits 
the purchasers to pay the purchase-money, he is estopped afterwards 
to claim such property as his own. For a stronger reason are these 
defendants estopped, who not only acquiesced in the findings of fact 
and conclusions of law in ordering a sale of this land, but who were 
benefited by the application of the purchase-money. 

The decree divested no interest in nor title to the land possessed 
by the ancestor who was erroneously supposed to be dead. But it 
should estop the plaintiffs ever thereafter to claim as against the pur- 
chaser under the decree any interest in land which had been adjndi- 
catecl (they being parties), to belong to the*n subject only to their 
ancestor's debts. I have found no case anywhere which will contro- 

vert this proposition. Nany cases use the general expression 
( 55 ) that such judgments are nullities, but when examined it will 

be seen that they are held nullities as against the ancestor, 
who, not being a party to the jidgment, could not be bound by it. 

The general jurisdiction of this class of cases rested in the court 
making the decree of sale in this case. Its adjudication of the fact 
that the ancestor of the plaintiff% was dead was one it had legal author- 
ity to make, and must pass upon in all such cases, and its decision 
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upon that fact, like any other decision either upon the facts or the 
law, unappealed from, is conclusive a s  to such fact or ruling as to all 
parties to the action. If judgments of the courts upon matters within 
their general jurisdiction do not bind even the parties thereto, but 
can be upset at any time thereafter by showing by other witnesses 
that the facts were otherwise, then the stability of judgments and the 
reliance to be placed in titles acquired under them will be rudely 
shaken. The death of some witnesses or the failing memory of others 
will become sufficient, even as to parties to the action, to set aside all 
judgments based upon the finding of the courts upon the fundamental 
facts which justify the assumption of jurisdiction in any given case. 

Cited: Boyd v. Redd,  post, 686, 687; Bernhardt v. Browrz, 119 
N.  C., 507 ; Balk v. Harris, 122 N.  C., 66; Trimmer v .  Gorman, 129 N.  
C., 163; Pann  v. R .  R., 155 N.  C., 140; Batchelor v. Overton, 158 N.  
C., 98; Hobgood v .  Hobgood, 169 N .  C., 492. 

G. W. WARD, A D ~ N S T R A T O R  OF DA4NIEL BAILEY V. JULIA A. BAILEY. 

1. To bring a case of unlawful marriage within the proviso to section 1810 of 
The Code, which prevents the courts from declaring a marriage void (except 
for  bigamy, etc.), i t  must be shown and only that  one of the parties is dead 
but that  cohabitation and the birth of issue followed the unlawful marriage. 

2. The fac t  tha t  a presumption which had arisen of the death of a woman's 
husband shields her from prosecution for  bigamy upon marrying another, 
does not render the last marriage any the less bigamous or void if the first 
husband be, in fact, alive, nor is she entitled to any of the rights of widow- 
hood under the second and unlawful marriage. 

ACTIOK for the recovery of personal property in possession 
of the defendant and alleged to belong to the plaintiff's in- ( 56 ) 
testate, tried before Green, J., and a jury, at  Fall Term, 1895, 
of PASQUOTANK. 

The issues submitted to the jury were, lst ,  whether the plaintiff 
was the owner and entitled to the possession of the property described 
in the complaint, and, 2d, as to the value of the property. 

I t  was admitted, lst, That David Allen and the defendant inter- 
married on 12 March, 1859. 2d, Daniel Bailey, plaintiff's intestate, 
and the defendant were married 3 April, 1870. Dr. W. J. Lumsden, 
a witness for the plaintiff, testified that he knew David Allen and that 
he had seen him in the town of Elizabeth City, N. C., since 1874. 
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A. L. Jones, also a witness for the plaintiff, testified that he 
had seen David Allen in the town of Elizabeth City, N. C., since the 
marriage of the defendant with plaintiff's intestate. 

The defendant, on her own behalf, was then introduced, and testi- 
fied that she knew plaintiff's intestate long before her marriage to him 
on 3 April, 1870, and that his former wife had died before that date, 
and that he had no other wife living at  the time of her marriage to 
him. 

That her former husband, David Allen, left her in August or 
September, 1860, and that she heard nothing from him directly or 
indirectly until after her marriage with Bailey. That she had never 
seen him nor received any assistance or support from him since the 

day he left her. 
( 57 ) Defendant then introduced the plaintiff as a witness on 

her behalf and asked him the following question: 
"Have you sufficient money in hand belonging to the estate of 

your intestate to pay debts against his estate and the expenses of 
administration and the costs of this suit in the event it should be 
determined against you, outside of the property in controversy in this 
action 8 ' ' 

Question objected to by plaintiff. Objection overruled, and plain- 
tiff excepted. 

Plaintiff answered "Yes. " 
Defendant next introduced records of Superior Court, showing that 

the property in controversy had been assigned to her as a part of 
her year's provision. 

At this juncture the court stated to counsel that he should charge 
the jury, if they should find from the evidence that Allen was living 
at  the time of defendant's intermarriage with plaintiff's intestate, 
and that he had been continuously absent from her the space of seven 
years then last past, and that she did not know him to have been living 
within that time, they should answer the first issue "NO." 

Whereupon plaintiff submitted to a nonsuit and appealed. 

E. P. Ayd le t t  for p la in t i f .  
J .  Haywood Sawyer  for defendant .  

AVERY, J. The marriage of the plaintiff's intestate with the de- 
fendant, she having a husband "living at  the time," was, under the 
plain provision of The Code, sec. 1810, not merely voidable but void, 
when the rites were performed and the parties undertook to contract 
in 1870, notwithstanding the fact that the presumption had arisen 
that the former husband was dead. But plaintiff's intestate being 
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now dead, it was contended that the courts are now prohibited ( 58 ) 
under the proviso from formally declaring the contract null. 
I n  order, however, to bring the case within the prohibition, it is not 
sufficient to show simply that one of the parties has died, but it must 
appear further that issue was born during cohabitation. The latter 
requirement was not met by the proof; indeed, it is admitted that 
there was no issue of the bigamous marriage. 

We are not at liberty, therefore, to enter upon the discussion of 
the doctrine upon which counsel for defendant rested his arguments. 
Whatever might otherwise have been the effect of the presumption 
of the husband's death, the facts bring this case within the language 
of the law referred to, but fail to bring it within the exception. Tech- 
nically, the marriage was none the less a bigamous one because the 
statute shielded the defendant from prosecution. After the presump- 
tion of the husband's death had been rebutted by proof that lie was in 
fact alive, while the law protected her from the prosecution and pun- 
ishment to which she might otherwise have been liable, it could not be 
construed consistently with the provisions of the other statute, render- 
ing the marriage void, to give her any of the rights incident to widow- 
hood. 

There was error in the ruling of the court below. The judgment 
of nonsuit is vacated. 

New Trial. 

E.  D. CHESSON v. T H E  J O H N  L.  ROPER LUMBER COMPANY. 

1. A master owes to his servant the duty of using ordinary care to procure sound 
and safe appliances, and is answerable when the servant is injured by de- 
fective ways, implements, machinery or appliances, if a proper inspection 
could have remedied the defect and prevented the injury. 

2. Where plaintiff was injured while loading trucks with lumber because of de- 
fective stringers on a platform which he was required to use, and in  the 
trial of an  action against his employer for damages there was evidence that 
the defendant had employed carpenters to inspect and repair the platform, 
aud there was also evidence that an  ordinary inspection would have disclosed 
the defect, i t  was error to refuse an  instruction that it was the duty of the 
carpenters employed for the purpose to make a reasonably diligent inspec- 
tion, and, if they failed to do so, defendant was guilty of negligence, and to 
charge the jury, in lieu of such requested instructions that, if the defendant 
provided in  the beginning a safe and proper platform and appointed com- 
petent men to keep i t  so, i t  performed its  duty to plaintiff unless it actually 
knew of the defects or might, by reasonable diligence, have known of them. 
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3. Carpenters employed by a master to inspect and repair, if necessary, a plat- 
form used by an employee in loading and unloading lumber, are not fellow- 
servants of the employee. 

4. I t  is error to leave a jury to determine what is ordinary care or reasonable 
diligence under any given cir'eumstances, and to decline to give proper in- 
structions which will enable them to apply "the rule of the prudent man" 
to given phases of the testimony. 

5. Where, in the trial of an action involving the question of negligence, the 
facts are admitted and not more than one inference can be drawn from them, 
the question whether there has been negligence is for the court; but, where 
the evidence is conflicting, or where more than one inference can be drawn 
from i t  the court should, upon proper request, instruct the jury whether, in  
any particular aspect of the testimony, there was negligence as alleged. 

( 60 ) ACTION to recover damages for an injury alleged to have 
been caused by the defendant's negligence, and tried at Fall 

Term, 1895, of WASHIKGTON, before Green, J., and a jury. 
The issues submitted were: (1) Was the plaintiff injured by the 

negligence of the defendant as alleged? (2 )  Did the alleged injury 
result from the negligence of the plaintiff's fellow-servants? (3) What 
damage, if any, has the plaintiff sustained? 

On the trial before the jury the plaintiff offered the following 
evidence : 

E. D. Chesson, plaintiff, testified as follows: "Prior to 25 Sep- 
tember, 1893, I had worked for defendant, and on that day I was 
loading lumber from a shed on train. There was a platform used as 
a walkway and for loading trucks. The underneath stringers under 
the floor were rotten. I t  fell on that day and broke my ankle. I did 
not know of the rottenness I am 35 years old; was earning $1 per 
day, now cannot earn more than half so much, on account of my 
broken ankle. I t  injures me in walking, so much so I can't follow the 
plow, lift things, etc. A workman could have discovered the defects 
if examinatioi had been made. I do not say that the defect could have 
been discovered by ordinary observation. I know that Davenport & 
Leggett did work on the shed; they did no repairs on the platform 
as I know of. I was taken home when I was hurt ;  remained three 
weeks before I could get out. I commenced working in three months 
and got eighty cents per day. I left the company in May. Mr. Roper 
said unless I drew the suit he would have to drop my narne from the 
pay rolls. I had never culled any shingles before. Mr. Roper told me 

a good shingle culler could get $1.25 per day. Leggett was 
( 61 ) there when I went. Davenport came after I went there. I 

am not a carpenter. The defect could have been discovered." 
L. B. Marriner testified: "I saw the walkway the day after the 
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accident; it was rotten; it was attached to two-by-four scantling. Any 
ordinary examination would have discovered its defects. I could have 
discovered the rottenness if I had been sent to examine i t ;  looks to me 
like a man might have discovered it by examination with a hatchet. 
I saw six trucks. They would not have broken it if it had been sound. 
Leggett & Davenport were engaged to make repairs for the company. 
If there was neglect to repair, it was the fault of Davenport & Leg- 
gett. Mr. Savage was the general manager. Davenport & Leggett 
were carpenters. " 

Charles Spencer testified: "I saw the platform after it fell; i t  
was rotten. If a plank had been taken up, the rottenness could have 
been discovered. By tapping i t  underneath with a hammer, the de- 
fect could have been discovered-by use of a hatchet or by knocking 
i .  By a person going under and looking slightly, it could not have 
been discovered. Nobody could have seen it from the top without 
taking up the plank. There was no cover over platform. Plaintiff 
knew i t  was not covered." 

The plaintiff here introduced evidence as to the extent of his in- 
jury, and rested his case. 

The defendant introduced no evidence. 
Besides the issues set out in the record, the defendant tendered 

one as to contributory negligence on the part of ,the plaintiff, but in  
their argument to the jury their counsel admitted that the plaintiff 
was not guilty of contributory negligence, and this issue was there- 
fore withdrawn from the jury, by request of defendant's counsel and 
consent of plaintiff's counsel. The court charged the jury as 
follows : ( 62 ) 

"The burden of proving negligence rests on the party al- 
leging it, and where a person charges negligence on the part of an- 
other as a cause of action he must prove the negligence by a prepond- 
erance of evidence. The jury are instructed that in determining the 
question of negligence in this case they should take into consideration 
the situation and conduct of both parties at  the time of the alleged 
injury, as disclosed by the evidence; and if the jury believe from the 
evidence that the injury complained of was caused by the negligence 
of defendants, as charged in the complaint, and without any greater 
want of care and skill on the part of the plaintiff than was reasonably 
to be expected from a person of ordinary care, prudence and skill, in 
the situation in which he was placed, then the plaintiff is entitled to 
recover. " 

First exception : To this part of the charge the plaintiff excepted : 
"The carpenters employed to repair the shed or walk-way are not 
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fellow-servants with the plaintiff in this action, and the defendant 
would be liable for their negligence, if they were negligent." To 
this part of charge the plaintiff did not except. 

The plaintiff requested the court to charge the jury that reason- 
able care would require the defendant to do more than look. I t  was 
the duty of their carpenters to make such an examination as would 
reasonably discover whether the walkway was sound, and if they 
failed to do this the defendant would be guilty of negligence. The 
court refused to so charge, and the plaintiff excepted. 

At the request of the defendant, the court charged the jury as 
follows: "If the defendant provided in the beginning a safe and 
proper platform and appointed competent and proper servants to 

keep it so, it performed its duty to the plaintiff, unless i t  
( 63 ) actually knew of the alleged defects, or by reasonable dili- 

gence might have known of them, or, knowing, failed to rem- 
edy them." To this part of the charge the plaintiff excepted. 

The court further charged, at the request of the defendant: "That 
the defendant did its duty if it had the platform inspected by compe- 
tent persons, and it was not necessary for i t  to tear up the platform 
or to cut into it, unless it had reason to suspect the defect, in order to 
ascertain the defect." To this part of the charge the plaintiff ex- 
cepted, and this is his fourth exception. 

The court further charged, at  the defendant's request: "That a 
latent defect is one which is hidden or concealed, so as not to be ap- 
parent to ordinary observation and examination. .If the accident 
which caused the injury in this case resulted from a latent defect in 
the platform, then the defendant is not liable to the plaintiff, unless i t  
knew of said defect or could have known of it by ordinary care and 
diligence, and the burden is upon the plaintiff to show that i t  did know 
of it or, by the exercise of ordinary care, might have known of it, or, 
knowing, failed to remedy it. The law presumes that the defendant 
has done its duty to the plaintiff in these respects." To this part of 
the charge the plaintiff excepted. 

The court further charged the jury as follows, as requested by the 
plaintiff: 

('1. I t  was the duty of the defendant to use proper care and dili- 
gence to keep the platform described in the pleadings in safe and 
secure condition, and it owed this duty to the plaintiff as one of its 
employees, and if you find frdm the greater weight of testimony in 
this case that the defendant neglected to discharge this duty it would 
be guilty of negligence. 

"2. The plaintiff charges in his complaint that the de- 
( 64 ) fendant furnished and used an insecure, unsafe, rotten and 
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defective platform, and that it had notice, or by reasonable care 
and diligence, could have had notice of this defect. The burden 
of proof is upon the plaintiff to satisfy you by the greater weight of 
testimony that the platform was insecure, rotten, unsafe or defective, 
and that the defendant had notice or by reasonable care and diligence 
could have had .notice of these defects, and that his injuries mere 
caused by it, and if you find from the testimony that it was rotten and 
insecure, and that the defendant had notice of its rottenness and in- 
security, or by reasonable care and diligence could have had notice 
thereof, and that by reason of the insecurity and rottenness the plat- 
form fell, and that the plaintiff was injured thereby, without any 
fault on his part, you will answer the first issue 'Yes.' 

" 3. If the plaintiff has failed to so satisfy you, you will answer 
the first issue 'No.' " 

The court then charged the jury on the question of damages, to 
which there was no exception. 

The jury answered the first issue "No," and returned their ver- 
dict into court. 

The plaintiff asked that the verdict be set aside and a new trial 
granted- 

1. Because the verdict is contrary to all the evidence and is not 
supported by any part thereof. 

2. Because the court erred in the first part of its charge, as above 
set out, in not telling the jury what would in law constitute negli- 
gence and what would in law constitute reasonable care and diligence, 
and in allowing them to pass upon the question of the plaintiff's negli- 
gence, when that was not claimed by the defendant. 

3. Because the court erred in not charging the jury as requested 
by the plaintiff, as above set out as his second exception. 

4. Because the court erred in charging the jury as re- 
quested by the defendant, as above set out i11 his third ex- ( 65 ) 
ception. 

5. Because the court erred in charging the jury as requested by 
the defendant, as above set out in his fourth exception, as there was 
no evidence that the defendant had ever had the platform inspected or 
that it was necessary to tear it up or cut into it to find the defects. 

6. Because the court erred in charging the jury as requested by 
the defendant as above set out in his fifth exception, in that there 
was no evidence to support the same, and the court failed to charge 
what would constitute ordinary observation and examination and 
ordinary care and diligence, and as to the presumption that it per- 
formed its duty. 
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' 
7. Because the court allowed the jury to pass upon the law, as well 

as the facts, in  the charge given, as above set out and excepted to. 
Motion for new trial;  overruled, and plaintiff duly excepted and 

appealed. 

A. 0 .  Gaylord for plainti.8. 
Battle & Mordecai for defendant. 

AVERY, J. A master not only owes to his servant the duty of using 
ordinary care to procure sound and safe appliances and machinery, 
but also to provide for him a place in which to do his work and a way 
of access to and departure from it  that are reasonably safe. 1 Shear- 
man and Red. Neg., sec. 194, and note; Buzxell v .  M f g .  Co., 48 Me., 
113. On entering into employment, the servant has a right to assume 
that the master has discharged this duty (R. R. v. Hines, 132 Ill., 

161 ; 22 Am. St. Rep., 515, and note; Curter v. Oil Co., 34 S. 
( 66 ) C., 211; 27 Am. St., 817), and may, without culpability, act 

upon that assumption until some defect becomes so apparent 
that by exercising ordinary care in the regular course of his employ- 
ment he might discover it. The employer has a right to have and use 
imperfect methods and tools and  to ask others to- enter into his em- 
ployment to aid him in such use, and in so doing he does not under- 
take to insure the employee. Rogers v. R. R., 97 Mich., 265. If the 
appliances or machinery are not the best, the servant contracts in  con- 
templation of the kind or variety used and impliedly assents to their 
continued use till the courts declare i t  culpable to fail to procure some- 
thing better and safer, because it has become reasonable on account of 
improvements in methods or machinery to require the master to do so. 
Mason v. R. R., 111 N. C., 482. But  the other implication which arises 
out of such agreements imposes upon the employer the duty of exer- 
cising greater care to protect the employee from injury due to the 
defective condition of appliances than is required of the latter in  
guarding against accident. The servant is culpable if he fails to dis- 
cover such a defect as would have been apparent, without a thorough 
examination, if he had used ordinary diligence to discover it. The 
master is answerable. on the other hand, whether the servant is in- 
jured by defective ways, implements, machinery or appliances, if a 
proper inspection could have prevented it. While the master map not 
be required always to furnish the best machinery, appliances, ways 
and houses, he is under legal obligations to examine and inspect from 
time to time all of these things that he may supply for his servant, if 
the safety of the latter depends upon their condition, and to use ordi- 
nary care and skill to discover and repair such defects in them as are 
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calculated to expose the servant to peril in the course of his 
employment. Shearman & Red., supra, see. 194; Vosberg v. ( 67 ) 
R. R., 94 N .  Y., 374; Gotlich v. R. R., 100 N .  Y., 467; Mnnn 
v. R. R., 111 N.  C., 482; Hudson v. R. R., 104 N.  C., 491. The ern- 
ployer is chargeable with notice of a disorder or deficiency in any- 
thing which it is his duty to keep in reasonably safe condition, if a 
proper inspection would have disclosed its existence. 

The plaintiff was injured while loading trucks with lumber, be- 
cause the stringers that supported the floor of the platform which he 
was required to use were rotten, when an ordinary examination would 
(as a witness testified) have disclosed its defect. The defendant was 
therefore negligent, in that aspect of the evidence, if it failed to have 
such inspection made or if it failed to repair the stringers within a 
reasonable time after discovering their condition. The two carpenters 
employed to inspect the platform and make needed repairs were, in 
so fa r  as that duty was concerned, not fellow-servants of the plain- 
tiff, but representatives of the company. R. R. v. Herbert, 116 U. s., 
642. The plaintiff entered into no contract to incur risks arising from 
the negligence of the alter ego of the company, which is in contempla- 
tion of law its own culpability, but only such as were caused by the 
carelessness of those in a common employment with himself. R. R. v. 
Ross, 112 U. S., 383. The plaintiff asked the court to instruct the jury 
that it was the duty sf the carpenters employed for the purpose to 
make a reasonably diligent inspection, and if they failed to do  so the 
defendant was guilty of negligence. In  lieu of this the court told the 
jury that "if the defendant provided in the beginning a safe and 
proper platform and appointed competent and proper servants to 
keep i t  so, it performed its duty to the plaintiff, unless its actually 
knew of the alleged defects or by reasonable diligence might 
have known of then,  or, knowing, failed to remedy them." ( 68 ) 
The carpenters being pro hac vice the embodiment of its au- 
thority, the company mas negligent if they failed to make an inspec- 
tion, especially where there was testimony tending to show that an 
examination would have disclosed the condition of the platfor,n and 
probably have prevented the injury. When requested to apply the 
law to the evidence, it was error in the court to refuse the specific 
instruction asked, and leave the jury to guess or arbitrarily determine 
what was reasonable diligence on the part of the defendant, and 
whether it owed its employee the duty of seeing that a ;roper in- 
spection was actually made by its agents appointed for the purpose. 
Entry v. R. R., 109 N.  C., 589. If the jury believed that a reasonably 
careful examination of the platform by the carpenters would have dis- 
closed the fact that it was unsafe for the purpose for which it was 
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used, and would have given the company such timely notice of i ts 
condition as would have enabled it  by due diligence to have remedied 
the defects and prevented the injury, they ought to have been made 
to understand by more specific instruction than was given that such 
omission of duty was the proximate cause of the accident, because 
in  that view of the testimony it  was the neglect to improve the last 
clear chance to obviate it. Pickett v. R. R., 117 N.  C., 616. Whatever 
may be the rule elsewhere, i t  is error, according to the settled law of 
this State, to leave the jury to determine what is ordinary care or 
reasonable diligence under any given circumstances, and to decline to 
give proper instructions which will enable them to apply "the rule of 
the prudent man" to given phases of the testimony introduced by 
the parties. Kahn v. R. R., 115 N.  C., 638; Haynes v. Gas Co., 114 
N.  C., 203 ; Joyner v. Roberts, 114 N.  C., 389. Where the facts are ad- 

mitted, and not more than one inference can be drawn from 
( 69 ) them, the question whether there has been negligence is for 

the court. Deans v. R. R., 107 N .  C., 686. MThere the evi- 
dence is conflicting, or where more than one inference may be deduced 
from it, it is the duty of the court, npon a proper request of counsel, 
to instruct the jury whether in any particular aspect of the testimony 
there was negligence as alleged in the pleadings. Kqzight v. R. R., 
110 N.  C., 58. For  the error in refusing the instruction asked, and 
substituting that given, the plaintiff is entitled to a 

New Trial. 

Cited: Purcell v. R. R., 119 Y. C., 738; Wright v. R. R., 123 N.  
C., 282; Bolden v. R. R., ib., 617; Haltom v. R. R., 127 N. C., 257; 
lllyers v. Lumber Co., 129 N.  C., 253; Az~sley v. Tobacco Co., 130 N .  
C., 38; Orr v. Telephone Co., 132 N. C., 692; Wonable v. Grocery Co., 
135 N .  C., 479; Clark v. Traction Co., 138 N .  C., 81; Horne v. Power 
Co., 141 N.  C., 56; Baker v. R. R., 144 N.  C., 42 ; Xarcom v. R. R., 165 
N.  C., 260; Coxxins v. Chair Co., ib., 366; Smith v. Tel. Co., 167. N. 
C., 256. 

JOSIAH MIZZELL ET AL. V. MARY E. RUFFIN, ~ D ~ ~ I ~ ; I S ~ R A T R I X  OF 
J. B. RUFFIN. 

ACTION FOR BREACH OF WARRANTY-WARRANTY, REAL AND PERSON~L-STATUTE 
OF LI~XITATIONS-PLEADIP;G-PR~~CTICE-DEBECTIVE STBTEXENT OF A GOOD 
CAUSE OF ACTION. 

1. An allegation in a complaint in an  action for  breach of warranty that "there 
was and is a breach of defendant's contract of warranty aforesaid'' i s ' a  
defective statement of a good cause of action in that  it does not allege in 
what the breaeh consisted, as by a specific allegation of ouster. 
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2. A defective statement of a good cause of action may be taken advantage of 
by demurrer; if not, it is waived. I f  demurred to, the court will, in the 
interest of justice, permit plaintiff to  amend. But a statement of a defec- 
tive cause of action cannot be cured by amendment, and may be taken ad- 
vantage of by motion to dismiss i n  the Supreme Court, even when not taken 
below, or the court may dismiss it ex mero motu. 

3. Where, in an  action for breach of ~varranty  the anslver to a complaint con- 
taining a fiefective statement of a good cause of action is  framed on the 
idea that  the averment of ouster was sufficiently stated, denies the ouster 
and pleads the statute, i t  is  a clear case of aider. 

4. The ~varranty  in a conveyance of the right to  cut standing timber is  a real 
and not a personal warranty, and the breach arises upon the. ouster, and 
not upon the making of the defective warranty. 

5. Where, in trial of an  action for breach of ~varratny in a conveyance of right 
to cut timber, i t  appeared that  the plaintiffs learned of the defect in their 
title more than ten years before action brought, br were not interfered 
with, and stopped of their own accord, and afterwards, within a year be- 
fore bringing the action, they resumed work, but, i n  obedience to  notice 
from the true owner, desisted, and the owner took possession under his 
superior title: Held, that  the ouster took place, not when the plaintiff 
stopped work of his own accord, but r h e n  he did so upon being ~varned to 
quit, and the statute began to  run from that time. 

ACTION to recover damages for breach of warranty, begun ( 70 ) 
4 September, 1890, and tried before Boykin, J., at Fall Term, 
1895, of BERTIE. 

011 1 August, 1874, the intestate of defendant conveyed the land 
described in the complaint, for valuable consideration, to the plaintiff, 
with general warranty. His title was defective at the time of the con- 
veyance. The plaintiffs learned of this defect more than ten years 
before the bringing of this action. They worked the timber for a 
while, the year after the conveyance, and then ceased, of their own 
accord, till the year this action was begun, when, again commencing 
~ ~ o r k ,  they were notified to desist by one Wynn, holding a para- 
mount title to theirs, and in obedience to this notice they did desist, and 
Wynn took possession of the property under his paramount title. 
Upon these facts appearing, the court intimated that the plain- 
tiff's claim was barred by the statute of limitations and that ( 71 ) 
they could not recover, and the plaintiff's submitted to a non- 
suit and appealed. 

Pruden $ V a n n  f o r  plainti fs .  
F. D. Wins ton  for defendant. 

CLARK, J. The allegation that there "was and is a breach of de- 
fendant's contract of warranty aforesaid" states a good cause of ac- 
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tion, but imperfectly, in that it does not allege wherein, as by a 
specific allegation of ouster, etc. This is a defective statement of a 
good cause of action, and not a statement of a defective cause of action. 
The former must be taken advantage of by a demurrer, whereupon 
in the interest of justice the court may allow the plaintiff to amend, 
and if it is not demurred to, the defect is waived. The latter, a de- 
fective cause of actibn, could not be cured by an amendment, since an 
amendment totally changing the nature of the action (Ely v. Early, 
94 N.  C., 1 )  or admitting a change into a cause of action, when there 
was none before (Richards v. Smith, 98 N. C., 509; Kron v. Smith, 
96 N. C., 389; Clendenin v. Turner, ib., 416), cannot be allowed. 
Clark's Code (2d Ed. ) ,  p. 224. A statement of a defective cause of 
action can be taken advantage of by a motion to dismiss in the Supreme 
Court, even when not taken below (Rule 27 of this Court), or the 
court may dismiss the action -ex ??zero motu (Hagins v. R. R., 106 N .  
C., 537; Clark's Code, (2d Ed.) ,  pp. 165, 698) ; but the insufficient 
statement of a good cause of action, which is the case here, is cured, 
if not demurred to. Knowles v. R. R., 102 N .  C., 59 ; Johnson v. Pinch, 
93 N. C., 205. Such defect is cured by answering to the merits. The 
Code, see. 242; Bowling v. Burtoqz, 101 N.  C., 176; Halstead v. Mullen, 
93 N. C., 252; Warner v. R. R., 94 N.  C., 250. Besides, in the present 

case the answer is framed on the idea that the averment of 
( 72 ) ouster was sufficiently stated, and denies the ouster and also 

pleads the statute of limitations. I t  is a clear case of aider. 
Garrett v. Trotter, 65 N.  C., 430, cited in Knowles v. R. IZ., supra; 
Harris v. Sneeden, 104 N .  C., 369; Bonds v. Smith, 106 N.  C., 553; 
Clark's Code (2d Ed.), pp. 172, 173. 

According to the evidence, the plaintiffs learned of the defect in 
their title more than ten years before action was brought, but were 
not interfered with, and stopped of their own accord. This was not 
an ouster, ancl the statute was not set in motion. Within a year before 
this action was brought they again resumed work, but were at once 
notified to desist by the owner of the true title, and in obedience to 
such notice they did desist, and the owner took possession of the prop- 
erty under his superior title. This was an ouster (Hodges v. Latham, 
98 N. C., 239), and the statute of limitations then first began to run, 
and his Honor erred in holding that the cause of action was barred. 

The warranty in a conveyance of a right to cut standing timber is 
a real and not a personal warranty, and the breach arises upon the 
ouster and not upon the making of the defective warranty. The 
nonsuit must be set aside. 

New Trial. 3 
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Cited: W y c h e  v. Ross, 119 N. C., 177 ;  Ladd v. Ladd, 121 N. C., 
120; B r i t t o n  v. RufJin, 123 N. C., 69 ;  B a n k  v.  Cocke, 127 N. C., 473; 
W o o d c o c k  v. Bos t i c ,  128 N. C., 248; R a v e n e l  v. Ing ranz ,  131 N. C., 
550; Pinch v. S t r i c k l a n d ,  132 N. C., 105 ; H a r r i s o n  v. G a r r e t t ,  ib., 178 : 
H a w k i n s  v. L u m b e r  Co., 1'39 N. C., 162;  Zves v. R. R., 142 N. C., 134; 
T h o m a s o n  v. R. R., ib., 324; B lacknzore  v. Winders, 144 N. C., 216; ' 

W o o d b e r r y  v. King, 152 N. C., 680; B a n k  v. Dufy, 156 N. C., 8 7 ;  
D o c k e r y  v. H a m l e t ,  162 N. C., 122. 

- 

W. D. McIVER v. D. TV. SMITH ET AL. 
( 73 ) 

1. I n  a n  action between the purchaser of a mortgagor's equity of redemption 
and a purchaser a t  a sale under the mortgage, for an accounting, etc., the 
plaintiff is not entitled to judgment upon complaint and ansver where the 
answer avers that  a t  the time of the sale there was an  amount due on the 
notes secured by the mortgage equal to the amount bid by the purchaser 
a t  snch sale. 

2. I n  an action brought by the purchaser of a mortgagor's equity of redemption 
against a purchaser a t  the mortgagee's sale, for accounting and to be 
allowed to redeem, because of the invalidity of the sale, etc., the burden 
is on the plaintiff to  show that  a t  the time of the sale thzre was nothing 
due on the mortgage. 

3. A mortgage is a contract and the parties may affix such terms and conditions 
as they see fit, provided creditors or others interested a t  the time are not 
affected thereby. 

4. The purchaser of a mortgagor's equity of redemption is  not entitled to  per- 
sonal notice of a sale under the power contained in the mortgage where 
the mortgage simply authorizes a sale "after advertising," i n  case of 
default. 

5 .  I n  the trial of such action, hearsay evidence as  to the value of the land is 
inadmissible. 

ACTION tried before Bryan, J., and a jury, at May ( S p e c i a l )  T e r m ,  
1895, of CRAVEX. 

There was a verdict for  the defendant, and from the judgment 
thereon plaintiff appealed. 

The facts appear in the o p i n i o n  o f  Chief J u s t i c e  P a i r c l o t h .  

W. D. ~VcIver f o r  p la in t i f f .  

W. W. Clark f o r  d e f e n d a n t .  

FAIRCLOTH, C. J. On 10 May, 1890, the defendants, Smith and 
wife, executed a mortgage to N a n c y  Coward on the land in 
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( 74 ) controversy, to secure several notes mentioned therein, fall- 
ing due 1 January, 1891, 1892, 1893 and 1894, with powkr of 

sale in case of default in payment of either bond or any part thereof. 
Subsequently, judgments were entered against said Smith, and under 
executions issued thereon the sheriff sold the land and the plaintiff 
became the purchaser, and brings this action on 30 June, 1894. 

On 16 January, 1893, the mortgagee sold the land under the power 
in the mortgage, and under that sale the defendants claim title. Thus 
the plaintiff acquired the mortgagor's equity of redemption, subject 
to the mortgage debt, and if he had discharged that debt he would 
have had the legal estate and a complete title. 

At  the outset, on the trial the plaintiff moved for judgment on the 
complaint and answer. This motion was in legal conteniplation a 
demurrer to the answer, in which, among other things, it is averred 
that the amount of the mortgage debt due at  the mortgagee's sale was 
$450 and the cost and expense of sale. Upon this admission the 
plaintiff was not entitled to judgment on the complaint and answer, 
and his motion for judgment non obstante veredicto was equally un- 
tenable. 

The plaintiff alleged that at  the time of the mortgage sale nothing 
was due on the mortgage debt, and this is denied by the answer. How 
that fact was, neither party undertook to show, and we cannot see 
from the record how it was. The discrepancy between the amount of 
the last notes, not then due on their face, but which had become so by 
the default, as averred, and the amount averred to be due, 'for which 
the sale was made, may or may not be explained on the ground of 
credits. The record fails to explain it. The burden of showing that 
the mortgage debt had been paid was upon the plaintiff on the trial. 

The plaintiff also insists that legal advertisement of the mortgage 
sale was not made, as it was only posted at  the courthouse 

( 75 ) door, and this is denied, except that it was not advertised in a 
newspaper. The mortgage fails to specify the manner of ad- 

vertising, but simply says, "after advertising," the mortgagee may 
sell on default, etc. A inortgage is a contract, and the parties may 
affix such terms and conditions as they see fit, provided creditors or 
others interested at th8 time are not affected thereby. The registration 
is notice to all persons who may thereafter become interested. 

The plaintiff further says that he had no personal notice of the 
mortgage sale, and that he was entitled to such notice because he had 
purchased the equity of redemption, and that the poster at  the court- 
house door was not sufficient. The authority relied on in the argument 
failed to satisfy us that he was entitled to personal notice and the 
plaintiff was unable to cite any decision in support of his contention. 
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The plaintiff also excepts to the exclusion of hearsay evidence 
"relative to the value of said premises," etc. That exception is 
overruled. 

Affirmed. 

Cited: James v. R. R., 121 N. C., 526; Barbee v. Scoggins, ib., 
142;  il1cBrayer v. Haynes, 132 N. C., 611; Banking Co. v. Leach, 
169 N.  C., 713. 

J. P. STANLEY v. W. L. BAIRD ET AT:. . 

EJECTMENT-SALE OF LAED FOR TAXES-TAX TITLE-FAILURE OF SHERIFF TO 

RESORT TO PERSONALTY. 

1. Under the legislation since and including the General Assembly of 1887, re- 
lating to sale of lands for taxes, everything is presumed in favor of pur- 
chasers. 

2. A tax title is good notwithstanding the fact that the lalid was sold by the 
sheriff without first resorting to the personalty of the tax  debtor as re- 
quired by the statute. 

3.  Semble, that  a sheriff would be liable in damages, as well as to indictment, 
for his failure to  exhaust the personalty of the tax debtor before selling 
his land. 

ACTIOK for the recovery of land, tried before Grahun~, J. ,  at ( 76 ) 
February Ternz, 1896, of CRAVES. 

A jury trial was waived, and his Honor found the following facts: 
The facts found by the court upon the trial in this case are as 

follows, which appear in the record: On 18 May, 1893, T. H. H. Rich- 
ardson, residing in Craven County, State of North Carolina, city of 
New Bern, was the owner, and seized and possessed in fee simple of 
the lot of land described in the complaint and the tax deed herein- 
after mentioned, being an unimproved lot, worth about $250, situated 
in the said city, county and State; and the description of said lot in 
the complaint, which is identical with the description in the said tax 
deed and the deed to the plaintiff hereinafter mentioned, is a true and 
perfect description, fully covering and identifying said lot. During 
June, 1893, the said Richardson listed said lot for taxation in the 
Eighth Township, embracing the city of New Bern, said county, in 
which he resided; and said list was given in, signed, verified and de- 
livered by the said Richardson in person, and all the requirements of 
the law then in force regulating the listing of property were complied 
with in the listing of said lot. That the said lot had been duly assessed 



in 1891 for taxation, as was provided by the law, by the board of list 
takers and assessors in said county of said township, and all the re- 
quirements of the law then in force, regulating the asse~s~nent of real 

estate for taxation, were complied with in the assessment of 
( 77 ) said lot; that the said lot so listed \and assessed was placed 

upon the tax list of Craven County for the year 1893, and the 
taxes due the State and county for the said year were duly charged 
up to said Richardson upon said lot, amounting to the sun1 of $4.59 ; 
that the said lot was owned by said Richardson on 7 September, 1893, 
when the said tax list went into the hands of the Sheriff of Craven 
County for collection, said list being in due form and properly en- 
dorsed, in compliance with the then existing law; that in default of 
the payment of the taxes aforesaid of the said Richardson upon the 
said lot, the same being due, the said sheriff, W. B. Lane, duly levied 
upon the said lot and sold the same, under his tax list, after due per- 
sonal notice and notice through the mail to said Richardson; that the 
sale of said lot was duly advertised once a week for four successive 
weeks preceding said sale by the said sheriff in the New Bern Jozcraal, 
a newspaper having a general circulation and published in Craven 
County, N. C., and notice duly posted, as required by law, in all re- 
spects; that at said sale by the said sheriff, on 2 April, a legal sale day 
in Craven County, the county of Craven became the purchaser of 
said lot for the sum of $5.79, being the amount of delinquent taxes and 
costs due by said Richardson, and the said sheriff duly executed to 
said county a tax certificate, in the form prescribed by the Nachinery 
Act of 1893, for said lot, with description, the same as the description 
in the complaint, tax deed and deed of plaintiff; that said tax certifi- 
cate, after the period of redemption of said lot from sale had expired, 
to-wit, after April, 1895, was duly assigned, in accordance with all the 
provisions of the existing law relating to such assignments, to the de- 
fendant W. L. Baird by the chairman of the Board of Coinmissioners 

of Craven County, by authority of said board; that there- 
( 78 ) after, to-wit, on 13 January, 1896, the said 'CV. L. Baird de- 

manded and obtained from the Sheriff of Craven County a 
deed for the said lot, a copy of which is hereto annexed, marked "Ex- 
hibit D," and which is in the form prescribed by law; that said deed 
has been duly probated and recorded in the records of Craven County, 
and the defendant W. L. Baird entered into the possession of the 
pre nises therein described, being the same described in the complaint, 
claimed by the plaintiff, Stanley, and is now in the possession of- the 
same by his tenant, Bryce Moore, a copy of the lease from said Baird 
to said Moore being hereto annexed, marked "E"  ; that the plaintiff 
has demanded the possession of the said premises frorn the defendants, 
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who refuse to surrender and deliver up the same to the plaintiff; that 
on 2 January, 1894, the plaintiff, Stanley, purchased by warranty 
deed said lot for the sum of $250 from T. H. H. Richardson, afore- 
said, which deed is duly probated and recorded in Craven County, and 
claims title to said lot under said deed; that said Stanley is a resident 
and citizen of said Craven County; that the lot of land conveyed by 
the tax deed aforesaid from W. B. Lane, sheriff, to W. L. Baird was 
subject to the taxation for the year 1893, stated in said deed; that the 
taxes due thereon were not paid or tendered, either by Stanley or 
Richardson, at  any time before the sale; that the said lot had not 
been redeemed by any person having a lien thereon, or Stanley, or 
Richardson, or otherwise, from the sale at  the date of the deed 
of the sheriff to said Baird; that the said lot had been listed ( 79 ) 
and assessed, as aforesaid, according to law ; that the taxes due 
thereon were levied according to law; that the lot was sold for taxes, 
as stated in the deed; that due notice had been given and due publica- 
tion had, as aforesaid; that the said lot was duly advertised for sale, 
as required by law; that W. L. Baird, the grantee named in the 
sheriff's deed, was the assignee, as aforesaid, of the purchaser, 
Craven County; that the said Richardson at  no time tendered to the 
Sheriff of Craven County any personal property upon which the said 
sheriff could have levied to satisfy said taxes; that for the purpose of 
instituting this action said Stanley has paid all taxes due upon said 
property, in compliance with section 66, Machinery Act, 1895; that 
said Richardson and his vendee, Stanley, at  no time tendered or offered 
to point out any personal property of said Richardson upon which said 
Sheriff of Craven County could levy and which he could sell to satisfy 
the taxes due for said year 1893 by said Richardson. 

These facts being found by the court, the plaintiff then offered to 
prove by himself and other witnesses that T. H. H. Richardson, his 
grantor, owned and possessed on 1 September, 1893, personal prop- 
erty, to-wit, certain office furniture, situate in the city of New Bern, 
Eighth Township, Craven County, N. C., and that he owned and pos- 
sessed said property from said date to the date of the sale of the lot 
before mentioned, to-wit, on 2 April, 1894, both inclusive; that said 
property was of value (over and above all tax exemptions) equal to all 
the taxes for the year 1893, aforesaid, charged against the 
said Richardson on the tax list of 1893, and more than suffi- ( 80 ) 
cient during the whole period of the time aforesaid, at any 
and all times, if levied upon, to have paid said taxes, and that said 
property was unencumbered personalty of the value of $50. 

The defendant objected to this testimony as incompetent and in- 
admissible, under the provisions of the existing law, sections 66 and 
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74, and other sections of the Machinery Act of North Carolina (acts 
of 1895) identical with the same provisions of the acts of 1893, known 
as the Machinery Act, or "Act to provide for the assessment of prop- 
erty and the collection of taxes." 

His Honor, being of the opinion that said testimony was incompe- 
tent and inadmissible, the tax deed being conclusive evidence that all 
the prerequisites of the law were complied ~ i t h  by the sheriff, and 
that all things whatsoever required by law to make a good and valid 
sale and to vest title in the defendant Baird, the assignee of the pur- 
chaser, Craven County, were done, and that said deed was conclusive 
evidence of the facts stated in subdivisions ( I ) ,  (2 ) ,  (3) ,  in the second 
paragraph, section 66, Machinery Act, 1895, declined to allow said 
testimony to be introduced by plaintiff. Exception by plaintiff. 

The court thereupon found as conclusions of law : 
1. That under the provision of the Machinery Act of 1895, section 

66 thereof, and similar sections of the same act of the General Assem- 
bly of 1893, and prior acts of the same import since 1887, the tax deed 
under which defendant Baird claims is conclusive evidence of the 
facts stated in subdivisions (I), (2 ) )  (3) of second paragraph of said 
section 66, Nac@ery Act of 1895, and presumptive evidence of the 
other facts stated in said section. 

2. That any evidence as to the ownership of personal 
( 81 ) property by the plaintiff's grantor, upon which the sheriff 

failed or neglected to levy to satisfy the taxes due upon the 
land described in the complaint, is competent and inadmissible, the 
said tax deed being conclusive evidence that the law was fully com- 
plied with. 

3. That the change of ownership of the land did not affect the 
lien of the taxes due thereon, or the sale, or the title of the defendant 
Baird under his tax deed. 

4. That the defendant W. L. Baird is the owner and lawfully in 
the possession of the premises described in the complaint, and the 
plaintiff is not entitled to recover said premises in this action. 

There was judgment for the defendant, and plaintiff appealed, 
assigning as error : 

1. That his Honor erred in excluding the evidence offered by 
plaintiff as to the ownership of personal property by Richardson, 
and in holding that the tax deed is conclusive evidence, and in his 
first conclusion of law. 

2. That his Honor erred in his second conclusion of law, that the 
change of ownership of the land did not affect the sale and title of 
defendant Baird. 

3. That his Honor erred in his third conclusion. 
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Wil l i am  E. Clarke for plaintipj. 
C .  R. Thomas  and R. 0. Bur ton  for de fe~zdant .  

FURCHES, J. From the great difficulty in collecting taxes and in 
sustaining tax titles for land, under the law as it existed prior to 
1887, it was necessary that there should be legislation on the subject. 
But in providing for an admitted defect in the law it may well be 
considered whether the legislative pendulum did not swing too far  
the other way, and whether the time for redemption should 
not be extended and the purchaser be required, at least six ( 82 ) 
months before the expiration of the time at  which he will be 
entitled to demand a deed, to give the owner of the land notice of his 
purchase, the amount paid and the time when lie will be entitled to 
demand a deed, personally, if the party resides in the State and is 
known, and by publication if he does not reside in the State or is not 
known to the purchaser. But this is a matter for the Legislature to 
determine, and not for us. I t  is our duty to declare the law as we 
find it, and not to make the law. And, this being so, we find no error 
in the judgment appealed from. 

Before 1887 the theory was that the sheriff or tax collector acted 
under a simple legislative power, which had to be strictly pursued to 
convey title to land, and the burden of showing this was upon the 
purchaser. There were no presumptions in his favor. A v e r y  v. Rose, 
15 K. C., 549; H a y s  v .  H u n t ,  85 N .  C., 303. But the Legislature en- 
tirely reversed this theory in 1887, and everx Legislature since 1887 
has substantially re-enacted the legislation of that year. By this leg- 
islation everything is presumed in favor of purchasers-some of 
these are conclusively presunitd, while others are not. Section 66, 
chapter 119, Acts 1895. But those that are not conclusive, with a 
few exceptions, are declared to be but irregularities, and not to affect 
the validity of the tax title. Section 74, chapter 119, Acts 1895. The 
only ground of defense left by this act is to be found in the last para- 
graph of section 66, chapter 119, on page 158 of the Laws of 1895. 
And neither of the defendant's exceptions is included in the grounds 
of defense as there laid down. We will not here enumerate these 
grounds, as none of them cover the defendant's exceptions. But one 
of them is fraud on the part of the officer or on the part of the pur- 
chaser to defeat the claim of the owner. If this is established 
it will defeat the tax title. Fraud is not alleged in this case, ( 83 ) 
but it is to be noted that the parties all lived in the same town; 
that plaintiR's land was sold for a?aother man's  debt;  that the owner 
was not notified of the sale, and that the man who owed the debt 
(Richardson) owned and had in the town of New Bern more than five 
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times as much personal property as would have paid this tax, when 
the act (section 51, chapter 119,  supra) expressly provides that "no 
land shall be sold for taxes unless the taxpayer has not sufficient per- 
sonaI property to pay the same situated in the county where the tax is 
due." I t  seems that plaintiff has lost his land by the sheriff's failing 
to discharge his duty. But it does not follow that he has lost its value. 
Hollman v. Miller, 103, N.  C., 1 1 8 ;  Young v. Co?znelly, 112 N. C., 646; 
Thomas v. Connelly, 104 N.  C., 342. I t  is suggested whether a sheriff, 
for such neglect of a public duty, is not liable to the plaintiff in dam- 
ages and also to an indictment. State v. Hatch, 116 N. C., 1003. There 
is no error, and the judgment must be 

Affirmed. 

Cited: Powell v. Sikes, 1 1 9  N .  C., 2 3 2 ;  Edwards v. Lyman, 122 
N.  C., 7 4 6 ;  Collins v. Pettitt, 1 2 4  N.  C. ,  729, 734, 7 3 7 ;  Geer v. Brown, 
1 2 6  N.  C., 239 ; Montague v. Williauuzs, 133 h'. C., 783 ; Turner v. Mc- 
Kee, 137 N .  C., 254. 

J. ROSENBAUM v. CITY OF NEW BERN. 

INJUXCTION -MUNICIPAL CORPORATIONS - TAXATION - ~JNIFORD~ITY - PRIVILEGE 
TAX ON TRADES-POLICE REGULATIONS-SECOSD-HAND CLOTHIN-TAX TO 
ENFORCE POLICE POWER-DISCRETIONARY POTTER OF MUNICIPALITY. 

1. The requirement of the Constitution that all taxes shall be uniform does not 
prohibit a municipality, which is empowered to tax persons engaged in 
mercantile business, from classifying dealers in a particular kind of mer- 
chandise, separately from those whose business i t  is to sell other articles 
falling within the same generic terms: Hence, 

2. An ordinance imposing a license tax on all dealing in second-hand clothing 
is not in violation of section 3 of Article V of the Constitution, requiring 
such taxes to be uniform between those belonging to the same class. Purrher 
J., dissents, arguendo, in which Faircloth, C. J., concurs. 

3. The fact that a merchant is liable, under ordinance, to a license tax for the 
privilege of selling general merchandise, will not exempt him from liability 
under a subsequent ordinance imposing a privilege tax for selling second- 
hand clothing, which was included as general merchandise under the prior 
ordinance, although the aggregate of the two taxes exceeds the limit ?ra- 
scribed by the charter. 

4. Under the police power belonging to a municipality by its charter, or under 
the general law, i t  may require a dealer in second-hand clothing to turn 
i t  over to the city for disinfection, a t  specified prices. 

5. A municipality is not liable for damages caused by the enactment and en- 
forcement of a valid ordinance. 

6. An injunction will not lie to enjoin the enforcement of an ordinance on the 
ground that i t  shows an abuse by the municipality of a discretionary power 
with which i t  is vested. 
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ACTION begun in CRAVEN by the plaintiff against the city ( 84 ) 
of New Bern to enjoin defendant from collecting taxes im- 
posed b y  ordinance on plaintiff's business, and for damages. A re- 
straining order was granted by iVcIver, J., upon the motion of plain- 
tiff, the complaint being used as affidavit. The defendant filed answer, 
and the matter was heard before Starbuck,  J., at  Chambers, at  Dur- 
ham, on 12 September, 1895, by consent. The restraining order was 
dissolved, and plaintiff appealed. 

The complaint, after alleging plaintiff's residence and occupation 
as merchant in New Bern, engaged in buying and selling dry goods, 
notions, etc., furnishing goods and new clothing, and also second- 
hand clothing, sets forth further : 

4. That the plaintiff has two stores or places of business in the 
said city-one on the east side of Middle Street, adjoining the 
furniture store conducted by W. P. Jones, and the other at ( 85 ) 
the northwestern intersection of Middle and South Front 
streets. 

5. That the plaintiff buys and sells second-hand clothing only at  
the said store sitpated at the northwest corner of South Front and 
Middle streets, and the said second-hand clothing constitutes only 

' about 10 or 15 per centum of her stock of goods, wares and merchan- 
dise in said store. 

6. That the said city of New Bern has adopted an ordinance, as 
follows : 

" 3 April, 1894. 
" CHAPTER 12. 

" SEC. 7.-Be it ordained: (1st) That all second-hand clothes and 
bedclothing brought within the city of New Bern shall, before the 
same shall be offered for sale, be carried by the owners thereof to a 
receptacle in rear of the city hall to be disinfected by fumigation. 

" (2d) I t  shall be the duty of the city marshal to have all such 
clothes and clothing disinfected, and he shall stencil or stamp each 
piece with the word "Fumigated," and charge for said disinfecting 
and marking as follows: All ladies7 dresses, of whatever kind, 15 
cents each ; all coats and overwraps, large size, 15 cents each; all coats 

* and cloaks, of whatever kind not otherwise mentioned, large shawls, 
blankets and quilts, 10 cents each; all round-abouts, jackets, overalls, 
pants, balmorals, 5 cents each; all undergarments not otherwise men- 
tioned, all children's clothes and all other garments not otherwise 
mentioned, 3 cents each. 

53 



I N  THE SUPREME COURT. [I18 

" (3d) I t  shall be the duty of the city marshal to keep an account 
of all clothes disinfected, and also of all fees collected therefor, 50 per 
cent of which he will retain for his expense, and convey the residue 
into the city treasury. 

" (4th) Anyone selling or offering to sell second-hand 
( 86 ) clothing and clothes without having the same disinfected and 

marked, as above set forth, shall be subject to a fine of $50 
for each and every offense. " 

7. That, as plaintiff is informed and believes, the prices charged 
by said city and fixed by said ordinance for such disinfection and 
fumigation are greatly in excess of the cost thereof, unjust and bur- 
densome; and, as she is informed and believes, that the part thereof 
allowed to the marshal by said ordinance, to-wit, one-half thereof, is 
illegal and in violation of the charter of the said city; and that she is 
informed and believes the cost and expenses of such disinfection and 
fumigation so required by said ordinance do not exceed more than 
about one cent for each garment. 

8. That all of the second-hand clothing now in the said store of 
plaintiff has been disinfected and fumigated, as .required by said 
ordinance. 

9. That said city of New Bern will not allow plaintiff to bring 
into said city other second-hand clothing without compelling plaintiff 
to have same disinfected and fumigated, as required by said ordinance, 
and compelling her to pay for same, and for the purpose and as stated 
in said ordinance, the prices fixed therein. 

10. That defendant claims that said city of New Bern, by its 
mayor and board of councilmen, on 4 June, 1895, passed another 
ordinance ( a  copy of which is hereto attached, marked "B," and 
made a part of this complaint) and threatened to enforce the same 
against this plaintiff; that by said ordinance all merchants whose 
annual receipts are from $1,000 to $5,000 are taxed $1 per month for 
said trade and calling, and license for selling "clothing, second-hand, 

in advance,'' is $4 per month, as she is informed and believes. 
( 87 ) 11. That plaintiff's receipts at  each of said stores or 

places of business does not exceed $5,000 per annum. 
12. That plaintiff has tendered to said H. J .  Lovick, the tax col- 

lector of said city of New Bern, $1 for a license to carry on her busi- 
ness as a merchant, at said store or place of business at southwest 
corner of South Front and Middle streets, and also $1 for a license 
to carry on her said business at her store or place of business on the 
east side of said Middle Street for the month of June, 1895, as she is 
informed and believes, but the said tax collector, H. J. Lovick, has re- 
fused to accept the same and to grant said license, but demands that 
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the plaintiff pay to him $4 for license to carry on such business in 
each of said stores, or places of business for said month of June, 1895, 
and threatens to distrain a sufficiency of the goods and chattels of 
plaintiff to pay said tax so deaanded by said tax collector, as plaintiff 
is informed and believes. 

13. That the city of New Bern, by its mayor and board of council- 
men, passed said ordinances, as plaintiff is informed and believes, 
without authoritfof law; that the same are not uniform, and that the 
object thereof is to break up plaintiff's business and to compel plain- 
tiff to leave off dealing in second-hand clothes. 

14. That by reason thereof plaintiff has been compelled to stop 
selling seconcl-hand clothes entirely during said month. 

1.3. Wherefore, plaintiff has been greatly damaged. 
16. Plaintiff is advised and believes that said ordinance (marked 

"B") has never been legally adopted and made a lawful ordinance 
by said city. 

Wherefore, plaintiff de nands judgment- 
1. For one thousand dollars' damages. 
2.  That the said H. J. Lovick, tax collector, upon pay- 

ment to him by plaintiff of $1 for each of said stores or places ( 88 ) 
of business, be required to issue a license to plaintiff to carry 
on her said business at each of said stores or places of business. 

3. That said tax collector be restrained from collecting from plain- 
tiff any further or greater sum than $1 for a license to carry on such 
business at  each of said stores or places of business. 

4. That the defendant, the city of Kew Bern, its officers and agents 
be restrained and enjoined from collecting from plaintiff more than 
one cent for each article or garment disinfected or fumigated, by said 
ordinance, marked "A. ' ' 

5. That said city of New Bern and said H. J .  Lovick, tax col- 
lector, be restrained and enjoined from distraining any of plaintiff's 
property, goods and chattels for failure to pay license for carrying on 
said business for the month of June, 1895. 

6. And for such other and further relief as plaintiff may be en- 
titled, and for costs. 

The defendant, answering the complaint, says: 
I. That the defendant has no knowledge or information sufficient 

to form a belief as to the truth of the fifth article thereof, and there- 
fore denies the same. 

2. That the defendant is advised, informed and believes that the 
seventh article thereof is not true. 

3. That the defendant is advised and believes that the ninth article 
thereof is not true. 
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4. That the defendant has no knowledge or information sufficient 
to form a belief as to the truth of the eleventh article thereof, and 
therefore denies the same. 

5. That in answer to the twelfth article thereof the de- 
( 89 ) fendant says that H. J. Lovick, the tax collector, has not de- 

manded that the plaintiff pay to him $4 for a license to carry 
on such business in each of said stores or places of business for the said 
month of June, 1895, and alleges that the said H. J. Lovick demands 
from the plaintiff the sum of $4 for a license to carry on the business 
in both of said stores. 

6. That the thirteenth article thereof is not true, as defendant is 
advised, informed and believes. 

7. That defendant is informed, advised and believes that the four- 
teenth article thereof is not true. 

8. That the defendant is advised, informed and believes that the 
fifteenth article thereof is not true. 

9. That defendant is advised and believes that the sixteenth ar- 
ticle thereof is not true. 

And for a further defense to said action the defendant alleges : 
1. That the charges made under the ordinance set out in the sixth 

article of the complaint are not more than sufficient to cover the ex- 
penses for the labor performed and the material used in fumigating 
the articles of clothing therein referred to; that while 50 per cent of 
the fee so charged is retained by the marshal, said sum is retained by 
the marshal for the puropse of compensating him for his individual 
labor in performing the duties required of him under said ordinance ; 
that the balance of said charges, which are accounted for by the mar- 
shal to the city, are used by the city for the purpose of employing 
labor, to assist the marshal in the discharge of said duties and pur- 
chasing the material used for the purposes specified in said ordinance. 

2. That section 18 of the charter of said defendant, the city of 
New Bern, confers upon the board of councilmen the following pow- 

ers, to-wit: That the board of councilmen shall have the 
( 90 ) power to make, and provide for the execution thereof, such 

ordinances for the government of the city as they may deem 
necessary, not inconsistent with the laws of the land, and they shall 
have power by all needful ordinances to secure order, health, quiet 
and safety within the same and for one mile beyond the city limit, 
and the powers and privileges of the mayor and justice of the peace 
to be exercised within the above limits. 

3. That said ordinance in reference to the fumigation of second- 
hand clothing was passed by the board of councilmen of the defend- 
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ant, the city of New Bern, as defendant is informed, advised and be- 
lieves, under the power conferred in said section of said charter, to 
secure the health and safety of the citizens in said city of New Bern. 

4. That defendant is advised and believes that the allegations of 
said complaint, with reference to the charges for fumigating second- 
hand clothing, the ordinance in reference thereto, and the damage to 
the plaintiff by reason thereof, do not constitute a cause of action 
against the defendant, in that it appears from said ordinances that 
there is no prohibition against the bringing of second-hand clothes and 
bedclothes within the city of New Bern; and it appears from the aI- 
legations of the complaint that the plaintiff has no clothing or bed- 
clothing subject to the provisions of said ordinance which have not 
been fumigated, and had none within the city limits at the time of the 
commencement of this action. 

5. That under section 32 of the charter of the defendant, the city 
of New Bern, the said defendant has the power to levy and collect a 
license tax for the privilege of carrying on any trade, profession or 
business within the city limits, the a'mount of said tax to be fixed by 
the board of councilmen and not to exceed $50 a year. 

6. That under the power and authority conferred in said 
provision of said defendant's charter the board of council- ( 91 ) 
men has duly levied a license tax upon the plaintiff of $4 
per month for carrying on business in the city of New Bern as a dealer 
in second-hand clothing, and an additional tax, as specified in the corn- 
plaint, for carrying on the business of a general merchant, but that 
the defendant has not demanded that the plaintiff should pay more 
than $50 for transacting both of said businesses; that the tax of $4 
per month is levied upon all dealers in second-hand clothing, the said 
dealers having been separately classified for the purposes of taxation 
by the board of city councilmen of the city of New Bern, under the 
power and authority conferred in said provision of its charter, and 
that said classification, as defendant is advised and believes, does not 
render the tax void for want of unifor-nity, nor illegal. 

7. That defendant is advised and believes that the complaint does 
not state facts sufficient to constitute a cause of action against the de- 
fendant in its allegations with reference to the said license tax for 
carrying on said business, in that it appears from the allegations of 
said complaint and from the charter of the city of New ~ e r ~  that said 
tax has not been levied for any illegal or unauthorized purpose, and 
is not illegal and is valid; and that the plaintiff has not paid to the 
tax collector of the city of New Bern, nor any person for it, the license 
tax levied by the defendant, as aforesaid, and has not at  any time 
within thirty days after such payment demanded the same in writing 
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froin the treasurer of the defendant, the city of New Bern; and in 
that it fails to allege that said tax has not, after such demand, here- 
inbefore referred to, been retained by the treasurer of said city, and 
said deaand refused within thirty days after making such demand. 

8. That the defendant is advised and believes, and so al- 
( 92 ) leges, that the defendant, the city of New Bern, being a 

municipal corporation, created under and by virtue of the 
laws and Constitution of the State of North Carolina, is not liable in 
daaages to the plaintiff or any other person for any alleged injury 
which the plaintiff may have sustained by reason of the passage and 
e;lforceLnent of any ordinance enacted by said city. 

Wherefore, the defendant demands judgment that they go with- 
out day, and for costs. 

TV. E.  Clarke, M. DeW. Stevenson and W .  D. XcIver for plaintiff. 
W .  W .  Clark for defendant. 

AVERY, J. Where a municipality is clothed with the power to im- 
pose a tax upon persons engaged in mercantile business, the authority 
is subject to the fundamental restriction that it shall not be so exer- 
cised as to discriminate between persons of the same class. State R. R. 
tax cases, 92 U .  S., 575. " I t  is unquestionably, however, in the dis- 
cretion of the taxing power to graduate the tax according to the ex- 
tent of the business so taxed, or to impose a single tax upon the occu- 
pation, without regard to its extent." S. v. Powell, 100 N .  C., 525.  

But the law of uniformity does not prohibit the classification by the 
municipality of dealers in a particular kind of merchandise separately 
from those whose business it is to sell other articles falling within the 
same generic term. The term "merchant" embraces all who buy and 
sell any species of movable goods for gain or profit, but courts every- 
where lend their sanction to legislative acts putting dealers in dry 
goods and dealers in spirituous liquors, drugs or fresh meats into dif- 
ferent classes and imposing a license tax upon the one and a tax in 

proportion to capital employed or sales made on the others, or 
( 93 ) a tax or license fee of the same kind, not differing in amount, 

upon each of the subclasses created. In S. v. Worth, 116 N.  
C., 1007, it was held that the business of manufacturing ice was com- 
prehended under the general term "trade," and that, where a munici- 
pality was acting under the grant of authority to impose a privilege 
tax upon trades and professions, a "levy of $66 per annum for stor- 
age, manufacture or sale of ice at  wholesale, with the privilege of 
retailing," was reasonable and constitutional, and provided for no 
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discrimination between persons engaged in storing, manufacturing 
or selling at  wholesale or retail the particular kind of merchandise 
upon which the burden was imposed, but fixed the levy upon a class of 
traders distinctly defined in the ordinance. I t  was expressly held 
there that dealers in or manufacturers of different articles of mer- 
chandise might in the discretion of the municipal authorities be sub- 
jected, in separate classes, to license taxes varying in amount as to 
each of the classes. Of course, it follows that the overlo.oking of manu- 
facturers of shoes would not render invalid a tax upon another com- 
pany whose product was ice. tobacco or cotton goods. I t  is therefore 
settled that the only uniformity conte iiplated in the constitutional re- 
striction (Constitution, Art. V, sec. 3 )  is that between those belonging 
to the same class (State R. R. ta r  cases, supra), and it would see-n 
almost needless to cite authorities other than S. v. Worth, supra, in 
support of the proposition that the Legislature had the authority to 
delegate to the defendant the power to make such levies. Constitu- 
tion, Art. VIII,  see. 4. 

The levy complained of was not imposed upon property, but upon 
the business of selling second-hand clothing. Had the tax been im- 
posed upon the clothing sold as a property tax, it mast have been 
levied in conformity to the requirements of the Constitution, 
both as to uniformity and value. But it was within the sound ( 94 ) 
discretion of the municipal legislators, if they were empowered 
to tax the occupation or business at all, to determine what amount 
should be paid by every person belonging to a well-defined class point- 
ed out in an ordinance. S. v. Powell, supra. I t  is'clear that the city 
had authority to "levy and collect a license tax for the privilege of 
carrying on any trade, profession or business" within the limits of the 
city, not only under the charter, but under the general law. 8. u.. 
Worth, supra; The Code, sec. 3800. Whatever power the Legislature 
possesses under the Constitution has been delegated to the munici- 
pality, and the question for consideration here is, not whether the 
court, in the exercise of a sound discretion, will hold the ordinance to 
be just, resonable or wise, but whether, resolving all doubts as to the 
exercise of legislative authority by its agent as would be done in favor 
of a statute enacted by the Legislature itself, it clearly appears that the 
ordinance is unconstitutional. The authority "to levy and collect a 
license tax for the privilege of carrying on any trade, profession or 
business," subject to a prescribed limit as to amount, necessarilj~ car- 
ried with it by implication the power to classify the various kinds of 
business, just as the Legislature might have done. If,  therefore, it be 
conceded that the court can revise the classification adopted by the 
city, when it does not appear upon its face that there was a purpose 
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to discriminate in restraint of trade, there is no reason why any one 
of the taxes imposed in Schedules B and C of chapter 116, Laws 1895, 
of t he  Revenue Act, should not be brought before the courts for re- 
view, on the ground that it is unreasonable to levy it on that particular 
class of subjects, though it be admitted that it sometimes constitutes a 
distinct kind of business because some dealer may have chosen to make 

his business more general in its character. In the absence of 
( 95 ) any evidence of a purpose to break down the sale of this 

species-of goods, courts are powerless. I t  is the peculiar pro- 
vince of the Legislature to reform the laws so as to make the benefits 
extend to and the burdens bear equally upon all classes of people. 

The plaintiff complains that, in addition to the tax of $4 per month 
levied upon her as a dealer in second-hand clothing, she is liable under 
another ordinance to a license tax of $1 per month for the privilege 
of selling other general merchandise. If the city of Wilmington would 
have been authorized to levy the tax imposed in Worth's case upon a 
general merchant, notwithstanding the fact that he added to his gen- 
eral business that of wholesale dealer in ice, it is clear that the plaintiff 
could not evade a tax on one distinct business by combining with i t  
another. Because clothing may be comprehended under general mer- 
chandise, the courts cannot question the honesty or the soundness of 
the discretion of the city authorities in subdividing a larger class of 
dealers into two or more, distinguished by the lines of goods sold by 
each. Indeed, it is the duty of the courts to impute to all who exercise 
legislative authority proper motives, and, as between two constructions 
of their legislation, to adopt, if possible, that which brings it within 
the purview of their powers. X. v. Moore, 104 N.  C., 714. I t  does not 
seem to be contended that the municipality is attempting to exact from 
the plaintiff license taxes greater in the aggregate yearly amount than 

' the limit fixed by the charter, though another ordinance provides that 
a tax of $1 per month shall be imposed on general merchants and 
$4 on any dealer whose business, in part or in whole, is selling second- 

hand clothing, since the limit applies only to the amount of 
( 96 ) any single license tax, not to the aggregate amount of two, 

when they are lawfully imposed. The rule laid down in S.  v. 
Powell precludes us from reviewing the exercise of the discretion in  
classifying those subjected to such burdens or in determining what 
amount shall be imposed upon each. But the Constitution of North 
Carolina authorizes the Legislature not only to impose a license tax 
upon the occupation of selling but a property tax upon the goods sold, 
provided the statute upon its face allows no discrimination, and, sub- 
ject to the same restrictions, the Legislature may delegate this power 
to municipalities. S. v. Stevenson, 109 N .  C., 730. 
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The plaintiff, by way of recital, sets forth that the defendant has 
passed and has already enforced another ordinance which imposes 
a fine of $50 for selling or offering for sale second-hand clothing with- 
out having i t  disinfected by fumigation, and by paying a price fixed 
according to the nature of the garment, as set forth in the ordinance. 
A part of the relief asked is not only that the city authorities be re- 
strained from collecting more than $1 per month as a license tax, but 
that they be restrained from exacting in future fees so large as plain- 
tiff has paid for disinfecting the clothing now on hand. This ordi- 
nance was passed clearly in the exercise of police power claimed to 
have been delegated by the State, and is an assumption of authority 
quite distinct from the power to levy license or taxes. Though re- 
lating to the same subject-matter, the validity of the two acts is in no 
way dependent upon the same grants of power (X. v. Stevenson, 
supra), and the passage of the one has noebearing upon the right to 
enact the other. The previons passing of the ordinance requiring 
disinfection does not tend to show that the ordinance, the enactment 
of,which was declared in Powell's case to be an unreviewable exercise 
of sound discretion, was unauthorized. The license tax was 
lawfully imposed, if the municipality was clothed with the ( 97 ) 
power to classify and did not discriminate in the exercise of 
its delegated authority. The ordinance requiring disinfection was 
enacted ostensibly and, until direct and unquestionable proof to the 
contrary is offered, must be deemed in reality to have been passed for 
the protection of the public health. "The Legislature is empowered 
under the organic law, in the exercise of its police power, to restrict 
an individual by direct enactment in the assertion of such dominion 
or control over his own property or premises as may result in injury 
to others, provided the .prohihitory or restraining statute does not 
upon its face discriminate in favor of one person or class of persons 
over another. And though the lawmaking power can create a mu- 
nicipal corporation and delegate legislative authority to it, it cannot 
clothe the creature with power to do what the Constitution prohibits 
the creator from doing." X. v. Tenant (28 Am. St., 716, and note), 
110 N. C., 609; S. v. Moore (17 Am. St., 696), 104 N. C., 714; Mugler 
v. Kansas, 123 U. S., 623. When the municipality, however, attempts 
to abuse a power, expressly and rightfully granted to it, by restricting 
the dominion of the owner over his property, not according to a rule 
general and uniform in its application to a class of persons or to a 
classification of property, the ordinance imposing such restraint is un- 
constitutional and void. 8. v. Tenant, supra, and authorities there 
cited. But the charter (Private Laws 1879, ch. 42, sec. 18) empowers 
the municipal authorities, "by all needful ordinances, to secure order, 
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health, quiet and safety" within the limits of the city. I t  was not 
unreasonable to require one who was engaged in the sale of second- 
hand clothing to turn it over to the city authorities to be disinfected. 

I t  is a matter of universal knowledge that such clothing is 
( 98 ) the means often of communicating contagious and dangerous 

diseases, and it was but a proper and lawful use of the au- 
thority to protect the health of the community under local govern- 
ment of the city to use the means adopted to prevent the introduction 
of disease. The right to sell or to buy such articles is not an absolute 
one, but may be subjected to such restriction by the lawmaking power 
entrusted with the authority as may be necessary to make its exercise 
consistent with the safety and security of others. 

The general property tax, being imposed under a distinct grant 
of authority, must be considered separate and apart from the exercise 
of any other power, and, so considered, just such an ordinance as that 
under consideration has been declared to be in conformity with the 
constitutional requirements and consistent with the ad valorem levy 
on property. Gntlin v .  Turboro, 78 N.  C., 119. 

The plaintiff was not entitled to recover damages from the munici- 
pality for passing an ordinance in the exercise of its legislative au- 
thority as a branch of the government ( X o f i t t  v .  Asheville, 103 N. C., 
237; 14 Am. St., 810, and note), and cannot maintain her status in 
court upon any such claim as a cause of action. 

The only other remedy which the plaintiff demands, and upon 
which she bases her claim of right to maintain the action, is an in- 
junction against the collection of the license tax of $4 per month and 
against collecting the amount now paid for disinfecting. Under the 
provision contained in section 76, chapter 119, Laws 1895, the in- 
junction will not lie to restrain the municipality unless it appears that 
the levy or assessment was illegal. If,  as has been shown, it was com- 
petent to classify dealers in second-hand clothing separately from 
vendors of other articles of general merchandise, i t  would follow that 

i t  was no more illegal for the city to exact $1 per month on 
( 99 ) one class and $4 per month on another as license tax for dis- 

tinct kinds of business than it would have been to exact $66 
per annum and an additional merchant license fee of $1 per month 
in Worth's cuse, had the wholesale ice dealer's establishment con- 
stituted a part of a general merchant's store, or to levy in addition to 
a particular license tax a uniform ad vulorem tax on property. 8. u. 
Stevenson, 109 N .  C., 730. The ordinance imposing a fine for failure 
to have the clothing disinfected and fixing the cost of fumigating was 
also within the purview of the powers of the city, and this Court has 
no authority to review the schedule of charges fixed by it. Tf the 
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municipality has abused the powers granted, it is a grievance for 
which complaint may be made to the Legislature, whose province it 
is to restrict or withdraw entirely its legislative authority. But it is 
obvious that the extraordinary power of the courts cannot be invoked 
to restrain the exercise of a discretionary legislative power, and it is 
as well settled that the action for damages at law for the alleged wrong- 
ful exercise of such powers will not lie. We think, therefore, that 
there is not in any aspect of the case a statement of a cause of action, 
since no amendment could be made which would establish an apparent 
right to either a restraining order now or a verdict for damages on the 
trial of the action. There was no error in dissolving the restraining 
order. 

No Error. 

FURCHES, J., dissenting: The plaintiff is a merchant in the city 
of New Bern, carrying a stock of about $1,500, one-tenth of which, or 
$150, is second-hand clothing. The city has one ordinance taxing all 
merchants $1 per month for the privilege of merchandising within its 
corporate limits, and another ordinance requiring all merchants deal- 
ing in second-hand clothing to submit them to the city authorities for 
fumigation, to be done at  the expense of the owner, and im- 
posing a fine of $50 if this is not done ; and a third ordinance ( 100 ) 
imposing another tax on dealers in second-hand clothing of 
$4 per month. 

The plaintiff claims that this legislation on the part of the city is 
unlawful, unconstitutional and oppressive, and brings this action to 
enjoin and restrain the city from enforcing these ordinances, which 
require her to submit the clothing for fumigation and to pay the privi- 
lege tax of $4 per month for selling second-hand clothing. 

The first of these ordinances, providing for fumigation, falls under 
the doctrine of police regulations. And it has been held, in 8. v. T c ~ f t ,  
1190 post, that second-hand clothing is not per se a nuisance, and their 
sale could not be prohibited without evidence that they were infected 
or had been brought from a place known to be infected with contagious 
diseases; then, under what is known in law as the power of police 
regulation, they might do so. And as it is known that more than ordi- 
nary danger exists in the handling and distribution of this class of 
goods than in first-hand goods, the city or town might require them 
to be subjected to a process of fumigation as a kind of quarantine and 
protection against this extra danger. All this is allowed under what 
is known as the police power of the government, city or town, and we 
do not see that plaintiff has any grounds to complain of the second 
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ordinance, requiring her to submit her goods of this kind to fumiga- 
tion. 

But the next ordinance, requiring her to pay a tax of $4 per month 
for the privilege of selling these goods, falls under the law of taxa- 
tion. The police power of the city has nothing to do with it. -The 
power of taxation exists in all municipal governments. They could 
not exist without this power. Desty on Taxation, 50. But this power 

is regulated and restricted by the Constitution, and also by 
( 101 ) the acts creating municipalities. All taxes levied on property 

must be ucl valorem and uniform. Constitution. Art. V. sec. 3. 
This section also authorizes the taxation of trades, professions, etc., 
and does not in terms provide that they shall be uniform. But this 
Court, in construing this section of the Constitution, has held that i t  
means that this tax shall be uniform. Gatlin v. Tarboro, 78 N. C., 119. 
And the question presented is, is this a uniform tax, levied for the 
purpose of revenue to support the city government, or is it an attempt 
to do by taxation what it has no right to do under its police power- 
destroy this business in the city of New Bern? This is a business in 
which persons of small means are most likely to engage, as it does not 
require much capital to carry it on. And it is easy to see that a tax 
upon the privilege of carrying on any mercantile business of nearly 
one-third of the capital per annum will destroy it. And while i t  is 
the duty of the Court to attribute good motives to the city authorities 
and to put such a construction upon their legislation as to sustain 
its legality, if it is susceptible of such construction, it is equally the 
duty of the Court not to sustain them if it appears that their acts are 
in contravention of the Constitution or of well-defined personal rights. 
Treating this, as we must treat it, as purely an act for revenue, we 
cannot see why persons engaged in the sale of this kind of merchan- 
dise shall pay four times as much for the privilege as those engaged 
in selling first-hand clothing. 

And taking into consideration the three ordinances referred to 
above, it is apparent to us that the purpose of this legislation was to 
run this business out of the trade in New Bern, and in coming to this 
conclusion we do not attribute bad motives to the city fathers who 

passed the ordinances. We suppose they thought it would be 
( 102 ) a good thing for the city to do so. But we only hold that there 

are legal reasons why they cannot do so. 
But is this tax uniform, as required by the Constitution and con- 

strued in Gatlin v. Tnrboro, supra? I t  is seriously contended that it 
is, and S. v. Worth, 116 N. C., 1907; 8. v. Moore, 104 W. C., 714, and 
S. v. Stevenson, 109 N. C., 730, are cited as authorities to sustain this 
contention. And while this case presents an interesting question, in- 
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volving constitutional powers and personal rights, it seems to us that 
it is distinguishable from the cases cited for defendant. 

8. v. Stevenson was for not returning purchases, as required by the 
Revenue Act, for the reason, as he claimed, that he was protected by 
the law of interstate commerce. 
8. v,  Moore was an indictment for selling thirteen pounds of cotton 

after night, without complying with the terms rkpirecl by the 
statute, and was sustained by this Court, upon the ground that it fell 
within the lines of the police powers of the State, which we have seen 
have nothing to do with the case now under consideration. 
S. v. Worth was an indictment for violating an drdinance of the 

city of Wilmington putting a tax on all manufacturers of ice, who 
also should have the privilege of selling at  wholesale or retail. And 
this Court held that the ordinance was constitutional: that manu- 
facturers of ice were a distinct class, and that the tax applied to all 
such manufacturers alike, and, nothing more appearing to the Court, 
the ordinance u7as sustained. I t  was contended in that case that 
"manufacturer" was a generic term and the same tax should be put 
on all manufacturers-on the shoemaker at his bench, on the manu- 
facturer of steam engines or of ice-to make the tax uniform. The 
Court did not agree to this proposition, and it is claimed that the de- 
cision in Worth's cuse is in effect an adjudication of this case 
in favor of the defendant. We do not think so. There must ( 103 ) 
be a line drawn somewhere, or that beneficent provision of the 
Constitution requiring uniformity of taxation will be emasculated and 
destroyed. I t  may be that Worth's case is as fa r  as we ought to go. 
But whether this be so or not, there seems to be quite a distinction 
between it and the one under consideration. It is true that "manu- 
facturer" is a generic term, but this is subdivided into many kinds of 
manufacturers, such as a manufacturer of cotton, of tobacco, steam 
engines, farming implements and so many others that the generic 
term "manufacturer" does not amount to a definition, and one gets 
no definite information as to the business in which the party is en- 
gaged from this general term. 

I t  is contended that "merchant" is a generic name and includes 
all persons who buy and sell goods of any kind; that a man who sells 
liquor or drugs or horses is a merchant, So he may be, in the broad 
"generic " sense. But they have another well-defined cognomen. If 
you were asked as to the business of a druggist, you would not be 
likely to say he is a merchant in Raleigh; if you were to ask as to 
what business B was engaged in, and he was a liquor dealer, you would 
not be likely to say he is a merchant in Morganton; or if you were 
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asked as to the business of C, who owns a livery stable and buys and 
sells horses, you would not be likely to say he is one of the merchants 
of New Bern. But if you were asked as to the plaintiff's business, 
you would most likely say she is a merchant in New Bern. That would 
convey the business definition as to her occupation. You would be no 
more likely to go on and say that she has a mixed stock of goods of 
first-hand clothing and second-hand clothing than you would be likely 

to say that Sherrill & Co., of Statesville, carry a general line 
( 104 ) of merchandise, also ready-made clothing and family groceries. 

Such definitions as these would not likely be given unless 
specially called for by some one interested in knowing more about the 
business than simply to know whether he was a merchant. 

I t  is admitted that in order to sustain this legislation on the part 
of defendant, treating it simply as a revenue act, they may make the 
same distinction and discrimination against any merchant in New 
Bern who sells shoes as a part of his stock or who sells tobacco as a 
part of his stock, or who sells first-hand clothing as a part of his stock; 
and, without enumerating further, that they may select any article 
of merchandise and discriminate against the merchant who sells i t  
400 per cent if they choose to do so. And it is contended there is no 
constitution, no law and no power to protect the unfortunate mer- 
chant from such unjust discrimination. We cannot give our assent to 
such a proposition. And as it is admitted that, unless the term "mer- 
chant" can be thus chopped up, the tax imposed by this ordinance is 
not uniform, I therefore think that there is error. 

FAIRCLOTH, C. J. I concur in the dissenting opinion. 

Cited: School v. Charlotte, post, 735; Guano Co. v .  Tillery, 126 
N.  C., 71; S .  v. Irwin, ib., 993; Dalton v. Brown, 159 N. C., 179; !Mer- 
cantile Co. v .  Mount Olive, 161 N. C., 124; Smith v .  Willcins, 164 

' N. C., 140. 

J. H. CRABTREE & GO. v. C .  J. SHEELKY ET AL. 

APPEAL from CRAVEN. A motion was made in this Court that the 
case be remanded for a new trial on the ground of newly discovered 
testimony. 

M.  Dew.  Stevenson for plaintiffs. 
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0. H. Guion, W.  D. McIver and W .  E. Clarke for de- ( 105 ) 
f endants. 

PER C U R I ~ M :  Upon reading the affidavit and hearing the motion 
of defendant for a new hearing for newly discovered testimony, it is 
ordered, in the exercise of the discretionary power of the Court, that 
the judgment be reversed and the sale be set aside. Brown v. Mitchell, 
102 N. C., 347.* 

The suggestion is made that the court below +quire whether the 
true interest of all parties would not be promoted by a sale of the 
property in separate lots. 

New Hearing. 

Cited: Chrisco v .  Y o w ,  153 N.  C., 536. 

CLARENCE DELAFIELD V. LEWIS MERCER CONSTRUCTION COMPANY. 

1. The refusal of a court to rerefer a case to a referee to hear further testimony 
is a discretionary matter. 

2. Where a creditor, who has been made a party to an action against a corgor- 
ation in which a receiver has been appointed, fails to prosecute his claim 
in such action but, instead, institutes separate action, i t  is not error to 
order a distribution of the funds in the receiver's han& before such credi- 
tor's separate suits are determined, when i t  does not appear that he couifl 
not have had his claim adjusted in the main action. 

3. Where a note or acceptance is given on a precedent debt, the presumption is 
that i t  was not taken by the creditor in payment of the debt, and the onus 
is on the debtor to show the contrary; otherwise, when the note or accept- 
ance is taken contemporaneously with the contracting of the debt; Hence, 

4. Where a waterworks construction company ordered pipe from a manufacturer, 
who replied that he would ship, but terms were "cash; immediate pay- 
ment," and the company replied that it mould pay cash in the following 
manner-a banking house to which the company had sold the city of New 
Bern waterworks bonds would accept the drafts of the pipe manufacturer, 
payable a t  three months, with interest, for the amount of each month's 
delivery of pipe; and the terms were accepted by the manufacturer, whose 
drafts the banking house accepted and deposited bonds as collateral: Held, 
that the company was discharged from liability on the contract for the pipe. 

5. The allowance of commissions to receivers appointed by the court, by consent, 

* I t  was held in Brow% v, Mitchell tha t  the granting of new hearings or new trials 
by the appellate court in the exercise of its discretion for newly discovered testimony 
would not be reported as  precedents. 
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to finish uncompleted wa te r~orks ,  is  premature before the work is finished, 
as i t  cannot be determined until then whether such allowance is  excessive o r  
too little. 

( 106 ) ACTIOX heard before J lc Iver ,  J., at May Term, 1895, of 
C R A ~ I V ' .  

From the judgment rendered the Snow Steam Pump Company and 
Riter & Conly appealed. 

The history of the case and the facts pertinent to the appeal are 
fully stated in the opinion of Chief Jus t i ce  Paircloth.  

J l .  D e w .  Xteveizsolz, W .  W .  Clark  and  0. H.  G u i o n  for plai?zti,f. 
Iredel l  Meares, C .  R. T7tonzas a n d  W .  D. McIuer  for de fendant .  

FAIRCLOTH, C. J. If we have been able to read the volunlinous 
record in this case correctly, we find that in January, 1894, the plain- 
tiff, Delafield, instituted this action against the Lewis Mercer Con- 

struction Company to recover the amount due on a promis- 
( 107 ) sory note, for which he had previously attached defendant's 

property. Several other attachments had been levied on de- 
fendant's property. At February Term, 1894, the several creditors 
were made parties to this action and filed answers. At the same term 
the Chattanooga Foundry and Pipe Works was made a party defend- 
ant and allowed to interplead and set up its claim against the defend- 
ant. At Spring Term, 1894, the Snow Steam Pump Works showed 
to the court that it had a claim of $92 against defendant company, and 
i t  was ordered that said Snow Steam Pump Works be allowed to inter- 
plead as to the same and file an answer setting up said claim and be 
made a party for said purpose. 

It is alleged in other parts of the record that the Snow Steam 
Pump Works had another claim against defendant company, alleged 
to be secured by a mortgage on some of the property. At February 
Term, 1895, a motion of said steam pump works "to be stricken out 
as parties defendant to this action was refused, it appearing to the 
court that said steam pump works is a necessary party to the action." 
On 1 June, 1894, on its own application, the Snow Steam Pump Works 
obtained leave of the Judge presiding to bring an action against the 
receivers, previously appointed, to recover the machinery alleged to 
have been conveyed in said mortgage. At Spring Term, 1894, the 
following order was made: " I t  is, by consent, ordered that this action 
be referred to H. G. Connor to hear and consider the claims and de- 
mands of all parties to this action and all persons who shall become 
parties thereto or file claims in said action, and to find his conclusions 
of fact and law in regard to all contentions of such parties and 
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claimants, and that he report,'' etc. After due notice to all parties in 
interest, the hearing was had before the referee, all parties being rep- 
resented. The co~msel of the Snow Steam Pump Works made 
a special appearance, "reserving all rights with respect to any ( 108 ) 
motions now pending in said cause," but offered no evidence 
before the referee. 

At May Term, 1895, the Snow Steam Pump Works filed an ap- 
plication to the court that the report of the referee be referred back 
to him for the purpose of hearing further evidence, etc., which motion 
was refused. At said term the report was confirmed and judgment 
rendered, from which only the Snow Steam Pump Works and the 
Chattanooga Foundry and Pipe Works appealed. 

The Snow Steam Pump Works filed no exceptions to the referee's 
report, either as to his conclusions of fact or  la^^, nor any to the judg- 
ment, except (1) the refusal to rerefer the matter, which was a dis- 
cretionary matter; (2 )  that there was error in ordering a distribu- 
tion of the fund in the hands of the receivers until the appellant's 
separate actions are determined. This must be overruled, as no rea- 
son appears why such claims of this appellant could not have been 
determined in this action. 

The Chattanooga Foundry and Pipe Works' claim is for pipes and 
other material furnished the Lewis Mercer Construction Company for 
constructing waterworks in the city of New Bern under a written 
contract., I t  is admitted and agreed that the correspondence appear- 
ing in the record constitutes the whole of the contract entered into in 
the spring of 1893, under which a large amount of the material was 
shipped and delivered, and on 11 January, 1894, the Chattanooga 
company served a notice of stoppage in  transitu on the railroad com- 
pany at New Bern, on whose right of way some of the material still 
remained. I n  the view we take of this case, the alleged right of 
stoppage in tramit16 is unimportant. 

The contract being in writing, its construction is for the court 
and  not for the jury. Xellars v .  Johnson, 65 N. C., 104. Look- 
ing at , the contract, we find that on 3 May, 1893, the Lewis ( 109 ) 
Mercer company sent an order to the Chattanooga company 
for material to build the New Bern waterworks. On 8 May they re- 
plied they would do so, setting forth particulars as to quantity, size, 
prize, etc., adding "Terms cash; immediate acceptance." On 10 n'Ia~7, 
1893, the Lewis Mercer company said : "We can pay you cash in the 
following manner: We enclose you a card of the banking house to 
whom we have sold the city of New Bern waterworks bonds. They 
will accept your drafts on them at three months for all pipe delivered 
each month at  New Bern, N. C. I n  reference to the firm of' John F. 
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Zebley & Co., we refer you to the Citizens7 Bank of New Bern, N. C. 
John F. Zebley & Co. bought the bonds of the coapany which we 
organized, and furnished us with cash to build these works. Kindly 
advise us at  once if you wish to enter order on above-mentioned terms, 
as we consider that when John F. Zebley & Co. accept your drafts on 
them at  three inonths i t  is equivalent to cash. Of course, yon under- 
stand those acceptances carry 6 per cent interest." After some cor- 
respondence about freight, manner of shipping, etc., the Chattanooga 
company replied : "We wrote you on the 16th of the month, in which 
we accepted the terms and conditions upon pipe and specials delivered 
at  New Bern, N. C., per your letter of 10 May. These terms were 
drafts to be made at three months for all pipe delivered each month 
at  New Bern, N. C. I accepted the order by telegraph, but since 
have thought it would require some little explanation. " These mutual 
statements are repeated in other communications, and instructions 
given for shipping, invoices ordered, etc. On 20 Map, the Cliatta- 
nooga company inq~~ i red  of R. G. Dun & Co., a mercantile agency of 

Baltimore, &I., as to the condition of John F. Zebley & Co., 
( 110 ) and received in reply: ('Lewis Mercer Construction Com- 

pany and Zebley considered good for drafts referred to." On 
22 May, John F. Zebley & Co. replied to Chattanooga company, "Will 
accept your three-months draft on us for pipe delivered each month 
to the Lewis Mercer Construction Company at  New Bern, N. C.," 
and gave references to three responsible parties. 

On 23 May the Chattanooga company said to the Lewis Mercer 
company, "We are ready now to commence shipment of pipe to you," 
stating that Zebley had agreed t'o accept drafts, etc. A few days later, 
at the instance of the Lewis Mercer company, Zebley & CO. placed 
some of the bonds with the Chattanooga company as collaterals, and 
the shipments commenced. Late in 1893, or early in 1894, it de- 
veloped that Zebley & Co. and the Lewis Mercer company were in- 
solvent. 

Our conclusion is that, by the terms and intent of the contract, the 
drafts drawn by the Chattanooga company and their acceptance by 
Zebley & Co., and the deposit of the bonds of the city of New Bern 
with the former, was a discharge of the Lewis Mercer company from 
further liability on the contract for the pipe, etc., furnished by the 
Chattanooga company to the Lewis Alercer company. Symington  v. 
McLin,  18 N.  C., 298; Ligon v. Dunn, 28 N. C., 133 ; Sellers v. John- 
son, supra. We find similar conclusions arrived a t  in the following: 
Whitbeck  v. Van-Ness,  11 Johns, 409 ; Eaton v. Cook, 32 Vt., 58 ; Noel 
v. Murray,  3 Kernan, (N. Y.), 167. 

In Noel v. Murray,  supra, it was held that "where the note is re- 
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ceived on a precedent debt the presumption is that it was not taken as 
a payment, and the o m s  is upon the debtor to show that i t  was taken as 
a payment; but where it is received contemporaneously with the con- 
tracting of the debt the presumption is that i t  was taken i n  
payment, and the burden of proving the contrary rests on the ( 111 ) 
creditor." This conclusion makes it unnecessary to consider 
the question of the right of stoppage i?z transitu, and all the excep- 
tions of the Chattanooga company are overruled, as i t  has no claini 
against the Lewis Mercer company. 

The want of power in  the court to appoint receivers, in a case like 
the present, to take charge of a partially constructed work and finish 
the enterprise, in  which the public have no interest, has been sug- 
gested, and would present a serious question but for the fact that the 
receivers were appointed by consent of all interested parties, and 
there is no exception to that aspect of the order. I n  any completed 
enterprise in which the public are interested, and which is called a 
( (  going concern," the courts do not hesitate to make such appoint- 
ments; for example, a running railroad. But how much further the 
court will go will be reserved for future consideration. The receivers 
were ordered to file their accounts of receipts and disbursements with 
the clerk and the cause retained for further hearing. That par t  of the 
judgment fixing the per cent of connnissions for the receivers was 
premature, and must be reversed, and that matter will be adjusted 
when their work is finished. We cannot now see whether the allow- 
ance is too much or not. Xodified as above stated, the judgment is 
affirmed. 

Affirmed as modified. 

Cited: Pump W o r k s  v. Dmn, 119 N. C., 79. 

W. H. WORTH, STATE TREASURER, V. COMMISSIONERS O F  
CRAVEN COUNTY 

1. The expenses incurred by the State Guard when ordered out by the Governor 
to aid a sheriff of a county in executing a writ of possession must, in the 
absence of special provision by law, be paid by the State and not by the 
county where the writ was served. 

2. Section 3245 of The Code, enacted when there was a military organization in 
every county, provides that the commanding officer of the county may call 
out the militia on the certificate of three justices of the peace that outlaws 
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are  depredating the county, or that  i t  is  necessary to guard the jail, and 
that  the county shall bear the expense; and section 3246, substituting the 
Governor for the "commanding officer" and authorizing him to order out 
the militia under the preceding section, and providing that  the expense 
shall be paid by the county, do not apply to  cases where the Governor, acting 
under the discretionary pan-er conferred on him by section 3, Article XI1 
of the Constitution, orders the militia to aid a sheriff in serving legal pro- 
cess on informatioil furnished by such officer (and not by the certificate of 
three justices of the peace) that the civil authorities in such county are in- 
adequate to enforce the process. 

CLARK, J., dissents, arguendo, in  which MOP~TGOJIERIT, J., concurs. 

ACTION by W. H. Worth, State Treasurer, against the commis- 
sioners of CRAVEN, to recover money paid by the State for the benefit 
of the county, heard on complaint and demurrer, before Boykin, J., 
a t  Fall Term, 1895, of CRAVES. 

His Honor sustained the demurrer, and the plaintiff ap- 
( 119 ) pealed. 

Attorney-General and Shepherd & Busbee for plaintiff. 
81, Dew. Xtevemon, C. R. Thomas and Mr. W. Clark for appellee. 

FURCHES, J. In April, 1893, a writ of possession was issued from 
the Superior Court of CRAVES in favor of J. A. Bryan and wife 
against Washington Spivey and others, and placed in the hands of the 
sheriff of the county. The defendalits resisted the execution of this 
writ, and the sheriE was unable to execute the same. He called for 
the posse conzitatus, but this failed, not a sufficient number coming 
to his aid to enable him to execute said process. Failing to get suffi- 
cient assistance in this way, he called upon the Governor of the State 
for assistance. "And it thus appearing to the satisfaction of the 
Chief Executive that the power of the civil authorities was 'exliansted,' 
he ordered out and sent seven companies of the First Regiment of the 
State Guard to said county of Craven to aid the sheriff in the en- 
forcement of the process above mentioned. Said companies, together 
with the proper officers, were engaged in said duty for several days, 
and the cost of their transportation, maintenance and other necessary 
expenses amounted to the sum of $6,131.78." 

This sum was paid by S. McU. Tate, Treasurer of the State, upon 
the warrant of the Governor, we suppose. *4nd plaintiff alleges that 
this $6,131.78 was expended by the State fcr  the benefit of Craven 
County, and brings this action to recover of Craven County this 
amount, with interest thereon, so expended, as plaintiff alleges, for 

the defendants ' benefit. 
( 120 ) I t  has been suggested during the investigation of this case 
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that  a decision for the plaintiff might have a wholesome effect in  
preventing the use of the "home guard," a t  enormous expense, to 
s u p p r e s s  r i o t s  among negroes and to enforce the execution of civil 
process, as in  this case, where this service should be done by the local 
authorities; that there would not be many requisitions upon the com- 
mander in  chief for "seven companies" of the State Guard to aid the 
sheriff in  executing a writ of possession, a t  the cost to the county of 
$6,131.78. And this, we think, might he the effect of such decision. 
But  this is a matter for the Legislature and not for us. I t  is our duty 
to decide i t  upon the law as we find it. 

Article X I I ,  section 2, of the Constitution, provides: "That the 
General Assembly shall provide for the organizing, arming, equipping 
and discipline of the militia, and for paying 'the same when called into 
active service. " 

Article X I I ,  section 3, provides: "The Governor shall be com- 
mander in  chief, and shall have power to call out the militia to execute 
the  law, suppress riots or insurrections and to repel invasions." 

This, it seems, in the absence of legislation, gives the Governor, as 
commander in chief, the "power" to call out the militia. And the 
State Guard being made a part  of the militia, he had the power to call 
them out. The Code, sec. 2357. This constitutional power may be 
regulated by legislation providing what shall amount to sufficient evi- 
dence of the existence of the causes mentioned in  the Constitution to 
authorize the Governor to exercise this constitutional "power." And 
the Legislature may provide, if it think proper to do so, how and by 
whom they shall be paid. But the Constitution provides that when 
they are called out they must be paid. And in the absence 
of any  special provision, we must hold that they are to be paid ( 121 ) 
by the State-the "power" that calls them out. This propo- 
sition we do not understand to be denied by the plaintiff. But  i t  is 
contended that the Legislature has provided that this expense shall be 
borne by the defendant; and the plaintiff relies on sections 3245 .and 
3246 of The Code for this position. 

Section 3245 provides for the arrest of outlaws who are depre- 
dating in any particular county, and, where i t  may be necessary to 
guard the jail of any particular county, that three justices of the 
peace may certify the same to the commanding officer of the county, 
and upon this request such officer shall act, and the county shall bear 
the expenses of such militia. 

Section 3246 provides that the Governor shall call out the militia 
under the preceding section (3245), and they shall be paid by the 
county for  whose benefit they were called out. 
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Section 3245 was section 83 of chapter 70 of The Revised Code, 
and was enacted when there v a s  a military organization and a com- 
manding officer in  every county in  the State. But  under the present 
plan of organization this is not the case, and section 3246 was enacted 
in  1869, substituting the Governor for the commanding officer of the 
county, that there might be some military officer who had the militia 
a t  his command and to whom the application might be made. And 
guarding the jail and catching outlaws not being enumerated in the 
Constitution as causes for which the Governor may call out the militia, 
we hold that, before he is authorized to do so for these causes, he must 
have the same authority that the commanding officer of the county 
must have had-a written certificate of three justices of the peace as 
to the facts and the necessity for calling out the militia. I n  a case of 

this kind the county mould be liable for the expenses of such 
( 122 ) military force. This liability is put  upon the ground that the 

county has accepted through its authorized agency, and that 
the demand is made for the benefit of the county. But  that is not the 
case here. No one authorized to speak for the county has made this 
demand; and if i t  had been made by three justices of the peace it  was 
not for either of the causes mentioned in section 3245 and would not 
have bound the county. To make the county liable, the county must 
first act through its authorized agents, and then in  the cases specified 
in the statute. Manuel v. Comrs., 98 N. C., 9. 

The Governors did not undertake to act in thiacase upon any such 
authority as that provided in section 3243, but under his constitutional 
i i power," upon such information as he had in the exercise of discre- 
tion as commander in  chief of the militia of the State. And in the 
exercise of this discretion, unrestricted by legislation, we hold that he 
had a right to obtain his information from such sources as he thought 
reliable-from the sheriff or anyone else-just as a judge would have 
the right to do in exercising a judicial discretion. 

J t  was contended by the plaintiff that the sheriff had attempted 
to call out the posse conzitatus of Craven County, which they spoke of 
as the militia of the county; that they had refused to respond, and, 
as the militia of the county would not act, that the defendant should 
be held liable. And while we do not see the force of this argument, 
if true, we cannot concede that the posse cowzitatus and the militia 
are the same. The militia, when called out. retains its own officers and 
organization-is commanded by and acts under its own officers. When 
the posse cornitatus is called out by the sheriff he is its head and com- 
mander, and it  acts under his authority. Besides, its constituency 
is not the same. The militia is cornposed of men of military age, 



N. C.] FEBRUARY TERM, 1896. 

whereas the posse cornitatus is composed of all able-bodied ( 123 ) 
persons of sound mind and of sufficient ability to assist the 
sheriff, and may be younger or older than the military age. Abbott7s 
Law Dict. and Rapalje's Law Dict. 

But this cuts no figure in the case, whether they are called posse 
cornitatus or militia. I t  does not affect the action of the Governor nor 
the liability of the defendant. 

I t  must therefore be held that the Governor, acting'under his con- 
stitutional power, called out this military force, and they must be paid 
(section 3248 of The Code) ; that, being called out under the law of the 
State, the State must pay them, in the absence of any special pro- 
vision for them to be paid by the defendant. There is no error and 
the judgment is 

Affirmed. 

CT ARK, J., dissenting: An examination of The Code, see. 3246, 
will show that it does not authorize the Governor to call out the militia, 
under the preceding section or in any case whatever. Its very plain 
provision is that "in all cases" when the Governor does call out the 
militia "for the benefit of any particular county" they are to be paid 
in the manner provided by section 3245, i. e., "by the county commis- 
sioners, who may lay a suffieient tax to pay said militia." The power 
to call out the militia is conferred on the Governor by the Constitution, 
Art. XII ,  sec 3, and the Legislature has no authority to restrict the 
constitutional power thus conferred on the Executive, and has not at- 
tempted to do so. The Constitution authorizes the Governor to call 
out the militia in three cases: (1) to exec~;te the law, (2) to suppress 
riots or insurrections, and (3) to repel invasion. While the Legisla- 
ture has no authority to restrict the power of the Governor to 
call out the militia, it devolved appropriately upon that body ( 124 ) 
to provide for payment of the forces thus called. The law a t  
first (which is now section 3246 of The Code) provided that in all 
cases the militia, when called out by the Governor for the benefit of a 
particular county, should be paid by that county (just as when the 
militia were called out by three justices of the peace, under section 
3245). As this might leave it an open question in what cases the call 
might be said to be for "the benefit of a particular county, " the latter 
act was passed, which is now section 3257 of The Code, which seems to 
indicate that where the militia or State Guard is called out to resist in- 
vasion or suppress insurrection the troops are to be paid by the State, 
but leaving no provision for their payment in the first contingency pro- 
vided by the Constitution, i. e., " to execute the law," except that con- 
tained in section 3246, which provides for their payment by the county. 
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And this seems a wise and just discrimination. Local self-government 
is conferred upon the counties. They build their own bridges, erect 
their own public buildings, work their own roads, maintain their 
paupers and "execute the law" by their jurors, sheriffs, and 
other officers. When the resistance to constituted authority is so great 
as to amount to invasion or insurrection it is just that the State should 
come to the aid of the county with the "power of the State" and at  
the State's expense. But as to the lesser matters of the law, as the 
simple enforcement of the process of the courts, as, in this case, the 
mere execution of a writ of possession under a judgment in ejectment, 
then it is clearly contemplated that it i~ the duty of the county 
to execute the process in its own borders, and if the sheriff is resisted 
the remedy is to call in, not the State, but the "power of the county" 

-the posse comitutus. This is expressly provided by statute. 
( 125 ) The Code, sees. 329, 1121 and 1643. The sheriff did call for 

the posse conaitatzu, and there was ample power, of good and 
lawful men, in the county to enable the sherie to execute the writ. 
Had the posse comitatus responded, the cost thereof would have been 
charged in the bill of costs and would have fallen on the ivrongdoers- 
the defendants in the execution. But the posse comitntus failed to 
respond. I t  was thereupon made to appear to the satisfaction of the 
Governor that it had become necessary to send troops to Craven 
County "to execute the law," and under his constitutional authority 
he did so. But as to the payment, the occasion not being "to repel 
invasion or suppress insurrection," there is no authority for the pay- 
ment of the troops by the State, under section 3257, but payment is 
imposed on the county, as provided by section 3246. Why should the 
citizens of Iredell or Wayne or Wake County be taxed to execute a 
writ of ejectment in Craven County, when it is the duty of the citizens 
of that county to aid the sheriff to do so, and there is no invasion or 
insurrection which is berond the power of the county? The legislative 
discrimination as to the cases in which pyament should be by the 
State (invasion or insurrection) and when by the county (to execute 
process) is eminently just. The first two cases may be beyond the rea- 
sonable power of a county. The latter is always within its power. If 
this discrimination were not made, the citizens of a county may always 
refrain from aiding the sheriff to execute any process, and throw the 
duty of doing so upon citizens of other counties and the enormous ex- 
pense entailed by this mode of "executing the law" upon the people 
of the whole State. If there is invasion or insurrection the whole 
State is interested, and will cheerfully aid both with men and money. 

But if the people of Craven County are too indifferent to aid 
( 126 ) the sheriff of their county to execute a simple writ of eject- 
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ment, and the Governor has to be called on for men from other 
counties to do it, ought the people of Craven to pay the expenses which 
their failure to support the execution of the law has caused or should 
other counties not only furnish the men to do the work for them, but 
be taxed for the privilege of doing i t ?  I t  is enough that men of other 
counties should be called on to execute a writ of ejectment in Craven 
County. That county, a i d  not the State, should pay the expenses 
of furnishing men to perform a duty which devolved properly 011 the 
citizens of that county. Invasion or insurrection is a State matter. 
The statute so contemplates. But the execution of process is a county 
matter, and if there is resistance the men of the county (the posse 
corni tatus)  should aid the sheriff to execute the law, and if they fail 
to do their duty, then the troops are sent there to do it for then1 "for 
the benefit of the particular county," and the expense justly and by 
the plain provision of the statute in all such cases falls upon that 
county. The Code, sec. 3246. If this were not the law the number 
of instances would greatly multiply in which some locality would 
fail to aid the sheriff to execute the law, and would leave it to the 
military and the public treasury to execute the law for them. 

MONTGOMERY, J. I concur'in the dissenting opinion. 

NARY L. TAYLOR ET AL. V. SARAH SMITH ET dl,. 
( 127 

The demand for  trial by a jury made when excepting to  a referee's report must 
be confined to issues raised by the pleadings, and must specify the issue 
demanded to  be tried by a jury, either by tendering a formal one or stating 
as  clearly what i t  is as  if i t  had been formally drawn and tendered, other- 
wise such right to a tr ial  by jury will be forfeited. 

ACTION tried before B0yki.n) J., at Fall Term, 1895, of CRAVEN. 
The purpose of the action (begun in the year 1 8 6 9 )  was to subject 

the lands described in the complaint to the operation of a parol trust, 
in favor of the plaintiff and others, in the hands of Thompson G. 
Lane (now deceased), under the deed held by him, purporting to con- 
vey the same to him in fee, the declarations of the trust being that the 
legal estate should be held by said Lane, subject to a charge of $950 
due to one John T. Lane, upon the payment and discharge of which, 
with the aid of the sisters and brothers of Thompson G. Lane, said 
land should be held in common by all the children of Spicer and Ada 
Lane, to-wit, Thompson G. and his brothers and sisters. 
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The case had been referred to 0. H. Guion, Esq., and to his report 
both plaintiffs and defendants excepted. The first exception of the 
defendants referred to in the opinion was as follows: "The defend- 
ants B. J. Smith and wife, Sarah, except to the findings in article 4 
as contrary to law and evidence, in that it finds that Thompson G. 
Lane, Mary Lane, Daniel Lane and Mason Lane worked on the lands 

described in the pleadings, and jointly paid off and discharged 
( 128 ) the indebtedness due John T. Lane, or that said payments 

were made from the rents, issues and profits of the land, and 
also that the value of the same was the sum of $125 per annum during 
the period stated in said findings, and also that such occupation began 
on 21 October, 1849, and continued up to and including 21 August, 
1853, and said defendants demanded a trial by jury of these issues 
and questions of fact." 

The exceptions of the plaintiffs were overruled, and his Honor 
"ordered and adjudged that the issues raised by the pleadings on the 
exceptions filed to said report by B. J. Smith and wife be submitted 
to a jury, and that the action be continued for that purpose." From 
this judgment the plaintiffs appealed. 

W .  D. McIver for plaintiffs. 
D e w .  Stevenson and Shepherd (e. Busbee for defendants.  

AVERY, J. The first exception of the defendants B. J .  Smith and 
wife was not sufficiently specific to entitle them to a trial by jury. 
Although a party may not have waived his demand for a jury at any 
previous stage of the proceedings, get he may forfeit i t  by failing to 
indicate in his exception the particular issue as distinguished from 
the question raised by the pleadings, and which he demands shall be 
tried by a jury. The demand must be confined to issues thus raised, 
and must specify the issue, either by tendering a formal one or stating 
as clearly what i t  is as if it had been formally drawn and tendered. 
Driller Co. v. Worth,, decided at  this term, and same case, 117 N. C., 
515. The right of other parties to a speedy trial, and to such notice 
as will enable them to prepare for it, is as much a fundamental one 

as that to a trial by jury, and the courts must so administer 
( 129 ) the law as to make the two consistent. One party cannot be 

allowed negligently or purposely to assert his right to trial by 
jury in such a way as unnecessarily to cause delay in meting out jus- 
tice to his adversary. Driller Co. v .  Wor th ,  supra. For the error in 
ordering a jury trial as to the questions raised by the first exception, 
the case must be remanded. The duty will now devolve upon the 
judge of determining whether he will adopt the findings of the ref- 
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eree upon the questions as to which the first exception rela$es or 
substitute others for them. The other exceptions discussed may come 
up for hearing upon appeal, after all of the questions of law and of 
fact have been passed upon by the court below. 

Error ; remanded. 

HENRY THURBER v. EASTERN BUILDING AND LOAN ASSOCIATION. 

ACTION FOR ~ ~ A L I C I O U S  PROSECUTION-DEFENSE-PROBABLE C A 4 ~ ~ ~ - A ~ ~ ~ ~ ~ 2 -  
DISMISSED FOR FAILURE TO PRINT JUDGNENT. 

1. The defendant in an action for malicious prosecution may protect himself by 
any additional facts tending to show that the plaintiff was guilty of the 
crime charged against him, although defendant may not have known such 
facts when he began the prosecution. 

2. Where, in the trial of an action for malicious prosecution, i t  appeared that 
defendant had prosecuted plaintiff for forgery in inserting his own name in 
an assignment of stock intended and understood to be made to one Smith, 
so as to enable him (the plaintiff) to claim the stock as a bona fide pur- 
chaser, and to prevent the defendant from recovering the same for fraud of 
S. in procuring the assignment: Held, that the question of probable cause 
for the prosecution was rightly left by the court to the jury, instead of an 
instruction to find the issue in the negative. 

3. An appeal will be dismissed for failure of appellant to comply with the rule 
of court requiring the judgment to be printed in all cases except pauper 
appeals. 

ACTION to recover damages for malicious prosecution for ( 130 ) 
forgery, tried before Boylcin, J., and a jury, at  Fall Term, 
1895, of CRAVEN. 

There was judgment for defendant, and plaintiff appealed. 
The pertinent facts are stated in opinion of Associate Justice 

Clark. 

W .  W .  Clark and W .  D. McIver for plai?~tif f .  
M .  D e w .  Stevenson for defendant. 

CLARK, J. When this case was here before (116 N. C., 75), the 
evidence was merely that, when the stock was assigned to Smith, 
"Thurber's name was not mentioned, and the assignor did not know 
a t  the time that he was transferring the stock to Thurber, though i t  
so appears now on the back of the certificate." From this it did not 
appear that Thurber's name was not in the assignment when it. was 
signed, but merely that his name was not mentioned, and it would 
seem that the assignor mistakenly had supposed he was assigning the 
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stock to Smith. The Court held that such evidence was not probable 
cause to justify suing out a warrant for forgery against Thurber, 
for there was in this evidence nothing to indicate a fraudulent altera- 

tion, or, indeed, any alteration, of the writing by Thurber. 
( 131 ) On the second trial below, it appears as a fact that Thur- 

ber's name was not in the transfer when signed by the as- 
signor of the stock, and that it was afterwards written in such as- 
signnient by Thurber himself. Forgery is '(the fraudulent making or 
altering of a writing, to the prejudice of another inan's right." As 
Thurber made the alteration, the assignor claims that, the stock hav- 
ing been procured to be assigned by the fraud of Smith, the real 
assignee, the alteration to Thurber, if undetected, would have en- 
abled the latter to claim the stock as an innocent purchaser, without 
notice of any fraud, and therfore that it was a fraudulent altering 
and to the prejudice of the assignor's rights. I t  is unnecessary to go 
further in discussing the merits of the proceeding against Thurber 
than to say that the judge committed no error in leaving to the jury 
the issue as to whether there was probable cause, and in refusing, 
when requested, to instruct the jury that they should respond to this 
issue in the negative. 14 Am. and Eng. Enc., 67. The defendant is 
entitled to protect himself by any additional facts tending to show 
that the plaintiff was guilty, though he may not have known then? 
when he began the prosecution. Johnson v. Chumbers, 32 N. C., 287. 

The appeal must be dismissed for failure to observe the rule, which 
now requires that the judgment shall be printed in all cases except 
pauper appeals. 117 N. C., 869. I t  so happens that in this  case the 
dismissal works no hardship, as the merits of the appeal are held to 
be against the appellant, and the Court, departing from its usual 
practice, has passed upon the points raised, though dismissing the 
appeal. S. v. Wylde, 110 N. C., 500; Walters v. Starnes, post, 842. 
This, however, may serve to call the attention of the profession again 

to the requirement that the judgment must be printed, and 
( 132 ) avoi'cl any possible complaint upon a dismissal for failure to 

observe the rule in future cases, in which there may be merits 
in the appeal. The Court must observe and enforce the rules which 
it has found necessary to make for the orderly dispatch of the busi- 
ness coming before it. 

Appeal Dismissed. 

Cited: Smith u. ~Wontague, 121  N. C., 94; P l e n h g  v. NcPhail, 
ib., 185. ' 
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CHRISTIANNA F. WILLIS v. CITY O F  NEW BERN. 

1. A municipality .is liable for any injury caused by want of ordinary care and 
skill in  making improvements to its streets and sidewalks, and for failure 
to exercise reasonable diligence to protect the owner of the abutting lot 
and the public against danger to which they might reasonably be expected 
to' be exposed: Therefore, 

2. In  the trial of an action against a city for personal injuries, i t  appeared that 
defendant ran a pipe, from a ditch in the street, under the sidewalk, into 
plaintiff's lot by her gate, where it  excavated a sink hole and placed a 
board cover over the hole. The plaintiff in  passing out to her lot stepped 
on the board which gave way, and she was precipitated into the excavation 
and injured: Held, that it  was for the jury to say whether plaintiff exer- 
cised reasonable care in venturing on the plank. 

ACTION to recover damages against the defendant for the injury 
set out in the complaint, tried before Boykin, J., and a jury, at  Fall 
Term, 1895, of CRAVEN. 

Upon the trial the plaintiff i~ltroduced witnesses who testified as 
follows : 

Christianna F. Willis : "I lived on South Front Street ( 133 ) 
in 1893-on the north side of the street. About 15 $Iay the 
defendant hauled dirt and raised the sidewalk in front of my house 
as fa r  west as the railroad. My lot was, and still is, above the side- 
walk. The sidewalk was raised one and a half feet. They put pipes 
under the sidewalk. I t  went into the ditch. The pipe extended under 
the sidewalk into my lot, near and by the side of my gate. At the 
point in my lot near and by the side of my gate an excavation was 
made for a sink hole, into which the water flowed and was carried by 
the pipes into the street. I was passing over the sink hole, through 
the gate, to the pump on the street, and fell in the sink hole. The . 
cover to i t  was not sufficient. The cover broke and I fell in. The 
defendant dug the hole there. I kept a boarding house, and sewed, 
etc., for a living. I was hurt in May, 1893. The sinews on my left 
side were strained, erysipelas followed, and I was confined eight or ten 
days; then was not able to get around to do anything. The suffering 
was very severe. I was in good health before. Afterwards people said 
they would not board with me because they were afraid I would over- 
exert myself. I did all my own work. I can stand a little while now, 
but soon get weak and stumble and fall. There is a dividing line be- 
tween Mrs. Holland's and my place. I knew the defendant's ser- 
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vants had dug the sink hole, though I did not know i t  was unsafe. 
I fell in the morning. I t  was covered with plank. If I had thought 
it was unsafe I would not have gone on it. I did not look to see what 
was over the sink hole. Dr. Primrose attended me after the erysipelas 
set in. The hole had been dug several days and had been partially 
covered over. I had passed over it before, several times. The town 
has fixed it since. ' ' 

S. H. Lane: "A fence divides my lot from the plaintiff's. 
( 134 ) The city was doing work on the sidewalk in May, 1893. The 

sidewalk was raised and the sewer pipe was run from the dif- 
ferent lots to the street, attached under the sidewalk. The sink hole 
is on the line between the plaintiff's and my lot, and about on the side- 
walk. I t  is just inside the plaintiff's gate. I do not know that it is 
15 inches from the sidewalk. None of it is on the sidewalk; have not 
noticed carefully. I t  is under the dividing fence." 

The defendant then offered the following evidence : 
William Ellis: "I am mayor of the defendant city. In 1893 I 

was chairman of the Committee on Streets and Pumps. The drain 
was put in to drain the lots. The sink hole is 12 inches square and 
12 inches deep ; was right on a line with the two lots. A stone 22 x 25 
inches was put over the hole; it was put there the same day the hole 
was dug; it is there now; it was put there two hours after i t  was dug. 
The sink hole is from 16 to 18 inches from the sidewalk." 

Mr. Williams: "I did work for the city-constructed the sink 
hole; did it in one and three-quarter hours; put the rock over it a t  
once. The rock was about 20 inches wide. I t  took two or three of us 
to put it there. I t  has been there ever since. The sink hole is 8 or 9 
inches from the sidewalk. The sides of the sink hole were bricked up 
and the hole covered with the rock. We put a stone over it. We got 
stone from the city hall." 

H. A. Brown: "Am a civil engineer. I laid out the plans for the 
work and gave the hands the grade. I made this map. I t  is correct. 
The sink hole is 15 or 18 inches from the edge of the sidewalk. It is 
covered with the rock. ' ' 

S. H. Lane was recalled for the plaintiff, and testified as follows: 
"I think they dug the hole, laid the pipes, etc., and went off, 

( 135 ) and several days thereafter came back and put a rock over it. 
I t  was covered with planks in the meantime." 

Upon the close of the evidence the defendant asked his Honor to 
charge the jury that, upon the evidence in this case, as i t  appeared 
that the sink hole which it was alleged was the cause of the injury to 
the plaintiff m7as on the plaintiff% lot and not in the streets of the city, 
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the plaintiff cannot recover damages. This request was refused. (Ex- 
ception by the defendant.) 

After the argument his Honor charged the jury, among other 
things, as follows : "That if the plaintiff walked over the sink hole in 
a reasonably proper and careful manner she would not be guilty of 
contributory negligence; that the plaintiff was bound only to use 
ordinary care, and was not bound to use more than ordinary care, 
because she may have possibly discovered that the defendant had care- 
lessly left planks over the place and exposed her.to danger, for if she 
knew said parties were repairing the sidewalk in the yard on her 
premises, and as part of said construction excavated the drain open- 
ing upon her premises and had placed a plank over the same, she was 
not required to keep a constant lookout for danger, but was only re- 
quired to use such care as a prudent person under the circumstances 
would have used in crossing the planks; and that if the jury believe 
from the testimony, and find that the plaintiff was passing over the 
sink hole, as described, through the gate to the pump in the street, 
and that the sink hole was covered with planks, and that the plaintiff 
had passed over the same place several times before without suffering 
any injury; and that if the jury should believe and find that she had 
no reason to consider the place unsafe, and in passing over the 
plank she did so in a manner in which an ordinarily prudent ( 136 ) 
person would have passed over the same, and had no notice of 
any defect in the covering, then she would not be guilty of contribu- 
tory negligence, and you will answer that issue 'No.' " 

The defendant excepted to this portion of the charge, assigning 
error in law in said portion of said charge as herein set forth. 

His Honor also charged the jury that the owner of private prop- 
erty or premises owed no duty to his guests, whom he had invited on 
his premises, to keep his premises in safe condition. The defendant 
excepted to this part of the charge, and assigned error in law, (1 ) for 
that the said charge does not properly state the law; (2 )  for that the 
said charge was upon a proposition of law not involved in the con- 
troversy. 

Verdict for the plaintiff, and from the judgment thereon the de- 
fendant appealed. 

W .  W.  Clark and M. D e w .  Btevenson for defendant. 
0. H. Guion and W .  D. McIver for p la in t i f .  

AVERY, J. The defendant, in any view of the testimony, was mak- 
ing an improvement in its streets. Whether the purpose was to drain 
the sidewalks or the plaintiff's lot more perfectly, the work might well 
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have been undertaken, as we must assume that it was, either to better 
the condition of the sidewalks as highways or in discharge of the duty 
of looking after the sanitary condition of the city. The municipality 
was liable for any injury caused by want of ordinary care and skill 
in carrying out its plans, or for failure to exercise reasonable diligence 
to protect the owner of the lot or the public against danger, to which 
its authorities had reasonable ground to believe she or other persons 

would be exposed. Russell v. Monroe, 116 N. C., 720. The 
( 137 ) opening in ;he ditch into which the plaintiff fell was inside 

her front gate and beside the walk that led to it. It was the 
duty of the city to cover the hole, so as to protect persons who passed 
along the walk against the danger of falling into it. This was but a 
prudent precaution to avert accident that might be justly appre- 
hended, if the opening was insufficiently covered or not covered at all. 
Bunch v. Edenton, 90 N .  C., 431. But the city placed a board cover 
over the sink hole, which, according to the plaintiff's evidence, was 
insufficient, and in passing over it to go to the pump on the street the 
plank gave way, so as to precipitate her into the hole and serionslj 
injure her. I t  was the duty of the municipality to provide against 
accident to persons that its governing authorities must have expected 
to pass in and out of plaintiff's gate, and the failure to place a cover- 
ing over the sink hole that was sufficient to sustain the weight of the 
plaintiff was culpable negligence. ATathan v. R. R., post, 1066. She 
had a right, not only to demand and expect that the city would dis- 
charge its duty by putting a cover over the hole, but when the plank 
was placed upon i t  she was warranted in assuming and acting upon 
the idea that the duty had been properly performed. Russell v. Mon- 
roe, supra; Thompsolz v. Wivston, post, 662. The city was authorized 
to improve the streets and sidewalks; and by the plaintiff's license, if 
not empowered to do so by its charter, it could open the drains or sew- 
ers into plaintiff's lot. Whether acting under its delegated authority 
or under a license from the abutting owner, a municipality is answer- 
able in making such improvements as that described by the witnesses 
for such injury to persons or property as are caused by want of care 
in doing the work, Jfeares  v. Wilmingto?z, 31 N. C., 73; Wright v. 
Wilrrzinyton, 92 N. C., 156; Moffit v. Asheville, 103 N. C., 237; Love v. 

Raleigh, 116 N, C., 391. If the city undertook to extend its 
( 138 ) drain into the plaintiff's lot, and its agents in charge of the 

improvements carelessly left it open, i t  was justly held an- 
swerable for the natural consequences of such conduct. There is no 
merit in the exception to the refusal of the court to give the instruc- 
tion asked, or the substitution of that given. The court left the jury 
to determine whether, in view of all the surrounding circumstances, 
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OUTZAND v.' OUTLAND. 

the plaintiff exercised reasonable care, or such as would have char- 
acterized a person of ordinary prudence in venturing upon the plank. 
This was a compliance with the rule laid down, post, 1098, in Hinshuw 
v. R. R., post, 1047, and Russell v .  R .  B., post, 1098. For the reasons 
given, we hold that there was 

No Error. 

Cited:  Sheldon v .  Asheville, 119 N .  C., 609; Fisher v. New Berm, 
140 N. C., 510. 

T. P. OUTLAND v. W. C. OUTLAND ET AL. 

1. Where a father, after providing by devise of lands in fee for several children, 
devised other lands to each of two remaining children, in consideration of 
which they were to have the care of and support an imbecile brother, not 
otherwise provided for in the mill: Held, that the lands devised to the two 
sons were charged with the support of the imbecile brother. 

2 .  I n  such case purchaser of the lands from the devisees took the same subject 
to the charge, whether they had actual notice or only the constructive notice 
of the will under which they derive title. 

3. The statute of limitations does not run against an idiot, by reason of the 
excepting clause in section 163 of The Code. 

4. An allowance of $200 as attorney's fee in an action by the next friend of 
an idiot to have land charged with his support sold declared subject to the 
lien, eta., is excessive. 

ACTION tried before Boykin,  J., and a jury, at  Fall Term, ( 139 ) 
1595, of NORTHAMPTON. 

There was judgment for the plaintiff, and defendants appealed. 
The facts are stated in the opinion of Chief Justice Faircloth. 

R. 0. Bur ton  for p1nilzti.f. 
R. B .  Peebles and B .  X. Guy for defendants. 

FAIRCLOTH, C. J. In  1885 Thomas Outland died, leaving a wilf; 
which was duly probated, and had several children, and was seized of 
the land in controversy, having put into the possession of some of his 
children certain other property and devised the same in fee to them. 
He then lived on a tract of land, and by item 6 he devised to his son 
Cornelius in fee a part of the tract of land, and in item 7 he devised 
the balance of the tract in fee to his son Elijah. In  item 8 he says: 
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" In  consideration of the property I have given to Elijah and Cornel- 
ius, they are to have the care of and support Thomas, and it is my 
will that he should have his choice which of them he will live with, 
and the other pay half the expense." The plaintiff, Tliomas P. Out- 
land, is the one called "Thomas" in item 8, and is a person non  conzpos 
nzentis, and appears herein by his next friend, Robert S. Parker, 
who is also here as administrator of A. A. Parker, the late plaintiff 
herein. 

Thomas, by agreement, has lived usually with his sister, wife of 
A. A. Parker, and Elijah has paid all the while one-half of the ex- 
pense of the board of Thomas, and this action is by him to recover the 

other half against Cornelius and those defendants who have 
( 140 ) purchased his part of the land, and to have the land sold to 

satisfy the same. The defendants admit the personal liability 
of Cornelius, but deny that his legacy for support is a lien on the land, 
and especially now that i t  is in the hands of the purchasers, and that 
is the main question presented to this Court. 

The universal rule pervading the construction of wills is that the 
intention of the testator shall govern its interpretation in each case. 
Sometimes there are serious difficulties in ascertaining the intention, 
but these difficulties do not disturb the rule. To arrive at  the intent, 
it is proper to look at  the whole instrument and the condition of the 
parties and the surrounding circumstances as they are supposed to be 
in the mind of the testator at  the time of the disposition of his prop- 
erty. I t  appears that he made a secure and complete title to the leg- 
acies of his other children, and i t  would seem unreasonable and un- 
natural that he intended to leave the legacy of his most unfortunate 
child any less secure. If the contention of the defendants be true, 
then insolvency or bankruptcy might defeat the plaintiff's legacy, 
and at  this time the homestead exemption might have the same effect. 
These possibilities are presumed to have been understood by the  
testator. 

In  Laxton v. Tilley,  66 N .  C., 327, the language in a deed was "for 
and in consideration of $200 and the faithful maintenance of T. I;. 
and wife, P. L. hath given and granted," etc.: Held,  that this was a 
charge upon the land. 

In  Thayer v. Finegan, 134 Mass., 62, A devised to her son all her 
property, "he to pay all her debts and also to pay the school and 
college expenses of her younger son": Held,  that the legacy to the 
younger son was a charge upon the real estate. In  the under-cited 
cases similar decisions were made : Aston u. Galloway, 38 N .  C., 126 ;. 
Woods v. Woods,  44 N. C., 290; Carter v. Worrell, 96 N. C., 358. 
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The statute of limitations does not bar the claim of Thomas ( 141 ) 
by reason of the saving clause in The Code, see. 163. 

I t  was argued that the plaintiff's claim had been abandoned. 
Thomas was incapacitated to abandon any claim or right by any 
act or declaration, and the lapse of time was not sufficient to have 
that effect. Thompson v. Nations, 112 N .  C., 508; Cox. v. Brower, 
114 N.  C., 422. 

The land is charged with the legacy in the hands of the purchasers, 
because the jury find in the fourteenth issue that they purchased with 
actual notice. If this had not been found, they took the land with con- 
structive notice, as they derive their title under the will creating it. 
Christnaus v. i2fitchel1, 38 N.  C., 534; Harris v. Ply, 7 Paige, 421. 

There were several exceptions to the admission of evidence and to 
the judgment. In  the view we have taken, these exceptions are unim- 
portant, and are overruled. The judgment allows $211.25 of the re- 
covery to be paid to Robert Parker, administrator of A. A. Parker. 
This seems to be an arrangement among the plaintiffs to equalize the 
burden, approved by the Court, and does not affect the defendants. 
Sitting as a court of equity, if me could see in this allowance that any 
lust maxim of the law had been violated or that any injustice had 
been done to the interest of a no% compos n z e h s  person, we ex naero 
nzotz~, would correct it, as in cases where the interest of infants is 
under consideration. 

We think the allowance of $200 as an attorney's fee in this case is 
too much, and it is reduced to $100. Xoore v. Shields, 69 N.  C., 50. 
With this modification the judgment is sustained. 

Modified and *4ffirmed. 

Cited: Perdue v. Perdue, 124 N.  C.,  163; Helms v. Helms, 135 
N. C., 169. 

F. S. FAISON v. C. HARDY, TRUSTEE, ET AL. 
( 142 

Where, in an  action to  restrain a trustee from selling lands under a trust  deed 
to  satisfy acknowledged liens until the plaintiff (who claims tha t  the trustee 
held the land under a parol trust  for him subject to  the liens) can have 
his rights ascertained and for  an accounting as to the amount due, parties 
whose only interest in the suit is  the payment of the money secured by the 
trust deed, cannot appeal from a judgment declaring the parol trust, in the 
equity of redemption, in favor of the plaintiff. 

ACTION tried before Boykifi, J., and a jury, at  August Term, 1895, 
of NORTHAMPTON. 
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The facts sufficiently appear in the opinion of Associate Justice 
Avery .  There was a verdict for plaintiff, and from the judgment 
thereon the defendants Hardy (trustee) and C. W. Grandy and heirs 
appealed. 

R. B. Peebles and 2CIcRae & Day for p la in t i f .  
Thos  N. Hill and E .  8. Gay for defendants. 

AVER;, J .  In  1876 the Farmers' Loan and Trust Company con- 
veyed a tract of land to John W. Faison, and he, in order to secure 
certain notes representing the purchase money for it, conveyed the 
saxe  land to the defendant, Caldwell Hardy, as trustee. The notes 
so secured subsequently became the property of C. W. Grandy & Sons. 
The plaintiff, F .  S. Faison, seeks in this action to set up a parol trust, 
arising out of an agreement on the part of John W. Faison to buy 
and hold the land for him and convey to him upon the payment of 
the notes. The action was brought to restrain the defendant trustee 

(Nardy) from selling at the instance of the defendants 
( 143 ) Grandy & Sons, until the question whether there was a parol 

trust could be determined, and for an account to ascertain the 
amount of the encumbrance still undischarged, after making the prop- 
er allowance for certain alleged usurious transactions 0.1 the part of 
Grandy & Sons. 

I t  was held on the former hearing (Faison v. Hardy,  114 N .  C., 
58) that the disputed question, whether a parol trust was created 
for the benefit of the plaintiff, "must first be determined by the trial of 
the issues before the necessity for the taking of an account can be 
ascertained," and suggested at the same time that an answer should be 
filed for the infant heirs at  law of Johrl. W. Faison by their guardian 
B. B. Winborne. The guardian accordingly answered for the chil- 
dren, denying the equity of the plaintiff, but the widow of John W. 
Faison having testified to the truth of the allegation of the p la in t8  
in reference to the agreement which raised the trust, he, after a 
contest upon the issues below, and joining in the exceptions, declined 
or failed to prosecute an appeal on behalf of the infants. The jury 
found, in response to an issue submitted, among other facts, that i t  
"was agreed between F. S. Faison (the plaintiff) and John W. Faison 
(the father of the infant defendants), at the time he bought the Urqu- 
hart and Round Pond plantations, that F. S. Faison was to pay the 
sum of $14,000 and interest thereon; that when he did pay the same, 
John W. Faison was to hold said land in trust for him, and on de- 
mand to convey the same to F. S. Faison. The question whether there 
was a parol agreement not within the statute of frauds was primarily 
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one between F. S. Faison and John W. Faison, or, on his death, be- 
tween the plaintiff and his heirs at  law. If Frank S. Faison had 
claimed that John W. Faison, during his life, held the two plantations 
in trust for him by reason of a verbal agreexent, clearly within the 
statute of frauds, and had instituted suit to have him declared 
a trustee, the contract being not absolutely void, but voidable ( 144 ) 
at  the option of the party to be charged (Synzne v. Smith, 92 
N. C., 338), John W. Faison might have answered, admitting the 
alleged contract, and no stranger could have complained that he did 
not see "fit to avail himself7' of the privilege of pleading the statute. 
Tucker v. Markland, 101 N. C., 422; Thiypen v. Xtaton, 104 N. C., 40. 

In  the same way, before any alleged default, and prior to the at- . 
tempt of the trustees to sell, the plaintiff might have brought an ac- 
tion against his brothers during his lifetime to enforce this trust, 
which it mas encumbent on him to establish by strong proof, and if 
the defendant had admitted the allegations, now set up as to the trust, 
a judgment upon such admission would have been as conclusive on the 
defendant's heirs at  law as if founded upon a verdict, and could not 
have been impeached by strangers to the suit. 

The guardian of the infant defendants has held the plaintiff to 
strict proof of his equity, but in view, of the testimony of their mother, 
has in the exercise of his discretion failed to prosecute an appeal from 

' the judgment below. The judgment, if the suit were between the 
plaintiff and the heirs at  law only, would, without appeal and reversal, 
unquestionably be conclusive on them as to the agreement 16th F. S. 
Faison, and, notwithstanding the presence of other parties, the same 
effect attends the decree in this case. The question which confronts 
us, then, is whether the appellants (Grandy & Sons) and the trustee 
(Hardy), being strangers to the original agreement, have shown such . 
an interest in the establishment of the trust as will give them a stand- 
ing in the court to assign as error the exceptions to the rulings in 
relation to it. 

I t  is admitted that the Farmers' Loan and Trust Company as- 
signed the $10,000, which was secured by the mortgage executed by 
John W. Faison to Mrs. Ann D. Grandy, executrix of C. W. 
Grandy, deceased, and William Seldon-three-fourths to the ( 145 ) 
former and one-fourth to the latter-and that the two sub- 
sequently transferred it to the firm of Grandy & Sons, as now con- 
stituted, who are entitled to receive whatever portion of the amount is 
still unpaid. I t  is not denied, also, that Grandy & Sons have a mort- . 
gage lien by virtue of the mortgage from John W. Faison for any bal- 
ance due on two drafts, amounting in the aggregate to $4,400. There 
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is no controversy between plaintiffs and defendants as to the amounts 
or dates of notes secured by mortgage, and, which, to the extent that 
they remain unpaid, constitute liens, which must be discharged be- 
fore F .  S. Faison could demand a conveyance of the land or a portion 
of the proceeds in case of a sale for foreclosure. 

The order enjoining the sale was affirmed by this Court (Baiso~z  v 
Hardy ,  114 N .  C., 58) in order to await the finding upon the question 
of the parol trust, and in the event that, after answer filed by the 
infant heirs, it should be found and adjudged that there was a parol 
agreement, as alleged, for the further purpose of having an account 
taken. If Grandy & Sons are  to receive only whatever sum has not 
been paid on the secured note and drafts, either of Frank S. Faison or 
John W. Faison, it is not material, so far  as the rights of Grandy & 
Son are affected, which of the two was principal and which agent, or  
whether Frank was agent or cestui que trust  in the transactions with 
them; nor have they any interest, in conteinplation of a court of 
equity, in the question whether Frank or the heirs of John W. own 
the equity of redemption or have the right to the residue of the pro- 
ceeds of sale after satisfying in full whatever remains due them. 

One of the issues, not answered by consent, and in relation to 
which testimony was admitted and excepted to, was the ninth, in- 

involving the inquiry whether the parol agreement was made, 
( 146 ) and in which, for reasons already given, the appellants have 

no interest. The only other issues which gave rise to any con- 
troversy before the jury were those involving the inquiry whether the 
Farmers7 and Mechanics7 Loan and Trust Company agreed to recon- 
vey the Urquhart place, whether Grandy had notice of the parol 
agreement at the time of purchasing the several secured notes and 
drafts, whether F .  S. Faison had retained possession of the land, and 
whether the agreement was made upon a valuable consideration. 

The retention of possession was an evidential fact bearing upon 
the making of the parol agreement, as was the question whether i t  
was made upon a valuable consideration. Cobb v. Edwards,  117 N.  
C., 244. If the appellants had no interest in the defeat or establish- 
ment of the trust, the findings upon those issues are as immaterial to 
them as that in response to the ninth. 

The Farmers7 and Mechanics7 Loan and Trust Company claim no 
present interest in the land, and Grandy & Sons have shown only a 
lien to secure the unpaid balance, which both F .  S. Faison and the 
heirs of John W. Faison admit constitute a lien, to be satisfied before 
the owner of the equity of redemption, whoever may be entitled to it, 
can claim the land or any portion of the  fund arising from the sale. 
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The appellants have failed to show any error which materially affects 
their rights. 

On the former appeal i t  was held that, whenever the jury should 
find that the parol agreement was entered into, an account must be 
ordered to show what amount of the indebtedness constituting a lien 
upon the land was still due. I t  being admitted that there were com- 
plicated accounts and unadjusted dealings, such transactions cannot 
be satisfactorily or justly settled withoat taking an account. 
Pritchurd u. Xanderson, 84 N .  C., 299; Cupehnrt u. Biggs,  77 (147 ) 
N. C., 261. The account was, upon the rendition of the ver- 
dict, accordingly ordered, and neither in the judgment nor in the rul- 
ings upon evidence was there any error of which the appellants had 
reason to complain. As the appellants have failed to show any right 
on their part to have the ruling complained of reviewed here, 

Appeal Dismissed. 

L. H. LYON AND WIFE V. DAVID PESDER ANP &I. E. COTTEN, 
ADMINISTRATRIX OF A. J. COTTEN. 

1. I n  the tr ial  of an action against a surviving partner and the administratrix 
of a deceased partner on a note purporting to  have been given by the firm, 
the surviving partner is not a competent witness (by  reason of section 390 
of The Code) to prove the partnership, or tha t  the deceased consented to  the 
borrowing of the money and execution of the note therefor. 

2. I n  such case the witness ~vould be testifigng "in his own interest," since, i f  
judgment should be rendered against both himself and the defendant, a s  
administrator of the deceased partner (instead of against himself alone), 
he could, by paying off the judgment, have contribution from the estate of 
his deceased partner. 

ACTION tried before Boykin,  J., at Fall Term, 1895, of EDGECOMBE, 
to recover on a note for $1,000, alleged to have been executed on 24 
April, 1889, by Pender & Cotten, in words and figures as follows: 

( $1,000.00. 24 April, 1889. ( 148 ) 
"On demand, we promise to pay to the order of n!tiss Ida 

Lee Bryan, one thousand dollars, a t  eight per cent interest, value 
received for money borrowed. 

"Witness : W. R. R~CKS.  PENDER & COTTEN." 

The defendant David Pender was called and sworn as a witness 
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for the plaintiff, and, the note being exhibited to him, testified as 
follows: "Pender & Cotten were partners, doing business in 1889. 
I signed the note 'Pender & Cotten.' I borrowed the money to pay 
the debts. We borrowed money from time to time. I t  was necessary 
to do so. The money was used to pay the debts of the firm. I told 
Mr. Cotten all about the firm's indebtedness, and he authorized me to 
borrow the money." 

Here the counsel for 31. E.  Cotten, administratrix of A. J .  Cotten, 
objected to the witness speaking of any transaction or communication 
had with A. J .  Cotten. The judge made no formal ruling on the ob- 
jection raised at this stage of the case, but permitted the witness to 
go on, who testified: "That the firm debts were paid with this money; 
it was applied to debts due Staton, to Johnson, Sutton & Co., and to 
others whose names he could not recall, as he had no access to his books 
since his assignment; that his bookkeeper, William R. Ricks, knew to 
whom the money was paid." 

Upon cross-examination, witness stated "that in 1884 he and BI. 
C. Pender and A. J. Cotten formed a partnership for three years, 
under the firm name of Pender & Cotten; then 31. C. Pender came out, 
and myself and A. J. Cotten kept on under the same name. In  Janu- 
ary, 1889, myself, W. F. Hargrove and A. J. Cotten formed a part- 

nership under the firm name and style of Pender, Hargrove 
( 149 ) & Cotten, and began business in January, 1889. We were 

partners when I gave this note, signed 'Pender & Cotten,' in 
liquidation. Nr.  Cotten died in June, 1889. Hargrove and myself 
kept right on. The contract of Pender & Cotten and Pender, Har- 
grove, & Cotten was in writing and signed by the partners-the first 
executed 7 March, 1884, and the second 29 January, 1889. The first 
contract was for three years, and Mr. Cotten and myself agreed after 
that to take M. C. Pender's interest. Mr. Cotten told me to borrow 
the money." 

The counsel for the defendant M. E. Cotten, administratrix of A. 
J. Cotten, stated to the court that evidence had now been disclosed 
that the contracts of Pender & Cotten and Pender, Hargrove & Gotten 
were put in writing, and that the witness had gone on to state com- 
munications and transactions between himself and his partner, Cot- 
ten, who died in June, 1889, and asked the court to rule out all the 
evidence as to the agreements, which, the witness stated, were in writ- 
ing and signed by the parties, respectively, and also that part of the 
evidence which related to personal transactibns and communications 
between the witness and his deceased partner, A. J. Cotten, as incom- 
petent. The court so ruled, and the plaintiff excepted. 

92 
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W. R. Ricks, witness for the plaintiff, testified that at the begin- 
ning of the year 1889 A. J. Cotten and David Pender were doing 
business as Pender & Cotten, and he was their bookkeeper, and he was 
also the bookeeper of Pender, Hargrove & Codten when that fir111 was 
formed, 29 January, 1889. "I have no personal knowledge that the 
money borrowed paid the firm debts. All I know is that I made en- 
tries on books by direction of David Pender." 

Counsel for Cotten, administratrix, objected to witness speaking, 
except what he knew of his own knowledge. Objection sus- 
tained. Thereupon plaintiff's counsel stated that he would ( 150 ) 
take a judgment against the defendant David Pender, and 
submitted to a nonsuit as to the defendant Cotten, administratrix, and 
appealed to the Supreme Court. 

J .  L. B r i d g e r s  for p1n in t i . f~ .  
F r e d  Phi l ips  and  r ' tn ton  d Johns ton  for d e f e n d a n t .  

CLARK, J. The Code, see. 590, is analyzed in B u m  v. T o d d ,  107 
N. C., 266. The witness Pender is (1) "a party to the action" (and 
is also "interested in the event of the action") ; (2) he is offered "as 
a witness to testify in own behalf of interest," and ( 3 )  "as to a per- 
sonal transaction or communication between the witness and a person 
since deceased," i. e., to prove a partnership, and, further, that the 
deceased partner specially authorized him to borrow this money. The 
only possible debate is on the second head, above stated, whether the 
evidence given by the witness would be "in his own interest. " Strict- 
ly, it would be "in the behalf " of plaintiffs, who called him as a wit- 
ness, but the statute contains the words "in his own behalf or inter- 
est." The true test of interest is whether the judgment obtained 
herein could be used as conclusive of the liability of the intestate's 
estate in an action afterwards brought by the witness against the 
administrator of the deceased. Jones  v. Entry, 115 N. C., 158. If by 
the testimony of the witness a judgment is obtained, not only against 
himself (which is not opposed), but also against his codefendant, who 
is the administratrix of one sought to be charged, as his partner, then 
the witness, upon paying oB such judgment, could proceed to recover 
the pro rata share out of his codefendants, and this judgment, ob- 
tained against the two, being conclusive in each action of the 
partnership, would bind the said administratrix to contribu- ( 151 ) 
tion. Thus the testimony of the witness would be "in his own 
interest " and is forbidden by the statute. 

If the action was between the alleged partners, the testimony of 
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the witness (the alleged surviving partner) would be incompetent to 
prove the partnership. Sikes v .  Parker, 95 N.  C., 232; Arnzfield u. 
Colvert, 103 N .  C., 147. 

This case differs widely from Su t ton  v .  Walters,  post, 495. I n  . 
that case the witness was the principal in the bond sued on, against 
whom judgment was taken, and he testified as to a personal communi- 
cation between himself and his deceased surety. But this was not "in 
the interest of the witness," whose liability was primary, and who 
could in no wise be benefited, nor could the judgment against him 
be in anywise abated by the judgment obtained upon his testimony 
against the surety. But in this case, if the witness' testimony es- 
tablishes the partnership, the witness, upon paying off the judgment, 
can recover his pro rata share out of his codefendant's estate, since 
the judgment would establish that the debt was due by both as part- 
ners, i .  e., as coprincipals. In excluding the testimony there was 

No Error. 

Cited: Fertilizer Co. v .  R ippy ,  123 N .  C., 658; s. c., 124 N. C., 
650; Moore v .  Palmer, 132 N.  C., 973; Bonner v .  Xtotesbury, 139 N.  
C., 7. 

F. S. ROYSTER, AD~IINISTRATOR, ETC., OF 0. C. FARRAR V. M. 0. WRIGHT, 
EXECUTRIX OF GEORGE B. WRIGHT. 

ACTION FOR ACCOUNTING--REFERENCE~~PPE~~L-PR~CTICE-JVDG~~IE~T OF CLERK, 
VALIDITY OF. 

1. When a plea in  bar is interposed to an action for accounting a reference 
cannot be made until the plea has been finally determined. 

2. An appeal from a judgment sustaining a plea in bar is not premature, inas- 
much as the plea puts in issue the cause of action, and i t  would be useless 
to incur costs and delay if the plea is sustained. 

3. Where an executrix, on filing the final account of her testator, as executor, 
moved for an allo~vance of commissions due her testator, and thereafter, on 
4 December, 1894, her counsel and opposing counsel agreed to continue the 
matter to a date to be agreed upon between them, and no date was ever 
agreed upon, and the plaintiff, being dissatisfied with the account, began 
an action on 9 February, 1893, to impeach i t ;  and on 23 February, 1895, the 
clerk, a t  instance of the counsel for the defendant executrix, notified the 
parties that he would, on 4 March, 1895, resume the hearing of the motion 
for such allowance and requested information as to the items on which eom- 
missions were objected to, and plaintiff and his counsel failing to attend 
said hearing, the clerk entered judgment allowing the commissions: Held, 
that the suit begun by plaintiff on 4 February. 1895, was notice to the 
clerk that the plaintiff would pursue his remedy under The Code, and the 
judgment of the clerk was void. 

94 
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ACTION heard by Boykin,  J., at Fall Term, 1895, of EDGECOMBE, 
upon motion for reference, etc. 

The motion was refused, and plaintiff appealed. 
The facts appear in the opinion of Chief Justice Paircloth. 

H. G.  Connor and Xtaton & Johnston for plaintiff. 
Shepherd & Busbee and Gilliam, Parker R. Jfu?zroe for ( 153 ) 

defendant.  

FAIRCLOTH, C. J. This action is brought by the plaintiff, admin- 
istrator d .  b. n. c. t .  a .  of 0. C. Farrar, against the defendant, execu- 
trix of George B. Wright, the original executor of said Farrar, for 
an account and settlement of the estate of Farrar.  The original ex- 
ecutor filed some annual returns of his administration with the clerk, 
and the defendant executrix filed a final return on 21 November, 1894, 
and it appeared that the defendant had been allowed $11,500 as com- 
missions. The executrix moved for the allowance of commissions due 
her testator, before the clerk, which we understand to be in addition 
to those already allowed, and counsel of the parties voluntarily met 
before the clerk on 4 December, 1894, and entered into some discus- 
sion as to the items "on which a commission in law is not to be al- 
lowed. I t  was thereafter agreed between counsel that the matter 
should stand continued to some date to be agreed upon by the 
parties." No other date was ever agreed upon, and neither the plain- 
tiff nor his counsel attended any other meeting or conference. On 23 
February, 1895, at  the instance of defendant's counsel, the clerk issued 
a notice to the parties that on 4 March, 1895, he would resume con- 
sideration of the application of the executrix for the allowance of com- 
missions to her testator, with a request to the parties to indicate the 
items on which commissions should not be allowed. The plaintiff 
failed to attend, nor did his counsel attend, and on 13 March, 1895, 
"after careful examination of the several accounts filed," the clerk 
allowed certain commissions and rendered judgment, in the absence of 
the plaintiff and his counsel, in favor of the defendant executrix 
against the plaintiff for $3,187.27 and interest from 22 November, 
1894. 

The plaintiff, being dissatisfied with the account filed on ( 154 ) 
9 February, 1895, instituted this action to have an account of 
the administration stated and to impeach the accounts filed, and for 
a reference (The Code, see. 1511)) and filed his complaint. The de- 
fendant, answering the complaint, pleaded specially that the account- 
ing and judgment of the clerk above set out are a bar to the plaintiff's 
pleadings and the clerk's record, as above recited, and "said motion 
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cause of action. At the trial term the motion for a reference was 
denied, the court being of opinion that the plea in bar was to be first 
tried. The motion was heard by the court, upon an inspection of the 
pleadings and the clerk's record, as above recited, and "said motion 
was refused as to all matters and things adjudicated by the clerk, 
the court being of opinion that said adjudication constituted a plea 
in bar as to them, and the judgment was rendered as set out in the 
record. " Plaintiff appealed from the order refusing a reference, and 
from the judgment rendered. This is the only question we have to 
consider. 

TTe were told on the argument that this appeal was premature- 
that an exception should have been noted and made available on ap- 
peal from the final judgment. How the plaintiff was to proceed to 
final judgment, in the face of the above ruling and judgment, was 
not explained. Prior to The Code this Court had held that, where 
matters in bar of the right of action were well pleaded, the plea must 
be tried and determined before any reference to the master. Dozier v. 
Sproz~se, 54 N. C., 152; Douglass v. Caldzuell, 64 N. C., 372. The 
Code, see. 548, expressly allows an apppeal from every judicial order 
or determination which in effect determines the action and prevents a 
judgment from which an appeal might be taken. The defense of a 

special plea in bar puts in issue the cause of action, and i t  
( 155 ) would be useless to incur costs and delay if the plea is sus- 

tained. 
I t  has been repeatedly held, since the adoption of The Code, that 

an appeal lies from a judgment sustaining or overruling a plea in bar, 
and that no reference should be ordered until the plea is finally de- 
termined. R. R. v. Morrison, 82 N. C., 141, 143; Neal v. Becknell, 85 
K. C., 299, 302; Leak v .  Covinyton, 95 N. C., 193, 195; Clement v. 
Rogers, 95 N. C., 248. Where a matter pleaded in bar is an estoppel 
was discussed in Rogers v. Ratcliff, 48 K. C., 225; Ariwfield v. Moore, 
44 N. C., 157, and Willianzs v. Clouse, 91 N. C., 322. If the record is 
uncertain, and anything be left to conjecture and is not explained by 
proof, the judgment as evidenced is no estoppel. Jones v. Beaman, 
117 N. C., 259. 

the 
his 

Upon examination of the record of the clerk, offered as proof of 
special plea, we think it was insufficient to support it, and that 
Honor's conclusion thereon was erroneous. 
I t  is true that persons may voluntarily come before any court and 

enter into agreements and cause their agreements to be entered of 
record as judgments of the court, and they are as effectually bound 
thereby as by any other judgment, but this must be done by consent. 
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In  the present case the meetings in December, 1894, were volun- 
tary and not by any process known to law. Nothing was debated ex- 
cept the propriety of allowing commissions on certain items in the 
account, about which no agreement was had: that the matter should 
stand continued to some date to be agreed upon by the parties, which 
date was never agreed on, and plaintiff pursued the subject 110 further. 

We think that the issuance of the sumnions in this action, and the 
service of the same on defendant before the judgment of the 
clerk, was notice that plaintiff had abandoned the conference ( 156 ) 
meetings and that he elected to seek his remedy as prescribed 
by The Code. 

We think, also, that the notice issued by the clerk on 23 February 
had no efficacy, and that the judgment entered by the clerk on 13 
March, in the absence of the plaintiff or his attorneys, was without 
authority. 

What would have been the effect if the parties had been present 
before the clerk, and judgment had been entered without objection 
or appeal, we need not consider, as the record sent to this Court 
does not present that question. 

Reversed. 

Cited: Xnzith v. Goldsboro, 121 N .  C., 357; Comrs. v. Wrigh t ,  
123 N.  C., 536; Kerr  v. Hicks,  129 N.  C., 144; Xhunkle v. Whi t l ey ,  
131 N .  C.,  168; Jones v. Xuyg, 136 N.  C., 144; Jones v. Wooten,  137 
N .  C., 424; Oldham v. Rieger, 145 N.  C., 260; Y o r k  v. JicCall, 160 
N. C., 279; Bethell v. Xcl i inney ,  164 N.  C. ,  74; Chambers v. R. R., 
172 N. C., 560, 561; G a r l a d  v. Arrowood, ib., 594; Murler v. Golden, 
ib., 825. 

F. S. ROYSTER, ADMINISTRATOR, V. P. LANE ET AL. 

REGISTRATION OF MORTGAGE-CLERICAL MISTAKE IN RECORDING-PRIORITY OF 
LIENS. 

1. A registry of a mortgage is  not void because of a clerical mistake made by the 
register in transcribing, which does not affect the sense and provision as  to  
the amount secured, description of property, etc., or obscure the meaning 
of the instrument. 

2. A mortgage by "Patrick Lane and wife Zilpha Lane" to  F. was properly 
executed, probated and ordered to be registered, but the register of deeds 
in transcribing the words in the premises wrote "Patrick Savage and wife 
Zilpha Savage," instead of "Patrick Lane and wife Zilpha Lane." I n  
recording the description of the land the register followed the mortgage, 
in describing it as  "all the real estate of which Patrick Lane  is  seized," 
etc., but in a further description, '(embracing tha t  which Patrick Lane 
purchased," i t  was transcribed as  "that  which Patrick Savage purchased," 
7-118 97 
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etc. Otherwise, the mortgage was transcribed exactly as written, referring 
to ['Patrick Lane" as the party of the first part, maker of the notes, and 
as entitled t o  surplus after payment of the debt in case of a sale. The 
mortgage mas properly indexed. Subsequently, another mortgage was made 
to one N.: Held, in an action of foreclosure, that the mortgage to F., as 
registered, was good for all purposes and had priority over the mortgage 
to M. 

( 157 ) ACTION by ad'ministrator d .  b. n. c. t. a. of 0. C. Far ra r  
against Patrick Lane and wife and J. J. Martin, tried before 

B o y k i n ,  J., a t  Fall  Term, 1895, of EDGECOXBE. 
The facts appear in the opinion of Associate Jzistice Mo?ztgonzery. 
From a judgment in favor of the plaintiff the defendant appealed. 

G. M.  T .  F o u n t a i n  for de fendants .  
S t a t o n  $ Johns ton  for p l a i n t i f .  

B~ONTGOMERY, J. Patrick Lane and his wife, Zilpha, executed a 
mortgage in 1881 to 0. C. Far ra r  upon a tract of land in  Edgecombe 
County to secure to him a debt of $2,791.94. The mortgage was proved 
in  due form, the private exaniination of the wife taken before the 
clerk of the Superior Court and the instruinent ordered to registration 

by that officer. The register of deeds, instead of recording it  
( 158 ) as it  was written, when he came to transcribe the words in the 

preaises, "Patrick Lane and his wife, Zilpha Lane," wrote 
"Patrick Savage and wife, Zilpha Savage," instead. That officer, i n  
recording the description of the land, followed the mortgage, which 
was in  these words: "All the real estate of which said Patrick Lane 
is seized and possessed," etc., but when he came to copy the further 
description, he wrote "said land embracing that which said Patr ick  
S a v a g e  purchased," instead of m~ i t i ng  "said land embracing that 
which said Patr ick  L a n e  purchased. ' The mortgage was otherwise 
registered just as it was written, the conditions showing that Patrick 
L a n e ,  "party of the first par t , ' '  owed the debt, and that if he should 
pay it  according to the conditions of the mortgage it  should be void, 
and providing that in case default was made by him in its payment, 
and a sale had to be made, the surplus, if any, should go to Patr ick  
L a m .  A second mortgage was made in  1892 by the same Patrick 
Lane and his wife to J. J. Martin on the same piece of land to secure 
a debt Lane owed Martin. This action is prosecuted by the adniinis- 
trator of Far ra r  to have foreclosure, first, to pay the dibt  due under 
the first-named mortgage, and then to pay any surplus to Martin on his 
second mortgage. His Honor was of opinion that the first mortgage 
was a prior lien, and ordered the land to be sold to pay, first, to  the 
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plaintiff the debt due to his intestate's estate, and any surplus to 
Martin. The defendant Martin appealed. 

The mortgage to Farrar  was properly indexed, i. e., in the name 
of "Patrick Lane and wife, Zilpha, to 0. C. Farrar." I t  was properly 
admitted to probate, the wife's private examination being also taken 
and the order of registration duly made by the clerk. It was the 
register's duty to record it. There was enough of the mortgage reg- 
istered properly to show to everybody that the register had 
made the clerical mistake of writing Patrick Savage and wife ( 159 ) 
as the grantors, instead of following the mortgage and writing 
it Patrick Lane and wife. 

There is no rule of law, that we are aware of, which makes void a 
registry because of a clerical mistake, made by the register in tran- 
scribing, which does not affect the sense and provision as to the amounts 
secured, description of property, etc., or obscure the meaning of the 
instrument. St .  Croix Co. v. Richter, 73 Tr'CTis., 409. 

We are of opinion that the mortgage, registered as it was, was good 
for all purposes. This view of the matter renders it unnecessary to 
go into an extended discussion of notice and its effect upon subse- 
quent purchasers. I n  the rulings of the court below, 

No Error.  

Cited: Smith v. Lumber Co., 144 N. C., 50; Brown v. Hz~tchinson, 
155 N. C., 211. 

ELIZABETH LANE, AD~IINISTRATRIX OF JOSEPH LANE, V. F. 8. 
ROYSTER, AD~IINISTRATOR OF 0. C. FARRAR. 

Where defendant's testator received as trustee certain notes against a corporation 
from plaintiff's intestate, which were exchanged for stock in the reorganiza- 
tion of the company, and the stock issued in the name of defendant's testa- 
tor became thereafter much more valuable than the notes: Held, that in 
ascertaining the amount due the plaintiff's intestate, the defendant, whose 
testator retained the stock, cannot have credit for the services of his tes- 
tator in obtaining the stock. If ,  in such case, compensation for  such ser- 
vices is demanded, the defendant should surrender the stock proeured by the 
services for which pay is asked. 

ACTION tried at  Fall  Term, 1895, of EDGECOMBE, before ( 160 ) 
Boykin, J. ,  and a jury. 

The facts are stated in the opinion of Associate Justice Clark. 
Fo r  error in the instruction to the jury, that defendant was en- 



IN  THE SUPREME COURT. [I18 

titled to a credit for the services rendered by his testator in obtaining 
the stock, which the latter retained, the plaintiff appealed. 

G. H. T .  Pountaiqz for plaintiff .  
S t a t o n  & Johns ton  and  H .  G. Connor  for defeqzdant. 

CLARK, J. The defendant's testator, 0. C. Farrar,  took into his 
possession some evidences of indebtedness which were held by Joseph 
Lane, who was n o n  cowpos nzentis, against a factory company, and 
exchanged this indebtedness, on the reorganization of the company, 
into stock, which is now mnch more valuable. The court charged the 
jury "to find the value of said indebtedness, and that in arriving at  
the amount due the plaintiff they should consider the services of 0. 
C. Farrar  and say from the evidence what the same mere reasonably 
worth, and deduct this from what they should find to be the value of 
the said indebtedness of the mills to Joseph Lane or the value of the 
stock issued to 0. C. Farrar." This was excepted to, and was erron- 
eous. 

The instruction treats the indebtedness as identical in value with 
the stock issued in exchange for it, which probably was correct as to 
the values at  the time of the exchange. If the plaintiff was seeking 
the delivery of the stock, or the defendant was offering to deliver it 
to the plaintiff, it would be proper to deduct from the present value of 
the stock any proper allowance for the services of 0. C. Farrar in 

bringing about the exchange of the stock of the company for 
( 161 ) the said indebtedness. But the defendant is making no dis- 

closure of the value of the stock, which the complaint alleges 
is now over $5,000, and is not offering to return it. To allow the de- 
fendant to hold on to the stock, with its enhanced value undisclosed, 
and yet to perinit him to be credited with $500 for Farrar 's services 
in making the exchange, is simply to grant him the whole benefit of 
the exchange into stock and $500 allowance for serving his own in- 
terests so well. Plainly, either the defendant should surrender the 
stock and be credited with a reasonable charge for his testator's ser- 
vices, or, if the defendant accounts only for the value of the indebted- 
ness, he should not be credited for the value of his testator's services 
in turning the indebtedness into the stock. 

I t  was error to charge the jury to "deduct what Farrar 's services 
were reasonably worth from what they should find to be the value of 
the indebtedness of the mills to Joseph Lane" or "from the value of 
the stock (when) issued to 0. C. Farrar." As Farrar  retained the 
stock himself, he cannot be paid by Lane for services in getting the 
stock, and if his estate is to be credited with the services it must sur- 

100 



N. C.] FEBRUARY TERM, 1896. 

render to the plaintiff the stock procured by services which the plain- 
tiff pays for. I t  is noteworthy that Farrar at the time paid no money 
and gave no note to Lane for the indebtedness, which would seem to 
indicate that the truth of the transaction was that he did not buy the 
indebtedness of Lane, but took it in hand to manage for him. If so, 
Lane's estate is entitled to the present value of the stock, or rather its 
highest value since demand made, subject to a reasonable charge for 
Farrar 's services in exchanging the indebtedness, which he 
held as a fiduciary for Lane, into the stock. If Farrar could ( 162 ) 
charge Lane for services, the stock should be decreed to be 
held in trust for Lane, and Farrar's estate is liable for its value at  
this time or at  any time since plaintiff elected to end the trust by a 
demand. 

New Trial. 

BOARD OF COMMISSIONERS OF THE TOWN OF 
TARBORO v. H. R. MICKS. 

1. Under the provisions of "Connor's Act" (chapter 147, Acts 1885), providing 
that no conveyance of land for more than three years shall pass title to any 
property as against the creditors of the grantor until the same is registered, 
the grantee in a deed executed by the grantor and deposited with the holder 
of a mortgage under an agreement between the latter and the grantee that 
i t  should not be registered until the payment of the purchase price, took 
subject to the lien of a judgment creditor of the grantor, whose judgment 
was rendered and docketed between execution and registration of the deed. 

2 .  Where a deed was executed by B. to T., but was deposited with F., the holder 
of a prior mortgage on the land, with the understanding that i t  should not 
be registered until the purchase price mas paid, which price, when paid, 
should be applied to the payment of the mortgage, such mortgage, when so 
paid, will not be kept alive for the benefit of the grantee in order to  subro- 
gate him to the rights of the mortgagee, which existed a t  the date of the 
deed, as against a judgment creditor of the grantor, whose judgment was 
obtained and docketed between the execution and registration of the deed. 

3. I n  such case, the grantee is not entitled to have a sale under execution on such 
judgment enjoined, inasmuch as his right to compensation for betterments 
can be adjusted when the purchaser a t  the execution sale brings his action 
of ejectment. 

ACTION pending in EDGECOMBE, heard by consent before ( 163 ) 
Bryan, J., at  chambers, in Newbern, N. C., on 19 December, 
1895. 

1 0 1  
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The injunction was refused, and the restraining order theretofore 
issued by Brown, J., was dissolved, and plaintiff appealed. 

The facts appear in the opinion of Associate Justice No~ttgornery. 

J. L. Bridgers for plaintif. 
Jacob Battle and Shepherd ce Busbee for defelzdant. 

MONTGOMERY, J. This action was brought to have removed a 
cloud resting upon the title of a certain lot in the town of Tarboro, 
which the plaintiff alleges it owns, free from encumbrance, and upon 
which the defendant clainis to have a lien under a judgment of Edge- 
combe Superior Court. The defendant had issued an execution on 
the judgment, and the sheriff had advertised a sale of the lot to take 
place in December last. A motion for injunction against the sale was 
heard, after continuance, before Judge Bryan, at  chambers, on 15 
December, 1895, the defendant having been restrained from selling, 
under an order of Judge Brozm, until the application for injunction 
should be heard. Judge Bryan refused to grant the injunction, and 
set aside and vacated the former restraining order. 

For the purpose of the motion for injunction, his Honor, upon 
the affidavits and complaint and answer, found as facts that on 27 
December, 1887, for the price of $3,300, Battle Bryan and wife exe- 

cuted to the proper town authorities of Tarboro a deed to the 
( 164 ) lot in question, upon which the town afterwards erected a 

handsome and comniodious public hall; that the deed for the 
lot was deposited with 0. C. Farrar,  not to be registered until the 
purchase money should be paid; that at  the date of the execution of 
the deed there was a mortgage on the lot executed by Bryan and wife 
to J. W. and W. L. Sherrard, securing a debt of about $2,500, and it 
was agreed between Bryan and the town authorities that the mortgage 
should be paid first when the town should pay the purchase money. 
His Honor also found that the Sherrard mortgage and debt were duly 
assigned to Farrar;  that the town paid the whole of the purchase 
money at  and before 28 December, 1889, the Sherrard mortgage being 
satisfied on that day, the bond secured thereby being marked "Paid," 
and the mortgage canceled of record on 27 September, 1894, by the 
mortgagees, and the deed to the town from Bryan and wife registered 
on 10 January, 1890; and that at the Spring Term, 1888, a judgment 
was rendered for $3,250 in favor of A. T. Bruce & Co. against Bat- 
tle Bryan, which judgment was afterwards assigned for value to the 
defendant, and which the defendant is now seeking to enforce against 
the lot bought by the town from Bryan, Bryan having no other prop- 
erty subject to execution. Upon these facts his Honor was of opinion 
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that the Sherrard mortgage had been canceled and the debt secured 
therein paid, and that the same could not be treated as in force, so as 
to give to the plaintiff any equitable right of subrogation to the rights 
of the mortgagees, as such rights existed on 27 Deceaber, 1887, when 
the deed from Bryan to the town was executed and delivered to 
Farrar.  

His Honor was further of the opinion "that the defendant, the 
owner of the Bruce judgment, has the right to treat the conveyance 
dated 26 December, 1887, as not having been made till the date 
of its registration, 10 January, 1890, without regard to the ( 165 ) 
question of notice; that as for the plaintiff's right to coni- 
pensation for betterments, the same can be adjusted when the pur- 
chaser at execution sale brings his action of ejectment; that the plain- 
tiff, having an adequate legal remedy, is not entitled to extraordinary 
relief by way of injunction, and that the restraining order herein 
issued be vacated and that plaintiff pay the costs incident to the ap- 
plication for injunction. 

We can see no error in the rulings of his Honor. Chapter 147, 
Laws 1885, provides that "No conveyance of land * * * for more 
than three years shall be valid to pass any property against credi- 
tors or purchasers for valuable consideration from the donor, bar- 
gainor or lessor but from the registration thereof." The deed from 
Bryan to the town was registered after the rendition of the judgment, 
and the lot is subject to the lien of the judgment. The defendant who 
purchased the judgment acquired all the rights under his purchase 
that the original judgment creditor had. 

Affirmed. 

Cited:  T r u s t  Co. v. Sterchie, 169 N .  C., 24; Real ty  Co. v. Carter, 
170 N.  C., 7. 

R. B. PEEBLES v. W. TAYLOR ET AL. 

Under section 77, Acts 1889, a tax deed made in pursuance of a sale of land for 
taxes listed in the name of a person other than the rightful owner, is not 
void if the land be in other respects sufficiently described. 

ACTION for the recovery of a tract of land containing 350 acres, 
tried at  Fall Term, 1895, of NORTHANPTON, before Boykin ,  J., 
and a jury. ( 166 
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There was a verdict for the defendants, and from the judgment 
thereon the plaintiff appealed. 

The facts are stated in the opinion of Chief Jus t ice  Paircloth. 

R. 0. B u r t o n  and B. 31. Gatl iny for p l a i n t i f .  
MacRae and D a y ,  for defendants .  

FAIRCLOTH, C. J. The law of this State for the assessment of 
property and the collection of taxes was materially changed by Laws 
1889, ch. 218, now found in Laws 1895, ch. 116. In  the former (sec- 
tion 72) and in the latter (section 66) it is enacted that the sheriff's 
deed to a purchaser of land sold for taxes shall be presumpt ive  evi- 
dence, in all courts of the State, of certain facts therein enumerated, 
and shall be conclusive evidence of other facts therein stated. In sec- 
tion 77 of the first-named act and section 71 of the second it is de- 
clared: "No sale of real property for taxes shall be considered void 
on account of the same having been charged in any other name than 
that of a rightful owner, if the said property be in other respects 
sufficiently described." With the policy of this or any act this Court 
has nothing to do. It  can only declare the meaning of such acts as 
they are recorded. 

In  the case before us the plaintiff claims title under a sheriff's 
deed as purchaser at a tax sale made 4 May, 1891, for taxes for 1890, 
the deed being dated 3 October, 1892. 

Defendants claim under a trust deed made by Etheridge and 
Brooks, dated in 1889 and registered in 1894. The land was listed in 
1888 and in 1889, in the name of Etheridge and Brooks, and the taxes 
paid. I n  1890 the county commissioners listed the land as Etheridge 
and Brooks', under which listing the sheriff sold for taxes of 

1890. 
( 167 ) When the evidence was introduced on the trial, his Honor 

held that the Legislature had no power to authorize the sale 
for taxes of Marshall's land, when it was listed as the lands of Ether- 
idge and Brooks and advertised in the same way, and directed the 
jury to answer the first issue "No." Plaintiff excepted and appealed. 
This is the only question before us. The same question was recently 
before us in U o o r e  v. B y r d ,  post,  688, and in 8 a n d e r s  v .  E a r p ,  post, 
275, and it was held that the deed was prima facie evidence of title 
and that the plaintiff was entitled to recover, in the absence of evi- 
dence of the defendant's title. The land was sold as the property of 
Riddle, with whom the defendants had no privity. These cases dis- 
pose of the present. 

During the argument the defendants' counsel discussed the con- 
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stitutionality of the conclusive section of the above acts, and referred 
to some eminent authorities . i n  support of his view. We find the 
question is not presented in the record, and we are not a t  liberty to 
consider it, and we have no disposition to do so until it is presented 
and upon fuller argument and more mature eonsideration. The 
question is a grave and important one. 

Error .  

Cited: Pulcher v. Pzdcher, 122 N. C., 102; Edwards u. Lyman, 
ib., 746; Collins v. Petti t t ,  124 N. C., 729; K i n g  v. Cooper, 128 N. C., 
348; Xtewart v.  Perguson, 133 N. C., 285. 

( 168 
J. H. TAYLOR, TRUSTEE, V. J. M. B. HUNT ET AL. 

1. While a contemporaneous parol agreement that  a certain debt secured by a 
written lease should be indulged and that otherwise the lease shonld be void 
might be a defense to  a n  independent action to collect the debt, evidence of 
such agreement is inadmissible to avoid the lease, there being no allegation 
that  such stipulation was omitted by fraud, mutual mistake or accident. 

2. When property is conveyed as security for an  existing debt, the debt may be 
enforced to the extent of the security a t  least, although a t  the time of the 
conveyance the debt was barred by the statute of limitations. 

3.  An agency cannot be proven by the declarations of the alleged agent, but 
must be proved aliunde. 

4. The mere fact  that  one is made the trustee under an  instrument to  collect 
rents for the creditors named therein, and to apply the same to their debti, 
does not make him the agent of the creditors to bind them by oral cleclara- 
tions made a t  the time. 

ACTION for the appointment of a receiver to collect the rents of 
lands leased to the plaintiff, trustee, by the ddendant  J. &I. B. Hunt,  
f o r  the purpose of paying certain debts therein mentioned, tried be- 
fore McIver, J., and a jury, a t  September Term, 1895, of VANCE. 

I t  appeared from the complaint that on 11 October, 1891, the de- 
fendants exeLuted to the plaintiff, as trustee, a lease upon certain lands 
in Vance County, empowering him to collect the rents and apply them 
to the payment of certain debts due by the defendant J. M. B. H u n t  
to various parties named in  the lease. Among the debts so secured 
were two to W. L. Taylor, one of which was secured by a deed 
(absolute on its face, but intended as a mortgage), conveying what 
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( 169 ) is referred to as the Phipps land, and the other of which was 
secured by a deed of trust to N. B. Boyd. Among the debts 

secured by the lease were several judgments in favor of Paschall & 
Taylor and Taylor Bros., all of which were barred by the statute of 
limitations at the date of the lease. J. M. B. Hunt never delivered 
actual possession of the lands to the plaintiff, trustee, but collected the 
rents during 1891, 1892 and 1893, and paid a part thereof to the plain- 
tiff, which was applied as provided in the lease. I t  was alleged that 
the creditor, W. L. Taylor, had no knowledge of the execution of the 
lease and never agreed to wait for the payment of his debts until the 
lease should pay them. About $1,000 of the debt due to W. L. Taylor 
had been due about seventeen years and the balance had been stand- 
ing about seven years. 

Upon the institution of an action by said W. L. Taylor for the fore- 
closure of his said mortgage for $1,000, in the early fall of 1894 (which 
action is still pending), the said defendant J. M. B. Hunt refused to 
make any other or further payments of said rents to plaintiff or to 
allow or permit the tenants of said lands to do so, the said Hunt pre- 
tending to claim that there was an implied agreement on the part of 
\IT. L. Taylor at the time of the execution of said lease to forbear the 
collection of his debts till all said rents would pay it, and that the 
proceedings to foreclose said mortgages by said W. L. Taylor worked 
a forfeiture of said lease. 

The material defense of the defendants is set out in their amended 
answer, which is as follows : 

1. That it was distinctly understood between J. H. Taylor, trus- 
tee, and each of the defendants that if this defendant would execute 
said lease W. L. Taylor would postpone the collection of his debts 
till the rents and profits from their lands embraced in said lease should 

pay same, and it was further understood and agreed, upon 
( 170 ) the payment of the said Taylor debts, that W. L. Taylor would 

convey the Phipps land to said E.  A. Lewis and Susan Lewis ; 
that but for such an agreement the said defendants would never have 
executed the same. 

2. That the defendant Hunt agreed with the trustee, J. H. Tay- 
lor, to include the Taylor and Paschall judgments and the account of 
Taylor Bros., all of which were barred by the statute of limitations, 
upon the understanding that the said W. L. Taylor debts should be 
paid as provided in said lease, and that W. II. Taylor should convey 
the Phipps land to his codefendants when such payment had been 
made out of the rents and profits of land embraved in the lease; that 
but for such agreement he nor his codefendants would have executed 
said lease; that said W. L. Taylor, in violation of the provisions of 
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the said lease, has sold part of the land embraced in same, and has re- 
fused to abide by the provisions thereof. 

Wherefore defendant asks judgment that said lease be surrendered 
for cancellation, and for such other and further relief, etc. 

The issues submitted on the trial and the responses were as follows : 
1. "Was the lease of 11 October, 1891, made upon the under- 

standing and agreement that the UT. L. Taylor debt should be in- 
dulged till paid out of the rents of the land described in said lease?" 
Answer : "Yes." 

2. "Were the Taylor & Paschall and Taylor Bros. debts included 
in said lease because of said understanding and agreement?"An- 
swer : " Yes." 

3. "Were the debts or any part of them due by J. nf. B. Hunt to 
Taylor & Paschall and Taylor Bros. barred by the statute of limita- 
tions ? " Answer : "Yes. " 

4. "Did said J. 31. B. Hunt and J. H. Taylor know they ( 171 ) 
were so bar red?"Answer :  ( 'As to Hunt, 'No';  as to Tay- 
lor, 'Yes.' " 

5 .  "Was it a part of the consideration for signing the lease of 
11 October, 1891, that w. L. Taylor should convey the Phipps land to 
Miss Lewis and Ed. Lewis when his debts were paid out of rents?" 
Answer : "Yes. " 

There were various exceptions to the evidence and to the refusal 
to submit issues tendered by the plaintiff and to those submitted, as 
well as to instructions to the jury, etc., those necessary to the under- 
standing of the decision of the Court being set out in the opinion of 
Associate Just ice Clark. From the judgment rendered the plaintiff 
appealed. 

T.  T .  Hicks ,  W .  B. Xhazo a d  R. 0. Bur ton  for plaintiff 
MacRae & D a y  and Argo  & Snow for defendants .  

CLARK, J. The principal point at  issue in this case is discussed 
and settled in Mof i t  v. J!!aness, 102 N.  C., 457. The defense set up is 
an attempt to contradict and vary the terms of a written contract of 
lease by showing a contemporaneous par01 agreement that a certain 
debt therein secured should be indulged, and that if it was not, the 
lease was null and void. Such verbal agreement, if made, might be a 
defense to an independent action to collect the debt, but would not 
nullify the lease. There is no allegation that such stipulation was 
left out of the lease by fraud, mutual mistake or accident, and no 
prayer to reform the instrument on such ground. While it is true 
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that where a contract is not required to be in writing, if the entire 
contract is not reduced to writing, the other par t  may be proven by 
parol (Nissen v .  Mining Co., 104 N.  C., 309), this has never been 

permitted to nullify the settled rule that such oral evidence 
( 172 ) must not contradict or vary the part  that is in writing. If the 

defendants in  the present case are merely seeking to show 
that i t  was agreed by parol that if a certain debt secured by the lease 
was to be indulged, and that i t  has not been, this does not, as they 
insist, nullify the lease, but was a defense to have been used against 
the action brought on the debt. If the defendants are seeking to 
show a verbal agreement that if the debt was not indulged the lease 
was to be void and ineffectual, this would be to contradict a written 
agreement by a parol defense. The first two issues, therefore, were 
improperly submitted. Parker v .  r lor rill, 98 N.  C., 232, cases cited; 
Martin v .  AfcNeely, 101 N .  C., 634; Banksv. McElwee, 104 N.  C., 305. 

The next two issues were immaterial, for as those debts were se- 
cured by the lease it could make no difference whether or not a t  the . 
date of the lease the defendant might have successfully pleaded the 
statute of limitation if action had been brought. If they were then 
barred, that did not prevent an  honest debtor from securing them, 
and, indeecj, such security is a new promise (The Code, sec. 172),  a t  
least to the extent of the property conveyed. Besides, the security, 
when not barred, is enforcible, though action on the debt is barred. 
Capehart v .  Dettrick, 91 N.  C., 344; Long v. Miller, 93 N .  C., 227; Ar- 
rirzgton v .  Rowland, 97 N.  c . ,  127; Overnzan u. Jackson, 104 N.  c. ,  4 ;  
Jenkins v .  Wilkinson, 113 N .  C., 532. 

The fifth and last issue is immaterial at  present, as the debts se- 
cured have not been paid. When that has been done, if the promise 
to reconvey is not executed after demand made, action can then be 
brought to prove the promise and secure specific performance. The 
Court will not now anticipate questions which may arise in  that 

action. 
( 173 ) This disposes of the first six exceptions, and i t  is not neces- 

sary to consider the others. I t  may be said, however, in ref- 
erence to the seventh, eighth and tenth exceptions, that a n  agency 
cannot be proven by the declarations of the alleged agent. Francis v. 
Edwards, 77 N.  C., 271; Gilber't v .  James, 86 N .  C., 244; Williams v. 
Williamson, 28 N.  C. ,  281; Grandy v .  Ferebee, 68 N.  C., 356; Johnson 
v .  Prairie, 91 N. C., 159. The mere fact that J. H. Taylor was made 
trustee by the terms of the lease to collect rents for  the creditors 
named, and apply the same to their debts, did not make him the 
agent of the creditors to bind them by oral declarations made a t  the 
time, and i t  was erroneous to admit such declaration to prove that he 
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was at  that time acting as their agent. Agency must be proved aliunde 
the'declarations of the alleged agent. 

Error. 

Cited: Jones v .  Rhea, 122 N.  C., 725 ; Nachine Co. v. Seago, 128 
N.  C., 162; Sunznzerrow v. Baruch, ib., 204; Nenxel v. Hinton, 132 
N. C., 663 ; Jones v .  Warren, 134 N .  C., 393 ; Nachine Co. v .  Hill, 136 
N .  C., 129 ; Dawiel v. R.  R., Zb., 521 ; Kwitting Mills v .  Guaranty Co., 
137 N .  C., 569; West v .  Grocery Co., 138 N .  C.,  168; Piano Co. v. 
Strickland, 163 N. C., 253; Palmer v. Lowder, 167 N .  C., 333. 

W. H. ROWLAND v. OLD DOMINION BUILDING AND LOAN 
ASSOCIATION 

BUILDING AND LOAN &BOCIATIOKS-FORECLOSCRE 09 MORTGAGE--~CCOUXTING. 

Where a borrowing member of a building and loan association assigns his stock 
and gives a mortgage to  secure the loan, in an  acco~mting on the fore- 
closure of the mortgage, the contract being usurious, the borromer should 
be charged with the principal of the loan, with legal interest, and credited 
with payments made on account of principal, interest, fines and penalties, and 
payments on account of stock should go to the holder of the stock. 

ACTION heard before McZver, J., at  Fall Term, 1895, of VANCE, on 
motion by the defendant, for judgment against the plaintiff 
and 'I1. T. Hicks, his surety, for $130 and interest from 10 ( 174 ) 
October, 1892, pursuant, as alleged, to the opinion of the Su- 
preme Court, as reported in 116 N. C., 877. 

Plaintiff resisted the motion, upon the grounds set out in his affi- 
davit, whkh was as follows : 

W. H.  Rowland, being duly sworn, says: 
"1. The above-entitled action was begun by him in the fall of the 

year 1891, and after the order of reference and report of referee, and 
the judgment rendered thereon in the action by Bryan, J., at  the May 
Term, 1892, of this court, declaring what part of the fund then de- 
posited in court in said action belonged to affiant, affiant applied to 
the clerk for his part of said fund. The said clerk declined at first to 
pay it, but afterwards, notice of a motion for an order requiring him 
to pay the same having been served on him by plaintiff, he concluded 
to pay, and did, about 10 October, 1892, pay to affiant the money ad- 
judged to belong to affiant in said action. 

"2. The defendant association did not, in their pleadings in said 
action or otherwise, seek or claim to recover on their mortgage in said 
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action any more than $75 in excess of what plaintiff conceded they 
were entitled to have. By the judgment of the Superior Court in said 
action they recovered said additional $75, plaintiff being the only con- 
testant therefor, and the same was paid to them and they accepted it. 

"3. This affiant nor the defendant association did not appeal 
from said judgment, but T. M. Pittman, one of the parties, did, though 
not from that part of it affecting plaintiff nor defendant, in so far  
as i t  directed the disbursement of said fund in court, or mas supposed 
to affect it. 

"4. Afterwards, said association having withdrawn the money 
($75) to which it was entitled, hearing that plaintiff was mov- 

( 175 ) ing for a rule upon the clerk to require the payment to plain- 
tiff of the amount due him, gave notice to plaintiff's counsel 

of a motion to be made before Judge Brown, then presiding, hereto at- 
tached, to modify and alter the judgment of Judge Bryan in the re- 
spect mentioned in said notice, and defendant association made said 
motion before Judge Bryan at October Term, 1892, and plaintiff, by 
his counsel, opposed it, and his Honor declined to allow the same, and 
no appeal was taken therefrom by the defendant association. 

( L  r o. Afterwards the Supreme Court affirmed the judgment of the 
Superior Court in said cause, in so far  as it directed the payment of 
said money into court. This was about January, 1894; and affiant 
submits to the court that the judgment of Judge Bryan, unappealecl 
from by plaintiff or said defendant, the refusal of Judge Brown, on 
motion, to modify it or to order the clerk to hold the money (this 
order of Judge Brown declining the motion was not reduced to writ- 
ing) ,  the payment of the said funds to plaintiff and defendant associa- 
tion, and the subsequent affirmation of said judgment by the  Supreme 
Court (115 N. C., p. 825), vested in affiant the right and title to said 
fund, and that he ought not and cannot now be required to pay i t  
to said defendant. 

"6. That the question as to the right to said fund was not ap- 
pealed to the Supreme Court, and the point in relation thereto was 
not, as affiant is informed, raised by said appeal, and this court ought 
not now to make any order requiring the return of said fund by this 
affiant. Wherefore, affiant prays the court to decline the motion for 
judgment against this affiant for $130." 

The affidavit of Henry Perry, clerk of the Superior Court, 
( 176 ) was offered by the Old Dominion Building and Loan Associa- 

tion, and was as follows : 
Henry Perry, being duly sworn, says: That he was Clerk of the 

Superior Court of Vance County during the pendency of the above- 
entitled action, until December, 1894, and as such clerk received and 
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disbursed the funds paid into court in that action; that on or about 
10 October, 1892, he paid T. T. Hicks, Esq., attorney for plaintiff, the 
sum of $150.65- out of said fund, under the following circumstances : 
"An appeal had been taken from the judgment of this court by 
Thomas M. Pittman, trustee of T. A. Noell, and pending such appeal 
the plaintiff applied to affiant for the money in his hands, less the 
amount adjudged to be paid the defendant association, and certain . 
costs and expenses and taxes adjudged to be paid; that H. T. Wat- 
kins, Esq., then attorney for said association, opposed such payment, 
upon the ground that the action of the Supreme Court upon such 
appeal might necessitate a different application of the fund than that 
prescribed in the judgment appealed from. Upon such objection, 
affiant declined to pay out the fund to plaintiff until it was agreed 
that plaintiff would secure the repayment of said sum into court if 
repayment thereof should be adjudged in the further progress of the 
action, and pursuant to such agreement T. T. Hicks became surety for 
such repayment, and the money was paid to T. T. Ricks, as attorney 
for plaintiff, as before set out ; that the receipt for said money and the 
written agreement of suretyship of said T. T. Hicks have been mislaid 
and cannot at this time be produced by affiant; that such payment 
was not made pursuant to any order of court made at that time, but 
pursuant to the orders and judgment previous to the appeal to the 
Supreme Court; that no order was made by J u d g e  Brown giving 
affiant any direction whatever as to the disbursement of said 
fund, and no order was named in the cause from the time of ( 177 ) 
the appeal, but J u d g e  Brown did read the judgment of J u d g e  
Brya?~ ,  and said to me that there was no reason why I should not pay 
out the money under the order of the court, but when the contract of 
plaintiff and defendant's attorneys was mentioned to him he said he 
had nothing to do with that part of the controversy, and that Watkins 
should get an injunction if he wanted the money to remain in the 
clerk's office. Then, after a talk with plaintiff's attorney, they agreed 
to refund the money if the court ordered i t  returned, whereupon I 
paid i t  out. Mr. Watkins, attorney for the Old Dominion Building 
and Loan Association, afterwards collected the part that was adjudged 
due the association. " 

His Honor rendered the following judgment : 
"This cause coming on to be heard upon the motion of the de- 

fendant, the Old Dominion Building and Loan Association, for jndg- 
ment against the plaintiff and his surety for the return of funds paid 
to the plaintiff, according to the certificate of the Supreme Court, and 
it appearing to the court that on or about 10 October, 1892, the clerk 
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of this court paid over to plaintiff, of funds in his hands, which had 
been paid into court to await the determination of this action, the sum 
of $150.65, taking surety for the return thereof, if return should be 
adjudged, and it appearing that T. T. Hicks was such surety; and it 
further appearing that the Supreme Court has so modified said judg- 
ment as to require the repayment of $130 of said sum from the plain- 
tiff to the defendant, the Old Dominion Building and Loan Associa- 
tion, it is now, on motion of Thomas M. Pittman, attorney for the 
Old Dominion Building and Loan Association, considered and ad- 

judged that the defendant, the Old Dominion Building and 
( 178 ) Loan Association, recover of the plaintiff, W. H. Rowland, 

and T. T. Hicks, his surety, the sum of $130, with interest 
thereon from 10 October, 1892, and the costs of this motion and judg- 
ment, to be taxed by the clerk." 

From this judgment the plaintiff appealed. 

T. T. Hicks for plaintif. 
' T. M. Pittnznn for defendant. 

MONTGOMERY, J. When this case was first before this Court (Row- 
lami v. B. and L. Association, 115 K. C., 825) it was decided that 
stock of Noel1 was not bought in by the company and canceled by the 
alleged assignment to the defendant building and loan association 
executed by Noel1 on 7 July, 1890, as contended by the association, 
and that the stock belonged to the defendant Pittman, the assignee of 
Noell. When that opinion was delivered the Court was (owing to the 
manner in which the case was presented on appeal) inadvertent to the 
fact that $130 had been credited as a payment on the stock at the 
time of the referee's report. This inadvertence was pointed out in 
the petition to rehear by the defendant. The petition to rehear was 
allowed, and the judgment below was ordered to be reformed, as ap- 
pears in this case, Rowland v. B:a?zd L. Association, 116 Y. C., 877. 
At October Term, 1895, of the court below, the judge followed the in- 
structions of this Court and rendered judgment accordingly. From 
that judgment the plaintiff appealed. I t  is not necessary to discuss 
each of the exceptions pointed out in the record. I t  was contelided 
by the plaintiff's attorney, by brief, that "this Court based its modi- 
fication of the former opinion on a statement of fact contained in the 
defendant's petition to rehear, which statement is contrary to the 

sworn statement of the defendant's answer and statement of 
( 179 ) account." The counsel is in error. Although in the statement 

of account made up by the referee it appears that $130 was col- 
lected on the debt, yet it is perfectly manifest from the complaint and 
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answer and the report of the referee that nothing but the interest 
had been paid on the debt up to 20 September, 1891, and that the 
$130 went to the stock account of Noell. Upon the whole record (we 
mean complaint, answer and referee's report) we have concluded, 
under the peculiar circumstances of this case, to send the matter back 
to the court below for a reformation of the judgment rendered in this 
case by Judge McIver at  Fall Term, 1895. A judgment should be 
rendered against the plaintiff and his surety, T. T. Hicks, for $130, 
less $36 arrearages and $6 fines, which were charged in favor of the 
defendant company against Noell, with interest on the balance from 
the last Monday in September, 1895, the beginning of the term of 
this Court, at which the case was heard on the petition to rehear. 

Modified and Affirmed. 

OSCAR HOOKER v. L. C. LATHAM ET AL. 

ACTION OF CLAIM *4XD DELIVERY OF TITLE DEEDS-REPLEVIN-TROVER AND CON- 
VERSION. 

Where there is a dispute about the delivery of a title deed involving a determina- 
tion of the title to the land conveyed by it, neither replevin nor the pro- 
visional remedy of claim and delivery will lie. Nor, in such case, will 
trover lie for the conversion of the deed. 

CLAIM AND DELIVERY for the recovery of a certain mortgage deed 
(and two notes secured thereby) executed by Henry Edmonds 
to I. A. Sugg, in July, 1877, and of a certain deed executed ( 180 ) 
by I. A. Sugg to William Whitehead, in the year 1888, alleged 
to be unlawfully detained from the plaintiff, who was a purchaser of 
the land described in said deeds at  execution sale against Edmonds, 
tried before Z c I v e r ,  J.,  and a jury, at  December Term, 1895, of PITT. 

The defendants, each for himself, filed a separate answer, denying 
the ownership of the plaintiff in the mortgage deed and the existence 
of any deed from Sugg to Whitehead. 

Verdict and judgment for the plaintiff. 
Defendants excepted and appealed to Supreme Court. 

Thos. J .  Jarvis and Shepherd & Busbee for defendants. 
No counsel contra. 

AVERY, J. The action is brought to recover possession of a mort- 
gage deed executed by one Edmonds to Isaac A. Sugg, to- 
gether with two notes secured by it, and also an absolute ( 186 ) 
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deed from Sugg to William Whitehead conveying the same land. 
The provisional remedy of claim and delivery was also resorted 
.to,' as ancillary to the first cause of action, thereby giving to it the 
characteristics of the old common-law action of replevin, which could 
be maintained only for the recovery of specific personal chattels 
wrongfully in the possession of another, as appears from the defi- 
nition given in the books. 20 Am. & Eng. Enc., p. 1041; 7 Lawson 
R. & R., sees. 3641 and 3639; Cobbey on Rep., see. 2. 

The plaintiff had bought at execution sale subsequent to the date of 
the alleged deed from Sugg to Whitehead, and the sheriff had con- 
veyed to him by virtue thereof the interest of Whitehead in the same 
land described in the Sugg deed and mortgage. The first cause of 
action, upon the face of the complaint, appears to have been brought 
solely to regain possession of the specific deeds mentioned, and dam- 
ages for detention. 

The general rule is that replevin, or this provisional remedy which 
serves the purpose of a substitute both for replevin and detinue, will 
lie for the recovery, either of deeds or certificates of stock, where the 
object is to regain possession of the specific paper and not to test the 
right to the property which it represents. But neither the common- 
law action nor the provisional remedy of claim and delivery can be 
maintained for the unlawful taking or the wrongful detention of a title . 
deed, where there is a dispute about its delivery and the controversy 
involves the determination of the title to the land conveyed by it. 
Cobbey, supra, see. 79 ; 7 Lawson, supra, sec. 3643 ; Plunnigan v. Cog- 
gin, 71 Wis., 28. 

In his second cause of action the plaintiff alleges that he is the 
owner and entitled to the possession of the deeds, and that 

( 187 ) the defendants wrongfully converted them to their own use. 
Trover and conversion at common law was an action on the 

case, brought to recover damages for the wrongful taking of personal 
chattels from the owner or one having right to possession of them, and 
the wrongful conversion of them to the use of the latter. The use of 
the word "conversion," where the object is to acquire possession of 
particular property, and the judgment demanded and rendered is 
for its recovery, with damage for detention, does not change the char- 
acter of the action. I t  is not necessary, therefore, to determine 
whether upon the facts an action for trover and conversion, or in the 
nature of it, could have been maintained, or whether the reason which 
precludes a recovery, when the action is brought for the specific chat- 
tel, would not apply when under the guise of seeking damage for the 
wrongful conversion of a deed; it is apparent that the object is to 
estop a party from setting up a title to the land conveyed by it by a 
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finding that i t  had not been delivered to him. Martin v. Thompson, 
162 Cal., 618; 45 Amer. Rep., 663. 

The plaintiff cannot maintain this action. Before the enactment 
of the late statute (Laws 1893, ch. 6) he might have tried the title by 
an action against a trespasser in possession, but now, under its pro- 
visions, he may also sue a claimant who is not an occupant, and force 
him to disclaim or defend his title. Had either remedy been resorted 
to,'the court during the pendency of the action would have had the 
power to order the production and, if deemed necessary, the deposit 
with the clerk in the custody of the court of all the papers mentioned 
in the pleadings; and in passing upon the issues involved, the con- 
flicting testimony offered in this case, or so much of i t  as would have 
been relevant, might have been heard. I t  is unnecessary to pass upon 
the exceptions to the competency of evidence, when, in no 
aspect of it, either including or excluding the testimony ob- ( 188 ) 
jected to, would the plaintiff be entitled to recover. 

The judgment below is 
Reversed. 

Cited: Pasterfield v. Sawyer,  132 N.  C., 259; Bridgers v. Orrnond, 
148 N. C., 377. 

L. W. DaWSON AND WIFE V. JOHN C. QUINNERLY 

1. The rule in  Shelley's case has always prevailed in this State, before and since 
the act of 1784 (section 1325 of The Code), which did not affect the prin- 
ciple of law decided in Shelley's case. 

2. When an estate was conveyed to P. D. "for and during her natural life, and 
a t  her death to the heirs of said P. D., which may be begotten on the body 
of said P. D., by her present husbamd, L. W. D., to them the heirs of the 
said P. D. and L. W. D., their heirs and assigns": Held, that the qualify- 
ing words, "by the present husband the said L. W. D.," etc., etc., confined 
the remainder to the children of P. D. and L. W. D., and took the case 
out of the general rule of descent according to Shelley's case. 

ACTION heard before Boykin ,  J., at March Term, 1896, of PITT, on 
a ease agreed, as follows : 

That on or about 1 December, 1895, the plaintiffs contracted with 
the defendant to sell and convey to him in fee the lands described in 
the complaint for the sum of $3,500; that immediately there- 
after the defendant entered into the possession of said lands ( 189 ) 



IN  THE SUPREME COURT. 

under said contract; that plaintiffs, on 27 December, 1895, pro- 
cured a deed (including said land) to be written, conveying the 
same in fee to the defendant, and tendered the same to the defendant 
and dem-anded of the defendant the said $3,500, the purchase price 
for said lands, and the def.endant refused to accept said deed and pay 
the purchase price, alleging that the deed from John Rhem to the 
plaintiff Priscilla L. Dawson, under which the plaintiffs claimed said 
lands, only conveyed a life estate to said plaintiff Priscilla I;. Daw- 
son, and that the plaintiffs were not able to convey to him the lands 
in fee simple in accordance with their said contract, and upon these 
reasons alone the defendant refused to perform his part of the con- 
tract. The h a b e n d u m  in the deed from John Rhem to Priscilla L. 
Dawson was as follows: "To have and hold to her, the said Priscilla 
L. Dawson, for and during the term of her natural life, as aforesaid; 
and at her death, then the same shall go and descend to the heirs of 
said Priscilla L. Dawson which have been or may be begotten on the 
body of said Priscilla I;. Dawson by her present husband, the said L. 
W. Dawson, to them, the heirs of said Priscilla L. Dawson and L. W. 
I>a.wson, their heirs and assigns, forever." 

At the trial his Honor decided that the said deed from said John 
Rhem to said Priscilla L. Dawson did convey the fee simple to the said 
Priscilla L. Dawson, and that the plaintiffs were able to convey to the 
defendant the fee simple title to said lands in accordance with said 
contract, and gave judgment against the defendant, etc., and the 
defendant excepted and appealed. 

( 190 ) B'. G. James  for de fendant .  
A. J .  Loftin for plaintiffs.  

MONTGOMERY, J. In North Carolina the principle of law known 
as the rule in Shel ley 's  case has always prevailed. The estate con- 
veyed in the premises of the deed to Mrs. Dawson is limited to a life 
estate, and in the h a b e n d u m  clause the following language is used: 
"To have and to hold to her, the said Priscilla L. Dawson, for and dur- 
ing the term of her natural life, as aforesaid; and at her death, then 
the same shall go and descend to the heirs of said Priscilla L. Dawson 
which have been or may be begotten on the body of said Priscjlla I;. 
Dawson by her present husband, the said L. W. Dawson, to them, the 
heirs of said Priscilla L. Dawson and L. W. Dawson, their heirs and 
assigns, forever." If the habendunz had not contained the words "by 
the present husband, the said L. W. Dawson, to them, the heirs of said 
Priscilla L. Dawson and L. W. Dawson, their heirs and assigns, for- 
ever," the rule in Shel ley 's  case would apply. These words, how- 
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ever, appearing, they furnish the necessary words of qualification 
and explanation to the other preceding words to take the case out of 
the rule. The qualifying and explanatory words used in the deed, as 
above pointed out, confined the remainder interest to the children of 
Priscilla L. Dawson and her husband, L. W. Dawson, thus aItering 
the general rule of descent. L e a t h e r s  v. Gray,  101 N. C., 1 6 2 ;  Xtarnes 
v. Hill, 112 N. C., 1 ;  Nichols v. Gladden, 117 N. C., 497. The act of 
1784, ch. 204, see. 5, (Code, see. 1325) ,  converting estates tail into 
estates in fee simple, has no bearing upon the principle of law decided 
in Shelley's case, for, as we ha- e said, the rule of law established in 
that case prevailed before the act of 1784, and has always 
prevailed since. There was error in the ruling and jndgment ( 1 9 1  ) 
of the court below, and the same is 

Reversed. 

Cited: Chamblee v. Broughton ,  1 2 0  N. C., 1 7 5 ;  Thompson  v. 
Grump, 138 N. C., 3 4 ;  Sessoms v. Xessorns, 144 N. C., 125. 

SOUTHERN FERTILIZER COMPANY v. C. E MOORE ET AT,., 
EXECUTORS OF MOSES MOORE. 

Where, in the trial of an action on a contract for the sale of fertilizers, i t  ap- 
peared that M. and his son were agents for the plaintiffs under a contract 
which contained the provision that "this contract shall remain in force 
until canceled," and that on 16 December, 1885, the son wrote to plaintiffs: 
"I wish to sell your fertilizers again next year, and prefer selling myself. 
My father is getting very old, and does not care to have his name con- 
nected with the agency,', and that he would like to have the advertising 
matter in his name, to which the plaintiff replied: "Let the contract stand 
exactly as it  is," and there will be no trouble as to the advertising matter, 
"assuming that it  is your father's desire," and it also appeared that some 
of the letters written by plaintiff were addressed to father and son, though 
no communication passed otherwise between the father and the plaintiff: 
Held, that the evidence did not prove a cancellation of the contract. 

ACTION heard before Coble, J., at  Spring Term, 1895, of NASH, on 
plaintiff's exceptions to the report of Thomas W. Battle, referee, who 
found as a conclusion of law that the contract, referred to in the opin- 
ion of Chief J u s t i c e  Pa i rc lo th ,  was not a continuing one. 

The exceptions were overruled, and from the judgment for de- 
fendant the plaintiff appealed. 

H. G.  Connor  and P. A. Woodward for  plaintif. 
J a c o b  Battle and R. 0. Burton for defendalzts, 
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( 192 ) FAIRCLOTH, C. J. This action is brought to recover the 
proceeds of the sales of fertilizers for the years 1885 and 

1887. The claim for 1885 is barred by the statute of limitations. 
Moses Moore and his son, &I. B. Moore, contracted in writing, in  

February, 1885, to sell plaintiff's fertilizers, as their agents, and it 
was stipulated in the contract, signed by all the contracting parties, 
that "this contract to remain in force until canceled." On 16 De- 
cember, 1885, M. B. Moore wrote to the plaintiff, "I wish to sell your 
fertilizers again next gear, and prefer selling myself; my father is 
getting very old and does not care to have his name connected with the 
agency," and that he would like to have the advertising matter made 
out in  his name. On the next day plaintiff replied to M. B. Ilroore: 
"Let the contract stand exactly as i t  is, and there will be no trouble 
in  putting on the advertising matter your name, assuming it  is your 
father's desire." Other correspondence was had during the year 
1886 about the business. Some of the letters before us, written by 
plaintiff, were addressed to M. B. and Ilfoses Bfoore on their face. 
.Yo communication between Moses Moore and the plaintiffs appears i n  
t!lc case. Whether the letter of 16 December, 1885, was sent by 31. B. 
JToore as the agent of his father, does not appear, or whether i t  was 
clone on his own motion. His own declaration would not be sufficient 
to establish agency. We have looked through the evidence, and con- 
clude that the contract was not canceled as to the plaintiff, whatever 
the father and son may have intended as between themselves, and  
that defendants are liable, according to the case as now presented. 

Judgment Reversed. 

Cited: Waters  v. Awnuity Co., 144 N. C., 675. 

( 193 
A. B. WESTER v. S. H. BAILEY ET AL. 

1. If the maker of a sealed note, blank as to the payee's name, acknowledges it 
to be his bond after the insertion of payee's name, it is valid and its maker 
is liable thereon. 

2. A sealed note need not express a consideration. 

ACTION tried on appeal from the judgment of a justice of t h e  
peace, before Hoke, J., and a jury, at October (Special) Term, 1895,. 
of FRANKLIN. 
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There was judgment for the defendant Bailey (his codefendant 
Parker making no defense), and plaintiff appealed. 

The facts appear in the opinion of Associate Justice Pzcrches. 

N .  P. Gulley for plai&if. 
P. S .  Spruil l  for defendants. 

FURCHES, J. This is an action of debt, brought on the following 
paper-writing: "On the first day of November next we, or either of 
us, promise to pay A. B. Wester the sum of $100, with 8 per cent in- 
terest from date. Given under our hands and seals, this 12 April, 
1892." (Signed and sealed by J. T. Harper and S. H. Bailey.) A t  
the time this paper was drawn and signed by Harper and Bailey there 
was a blank left for the nanie of the payee, as it was not known at that 
time from whom the parties would get the money. The note, in this 
condition, was placed in the hands of defendant Harper to negotiate 
and get the money, and he went to the plaintiff, who agreed to let him 
have the money, and, by the direction of Harper, the plaintiff filled u p  
the blank with his nanle as payee, and let Harper have the 
hundred dollars. There were no written pleadings, the case ( 194 ) 
having been comnienced before a justice of the peace, but the 
defendant pleaded and relied on the "general issue." The plaintiff, 
besides proving the signatures to the note to be those of the defendants 
Harper and Bailey, introduced one Duke, who testified that, "acting 
for the plaintiff, he took the note to Bailey about the last of Septem- 
ber, 1892, and Bailey said he signed the note and i t  was all right; he 
would see Harper and make him pay it, and asked witness if he sup- 
posed Wester would take back the horse," etc. 

We do not feel called upon to consider the views presented by 
plaintiff's counsel as to whether the action may be maintained under 
The Code practice, as construed in Pulps  v. Mock, 108 N.  C., 601; 
Stokes v. Taylor,  104 N.  C., 394; Moore v. Edmis ton ,  70 N .  C., 510; 
Pipe  Co. v. Wal ton ,  114 N. C., 178. To do so would cause us to review 
a long line of decisions, where it has been held with marked uniform- 
ity that a bond (a note under seal) must be complete at its execution. 

But it seems to us there is another point presented by the case on 
appeal that is decisive, and that is the acknowledgment by Bailey, 
some time in the latter part of September, 1892. I t  was then com- 
plete. The payee's nanie was in it then, and this acknowledgement 
made it his bond then, if it had not been so before. 

The only ground presented by defendant Bailey (Harper did not 
appeal) is that i t  was without consideration-a n u d u m  pacturn. But 
this defense cannot benefit the defendant, because, when he acknowl- 
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edged it, it became his bond-being under seal-and needed no con- 
sideration to support it. "The law conclusively presumes that it was 

made upon good and sufficient consideration." Smith on Con- 
( 195 ) tracts, p. 14; Angier v. Howard, 94 N. C., 27, and numerous 

other cases, which we do not think it necessary to cite. 
This point was incidentally presented in Isenhour v. Isenhour, 64 

N. C., 640, and, though not directly passed upon by the Court, the 
treatment of the yuestion inferentially sustains the ruling in this case. 
In  that case the action was upon a note similar to this, brought by the 
representative of the deceased payee. On the trial the defendant was 
offered as a witness to prove that the note was in blank, as to the 
payee, when he signed it. This evidence was objected to by the plain- 
tiff, under section 590 of.The Code, upon the ground that the intestate 
payee, were he living, niight testify that defendant afterwards ac- 
knowledged it as his bond. 

But, as the Court held that this was not a transaction or com- 
munication between the defendant and intestate, it did not fall within 
the proviso to section 590, and the point was not directly passed upon 
by the Court. But from the treatment given it, it appears to us the 
inference is that, if it had been proved that he afterwards acknowl- 
edged it, that would have made it his bond. We must therefore hold 
that the acknowledgment by Bailey in September, 1892, made the 
paper sued on his bond, and it needed no consideration to support it. 
There is 

Error. 

Cited: Moose v. Crowell, 147 N. C., 552. 

( 196 ) 
W. A. BENTON v. R. V. COLLINS ET AL. 

1. Under section 267 (1) of The Code, which provides that  several causes of 
action may be joined in  the same complaint where they all arise out of the 
same transaction or transactions connected with the same subject of action, 
a cause of action for  a tor t  may be joined with one for the enforcement of 
a n  equitable right:  Hence, 

2. A complaint is  not demurrable for misjoinder of independent causes of action, . 
which seeks to recover damages for  personal injuries and also to  set aside a 
deed as fraudulent and to  have the land sold to  pay plaintiff's recovery. 

FAIRCLOTH, C. J., dissenting. 

ACTION heard on complaint and demurrer, before Robinson, J., at 
January Term, 1896, of FRANKLIN. 

The complaint was as follows : 
120 
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The plaintiff, complaining of the defendants herein, alleges: 
1. That on 25 November, 1893, at and in the county of Nash, said 

State, the defendant R. V. Collins did forcibly, negligently, willfully 
and maliciously shoot, beat, wound and ill-treat the plaintiff, W. A. 
Benton, to his damage $1,500. 

2. That on 26 September, 1894, the said Collins and wife, for the 
purpose of defrauding his creditors, and particularly for the purpose 
of hindering, delaying, defeating and defrauding this plaintiff of his 
damages for the cause stated above, executed the deed in trust to S. 
E. Eure, which is hereto attached, marked "A." 

3. That, as will be seen from said deed in trust, the beneficiaries 
or alleged creditors named therein are the wife and children of the 
said Ruffin Collins, and this plaintiff avers that said debts are feigned, 
and they knew of the fraudulent intent of R. V. Collins. 

4. That the plaintiff in this action procured an order of ( 197 ) 
arrest for the defendant R. V. Collins, and the said Collins 
gave the undertaking required for his release in the sum of $1,500, 
with William Rich as surety; that in order to procure William Rich 
to become surety on said undertaking, the said Mary J. Collins, her 
husband forcing her, so this plaintiff is informed and believes, exe- 
cuted to said William Rich a conveyance of any and all of her in- 
terests under the aforesaid deed in trust, to secure him against loss by 
paying any judgment which should be recovered against her husband. 

Wherefore this plaintiff demands judgment : 
1. For $1,500 damage and the costs of this action against R. V. 

Collins. 
2. That the said deed in trust be set aside, and that after allotting 

the homestead of the defendant the residue shall be sold to pay the 
plaintiff's recovery. 

3. That if the defendant shall not be entitled to this, then that 
the conveyance made of Nary J. Collins' interest under said deed to 
William Rich shall be declared to be security for the plaintiff's re- 
covery and so applied. 

4. For such other and further relief as this plaintiff may be en- 
titled to. 

The defendants, except Eure, trustee, demurred to the complaint 
of the plaintiff filed herein, assigning as grounds: that several causes 
of action have been improperly joined: (a)  For that the plaintiff 
joins with a demand to recover unliquidated damages for a cause of 
action arising out of a tort, viz., an alleged assault and battery on 
plaintiff by the defendant R. V. Collins, a demand to set aside for 
alleged fraud a deed executed by said R. V. Collins to his codefendant, 
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Eure, for the benefit of his other codefendant; ( b )  for that, 
( 198 ) with the two causes of action already stated, the plaintiff joins 

another demand to be subrogated to the rights of the surety of 
the defendant R. V. Collins on the arrest and Fail proceeding, or to 
have the alleged deed of indemnity to said surety by said Collins de- 
clared security for the plaintiff's possible recovery against said de- 
fendant for the alleged assault and battery." 

The demurrer was sustained, with leave to amend complaint, and 
plaintiff appealed. 

C. M.  Cooke for plaintiff. 
P. S. Spruill for. defendants. 

MONTGOMERY, J. Subdivision 1 of section 267 of The Code, which 
provides for the joinder of several causes of action, where they all 
arise out of "the same transaction or transactions connected with the 
same subjects of action" in the same conplaint, has, with us, given 
rise to very many difficulties in its practical application, as it has in 
all the States which have adopted a similar provision in  their codes of 
procedure. Ashe, J., in Young v. Young, 81 N. C., 91, said for the 
Court : "While it was the object of the Legislature, by adopting sec- 
tion 126 of the Code of Civil Procedure (The Code, sec. 267), to avoid 
a multiplicity of suits and prevent protracted and vexatious litigation, 
the first subdivision of the section has given rise to more unprofitable 
litigation and fine-spun disquisitions upon its construction than any 
other, not excepting section 343 (The Code, see. 590.). In  Land Go. v. 
Beatty, 69 N. C., 329, Rodman, J., delivering the opinion of the Court, 
said, in reference to the same subdivision: " I t  is difficult to give any 
exact meaning to that clause.'' I t  is admitted almost generally to be 
quite an impossibility to give a technical meaning to such words and 
~ h r a s e s  as "transaction. " " transactians connected with the same 

subject of action," and the like expressions. In the earlier 
( 199 ) cases of Logan v. Wallace, 76 N. C., 416, and Doughty v. R. 

R., 78 N. C., 22, it was broadly stated that a cause of action 
founded on a tort could not be joined with one founded on contract; 
but in Hodges v. R. R., 105 N. C., 170, this rule was explained and 
extended, so as to permit such a joinder of actions, provided they 
arose out of the same transaction. - 

In  considering the complaint in this action, from the view of the 
demurrer, as declaratory of two causes of action, it is to be observed 
that one of them is for a tort and the other is for an equitable demand 
and right. Neither of the causes of action in the complaint is ex con- 
t r a c t ~ .  The matter, then, of the uniting causes of action, one in tort 
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and one ex contractu, in the same complaint, is not the matter which 
we are to consider. The only question before us is, are the two causes 
of action stated in the complaint such as can be considered as arising 
out of the same transaction, or transactions connected with the same 
subject of action? If they can be considered as arising out of the 
same transaction, or transactions connected with the same subject of 
action, then there is no objection which could be made to the joinder 
of a tort and an equitable demand which could not of equal force be 
made to the joinder of an action ex contractu with one for an equit- 
able demand. Taking this proposition to be true, we will find in one 
of our own decisions analogies that will aid us in determining the 
question before us. In Bawk v. Harris, 84 3. C., 206, the complaint 
united a cause of action in debt on a bond with another to have de- 
clared void certain deeds for lands alleged to have been made by the 
debtor to his co-defendants, after the execution of the bond, in fraud of 
the plaintiff creditor-the cause of action ex contractu and one for an 
eqzcitable demand and relief. A demurrer was filed, assigning the fol- 
lowing grounds: (1) For that it is not averred that the de- 
fendant has not other property liable to execution and suffi- ( 200 ) 
cient to pay the plaintiff's demand; (2 )  for that it appears 
from the face of the complaint that the debt has not been reduced to 
judgment, so that execution could issue therefor; ( 3 )  for that there is 
a misjoinder of distinct and independent causes of action; (4) for that 
there is a misjoinder of parties, and there is no community of interest ' 
among them in the several impeached assignments. The demurrer was 
overruled .by this Court, and it was decided that it was not then neces- 
sary, szs formerly, for the creditor to reduce his debt to judgment and 
then proceed with his legal remedies before he could invoke the aid of 
a court of equity in his behalf, but tha t the  courts, under the present 
system, being courts both of law and of equity, would give full relief 
in one action. The late Chief Justice Snzith, delivering the opinion, 
said : "Why should a plaintiff be compelled to sue for and recover his 
debt, and then to bring a new action to enforce payment out of "7s 
debtor's property in the very court that ordered the judgment Y Wny 
should not full relief be had in one action, when the same court is to 
be called on to afford it in the second? The policy of the new practice, 
and one of its best features, is to furnish a complete and final rem- 
edy for an aggrieved party in a single court, and without needless de- 
lay or expense. The demurrer admits the debt, the insolvency of the 
debtor, his fraudulent contrivances, with the help of others, to place 
his property beyond the reach of creditors and secure it for the en- 
joyment of himself and wife, his large indebtedness still subsisting, 
and, by a fair implication, the want of other property which a creditor 
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can reach. These facts would seem to remove all obstacles in the way 
of the relief demanded." 

In the case before the Court the defendants, except the 
( 201 ) trustee, join in the demurrer. By the demurrer it is admitted 

that the defendant R. V. Collins coinmitted a battery on the 
plaintiff by both beating and shooting him, for which the plaintiff, in 
law, is entitled to recover in aDy court nominal damages ; that he made 
the fraudulent conveyance of his property, for the benefit of his wife 
and children, to defeat any recovery the plaintiff might make against 
him. I t  is no objection to the complaint that the defendants, other 
than R. V. Collins, are made parties to the action. They, by the deed 
made professedly for their benefit, claim an interest in the land. "If 
the objects of the suit are single, and it happens that different persons 
have separate interests in distinct questions that arise out of the single 
object, it necessarily follows that such different persons must be 
brought before the court in order that the suit may conclude the whole 
subject." Y o u n g  v. Y o u n g ,  81 N. C., 91. 

Nothing is asked against the defendants, other than R. V. Collins, 
in case the deed should be declared void. No property of theirs is 
sought to be reached, and only the property of the defendant R. V. 
Collins is sought to be subjected to any recovery the plaintiff may 
make. In  this case, as in Bank  v. Harris ,  supra, the aid of the court 
is invoked to rewove a cloud upon a title by declaring the deed void, 
so that the property may be sold, under the direction of the court, and 
bidders be induced to give the value for it. Both grounds of demurrer 
were sustained by the court below, and the plaintiff appealed from the 
judgment sustaining the first, and not from the judgment sustaining 
the second. In our opinion, there was error in the ruling of the court 
sustaining the first ground of demurrer. The plaintiff no doubt will 

be allowed to amend his complaint, so as to strike out that 
( 202 ) part in which the second ground of demurrer was successfully 

interposed, and to proceed to trial on the other counts. 
Error. 

Cited:  Xolomon v. Bates, post, 316; Cook v. Smi th ,  119 N. C., 
355; Daniels v. Fowler, 120 N. C., 17;  Hobbs v. Bland,  124 N. C., 288; 
Sloan v. R. R. ,  126 N. C., 490; Pritchard v. Cowzrs., ib., 915; McCall 
v. Zachary ,  131 N. C., 469; Reynolds v. R. R.,  136 N.  C., 347; Troxler 
v. Building Co., 137 N. C., 58; Fisher v. T r u s t  Co., 138 N.  C., 240, 
245; Oyster v. $lining Co., 140 N. C., 137, 138; H a w k  v.  umber Co., 
145 N. C., 50; Ricks v. Wilson ,  151 N .  C., 49; Howell v. Fzdler, ib., 
318; Graeber v. Sides, ib., 599; Chemical Co. v. Floyd ,  158 N. C., 462; 
Ayers  v. Bailey, 162 N.  C., 212; Lee  v. Thornton ,  171 N.  C., 213, 214. 
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JOHN D. ALSTON ET AL., PROPOUNDERS, V. FRANK DAVIS ET AL., CAVEATORS." 

1. However inartificial the language employed in an instrument propounded as 
a last will and testament, if, upon examination of the whole instrument, i t  
appears that i t  was the purpose of the maker to give expression to hi3 
wishes as to the disposition of the whole or any part of his property, to 
take effect after his death, i t  will be regarded as a will, unless the statutory 
requisites as to execution and attestation have been disregarded. 

2. I f  the language used by the writer of a letter shows an evitlent intent to 
make a disposition of his property to the person addressed, after the writer's 
death, i t  is a reasonable inference that the letter, transmitted by mail to  
one so deeply interested in preserving it, was sent by the writer for safe- 
keeping as his will, although the addressee was not specially requested to 
preserve i t  as such. 

3. Where a brother, living in Texas, where he had gone from North Carolina 
for his health, wrote to his sister, living in North Carolina, and, after ex- 
pressing sorrow for her in her financial affairs, which required the sale of 
her portion of the land inherited from her father, stated, in regard to his 
own portion, that he intended to build on i t  when he got old, and added: 
"If I die or get killed in Texas, the place must belong to you, and I would 
not want you to sell it," and further directed his sister to collect and retain 
any moneys that might be due him: Held, that the letter was good as a 
holographic will, devising the land to the sister, though she mas not directed 
to preserve the letter as his will, and though there was no other evidence that 
he intended the letter as a will. 

DEVISAVIT VEL NON, tried at  January Term, 1896, of ( 203 ) 
FRANKT IN, before Robi?zson, ,T. 

The jury rendered the following special verdict: 
('1. That Augustus Davis was one of the children of Thomas 

Davis, and from him inherited about 200 acres of land in Franklin 
County, North Carolina, and this was all the land he ever owned in 
said county, either by inheritance or otherwise. This land was set 
apart to the said Augustus Davis in a regular partition pToceeding, 
begun after the death of said Thomas Davis, in Franklin County, for 
the purpose of dividing his land among his heirs at law. 

"2. That the said Augustus Davis, some time prior to 1873, re- 
moved to Texas ; while there, letters passed between him and his sister, 
Temperance Alston, nee Davis, who is the propounder of the paper- 
writing offered to probate. 

" 3. On 28 February, 1873, the said Augustus Davis wrote to the 
said Temperance Alston the letter which is offered to probate, and 
which appears at  length as 'Exhibit A' in the transcript made by the 
clerk below and sent up to this Court. 

* CLARK, J., did not sit on the hearing of this appeal. 
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"4. That said letter was posted at  Stockdale P. O., Guadaloupe 
County, Texas, and by the United States mail was transmitted 

( 204 ) in the usual course to the said Temperance Alston, and by her 
in due time received, since which time she has carefully pre- 

served it. 
" 5 .  That the letter and every part of the same, and the signature, 

are all in the handwriting of Augustus Davis. 
"6. That Augustus Davis has not been heard from in &ore than 

seven years and has been continually absent since his first departure. 
When last heard from, he was in Texas. We therefore find the fact to 
be that the said Augustus Davis died in Texas. 

"7. That the following are the heirs at  law of the said Augustus 
Davis, viz., Temperance Alston, who is sister of the whole blood; 
Frank Davis, John Davis, Nicholas Davis, brothers of the half blood; 
Betty Mordecai, daughter of a deceased sister of the whole blood; 
Pattie Boyd, Annie Boyd and Willie Boyd, infant children of a de- 
ceased sister of the half blood, who are all parties to this action, 

"8. That the said Augustus Davis had no other property of any 
sort, either in North Carolina or elsewhere. 

"Upon this statement of facts so found, if the court shall be of the 
opinion that the letter of date 28 February, 1873, which was offered 
for probate, is the last will and testament of Augustus Davis, we do 
for our verdict so find. If the court shall be of a contrary opinion, we 
find the contrary." 

The letter referred to in the special verdict is as follows: 

" STOCKDALE P. O., GUADALOUPE COUNTY, TEXAS, 
28 February, 1873. 

"MY DEAR SISTER :-With great pleasure I seat myself to answer 
your most welcome letter, which reached me over a week ago. I t  had 
been over a month since I had heard a word from you, so you can 

imagine that I was more than glad to hear from you, for in 
( 205) truth I was, and I guess you are getting anxious to hear from 

me, for I think it has been something like a month since I 
wrote you last. I would have written ere this, but our mails have been 
completely stopped by the epizootic with our horses-completely dis- 
abled the stages to move-and we are entirely dependent on them for 
our mails. I think they are traveling again regularly. Notwithstand- 
ing it has been so long since I wrote you, I don't know that I can write 
you anything interesting, yet I know it will please you to hear from 
me. I wrote you in my last letter that I did not buy the land which 
I was talking of buying. I could have raised the money to pay for it, 
but I came to the conclusion that it was too much for it, and I would 
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have had to borrow two or three hundred dollars to have made the first 
payment and paid interest on it, besides paying interest on the balance 
that was due on the land. I am living with Mr. James McDonald, the 
same man that I lived with last year; have about eighty acres of land 
rented from him. I pay him one-third of the corn and one-fourth 
the cotton that I raise for the rent. I have all the expenses to pay 
toward the crop. I have the use of his gin, free of charge, to gin the 
cotton which I raise. I board with him, paying him $10 per month. 
The family are very kind to me, and my fare is as good as the country 
affords. I have a nice room to sleep in;  two of Mr. McDonald's sons, 
twelve and fourteen years old, and a man whom he has hired, stay in 
the rocm with me. I have acess to plenty of good books, but don't have 
time to read much. I have two men hired to help me with my crop, 
both negroes. I pay them $17 per month; they find their own pro- 
visions. Mr. XcDonald has a son, about my age, who is having the 
balance of his plantation cultivated. He has been in the mercantile 
business at Sutherland Springs soae time, but had to quit on 
account of his health. He was very anxious for me to take the ( 206 ) 
whole of his pa's place this year, but labor is so uncertain in 
this county I did not care to be bothered with it. I had the entire 
farm under my charge last year, and found it very difficult to get 
labor, but I made the best crop that has been made on the place since 
the war. I cleared about $800 last year off my crop, but had $400 
old store accounts to pay, which I contracted while in the mercantile 
business at  Nockenout. I have about $500 due me, which was let out 
while in that business. We have had a beautiful year, so far. Plant- 
ers in this country are further advanced in their crop than I ever 
knew them this season of the year, and are making larger preparations 
for a crop than they ever have since I have been in the county. I have 
all my corn planted, about twenty acres; expect to get through break- 
ing up all my land for cotton next week; will commence to plant cot- 
ton as soon as I get through breaking up. I am staying at  home very 
close and working very hard this year; hope I will be able to come 
and see you when I get through with crop ; but I have been talking so 
long about coming to see you that I know you will never pay any at- 
tention to what I say about it. If you know of any young ladies that 
are waiting for me, tell them not to pine for my long absence. I say 
'ladies' because I know there are lots of pretty ones around you, and, 
like the cattle and horses, very wild and hard to catch. I wish you 
and the young lady you spoke of would fix me up a box and send; 
I would pay double the expense oil i t  just for the sake of getting sonie- 
thing from home. I know i t  would make me homesick, but I would 
not care for that, for I think it would help me in the end, but don't - .  
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think that you could safely send i t  so that I could get it in time. I 
hope you will get fixed on your place this year all right. I am 

( 207 ) sorry you will have to sell your land that you got from our 
father's estate to make the payments. I don't think I mill 

ever sell mine. When I get old I am going to build on it so I can 
have it as a home when I get old. If I should die or get killed in Texas 
the place must belong to you, and I would not warit you to sell it. I 
don't care about tenants put on i t ;  I am afraid they will destroy the 
timber on it. If I could walk over the tract and pick out a place that 
suited me to build I would not mind allowing a good tenant to build 
and open a small field on the tract, and I am willing for you to pick 
out a pretty place to build on for me. So if you see a good tenant that 
will build a house and open a small field on the tract I will get you 
to make the best arrangements with him that you can for me, and you 
can get Brother John to take you over there, so you can pick out the 
spot to build on. Any place that you pick out' will suit me. If you 
collect any money of mine keep it until I call on you for it, and try and 
collect all yo~ l  can for me. My sweet sister, I don't want you to 
trouble yourself or to allow these little trifles of mine that I speak to 
you about to bother you in the least; I merely mention them that you 
may know how to act in case you.should feel like attending to them for 
me or should have a convenient opportunity. I don't get any letters 
at  all from North Carolina, except from you. I used to have several 
correspondents back there, but it has been so long since I have had a 
letter or written to them that I don't know who owes, they or I. Give 
my best love to Brother John aud all the family, especially to Cousin 
Rini. How is ma and the children getting on? I am going to write 
to nfollie and Frank soon. Do you get letters from .................... ? Give 

her my best love. I am going to write to her soon. I believe 
( 208 ) I have written you all the news, and the mail boy is hurrying 

me; so I must close. I will write again soon. So, with a 
prayer to God to take care of you, I bid you good-bye. I am, as ever, 
your devoted brother, 

AUGUSTUS DAVIS. ' ' 

The court, upon the verdict, being of opinion that no part of the 
letter was the will of Augustus Davis, gave judgment accordingly, and 
the propounders appealed. 

S. F .  Mordecai  and  I?. S. S p r u i l l  for propoz~?zders. 
C .  M .  Cooke for appellees. 
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A V E R ~ ,  J. In response to the issix of devisnvit vel non the jury 
returned a special verdict, upon which the court helow rendered the 
judgnlent appealed from. The two elements of every will-that is, 
operative to transmit property-are that it shall disclose the inten- 
tion of the maker concerning the disposition of his property after his 
death, and that it shall be executed and attested according to the re- 
quirements of law. No particular form is prescribed or is necessary. 
Hom~ever inartificial the language in which it is expressed, and even 
where the apt legal words which ordinarily characterize a deed or 
power of attorney may not be used in it, if upon an examination of 
the whole instrument it appears that it was the purpose of the maker 
to give expression to his wishes as to the disposition of the whole or 
any portion of his property, to take effect after his death, it will be 
regarded as a will, unless the statutory requisites as to execution and 
attestation have been disregarded. Woen~er Am. Law A., see. 38, 
p. 60; Cross v. Cross, A. & E., 8 (C.  Ii. R.), 714; Byers v. Hoppe, 51 
Jfd., 206; In  The Goods of W. Coles, 2 Court of Probate and Di- 
vorce, 362. The paper-writing is a letter offered for probate as a 
holograph will, the material portion of which is as follows: 

"I hope you will get fixed on your place this year all ( 209 ) 
right. I am sorry you will have to sell your land that you 
got from our father's estate to make the payments. I don't think 
I will ever sell mine. When I get old I am going to build on it, so I 
can have it as a home when I get old. If I should die or get killed in 
Texas the place must belong to yon, and I would not want you to 

. sell it. I don't care about tenants put on i t ;  I am afraid they will 
destroy the timber on it. If I could walk over the tract and pick out 
a place that suited me to build I would not mind allowing a good ten- 
ant to build and open a small field on the tract, and I am willing for 
you to pick out a pretty place to build on for me. So if you see a good 
tenant that will build a house and open a small field on the tract 
I will get you to make the best arrangements with him that you can 
for me, and you can get Brother John to take you over there, so you 
can pick out the spot to build on. Any place that you pick out will 
suit me. If you collect any money of mine, keep it until I call on 
you for it, and try and collect all you can for me. My sweet sister, I 
don't want you to trouble yourself or to allow these little trifles of 
mine that I speak to you about to bother you in the least; I merely 
mention them that you may know how to act in case you should feel 
like attending to them for me or should have a convenient opportunity. 
I don't get any letters at all from North Carolina, except from you. 
I used to have several correspondents back there, but it has been so 



IN THE SUPREME COURT. [I18 

long ,since I have had a letter or written to them that I don't know 
who owes, they or I." 

The statutory requirement as to the execution and attestation of 
a holograph will, or so much thereof as is pertinent to the question 
here presented, is that it shall "be found among the valuable papers 

and effects of any deceased person, or shall have been lodged 
( 210 ) in the hands of any person for safe-keeping, and the same 

shall be in the handwriting of such deceased person, with his 
name subscribed thereto or inserted in some part of such will.'' The 
jury will find that every part of this letter is, as the required number 
of witnesses testified, in the handwriting of Augustus Davis. The 
letter from which the foregoing extract is taken was mailed at Stock- 
dale, Texas, and purported to have been dated 28 February, 1873, and 
received in due course of mail. The jury found as a presumption, 
arising from the fact that Augustus Davis had not been heard from 
in seven years, that he was dead. 

There is no safer rule for the interpretation of a statute, where a 
controversy arises as to the meaning of its language, in applying a 
general principle embodied in it to a particular state of facts, than 
to look to the reason which prompted its enactment. If the meaning 
of the words used in the statute were unmistakable, there is no ground 
for further dispute, because they must be interpreted according to 
their obvious meaning. Randall v. R. R., 104 N. C., 410. 

But the question whether a paper-writing has been lodged in the 
hands of another for safe-keeping is one that must be answered, when 
the paper has been in fact sent or given to another person by the 
maker, after a careful review of all of the attendant circumstances, 
and after considering them in connection with the writing, in order 
to determine what inferences may be fairly drawn from the words and 
conduct of the writer as to his purpose in sending or giving the writ- 
ing. The requirement of the statute is founded upon the idea that a 
decedent's estate should not be deemed to have been disposed of by 
any careless expression used by him in a letter, unless there was some- 
thing to indicate that he intended the writing not merely to subserve 

the purpose of expressing his present wishes, which might 
( 211 ) change, but that he intended to state how he desired to dis- 

pose of a part or the whole of his property after his death. 
Where a testator puts away a paper among his valuable papers, or 
gives it to another for safe-keeping, it is evidence that he wishes i t  
preserved, in order that it may serve the purpose after his death for 
which it purports to have been written. It is not essential that the 
maker of the instrument should use any particular words, such as "I 
lodge this paper with you for safe-keeping, as the law requires I 
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should do. " No such rigid rule was intended to be applied in the in- 
terpretation of the statute giving the privilege to one, ifiops consilii, 
and remote from those he loves, of providing for them, when the 
thought of their dependent condition comes up before him, even on 
a farm in the backwoods. Does the letter show upon its face that 
the writer was thinking of the contingency of his death while in 
Texas? Does it plainly express the disposition he wished made of the 
land if the contingency happened? The answer to these inquiries is 
in the words of the letter : "If I should die or get killed in Texas, 
the place must belong to you, and I mould not want you to sell it." 
I n  determining whether the letter was given to her for safe-keeping, 
i t  must be remembered that it shows she was charged with the duty 
of collecting what wasilue to him, and was presumably the custodian 
of any valuable papers left behind him. The law does not require men 
situated as Augustus Davis was to go through needless forms. He 
wrote her a letter expressive of his intention that she should have 
his land, and took pains in that connection, as if he thought i t  pos- 
sible that she might assert her rights under the letter, to add that 
when she should come into the inheritance he would prefer that she 
should not sell the land. I t  would seem to be sticking in the bark to 
allow the devise to fail because he took i t  for granted that 
she would lodge in some safe place without a special request ( 212 ) 
to do so a letter which might become so valuable to her. If 
he had written this expression of his wishes as to a devise to her to a 
stranger, without requesting him to preserve the letter, a different 
question would have been presented. But the law is founded upon 
reason and common sense, and therefore warrants the inference of an 
intent to leave with a person for safe-keeping a paper in the preser- 
vation of which the person entrusted with its custody is above all 
others most interested. Why add to the statement that the place must 
belong to her, upon his dying in Texas, the injunction to keep the 
letter safely? 

In  Cross v. Cross, supra, the facts were that P., being i& India, 
executed an instrument, attested by two witnesses, in the first 
part of which he constituted E. his attorney to collect notes, etc., 
but the latter part of the instrument is as follows: "And I do 
empower her, the said E., to hold and retain all proceeds of said 
property for her own use until I may return to England and claim 
possession in person, or, in the event of my death, I do hereby in my 
name assign and deliver to the said E.  the sole claim to the before- 
mentioned property, to be held by her during her life, and disposed 
of by her as she may deem proper at the time of her death. At the 
same time I wish i t  to be understood that I claim all right and title to 
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said property on mg- arrival in Great Britain, when the term of E.'s 
occupancy shall be considered at an end." True, that paper was at- 
tested by the requisite iiumber of witnesses to make a good devise, 
but the language is reproduced to show that substantially the same 
idea as that expressed in the letter was upheld as a testamentary dis- 
position of property. In both instruments there is a clear declaration 
of a desire and purpose that, in case the maker should not return to 

his old home by reason of dying at  his later place of abode, 
( 213 ) his property should go to the person, in one instance, named 

in the power of attorney, and, in the other, i11 the letter ad- 
dressed to her. Keither purports upon its face to be a devise, except, 
in so far  as the particular words used in it to convey a wish show it to  
be in law a devise or a disposition to take e&ct after death. Lan- 
guage about equivalent is used in letters in several of the other cases 
cited supra, and, though in sonie of them the suggestion that the letter 
be preserved is added, they nevertheless establish the principle that 
such language is evidence of the intent to make a disposition of prop- 
rty. If that purpose is unmistakably shown, i t  is clearly a reasonable 
inference that a letter transmitted by mail to one deeply interested in 
preserving i t  is sent by the writer for safe-keeping. He had better 
reason for believing that she would take care of i t  without such cau- 
tion than that another who had no interest in the result would keep 
it safely with an express request to do so. The statute is but an affirm- 
ance of the elementary principle that it is reasonable to suppose that 
a testator will manifest the wish to have his will safely kept, when i t  
does not upon its face purport to be a formal devise, but that purpose 
can be accomplished as readily by finding a custodian whose interest i t  
is to preserve it as by confining it to the care of a disinterested 
keeper and relying on his observance of the most solemn injunction to 
keep it safely. 

The case of St. John ' s  L o d g e  v. Callender,  26. N .  C., 335, is not 
analogous, because the writing propounded there was found, not 
amongst the papers of the niaker, but amongst those of his partner, 
who meantime had died, and there was no testimony offered, except the 
incompetent declaration of the deceased partner, as to how he acquired 

the custody. No% constat  that the paper had not been thrown 
( 214 ) into a waste basket by the niaker, with intent to destroy it, 

and picked up by his associate in business. But here it is 
found as a fact that the writer sent it by mail to his sister, in whose 
custody it was found, as might have been expected. 

The judgment is reversed. Let this opinion be certified, to the end 
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that judgment may be entered below on the special verdict in favor 
of the propounders. 

Judgment Reversed. 

FURCHES, J., dissenting: I cannot agree that this paper has been 
established, according to law, as the will of Augustus Davis. I t  does 
not seem to have been written as a will, nor, so far  as I can see, in- 
tended as a will. I t  is not execated as a will,*according to any of the 
requirements of the law. I t  has no attesting witnesses. It was not 
found among the valuable effects of the alleged testator after his death, 
nor was it deposited as a xi11 with anyone for safe-keeping. St. J o h n ' s  
L o d g e  v. Callencler, 26 N. C., 335 ; Sinzn~s v. S imm,  27 N. C., 684. 

In  my opinion, it must be the intention of the testator to make a 
will that is to dispose of his property by what he does, before it can be 
his will. And this intention must be manifest from the paper itself, 
or  it must be found by the jury; and the burden of sliowing this is 
on the propounders. 1 Redfield on Wills, star p. 174, and note. I 
do not believe a man can make his mill "onbenowins" to himself, and 
1 have no idea that it ever occurred to Augustus Davis that he was 
making his will when he wrote this letter. 

C i t e d :  S m i t h  v. L o a n  Assn., 119 N. C., 262; Keith v. Scales, 124 
N. C., 514; Kerr u. G i r d w o o d ,  138 N. C., 476, Overruled; Spencer v. 
Xpencer, W. C., 163 N. C., 88. 

-- 

( 215 ) 
WINNIFRED YOUNG v. J. R. ALFORD ET AL. 

1. I n  the trial of an  action on notes where the plea of the statute of limitations 
has been made, it is not incumbent on the plaintiff to prove tha t  payments 
alleged to hare bene made thereon were made by the debtor with the inten- 
tion of continuing the notes in force or reviving them, since the law pre- 
sumes sueh intention from the fact  of payment. 

2. Where, in the trial of an  action on notes to which the statute of limitations 
was pleaded, and in which the issue was whether there had been a payment 
continuing the note in force, it appeared tha t  the plaintiff got a quart of 
brandy from the debtor, who told her to  "let i t  go on the notes," and the 
plaintiff, valuing the brandy a t  76 cents, applied i t  as a credit on three 
notes, 25 cents on each note: Held, tha t  it mas proper to refuse to instruct 
the jury that, unless they found tha t  the debtor authorized plaintiff to  esti- 
mate the value and t o  divide it into three parts for  creclit on the three notes, 
they should return a verdict for the defendant. I n  sueh case i t  was the 
payment and not the amount thereof tha t  revived the debt, and being a 
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payment, and defendant not having directed how i t  should be applied, the 
plaintiff had the right to make the application and to divide i t  by crediting 
a part  on each note. 

3. The date when a payment is made and not when i t  is  entered on the note, 
governs as to i ts  effect under the statute of limitations. 

4. An endorsement of a payment on a note is not i n  itself evidence of the pay- 
ment, unless i t  is shown to have been made before the bar of the statute 
arose. 

5. Where there is any evidence a t  all, however slight, of a material fact, i t  is  
the better and safer rule to submit the issue to a jury, and a verdict render- 
ed thereon will not be disturbed. 

( 216 ) ACTION on notes and for the foreclosure of a mortgage 
securing the same, tried before Coble, J., at Spring Term, 

1895, of FRANKLIN. 
There was a verdict for the plaintiff, and from a judgment thereon 

the defendants appealed. 
The facts are fully stated in the opinion of Associate Jus t ice  

Purches.  

C .  M.  Cooke and T .  W .  Bicke t t  for plaintiff .  
P. S .  S p r u i l l  for defendants .  

FURCHES, J. This is a civil action of debt, evidenced by three 
notes, secured by mortgage, and a foreclosure of the mortgage. The 
execution of the notes and mortgage and their non-payment are ad- 
mitted. But defendant pleads and relies on the statute of limitations 
as a bar to plaintiff's action. The notes are under seal and were made 
in 1874, and this action was commenced in the spring of 1892. There 
had been several payments made and endorsed on these notes, but 
none of them had been made within ten years before the commence- 
ment of the action, except an endorsed payment on each one of them 
of 25 cents, bearing date 5 November, 1890. The defendant contends 
that his intestate made no such payment as the last mentioned, and 
this is the issue. If such payments were made, the plaintiff is entitled 
to judgment; and if not made, the defendant is entitled to judgment. 

I t  was in evidence that the plaintiff and defendant's intestate 
were brother and sister, and that plaintiff is quite an old lady, and 
that these endorsements of 25 cents are in the handwriting of one 
J. H. Alford, a son of plaintiff, who was acting as her agent at the 
time they bear date. Upon this testimony the plaintiff offered these 
endorsements in evidence. Defendant objected, and his objection was 

sustained. 
( 217 ) The plaintiff then offered as a witness Mrs. S. B. Harris, 
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who testified as follows: "I knew Simon Alford; don't remember 
when he died; it has been about three years ago; he was her uncle; 
he was in the habit of visiting at their house; the last time he 
visited was the year he died; don't remember how long before he 
died; at the last time he had a conversation with witness' mother 
about losing his sheep and horses ; talked about crediting some brandy ; 
spoke of the notes; he said credit the brandy on his note; that would 
be the only way it would ever be paid. He brought it up, talking 
about paying the,n; said send down there and get brandy and credit 
on his notes; it would be the only way he could ever pay it." . 

Plaintiff then introduced J. H. Harris, who testified as follows: 
"I am a son-in-law of plaintiff; knew Simon Alford. Nrs. Young is 
at  home; saw Alford at Mrs. Winnie Young's not long before he died. 
Simon had been over to the still. Witness stayed with Mrs. Young 
about three years after he was married. Simon Alford was there. 
Winnie said she wanted brandy, but she didn't have the money, and 
Simon said, 'Why don't you send down and get some brandy from 
him?'  She said she didn't have the money, and he said he owed her 
more than he would ever pay her. 'You send downand get the brandy 
and let that go on-he didn't say on what; he said he owed her more 
than he would ever pay her in his lifetime, but there would be enough 
left after he was dead to pay her. She said she would never trouble 
him as long as he lived. Went to Simon's for Winnie after Simon 
got sick; when she got ready to start she got a quart of brandy, took 
out some money and said she thought she would pay him for the 
brandy, and he said no, that he owed her more than he would 
ever pay her, and let that go on. She said she thought he ( 218 ) 
needed some money. Brandy was worth 75 cents per quart. 

D. E. Harris testified that the plaintiff, 'CVinnifred Young, had been 
feeble for a good many years. 

The court then allowed these endorsements to be read to the jury, 
and the defendant excepted. 

These notes being barred by the statute, they could only be revived 
by a written acknowledgement or a payment made on them by de- 
fendant's intestate. There is no claim that he revived them in writ- 
ing. And the question is, did he do so by making a payment in 1890, 
as alleged by plaintiff? The jury have found that he did, and this 
ends the matter, unless there was error committed by the court on the 
trial. The defendant says there was, as is pointed out by his excep- 
tions. 

Defendant's first prayer for instructions asked the court to charge 
that where the statute of limitations is pleaded it devolves on the 
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plaintiff to show that his action was not barred. This prayer was 
given. 

In  defendant's second prayer for instruction he asked the court to 
charge "that unless the jury are satisfied that defendant's intestate 
intended that the alleged payments, if he made them, should renew his 
obligation upon the bonds, they will return a verdict for the defend- 
ant." This prayer was refused, and defendant excepted. In this 
there was no error. If the payment was made, and nothing else ap- 
pearing, the lam presumed the intention, and it was not necessary for 
the plaintiff to prove what the law presumed from the fact of pay- 
ment. Woodhouse v. Simmons, 73 N. C., 30; Williunls v. Alexander, 
51 N. C., 137. 

In  defendant's third prayer he asked the court to instruct the 
jury as follows : "I t  is not the mere endorsement of a credit upon the 
notes by the holder which will have the effect of reviving the liabil- 

ity, but an actual papnent made and received as such; and un- 
( 219 ) less the jury believe that Simon Alford did let plaintiff have 

the brandy, intending it as a payment on these notes, and that 
plaintiff received it, intending it as such payment, and that the brandy 
was an actual payment, they will return a verdict for the defendant." 
This instruction was given. But we bring it forward as a part of his 
Honor's charge. 

Defendant's fourth prayer for instructions was as follows: " In  
order to make specific articles a payment, they must be received as 
payments by the holder of the note and intended as payments by the 
maker, or, by subsequent agreement between the parties, applied as 
such." This instruction was given. But we bring i t  forward for the 
same reason that we brought forward the third-as a part of his 
Honor's charge. 

Defendant's fifth prayer was as follows : "A payment, if made 
at  all, can only be made by the debtor; and in order to entitle the 
plaintiff to recover she must show to the satisfaction of the jury that 
defendant Simon Alford authorized her to estimate the value of the 
brandy herself, and to divide it into three parts, in order to credit 
the bonds with 25 cents each, with the view of bringing them back 
into date ; that this act was the mutual act of the parties, and not the 
act solely of the plaintiff, and unless the jury do so find the facts they 
will return a verdict for defendant." This prayer was refused, and 
the defendant excepted. 

The issue in this trial is as to whether the brandy was a payment, 
and not as to whether the plaintiff had priced i t  too high or too low. 
The only evidence as to its value was 75 cents; but if i t  was only 



N. C.] FEBRUARY TERM, 1896. 

worth half that amount, and it was m d e  as a paynzent,  i t  was just the 
same, in effect, so fa r  as reviving the debts, as if i t  had been 
worth twice as much. I t  was t h e  p a y m e n t  and not the amount ( 220 ) 
that  revived the debt;  and if it was a payment, defendant 
not having made the application, the plaintiff had the right to make 
it. Moss v .  A d a m s ,  39 N .  C., 42; S p r i d d e  v .  X a r t i n ,  72 N .  C., 92; 
Moose v. Bar.rzhardf, 116 N .  C., 783; Loqzy v .  Ni l l er ,  93 N .  C., 233. 
And  if the plaintiff had the right to make the application, she had the 
right to divide it and to credit a part  on each note. S u g g  v. W a t s o n ,  
101 N .  C., 188; W i t t k o w s k y  v. Reid ,  84 N .  C., 21. 

Defenclant's sixth prayer is as follows: "Unless there is evi- 
dence, outside of the credits themselves, that they mere put  on the 
bonds the day they purported to be put  there, and unless there is 
evidence further sufficient to satisfy you as to the hand-writing of such 
endorsements, the defendants are entitled to your verdict, and you 
will answer the issue as to the statute of limitations 'Yes.' " The 
court refused this prayer for instructions, and committed no error in 
doing so. The effect of the prayer was to make the statute of limita- 
tions depend upon the date of the entry or endorsement on the notes, 
and not on the payments. The endorsements were not payments, and 
did not revive the notes. This was done by the payments. W o o d -  
house v .  Sinzmons and Williavzs v. Alexander ,  supra;  B a n k  v. Harris ,  
96 N .  C., 118. The endorsements, of themselves, were not even evi- 
dence of payments, as mas held by the court on the trial below, when 
his-Honor refused to allow them to be read in evidence, upon proof 
of handwriting, when first offered; but when there was evidence 
tending to prove the payment, they then became competent evidence 
to show the application, and they m7ere then allowed to be read in 
evidence. 

I t  is t rue  that a different rule prevails where an  enciorsecl pay- 
ment appears to be made before the statute bars, and when it was 
against the interest of the party making it. Woodhouse  v .  Simnaons, 
supra .  I n  this case, if it is shown that the endorsement was made a t  
the  time it bears date-that is, if it is shown to have been 
made before the statute had become a bar-the endorsement ( 221 ) 
then becomes evidence of the payment. Woodhozue  v .  Sim- 
mons  and W i l l i a m s  v. A lexander ,  supra.  But still i t  is not the en- 
dorsement which revives the note, but the payment ( B a n k  v .  Harris ,  
s u p r a ) ,  and the endorsement in such cases as this becomes evidence 
of the payment. Will ia?us v. Alexamier ,  supra.  

The defendant's eighth and ninth prayers were given, with very 
slight modifications, and defendant was not prejudiced by these modi- 
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fications. Besides, the modifications were proper, and the law in- 
volved in them has not been discussed in what we have said above. 

The defendant's tenth, eleventh, twelfth and thirteenth prayers 
were properly refused by the court. The tenth is as to whether the 
brandy was a payment, and as to its value. The eleventh is as to the 
plaintiff's right to "split" it up and apply it as a payinent on the 
three notes, and the twelfth is also as to the right of plaintiff to make 
the application-all of which have been discussed antl disposed of in 
what has already been said. 

The thirteenth prayer presents the main point in the case, as. to 
whether there was any evidence of payment or any such evidence as 
should have been submitted to the jury. If there was not, the de- 
fendant was entitled to this prayer. Wittkowskg v. Wasson, 71 N. C., 
451 ; State v. Vimon, 63 N. C., 335. This rule is well established, but 
where the evidence is slight there is often difficulty in making the ap- 
plication; and in such cases it is the safe rule to submit the cpestion 
to the good sense of the jury. State u. L411en, 48 N. C., 257. I t  is true 
the evidence of this payment was not very positive. But there was cer- 
tainly some evidence; there was more than a scintilla-more than there 
was in Wittkowsky v. Wasson, or S.  v. Vinson, supra-more than 

would authorize the court in saying there was no evidence 
( 222 ) and to take the issue from the jury; and had his Honor done 

so, he would have committed an error which would have en- 
titled the p la in t2  to a new trial. This being so, it cannot be error in 
the court to submit the issue of payment to the jury; and as the jury 
have found the payment, and as we find no error in the record, the 
judgment must be affirmed. 

This opinion does not overrule the case of Young v. Alford, 113 
N. C., 130. I t  was before this Court at that time on quite a different 
state of facts. I t  then presented two questions-one as to whether the 
endorsed payments after the claim is barred by the statute were evi- 
dence of actual payment-and the Court held they were not. This 
was held to be so on the trial below, and this question is not pre- 
sented by this appeal, but in the discussion we have sustained that 
ruling. The other question was as to whether the indebtedness, which 
would be a counterclaim, would rebut the statutory bar or revive the 
indebtedness when barred. That question is not presented by this 
appeal ; but if it were we would sustain that ruling.. The judgment is 

Affirmed. 

Cited: Weeks v. R. R., 119 N. C., 742; Spruill v. Ins. Co., 120 
N. C., 149; S. v. Gragg, 122 N. C., 1091; Gupton v. Hawkins, 126 N. 
C., 83; Bond v. Wilson, 129 N. C., 388; Lee v. fManley, 154 N. C., 246. 
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C. J. CRUDUP ET AL. V. J. N. HOLDING ET AL.* 

WILL, C O N S T R U C ~ O N  QB-DEVISE TO WIFE-TRUST. 
A testator devised as follows: "I give to my beloved wife * * * all my 

property of every description, to keep and hold together for her use and 
the use of my children, after my just debts are paid": Held, that the widow 
holds the estate during her life, as trustee for her own use and the use 
of the children, and has no power to sell or convey any estate. 

ACTION heard at  April Term, 1895, of FRANKLIN, before ( 223 ) 
Coble, J., on exceptions to the report of T. W. Bickett, referee. 

The purpose of the action was to obtain a construction of the will 
of Dr. E .  A. Crudup and to set aside a deed that had been executed by 
C. J. Crudup, the widow, and some of the children of the testator, in 
the attempt to convey a fee simple, etc. 

W .  M.  Person  and  S h e p h e r d  & Busbee  for plaintiffs.  
P. X. Xprui l l  and  S. P. Mordecai  for de fendants .  

FAIRCLOTH, C. J. E.  A. Crudup died 1 April, 1876, leav- 
ing him surviving his wife, Columbia J. Crudup, and eight ( 230 ) 
minor children, seized and possessed of real and personal 
property. His will was as follows : 

"I, Edward A. Cradup, of the State of ru'orth Carolina, Franklin 
County, being of sound mind and disposing memory, make this, my 
last will and testament. Item is, I give to my beloved wife, Columbia 
Crudup, all my property of every description, to keep and hold to- 
gether for her use and the use of my children, after my just debts are 
paid. This 31 March, 1876. "EDWARD A. CRUDUP- 

"Witnesses : J. C. FOWLER, G. &'I. COOLEY. " 

The plaintiff C. J. Crudup was duly qualified executrix, and the 
other plaintiffs are the children of the said testator, some of whom are 
now of full age, and have made deeds of conveyance for their interest 
in said lands to the defendants, the said C. J. Crudup having joined 
with them in so doing. 

The question presented is whether the wife and children, upon 
the death of the testator, took a fee sin~ple estate as tenants in com- 
mon, or whether the said C. J. Crudup, the widow, holds the estate as 
trustee for her own use and the use of the children, without power to 
sell or convey any estate. 

The rule is well settled that such questions must be determined 
by the intention of the testator, and that is to be ascertained by look- 
ing at  the whole instrument in the light of surrounding circumstances. 

* CLARK and MONTGOMERY, JJ., did not s i t  on the  hearing of t h i s  appeal. I 
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Holt v. Holt, 114 N .  C., 211. These circumstances appear from the 
foregoing statement; and, looking at  the language in its natural bear- 
ing upon the situation, we think the testator intended that his wife 
should take and hold his entire estate, after the debts were paid, and 
keep it  during her life, and also keep the children with her during 

- their-minorit* a n 8  u s 9 i L b t b + ~ d v a ~ 1 @ + f c , r t L b e n e f i t  
( 231 ) of herself and his children, and this we declare to be the 

meaning. It appears to us to be as if he had said: "I desire 
that you, as long as you live, keep my minor children with you as the 
family; care and provide for them as well as you can; and to enable 
you to do so I leave all my property with you, to be used for your 
mutual comfort for that length of time. I adopt this plain and simple 
plan in  order to avoid the necessity, expense and risk of the appoint- 
ment of a guardian and administrations, if any of the children should 
die under age, and also to save the property from waste until the 
children shall have arrived at more mature age." 

Taking this view, the trustee, having no power under the will to 
do so, could not sell or mortgage any par t  of the property, as that 
would at  once defeat the intent of the testator. We refer in support 
of this view to Young v. Young, 68 N .  C.,  309, where A gave to his 
wife "all my estate-real, personal and mixed-to be managed by her 
(and that she may be enabled the better to control and manage our 
children), to be disposed of by her to them in that manner she may 
think best for their good and her own happiness." Held to be a gift 
to the wife in trust, not for herself nor for the children alone, but for 
both, to be managed at her discretion for the benefit of herself and 
children. Held further, that the trust is coupled with the power to 
dispose of the property at her own discretion as to time, quantity and 
person, and that no one of them is entitled as of right to have a share 
of the property allotted to hini upon his arrival a t  age. 

This is much like the present case, with some discretionary power 
in  the trustee not found in the instrument before us. The defendants 
contend that upon the testator's death the wife and children were 
seized in  fee as tenants in comnlon and could dispose of their interest 

a t  will. We cannot assent to that view. That would have 
( 232 ) been so if Crudup had died intestate, with the slight differ- 

ence as to the widow in taking one-ninth of the whole instead 
of a life estate in one-third as her dower, and there was no reason for 
making a will to dispose of property "according to law." We have ex- 
amined the decisions of this Court cited by the defendant, and do not 
find any in conflict with our view of this case. With this question 
settled, i t  is not necessary to consider the other questions propounded 
between the defendant and those children who have undertaken to 
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assign their supposed interest. These will be in order after the death 
of the trustee, C. J. Crudup, as the parties may deem proper. 

Judgment Reversed. 

Cited:  Crudup v .  Thomas, 126 N.  C. ,  334, 339; Deans u. Gay, 132 
N.  C., 229; W a t t s  v .  G r i f / i ~ ,  137 N .  C.,  577; Jarrell v. Dyer,  170 N. 
C., 178. 

POCAHONTAS COAL COMPANY v. HENDERSON ELECTRIC LIGHT 
AND POWER COMPANY 

MORTGAGE OF CORPORATION PROPERTY-PRIORITY OF DEBTS FOR LABOR AKD M-4; 
TERIALS. 

1. Debts of a corporation for labor performed or materials furnished t o  keep i t  
" a  going concern," have a priority over a mortgage previously recorded, 
although the labor done or materials furnished do not add to  the plant or 
enhance i ts  value (Code, section 1255). 

2. Coal furnished to and used by an  electric light and pomer company to  enable 
i t  to operate i ts  plant is "material furnished," within the meaning of 
section 1255 of The Code. 

AVERT, J., dissenting. 

ACTION tried before McIver, J . ,  a t  October Term, 1895, of ( 233 ) 
VANCE, on an  appeal from the judgment of a justice of the 
peace. 

The purpose of the action was to collect $131.87, with interest 
from 1 December, 1894, of the defendant corporation, due for coal 
consumed in  operating defendant's plant, and to establish the priority 
of said claim over certain pre-existing debts, secured by deeds of trust  
on the property of the defendant corporation, under section 1255 of 
The Code. 

A jury trial  was waived and the matter was submitted upon facts 
agreed, and his Honor gave judgment in  favor the plaintiff for the 
amount claimed, but held that the same had no priority over the 
anterior secured claims, from which last ruling the plaintiff appealed. 

W .  B. Shaw for plaintiff. 
A. C. Zoll icofer for defendant.  

FURCHES, J .  I n  1892 the defendant, the Henderson Electric Light 
and Power Company, made a mortgage to Zollicoffer to secure a par t  
of the purchase money of the concern. I n  1893 i t  made another mort- 
gage to Cooper to secure borrowed money. After the making of these 
mortgages the defendant company continued to operate the concern, 
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which is a corporation, by and with the knowledge and consent of the 
mortgagees. That one Bridgers was in the management and control 
of the corporation, with full power and authority to purchase material, 
hire hands and operate the concern, which he did; and during this 
time, and in December, 1894, the defendant, through its agent, 
Eridgers, purchased coal of the plaintiff, which was used an8 con- 
sumed by defendant company. I t  is for the debt created by the 

purchase of this coal that plaintiff brings this action. The 
( 234 ) liability of the defendant is not denied, but plaintiff claims 

that defendant's property is liable under execution for its 
debt, notwithstanding the mortgages. This the mortgagees deny (hav- 
ing made themselves parties), and this is the question presented for 
our determination. 

Under the general law there can be no doubt that the position of 
the defendant mortgagees would be sustained. But the plaintiff puts 
its contention under section 1255 of The Code, and it depends upon 
the construction given to this section, whether the property so mort- 
gaged is still liable for the plaintiff's debt. 

This section differs entirely from section 1781, which creates or 
provides for creating a lien as a security for certain debts. I t  (sec- 
tion 1255) creates no lien, but undertakes to afford the creditor pro- 
tection by disabling corporations from conveying their property by 
mortgage, freed from liability upon a judgment obtained against such 
corporations "for labor performed, for material furnished or torts 
committed by such corporations, their agents or employees." This 
itatute must mean such labor performed, such material furnished and 
fiuch torts committed after making the mortgage, as the act was passed 
in 1879. If it were for liabilities existing prior to making the mort- 
gage, they would have been provided by section 685, which was en- 
acted in 1798, and there would have been no need for the enactment 
of section 1255. 

This construction seems to be so manifest from the provisions of 
sections 685, 12% and 1781 that we would not feel called upon to dis- 
cuss them further but for the construction put on section 1255 in the 
case of Paper Co. v. Publishing Co., 115 N. C., 143, and what is said 
by the Court in the discussion of Bank v. Mfg. Co., 96 N. C., 298. In  

these cases section 1255 was treated as a statutory lien, or at  
C 235 ) least i t  was discussed in connection with section 1781 and in- 

terpreted in the light of the construction put on that section 
by the Court. If both statutes provided a statutory lien for the credi- 
tor, and section 1781 had been construed, it is within the usual line of 
interpretation to reason by way of analogy from the construction 
given to section 1781 in construing section 1255; but if they are not 
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both statutory lien laws, then this mode of reasoning and construction 
is erroneous and misleading. I t  is admitted that section 1781 provides 
for a lien on the property, which, like a mortgage, follows it wherever 
i t  goes, if the act is conplied with; and under this statute (1781), for 
"material furnished," it must be such material as enters into and 
becomes a part of the property and adds to its value. But no such 
lien is provided for in section 1255; and to show that none was in- 
tended, and in fact that none can exist, it is only necessary to reflect a 
moment and inquire what benefit there could be to the defendant's 
property by defendant's committing a tort  'on the plaintiff. And 
this is one of the claims that section 1255 provides for. As we have 
said, this section neither creates nor provides for the creation of a 
lien. It does not seem to provide against prior juclgment liens, whether 
taken upon a prior or a subsequent debt; nor does it provide against 
an absolute bona fide sale, but only provides that the property mort- 
gaged shall stand, so far  as these debts and liabilities are concerned, 
just as if there had been no such mortgage made. 

I t  is claimed that it would be a great hardship to hold that this 
property is liable to plaintiff's judgmeat, notwithstanding the de- 
fendant's n~ortgages were duly registered before the plaintiff's debt 
was made; but it does not appear so to as. This section was a part of 
the public laws of the State long before and at the date of these 
mortgages, and entered into and became a part of the contract ( 236 ) 
and conditions of the mortgages. McClees v. AIeekins, 117 N.  
C., 34. 

Section 1255 was enacted after sections 685 and 1781, and could 
not have been intended to give the same relief they gave; and it is 
equally certain it was passed for the benefit of the class of persons 
mentioned in the enactment, and it is the duty of the Court to take 
into consideration the object for which it was passed and to con- 
strue i t  in that light, Potter's Dwarris on Statutes, p. 128. 

The only remaining question to be considered is as to the "material 
furnished." This term, too, should be interpreted in the same spirit 
as that laid down above-by considering the evil to be remedied and 
the relief to be afforded. Potter, supra,  pp. 127, 132, 141; i%!illard v. 
Lawrence, 16 How. ( U .  S.), 261. The object seems to have been two- 
fold-one to enable such concerns to continue their operations, which 
they would probably not be able to do if it was known they had noth- 
ing out of which their employees and contractors could make their 
debts, but the other and probably the principal object moving to this 
enactment was to give protection to this class of laborers and contrac- 
tors, who had contributed their labor and material to keep the concern 
going. There is no contention that the terms of the act do not include 
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the fireman who sho~reled the coal into the furnace; and if it includes 
him, why should it not include the man who furnished the coal? One 
was as necessary to the operation of the concern as the other; and that 
mas certainly one of the objects in view in passing the enactment. We 
must conclude that coal, which was necessary to run  the concern, is em- 
braced within the terms "material furnished." Potter, supra, p. 143; 
Xillard v. Lawrence, supra; Etheridge v. Palin, 72 N. C., 213. There- 

fore, while we hold that plaintiff, under section 1255, had no 
( 237 ) lien on the plant of the defendant conpany for its debt, yet the 

niortgages mentioned are no bar to plaintiff's proceeding to 
enforce its judglnent against the property by execution. There is 
error in  that part  of the judgment appealed from. The property 
mortgaged has been sold, but it is stated that the purchasers took with 
full  notice of plaintiff's claim, and for convenience in the discussiou 
me have used the term "mortgagees." 

Error .  

Cited: Lnngston v. Iw,p. Co., 120 S. C., 134; James v. Lzmber  
Co., 122 N .  C., 160; Dwzavant v. R. R. ,  ib., 1001; Belvin v. Paper Co., 
123 N.  C., 147; R. R .  v. Burnet t ,  ib., 213; W i l l i a ~ n s  v. R..R., 126 N. C., 
920; Fisher v .  B a ~ z k ,  132 N.  C.,  778; Cheeseborough v .  Xanatorizcnz, 134 
N .  C., 247; Clement v. l i ing ,  152 N.  C., 462, 465; Riley v. Sears, 156 
N .  C., 269; Norfleet v. Cotton Factory, 172 Y. C., 834. 

M. NILLHISER & CO. v. W. H. PLEASANT8 ET AL. 

1. Where there is no allegation of fraud or mistake in  the execution of a writing, 
which embraces the whole contract between the parties, the nature and 
effect of the contract are matters of judicial construction upon an inspection 
of the whole instrument. 

2. Whether a n  instrument conveying property for the payment of a debt is a 
mortgage or deed of trust depends, not upon what i t  is called, but upon 
the powers, rights and duties conferred upon the parties named in the deed, 
and especially upon the grantee. 

3. Where one partner conveyed all his interest i n  partnership chattels to his indi- 
vidual creditor to secure his debt, the instrument providing that  the goods 
so conveyed should remain in the place of business, subject to  all the rights 
of the other partner, that  the firm debts should first be discharged and tha t  
only the net interest of the grantor should be subjected t p  the grantee's 
debt:  Held, that  the instrument was a mortgage securing the individual debt 
of the maker to  the grantee and not a deed of trust  imposing on him the 
duty to  take into his possession the entire interest of the grantor in order 
to  protect other creditors of the firm. 
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ACTION by Millhiser & Co. against W. H. Pleasants to ( 238 ) 
have the latter declared a trustee for the benefit of creditors, 
and to recover from .him, as such trustee, certain amounts claimed to 
be due plaintiffs, tried before Hoke, J., and a jury, at Fall Term, 
1895, of FRANKLIN. 

The deed of assignnient from Jacob Thomas to the defendant, 
under which plaintiff sought to have defendant declared a trustee, 
was as follomrs: 

"This deed, made this 17 November, 1891, by Jacob Thomas to  
W. H .  Pleasants, witnesseth: That whereas the said Jacob Thomas 
is justly indebted to W. H. Pleasants and R. G. Hart,  trading as 
Pleasants & Hart, in the sum of $220, or thereabouts, due by account, 
and to W. H. Pleasants in the sum of $170, due by note; and whereas 
he is desirous of securing to said Pleasants & Hart and to said Pleas- 
ants the amount due each: 

"Kow, therefore, for and in consideration of the preniises and for 
the purposes aforesaid, and for the further consideration of $10 by 
the said W. H. Pleasants to the said Jacob Thornas paid, receipt for 
which is acknowledged and surrendered, the said Jacob Thomas does 
hereby sell and convey to the said W. H. Pleasants and to his assigns 
the following described personal property, to-wit : all the leaf tobacco 
of said Jacob Thomas in the basement of the Riverside ware- 
house or in the warehouse of Pleasant & Hart or elsewhere; ( 239 ) 
all the interest of the said Jacob Thomas in and to the tobacco 
raised during the year 1891 on the land of W. H. Pleasants by Thomas 
& Pippin; the one-half interest of the said Jacob Thomas in and to 
the stock of goods, wares and merchandise, store furniture, and so 
forth, of Pippin & Thomas, now in the Carlisle store, on Xain Street, 
next to Crenshaw, Hicks & Allen; to have and to hold the said tobacco 
herein conveyed, and the interest in goods, wares and merchandise, 
unto him, the said W. H. Pleasants, and to his personal representatives 
and assigns; but on this special trust, however-that is to say, the 

aaid W. H. Pleasants shall, ininzediately upon execution of this paper, 
take possession of the tobacco herein conveyed, and shall, at the best 
advantage and for the best prices obtainable, sell the same, the net 
amount of sales from which shall be applied to the satisfaction, in so 
far  as it may extend, of the debt due Pleasants & Hart, and W. H. 
Pleasants, as aforesaid. The stock of goods herein conveyed, or the 
interest in the same herein conveyed, shall be and remain in the store 
or place of business of the firm, and the said W. H. Pleasants is simply 
put into possession of said stock of goods as a partner of said Pippin in 
lieu of the said Thomas, subject to all the rights of the said Pippin in 
the premises, and with the express declaration that the partnership 
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debts and liabilities are first to be discharged as by law required, and 
only the net interest of the said Jacob Thomas shall be and is hereby 
made subject to the debts herein attempted to be secured, and the said 
Pippin is hereby directed to pay over to the said W. H. Pleasants the 
net amount ascertained to be due the said Thomas. So much of the 

proceeds of the sale of the tobacco herein conveyed and of the 
( 240 ) interest of the said Thomas in the said partnership as may be 

, necessary to pay the debts herein named shall be applied by 
the said W. H. Pleasants to that purpose, after he has first paid the 
cost of executing this trust, .including cost of probating and recording 
this deed, and a reasonable fee to the attorney for drawing the same, 
and the balance, if any, sliall be paid over to the said Jacob Thomas 
or his assigns. 

" In  testimony of which, the said Jacob Thomas has hereunto set 
his hand and seal, the day and date above written. 

('JACOB THONAS [Seal.] 
"Witness : W. H. PLEASANTS, JR. " 
On the trial, his Honor having intimated his opinion that the deed 

imposed no duty on the trustee to look after the interest .of partner- 
. ship creditors, unless he voluntarily assumed to do so and took pos- 

session of the goods (in which case he would be held to strict account), 
and it being admitted that defendant did not take possession of the 
goods, etc., the plaintiff submitted to a nonsuit and appealed. 

W .  M.  Person,  Shepherd  & Bztsbee and T h o m a s  B. W i l d e r  for 
p1a in t i . f~ .  

P. S. S p r z ~ i l l ,  T .  W .  B i c k e t t  a?zd R. 0. B u r t o n  for de fendants .  

MONTGOMERY, J .  The only question raised by the appeal is, was 
the failure of the defendant to take into his possession for the benefit 
of the plaintiffs the one-half interest of Thomas in the partnership 
goods of Pippin & Thomas, under the deed from Thomas to the de- 
fendant, a breach of duty which the defendant owed to the plaintiffs?. 

And this question will find its solution in the proper legal 
( 241 ) construction of the deed itself. That instrument, which is the 

foundation of this action, embraced the whole contract be- 
tween the defendant and his debtor, Thomas; and as there was no * 

allegation in the complaint that there was either fraud or mistake in 
its execution, the court below held properly that the nature and effect 
of the contract was a matter of judicial comtruction, and intimated 
that the plaintiffs could not recover. Whether a paper-writing be a 
deed of trust or whether it be a mortgage depends, not upon what it 
may be styled, but upon the powers, the rights and the duties con- 
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ferred upon the parties named in the deed, and especially upon those 
conferred on the grantee, these powers and duties and rights 
being the subject of legal canstruction, upon an inspection of the whole 
instrument. In  this case, if the deed be simply a mortgage made to 
secure the debts which the grantor owed the defendant, the plaintiffs 
cannot recover, and there was no error in the ruling made by his 
Honor. If,  on the other hand, it appears that any duty was imposed 
on the defendant in the deed to act for or to protect any interests of 
the plaintiffs, the defendant having undertaken the execution of the 
deed as to those parts which %ere for his benefit, he mill be held a 
trustee and accountable to the plaintiffs for any damages which they 
may have sustained by reason of his failure to fully execute the trust. 
A mortgage is a security for debt, with the right in the debtor to pay 
the debt and thus redeem his property. In  a deed of trust for credi- 
tors there is a security for debt, and at  the same time duties and 
powers are conferred upon the trustee for the benefit of all the credi- 
tors, which he can neglect to perform only at  his peril. The plaintiffs 
contend that the instrument is a deed of trust, and that by its pro- 
visions the defendant was required to take into his possession the goods 
conveyed to him, and to hold and dispose of the same for their 
benefit; and that, having executed the trust upon other prop- ( 242 ) 
erty conveyed in the deed for his own benefit, he could not 
refuse to execute that part of the trust which was of benefit to them. 
The debtor, Thomas, if he had intended and desired to confer upon 
the defendant such power, would have had no right in law to do so. 
If,  under the deed, the defendant had demanded of the other partner, 
Pippin, possession of the goods conveyed to him by Thomas for the 
purpose of controlling and disposing of them for the plaintiff's benefit, 
the partnership would have been dissolved and the surviving partner, 
Pippin, himself entitled to settle the partnership affairs, clispose of 
its assets and pay its debts. The rights of Pippin in all the partner- 
ship matters, both in its continuance and after its dissolution, accrued 
on the formation of the partnership with Thomas and no assignment by 
Thomas of his interest in the goods of the partnership could abridge 
o r  destroy those rights. Jones on Chattel Mortgages, sec. 45. But no 
such purpose or intimation on the part of Thomas appears in the deed, 
either in its language or by any proper construction that may be put 
upon it. Only the net interest of Thomas in the stock of goods, after the 
partnership debts had been discharged, as by law required, was con- 
veyed to the defendant (for the benefit of the defendant's debts alone) 
and the net amount to be ascertained by the other partner, Pippin, and 
paid over to the defendant by Pippin, as the plain and clear words of 
the deed declare: "The stock of goods herein conveyed, or the in- 
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terest in the same herein coareyed, shall be and remain in the store 
or place of business of the firm, and the said W. H. Pleasants is simply 
put into possession of said stock of goods as a partner of said Pippin 
in lieu of the said Thomas, subject to all the rights of the said Pippin 

in the premises, and with the express declaration that the part- 
( 243 ) nership debts and liabilities are first to be discharged as by 

law required, and only the net interest of the said Jacob 
Thomas shall be and is hereby made subject to the debts herein at- 
tempted to be secured, and the said Pippin is hereby directed to pay 
over to the said W. H. Pleasants the get amount ascertained to be due 
the said Thomas." 

I n  our opinion the deed is only a mortgage, and was executed to 
secure only the debts of the defendant; and, of course, he had the 
right to enforce his rights, in whole or in part, as he sam* fit. If he by 
any means, with the consent of Pippin, had taken possession of the 
goods conveyed to him b ~ -  Thomas, he would have been responsible to 
the plaintiffs for their value upon the principle decided in Brnssfield 
v. Powell ,  117 N .  C., 140. 

The recitals in the deed declare expressly that the purpose of the 
grantor was to secure his indebtedness to the defendant. The plain- 
tiffs, includiiig all other partnership creditors of Pippin & Thomas, 
have no cause of complaint against the defendant, for he did not have 
the right in law to take from the possession of Pippin the interest of 
Thomas in the partnership goods, under the deed, if he had been dis- 
posed so to do. There was no error in the ruling of his Honor, and 
the judgment is 

Afflrmed. 

Cited: D m i e l  23. Cro~ce l l ,  125 N. C., 522. 

( 244 ) 
HENRY KIRBY v. ALEXANDER BOYETTE ET AL. 

STARE DECISIS-RULE OF PROPERTY-FEME COVERT-SEPARATE ESTATE OF MAR- 
RIED ~ODIAN-TRUST FOR MARRIED WOXAN-POTTER O F  DISPOSITION. 

1. Where a rule of property established by this Court more than thirty years 
ago is  sought to be changed, this Court will not disturb it, whatever might 
be the present view of the Court upon the subject, if it vere  presented as  
res nova. 

2. Where a married woman acquires the title to land before or af ter  marriage, 
without any qualification or restriction upon her right of alienation, she 
can dispose of i t  during her lifetime only in the miy  pointed out in the 
Constitution (Article X, section 6) .  
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3. The Constitution imposes no limitation upon the right of a grantor or devisor 
to restrict or enlarge, by the terms of the instrument through which title 
passes, her jus disponendi. 

4. The words "for the sole and separate use," or equivalent language, qualifying 
the estate of a trustee for a married xi-oman, must be construed as manifest- 
ing the intent on the part  of the grantor to limit her right of alienation 
to the mode and manner expressly provided in the instrument by which the 
estate is created. 

PETITION TO REHEAR case reported in 116 N. C., 165. 

S h e p h e r d  d Busbee  for pe t i t iomrs .  
H.  G. Connor  a n d  POU d P o u  c o n f ~ a .  

AVERY, J. An examination of the brief filed by counsel ( 254 ) 
for the appellant in H a r d y  v. H o l l y ,  84 N. C., 661, will show 
that the argument in that case fnlly covered the ground upon which 
we are asked to review the decision of this Court ( K i r b y  v. Boye t te ,  
116 N.  C., 165), and with it to overrule a line of cases extending over 
fifteen years past. The exhaustive brief of the learned counsel who 
appeared in that case, and the questions raised by the appeal, invited 
and demanded at that juncture a review of the previous cases 
in which the doctrine of the respective rights and powers of ( 253 ) 
married women and trustees, holding for their sole and sep- 
arate use, in selling and disposing of the separate property. The 
learned Justice (Rufin) who delivered the opinion started out in the 
discussion by stating the English doctrine, that a married woman was 
regarded as a feme sole as to any estate conveyed to her separate use, 
except in so far  as she was restrained by the positive prohibition in 
the instrument creating the estate. 

After a cursory review of the previous cases in our reports bear- 
ing upon the subject, the Court said, in H u r d y  v. H o l l y ,  szbpra: 
"When the question nest arose, in K n o x  v. J o r d a n ,  59 N. C., 175, the 
Court, as then constituted, without division and without any sort of 
reservation, repudiated the doctrine of the English courts and adopted 
that which prevails in most of the courts of the States; and whether 
this was wisely done or not, that case has been  too  o f t e n  approved ,  
and doubtless too often acted upon in matters intimately connected 
with the interest and comfort of families, to admit of its correctness 
being now called in question." The Court then proceeded to crystal- 
lize the law as they understood it to have been declared in K n o z  v. 
J o r d a n .  I t  is insisted that this statement of the rule, established by 
previous decisions, was a dictum as well as a departure from the doc- 
trine theretofore laid down by our own and other courts of this 
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country. I t  may aid us in disposing of this contention to reproduce 
the rule which it is insisted was a d i c t u m ,  followed by the language 
used in K n o x  v. Jordan ,  cited as authority to snstain it. In H a r d y  v. 
H o l l y  the court said: '"We must take it to be the settled law of this 
State, at least, that a married woman, as to her separate property, is 
to be deemed a feme sole only to the extent of the power expressly given 

her in the deed of settlement. Her power of disposition is not 
( 256 ) absolute, but limited to the mode and manner pointed out in 

the instrument, and when that is silent she is powerless." The 
same principle was stated by N a n l y ,  J., under the inspiration of a 
Court constituted differently, twenty-one years before, as follows : "We 
prefer adhering as closely as may be, consistently with decided cases, 
to the rule that a separate estate for the support of a married woman 
does not confer any faculties upon her, except those which are found 
in the deed of settlement, and that in all other respects she is a feme 
covert  and subject to the usual disabilities." I t  is difficult to distin- 
guish between a rule that a married woman, as to property limited to 
her sole and separate use, is a feme sole, except as to '(faculties" or 
powers "found in the deed," and the proposition that her power of 
disposition is not absolute, but limited to the mode and manner pointed 
to (instead of the powers found) in the instrument creating the trnst, 
and "when that is silent she is powerless.'' If the rules are plainly 
expressive of the very same principle as the Court, in H a r d y  v. H o l l y ,  
held that they were, the lapse of fifteen years since its reiteration 
would enhance the probability that it had been too often acted upon 
to be disturbed, if the subject had never been since discussed. But in 
K e m p  v. K e m p ,  85 N .  C., Jus t i ce  Rufin, again speaking for the Court, 
said: "A married woman is to be deemed a fenze sole as to her sep- 
arate estate, only to the extent of the power conferred upon her in 
the deed of settlement, and if no power of disposition be given in that 
instrument she is altogether without such power." In X a y o  v. P a r -  
rar ,  112 N. C., 66, the same rule was again substantially reiterated, and 
the Court cited 2 Pomeroy Eq. Jur.,  sec. 1105, ivhere the author 
classifies this Court as one of those where the wife's power over the 

estate conveyed to a trustee for her separate use is made to de- 
( 257 ) pend solely upon the permissive provisions of the instrument 

creating such estate. 2 Pomeroy, supra ,  note 1, p. 1651. 
Again, in Monroe v. T r e n h o l m  (at the same term), 112 N. C., 634, the 
Court laid down the rule that where !and was conveyed to a trustee 
for the sole and separate use of a married woman she had "no power 
of disposition except such as is clearly given in the instrument." With 
the explanation that the restriction would not continue as a rule when 
the married wornan should become discovert, the opinion in the case 
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last mentioned y-as affirmed on the rehearing (114 N. C., 590). The 
doctrine of Hardy v. Holly mas also approved in Broughton v. Lane, 
113 N. C., 16. There was, therefore, a line of decisions sustaining the 
principle governing this case, which extended over thirty-five years, 
when it was first heard. If it were conceded that every opinion since 
Knox v. Jordan, supra, in so far as it incorporated this rule restricting 
the powers of married women, was a dictunz, still that case would re- 
main with its plain and forcible announcement of the solution of a 
vexed question which the Court had, upon careful consideration, pro- 
mulgated as the law. Can this Court, coilsistently with its constitu- 
tional obligation to adhere to decisions which may have become a rule 
of property, alter or modify the principle upon which the people of the 
State have been invited to invest their money for so long a period? 
The proposition upon which the contention of the petitioner to rehear 
is based-is unsound in lam, and cannot be acted upon without grave 
danger to the rights acquired under a well-founded confidence in the 
stability of judicial decisions. The theory is that if a Court, in the 
elucidation of the questions involved in any given controversy, finds 
i t  necessary to crystallize the law upon the subject into a clean- 
cut rule, which will prove a guide to the profession, such rule ( 258 ) 
may be abrogated, after it has been acted on for over thirty 
years, because the case in hand might have been decided by stating the 
principle governing the particular case, instead of the broader one, 

. founded upon the reason of the thing, but decisive also of other cases 
as well as that at  bar. To lend our sanction to such a view of the law 
would be to imperil the security of many principles upon which titles 
have been acquired under the advice of the most competent counsel. 
A due regard for vested rights necessarily constrains a court to reject 
such a theory as little short of revolutionary. 

I t  is true that the Court of Appeals of New York is among the 
appellate tribunals of this country which have adopted the English 
doctrine. Counsel called attention to the fact that the case of Nethodist 
Church v. Jacques, 3 Johnson Ch., 78, ia  which Chancellor Kent held 
that a married woman must, as to separate property settled on her, be 
considered a fenae sole o n l ~  to the extent of the power expressly given 
her in the marriage settlement, was subsequently overruled by the 
higher Court. That fact was noticed in Hardy v. Holly, supra, and 
the Court expressed its approval of the doctrine, as announced by the 
learned chancellor, and its dissent from the views of the higher Court. 

The suggestion that the constitutional provision (Art. X, sec. 6) 
was intended to abrogate the right to restrict the wife's power of alien- 
ation by deed of settlexent is not a new question. The brief of appel- 
lant's counsel, in Hurdy v. Holly, shows the contention of the defend- 
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ants there to have been that the Constitution of 1868, Art.  X, see. 6, 
substituted the husband in the place of the trustee in all marriage set- 

tlements so fa r  as to establish i t  as the universal rule that the 
( 259 ) wife could, wit11 his assent, make a good title to realty, re- 

gardless of the wishes of a trustee. The contention was that 
the Constitution restricted her right of disposition in no way beyond 
the reyuirenient that the assent of the husband should be given, and 
that any attempt to impose further limitations by deed upon her 
power of alienation was an  invasion of her constitutional rights. The 
court uttered no dictum in answering the contention, as i t  did, when i t  
announced its holding to be not only that the constitution was not to 
be construed as a universal enabling act for the benefit of married 
women, but that in all cases where the legal estate was vested in  a 
trustee to hold for the sole and separate use of a fenae covert the in- 
tent of the grantor would prevail, and such deeds would be construed 
as indicative of an intention to protect her against the solicitations of 
a possibly inlprudent husband by placing her under common-law dis- 
abilities, except in so fa r  as the instrument emancipated her from 
them. K n o x  v .  Jordan ,  supra.  A principle which a court finds it 
necessary to announce in order to meet the contentions of an  appellant 
and to constitute the basis of one of the stages by which it reaches the 
opposite conclusion is in no sense a d i c t u m .  The application of i t  to 
the case in hand does not destroy its weight as the bed rock upon which 
the adjudication rests. KO matter what would be the view of this Court, 
were the matter now before it res nova,  it cannot disturb a rule of ' 

property announced fifteen years ago and declared to be but an affirm- 
ance of the principle laid down over twenty years before. Wills Res 
Adjudicata, secs. 598-603. 

Some time after the enactment of the statute of uses the courts of 
England held that it did not transfer the possession to the use, where 
the trustee was charged d h  a special duty, such as paying over the 
rents, which could not be performed if he were deprived of the legal 

estate. When the courts of England subsequently held that a 
( 260 ) married woman, to whose sole and separate use an  estate had 

been limited, was to be deemed a fenae sole, except in so far  as 
her power to do so was restricted in the deed of settlement, i t  followed, 
of course, under such a theory, that in the absence of restrictions the 
legal estate was transferred by the operation of the statute. The 
English construction of such deeds was based upon the idea that if 
the grantor intended to restrict her powers he would give expression 
to his purpose in the deed. The American courts, which have followed 
the lead of the English tribunals, have proceeded upon the same rule 
for  ascertaining the intent. But  in K n o x  v. Jordan ,  58 N.  C., a t  
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p. 176, the Court finally settled down upon and adopted exactly the 
opposite theory as the true exposition of the law. After H a r r i s  v. 
Harr i s ,  42 N. C., 111, had been in effect overruled, the rule which was 
afterwards gathered from that opinion by the judge who wrote H a r d y  
v. Holly was upheld, upon the ground that it was not willing "to de- 
par t  further from the principles of the common law in  relation to the 
disabilities of married women, and run into the labyrinth of difficulties 
which allows the doctrine whereby they are treated as fenzes sole." 

The difference in  the two lines of authorities grows out of the fact 
that  deeds of settlement are interpreted under different rules of con- 
struction. The theory upcm which this Court has heretofore acted is 
that  grants, like statutes, will be construed strictly in  determining 
whether they abrogate a common-law rule. The idea present in  the 
mind of this Court was that, while the right of the grantor to enlarge 
the powers of a fenze covert was conceded, his intent to do so must be 
plainly expressed, in  order to prove operative in  relieving a woman 
from her common-law disability. Chancellbr K e n t  said, in X e t h o d i s t  
C h u r c h  v. Jacques,  supra ,  a t  p. 113: "Her  (the wife's) in- 
capacity is general, and the exception is to be taken strictly ( 261 ) 
and to be shown in every case, because it is against the gen- 
eral policy and immemorial doctrine of the law. These very settle- 
ments are intended to protect her weakness against her husband's 
power, and her maintenance against his dissipation. I t  is a protection 
which this Court allows her to assume or her friends to give, and i t  
ought not to be rendered illusory." 

I t  is like putting new cloth upon old garments to attempt to fit 
the English doctrine, or any rule that grows out of it as a logical se- 
quence, to the principle adopted here. I f ,  as Chancellor K e n t  says, 
s u p r a ,  "the very settlements are intended to protect her weakness 
against her husbancl's power, and her maintenance against his dissi- 
pation," it must follow that the duty of shielding her from such evils 
devolves upon him, ipso facto, by the limitation of an estate to him as 
trustee for the sole and separate use of a feme covert.  If the special 
duty and authority of protecting her by the exercise of the veto power 
upon attempted sales by her with the joinder of the husband are im- 
posed upon him by the grantor, then it follows that the statute of uses 
does not transmit the legal estate and thereby disable the trustee to 
give the contemplated protection, and if i t  does not pass out of him 
by force of the statute i t  can only pass by his joinder in  a deed. I t  is 
not sufficient to cite authorities from the English and other courts 
where it is held that no special duty devolves upon the trustee out- 
side of what is specifically mentioned in  the deed of settlement, for 
under that theory, of course, the trustee is charged with no special 
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trust, and the legal estate passes to the f e m  covert.  The rule that 
where, in a conveyance to uses, the grantee is charged with a special 
duty in reference to the property, a trust is created, is universal, 

whatever may be the differences in its application. But when 
( 262 ) we hold that a special trust is created by certain language, 

and the English courts or others in this country hold that it 
gives rise only to a naked trust, it must follow that under one theory 
the legal estate is put into the trustee for the protection of the 
cestui  yue trust, while under the English doctrine it is transmitted by 
the statute. 

"The saxe considerations (says Dr. Ilinor, 2 Inst., 187, 213) 
which, before the statute, induced the courts of equity to decline to 
interfere with the possession of the person seized, namely, because such 
possession was requisite for the purposes of the transaction, led to the 
construction that special t r u s t s  were not executed by the statute, but 
remained, as before, equitable estates only." 

Before the passage of 27 Hen. VIII.  the cestui  que  use could as a 
general rule invoke the aid of the Ecclesiastical court to compel a 
recusant feoffee to uses to convey the legal estate to him or to any 
other person he might designate [2 Minor's Inst., 211 (185)l ; but 
where the conveyance to the cestui  que  t r u s t  would disable the feoffee 
from performing or prevent the performance of a duty which it was 
intended by the feoffor, as evidenced by the very terms of the declara- 
tion made contemporaneously with the livery, should devolve upon 
the feoffee, the court of equity refused to aid in defeating instead of 
carrying out the intention of the feoffor. Washburn, in explaining the 
nature of indirect trusts arising from the failure of the statute to 
execute, saps: "Thus, for illustration, a grant or devise to A in trust 
for B, or to permit B to take rents and profits, would be an executed 
trust in B, unless B was  a feme covert ,  when, in order to carry out the 
grantor's or devisor's intent, i t  would be a trust or use not executed." 
2 Wash. Real Prop., 488 (163). Acting upon the rule laid down in 

K n o x  v .  Jordan ,  that a feme covert  was emancipated from her 
( 263 ) common-law disabilities only to the extent that the deed of set- 

tlement expressly clothed her with greater power, and upon 
the doctrine of Chancellor X e n t ,  approved in H a r d y  v .  H o l l y ,  that the 
conveyance to the sole and separate use of a married woman, ex ui 
t e r m i n i ,  implied a purpose on the part of the grantor to protect her 
against the solicitations of a thriftless husband, this Court could not 
have reached any other conclusion than that the transmission of the 
possession to the wife, where it vested in the trustee for a special pur- 
pose, would tend to defeat the express object of the grantor, and that 
it would be divested only by a conveyance in which he and the ces tu i  
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que trust should join. The statute of uses, substituted for 27 Hen. 
VIII .  (The Code, sec. 1330), provides that the possession of the bar- 
gainee shall be transferred to the bargainee as perfectly as if 
the barginee "had been enfeoffed at common law with the livery 
of seizin of the land intended to be conveyed," etc. The case of 
Wilder v. Ireland, 53 N. C., 85, was one in which the distinc- 
tion, which was familiar to those who enjoyed the privilege of 
his instruction, was sharply drawn by Chief Justice Pearson as to the 
operation of this statute in transferring the legal estate, where the con- 
veyance was for the use of a feme covert. There the Court held that 
where a devise was to a trustee, "to the use and benefit of my daugh- 
ter, E.," for life, the statute executed the use by transferring the 
legal estate to her for life. But in the discussion the learned Chief 
Justice, for the Court, said "Where one person is seized to the use of 
another, the statute carries the legal estate to the person having the 
use. But three classes of cases are made exceptions to its operations, . 
i. e., (1) where a use is limited on a use, (2) where a trustee is not 
seized but only possessed of a chattel interest, and 13) where the pur- 
pose of the trust make it necessary for the legal estate and the use to 
remain separate, as in the case of land conveyed for the sep- 
arate use and maintenance of a married woman. This is fa- ( 264 ) 
miliar learning. See Black. Com." If the statute executed 
the use, though the husband and wife were deemed to be jointly seized, 
the rights of the wife were so merged by the coverture that the husband 
alone was at  common law entitled to the rents and profits. 1 Wash, 
supra, star p. 276. The same author (star p. 278) adverts to the fact 
that in some of the States the English rules of chancery are adopted, 
while "in others the wife is not permitted t o  go beyond the power 
expressly given by the deed of settlexent." In  a note, South Caro- 
lina, Mississippi, Tennessee, Virginia and Rhode Island are enumer- 
ated along with Pennsylvania as among the States adhering to the 
American rule, though he failed to nieiition the fact which Pomeroy 
notices that North Carolina belongs to the same class. 

Upon the direct authorities cited from our own reports, as well 
as upon the fundamental principles as interpreted by this Court, we 
conclude : 

1. That where a woman acquires the title to land, before or after 
marriage, without any qualification of or restriction upon her right of 
alienation, she can dispose of it during her lifetime only in the way 
pointed out in the Constitution (Art. X, sec. 6) .  

2. That the Constitution imposes no limitation upon the right of 
a grantor or devisor to restrict or enlarge, by the terms of the instru- 
ment through which title passes, her jus disponendi. 
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3. That the words "for the sole and separate use," or equivalent 
language qualifying the estate of a trustee for a married woman, must 
be construed as manifesting the intent on the par t  of the grantor to 

limit her right of alienation to the mode and manner expressly 
( 265 ) provided in the instrument by which the estate is created. I n  

the former opinion the case of Norris  v. L u t h e r  was referred 
to, and some obvious distinctions between the facts there and in  other 
authorities cited were mentioned. But there was a broad intinlation 
that, in so f a r  as the opinion in that case could be construed as antag- 
onizing the doctrine of E n o x  v. Jordan ,  H a r d y  v. H o l l y  and the later 
adjudications, i t  must be considered as modified. The petition is 

Dismissed. 

C i t e d :  X a r r o n  v. R. R., 122 N .  C., 8 5 9 ;  Perk ins  v. Brinkle?y, 133 
N .  C., 1 6 0 ;  Cameron  v. Hicks ,  141 N. C., 2 3 ;  H i l l  v. R. R . ,  143 N. C., 
5 7 6 ;  Owens  v. W r i g h t , ' l 6 1  K. C., 1 3 5 ;  Threadgil l  v. Wadesboro,  170 
N .  C., 644. 

- 

HARDY COLLIES v. YOUKG BROTHERS. 

1. Where an  order of reference is  made a t  plaintiff's request, or without objec- 
tion by him, the right to a trial by jury is  thereby waived and cannot be 
recalled, except by consent of all parties. 

- 2. The findings of fact  by a referee, when there is any evidence to  support them, 
is  conclusive. 

3. Where no error is assigned on appeal the judgment below will be affirmed. 

ACTION heard before Tinaberlake, J. ,  at  Fall  Term, 1895, of 
HARNETT. 

There was judgment for the defendant, and plaintiff appealed. 

( 266 ) L. B .  C h a p i n  and W .  E. Murchison for plaintiff 
P. B. Jowes for de fendant .  

FBIRCLOTH, C. J. a t  the trial, but before the case was heard, the 
plaintiff demanded a jury trial, which was refused. I n  the case sent 
to this Court by his Honor it appears that when the order of reference 
was made the plaintiff interposed no objection, and also that the order 
mas made a t  the plaintiff's reyues't. This was a waiver of the right to 
a jury trial which could not be recalled except by consent. Driller 
Co. v. W o r t h ,  117 N .  C., 515, where the authorities are collected. 
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The findings of fact by the referee, when there is any evidence, are 
not reviewable in this Court. The exceptions made before the referee 
in  this case are not reviewable here. The case states that the plaintiff 
excepted to the judgment, but no errors are assigned, so that  in  this 
respect there is nothing before us. 

Affirmed. 

C i t e d :  D u ~ z a v a n t  v .  R .  R., 122 N. C., 1001; B e l v i n  v. P a p e r  Co., 
123 N. C., 150; K e r r  v .  H i c k s ,  129 N.  C., 144; P o y  v. G r a y ,  148 N. C., 
437; L u m b e r  Co. v .  L u m b e r  Co., 169 N .  C., 91. 

D. A. CAMERON v. CONSOLIDATED LUMBER COMPANY 

Under section 1784 of The Code requiring the claim for a laborer's lien to be 
filed in detail, specifying the labor performed and the time thereof, plaintiff' 
filed his claim as follows before a justice of the peace: "J. S. C., o ~ ~ n e r  
and possessor, to D. 8. C., 22 October, 1894. To 122y2 days of labor as 
sawyer at his sammill, on Jumping Run Creek, from 1 October, 1893, to 31 
August, 1804, $127.24. (Signed) D. A. C., claimant," which vas sworn to: 
Held,  the claim as filed was a reasonable aid substantial compliance with 
the statute. 

ACTION to enforce a laborer's lien in  favor of plaintiff ( 267 ) 
against J. S .  Cameron, heard on appeal from a justice's judg- 
ment, before Timber lake ,  J., at November Term, 1895, of HARNETT. 

The Consolidated Lumber Company interpleaded as owner of the 
property upon which the lien was filed. His Honor rendered the fol- 
lowing judgment : 

"This cause coming on to be heard a t  a Superior Court a t  Lilling- 
ton, on 25 November, 1895, T i n ~ b e r ~ l a k e ,  and it having been agreed that  
the judgment of the justice of the peace should be affirmed if the court 
should be of the opinion that the bill of particulars filed by plaintiff 
was in accordance with the provisions of the statute with regard to 
liens, and for the defendant if the court should be of the contrary 
opinion; and the court being of the opinion that the said bill of par- 
ticulars conforms to the requirements of the statute, it is considered, 
ordered and adjudged that the plaintiff recover of defendant. J. S. 
Cameron, the Consolidated Lumber Company and the sureties on the 
defendant's undertaking on appeal, H .  JIcD. Robinson and R. 31. 
Nimocks, the sum of $95, with interest thereon from 22 October, 1894, 
until paid, and the cost, to be taxed by the clerk." 

The defendant appealed from the judgment rendered. 

0. J .  S p e a r s  for p l a i n t i f .  
Robinson  $ Bidgood for d e f e n d a n t .  
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FAIRCLOTH, C. J. This action was instituted to enforce a laborer's 
lien, under The Code, sees. 1781 and 1784, requiring t h e  claim to be 
filed in detail, specifying the labor performed and the time thereof. 
The notice to J .  S. Cameron, the owner, was that the plaintiff "has 
filed a lien for work and labor performed on all the lot of lumber now 

on the yard of your sawmill, on Jumping Run Creek, in said 
( 268 ) township and county, the plaintiff performing the work of 

sawyer in the manufacture of all of said lumber," and refers 
to the bill filed with the justice of the peace, Johnson. The claim filed 
was in these words: "J .  S. Cameron, owner and possessor, to A. D. 
Cameron-1894, 22 October: To 122% days of labor as sawyer at  his 
sawmill, on Jumping Run Creek, in Harnett County, and at his old 
mill, from 1 October, 1893, to 31 August, 1894, $137.24. (Signed) D. 
A. Cameron, claimant. " 

The plaintiff had judgment, in which his Honor states that it had 
1 ( been agreed that the judgment of the justice of the peace should be 
affirmed if the court should be of opinion that the bill of particulars 
filed by the plaintiff was in accordance with the provisions of the 
statute with regard to liens," but if otherwise, for the defendant. 
This is the sole question presented to this Court. We think the bill 
filed is a reasonable and substantial compliance with the statute. NO 
one need misunderstand it who should become interested in the prop- 
erty. The subject is more fully treated in Cook v. Cobb, 101 N. C., 68. 

Affirmed. 

Cited: Pu lp  v .  Power Co., 157 N.  C., 160. 

BARNEY JOHNSON v. Z. RICH, ADXIXISTRATOR 

WITNESS-TESTIMON~, CONPETENCY OF-TRANSACTIONS WITH DECEASED PERSON. 

I n  an action against an administrator for fees incurred as witness for his intes- 
tate, the plaintiff is not precluded by section 590 of The Code from testi- 
fying that he attended court as a witness for the intestate, and as to the 
number of days he so attended ( i t  appearing that his witness tickets, issued 
to him and filed with the clerk, had been lost by the burning of the court- 
house) since they were facts of which others equally with the intestate had 
knowledge. 

( 269 ) ACTION heard at  Spring Term, 1896, of HARNETT, before 
NcIver ,  J .  

There was a judgment for plaintiff, and defendant appealed. 
The facts appear in the opinion of Associate Justice Furches. 

H .  E .  Norris and 0. J .  Spears for plaintiff. 
L. B. Chapin for defenda9zt. 
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FURCHES, J. One Benjamin Johnson had an action of ejectment 
against defendant's intestate during his lifetinze, and plaintiff alleges 
that he was summoned as a witness by the Sheriff of Harnett Connty 
for the defendant in that action, and attended court as such for a 
number of terms; that he filed his witness tickets in the clerk's office; 
that the courthouse has since been burne'd and his tickets destroyed 
by fire. 

Plaintiff was allowed to testifj-, under the objection of defendant, 
that he attended court as a witness, and the number of days lie so 
attended. Defendant's objection was overruled, and he excepted. This 
is the only point in the case. 

The objection is put, under section 590 of The Code, as a trans- 
action with the deceased. This section has given rise to a great many 
questions, i t  being an entire departure from the coxnnion-law rule. 
But this Court, soon after its enactment, in construing the proviso, 
which prohibited parties in interest from testifying as to "conimnni- 
cations and transactions" with deceased persons, gave as a reason for 
this exception to the general rule that all persons might be witnesses 
in their own behalf, and placed it upon the ground that the only 
person who could contradict such testimony was dead. Hallybzwto~z 
v. Dobson, 65 N. C., 88. But they did not extend the exception so far 
as to exclude an interested witness, because the deceased, if living, 
might contradict what he swore. To give it this broad con- 
struction would exclude every interested witness and destroy ( 270 ) 
the general rule, and in effect invalidate the statute. Isenhour 
v. Isenhour, 64 N. C., 640. 

Applying the rules laid down in these cases, it would seem that 
this evidence was competent. I t  does not seem to be a transaction or 
communication between plaintiff and defendant's intestate; but it is 
certainly not such a transaction or communication as the intestate 
alone had knowledge of and could have contradicted. 

I t  was held by this Court, in Gray v. Cooper, 65 S. C., 183, that 
while the plaintiff could not testify as to the contract of hiring his 
slaves to the defendant's intestate he might testify that defendant's 
intestate had them in his possession during the years 1862 and 1863, 
as this was a matter that might be contradicted by others. 

In  March v. Verble, 79 N. C., 19, it was held that while the plain- 
tiff could not testify as to the contract with defendant's intestate he 
might testify that he had owned the "bull" and that i t  was the only 
one of the kind he had owned. 

I n  Cowan v. Laybzwn, 116 N. C., 526, i t  was held that plaintiff was 
competent to prove that she carried provisions to defendant's intestate 
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while she was sick; that this was not a transaction between plaintiff 
and defendant's intestate that fell under the exception in section 590. 

The only case cited and relied on by defendant's counsel was Kirk 
v. Barnhard, 74 N. C., 653. There is no discussion in  that case of the 
point decided, and we canno$ give it the construction contended for by 
defendant. To do so would be to put it out of harmony with too 
many decisions of this Court. 

As we are instructed by the authorities cited, the judgment of the 
court below must be 

Affirmed. 

Cited: Cheathaw v. Bobbitt, post, 347; Moore u. Palmer, 132 N .  C., 
976; Davidson v. Bnrden, 139 N. C., in re Bowling, 150 N .  C., 510. 

-- 
( 271 ) 

HANOVER NATIONAL BASK v. R. P. HOWELL ET AL. 

FEIIE COVERT-COXTRACT-MARRIED WODUN'S SEPARATE ESTATE-CONFLICT OF 
Laws.  

Where a married woman domiciled in this State makes a contract solvable in 
another State, her liability therein can be enforced in our courts only in the 
same cases in which i t  could be enforced if the contract was solvable in 
this State. (Armstrong v. Best, 112 N. C., 59, approve&) 

ACTION tried at  April Term, 1895, of WAYNE, before Starbuck, J., 
and a jury. 

I t  was admitted that the plaintiff was entitled to judgment against 
the defendant R. P. Howell. The following issue was submitted to 
the ju ry :  "What is plaintiff entitled to recover of the defeiidant 
Ella D. Howell ? ' " 

I t  was in evidence that on 15 May, 1893, the plaintiff was a na- 
tional bank, duly incorporated and engaged in the business of banking 
in  the city of New Pork, State of New York. I t  was further in evi- 
dence that the defendant Ella D. Howell was, a t  the said time and is 
now, a married woman and wife of the defendant R. P. Howell, and 
that she, together with her said husband, then resided and has since 
continuously resided in Goldsboro, N. C. It was further in  evidence 
that on said 15 May, 1893, the defendants R. P. Howell and Ella D. 
Howell, for a valuable consideration, executed and delivered to the 
plaintiff their note, in  the following words and figures, to-wit : 
" $1,500. 15 May, 1893. 

"Four months after date, we promise to pay to the order 
( 272 ) of the Hanover National Bank of New York $1,500, at Han- 

Iver National Bank, New York. 
"Value received. "R. P. HOWELL, 

' ' ELLA D. HOWELL. ' ' 
160 
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That the defendant Ella D. Howell signed the same as the surety 
of the said R. P. Howell; that the said defendants signed the said 
note at their residence in Goldsboro, N. C., and it was sent to plaintiff, 
in the city of ?Jew York, to be discounted there, and that the same was 
discounted by the plaintiff at its place of business in New York, and 
the amount of the same, less the discount, applied to the credit of 
the defendant R. P. Howell. I t  was further in evidence that at  the 
time of the execution of the said note the plaintiff knew that the de- 
fendant Ella D. Howell mas a married woman, and that she executed 
the said note as surety, and that she resided in North Carolina. 

I t  was admitted that the statute in force in the State of New York 
at the time of the signing of the said note by the defendant Ella D. 
Howell, being chapter 381, Laws 1884, reads as follows: (The 
statute is set out in the opinion of Associate Jz~stice Clark.)  

His Honor charged the jury that in no aspect of the evidence was 
the plaintiff entitled to recover against the defendant Ella D. Howell, 
and directed them to answer the issue submitted "Nothing." 

Plaintiff excepted. Verdict in accordance with his Honor's in- 
structions, and from the judgment thereon plaintiff appealed. 

Aycock d? Daniels for p1ainti.f. 
W .  C. Xunroe for defendants. 

CLARK, J. In  Pippen v. Wessorz, 74 N. C., 437, 445, i t  is ( 273 ) 
said: "The Legislature may abolish all the incapacities of 
married women and give them full power to contract as femes sole. 
The question is, Has it done so ? "  The court proceeded to answer the 
question by holding that the Legislature had not done so, and that in 
a case exactly like the present the fenze covert had incurred no legal 
liability by her signature to a similar obligation, it not being for her 
benefit nor charged upon her separate estate. That case has been 
held ever since to be the settled law in North Carolina. 

The plaintiff contends that this case does not come under the rule, 
because the note was payable in New York, and that by the laws of 
that State a married woman is liable upon an obligation like the pres- 
ent. The law in force there is as follows, being chapter 381, Acts 
1884, of New lTork: 

"Section 1. A married woman may contract to the same extent, 
with like effect and in the same form as if unmarried, and she and 
her separate estate shall be liable thereon, whether such contract re- 
lates to her separate business or estate or otherwise, and in no case 
shall a charge upon her separate estate be necessary. 
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"Sec. 2. Provided, that this act shall not apply to any contract 
that shall be made between husband and wife." 

Whether the adoption of a similar statute here would not cure 
many abuses which now exist, and would not be more in accordance 
with the liberal intent of the constitutional provision as to married 
woman (Article X, section 6 ) ,  is a matter addressed to the judgment 
of the Legislature. Our statute is still the same that was in force 
when Pippen v. Wesson was decided. 

But it was earnestly and ably contended by the counsel for ap- 
pellant that, though our policy in this regard is settled until our 

statute shall be changed, this contract being solvable in New 
( 274 ) lTork, the liabilities of the married woxan, though resident 

here, must be enlarged to the extent of the New York statute. 
But  her liability is sought to be enforced in our courts and against 
her property within the jurisdiction of this State, and under our 
present statute, by our precedents, judgment cannot be given against 
Eer, since a judgment would be a-charge upon her real estate (if she 
has any) ,  and she cannot charge it except upon privy examination. 
Farthing v. Shields, 106 N. C., 289; Thompson v. Smith, ib., 357. Nor 
can the plaintiff recover against her, because the complaint neither 
alleges that she has separate property nor describes it, and it is ad- 
mitted that the debt was not incurred for her benefit and is not 
charged on her estate. Douyherty v. Sprinkle, 88 N. C.,  300; Plawn 
v. Wallace, 103 X. C., 296; Baker v. Garris, 108 N. C., 218; Gree?z v. 
Ballard, 116 N .  C., 144. 

But i t  is unnecessary to discuss the subject further, since the point 
now in issue was fully considered in  the very careful.and well-consid- 
ered opinion delivered by Shepherd, C. J., in Ar?nstro?zy v. Best, 112 
N.  C., 59, in  which case the authorities were cited and reviewed, and 
it  was held that where a married woman doniciled in  this State 
makes a contract solvable in another State her liability thereon can 
be enforced in  our courts only in the same cases in  which it could be 
enforced if the contract was solvable in this State. 

Affirmed. 

Cited: Loan Association a. Blalock, 119 N. C., 326; Barrett v. 
Barrett, 120 N. C., 130; iVcLeod v. Willian~s, 122 N. C., 455; Vann v. 
Edwards, 128 N.  C., 429; Piqzger v. Hunter, 130 hT. C., 531; Smith v. 
Ingmm, 132 N.  C., 967; Harvey v. Johnson, 133 N.  C., 360, 363; Ball 
v. Paquin, 140 N.  C., 93; S. v. Robinson, 143 N. C., 630; Bank v. Bew 
bow, 150 N.  C., 787 ; Council v. Pridgen, 153 N. C., 447, 456 ; Bushnell 
v. Bertolett, ib., 566. 
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( 275 ) 
W. I f .  SANDERS v. JOHN EbRP.  

'Tax DEED-VALIDITY-NOTICE OF SALE TO TAXPAYER-DUTY OF SHERIFF. 

1. Though by the Revenue Act of 1891 the sheriff is directed to  give notice by 
mail t o  a taxpayer of the sale of his land for taxes, yet the failure to  give 
such notice is  declared by the same act to be an  irregularity only, so f a r  
as  the purchaser is concerned, and does not invalidate the deed for the land. 

2. Semble, that  the sheriff would be liable to the owner of the land, in damages, 
for his failure to  give the notice required by the statute. 

COKTRO~ERSY submitted without action, and heard by McIver, J., 
a t  chambers, in Lillington, N. C., 19 February, 1896. at  the request 
and by the consent of both parties to the controversy; and from the 
judgment therein rendered by the judge the plainti8 appealed to the 
Supreme Court. 

The submission of the controversy and the judgment rendered are 
as follows, to-wit : 

"TY. 31. Saiiclers and John E. Earp, being parties to a question in 
difference, which might be the subject of a civil action, present a sub- 
mission of the same to the court for its decision as follows: 

"On the first Monday of May, 1893, a tract of land, situate in the 
county of Johnston, the property of said John E.  Earp, described as 
follows: that tract in O'Neal's Township whereon said Earp now 
lives, adjoining the lands of Turner Eason. W. T. Jones, W. S. Eason, 
J. W. B. Watson, T. T. Oliver and others, containing 159 acres, more 
or less, was sold by J. T. Ellington, the sheriff of said county, for 
taxes lawfully clue thereon and unpaid for the year 1892; that 
a certificate was 'lawfully executed to the purchaser at said ( 276 ) 
sale, and said Earp  failed to redeem the land during the time 
prescribed by law; that within the time prescribed by law said certifi- 
cate was duly and properly transferred and assigned by the said pur- 
chaser at the sheriff's sale, in accordance with the statute, to said 
Sanders, and also within the time prescribed by law, and after the 
time for redemption of the said tract of land had expired the sheriff 
executed and delivered to said ITT. 11. Sanders, upon surrender of the 
certificate, a good and sufficient deed, according to law, properly con- 
veying the tract of land above described; that all the requirements of 
law relative to the sale of said tract of land for taxes and the execu- 
tion of said deed were complied with, except that said Earp was not 
notified by the sheriff, through the mail, of said sale, but that notice 
of the sale was made according to lam for four consecutive weeks in 
the Smithfield Herald, a newspaper published in said county and 
designated by the commissioners of Johnston County; that said Earp 
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is in possession of the land and refuses to surrender possession of the 
same, but that said Sanders does not seek to recover the annual rental 
value of the same. Wherefore said W. 31. Sanders and J. E. Earp, 
desirous of saving the costs of a civil action, respectfully ask your 
Honor to decide who is the owner and entitled to the possession of the 
tract of land upon the facts above stated." 

His Honor rendered judgment for the defendant, and the plaintiff 
appealed. 

Shepherd cf? Busbee for p la in t i f .  
iYo counsel co~ztra. 

( 277 ) MONTGOMERY, J. Before the Revenue Act of 1887 the 
laws put upon the purchasers of lands at tax sales, who claim- 

ed by deed from the sheriff, the burden of proving the regularity of 
most of the proceedings under which the sales were made, and especi- 
ally that part of the proceedings which required the sheriff to give no- 
tice of the intended sale to the person who held the legal title to the 
land. The act above referred to reversed the whole spirit of our laws 
in respect to the sale of land for taxes, and made either a presumption 
of entire regularity in favor of the purchaser or declared errors and 
mistakes mere irregularities, from the levying of the taxes by the com- 
missioners to the sale of the property, including the sheriff's deed, if 
the taxes were lawful and there was no fraud in the sale, or unless the 
taxes had been paid and erroneously entered by the sheriff on his 
books as a credit to another person for his taxes. However, in the act 
of 1887 there was a most important and salutary provision, which has 
been omitted in all the subsequent revenue acts. Section 69 of that 
act, in substance, provides that the purchaser of lands at  tax sales, or 
his assignee, shall three months before the expiration of the time of re- 
demption, serve a written or printed notice of his purchase on the per- 
son in the actual possession of the land, and also on the person in whose 
name the land was assessed ; and in the notice he shall give the date of 
his purchase, the name of the person in whom the land was assessed, 
a description of the same, for what year the tax was assessed, and 
when the time of redemption will end. Section 70 of the act required 
that the purchaser, before he could demand a deed from the sheriff, 

should make affidavit that he had given the notice required by 
( 278 ) section 69. The affidavit was to be filed by the sheriff in the 

office of the register of deeds and was to be only prima facie 
evidence that such notice had been given; and false swearing in this 
respect was made perjury. In  section 82 of the act this failure to give 
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notice is excepted from the list of irregularities in the proceedings, 
which are deemed mere irregularities under that act. 

I t  is difficult to understand why such a just and wholesome pro- 
vision of the act of 1887 has not since that time been brought forward 
as a part of the revenue law of the State. 

The present case was submitted to the court below, under section 
567 of The Code. I t  is agreed in the case that all of the proceedings 
are regular, except that the sheriff gave no notice of the sale by mail 
to the defendant. The only question in the case is, was the failure . 
of the sheriff to give notice by n ail to the taxpayer of the sale of land 
for taxes fatal to the deed from the sheriff to the plaintiff? The law 
is plainly written that such notice, while required in the statute, is 
declared in the same to be a mere irregularity, in so far  as the pur- 
chaser is concerned. The plaintiff is entitled to the possession of the 
land. I t  appears that a tract of land of 159 acres had been sold for 
taxes, and that the purchaser had no notice of the sale, except that of a 
general advertisement in a newspaper, probably with many other sales 
in the same advertisement. If the constitutional limitation in respect 
to taxation is considered it will be seen that the taxes levied on this 
land could have been only a few dollars-the amount the purchaser 
probably was not anxious to see stated in the case submitted. It is a 
hard case, but probably the defendant is not without a remedy. Be- 
cause the revenue law, while providing for the notice, declares that 
the notice is only directory, and the want of it a mece irregularity as 
to the purchaser, it does not follow that the sheriff or tax collector 
can neglect to perform his part of the requirements of the law with 
impunity. If he knew where the post office of the defendant 
was, or with reasonable diligence could have learned of it, and ( 279 ) 
did not give the notice, he can probably be made to respond in 
damages to the value of the land to the defendant for his failure to 
discharge his duty. The principle laid down in State v. Hatch, 116 
N. C., 1003, is another of the healthy stimulants applied by the law 
to force neglectful public officers to the perfornzance of their reason- 
able duties. There is error in the judgment of the court below, and 
the same is 

Reversed. 

Cited: Peebles v. Taylor, post, 167; Ptilcher v. Pulcker, 122 N. C., 
102; Edwards v. Lyman, ib., 745; Wilcox u. Leach, 123 N. C., 76; Col- 
lins u. Pettit, 124 N. C., 729, 733; Geer v. Brown, 126 N. C., 241; King 
v. Cooper, 128 N. C., 348; Stewart u. Pergusson, 133 N. C., 285 ; Tur.ner 
v. McKee, 137 N. C., 254; Jones u. Schzill, 153 N. C., 521; Williams v. 
Dunn, 163 N. C., 212. 
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ALICE A. S H A F F E R  v. MOSES A. B L E D S O E  AND D O N X A  51. B L E D S O E .  

1. The requirement of sections 456 and 457 of The Code that  notice of the sale 
under execution must be published four weeks and a copy of the advertise- 
ment must be served on the judgment debtor ten days before the sale, is  
only directory, and if the return of the sheriff shows that  he duly advertised 
the sale and gave the notice to the debtor, the purchaser will acquire title 
under the sheriff's deed. 

2. ,4n instruction that defendant in an  action for  the recovery of land must show 
adverse possession of the land for twenty years, and that  such possession, 
if adverse, well kn0~r.n and uninterrupted for that  length of time, would 
give defendant a good title, is correct. 

3. An unregistered, undated and un~vitiiessed endorsement on a bond for title, 
purporting to assign the obligee's interest in the land referred to in the 
bond to another, is inadmissible in evidence mithout proof of its execution. 

4. I n  the trial of an  issue as to whether a f e m e  defendant had maintained adverse 
possession of land alleged to h a ~ e  been conveyed to her by her husband (her 
codefendant and the defendant in the execution under which plaintiff claim- 
ed the land), evidence of the husband's solvency prior to and a t  the time 
of such alleged conveyance was inadmissible. 

( 280 ) ACTIOS for the recovery of land, tried before Coble,  J., and 
a jury, at October Term, 1895, of w ~ ~ ~ .  A verdict for 

plaintif?, and from judgment thereon defendants appealed. 
The facts appear in the opinion of A s s o c i a t e  J u s t i c e  M o n t g o m e r y .  

T. R. P u r n e l l  fov plailztif .  
J .  C. L. Harris f o r  d e f e n d a n t s .  

&IONTGODIERY, J. This action was brought by the plaintiff against 
the defendant Moses A. Bledsoe and Donna &I. Bledsoe, his wife, for  
the possession of certain lots of land situated in the city of Raleigh. 
The plaintiff claims title to the property under a deed executed to her 
by the Sheriff of Wake County, by virtue of a sale under two execu- 
tions, one in favor of the Raleigh National Bank and the other in favor 
of C. H. Belvin, both against Moses A. Bledsoe, issued to him from the 
Superior Court of Wake County. The answer makes a general denial 
of the plaintiff's right to recover. The defendants asked the court to 
charge the jury that the return of thc sheriff on the executions under 
which the land was sold failed to show that notice of sale was posted 
accprding* to law, and also failed to show that a copy of the advertise- 
ment of sale was served on the defendants ten days before sale. This 
request was properly refused by his Honor. Upon the executions the 

166 



N. C.] FEBRUARY TERM, 1896. 

sheriff made his return of the levy and sale, which he stated that he 
had duly advertised the sale of the land and had also given 
notice to the debtor of the sale. If the return in any respect as ( 281 ) 
to advertisexent and notice should be considered defective, the 
prayer for the instruction mas properly refused. Sections 456 and 
457 of The Code, which require such advertisement and notice by the 
sheriff, have been held to be only directory. Burton v. Spiers, 92 N. 
C., 503; Dula v. Seugle, 98 N. C., 458. The plaintiff, in support of 
her title, had introduced the executions against the defendant Moses 
A. Bledsoe from the Superior Court of Wake, and the returns there- 
on, showing the sale and the sheriff's deed for the land which is the 
subject of the litigation, and had also proved that the defendaiits 
were still in possession. That was sufficient to pass the title to the 
purchaser, she being a stranger to the judgment and execution. Lee 
v. Bishop, 89 N. C., 256; Jlcliee v. Lineberger, 87 N. C., 181. The 
defendant also requested the court to charge the j ~ ~ r y  "that if Donna 
31. Rl~dsoe (wife of the other defendant) has had adverse possession, 
under metes and bounds, for twenty-one years, of the land described 
in the bond for title (one of the tracts in litigation), the plaintiff is 
not entitled to recover." His Honor did not give the instruction as 
prayed, but told the jury that, if they believed the testimony, the 
plaintiff had made, prima fucie, a case sufficient to entitle her to re- 
cover all the land described in the complaint, "unless defendant has 
satisfied you that Donna 11. Bledsoe has been in the adverse possession 
of the land or some part of it-the land described i11 the bond for 
title-for more than twenty years. Twenty years' adverse possession 
of any part of the land would entitle defendant Donna AT. Bledsoe to 
have you answer the fourth issue ( ' I s  Donna B. Bledsoe wrongfully 
withholding possession of the land described in the bond for title 
executed by &I. &I. Henry to &I. A. Bledsoe?") 'No.' Her posses- 
sion, if adverse, well known arid uninterrupted for that length of 
time, would give her a good title to that part of the land." 
The defendants have no cause to complain of the instruction ( 282 ) 
given by his Honor in the place of the one they offered. In  
substance, it clearly instructed the jury as the defendants had re- 
quested, though not in the language of their prayer. The addition 
made by his Honor was proper, and fitted the circumstances of the 
case. 

On the trial the defendant Moses A. Bledsoe produced the original 
bond for title to one of the lots of land in controversy, executed by 
Margaret Henry to him (the plaintiff having already introduced a 
certified registered copy of the same), and offered to read, without 
proof of the execution, an unregistered and undated and unwitnessed 
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writing on the back of the bond, purporting to have been signed by 
himself, as evidence of his assignment and conveyance of his interest 
in the land described in the bond to his wife, the other defendant. 
The writing is in the following words : "For and in consideration of 
$500, the receipt whereof is hereby acknowledged, I hereby bargain, 
sell, assign and convey to Donna &I. Bledsoe and her heirs all my 
right, title and interest in and to this bond and the land therein de- 
scribed." His Honor refused to allow the writing to be read, and 
the defendant excepted. The exception cannot be sustained. Proof 
of the same was necessary before it could be used for any purpose. 

The defendant Moses A. Bledsoe offered to show that his wife took 
possession of the land under the unregistered and undated assign- 
ment of the title bond twenty-two years before the trial, and "that 
he had ample means, exclusive of the land described, in the title bond 
and in the complaint unencumbered, to much more than pay all his 
liabilities." The testimony was rejected, and the defendant excepted. 
I t  ought not to have been received, and his Honor ruled correctly in 
refusing it. 

The only question before the court was as to the title to 
( 283 ) and right of possession of the land. The defendants set up 

as their title the uninterrupted and adverse possession of the 
same, under known and well-defined metes and boundaries, for more 
than twenty years, and the question of solvency or insolvency of the 
defendants, or either one of them, could in nowise throw light on that 
subject. Besides, the jury had already, under proper instructions, 
found that the defendant Donna M. Bledsoe had not been in the open, 
uninterrupted and adverse possession of the lot described in the 
title bond for more than twenty years. The prayer for this iustruc- 
tion was based upon an assumption of fact which the jury had found 
against the defendant Donna 31. Bledsoe. 

The other exceptions were based on the failure of the sheriff to 
allot to the defendant a homestead in the land in controversy, but 
were abandoned on the argument before this Court. The defendant 
Moses A. Bledsoe had had allotted to him a homestead in other of his 
lands. 

There was no error in the rulings of the court below, and the 
judgment is 

Affirmed. 
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B. F. MONTAGUE, ASSIGNEE OF J. B. BURWELL, V. RALEIGH 
SAVINGS BANK ET AI.. 

1. Where, i n  a complaint seeking to  enjoin a sale of several tracts of mortgaged 
land, there is no allegation tha t  there is any dispute as to the amount of 
any of the debts, or that  either of the mortgaged tracts is  certainly of 
greater value than the mortgage upon it, or that  the debtor has proceeded 
to have his homestead allotted, either under an  execution against him or by 
petition, the sale under the mortgage will not be enjoined in order that  a 
homestead may be allotted, since any surplus arising from the sale would 
still be realty, in which the mortgagor could still assert his right to a 
homestead exemption. 

2. Where the assignee of a mortgagor seeks to  enjoin the sale of the mortgaged 
premises by the mortgagee, and does not show that any irreparable damage 
mill accrue to the debtor thereby, or tha t  there is  any reason why the mort- 
gagee is not a proper person to sell, the court will not enjoin the sale and 
substitute a commissioner of the court i n  lieu of the one designated in the 
mortgage to exercise the power of sale. 

3. The court will not order mortgaged land to  be divided and sold in parcels, 
when such method is not stipulated for  in the mortgage, unless some valid 
reason therefor is shown. 

BIOTION for an injunction to restrain the defendants, ( 284 ) 
mortgagees, from .selling the lands mortgaged to them by 
J. B. Burwell (the assignor of plaintiff), heard before McIver, J., 
a t  chambers, in Raleigh, during January Term, 1896, of WAKE. 

The injunction was refused and plaintiff appealed. 
The complaint of plaintiff, used as an affidavit, sets forth the exe- 

cution to him by J. B. Burwell, on 11 Nove-nber, 1895, of a deed of as- 
signment conveying all his property for the benefit of creditors; that 
the personal property is sufficient to pay only a small part of the debts ; 
that the lands mortgaged by Eurwell to the defendants are very val- 
uable, being situated near the city of Raleigh; that plaintiff is not 
accurately informed as to the exact amounts due on the notes secured 
by the mortgage, and that the assignor, Burwell, was indebted to a 
corporation which had filed a builder's lien upon the building erected 
on one of the mortgaged tracts. Various docketed judgments are also 
referred to as held by some of the defendants which constitute liens on 
the land subsequent to the mortgages. The complaint further alleges: 

"10. That the property above described is very valuable and 
ought to sell for a large amount, and, in the opinion of plaintiffs, will 
do so, provided all the rights and equities between the parties can 
be properly adjusted and the homestead properly allotted 
and defined; but plaintiff is informed and believes that some ( 285 ) 
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of the defendants having liens upon the said property are about 
to attempt to advertise and sell said property or portions there- 
of, and if they were allowed so to do before an account is stated, 
and in the uncertainty that exists, the said property will not bring a 
fair  price, and the unsecured creditors, as well as defendant J. B. 
Burwell, will be greatly injured thereby, the unsecured debts amount- 
ing in the aggregate to several thousand dollars; that plaintiff ought 
to be allowed a day to redeem after an account is stated between the 
parties and the amount due to each ascertained." 

Wherefore the plaintiff prays judgment : 
1. That an account be stated-between the defendant J. B. Bur- 

well and each of the other defendants, so that i t  may be ascertained 
what amount is due to each. 

2. That the homestead may be properly allotted and defined, 
under the direction of the court, to the defendant J. B. Burwell. 

3. That the plaintiff may be allowed a day to redeem the said 
property, and, in default, that the same may be sold under order of 
the court, and that the equities of the parties be adjusted, etc. 

4. That the defendants be restrained from selling any of said 
property until the further order of the court. 

5. For  such other and further relief, etc. 
The defendant J. B. Burwell admitted the allegation of the com- 

plaint, and prayed that a homestead might be allotted to him in the 
lands. 

The answers of the defendants, mortgagees, averred that sales of 
the mortgaged land had been advertised by the persons authorized by 
the deeds to conduct the sales before the restraining order was issued 

or served on them; that there was no uncertainty as to the 
( 286 ) amount due on the notes secured by the mortgages, state- 

ments of which had been frequently rendered to the mortga- 
gor; that there mas great doubt whether the lands would sell for 
enough to pay the debts; that the builder's lien referred to in the 
complaint was not valid, not having been enforced within the time re- 
quired by law, and that the corporation did not claim said lien to be 
in  force; that as to the right of Burwell to a homestead in  the lands, 
the mortgages did not reserve it, and he had ample time before the 
sale to have the homestead allotted by petition or under executions on 
the judgments docketed against him; that the mortgages did not pro- 
vide for the sale of the lands (which were agricultural lands) i n  
parcels. 

His Honor refused the injunction and dissolved the restraining 
order, and plaintiff appealed. 
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Armis tend  Jones  and  I'. P .  Devereux  for plaintiff .  
A l e x  S t r o n a c h  and  P. H.  Busbee  for de fendants .  

CLARK, J. There seeins no serious contention that there is any 
dispute as to the amount due upon each mortgage. The answers deny 
that there is any, and the complaint does not clearly and distinctly 
aver that there is. The case, therefore, does not fall within the prin- 
ciple laid down in Purne l l  v .  Vazighan,  77 N. C., 268. 

The allotment of a hon~estead, if made, would not iiiterfere with 
the right of the mortgagees to sell under their mortgages, which con- 
tain no reservation of the homestead. There is no allegation that 
either of the mortgaged tracts is certainly of greater value than the 
mortgage upon it ( H i n s o n  v .  A d r a i n ,  92 N. C., 121) nor that the 
debtor has proceeded to have his homestead allotted, either under one 
of the executions referred to or by petition, under The Code, 
secs. 511, 515. Should the land sell for more than the mortgage ( 287 ) 
debt, the surplus money is still realty, in which the debtor cam 
assert his homestead as against any execution. I l i n s o n  v .  A d r i a n ,  
supra .  The debtor, having thus his remedy at  law, cannot resort to 
an  equitable one. 

The plaintiff has not alleged nor shown that any irreparable darn- 
age will accrue to him if the injunction is not granted, nor any reason 
why the court should substitute a commissioner to sell the property 
in  lien of those designated by the agreement of the parties in the 
mortgages, nor any legal ground why the court should order the 
mortgaged property to be divided and sold in parcels, when it is not 
so stipulated in  the mortgages. S c o t t  v .  Eccllard, 117 N .  C., 195. The 
defendants, however, voluntarily agree that the property may be sold 
in  lots to suit purchasers. By consent of parties i t  might be sold in 
lots, and at  the same time each tract, as a whole, the property to be 
disposed of as the result of the two sales, proves most advantageous. 
I n  refusing the injunction there was 

No Error. 

8. McD. TATE, STATE TREASURER, V. ISAAC BATEM ET AL. 

PLEADING-PARTIES-JOINDER OF CAUSES OF ACTION-BANKS-DIRECTORS, LIA- 
BILITY FOR ~ E G L I G E K C E  AND ~ I S ~ ~ A ~ Y ~ ~ G E D ~ E K T - D E P O S I T O R S  IN BANKS- 
REXEDIES. 

1. A cause of action by a depositor against bank directors for the loss of a 
deposit caused by their negligence and mismanagement lies i n  tort and not 
es contractu, since the depositor's contract was with the corporation and 
not with the directors. 
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2. A cause of action against directors of a bank for the loss of a deposit result- 
ing from their neglect and mismanagement, even if i t  be ex contractu, might 
be joined with the causes of action for fraud and deceit, since all the causes 
of action ('arose out of the same subject-matter." 

3. A single depositor may maintain an  action in his own name against the direc- 
tors of a bank for the loss of a deposit resulting from their fraud, neglect 
or mismanagement. 

4. I n  an  action against bank directors for  the loss of a deposit caused by their 
fraud, neglect and mismanagement, in which the complaint charged tha t  
the defendants willfully and fraudulently made false and misleading state- 
ments of the condition of the bank, and declared and paid dividends when 
the earnings did not justify it, with the purpose to conceal the true condition 
of the bank and induce deposits, the complaint is not demurrable on the 
ground that  i t  does not state in terms that  the defendants knew or believed 
the bank to  be insolvent. 

5 .  The directors of a bank are conclusively presumed to know its  condition; if 
they do not knom- it, it is their duty to know it, and i t  is fraudulent on their 
part  to  put forth official statements of the solvency of an  insolvent bank 
when they do not know i t  to  be solvent. 

6. Bank directors who, by false and fraudulent statements to the State Treasurer 
as  to  the condition of the bank, in order to conceal its insolvency, induce him 
not only to make new deposits of hhe public funds, but also to permit a part  
of the funds deposited by his predecessor in office to remain, are liable to  
such State Treasurer for the loss of any part  of the old or new deposits. 

7. I n  an  action against the directors of an  insolvent bank for  the loss of a deposit 
resulting from their fraud, neglect or mismanagement, neither the bank or 
i ts  receiver is  a necessary party, and hence i t  is  not necessary for the com- 
plaint to  allege that the bank or receiver had been requested and refused 
to bring the action. 

8. The complaint in a n  action against directors of an  insolvent bank for loss 
of deposits resulting from the fraud, negligence and mismanagement of a 
bank, alleged tha t  the vice president permitted the president and cashier to  
borrow large sums "upon inadequate security, l '  and fraudulently suppressed 
such loans in making up the official reports of the condition of the bank, 
and that  the directors knew of such conduct: Held,  that the complaint, by 
such allegation, did not state a came of action in  tha t  i t  v a s  ~ o t  averred 
that  the loans were lost or cannot be collected. 

( 289 ) ACTION h e a r d  b e f o r e  Starbuck, J., on c o m p l a i n t  and d e -  
m u r r e r ,  at April T e r m ,  1895, of WAKE. 

The c o m p l a i n t  was as fo l lows  : 

The p la in t i f f  a b o v e  named, c o m p l a i n i n g  of the defendants a b o v e  
n a m e d ,  says, f o r  a f i rs t  cause of a c t i o n :  

1. That the pla in t i f f ,  S. McD. Tate, was, on 20 N o v e m b e r ,  1892, 
and c o n t i n u a l l y  s ince  has been ,  and still is, Treasurer of the State of 
N o r t h  Carolina, and, as s u c h  treasurer, is, under the C o n s t i t u t i o n  and 
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laws of said State, charged with the trust and duty of suing for and 
collecting all money due to the State; and the said Tate is successor 
in office of one Donald TN. Bain, now deceased, who for many years 
prior to 10 November, 1892, was treasurer of the said State, charged 
with all the duties of said office. 

2. That the Bank of New Hanover, hereinafter called 'the bank,' 
was, on 1 January, 1888, and for many years before that time had 
been, and thence coiltinually up to 19 June, 1893, was a banking cor- 
poration, duly organized under its charter of corporation, as contained 
in Private Laws 1871-,'73, ch. 31, and, as such banking corporation, 
was authorized to carry on in all its branches, and did at such times 
carry on, the business of banking in the city of TVilmington, 
N. C., and elsewhere, by branches, in said State; and that the ( 290 ) 
stockholders of said corporation were by its charter authorized 
to elect a board of directors, and that the directors so elected were au- 
thorized and required to choose a president and vice president to 
serve during the continuance in office of said directors. 

3. That, as plaintiff is inforined and believes, the defendants Isaac 
Bates, George W. Williams, John Wilder Atkinson, W. I. Gore, F. 
Rheinstein and H. Vollers were, on-1 January, 1889, and thence con- 
tinually np to 19 June, 1893, directors of the Bank of New Hanover, 
duly elected from time to time by the stockholders, and charged by 
law with all the powers and authority necessary to govern the affairs 

' 

of a corporation, and charged with the duty of carefully, honestly and 
faithfully administering its affairs, and of carrying out the by-laws 
of said bank, framed to insure an honest administration of its affairs, 
and with the further duty of protecting the depositors in said bank 
from any danger of loss, as is hereinafter more particularly set forth. 

4. That, as plaintiff is.informed and believes, the defendant Isaac 
Bates was, at  the times above mentioned, president of the said bank, 

. 

and George W. Williams, at said times, was vice president of the said 
bank, charged with the duty of carefully and faithfully supervising 
the affairs and protecting the interest of said bank and its stock- 
holders and depositors, and of carefully investing and protecting the 
moneys in the custody of the said bank, and charged with the other 
duties as set forth in the by-laws of the said bank, as is hereinafter 
more particularly set forth. 

5. That under the by-laws of the said bank, duly adopted by its 
stockholders and directors, amongst other duties, i t  became the dnty 
of the directors actively to manage and superintend the busi- 
ness affairs of the said bank, and to meet each Tuesday and ( 291 ) 
examine the discount book of said bank, containing a state- 
ment of all loans made, with the names of the parties to whom made, 
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the amount of the loans, the securities given and the time when due; 
to appoint each three months a committee of two from the board of 
directors to examine the books of the said bank, its valuable effects 
and other matters; to count the money on hand, to compare with the 
books and to report to the board of directors. 

6. That the defendants, in violation of their duty as directors, as 
plaintiff is informed and believes. failed and neglected to appoint 
such a committee each three months to examine into the condition of 
the said bank, and to require said committee to report to the said 
board; and failed and neglected to meet each Tuesday and to examine 
the discount book or to inquire into the solvency of the loans made by 
the said bank, as they were in duty bound to do. 

7. That by reason of the failure of the defendants to perform such 
duty, loans of large sunis of money were made from time to time by 
the said bank to insolvent persons upon inadequate security; the 
assets of the bank were wasted, and the said bank became illsolvent 
about the year 1889, or earlier, and such insolvency continued to grow 
worse and worse from year to year, until the bank closed its doors, 
on 19 June, 1893. 

8. That there was a meeting of the stockholders of the said bank 
required to be helcl and actually held every year, and that a t  each of 
said meetings, after the said bank became insolvent in  1889, or before, 

the defendants, as directors, willfully and fraudulently made 
( 292 ) statements of the condition of the said bank, showing that the 

bank was solvent, that its capital stock was unimpaired and 
that there was a surplus on hand; and each year an annual dividend 
was declared and paid, amounting to between $20,000 and $25,000; 
that such false and misleading statements, and the fact that the divi- 
dend had been declared, were published in the newspapers of mil-  
mington, with the knowledge and consent of the defendants, all of 
whom were at  the time mentioned and still are citizens and residents 
of Wilmington. 

9. That since the year 1889 the said defendants, as directors, 
m4lfully and fraudulently caused semi-annual statements to be pub- 
lished in  the newspapers of Wilmington, sworn to by the president or 
cashier of the said bank and attested and verified by three of the said 
directors, showing i n  substance that the said bank was solvent, its 
capital stock unimpaired and that it had a surplus on hand, and that 
all the defendants acquiesced in or participated in  making such state- 
ments. 

10. That the said statements were made and published by the 
defendants, as plaintiff is informed and believes, for the purpose of 
establishing the credit of the said bank, and in  order to conceal its 
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real insolvent condition, and to induce the public to deal therewith 
and to deposit money therein. 

11. That at the times the dividends mere declared and paid since 
the year 1889, and at  the times said statements were published and 
made, as plaintiff is inforined and believes, the said bank was utterly 
insolvent, and that the said statements were untrue, and that all the 
defendants knew the same to be untrue, or negligently failed to ac- 
quaint themselves with the facts and the true financial condition of 
the said bank, as by law they were required to do, and permitted such 
false statements to be made and published as a true statement of the 
exact financial condition of the said bank. 

12. That, as plaintiff is informed and believes, the plain- ( 293 ) 
tiff's predecessor in office, D. W. Bain, knew that the said divi- 
dends were declared, and saw or was informed of said statements pub- 
lished in  said newspapers, and the said D. W. Bain, as treasurer; be- 
lieving the same to be true and relying thereon, and upon the state- 
ments made directly to him as treasurer, as herein set forth, from 
time to time deposited in the said bank to his credit as treasurer large 
sums of money; and the plaintiff, also knowing of the declaration of 
the said dividends, and seeing and hearing the said statements pub- 
lished as aforesaid, permittecl a large part  of the sunis then depositecl. 
and other sums deposited by sheriffs to the credit of the plaintiff from 
time to time, to remain in  the said bank, except such parts as mere 
drawn from the said bank from time to time; and on 19 June, 1893, 
there remained a balance clue to the plaintiff, as treasurer in said 
bank of $15,000. 

13. That on 19 June, 1893, the insolvency of the said bank be- 
came notorious, and on that day it closed its doors and ceased to do 
business; that it was shortly thereafter placed in the hands of a re- 
ceiver, and is wholly insolvent, and that plaintiff has demanded pay- 
ment of the said sum due by the said bank, of the receiver, which 
has been refused. 

14. That by reason of the negligence and the fraudulent acts of 
the defendants, the plaintiff, as treasurer, has been damaged and 
suffered loss to the amount of $15,000, with interest from 19 June, 
1893. 

And for a second cause of action- 
15. Repeat paragraphs 1 and 2 of the first cause of action. 
16. That, as plaintiff is informed and believes, the defendants 

Isaac Bates, George W.  Williams, John Wilder Atkinson, W. 
I. Gore, Clayton Giles, F. Rheinstein and H. Vollers were, ( 294 ) 
on 1 July, 1892, and thence continually up to 19 June, 1893, 
directors of the Bank of New Hanover, duly elected and qualified, 
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and charged by law with all the powers necessary to administer the 
affairs of said bank, and charged with the duty of honestly, carefully 
and faithfully administering its affairs and of obeying and carrying 
into effect the by-laws of said bank and the statute laws of North 
Carolina. 

17. That, as plaintiff is informed and believes, the defendant 
Isaac Bates was, at  the time above mentioned, president of the said 
bank, and George W. Williams at said time was vice president of the 
said bank, charged with the duty of carefully and faithfully super- 
vising the affairs and protecting the interest of said bank and its stock- 
holders and depositors, and of carefully investigating and protectinq 
the moneys in the custody of the said bank, and charged with the other 
duties, as set forth in the by-laws of the said bank, as is hereinafter 
more particularly set forth. 

18. That under the law of Korth Carolina it became the duty of 
the defendants to make a statement to the State Treasurer of the 
financial condition of the said bank on 30 September, 1892, within 
ten days from such 30 September, 1892, and to have such statement 
published in a newspaper printed in Wilmington, which statement 
was required to be verified by the oath of the president or cashier and 
attested by at least three directors of the said bank. 

19. That on 10 October, 1892, the said bank, through its proper 
officers, the defendants, all of whom m-ere members of the board of 
directors, made to the Treasurer of North Carolina a report of the 
condition of the said bank, as required by law, which report was 

filed in the office of said treasurer on 13 October, 1892, n 
( 295 ) copy of which is hereto appended; and a statement was also 

printed in a daily newspaper published in the town of %W- 
mington, N. C. The said report was made upon a blank furnished by 
the State Treasurer, and was verified by the oath of W. L. Smith, 
cashier, and attested by the defendants I. Bates, W. I.  Gore and Clay- 
ton Giles. A11 of the other defendants acquiesced in said report, as 
plaintiff is informed and believes, and not one of the defendants pro- 
tested or objected to any item in said report. 

20. That, as plaintiff is informed and believes, the statements in 
said report were untrue and fraudulent; that the resources were un- 
duly magnified; that there was stated to be a surplus fund of 
$109,167.11, while in truth there was no surplus; that the loans and 
discounts, not upon real estate, were stated to be $1,381,319.01, whjlc 
in truth and fact this statement included several hundred thousands 
of dollars of loans and discounts which were utterly valueless; that 
the uncollectible or questionable debts were stated to be "$10," mean- 
ing $10,000, when in truth there were not less than $500,000 t~ $700.- 
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000 of questionable debts; that the individual liabilities of directors 
as payers was stated to be $20,000, when i t  was in fact several times 
that sum, and in many other respects this statement was untrue, 
fraudulent and misleading. 

21. That all the defendants knew that this statement was not 
true, as plaintiff is informed and believes, or by the reasonable dili- 
gence required of them as officers of the bank would have known, and 
it was their duty to know that the said statement was utterly untrue 
and fraudulent. 

22. That plaintiff's predecessor, relying upon the truth of said 
verified and attested statement, made from time to time deposits in 
said bank, and plaintiff also made deposits and allowed them 
to be made by sheriffs and others, and permitted a portion of ( 296 ) 
the deposits to remain, so that on 19 June, 1893, there was on 
deposit in said bank to the credit of the plaintiff, as treasurer, the 
sum of $15,000. 

23. That on 19 June, 1893, the insolvency of the said bank be- 
came notorious, and on that day it closed its doors a i d  ceased to do 
business; that it was shortly thereafter placed in the hands of a re- 
ceiver and is wholly insolvent, and that plaintiff has demanded pay- 
ment of the said sum due him by the said bank, of the receiver, which 
has been refused. 

24. That by reason of the negligent and the fraudulent acts of 
the defendants the plaintiff, as treasurer, has been damaged and 
suffered loss to the amount of $15,000, with interest from 19 Jnne, 
1893. 

And for a third cause of action- 
25. Repeating paragraphs 1, 2, 16, 17 and 18. 
26. That the defendant I. Bates was not only a director of said 

bank, but was at all the times above mentioned its chief executive 
officer, to-wit, its president, and as such president was charged with 
all the duties set forth in paragraph 17, and especially charged with 
the duty of protecting the stockholders of, the depositors in, and all . 
the creditors of said bank from loss, or danger of loss, by a watchful 
care over the loans and investments made by said bank; to see that 
the same were made only to solvent persons, upon satisfactory secar- 
ity. 

27. That the defendant ~ i o r g e  W. XTilliams was at  all the times 
above mentioned the vice-president of said bank, charged with the 
duties set forth in paragraph 17 and paragraph 26, and charged, be- 
sides, with the duty of protecting the bank from any loss 
through any loan made to its president; that said George W. ( 297 ) 
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Willianls was the custodian of the evidence of debt executed by 
or due to the bank from President Bates; that notwithstanding such 
duty, said George W. Williams, as vice president, permitted said 
Bates and also certain corporations controlled and practically owned 
by said Bates and W. L. Xmitli, the cashier of said bank (to borrow 
large sums of money from the said bank upon inadequate security, 
and that such loans were never reported to the Treasurer of North 
Carolina, as they were required to be, but remained concealed; that 
said George W. Williams, as plaintiff is informed and believes, know- 
ing the condition of said bank to be insolvent, and that the reports 
made of its condition were untrue, fraudulent and misleading, did not 
himself sign such reports as vice president or director, but knowingly 
permitted the reports to be made by other officers of the bank and at- 
tested by directors, without protest or objection, whereby the plaintiff 
was deceived and defrauded, as hereinafter set forth. 

28. That the defendants, other than said Bates and Williams, as 
directors, knew or ought by due diligence to have known of the neg- 
lect of duty of President Bates and Vice President Williams, as set 
forth above, and yet none of them objected or protested or took any 
steps to protect the creditors or credit of said bank; and plaintiff is ad- 
vised and avers that thereby all became liable to him for any loss 
sustained by him on account of the default of the president and vice 
president, as well as of the directors. 

29. That the plaintiff, relying upon the representations and s t a t c  
ments made, as hereinbefore set forth, and upon the proper discharge 
of their duties by the president, vice president and directors of said 

bank, permitted, as stated in paragraph 22, $15,000 deposited 
( 298 ) to his credit to remain in said bank, which was lost by the 

failure of said bank, in June, 1893, as set forth in para- 
graph 23. 

30. That plaintiff, through his attorney, requested the receiver of 
said bank to bring an action in behalf of the creditors against the 
directors, the defendants above named, but the receiver has failed to 
do so. 

31. That by reason of the neglect and fraudulent acts of the de- 
fendants, as set forth above, the plaintiff has been endamaged $15,000. 

Wherefore plaintiff demands judgment for $15,000 and interest 
from 19 June, 1893, and for such oth'er and further relief, etc., and 
for costs. 

The demurrer was as follows: 
The defendants Isaac Bates, G. W. Williams, John Wilder Atkin- 

son, W. I. Gore, H. Vollers and Clayton Giles demur to the complaint 
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herein, and for cause of demurrer assign that i t  appears upon the face 
of the complaint- 

1. That there is a misjoinder of causes of action, in that a cause 
of action of tort, as for deceit by said defendants, is united with a 
cause of action for failure to do their duty and mismanagement as 
directors of the Bank of New Hanover. 

2. That there is a misjoinder of the causes of action, in that the 
causes of action against the defendants, other than Clayton Giles, are 
united with causes of action against him, although the causes of action 
against him are distinct from the causes of action against them, it 
appearing by the complaint that the defendant Giles did not par- 
ticipate in any of the acts of omission or comnlission of the other de- 
fendants, which constitute the first cause of action against them. 

3. That there is a misjoinder of causes of action, in that 
the alleged acts of omission and commission by the defend- ( 299 ) 
ant G. W. Willianis, as vice president of the said bank, which 
constitute the third cause of action against him, are united with the 
first and second causes of action against the other defendants, al- 
though they are distinct and separate from the alleged acts of deceit 
and negligence of the other defendants, which constitute the first and 
second causes of action against the said other directors. 

The said defendants demur to the first cause of action of the com- 
plaint, on the ground that it appears upon the fact of the complaint- 

4. That there is a misjoinder of causes of action, in that a cause 
of action for tort, as for deceit by said defendants, is united with a 
cause of action for failure to do their duty and for mismanagement 
as directors of the Bank of New Hanover. 

5. That there is a inisjoinder of causes of action, in that the causes 
of action against the defendants, other than Clayton Giles, are united 
with causes of action against him, though the causes of action against 
him are distinct from the causes of action against them, it appearing 
by the complaint that the defendant Giles did not participate in  any 
of the acts of omission or commission of the other defendants, which 
constitute the first cause of action against them. 

6. That there is a misjoinder of causes of action, in that the al- 
leged acts of omission and commission by the defendant G. W. Wil- 
liams, as vice president of said bank, which constitute the third cause 
of action against him, are united with the first and second causes of 
action against the other defendants, although they are distinct and 
separate from the alleged acts of deceit and negligence of the other de- 
fendants, which constitute the first and second causes of action against 
the said other directors. 
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TATE 2). BATES. 

7. That there is a defect of parties in the omission of the 
( 300 ) Bank of New Hanover, the said bank being a necessary party 

to the action, in so far  as i t  is based upon the alleged negli- 
gence or mismanagement of the said defendants as directors. 

8. That there is a defect of parties in the omission of the receiver 
of said bank, he being a necessary party, in so far as it is based upon 
the alleged negligence or mismanagement of the said defendants as 
directors. 

9. That the plaintiff has not legal capacity to sue, in so far  as this 
action is based upon the alleged negligence, dereliction of duty or 
misnianagement of defendants or as directors; that the action cannot 
be maintained by the plaintiff exclusively in his own behalf, but must 
be commenced and conducted, if a t  all, in the name and for the bene. 
fit of all the creditors of the said bank. 

10. That the complaint, in its first cause of action, does not state 
facts sufficient to constitute a cause of action, in that it does not allege 
that the bank or the receiver has been requested to institute this ac- 
tion, and that it or he has refused or failed to do so. 

11. That the said complaint, in the first cause of action, does not 
state facts sufficient to constitute a cause of action, in that upon the 
facts stated no trust or contractual relation or privity is shown to 
exist between the plaintiffs and (these) defendants, and so far as the 
acts of negligence and mismanagement are alleged, these defendants 
are not answerable to this plaintiff. 

12. That the said complaint, in its first cause of action, does not 
state facts sufficient to constitute a cause of action, in that, if the said 
cause of action be construed to be a declaration in tort as for deceit, 

no actionable case is stated, because there is no allegation that 
( 301 ) defendants knew or believed the bank to be insolvent when 

the plaintiff deposited his funds therein or when the repre- 
sentations or statements were made. 

13. That the said complaint, in its first cause of action, does not 
state the facts sufficient to constitute a cause of action, in that it does 
not allege that the statements herein set forth, as made by these de- 
fendants, were known by them to be false, or that they made the 
statement to the plaintiff, or that they made said statement with a 
fraudulent intent, or that the loss of the plaintiff was caused by the 
negligent acts, as distinguished from the omission of the defendants. 

The said defendants demur to the second cause of action of said 
complaint, and for cause of demurrer assign : 

14. That there is a rnisjoinder of causes of action, in that a cause 
of action of tort as for deceit by said defendant is united with a cause 
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of action for failure to do their duty, and for mismanagement as 
directors of the Bank of h'ew Hanover. 

15. That there is a misjoinder of causes of action, in that the 
causes of action against the defendants, other than Clayton Giles, are 
united with causes of action against him, although the causes of action 
against him are distinct from the causes of action against them, it ap- 
pearing by the complaint that the defendant Giles did not participate 
in any of the acts of omission or commission of the other defendants, 
which constitute the second cause of action against them. 

16. That there is a misjoincler of cause of action, in that the al- 
leged acts of omission and comxission by the defendant G. W. Wil- 
liams, as vice president of said bank, which constitute the third cause 
of action against him, are united with the first and second 
causes of action against the other defendants, although they ( 302 ) 
are distinct and separate from the alleged acts of deceit and 
negligence of the other defendants, which constitute the first and sec- 
ond causes of action against the said other directors. 

17. That the said complaint, in its second cause of action, does not 
state facts sufficient to constitute a cause of action, in that if the said 
cause of action be construed to be a declaration in tort as for deceit, no 
actionable cause is stated, because there is no allegation that defend- 
ants knew or believed the bank to be insolvent when the plaintiff de- 
posited his funds therein or when the representations or statements 
were made. 

18. That the said complaint, in its second cause of action, does not 
state facts sufficient to constitute a cause of action, in that it does 
not allege that the statements therein set forth, as made by these de- 
fendants, were known by them to be false, or that they made the state- 
ments to the plaintiff, or that they made said statements with a fraudu- 
lent intent, or that the loss of the plaintiff was caused by the negligent 
acts as distinguished from the omission of the defendants. 

The said defendants demur to the third cause of action of said 
complaint, and for cause of demurrer assign : 

19. That there is a misjoinder of causes of action, in that a cause 
of action of tort as for deceit by said defendants is united with a 
cause of action for failure to do their duty and for mismanagement 
as  directors of the Bank of New Hanover. 

20. That there is a misjoinder of the causes of action, in that the 
causes of action against the defendants, other than Clayton Giles, are 
united with causes of action against him, although the causes of action 
against him are distinct from the causes of action against them, i t  
appearing by the coinplaint that the defendant Giles did not 
participate in any of the acts of omission or commission of the ( 303 ) 
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other defendants, which constitute the first cause of action against 
them. 

21. That there is a misjoinder of causes of action, in that the 
alleged acts of omission and commission by the defendant G. W. Wil- 
liams, as vice president of said bank, which constitute the third cause 
of action against him, are united with the first and second causes of 
action against the other defendants, although they are distinct and 
separate from the alleged acts of deceit and negligence of the other 
defendants, which constitute the first and second causes of action 
against the said other directors. 

22. That there is a defect of parties in the omission of the Bank 
of New Hanover, the said bank being a necessary party to the action, 
in so far  as i t  is based upon the alleged negligence or mismanagement 
of the said defendants as directors. 

23. That there is a defect of parties in the ornission of the receiver 
of said bank, he being a necessary party, in so far as i t  is based upon 
the alleged negligence or mismanagement of the said defendants as 
directors. 

24. That the plaintiff has not legal capacity to sue, in so far  as 
this action is based upon the alleged negligence, dereliction of duty 
or mismanagement as directors: that this action cannot be maintained 
by the plaintiff exclusively in his own behalf, but must be commenced 
and conducted, if a t  all, in the names of and for the benefit of all of 
the creditors of the said bank. 

25. That the complaint, in the third cause of action, does not 
state facts sufficient to constitute a cause of action, in that it does 
not allege that the bank or the receiver has been requested to institute 
this action, or that it or he has refused or failed to do so. 

26. That the said complaint, in the third cause of action, 
( 304 ) does not state facts sufficient to constitute a cause of action, 

in that upon the facts stated no trust or contractual relation 
or privity is shown to exist between the plaintiff and these defendants, 
and in so far  as the acts of negligence and mismanagement are alleged 
these defendants are not answerable to this plaintiff. 

27. That the said complaint in the third cause of action does not 
state facts sufficient to constitute a cause of action, in that, if the said 
cause of action be construed to be a declaration in tort as for deceit, 
no actionable case is stated, because there is no allegation that the de- 
fendants knew or believed the bank to be insolvent when the plaintiff 
deposited his funds therein or when the representations or statements 
were made. 

28. That the said complaint, in the third cause of action, does not 
state facts sufficient to constitute a cause of action, in that it does not 
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alleged that the statements herein set forth as made by these defend- 
ants were known by them to be false, or that they made the statements 
to the plaintiff, or that they made said statements with a fraudulent 
intent, or that the loss of the plaintiff was caused by the negligent acts 
as distinguished from the onlission of the defendants. 

29. That the said complaint, in its third cause of action, does not 
state facts sufficient to constitute a cause of action, in that it does not 
allege that the plaintiff or his predecessor deposited any money in the 
Bank of New Hanover in consequence of the statements or representa- 
tions or conduct of the defendants, but that the plaintiff permitted 
money m&ich had been previously deposited to remain in said bank. 

That the defendants John Wilder Atkinson, W. I. Gore, H. Vollers 
and Clayton Giles demur to the third cause of action in the complaint, 
and for cause of demurrer assign : 

30. That if the said declarations can be treated as a dec- 
laration in tort, there is no allegation that they knew or be- ( 305 ) 
lieved the said bank to be insolvent when the said statements 
and representations were made or when the plaintiff deposited his 
money therein. 

Upon motion of plaintiff, W. H. Worth, Treasurer of North Caro- 
lina, was made party plaintiff. 

A m l .  pros. was entered as to Clayton Giles, and Junius Davis, 
receiver of the Bank of New Hanover, and the Bank of New Hanover 
were ordered to be made parties defendant. Plaintiff, under leave, 
filed an amended complaint, as follows: 

The plaintiffs above named, complaining of the defendants above 
named, by way of amended complaint and in addition to the com- 
plaint heretofore filed, say: 

1. That since the last term of this court Samuel nIcD. Tate has 
ceased to be Treasurer of the State of North Carolina by reason of the 
expiration of the term of office, and W. H. Worth, as his successor, 
is the Treasurer of the State of North Carolina, and has succeeded to 
all the rights, powers and-privileges of the said Samuel McD. Tate, 
former treasurer; that said W. H. Worth has been made, by order of 
the court, and is a party plaintiff in this action. 

2. That Junius Davis, the receiver of the Bank of New Hanover, 
as set forth in the complaint, has failed and neglected to bring any 
action against the defendants above named, former directors of the 
Bank of New Hanover, for the causes set forth in the complaint; that 
the said Junius Davis, receiver, was, as plaintiff is informed and be- 
lieves, expressly requested by the agent and attorney of large deposi- 
tors in and creditors of the said bank to bring such action for 
the benefit of all the creditors, and the said Davis, receiver, de- 
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( 306 ) clined and refused so to do, and that the said Davis, receiver as 
aforesaid, has been made, by order of this court, a party de- 

fendant in this action. 
The defendant Junius Davis, answering so much of the complaint 

and amended complaint as touches him, said: 
1. That he has had brought and is now prosecuting an action in 

the Superior Court of the county of New Hanover against the di- 
rectors of the Bank of New Hanover to recover of them damages 
for their negligence and nlislnanagement of the affairs of said bank, 
and that said action was instituted by him for the general benefit of 
all the creditors of said bank, and was brought before the summons 
in this action was served upon him and before he was apprised that 
any action would be taken to make him a party thereto. 

2. That no request was ever made of him by plaintiffs, or either 
of them, to bring a similar action to this or any action against said 
directors. 

3. That he does not intend by this answer to controvert the right 
of the plaintiffs to sustain this action, but siniply to answer the allega- 
tions of the complaint touching him and his actions. 

On the hearing his Honor osdered and adjudged that the demurrer 
as to the first and second causes of action be overruled. 

I t  was adjudged that the demurrer to the third cause of action be 
sustained, upon the ground that the complaint did not state a suffi- 
cient cause of action as to the third cause of action. 

To this order both plaintiffs and defendants excepted and appealed. 

P. H. Busbee and W. R. Allen for plaintiff. 
J. W. Hinsdale for defe~zdunts. 

( 307 ) CLARK, J. The grounds of demurrer, which were not 
cured by the amendments allowed to the complaint, and which 

were overruled by his Honor, are, in substance: 
1. "That a cause of action for the negligence and mismanagement 

of the defendants is ex cor~tractu and cannot be joined in an action 
against them for fraud and deceit." 

The same point was raised in Solonzon v. Bates, post, 311, and 
Caldwell v. Eates, post, 323, and it was there held that the plaintiff's 
contract of deposit was with the corporation, not with the defendant 
directors, and hence the cause of action against the directors for the 
loss of the deposit caused by their neglect and mismanagement was 
necessarily in tort, not in contract; but if i t  had been in contract it 
could have been joined with the causes of action for fraud and deceit, 
because all the causes of action "arose out of the same subject-matter." 
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2. "That the plaintiff, a single depositor, cannot maintain the 
action in his own name, but must bring a creditor's bill." 

The directors being trustees for creditors and stockholders, as well 
as for the corporation, any creditor or stockholder who has been misled 
to his hurt by their fraud and deceit or injured by their misconduct 
and gross neglect in discharge of the trust can maintain an action for 
such injury against them personally in his own behalf. If this were a 
proceeding to wind up the affairs of the corporation and apply its 
assets to the debts, then a creditor's bill would have been eminently 
proper, but such is not the object of this action. There is no fund to 
be taken in hand to be administered and disbursed. 

3. "That the allegation of a cause of action for fraud and deceit is 
not sufficient unless it is specifically charged that the defendants 
knew or believed the bank to be insolvent." 

The allegation of the complaint is that the defendants ~villfully 
and fraudulently made false and misleading statements of 
the condition of the bank, and declared and paid annual divi- ( 308 ) 
dends of over $20,000, when there were no net earnings out of 
which they could be declared, and that such statements of the condi- 
tion of the bank and of the declaration of the dividends mere pub- 
lished in the press, with the knowledge and consent of the directors, 
and that they also willfully and fraudulently caused to be published 
semi-annual statements, sworn to by the president or cashier and veri- 
fied by three directors, showing in substance that the bank was solvent, 
its oapital unimpaired and that it had a surplus on hand; that this 
was done to conceal the true condition of the bank, which was utterly 
insolvent, and to induce the public to make deposits therein, and that 
the plaintiff's predecessor in the office of State Treasurer was misled 
thereby and made this deposit, and that the plaintiff, succeeding to 
the office, also relying upon such official statements, allowed such 
part of the fund as was not drawn out for incidental purposes to re- 
main, and permitted further sums to be deposited therein to his credit 
by sheriffs. This is a brief summary of the allegation, which is stated 
more fully in the complaint. I t  would seem that this was a quite ex- 
plicit charge, that the defendants "knew or believed that the bank 
was insolvent." But if it were not, the directors are conclusively pre- 
sumed to know the condition of the bank. Hauser v. Tate, 85 N. C., 
81 ; Morse on Banks, sec. 137; Piwn v. Brown, 142 U. S. ; United So- 
ciety u. Underwood, 9 Bush. (Ky.),  609, and other cases cited in Solo- 
mon v. Bates, post, 322. If the directors did not know the bank was 
insolvent it was their duty to have known it. I t  was fraudulent in 
them to put forth official statements that the bank was solvent, 
when they did not know it to be true, and they are liable to ( 309 ) 
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those who were deceived thereby into having dealings with the 
bank or making deposits therein for any losses sustained. If this 
were not so, the directors of a bank would be privileged to be negli- 
gent, and the more ignorant they could inanage to be about its con- 
dition the more secure they would be from any liability. 

4. "That the defendants were not liable for money which the 
plaintiff's predecessor deposited in bank and which the plaintiff per- 
mitted to remain. 

The complaint avers that the plaintiff, misled by the false and 
fraudulent statements put forth by the directors as to the condition 
of the bank, in order to conceal its insolvent condition, and relying 
thereon and upon similar statements made to him, as treasurer, as 
required by law, not only made new deposits, but permitted a part of 
the deposit already in said bank to remain. If the defendants are 
liable as to one, they are as to the other. To hold otherwise would be 
to make a ' ' distinction without a difference. ' ' 

5 .  "That it is not alleged that the bank or the receiver had been 
requested to bring this action and had refused." 

This was not requisite, nor was the bank or receiver necessary 
parties to this action against the directors (Solomon v. Bates ) ,  but if 
it were otherwise, all these, objections were removed by the amend- 
ment making the bank and the receiver parties to this action. All 
the grounds of demurrer based upon Clayton Giles being a party are 
also removed from consideration by the 1201. pros. which was entered 
as to him. 

No Error. 
PTAINTIFF'S APPEAL IN SAME CASE. 

CLARK, J. That the vice president permitted the president and 
cashier to borrow large sums of money for themselves or for 

( 310 ) corporations practically owned by them, upon inadequate se- 
curity, and fraudulently suppressed such loans in making up 

the official reports of the condition of the bank, and that the directors 
knew or by due diligence ought to have known of such conduct, is 
admitted to be true by the demurrer. A cause of action on this ground, 
if otherwise sufficiently stated, is not a misjoinder, for it is simply an 
allegation of one of the many acts of negligence, recklessness and fail- 
ure of duty which go to make up the liability of the defendants, as 
set forth in the first and second causes of action; nor was there a fail- 
ure to state a cause of action for any of the reasons set out in the 
demurrer, i. e., that the bank or receiver had not been requested to 
bring the action (which in point of fact is alleged), nor because there 
was no privity between the plaintiff and defendants, nor because the 
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deceit was not sufficiently charged, nor because the plaintiff is not 
averred to have made any new deposit, but had merely permitted the 
deposit already in the bank to remain there after his succession to 
office. All these grounds are disposed of by the opinion in the de- 
fendant's appeal in this case. I t  seems to us, however, that there was 
a failure to state a cause of action in the third cause of action, in that, 
though i t  is averred in the complaint that the loans recited in that 
cause of action were made "upon inadequate security," and were 
suppressed and not included in the official reports, it is not averred 
that they were lost or cannot now be collected, or that their loss caused 
the insolvency of the bank or in anywise affected the plaintiff injuri- 
ously. His Honor therefore correctly held that a cause of action was 
not stated in this third cause of action, for a defect of that kind can 
be taken ex ??zero w o t u  by the court below, or here, though not spe- 
cifically assigned by demurrer. 

No Error. 

Cited: Solomon v. Bates, post, 322; Culdwell v. Bates, post, 323, 
324; Coble v. Beull, 130 N.  C., 537; Howell v. Puller, 157 N.  C., 318. 

- 

S. & B. SOLOMON v. ISAAC BATES ET AL. 
( 311 

ACTION AGAINST BANK DIRECTORS-JQINDER OF DIFFEBENT CAUSES OF ACTION- 
LIABILITY OF DIRECTORS FOR DEPOSITS-CONDITION PRECEDENT-RIGHT OF 
DEPOSITORS TO ~ \ I~ IXTBIN ACTION-PLEADING-LIABILITY O F  BANK PRESI- 
DEKT. 

1. I t  is  not a misjoinder of causes of action to  join in the same action brought 
against bank directors individually a cause of action for gross negligence in  
the discharge of their duties, mhereby the plaintiff was injured, with causes 
of action for the fraud and deceit of the directors in making false statements 
and misrepresentations of the condition of the bank, mhereby the plaintiff' 
was induced to  deposit his money in the care of the bank. 

2. Bank directors are jointly and severally liable for  their torts, and the cor- 
poration itself can be joined, or not, a t  the election of the plaintiff. 

3. Where i t  is  admitted by demurrer, or otherwise, tha t  a corporation is insol- 
vent, i t  is  not necessary to exhaust remedies against i t  before suing the 
directors for mongs  caused by their negligence, fraud or deceit. 

4. An action can be brought by a depositor or other creditor, and even by a 
stockholder, against the president and directors of a corporation for losses 
resulting from their fraud, negligence or mismanagement, without having 
first applied to  the corporation or i ts  receiver to bring such action and being 
refused. 

5. I n  a n  action by a depositor against the president and directors of an  insol- 
vent bank to recover losses resulting from their fraud, negligence or mis- 
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management, i t  is not necessary to  allege tha t  "when the plaintiff deposited 
his money the directors knew or believed he would not get it back, or in- 
tended by deceit to get i t  from him or cause him to  lose it," but i t  is  
sufficient to allege that, the bank being insolvent, the defendants caused 
false and fraudulent statements of the condition of the bank to be pub- 
lished, representing i t  to be solvent and mith capital stock unimpaired, and 
declaring dividends mith a view to  conceal its insolvent condition and pro- 
cure deposits, and that  the plaintiff was deeeiTecl thereby into making the 
deposit which he is seeking to recover. 

6. Bank directors are liable for gross neglect of their duties, and mismanage- 
ment (though not for errors of judgment made in good faith),  as well as  
for f raud and deceit. 

7 .  I f  false and fraudulent statements of the condition of a corporation are put 
forth under the authority of the directors, i t  is  not necessary that they 
should know them to be such; i t  is  their duty to  know them to be true, and 
they are  liable for  damages sustained by one dealing v i t h  the corporation, 
relying on the truth of such official reports. 

8. The same liability attaches to the president and other managers as to the 
directors in like cases. 

( 312 ) ACTION heard before Hoke,  J., at April Term, 1895, of 
XEW HANOVER, on complaint and demurrer. 

The demurrer was overruled, and defendants appealed. 
The facts fully appear in the opinion of Associate Justice Clark. 

A l l en  d? Dortch and A. D. W a r d  for p la in t i f .  
Ricaud d? Weil l ,  H .  G. Connor and D. L. Russell for defendants. 

CLARK, J. This is an action brought by a depositor in a bank, 
which has become insolvent, against the directors thereof, personally. 
The first cause of action sets out that the defendants were directors; 
that under the by-laws adopted by the stockholders and directors it 
became the duty of the defendants actively to manage and superin- 
tend the business of the bank; to examine each Tuesday the discount 
book, containing a statement of all loans made, to whom made, the se- 
curities therefor, and when due; to appoint each three months a com- 
mittee of two from the board of directors to examine the books of the 
bank, its valuable effects and other matters; to count the money on 
hand and compare with the books, and report to the board of di- 
rectors; that the defendants failed to perform these duties imposed by 

the by-laws, and by reason of such failure large loans were 
( 313 ) made by the bank to insolvent persons upon inadequate se- 

curity, and the bank became insolvent about the year 1889; 
that after the bank became insolvent the defendants made annual 
statements to the stockholders, showing the bank to be solvent, its 
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capital stock unimpaired and a surplus on hand, and declared and 
paid out annual dividends of between $20,000 and $25,000; that after 
the bank became insolvent the defendants willfully and fraudulently 
caused semi-annual statements to be published in the newspapers, 
sworn to by the presihnt  or cashier and attested and verified by 
three directors, showing the bank to be solvent, its capital stock uniin- 
paired, and that it had a surplus on hand; that such statements were 
made for the purpose of establishing the credit of the bank, to conceal 
its real insolvent condition and to induce the public to deal therewith 
and to deposit money therein; that the plaintiff knew of such state- 
ments, and, believing the same to be true and relying thereon, made 
deposits with the bank in December, 1892, and in 1893, and allowed 
the deposits to remain therein, and the same were lost. 

The second cause of action is the same as the first, except it alleges 
in direct terms that the defendants knew that the statements made 
and published by them were false. 

The third cause of action alleges the duties imposed upon the de- 
fendants, as set out in the first cause of action, and their failure to 
perform them; that the bank became insolvent and that the defend- 
ants had knowledge of this insolvency and, with such knowledge, 
negligently and fraudulently permitted the bank to continue in busi- 
ness, and received the deposits of the plaintiffs, who were ignorant 
of the insolvency of the bank. 

The fourth cause of action (by mistake numbered fifth) 
alleges the duties set out in the first cause of action, and, in ( 314 ) 
addition, that from the year 1889 to 19 June, 1893, the de- 
fendants, as directors, negligently and fraudulently caused and per- 
mitted standing advertisements to be published, falsely setting forth 
the solvency of said bank, with the purpose of inducing the plaintiff 
and the public generally to deposit and keep money in said bank; that 
at  the time said statements were so made said bank was insolvent, and 
the defendants knew or ought to have known of such insolvency; and 
that the plaintiff, relying upon. such statements and believing the bank 
to be solvent, made the deposits, etc. 

The fifth cause of action (by mistake numbered sixth) is identical 
with the first cause of action, except the allegations as to the cause 
of the insolvency of the bank. In  the first cause of action it is alleged 
that many loans were made to insolvent persons upon inadequate se- 
curity and in this cause of action that loans were made to insolvent 
persons, or if made to solvent persons the defendants negligently 
failed to collect or to cause them to be renewed, and they became 
worthless. 

The sixth cause of action (by mistake numbered seventh) is iden- 
189 



IN THE SUPREME COURT. [I18 

tical with the first cause of action, except in the fifth paragraph. In  
this cause of action, in addition to the allegations of the fifth para- 
graph of the first cause of action, it is alleged that many of the in- 
solvent persons to whom loans were made upon inadequate security 
were relatives and favorites of the defendants and other officers of the 
bank, and some of them officers of the bank. 

To this the defendants demurred, on three grounds: 
1. "That there is a misjoinder of causes of action, in that sev- 

eral causes of action in tort as for deceit by said defendants are 
united with a cause of action in contract against said defend- 

( 315 ) ants for failure to do their duty and mismanagement as di- 
rectors of the Bank of New Hanover. 

2. "That there is a misjoinder of parties defendant, in that the 
said defendants are severally charged with an intent and purpose to 
defraud the public and the plaintiff by holding out the Bank of New 
Hanover as a solvent institution, without alleging any conspiracy or 
common purpose among the defendants so to do. 

3. "That the complaint does not state facts sufficient to constitute 
a cause of action, in this, that it appears by the complaint that plain- 
tiffs deposited their money with the Bank of New Hanover; that the 
bank afterwards suspended and was insolvent and failed to pay the 
plaintiffs on demand, and that plaintiffs claim the whole amount of 
their debt as damages against these defendants on the alleged fraud, 
but the complaint does not allege that bank has no assets or that they 
cannot recover any part of the debt from the bank.'' 

As t6 the first ground of demurrer: While breach of a duty im- 
posed by statute or by express contract is ex contractu, the breach of a 
duty imposed by law arising upon a given state of facts is a tort. 
Hodges v. R. R., 105 N. C., 170. An action for damages for breach of 
duty in the latter case is an action for tort. Bond v. Hilton, 44 N. C., 
308 ; Williamson v. Dickens, 27 N. C., 259. And even if there had been 
a special contract or a statutory provision, the plaintiff might sue for 
the negligence in tort, Robinson v. Threadgill, 35 N. C., 39 ; Purcell 
v. R. R., 108 N. C., 414. Here the failure to discharge the duties re- 
quired by the by-laws was a wrong, caused by defendant's negligence 
-a tort-and is properly united in the same action with a tort by the 

fraud and deceit charged in the same complaint. Indeed, there 
( 316 ) was no contract between the directors, individually, and the 

plaintiff, and his remedy is for the tort-the wrong they have 
caused him by their misconduct. Guion v. Richardson, 79 Am. Dee., 
255; 30 Conn., 360. But, had the failure to comply with the duties 
required by the by-laws been a cause of action ex contractu, there 
would still have been no misjoinder, for all the causes of action "arose 
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out of the same transaction, or transactions connected with the same 
subject of action." The Code, see. 267 (1) ; Hodges v. R. R., supra; 
Bank v. Harris, 84 N .  C., 206 ; Adanzs v. Quim, 74 N.  C., 339; Hamlin 
v. Tucker, 72 N. C., 502; Heggie u. Hill, 95 N.  C., 303; Benton v. Col- 
lins, ante, 196. There is the same "subject of action" throughout, 4. e., 
the plaintiff's loss of his deposit. If this ground of demurrer had been 
well founded, the remedy wonld have been, not to dismiss, but siniply 
to divide the action (The Code, sec. 272; Hodges u. R. R., supra; 
Street v. Tuck, 84 N.  C., 605 ; Pinch v. Baskerville, 83 N. C., 203), 
which would have caused a multiplicity of actions, with increased 
costs to the parties and the public as well, without any benefit, ap- 
parently, to the defendants. 

As to the second ground of demurrer: The complaint does not 
allege several acts committed by different defendants, but that the 
defendants, acting together, committed the acts complained of. This 
would make them jointly and severally liable, and the averment of a 
common design or conspiracy is unnecessary. Long v. S~uircdell, 
77 N. C., 176; Mode v. Pedancl, 93 N.  C., 292. 

As to the third ground of demurrer: The complaint alleges a 
demand for payment from the bank, and that the bank is "wholly in- 
solvent." As the demurrer admits this allegation, there can be no 
reason why the plaintif should not prosecute, without further delay, 
whatever remedy he may have against the directors, whose 
negligence, fraud and deceit he alleges to have been the cause ( 317 ) 
of his loss. Besides, if the plaintiff was induced, by the fraud 
perpetrated by the defendants in making and publishing the alleged 
fraudulent statement, to part with his money, he can sue the agents 
(the directors) as well as the principal (the corporation), and can 
proceed against them jointly or severally. 3 Tliompson Corp., secs. 
4096, 4138, 4145. I t  is further insisted, ore tenus, that the action can- 
not be maintained because a cause of action is not stated: 

1. "Because the action cannot be brought by a depositor or credi- 
tor, but must be brought by the corporation or the receiver, or at 
least that it must appear that application has been made to them to 
bring such action and that there had been a failure or refusal to do 
so. For a breach of duty to their principal, the corporation, redress 
can only be had against the directors by that principal, the corpora- 
tion (or its receiver), or by the shareholders, if the corporation (or 
its receiver) refuses to sue. But for any breach of duty towards a 
stranger to the company (as a creditor or depositor) such stranger 
may have redress against them (the directors), either at  law or in 
equity, according to the nature of the injury, and it will be no defense 
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that their principal is also liable." 3 Thompson, supra ,  secs. 4132, 
4138, 4145; D e L a n o  v. Case, 121 Ill., 247; 2 Am. St. Rep., 81. As to 
national banks, this may be otherwise as to them, when a receiver has 
been appointed, since the manner of enforcing the personal liability of 
the directors is prescribed by U. S. Rev. Stat., secs. 5234, 5239 ; Bai ley  
u. Mosher, 63 Fed., 448; contra,  Presco f t  v. H a u g h e y ,  65 Fed., 653. 
But we do not here pass upon that proposition, for the defendants are 
sued as directors of a State bank. 

2. "That the complaint is not sufficient as a charge of actionable 
deceit against the defendants, because it does not distinctly 

( 318 ) charge that the defendants, when the plaintiff deposited his 
money in the bank, knew or believed he would not get it back, 

or that they intended by deceit to obtain it from him or cause him to 
lose it." I t  is sufficient to allege that, the bank being insolvent, the 
defendants caused false and fraudulent statements of the condition 
of the bank to be published, representing it to be solvent and with 
capital stock unimpaired, and declaring dividends-all this with a 
view to conceal its insolvent condition and induce the public to make 
deposits, whereby the plaintiff was deceived and made one deposit, 
which he is now seeking to recover. Indeed, the directors are liable 
for injury caused by relying upon a statement issued by them which 
they did not know to be true, as well as when they knew it to be false. 
H u b b a r d  v. W e a r e ,  70 Iowa, 678; H u ~ z t i n g t o n  v. A t t r e l l ,  118 N. Y.,  
365; s. c., 42 Hun., 459; 3 Thompson, szcpru, sec. 4244. If bank di- 
rectors do not manage the affairs and business of the bank according 
to the charter and by-laws, and use ordinary diligence to supervise 
the conduct of their office and to understand the condition of the bank, 
and loss ensues, they are liable for all losses their misconduct may 
inflict, either upon stockholders or creditors. 1 Morse on Banks, sec. 
138; 17 Am. and Eng. Enc., 109, and cases cited. They are trustees 
for depositors, and can be held liable for injuries resulting from gross 
negligence on their part in allowing the bank to be held nut to the 
public as solvent, when it is in fact insolvent. 1 Morse, supra,  sec. 
130 ( a ) .  We adopt what is so well and forcibly said in Delano v. Case, 
supra:  "Ordinarily t h i  character of the directory for integrity and 
business capacity increases the degree of confidence reposed in the cor- 
poration by the public. Were depositors, when entrusting to a bank 

their entire fortune, to be informed that the directors, upon 
( 319 ) whose honor and careful watchfulness they were relying, owed 

them no duty-were under no obligation to take at  least rea. 
sonable precautions to guard their money from the itching fingers of 
dishonorable officials-they would certainly hesitate long before sur- 
rendering i t  upon such terms." For false statements of the condi- 
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tion of the bank, published by authority of the directors, when they 
knew of the falsity or with reasonable care might have known it, the 
directors are personally liable. 1 Morse, supra, see. 132, and cases 

' 

cited; Bolles on Banks, sec. 4; Shea v. Mabry, 1 Lea (Tenn.), 319; 
Townsend v. Williams, 117 N. C., 330. "While the directors are 
bound to exercise ordinary skill, and are liable for losses resulting 
from mismanagement of the affairs and business of the bank, they 
are not liable for excusable mistakes concerning the law, and for errors 
of judgment, either as to the law or the management, when acting in  
good faith" (2 Bin. and Eng. Enc., 115, and cases cited), though 
good faith alone will not excuse them when there is lack of the proper 
care, attention and circumspection in the affairs of the corporation 
which is exacted of them as trustees. Shea v ,  H u b r y  and Townsend u. 
Williunzs, supra. The degree of care required of directors depends 
upon the subject to which i t  i s  to be applied. They are not insurers 
of the fidelity of the agents wholn they appoint, nor are they responsi- 
ble for losses caused by the wrongful acts of such agents, unless there 
was gross negligence in making such appointment or in lack of proper 
supervision. 3 Thompson, supra, secs. 4106, 4113; Briggs v. Spauld- 
ing, 141 U. S., 132; Paine Banking Laws, sec. 1781 (2) .  

Where the object of the suit is to charge the directors with liability 
for a breach of trust, the rule is well settled that relief may be had 
agairlst any or all those who concurred in the wrong, the tort being 
treated as several as well as joint. 4 Thompson, supra, sec. 
4582, and cases cited. The liability of the president and vice ( 320 ) 
president to depositors and other creditors for losses sustained 
by them in dealing with the corporation on the faith of misrepresenta- 
tions by such officers as to its financial condition or other facts form- 
ing a material inducement to the deposit or contract is the same as that 
of directors. 4 Thompson, supra, secs. 4670, 4671, 4672, and cases 
cited. While it is quite well settled that an action can be brought 
against the directors by the depositors and other creditors for dam- 
ages caused by their gross mismanagement, neglect and false repre- 
sentations, and this without first applying to the corporation itself or 
to the receiver to bring such action, there have been authorities that 
a stockholder could not maintain such action without such prior de- 
mand and refusal, but it is made clear that this was only at  law, and 
that in equity upon proper allegations a stockholder as well as a credi- 
tor may now maintain the action directly, and in the first instance 
against the directors. 3 Thompson, supra, sec. 4090; 2 Morse, supra, 
sec. 717. But both as to third parties and stockholders alike i t  is a 
good cause of action against directors that they declare the dividend, 
as in this case, out of the capital stock or deposits of the bank, and not 

118-13 193 



IN THE SUPR'EME COURT. [ I 1 8  

out of its earnings ( 2  Morse, supra ,  7 1 7 ;  G a f t w y  v .  Colville, 6 Hill, 
5 6 7 ) ,  and also that they caused false reports to be published by the 
directors of the condition of the bank. As said above, it is not neces- 
sary that the directors should know that such reports are false. I t  is 
their duty to know that they are true. H u n t i n g t o n  v .  At t re l l ,  s u p r a ;  
3 Thompson, supra,  sec. 4224, and Hauser  v .  T a t e ,  85 N. C., 81, citing 
B a n k  v. W u l f e k u h l e r ,  19 Kan., 6 0 ;  B a n k  v .  S t .  J o h n ,  25 Ala., 566, 
and Uni ted  Xociety v .  Underwoocl, 9 Bash, 609. 

No Error. 

C i t e d :  T a t e  v .  Butes ,  an te ,  3 0 7 ;  Solonton v .  Bates ,  post, 3 2 2 ;  Culd-  
well v. Bates ,  post, 3 2 4 ;  S o l o n ~ o n  v .  Daniels,  120 N. C., 1 7 ;  Hous ton  v. 
T h o r n t o n ,  122 N .  C., 3 7 0 ;  Gatt is  v .  l i i lgo ,  125 N .  C. ,  136 ; Pritchard v .  
Conars., 126 N .  C., 915 ; Richardson v .  R. R . ,  ib., 102 ; Fisher v. W a t e r  
Co., 128 N .  C., 375;  Coble v .  Beall.  130 N .  C., 5 3 7 ;  Fisher v .  T r u s t  Co., 
138 N. C.,  2 4 1 ;  Xnzith v .  Newberry ,  140 N .  C., 3 8 8 ;  McGowan v .  Ins .  
Co., 141  N .  C.,  368, 3 6 9 ;  McIver  v .  H a r d w a r e  Co., 144 N .  C., 4 8 9 ;  
H o u g h  v. R. R . ,  ib., 7 0 1 ;  Peanut  Co.  v. R. R., 155 N .  C.,  1 6 6 ;  Pender  
v. Xpeight ,  159 N .  C., 6 1 6 ;  Brnswell  v. B a n k ,  ib., 630, 6 3 2 ;  J I d e  Co. 
v. R. R . ,  160 N .  C.,  2 2 0 ;  A y e r s  v .  Bai ley,  162 N .  C., 2 1 2 ;  Lee v. T h o r n -  
t o n ,  171  N .  C.,  2 1 3 ;  Cone v .  F r u i t  Growers Asso.,  ib., 531. 

( 321  
8. & B. SOLOMON v. ISAAC BATES ET BL. 

A motion to  modify an  opinion of the Supreme Court by striking out a proposi- 
tion of law stated therein, even though i t  be alleged that  the part of the 
opinion sought to be corrected mas not essential to the conclusion reached, 
the point in question having been discussed on the hearing and considered 
and decided by the court, will not be entertained. 

MOTION of defendants to modify the language of the opinion in 
the case between same parties, ante.  

A y c o c k  & Daniels,  D. L. Russell and H .  G. Connor for defendants .  
W .  R. A l l e n  contra. 

CLARK, J. The opinion in this case having been filed and certified, 
the losing party served notice on the opposite side that on a day 
named he would move the court to modify the opinion by striking out 
the words "Indeed, the directors are liable for the injury caused by 
relying upon the statement issued by them, which they did not know 
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to be true, as well as when they knew it to be false," and also the 
concluding words of the opinion, "As said above, it is not necessary 
that the directors should know that such reports are false. I t  is their 
duty to know that they are true." 

The respondent, in addition to replying to the motion on its merits, 
moves to dismiss the motion as being made contrary to the course and 
practice of the Court. I t  is true that where there is a mere inadver- 
tence, as the entry of the conclusion, "a new trial," when the opinion 
showed that the proper conclusion should have been "re- 
versed," a motion of this kind will be entertained (Summer- ( 322 ) 
lin v. Codes, 107, N. C., 459), or "affirmed7' instead of "re- 
versed" (Cook v. Noore, 100 N. C., 294), or "new trial" instead of 
"remanded7' (Scott v. Queen, 95 N. C., 3-20) ; and, indeed, the Court 
would correct such errors ex nwro motu, if called to its attention in 
any way. But it was never contemplated that by a motion of this 
kind propositions of law stated in an opinion could be again brought 
up for discussion in this easy and offhand method, even though it be 
alleged by the mover that the part of the opinion sought to be cor- 
rected was not essential to the conclusion reached. To admit this 
practice would to a large extent repeal the restrictions which it has 
been found necessary to throw around the grantings of rehearings by 
requiring the strictly worded certificate of two disinterested counsel 
and the endorsement of a member of the court. The imperative neces- 
sity for adhering to these restrictions is pointed out in IEerndon v. 
Ins. Co., 111 N. C., 384. As a matter of fact, too, there was no inad- 
vertence in this case. The point in question was presented in the 
oral argument of the cause and in the briefs filed by counsel, and was 
decided, not only in this case, but likewise in the three other cases of 
similar character, against the officers of the same bank. Townsend 
v. Williams, 117 N. C., 330; Caldwell v. Bates, post, 323, and Tate v. 
Bates, ante, 287. In the latter case the Court says: "The directors 
are conclusively presumed to know the condition of the bank. Hauser 
v. Tate, 85 N. C., 81; Morse on Banks, see. 137; P i m  v. Brown, 142 
U. S., 56; United Xoc. v. Underwood, 9 Bush., 609, and other cases 
cited in Solonzon v. Bates, ante, 320. If the directors did not know the 
bank was insolvent it was their duty to have known it. I t  was fraud- 
ulent in them to put forth official statements that the bank mas sol- 
vent when they did not know it to be true, and they are liable 
to those who were deceived thereby into having dealings with ( 323 ) 
the bank or making deposits therein for any losses sustained. 
If this were not so, the directors of a bank would be privileged to be 
negligent, and the more ignorant they could manag; to be about its 
condition the more secure they would be from any liability." Thus, 
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the matter sought to be corrected is not a mere formal entry, erron- 
eously made by inadvertence, but a deliberate decision of a propo- 
sition of law discussed on the hearing. This cannot be brought up for 
rediscussion upon a simple motion or notice to the opposite party. 

Motion Dismissed. 

Cited: 8. v. Council, 129 N.  C., 512; Durhanz v. Cotton Mills, 
144 N.  C., 715; Hough v. R. R., ib., 701; McIver v. Hardware Co., 
ib., 489; Anthony  v. Jefress,  172 N.  C., 379; Teeter v .  Express Co., 
ib., 621. 

L. H. CALDWELL, EXECUTOR, V. ISAAC BATES ET AL. 

(The opinion of Assoelate Justice CLARK furnishes the syllabus.) 

ACTION heard before Norwood, J., at Spring Term, 1895, of 
ROBESON, on complaint and demurrer. * 

The demurrer was overruled, and defendants appealed. 
The facts are substantially the same as those governing the cases of 

Solomon v. Bates, ante, and Tate,  Treasurer, v. Bates, ante. 

( 324 ) P. H .  Busbee and JIcNeill & McLean for p la in t i f .  
D.  L. Russell, H.  G. Connor, Ricaud & Weil l  and P. D. 

Walker  for defendants. 

CLARK, J. This case presents Substantially the same points as 
Solomon v. Bates, ante, 311 ; the plaintiff in this case, as in that, being 
a depositor who had lost by the insolvency of the bank, and the de- 
fendants being the same in both cases. Corporate interests are in- 
creasing steadily in importance and have become intimately connected 
with every phase of life. I t  is necessary to define accurately the 
duties, rights and obligations of corporations ; and the responsibilities 
of their managers to the public and to their own stockholders. With- 
out reiterating the reasoning and authorities in the case of Solomo?z u. 
Bates, it is sufficient to sum up the conclusions at  which the Court ar- 
rived in that case: 

1. I t  is not a nlisjoinder of causes of action to join in the same 
action brought against the directors individually a cause of action for 
gross negligence in the discharge of their duties, whereby the plaintiff 
was injured, with causes of action for the fraud and deceit of the di- 
rectors in making false statements and misrepresentations of the con- 
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dition of the bank, whereby the plaintiff was induced to deposit his 
money in the care of the bank. 

2. That the directors are jointly and severally liable for their 
torts, and the corporation itself can be joined, or not, a t  the election 
of the plaintiff. 

3. That where it is admitted by demurrer, or otherwise, that the 
corporation is insolvent, it is not necessary to exhaust remedies against 
i t  before suing the directors for wrongs caused by their negligence, 
fraud or deceit. 

4. That an action can be brought by a depositor or other 
creditor, and even by a stockholder, for such torts against the ( 325 ) 
president and directors, without having first applied to the 
corporation or its receiver to bring such action and being refused. 

5. That it is not necessary to allege that "when the plaintiff de- 
posited his money the directors knew or believed he would not get i t  
back, or intended by deceit to get it from him or cause him to loseeit," 
but that it is sufficient to allege that, the hank being insolvent, the de- 
fendants caused false and fraudulent statements of the condition of 
the bank to be published,, representing i t  to be solvent and with capital 
stock unimpaired, and declaring dividends with a view to conceal its 
insolvent condition and procure deposits, and that the plaintiff was 
deceived thereby into making the deposit which he is seeking to 
recover. 

6. That the directors are liable for gross neglect of their duties, 
and mismanagement-though not for errors of judgment made in 
good faith-as well as for fraud and deceit. 

7. That if false and fraudulent statements of the condition of 
the corporation are put forth under the authority of the directors, it 
is not necessary that they should know them to be such; it is their 
duty to know them to be true, and they are liable for damages sus- 
tained by anyone dealing with the corporation, relying on the truth 
of such official reports. 

8. That the same liability attaches to the president or other man- 
agers as to the directors in like cases. 

The motion of the defendants made in this action to strike out all 
allegations of misfeasance and nonfeasance was therefore properly 
denied, nor was there ground to grant the motion to order a re- 
pleader. 

No Error. 

Cited:  T a t e  v. Bates,  ante, 307; Xolonzon v. Bates,  ante,  322; 
Hous ton  v. Thornton ,  122 N .  C., 370; Cone v. F r u i t  Growers Asso., 
171 N. C., 531. 
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( 326 ) 
THOMAS HOLDEN v. J. L. WARREN 

While a justice of the peace has no jurisdiction to administer equity affirmative- 
ly, yet where the allegations of the complaint and the proofs show that  
plaintiff was entitled to judgment for a balance due on an account, he 
having accepted, through mistake, a sum less than v a s  due him, he is  
entitled to judgment, notwithstanding in his prayer he asked for equitable 
relief by reformation of a n  accounting between him and his debtor. 

ACTION tried on appeal from a justice's court, before Starbuck,  J., 
and a jury, at Fall Term, 1895, of CASWELI,. 

Before the jury was inipaneled the defendant moved to dismiss the 
action for want of jurisdiction, the action having been instituted in a 
justice's court to reform and correct an alleged error in calculation in 
a settlement between the parties. 

The complaint was as follows : His Honor reserved his decision in 
the motion to dismiss and submitted an issue to the jury as follows: 
"In what sum, if any, is defendant indebted to plaintiff ? "  Answer: 
"$29 and interest up to date." His Honor then granted the defend- 
ant's motion to dismiss, and plaintiff appealed. 

C. D. Turner  for p la in t i f .  
No counsel contra. 

CLARK, J. A justice of the peace has no jurisdiction to administer 
equity affirmatively (Doroughty v. Sprinkle,  88 N.  C., 300), though 
necessarily in actions of which that officer has jurisdiction an equit- 

able matter can be set up by way of defense. Bell v. Hower- 
( 327 ) ton, 111 N.C., 69 ; McAdoo v. Cnllzcm, 86 N.  C., 419. That part 

of the prayer of the complaint which asks that the defendant 
correct the settlement, being for an equitable relief, is therefore not 
within the jurisdiction of the justice. But the jurisdiction is gov- 
erned by the matters alleged and proven, and the plaintiff is entitled 
to any relief these entitle him to have, without regard to the fact 
whether or not they are embraced in the prayer for relief. Stokes v. 
Taylor,  104 N.  C., 394; Pulps  v. Nock,  108 N.  C.,  601; Simmons v. 
Allison, post, 761. If the justice can give any relief upon the cause 
of action, it is immaterial that the plaintiff prays for another relief 
which the justice has no jurisdiction to grant. Hargrove v. Harris, 
116 N. C., 418. 

The plaintiff complained that the defendant owed him a balance of 
$83.50; that by mistake in calculation-a mutual mistake of fact by 
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both parties-the balance was stated to be $54.50, and the plaintiff on 
that understanding accepted $50 in full payment of the $54.50, which 
both parties supposed to be due, but on discovering the mistake the 
plaintiff demanded $29 still due, and, payment being refused, brings 
this action. Had the agreement been to receive the $50 in satisfaction of 
the $83.50, the agreement would have been binding (The Code, 574), 
though it would have been wudum pactum prior to that act. Pickey 
v. Merriwon, 79 N.  C., 585 ; Koonce v. Russell, 103 N.  C., 179 ; Copper- 
smi th  v. Wilson,  104 N.  C., 28. But there has been no settlement, 
other than for the $54.50, and there has been nothing paid or accepted 
in discharge of the remaining $29 due the plaintiff. He is entitled to 
bring his action at  law to recover the same ; and even if the defendant 
can show a receipt in full, this woulcl be only prima facie evidence, 
which could be rebutted by proving above facts as alleged in the com- 
plaint. The judge submitted the issue to the jury (reserving 
the motion to dismiss, made on the ground of a want of juris- ( 328 ) 
diction), and the jury found that the defendant was indebted 
to the plaintiff $29, as alleged in the complaint, with interest from 
the date of the settlement. His Honor denied the plaintiff's motion 
for judgment, and dismissed the action. He was doubtless misled by 
the prayer of plaintiff's complaint, embracing an equitable relief. But 
the plaintiff, on the facts alleged and proved, was entitled to a judg- 
ment at law for the $29, and his prayer for equitable relief should 
have been treated as surplusage. 

The facts being found by the verdict, and the exception bring- 
ing up the erroneous ruling of the judge in refusing judgment thereon 
for the plaintiff, a new trial is not necessary, but the judgment dis- 
missing the action is reversed (Bernhardt  v. Brown, post, 700) and the 
cause is remanded, that judgment for the plaintiff may be entere'd 
upon the verdict below. 

Reversed. 

Cited: Sums v .  Price, 119 N.  C., 574; Parker v .  R. R., ib., 686; 
Beach v. R .  R., 120 N. C., 507; Gillarn v .  Ins. Co., 121 N.  C., 372; 
Parker v .  Express Co., 132 N .  C., 130; Harvey  v. Johnson, 133 N.  C., 
358; Levin  v .  Gladstein, 142 N .  C., 494; Blacknzore v. Winders ,  144 
N.  C., 216; Bank v .  Du, fy ,  156 N. C., 87. 
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WROUGHT IRON RANGE COMPANY v. J. A. CARVER ET AL.  

1. Under section 76, chapter 119, Lams 1895 (the Machinery Act), the collec- 
tion of an  illegal and invalid tax may be enjoined. 

2. Semble, that  the exception in the above-mentioned section is as broad as the 
prohibition; and about all the effect the section has is to  give an addi- 
tional remedy to  test the validity of a tax, leaving i t  to  the discretion of 
the taxpayer to pay the tax and sue to  recover it back, or to  proceed by 
injunction. 

3. The Legislature had the power to levy the tax on peddlers provided in 
section 28, chapter 116, Laws 1895, and to provide the method of collec- 
tion and enforcement set forth in the Machinery Act of 1895. 

4. Foreign corporations can only do business in this State by virtue of the 
rules of comity, under which rules they cannot be accorded greater privi- 
leges than citizens of the State. 

5.  A foreign corporation is not a citizen of the State creating i;, ~5-ithin the 
protection of Article IV, section 2 ( I ) ,  of the Constitution of the United 
States. 

6. The tax  imposed on peddlers by the Revenue Act of 1895, as i t  makes no 
discrimination in favor of citizens of this State, is  valid, and not in vio- 
lation of the Federal protection of interstate commerce guaranteed by the 
Constitution of the United States. 

7. Sernble, tha t  a n  act of the Legislature of this State is  valid, if regularly 
passed in other respects, although i ts  ratification is  not attested by the 
signatures of the presiding officers, upon the same principle that judg- 
ments of the courts are valid, although not signed by the presiding judge. 
Scarborough o. Robinson, 81 N. C., 409, criticised and distinguished. 

8. When one deed, contract, pleading or other written instrument refers to 
another written instrument for  important or essential particulars, the in- 
strument thus referred to  becomes a part  of tha t  referring to i t ;  and 
upon the same principle, where an  act of the Legislature, in all respects 
regular as  to  i ts  passage and ratification, refers to another act about the 
proper ratification of which there is a serious question, the act thus referred 
to  becomes incorporated in  the act in which i t  is  thus referred to, and 
beconles a valid law as part  thereof. 

9. Quere, if the counties have power to levy a peddler's tax  under chapter 116, 
section 28, Laws 1895. 

( 329 ) ACTION heard by Starbuck, J., at  chambers, in Greensboro, 
13 July, 1895, upon an affidavit of the p l a in t3  to continue the 

restraining order theretofore granted by Robinson, J., until the final 
hearing. 
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Upon an affidavit made by the plaintiff, his Honor, W. S. O'B. 
Robinson, granted an order restraining and enjoining the de- 
fendants from the acts complained of in the affidavit of the ( 330 ) 
plaintiff, and ordered the defendants to show cause before his 
Honor, Henry R. Starbuck, at Greensboro, on 6 July, 1895, why the 
same should not be continued until the final hearing. By agreement 
of parties, the time of hearing was continued until 19  July, a t  which 
time his Honor heard the case, and on 22 July, 1895, rendered the 
following judgment : 

"This cause coming on to be heard upon a motion to continue the 
restraining order heretofore granted by Robinson, J., to the final hear- 
-ing of the action, the hearing of said motion having been continued to 
this date, upon consideration of the complaint and affidavits filed, the 
motion to continue said restraining order is denied and the same is 
hereby dissolved; and it is further adjudged that the defendant re- 
cover of the plaintiff the costs of the injunction proceeding, to be 
taxed by the clerli." 

P l a in t8  appealed. 

Xhepherd d Busbee and Boone, Nerritt d Bryant for plaintiff. 
W. A. Gz~thrie and A. L. Brooks for defendants. 

FUBCHES, J .  This is an application for an injunction to restrain 
the defendant, as sheriff of Person County, from collecting bjf distraint 
what he claims to be a peddler's tax. The defendant denies plaintiff's 
right to proceed by injunction, whether the tax be "illegal and void" 
or not, under section 76, Machinery Act of 1895. We do not agree 
with defendant in this contention. 

I t  was agreed that plaintiff might proceed by injunction, unless he 
is prevented by this section, and it is true that this section does not 
profess to prohibit the issuance of injunctions against the collection 
of public taxes, except in certain cases, and it seems to us that 
the exception is about as broad as the prohibition, and about ( 331 ) 
all the effect it has is to give an additional remedy, which is 
left to the discretion of the party to pay the tax and then bring an 
action to recover the money back. But whether the exception is as 
broad as it seems to us or not, it in express terms excepts from the 
inhibition of injunction taxes that are "illegal or invalid," and that 
is what the plaintiff illeges in this case-that they are "illegal and 
invalid"; and this question of jurisdiction being disposed of, the mat- 
ter comes to be considered upon its merits. 

There are many grounds of objection made by the plaintiff to the 
legality of this tax and to the manner in which the defendant proceed- 

201 



IN THE SUPREME COURT. [I18 

ed to collect the same. Plaintiff says that no such tax has been 
assessed and the defendant had no warrant or order for its collection; 
that if defendant had authority to collect without a special order to do 
so, his action was illegal, as the tax created no lien on plaintiff's prop- 
erty and he had no right to take it by distraint or levy. But plaintiff 
further alleges that if defendant, as a tax collector, has the right to 
levy property for taxes without a special order to do so, he had no 
right to do so for this tax, as it was protected from taxation-by the law 
of interstate commerce, and was unconstitutional and void. And, 
finally, plaintiff alleges that chapter 116, Acts 1895, was not signed 
by the President of the Senate and the Speaker of the House of Rep- . 
resentatives, and therefore is not a part of the laws of North Carolina. 
"Taxes are the enforced proportional contributions from persons and 
property levied by the State, by virtue of its sovereignty, for the 
support of the Government and for all public needs." Cooley on 
Taxation, see. 83 (8) ,  ch. 119, Acts 1895, defines "tax," "taxes," to 
be any tax or assessment provided for in this act. "The power of 

taxation is an incident of sovereignty, and is possessed by the 
( 332 ) Government without being expressly conferred by the peo- 

ple. " Constitution ; Cooley on Taxation, 4. 
"In general, it will be found that the statutes imposing taxes make 

special provision for their collection, and do not apparently contem- 
plate that any others will be necessary.'' Cooley, supra, 15. 

Section 37, ch. 119, Acts 1895, provides for the collection of taxes 
as follows : "Whenever the tax shall be due and unpaid, the sheriff 
shall immediately proceed to collect the same, as follows : If the party 
charged has personal property equal to the value of the tax charged 
against him, the sheriff shall seize and sell the same, as he is required 
to sell other property under execution." And an act for levying 
taxes and providing the means of enforcement is, as we have seen, 
within the unquestioned and unquestionable power of the Legislature. 
I t  is therefore the law of the land, not only in so far  as it lays down a 
general rule to be observed, but in all the proceedings and all the pro- 
cess which it points out or provides for in order to give the rule full 
operation. As has been well said, "The mode of levying, as well as 
the right of imposing taxes, is completely and exclusively with the leg- 
islative power." Cooley, supra, 48-49. The work of the commission- 
ers in assessing taxes is only to ascertain the amount due, where this 
is uncertain and to be determined by some geneVal rule prescribed by 
the Legislature. But, besides the above authorities, the right of the 
oheriff to levy and sell for just such taxes as are involved in this ac- 
tion has been expressly decided and sustained by this Court in Cowles 
v. Brit tain,  9 N. C., 207, and Wynn v. Wrigh t ,  18 N. C., 19, and these 
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cases are cited and approved by Just ice Gray in delivering the opinion 
of the Court in Enzert v. Missouri, 156 U. S .  R., 309. 

So it is clear the Legislature had the right-the power- 
to levy this tax (leaving out for the present the question of ( 333 ) 
interstate commerce), that it did levy it, and that it had the 
right to provide (prescribe) the mode and manner of enforcing its 
collection and by whom it should be collected ; a i d  i t  did prescribe the 
mode of enforcing its collection and by whom it should be collected. 
And under this legislative power the defendant-the sheriff-has pro- 
ceeded to make the collection in the manner pointed out in the act. 

This leaves two questions to be considered-interstate commerce 
and as to whether chapter 116, Acts 1895, is a part of the Public 
Laws of the State. 

I t  is contended by plaintiff that the first of these questions (inter- 
state commerce) has been expressly decided by this Court in plaintiff's 
favor, and S. v. Lee, 113 N.  C., 681, and S. v. Gibbs, 115 N. C., 700, 
are cited as authority to sustain this contention. But upon examina- 
tion i t  will be found that 8. v. Lee was expressly put on the ground 
that the Legislature had not imposed a tax on defendant's business, 
and the Court intimates the opinion that had the Legislature imposed 
the tax the Court would have affirmed the judgment below. The 
question of interstate commerce is not discussed in the opinion, but, 
if it was considered, the intimation of the Court is against the plain- 
tiff's contention. The case of s. v. Gibbs is put upon an admission 
of the Attorney-General that it falls under the decision of S. v. Lee, 
and it is expressly stated in the opinion that no Federal question is 
presented. So it is manifest that neither of these cases decides the 
question or sustains the contention of plaintiff as to interstate com- 
merce. 

The case of S. v. Lee, supra, as was that of S.  v. Gibbs, was put 
upon the definition of "peddler7'; and the Court then held that the 
term "peddler" did not include a party ~vho traveled over 
the country carrying a sample stove, soliciting orders to be ( 334 ) 
filled by another wagon following, and delivering stoves. This 
was at  least a very favorable construction for the defendant. 

This is a privilege tax and outside of the revenue to be raised for 
the support of the Government. The object of such taxes is to protect 
the people against the frauds and machinations of this class of irre- 
sponsible traders, and to protect honest dealers with fixed places of 
business and who honestly bear their part of the burden of the Gov- 
ernment. Enzert  v. Missouri,  supra. And, this being so, it is ap- 
parent that neither the people nor the bona fide local dealers would 
receive any more protection against this itinerant trade, carried on in 
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the manner pursued by plaintiff, than if he were to sell the stove he 
has in the wagon in which he travels. In  fact, it can be considered in 
no other light than as a subterfuge-a trick to evade the tax imposed 
by the Government. This question of taxation is elaborately discussed 
by Justice Gray in Emert v. Xissouri, supra, and especially on page 
314, where he defines the term "peddler." In  Tomlin's Law Dic- 
tionary these definitions are given : " Hawkers ; those deceitful fel- 
lows who went from place to place buying and selling; * * * and 
the appellation seems to grow from their uncertain wandering, like 
persons that with hawks seek their game where they can find i t ;  
hawkers, peddlers and petty shopmen-persons traveling from town 
to town, with goods, and merchandising." But i t  is not necessary for 
us to decide in this case whether the definition given to the word 
"peddler" in X .  v .  Lee was correct or not, as the act of 1895, ch. 116, 
see. 23, has made the definition, "That any person carrying a wagon, 
cart or buggy for the purpose of ezhibitiny or delivering any wares 

or merchandise shall be considered a peddler." This para- 
( 335 ) graph was not in the acts under which X .  v .  Lee and S. v .  

Gibbs were decided. The Legislature had the right to make 
this definition. Emert v .  JIissouri, supra. So there can be no doubt 
that plaintiff's business was taxed by the act of 1895. 

Then, is the plaintiff relieved from the burden of this tax by the 
Constitution of the United States, under the doctrine of interstate 
commerce? We do not think it is. The plaintiff is a foreign corpo- 
ration, and can only do business in this State by the rules of comity; 
and i t  would seem that under this doctrine it ought not to claim-and 
if it does claim, it should not be allowed-greater privileges than our 
own citizens. A foreign corporation is not a citizen of another State, 
and can claim no privilege or protection under Article IT ,  section 2 
( I ) ,  of the Constitution of the United States. Paul v .  Virginia, 
8 Wall., 168; McCreedy v .  Virginia, 94 U. S., 391; United States u.  
Crookshank, 92 U. S., 542. But, as they are allowed to come here 
under the doctrine of comity, they are entitled to the same protection 
and are subject to the same burdens on their business as are imposed 
on the business of our own citizens, and no more. I t  is admitted that 
a tax imposed on peddlers is a tax on the property authorized to be 
sold. Xachine Co. v. Gage, 100 U .  S., 678. But a State may impose 
the same license tax on peddlers from other States that it imposes on 
its own citizens. Machine Co. v .  Gage, supra; W a r d  v .  Maryland, 12 
Wall., 163, 418. If it discriminates in favor of its own citizens and 
against the citizen of another State, this will be in violation of the 
Constitution and void. Xachine Co. v .  Gage, supra. The nonexercise 
by Congress of the power to regulate interstate commerce is equiva- 
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lent to a declarat io~that  it shall be free from any restrictions. Welton 
v. Wissouri, 91 U. S., 275; Machine Co. v. Gage, supra. The 
case of Machine Go. a. Gage was almost our case. If there is ( 336 ) 
any distinction in the primiple there decided and the case now 
before us, we have been unable to discover it, after a careful examina- 
tion. That was an action brought by the Howe Sewing Machine Com- 
pany, a Connecticut corporation, which had shipped its machines to 
Nashville, Tenn., and from there an agent went to Sumner County to 
peddle and sell these machines. A license tax similar to ours was de- 
manded of him. He denied the right to demand this tax, but paid it, 
under a provision of the Tennessee statute similar to the provision of 
section 76 of our law, and the machine company brought an action to 
recover back this tax. The plaintiff in that case, as the plaintiff does 
in this case, contended that the tax was unconstitutional and void 
upon the ground of its being an interference with Lterstate com- 
merce, But the Court, after a full review of all the authorities on the 
subject, held that, as the same rule applied to all alike, there being no 
discrimination against the plaintiff and in favor of the citizens of 
Tennessee, there was no cohstitutional objection to it, and that plain- 
tiff could not recover. The same question was again before the Court, 
and the whole subject discussed at  great length by Justice Gray, in 
which case of Machine Co. v. Gage was discussed and approved, as 
late as the 156 U. S., in Emert v. Missouri, supra. Upon these au- 
thorities we have no hesitation in holding that plaintiff is not pro- 
tected from paying this tax by any provision of the Constitution of 
the United States. ' 

This leaves one other question to be considered: "Is chapter 116, 
published as a part of the Public Laws of 1895, a part of the law of 
North Carolina, or is it, as plaintiff contends, a nullity ? "  This is an 
important question. 

If we sustain the contention of plaintiff, i t  does not only relieve him 
from the payment of this tax, which we have seen he is otherwise 
liable for, but it also relieves all other taxpayers from the 
payment of their taxes imposed under its provisions. We ( 337 ) 
say under its provisions, because, if it is not the law, it is con- 
tended that the Revenue Act of 1893 (which is very similar to this) 
would be left in force. But that is not a matter now before us. The 
question before us is whether chapter 116 of the Acts of 1895 is the 
law. 

There is no question in this case but that it was passed by both 
houses of the General Assembly, according to the provisions and re- 
quirements of the constitution. There is no question but that it was 
deposited in the office of the Secretary of State as one of the public 
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laws passed by the General Assembly of 1895. qhere is no question 
but that the Secretary of State received it and enrolled it as one of 
the public laws passed at that session of the General Assembly. There 
is no doubt but that the Secretary of State certified that it was one 
of the public laws on file in his office, and that the Public Printer 
published i t  with other public acts of the General Assembly of 1895 
as a part of the public laws of the State. This made it, presumptively 
at  least, a part of the public laws of the State, and every person hav- 
ing occasion to do so has the right to read it in evidence in any court 
of the State as the law. The Code, sec. 1339. 

I t  was held in Carr v. Coke, 116 N. C., 223, that an act purporting 
to have been passed by the General Assembly and signed by the 
President of the Senate and the Speaker of the House was a recod 
importing verity, and could not be impeached collaterally. I t  is true, 
if it be admitted that this act was not signed by the presiding officers 
(which we admit, for the present, for the argument only), the question 

is then presented as to whether i t  is a record or not. Plaintiff 
( 338 ) contends that it is not, for the rcason that the Constitution 

provides and, as plaintiff says, requires it to be signed by the 
President of the Senate and the Speaker of the House. The Legis- 
lature and its presiding officers are boulid by the requirements of the 
Constitution; and it is certainly true that every one ought to observe 
the provisions of the Constitution. If the Legislature passes any law 
which is in plain violation of the provisions of the Constitution, it is the 
duty of the courts to declare it void. But that is not the case here. It 
is not alleged that this act is in conflict with any of the provisions of 
the Constitution. I t  is not alleged that the Legislature has done any 
act in violation of the Constitution, but that the presiding officers, 
through an inadvertence, have failed to sign an act, and therefore it is 
not the law. I t  would seem that a judge, in the discharge of his duty, 
would be as much bound to observe the plain requirement of the 
statute law of the State as the presiding officers of the General As- 
sembly are to observe the Constitution in discharging their official 
duties. Yet we have a plain provision in our statute law requiring 
every judgment granted by a judge to be signed by him. The Code, 
sec. 288. And this Court has held that this statute, apparently nianda- 
tory, should always be observed;'still it is held to be only directory, 
and a judgment passed in open court and filed with the papers as a 
part of the judgment roll is a valid judgment, though not signed by 
the judge. Matthews v. Joyce, 85 K. C., 258; Rollins v. Henry, 78 
N. C., 342; Keener v. Goodson, 89 N. C., 273; Xpencer v. Credle, 102 
1\'. C., 68; Bond v. Wool, 113 N. C., 20. 

Then, suppose it be admitted that Mr. Coke's affidavit is corn- 
206 
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petent (which is not admitted), and that it proves that this act was 
not signed by the presiding officers; does it prove more than if the 
clerk's affidavit was allowed to prove that a judgment on file 
in his office had no signature of the judge, or of any judge, at- ( 339 ) 
tached to i t ?  What would be the reply? N o n  constat ,  the 
judgment having been passed by the court when in session and filed 
as a judgment i t  is the judgment of the court. Critically speaking, 
Mr. Coke's affidavit does not prove that this act was not signed by the 
presiding officers; and probably it is our duty in a matter of this 
importance to place a strict construction upon this affidavit. Then 
what is the affidavit l "That said act contains no clause of ratifica- 
tion, and no signatures of the presiding officers of the Senate and 
House of Representatives, or either of them, appear thereon or are 
appended thereto.'' And it is contended by the defendant that, if it 
be admitted that the names of these officers are not now attached to 
this act, it does not necessarily follow that they never were, especially 
when the affiant had certified to its being the law in the following cer- 
tificate: "May 23, 1895, I, Octavius Coke, Secretary of State, hereby 
certify that the foregoing (manuscript) are true copies of the original 
acts and resolutions on file in this office. Octavius Coke, Secretary of 
State." I t  is admitted that chapter 116 is one of the "acts" he 
certifies is on file in his office. 

But it is further contended by the defendant that as this is a mat- 
ter of record it cannot be disproved by oral testimony, and that the 
only way this could be done, if at all, would be by a certified copy 
under seal from the Secretary of State. 

I t  is admitted that, if it is shown that the presiding officers of 
the General Assembly did not sign this act, the argument in the 
opinion of the Court in S c a r b o r o z ~ g h  v. Robinson ,  81 N.  C. ,  409, is 
some authority for the contention. of the plaintiff that it is not a law. 
But no such question mas presented in S c a r b o r o u g h  v. R o b i n s o n  as is 
presented in this case. In  that case the allegation of the plain- 
tiff was that the bill had not been signed, and the action was ( 340 ) 
for a mandamus to compel the presiding officers to sign the 
bills, after the Legislature had adjourned. This was the only ques- 
tion presented in that case. But the court, in the course of the opin- 
ion, said that an act passed and not signed by the presiding officers 
was not the law. That part of the opinion does not seem to be in har- 
mony with cases above cited, in which the judgments of the Superior 
Court have been sustained, though not signed by the Judge, as re- 
quired by the statute. Besides, this part of the opinion in Scarbor -  
o u g h  v. R o b i n s o n  was criticised by the Court in the opinion delivered 
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in Cook v .  Meares, 116 N. C., 582, and pronounced an obifer, both in 
the opinion of the Court and in the concurring opinion filed by Justice 
Avery. 

But if this was not so, this case has gone much further than Scar- 
borough v .  Robinson. In that case the act had not been certified and 
published as a part of the lams of the State, as this act had been. In 
C a w  v. Coke, supra, it was stated that the object of that action was to 
enjoin its being certified and published, and stress was put upon the 
fact that it had not yet been certified and published; as, if this were 
done-that is, certified and published as a part of the public laws- 
it would much strengthen if not perfect the act. 

But, as there is some difference of opinion among the members of 
the Court as to the position above stated as to the validity of this act, 
there is another view upon which all agree that it is valid, and this 
we will now discuss, and it will be considered as the basis of the 
judgment of the Court. 

Where one deed refers to another deed for inforniation not set 
out in the last deed, or as a basis for what is contained in the last 

deed, the first deed becomes a part of the last. Brusfield v. 
( 341 ) Powell, 117 N. C., 140. Where two instruments are con- 

temporaneous and about the same subject-matter, they are to 
be taken together and construed as a whole. Flaunt v.  Wallace, 103 
N. C., 296. Where one files a complaint in an action and refers to 
another action then pending, without stating the contents of the action 
referred to, except that i t  is about the same subject, the complaint 
thus referred to is made a part of the complaint in the second action 
Alexander v. Norwood, post, 381. 

In 1865 the Legislature of Kansas, in aid of the Union Pacific 
Railroad, passed an act, which was filed in the office of the Secretary 
of State and by him certified to tho public, printed and published as 
one of the laws of the State. In 1866, and probably in 1867, the Legis- 
lature passed other acts which referred to the act of 1865 as being a 
part of the laws of the State of Kansas. Some time after this, one 
Higginsbotham brought an action to compel the issuance of the bonds 
provided for in the act of 1865, when his action was contested, upon 
the ground that the President of the Senate, by some inadvertence, 
had failed to sign the act, which was an admitted fact-the Constitu- 
tion of Kansas, like ours, requiring that all acts should be signed by 
both the Speaker of the House and the President of the Senate before . 
they should become laws. But the Court, in a long and well-con- 
sidered opinion, held that, as this act of 1865 had been referred to as 
the law in 1866 and 1867 by other acts that were properly signed, that 
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was a sufficient ratification by the Legislature to supply the want of 
the signature of the president of the Senate to the act of 1865. Comrs. 
v. Higginsbothum, 17 Kan., 62. 

It must be admitted that a failure of one of the presiding officers 
to sign the bill (the signature of both being required) was as 
defective as if neither had signed, and the Kansas case can- ( 342 ) 
not be distinguished in principle from ours on that account. 

I n  our case, chapter 119, which is the accompaniment of chapter 
116, being an act for the collection of the taxes levied in chapter 316. 
expressly refers to chapter 116 in sections 33, 102 and 116, and re- 
quires the Secretary of State to have five thousand copies of the "Act 
to raise revenue" (chapter 116) to be printed, and to "distribute the 
same among the officers of the State, whose duties i t  is to execute and 
carry the same into effect." Upon the authorities cited, as well as 
"the reason of the thing," we are of the opinion that it was a sufficient 
ratification and attestation of chapter 116, Acts 1895, entitled "An 
act to raise revenue," to constitute it a part of the public laws of 
North Carolina. But the tax levied in section 28 is State tax, and we 
fail to see that the county of Person has levied any tax on the plaintiff, 
if it has any authority to do so. Therefore the order appealed from 
is sustained as to the State's tax and reversed as to the county tax. 

Modified and Affirmed. 

Cited: Next case, post; Conzrs. v. Call, 123 N.  C., 329; Greensboro 
o. Williams,  124 N .  C., 170; 8. v. Caldwell, 127 N .  C., 526; Collier v. 
Burgin ,  130 N.  C., 635; S. v .  Frank,  ib., 725; Purnell v. Page, 133 
N.  C., 129; Lacy v. Packing Co., 134 N. C., 571; Range Co. v. Campen, 
135 N.  C., 525; Tobacco Co. v. Tobacco Go., 145 N. C., 372; Sherrod v. 
Dawson, 154 N.  C., 529. 

WROUGHT IRON RASGE COVPASY v. W. S. COZART 

Shepherd & Busbee and A. ,4. Hicks for p1ainti.f. 
W. A. Guthrie for defendant. 

FURCHES, J. This case is governed by the opinion in the above case 
against Carver. But i t  does not appear that any claim for county tax 
is involved; and as the defendant was restrained and enjoined 
by the order below from collecting the State tax imposed by ( 343 ) 
section 28, chapter 116, Laws 1895, the order was erroneous 
and should not have been granted. There is error, and the judg- 
ment is 

Reversed. 
118-14 209 
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B. F. CHEATHAM, ADNINISTRAT~R o r  J O H N  A. CHEATHAhT, 
v. WILLIAX A. BOBBITT 

THE CODE, SEC. 590-"OPENING THE DOOR" BY PEKSONAL REPRESENTATIVE OF 
DECEDERT-PERSOKAL TRANSACTION DEFINED. 

1. The term "personal transaction," as  used in The Code, see. 590, was in- 
tended to  describe the nhole of the negotiation or treaty between the 
origii~al parties to it, out of nhich the cause of action arose. 

2. When a personal representative "opens the door" by testifying to a trans- 
action, etc., i t  is not his province, but tha t  of the court, to decide what 
testimony of the adverse party may come in. 

3. I n  an  action by an admi~listrator for  the price of goods alleged to have 
been sold and delivered by his intestate to defendant, the plaintiff may 
testify to  the delivery of the goods to defendant, and not thereby "open 
the door,'' because the delivery is a n  independent fact. But, a pzcrclmse 
being the result of negotiations between the parties, if plaintiff testifies 
tha t  defendant purchased the goods from his intestate he thereby makes 
it competent for defendant to testify to  coarrersations and transactions be- 
tween himself and plaintiff's intestate which negative a sale and purchase, 
but tend to  establish a bailment with intent to  defraud the creditors of 
the alleged vendor. 

( 344 ) ACTION tried before Greene,  J., and a jury, at January 
Term, 1895, of GRANVILLE. 

Plaintiff complained for goods sold and delivered to defendant. in 
1879 and 1882. Defendant denied purchasing the goods, and alleged 
they were delivered to him by plaintiff's intestate, who was in failing 
circumstances, in order to avoid the payment of his debts. Defend- 
ant also pleaded the statute of limitations. 

B. F. Cheatham, plaintiff, was introduced as a witness in his own 
behalf, and testified that he was adn~inistrator and brother of John 
A. Cheatham, deceased; that John A. Cheatham was unmarried, and 
died after his father and mother, and that witness was one of his 
heirs at law; that the intestate was merchandising in the city of 
Raleigh i11 the year 1878; t h a t  d e f e n d a n t  purchased goods and mer-  
chandise  from intestate;  that he knows of his own knewledge that his 
brother had delivered these goods to defendant, and that he had seen 
many of them delivered; that witness was not in the employ of his 
brother, but was often in and about the store, and, at his brother's 
request, delivered a portion of the goods to defendant. Witness was 
here shown several bills of goods, and, after objection on part of de- 
fendant, testified that two of them were in his handwriting and all 
the others in the handwriting of his brother; that they were the orig- 
inals of the bills of goods delivered to defendant by his brother and 
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himself; that he delivered the goods to defendant's wagoner, at the 
request of his brother, the intestate. Plaintiff also introduced letters 
of defendant, which, after objection by defendant, witness testified 
m r e  in the handwriting of defendant, and were received by the in- 
testate, all ordering goods from the intestate and were signed by de- 
fendant. Plaintiff then rested. 

William A. Bobbitt, the defendant, then testified, in his 
own behalf, that the goods were delivered to him by John ( 345 ) 
A. Cheatham, under an agreement. Plaintiff objected to any 
testimony as to an agreement between the witness and the intestate, 
and his Honor instructed the witness to confine himself to the trans- 
action between himself and deceased about which. the plaintiff had 
testified. Plaintiff excepted. Witness then said that in the latter 
part of October or November, 1879, John A. Cheatham approached 
him in Raleigh and told him he was bound to fail, and intended to 
buy a large stock of goods and then make an assignment; that he 
wanted him (the defendant) to let him ship a lot of the goods out to 
his store in Brassfield Township, Granville County, so as to get them 
out of the reach of his creditors, and that after the assignment he 
(Cheatham) would come out there and dispose of them; that all of 
the goods sued for were delivered, under the agreement, between 27 
Noveinber and 17 December, and that these were the goods about which 
the plaintiff administrator had testified; that he would send his 
wagon, so as to reach Raleigh about dark, and have it loaded during 
the night and start off before day; that John A. Cheathain failed just 
before Christmas, 1879; that defendant himself left home early in 
1880; that the goods remained at the store of R. Bobbitt & Son; that 
some of them were sold, some scattered and some remained there for 
several years; that all the goods described'in the bills produced by 
plaintiff and in plaintiff's testimony were delivered in consequence of 
that agreement between John A. Cheatham and the witness. Plaintiff 
again objected to any evidence of conversation or transaction what- 
ever between defendant and intestate of plaintiff. 

His Honor again ruled that no testimony should be ad- 
mitted except that relating to the transactions about which ( 346 ) 
the plaintiff administrator had testified. Plaintiff excepted. 

On cross-examination, witness testified that the conversation be- 
tween the witness and plaintiff's intestate took place in a room at  
the Yarborough House; that no one was present except himself and 
John A. Cheatham, and that the goods were delivered in accordance 
with the agreement then entered into. 

His Honor submitted the following issues: 
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1. "Did the cause of action of plaintiff against the defendant 
accrue more than three years prior to the beginning of this action?" 
Answer : "No. " 

2. "Were the goods described in the plaintiff's complaint deliv- 
ered to defendant in consequence of an agreement between plaintiff 
and defendant that defendant should assist plaintiff in avoiding the 
payment of his debts? " Answer : "Yes. " 

There was a verdict for defendant on the second issue. Rule for 
new trial; rule discharged. Judgment for defendant. Exception 
by plaintiff. 

The plaintiff, B. I?. Cheatham, administrator, died since the last 
term, and S. Ti. Ellis, administrator, d .  71. n., was made party plaintiff. 

A. J .  Pield and J .  B. Batchelor for p1uinti.f. 
Graham (e. Graham for defendant. 

AVERY, J .  The word "transaction" is used in the statute in ref- 
erence to the joinder of actions (The Code, see. 267) in the sense of 
the conduct or finishing up of an affair, which constitutes as a whole 
the "subject of action." So the term "personal transaction,'' in its 
application to a case like the one at bar, was intended to describe the 
whole of the negotiation or treaty between the original parties to it, 

out of which the cause of action arose. The plaintiff would 
( 347 ) have steered clear of opening the door to his adversary had 

he gone no further than to testify to the delivery of the goods 
described in the bills to the defendant. because that was an inde- 
pendent fact, involving no account of either a personal communication 
or transaction between his intestate and the defendant. Johnson v. 
Rich,  aate, 268. But lie. started out by stating that the defendant 
"purchased goods and merchandise" from his intestate while the 
latter was merchandising in Raleigh, and proceeded to testify to the 
delivery of the articles so purchased, and that the bills offered in evi- 
dence were "the originals of the bills of goods delivered to the de- 
fendant by his brother and himself." To purchase is to "obtain or 
secure as one's own by paying or promising to pay a price" (Stand- 
ard Dictionary) ; and the q~~est ion whether there was such an abso- 
lute sale by his intestate and a purchase by the defendant, as must 
have been inferred from plaintiff's testimony, if believed, or whether 
the delivery was by the terms of the treaty to vest in the defendant, 
in whose custody the goods were placed, only a qualified property as 
bailee, as defendant testified, depended upon the finding by the jury 
of the facts constituting the history of the whole negotiation between 
the parties. The plaintiff testified that the defendant "purchased7' 
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the goods delivered to him as the result of all of the latter's chaffering 
and treating with his intestate. The defendant was allowed to testify 
that, taking the whole transaction in reference to the goods together, 
they were delivered to him as a bailee to assist in carrying out a cer- 
tain fraudulent understanding. The plaintiff, after opening the door 
to contradiction by testifying that there was a purchaser, cannot 
close i t  against his adversary by claiming that he testified to a 
completed transaction, when his adversary's defense rests ( 348 ) 
upon the idea that the agreement was made at  a time and 
place anterior to t he  delivery witnessed by the plaintiff, and was the 
most important part of the whole transaction, from the beginning to 
the end of the negotiation, which terminated with the delivery. I t  
mas the plaintiff's own folly if, by testifying that the whole transac- 
tion was in contemplation of law a purchase, he made competent 
testimony, to which he would otherwise have had good ground for 
objecting. The statute as passed for the purpose of protecting the 
estates of dead men by inhibiting living persons from proving claims 
against heirs or representatives upon testimony as to personal trans- 
actions or communications with such decedents. I t  would be danger- 
ous to remove a barrier which prevents unscrupulous men from in- 
dulging their cupidity be resorting to perjury, when the only person 
who could have contradicted them is dead. But it was not intended 
that the personal representative should testify to the declarations of 
the decedent or as to a part of a transaction between him and a living 
person, which, if believed, vould tend to fasten a liability on such 
living person, and then insist upon closing the mouth of the latter 
from explaining the whole transaction in such way as to rebut the 
prima facie case made against him. When the personal representa- 
tive leaves the door open, it is not his province, but that of the court, 
to decide what may come in. So much of the transaction as was de- 
scribed in detail by the plaintiff was consistent with his summing up 
of the wliole and declaring it a purchase. But, looked at in the light 
of the covinous agreement which defendant testified had been made, 
the billing and delivery of the goods were equally consistent with the 
defendant's contention as to the facts. There was no error in the 
ruling complained of, and the judgment must be 

Affirmed. 
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( 349 
J. XcL. KELLY ET AL. A. H. McNEILL ET AL. , 

1. I n  order to establish a parol trust under an  allegation tha t  de fenhn t  pur- 
chased plaintiff's land a t  an  execution sale, with the agreement that the 
title should be held in trust for plaintiff, the plaintiff must prove an agree- 
ment to  buy, entered into by the defendant before or at  the  sale. The agree- 
ment must be made before the purchase is actually made. 

2. Par01 agreements of this character, made after the purchase, are void, under 
the statute of frauds, whether made the next moment or the next year 
after the purchase. 

3. Strictly speaking, any agreement that  is relied upon to  engraft a trust upon 
what appears upon i ts  face to be an  absolute deed, though it accompany 
the act  of buying, must be made in advance of the transmission of any 
interest in the subject-matter. 

ACTION tried at September Term, 1895, of CHATHAM, before Star- 
buck, J., and a jury. 

The action was commenced in the Superior Court of Moore County 
five days before W. B. Richardson died. I t  was thereafter removed to 
Chatham County. Since then Lewis Grimm has died, and his heirs a t  
law have been made parties defendant, and have answered. The orig- 
inal plaintiff (Richardson) died, and Kelly was made plaintiff. 

The purpose of this action was to set up a parol trust in certain 
lands in Moore County. 

The plaintiff alleged, among other things : 
1. That on and shortly before the first Monday in March, 1886, 

the plaintiff was indebted in a considerable amount to E. J. 
( 350 ) Lilly, Roberts, Beall & Co., A. L. Elliott & Co., with other 

creditors, whose claims had been reduced to judgment, execu- 
tion sued out and placed in the hands of the Sheriff of Moore County, 
who had levied upon and advertised for sale large quantities of land 
and vqluable real estate belonging to the plaintiff in said county. 

2. The plaintiff, being unable to meet, pay off and discharge the 
claims and demands of said creditors and to save his lands and real 
estate (which at  a fair price were largely more than sufficient to pay 
said debts) from being sacrified at execution sale, contracted and 
agreed with his friend and son-in-law, Lewis Grimm, and his lifelong 
friend and adviser, A. H. McNeill, as follows: That said Lewis 
Grimm and A. H. McNeill were to purchase said lands and real estate 
at said sale under execution for the benefit of the plaintiff, and ac- 
count to the judgment creditors for the amount of such sale, or pay 
the bids therefor to the sheriff; that they were to hold said lands and 
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realty in trust for the plaintiff, to sell his interest in what is known as 
the "Barrett old field," near Carthage, adjoining the lands of W. T. 
Batley, Thomas B. Tyson and others, containing 374 acres, more or 
less, in different tracts, and such other lands as might be necessary to 
reimburse themselves for said outlay, with costs and interest, and that 
afterwards plaintiff should be allowed to redeem, and said defendants 
were to reconvey such of said lands and premises as were not neces- 
sary to sell to reimburse themselves to the plaintiff by a deed of yuit- 
claim and fee. 

3. That defendants purchased the judgments against plaintiff, 
procured his lands to be sold under execution, bought at  such sale in 
furtherance of the alleged agreement and took a deed for same 
through the sheriff. 

4. That although the amount of said bids was near- $2,500, de- 
fendants, as plaintiff is informed and believes, have paid out only 
the sum of $1,200 and costs, applied on executions in favor 
of E .  J. Lilly, Roberts, Beall & Co. and A. L. Elliott & GO., ( 351 ) 
the remainder being applied on judgments theretofore paid 
off by plaintiff and assigned to Lewis Grimm and A. H. McNeill 
for plaintiff's benefit. 

5. That, as plaintiff is informed and believes, the defendants, in 
furtherance of said contract and agreement, have sold and conveyed 
that portion of land known as the "Barrett old field," adjoining the 
lands of W. T. Batley, Thomas B. Tyson and others, containing 374 
acres in several tracts, for the sum of $1,000, and perhaps other tracts 
of said lands for other sums of money, which said amounts should be 
applied and appropriated to the extinguishment of the amounts ad- 
vanced by the defendants on said sales; that such amounts as were 
appropriated and applied on executions issued upon judgments be- 
longing to the plaintiff and assigned to defendants should also be 
credited upon the amount of said bids. 

6. That after said sale by W. &I. Black, Sheriff of Moore County, 
under said executions, the defendants procured said lands to be sold 
by John L. Currie, Sheriff of Moore County, under other executions, 
for the purpose, as plaintiff is informed and believes, of curing some 
irregularities in the first sale, and that at said sale, the defendants 
purchased said land at some inconsiderable price. 

7. That the value of said lands sold is greatly in excess of the 
amount of bids at  both sales, being more than three times the amount 
of said bids, and that said lands did not bring anything like a fair 
price, because the bystanders at said sale believed that defendants 
were purchasing said lands for the benefit of plaintiff, the debtor. 
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8. +That before the commencement of this action, and within the 
past two years, plaintiff requested of the defendants that they come to 

a settlement of the trust committed to them as aforesaid, and 
( 352 ) that they receive from him such amount, if any, as may be due 

them on account of expenditures and disbursements in pur- 
chasing said lands and in paying said bids, together with interest and 
costs, deducting such amounts as they may have received from the 
sale of said lands, and that thereafter the defendants convey such of 
said lands as had not been sold in pursuance of the contract to the 
plaintiff; but that defendants refused to come to an account or to 
make any statement of any account due them as aforesaid, or to con- 
vey to the plaintif? as requested. 

9. That plaintiff has heretofore been and is now willing and anx- 
ious to pap defendants whatever amounts have been expended by 
them, with interest and costs, under and in pursuance of said agree- 
ment and contract, and hereby tenders the same when ascertained 
and prays for judgment : 

1. That defendants come to an account with plaintiff as to their 
disbursements, expenditures and receipts, had and made by reason of 
the contract and agreement heretofore alleged, and that the nature 
and extent of such dealings, together with any balance due defendants 
by reason thereof, be ascertained. 

2. That defendants receive from plaintiff such balance, if any, 
with interest and costs incurred; that plaintiff be perinitted to re. 
deem said lands and real property, and that defendants, upon receiv- 
ing such amounts as may be due them by reason of the aforesaid tran- 
actions under said agreement, be compelled to convey to plaintiff such 
of said lands as have not been sold by them under the agreement, sav- 
ing and excepting (certain lands which plaintiff does not claim). 

The defendants denied the material allegations of the complaint- 
especially the allegation that they or those under whom they 

( 353 ) claim had purchased the judgments or lands referred to in the 
complaint, under any agreement to allow plaintiff to redeem 

or  in trust for him. 

The issues submitted by the court, with the responses of the jury 
thereto, are : 

1. "Did Lewis Grimm and A. H, AIcNeill purchase the lands de- 
scribed in the complaint, in trust for W. B. Richardson, upon the 
agreement that they, the said Grilnm and McNeill, when reimbursed 
for their outlay, as alleged in the complaint, would reconvey to said 
Richardson ? " Answer : "Yes. " 
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2. "If so, was said transaction made with intent to hinder, delay 
or defraud the creditors of said W. B. Richardson?'' Answer: "No." 

There was evidence offered by both plaintiff and defendants tend- 
ing to establish their respective contentions, and there were a num- 
ber of exceptions taken by the defendants to the introduction of testi- 
mony and to the refusal of the court to give special instruction prayed 
by defendants, and to the charge of the court as given; but as the case 
was determined in this Court upon one point which entitled defend- 
ants to a new trial, a statement, of the other exceptions is unnecessary. 

The defendants appealed. 

Black & A d a m s  and H .  A. London for plaintiffs. 
McRae  & Day ,  W .  A. Guthrie ,  J .  W .  Hinsdale,  T .  B Wonzack,  

S h u w  & Scales, H.  P. Seawell aw l  W .  E. Murchison for defemiants .  

AVERY, J. The defendants requested the court to instruct the jury, 
among other things, that in order to establish the trust it was essen- 
tial that the plaintiff should offer some strong, clear and convincing 
proof of an agreement between Grimm and McNeill and Richardson, 
made antecedent to the sale, to the effect that the land should be pur- 
chased by them upon the trust set up in the complaint. This 
instruction was not given, either in terms or in substance, and ( 354 ) 
the failure to grant the prayer is assigned as error. 

In  order to establish a parol trust of this kind, the plaintiff must 
prove an agreement to buy, entered into by the defendant on an oc- 
casion anterior to the time of sale or at the sale, and before the pur- 
chase was actually made. A declaration by a defendant, when the 
property is offered to bidders, but before the purchase is made, is said 
to be contemporaneous, in the sense that it is a part of the same 
transaction in which the sale is accomplished. But the bargain must 
be shown, by declaration or otherwise, to have been entered into prior 
to the selling, though but an instant before. Subsequent agreements 
by parol are void, under the statute of frauds, whether made the 
next moment or the next year. The declaration to uses was made 
before the terre-tenant had been completely invested with the legal 
state, and it is such declarations that has been held not to fall within 
the provisions of our statute (The Code, sees. 1552, 1554). substituted 
for 29 Car. 11. So that, strictly speaking, any agreement that is relied 
upon to engraft a trust upon what appears upon its face to be an abso- 
lute deed, though it accompany the act of buying, must be made in 
advance of the transmission of any interest by the sale. Cobb v. E d -  
wards,  117 N.  C., 244. I t  is the province of the jury to determine 
whether the proof is clear and convincing to their minds, but they 
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must find that there is some evidence of the antecedent understand- 
ing, and sufficiently strong to convince them that the parties con- 
curred in giving their assent to it. C o b b  v. Edwards, supra; H e l m s  

v. Green ,  105 h'. C., 251; Perrall v. B r o u d w a y ,  95 N. C., 551; B e r r y  2). 

Hall, 105 N. C., 154. 
( 355 ) I t  is clear that, in refusing the instruction asked, there 

was error which entitles the defendants to a 
New Trial. 

C i t e d :  A v e r y  v. S t e w a r t ,  136 N. C., 431; T a y l o r  v. Wahab, 154 
N. C., 224. 

ROBERTS & HOGE v. WILLIAM PARTRIDGE ET AL. 

1. The service of a case on appeal by couiisel is a nullity, unless the defective 
service be I+-aived by agreement in writing or by conduct showing a waiver, 
such as  by returning the appellant's case, mith exceptions thereto, and with- 
out objecting to the defective service. 

2. Alleged verbal agreements of counsel will not be considered. 

3. Where appellant's counsel handed the case on appeal to  appellee's counsel, 
who did not accept service, but returned the case, with his exceptions, t o  
appellant's counsel, who rejected the counter-case as  not bemg returned in  
apt  time, but neither sent the papers to the judge to  settle the case nor 
caused his own case, with appellee's exceptions, to be certified to this 
Court: Held, that  there is no valid case on appeal, and, there being no error 
apparent on the record, the judgment below will be affirmed. 

ACTION tried at  February Ter-n, 1895, of GUILFORD, before Greene,  
J., and a jury. 

There was judgment for the defendants, and plaintiffs appealed. 
Within the time for serving case on appeal, appellants' counsel 

prepared and handed to appellees' counsel his statement of case on 
appeal, on back of which was endorsed, "Case on appeal served on 
Dillard & King, attorneys for Evitt & Bro., by leaving same with said 

attorneys, 30 Alarch, 1895. (Signed) John A. Barringer, 
( 356 ) plaintiff's attorney." The service was not accepted by ap- 

pellees' counsel, though appellants' counsel alleges that he 
was given to understand that service would be accepted. This, how- 
ever, is denied by appellees' counsel. The latter retained the case until 
3 June, 1895, when he handed it, with his exceptions to the case, to  
appellants' counsel, who immediately returned the countercase, with 
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the following endorsement: "Received on 3 June, 1895, by being de- 
livered to me, as attorney for Roberts & Hoge, and returned same day 
to .R. R. King as not having been served within time allowed. (Signed) 
John A. Barringer, attorney for Roberts & Hoge." 

Appellants' case, with the exceptions of appellees, was not sent t o  
the judge for settlement. 

In  this Court the appelIees moved for affirniance of the judgment 
below, on the ground that no case on appeal had been served on de- 
fendants. 

In  his affidavit appellants' counsel says plaintiffs' counsel was 
under the impression that the defendants' attorney had accepted the 
case of plaintiffs, and insists that by his conduct the defendants' at- 
torney has misled the plaintiffs and has approved of the said case on 
appeal, and is now estopped from denying that it is the case on appeal. 
The judge had left the district and gone home. 

Shepherd & Busbee for defenda~tts. 
No counsel contra. 

CLARK, J. The facts as to service of the case on appeal are very 
similar to those in the recent cases of Cunminys v. Hofman, 113 N. C., 
267, and Lyman v. Ramseur, ib., 503. The attempted service of the 
appellants' case on appeal by counsel was a nullity. S. v. Price, 110 
N. C., 599. The affidavit of the appellants' counsel that the 
defendants' counsel verbally agreed to accept service is de- ( 357 ) 
nied by the latter and cannot be considered. Rule 39 of this 
Court and numerous cases cited in Clarke's Code, (2d Ed.),  704, and 
in the supplement to the same, p. 103. The return of the appellants' 
case by the appellees, with exceptions thereto, if in apt time and with- 
out objecting to the defective service thereof, might have been deemed 
a waiver, and in such case the appellants, not having sent the papers 
to the judge to settle the case on disagreement, would be taken to have 
accepted the appellees' amendments (Lyman v. Ranzsezw, supra), and 
the case on appeal would be the appellants' statement, as amended by 
the appellees' exceptions. Jones v. Call, 93 N. C., 170; Owens v. 
Phelps, 92 N. C., 231. But the appellants' coulisel rejected the ap- 
pellees' countercase, as he had a right to do, on the ground that it 
was returned too late, and neither sent the papers to the judge to 
settle the case nor caused his own case, as amended by the appellees' 
exceptions, to be certified to this Court. Consequently there is no 
valid case on appeal before us, and the judgment must be affirmed, 
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unless error appears upon the face of the record proper (Lyman v. 
Ramseur, supra), and, no error appearing therein, the judgment be- 
low is 

Affirmed. 

Cited: Smith v. Snzith, 119 N. C., 313, 317; Lindsey v. Knights of 
Honor, 172 N. C., 822. 

( 358 ) 
SULLIVAN, DREW & CO. V. E. H. C. FIELD, ADMINISTRATOR OF 

J. B. FIELD, ET AL. 

PARTIES-MISJOINDER-DECEDENT'S ESTATE-SALE FOR ASSETS-GUARANTOR, 
LIABILITY OF-NOTICE OF DEBTOR'S DEFAULT. 

1. A nlisjoinder of unnecessary parties is surplusage and is  not a ground for  
demurrer. 

2. An allegation in a complaint against a n  administrator that the personal and 
other assets of decedent's estate are insufficient to pay costs of adminis- 
tration and the debts of decedent, and that  a sale of property fraudulently 
conveyed to another defendant is  necessary, are sufficient allegations to  
charge the property so conveyed with the payment of the plaintiff's debt. 

3. A guarantor is  not entitled to notice of the principal debtor's default from 
the holder of the guaranty, when the principal debtor is insolvent. 

CREDITOR'S BILL, heard before Starbuck, J., on complaint and de- 
murrer, at February Term, 1895, of GUILFORD. 

The action was brought against the administrator of J .  R. Field, 
who had made the guaranty to in the complaint (and which is set out 
in the opinion of Chief Justice Faircloth), and also against the de- 
fendant Laura Field, the widow of the intestate, to whom, the com- 
plaint alleged, the intestate had conveyed property before his death, 
without consideration and without reserving sufficient property to 
pay his debts. The complaint alleged also that the assets of the estate 
of J. B. Field were insufficient to pay the debts of the estate, etc., and 
that a sale of the property so conveyed to the defendant Laura Field 

was necessary in order to pay the debt of plaintiffs and other 
( 359 ) debts. I t  is also alleged the utter insolvency of the defend- 

ant, Mrs. Bobo, whose purchases from the plaintiffs the in- 
testate J .  B. Field had guaranteed in writing. 

The defendant demurred, upon the grounds stated in the opinion 
of the Chief Justice. The demurrer was overruled, and defendants 
appealefi. 

L. M.  Scott and Dillard (e. King for plaintiffs. 
J. E. Boyd for defendants. 
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FAIRCLOTH, C. J. The plaintiffs sue the defendant administrator 
of J. B. Field as guarantor for the amount due by the defendant 
Sally E. Bobo for goods sold and delivered to her in 1890-'92. The 
guaranty was in these words: " In  consideration of $1 to me in hand 
paid, the receipt whereof is hereby acknowledged, I hereby guaran- 
tee the payment in full for all goods sold and delivered by you to Mrs. 
S. E. Bobo, of Greensboro, N. C., on a credit of sixty days, consenting 
to any extension of time or any other arrangement for payment made 
at  any time between you and her, at your option. This is to be con- 
sidered a continuing guaranty and binding on the personal representa- 
tives of the parties hereto. Witness my hand and seal, this 8 October, 
1890. J. B. Field." 

The defendant demurs to the complaint, as follows: 
1. "In the argument, a misjoinder of parties, in that the prin- 

cipal debtor and the guarantor are made parties defendant.'' 
A defendant may demur to the complaint when it appears that 

there is a defect of parties plaintiff and defendant. The Code, see. 
239 (4) .  Too many parties is surplusage only, cured by judgment for 
costs or disclaimer. A misjoinder of one who is a necessary 
party is fatal, for he will not be bound by the judgment; ( 360 ) 
this affects the merits. A misjoinder of one who is not a neces- 
sary party is surplusage. Green v. Green, 69 N .  C., 294. In  this case 
no judgment is asked for or rendered against Mrs. Bobo, so that her 
presence is harmless. 

2. "That there is no sufficient allegation that the personal assets 
are not ample to satisfy the plaintiffs' claim without selling the prop- 
erty conveyed to defendant, or that the other assets have been ex- 
hausted. " 

On examination of the complaint we find it substantially alleged, 
three times, that the personal and other assets are insufficient to pay 
costs and plaintiffs' debt, and that a sale of the property conveyed 
to the defendants is necessary. 

3. "That no notice or demand was given or made to the defend- 
ant guarantor that the debt had not been paid by the principal 
debtor before this action was commenced. " 

As a general rule, a party secondarily liable is entitled to notice 
of the default of the party primarily liable. An endorsee is held to 
strict punctuality in p~esenting the note for payment to the endorser, 
on failure of payment by the maker. I t  is the duty of the holder of 
a guaranty ordinarily to make a demand of the maker, but if he be 
insolvent it is unnecessary, and the failure to do so will not discharge 
the guarantor, for he must show that by the guarantee's negligence he 
has sustained a loss, and herein a guaranty differs from an endorse- 
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ment. A guarantor's undertaking is that if the money cannot by due 
diligence be collected out of the principal he will pay it, but in case 
of insolvency of the principal an attempt to collect wonld do no good. 
Ashford  v. Robinson, 30 N .  C., 114; Parrow v. Respess, 3.3 N.  C., 170; 
James v. Ashford,  79 K. C., 172. I t  is alleged in the complaint, and 

admitted, "that defendant Sally E. Bobo, who made the debt 
( 361 ) to the plaintiff firm as aforesaid, failed to pay the same at ma- 

turity or at  any time since, and all the time was totally in- 
solvent and unable to paj7 the same.'' We see no error in his Honor's 
judgment. 

Affirmed. 

Cited: Abbott  v. Huncock, 123 N. C., 103 ; A?zdrews v. Pope, 126 
N. C., 476; Withrow v. R. R., 159 N. C., 225. 

E. W. OAKLEY v. J. A. TATE 

1. One who applies to a justiec of the peace for a varrknt  for  the arrest of 
another is not liable, in an  action for malicious prosecution, for the errors 
of lam committed by the justice in issuing the ~ ~ a r r a n t .  

2. Where A mortgaged property to B, stating a t  the time tha t  the property was 
free of incumbrances, and B, upon ascertaining this to be untrue, stated 
the facts to a justice of the peace and asked for an appropriate warrant 
for A's arrest, whereupon the justice issued a warrant against A for per- 
jury, under which he was arrested: Held, that  B was not liable to A in 
an  action for  malicious prosecution. 

3.  To submit a case to the jury upon a state of facts of m-hich there is no evi- 
dence, or a mere scintilla of evidence, is  error. 

4. Where the party upon whom rests the burden of proof fails to produce evi- 
dence, or that  which he does produce amounts to a mere scintilla of proof, 
the judge should direct a verdict against him. 

ACTION in damages for nialicious arrest and prosecution for per- 
jury, tried before Xturbz~ck, J.,  and a jury, at February Term, 1896, 

of CASVVELL. 
( 362 ) The following is the affidavit on which plaintiff was ar- 

rested : 

"STATE OF NORTH C ~ ~ o ~ ~ ~ i ~ - - C a s w e l l  County. 
"Before R. L. AIitchell, J. P.-J. W. Murray, agent for J. A. 

Tate, complains and says that at and in said county and in High- 
tower Township, on or about 4 August, 1893, E. W. Oakley did com- 
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mit perjury, to-wit, making a statement that there was no claim on 
property that he had mortgaged to said J. A. Tate, contrary to the 
form of the statute and against the peace and dignity of the State. 

" J. W, MURRAY, 
"Age?z t .  

"Subscribed and sworn to before me, 8 May, 1894. 
"R. I;. RIITCHET~L, J. P." 

After the pleadings were read, and the jury had been impaneled, 
the defendant insisted that, it being admitted that the charge of 
perjury upon which the plaintiff was arrested and prosecuted is that 
contained in the affidavit made by J. W. Murray (a copy of which is 
annexed to the answer), his Honor should hold as a matter of law 
that no charge of perjury had been made, and dismiss the action. His 
Honor refused to so hold, and the defendant excepted. 

The issues mere as follows : 
1. "Did the defendant maliciously prosecute the plaintiff on a 

charge of perjury without probable cause ? "Answer  : "Yes. " 
2. "Was said prosecution terminated by compromise or agree- 

ment with or by procurement of the plaintiff Oakley ? "  Answer: 
"l\To." 

3. "What damages, if any, hare the plaintiffs sustained f " A n -  
swer: "We, the jury, assess damages for the plaintiffs at $350." 

Judgment was rendered as follows : 
"This cause coming on to be tried before his Honor, H. R. 

S t a r b u c k ,  Judge presiding, and a jury, and they having ( 363 ) 
found all the issues submitted in favor of the plaintiff, and 
assessed his damages at $350, it is now, on motion of J. A. Long, at- 
torney for the plaintiff, ordered and adjudged that the plaintiff re- 
cover of the defendant the sum of $350, with interest thereon from 21 
October, 1895, until paid, and the costs of this action, to be taxed by 
the clerk of the court. 

" HENRY R. STARBUCK, 
" J u d g e  Presiding." 

J. W. Xurray, witness for defendant, testified: "I was in cle- 
fendant's employment. Tate told me to take out a warrant for the 
plaintiff for stating when he gave the mortgage of August, 1893, 
that there was no other mortgage on the crop, when in fact there was 
one. He gave me the mortgage to carry to the justice, Xr .  Xitchell; 
I did so. I explained the case to the justice; he said he supposed it 
was perjury, but he would write down the definition of perjury in the 
complaint. The justice wrote the affidavit; I signed it, and swore 
ro it. 
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'Squire R. L. Mitchell, witness for the defendant, testified: ''Mr. 
J. W. Murray came to my house at  2 P. M., 8 Map, 1894, and said 
Mr. Tate had sent him to get a warrant against Oakley for giving a 
mortgage and stating there was no other mortgage, when there was 
one. I told hIurray that I had rather have counsel before 1 tried it, 
as I did not know what head it would come under and what the pun- 
ishment would be. Murray said Tate wanted it tried the next 
day. 1 got my book and read a clause in it to Murray; he said 
he did not know whether it came under that head or not. I 
told him I would put that down in the affidavit, and also state the 

facts as he had stated them. I wrote it out that way, and he 
( 364 ) took the warrant to the officer that evening. The clause I read 

to Nurray in the book was under the head of perjury, and that 
was why that word was used." (To all this evidence plaintiff ob- 
jected.) "The mortgage was present and I read it over. The trial 
took place at rtidgeville next day, 9 May, 1894, at 2 P. &I. I read 
the warrant in the presence of Tate, and he was sworn, and said that 
was his complaint. Sharpe testified that he read the mortgage to 
Oakley, and that Oakley did not state that there was a mortgage due 
to the Taylors. The matter investigated was Oakley's giving a mort- 
gage and stating in the mortgage that i t  was the only lien. Oakley 
was bound over to the next term of court. Some time after that I re- 
ceived a note from Tate ; did not think that it would be needed again ; 
do not know where it is ; when I got i t  I did not think i t  would ever be 
needed again; have not searched for i t ;  I remember its contents." 
(Plaintiff objected to witness stating contents of note.) "Tate wrote 
that the matter had been amicably settled, and that if I had not re- 
turned the papers that I should not do so, and wanted it stopped, at 
as little cost as possible. I made return of my action." 

Exhibit " B." 

"Return of R. L. hlitchell, J. P., to August Term, 1894: 
l 'NORTH C ~ ~ o ~ m ~ - C a s w e l l  County. 

Hightower Township. . 
. " T o  S. B. ADABIS, Clerk Superior C o w t :  

"The following is a list of criminal actions tried before me and 
finally disposed of since the last term of the Superior Court held in 
Yanceyville in *4pril, 1894 : 

"1. State v. C. F. Oakley: The judgment of the court was that 
defendant was guilty of fraud, but the case was afterwards amicably 

settled between the parties, J. A. Tate and C. F. Oakley, by 
( 365 ) Ah. Oakley paying the debt that was claimed on the mort- 

gaged property. 
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"2. State v. E. W. Oakley: The judgment of the court and the 
settlement between the parties were the same as in the first case. F. A. 
Tate paid the costs in both cases. 

"I also send herewith the papers in the above cases. 
"R. L. MITCHELL, 

"Justice of the Peace, Hightower Township." 

On cross-examination witness testified: "I think Tate was pres- 
ent s t  the trial when I read the warrant, and I asked him if that was 
his complaint, and he said it was. I made my return under the head 
0f.a fraud, because I found out after the trial the defendants were 
not guilty of perjury." 

Upon the close of the evidence, and before going to the jury, coun- 
sel stated their contentions. Counsel for defendant contended that 
there was not sufficient evidence upon either the first or second issues 
to go to the jury, and orally asked the court to so hold. The court 
declined to so hold, and defendant excepted. 

Counsel further contended that the defendant was not responsible 
for the error of the justice in his definition of "perjury," and that 
there was no evidence that the defendant had prosecuted such a 
charge, and the first issue should be answered "No." 

His Honor stated that he agreed to the proposition that defendant 
could not be held responsible for the error committed by the justice, 
but declined to hold that there was no evidence that the defendant 
had prosecuted the plaintiff for perjury. Defendant excepted. 

Upon the question, "Did the defendant prosecute the plaintiff 9 ' '  
the court charged, in part, as follows: "That the defendant could not 
be held responsible for any mistake made by the justice of the 
peace or by Murray in believing that the facts constituted the ( 366 ) 
offense of perjury; but if the defendant, after the warrant 
was issued, connected himself with and carried on the prosecution, 
then, if the jury were satisfied that the prosecution was for perjury, 
and malicious, they would answer the first issue, 'Yes.' " To this 
instruction defendant excepted. 

There was no exception to the charge in submitting to the jury the 
questions of actual and punitive damages upon the third issue, ex- 
cept that the question of damages should not have been submitted, 
for the reason that the only charge in the complaint is that an accu- 
sation of perjury was made, and when the plaintiff failed to sustain 
that he was entitled to no damages whatever. 

Verdict for plaintiff. Motion for new trial ; overruled. Judgment. 
Appeal by defendant. 
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J.  W.  Graham for plai,rztiff. 
J .  A. Long for defendant. 

FAIRCLOTH, C. J., after stating the case: I t  is clear that the de- 
fendant never intended or authorized a warrant to be issued against 
the plaintiff for perjury. This appears from the evidence of 'Squire 
Mitchell, and Murray, the defendant's agent. The facts stated in 
the affidavit do not constitute perjury. The justice was at  a loss to 
determine the offense, but after looking in "his book," under the head 
of "perjury," he concluded that must be the offense, and so he filled 
up the warrant and proceeded. We think his Honor properly held 
that the defendant could not be held responsible for the error com- 
mitted by the justice. This is the common-sense of the matter, and 
it was so expressly held in IIlcNeeZy v. Griskill, 2 Blackford (Ind.),  
259. The defendant specially asked his Honor to hold that "upon the 
whole of the evidence there is no sufficient evidence to go to the 

jury." This was declined. This requires us to examine the 
( 367 ) whole of the evidence. The court, after exculpating the de- 

fendant for the mistake of the justice, said to the jury: "But 
if the defendant, after the warrant was issued, connected himself with 
and carried on the prosecution, then, if the jury mere satisfied that 
the prosecution was for perjury, and malicious, they would answer 
the first issue 'Yes.' " Without passing upon that part of the charge 
as a legal proposition, we find error on another ground. We fail to 
find any sufficient evidence to go to the jury on that question. The 
justice says that "the matter investigated before me was Oakley's 
giving a mortgage and stating in the mortgage that it was the only 
lien." I t  is true, he says, he read over the warrant and asked Tate if 
that was his complaint, and he answered that it was. This ]nust have 
referred to the facts stated in the warrant instead of the charge of 
perjury. This view accords with his own testimony and that of Mur- 
ray and the justice and the course of the proceeding and the justice's 
return, in which he says the defendant (plaintiff here) was guilty of 
fraud. 

We think his Honor should have directed a verdict in favor of the 
defendant. The sufficiency of evidence to be submitted to a jury is 
stated in Young  v. R. R., 116 N. C., 932, 936. I t  is unnecessary to 
examine the other exceptions. 

Reversed. 

Cited: Durham v. Jones, 119 N .  C., 273. 
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( 368 
G. W. DAVISON ET AL. v. WEST OXFORD L A S D  COMPANY 

Where i t  appeared that a party to an  action, who objected to a deposition on 
the ground that the commission was not signed by the clerk and attested 
by the seal of the court, had appeared before the commissioner and attendea 
the taking of the deposition, in response to notice of the time and place 
thereof; tha t  the person to whom the conlmission was issued was a com- 
missioner of affidavits for North Carolina, and that the vitness was duly 
sworn and examined before him, and that no objection was entered to the 
taking of the deposition a t  the time: Held, that such general appearance was 
a waiver, and the exclusion of the deposition was error. 

ACTION tried before Greene, J., and a jury, at  April Term, 1895, 
of GRANVILLE. 

Before the trial was begun counsel for the defendant stated that 
they would object to the reading of the deposition of G. W. Davison, 
taken in the cause, on the ground tbat the commission issued to W. 
H. Raleigh, as commissioner, was neither signed by the clerk of the 
Superior Court, nor was the seal of said court affixed to the same; 
and by consent this matter was argued before his Honor, as if the 
objection was regularly taken on the trial, when the deposition should 
be offered. Plaintiffs' counsel contended that, as W. H. Raleigh was 
a commissioner of affidavits for State of North Carolina, residing in 
Baltimore, and the witness was duly sworn and examined, and notice 
had been given of time and place of taking said deposition, and as 
course had appeared for defendants, the objection could not be 
taken. The clerk had endorsed on the envelope containing said depo- 
sition, "opened by consent, subject to all legal exceptions. " 

His Honor sustained the objection of defendants, and 
plaintiffs excepted. ( 369 ) 

There were various other exceptions taken during the trial, 
but not being passed on by the court, the reporter omits reference 
to them. 

There was a verdict for the defendants, and from the judgment 
thereon the plaintiffs appealed. 

A. J. Field and R. 0. Burton for plaintiffs. 
Graham & Graham contra. 

CLARK, J. The .court below excluded the deposition of G. W. 
Davison on the ground that the commission issued to W. H. Raleigh 
to take the same was not signed by the clerk and the seal of the court 
was not affixed to the commission. This objection would have been 
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valid if the defendant had not appeared when the deposition was 
taken, or, if appearing, had entered an objection on those grounds. 
But it appears that W. H. Raleigh was a comniissioner of affidavits 
for North Carolina; that the witness was duly sworn and examined 
before him; that notice had been given of the time and place of taking 
the deposition, and that the defendant appeared by counsel at  the ex- 
amination. The conimissioner having authority to take depositions 
(The Code, see. 633), the appearance of the defendant without objec- 
tion was a waiver of all irregularities in the commission. Barnhardt 
v. Smith, 86 N. C., 473, 479. A similar instance of waiver is where a 
summons is issued to another county, without seal, or where a clerk 
improperly issues a summons returnable to the Superior Court of an- 
other county, the appearance of the defendant without objection is a 

waiver of the irregularity (Howerton v. Tate, 66 N. C., 431; 
( 370 ) Moore v. R. R., 67 N. C., 209) ; or, if there is no summons 

served at  all, or irregularly served, the general appearance 
of the defendant is a waiver of,service and of all objections to the 
manner of making it. Hinsdale u. Underwood, 116 N. C., 593; 
Wheeler v. Cobb, 75 N. C., 21; Roberts v. Allma~z, 106 N. C., 391, and 
other cases cited in Clark's Code (2d Ed . ) ,  pp. 126, 145 ; Cherry v. 
Lilly, 113 N. C., 26, and other cases cited in Supplement to Clark's 
Code, p. 26. The error in the exclusion of the deposition necessitating 
a new trial, i t  is useless to pass upon the exceptions to the charge, 
since they will probably not arise on the next hearing. 

Error. 

Cited: McArter v. Rhea, 122 N. C., 616; Willeford v. Bailey, 132 
N. C., 403; Houston v. Lumber Co., 136 N. C., 329. 

J. N. GORNAN & CO. v. DAVIS & GREGORY COMPANY ET AL. 

1. One who holds himself O L I ~  to the public as a member of a partnership is 
liable for debts contracted by i t  subsequent to his withdrawal and until 
notice of his withdrawal is  given to the public; whereas, a dormant, or 
silent, partner need not give notice of his withdrawal to escape such 
liability. ' 

2. Persons who subscribe to the stock of a proposed corporation and, on failure 
of the company to take any steps to incorporate, withdrew and received 
back the money they had paid in, vere a t  most dormant partners of a busi- 
ness carried on by some members of the proposed corporation in its name, 
and are not liable for  debts contracted after their withdrawal. 
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ACTION tried before Starbuck, J., and a jury, at November Term, 
1895, of GRANVILLE. 

The plaintiffs contended that the defendants A. J. Hester, ( 371 ) 
Louis Hester, John Hester, W. S. Adcock and J. S. Cunning- 
ham and others were partners at the time of the creation of the debts 
sued on and liable therefor. The defendants denied the copartnership 
and the indebtedness. On the trial much evidence was offered, and 
the jury found the following special verdict: 

The jury for their verdict find the facts as follows: 
[For convenience of express:on, the jury, in using the word "de- 

fendant" in this verdict, are to  be understood as referring to and 
meaning the defendants named in the summons, other than W. A. 
Davis and N. A. Gregory and J. T. Yancy, it being admitted that 
said Davis & Gregory have not been served with process and that no 
complaint has been filed against said Yancey.] 

"1. That in the spring of 1891 W. A. Davis and N. -A. Gregory 
contemplated the formation of a corporation to engage in the business 
of dealing in leaf tobacco in Richmond, Va. 

2 That in June, 1891, at the solicitation of said Davis & Gregory, 
acting through their agent, J. G. Lunsford, the defendants signed a 
written instrument, which was in substance a subscription for stock hi 
a company to be known as the Davis & Gregory Company, to be incor- 
porated under the laws of Virginia, and the business of which was to 
be that of dealing in leaf tobacco, said instrunlent containing a stipu- 
lation that the liability of the members should be limited to the amount 
of stock subscribed. 

"3. That said subscriptions were made under and in consequence 
of an agreement between said Davis & Gregory on the one hand and 
the defendants on the other, that the said company should be incorpo- 
rated, and that the defendants should by the charter be ex- 
empted from personal liability; and that Davis & Gregory, as ( 372 ) 
a further inducement to said subscriptions, agreed with de- 
fendants Cunningham and Adcock to repay them the amounts paid in 
by them on their subscriptions, with good interest, whenever they 
might become dissatisfied with their investment; and agreed with the 
defendants A. J .  Hester, L. C. Hester and John Hester to repay the 
amounts paid in by them on their subscriptions, whenever they might 
demand such repayment. 

"4. That neither Davis nor Gregory nor the defendants agreed 
or intended that the defendants should in any way become connected 
with the business of the Davis & Gregory Company, except as stock- 
holders in a company to be chartered as aforesaid. 

( ( r  a. That neither Davis nor Gregory nor any of the defendants 
229 
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made any attempt to call a meeting of the subscribers for the pur- 
pose of considering the formation of the corporation, nor made any 
attempt whatever to procure a corporate charter until August, 1894, 
when a corporation was chartered, known as the Davis & Gregory 
Company, in which said Gregory & Davis were corporators, but none 
of the defendants were stockholders in said corporation nor had any- 
thing to do with its formation. 

"6. That in June, 1891, a business (dealing in leaf tobacco) was 
established and conducted in Richmond by Davis & Gregory, under 
the style of the 'Davis & Gregory Company,' using stationery with 
words appearing thereupon as appears on the paper marked 'Exhibit 
A' and made a part of this verdict. 

"6%. That said business lost money from the start and through- 
out its existence. 

" 7 .  That the defendants knew a concern of that name was being 
conducted by Davis & Gregory, but believed it to be duly incorpo- 

rated. 
( 373 ) "8. That the amount of stock subscribed for by the de- 

fendants was $100 each, on which $50 was paid to Davis & 
Gregory at  the time of subscribing; that the amounts paid were used 
by Davis & Gregory in the business carried on as the Davis & Gregory 
Company, but the defendants had no knowledge that the money was 
being used in an unincorporated concern. 
. "9. That upon payment by the defendants of said amount, re- 

ceipts were issued to them, a copy of which is made a part of this 
verdict, marked 'Exhibit B ' ;  that no certificates of stock were ever 
issued to the defendants. 

l 1  0 That a few days before Davis & Gregory opened the business 
referred to, they abandoned the plan of organizing the corporation, 
to the stock of which the defendants had subscribed, and made ar- 
rangements with one Simpson to procure money with which to con- 
duct said business. 

'  0 That Davis & Gregory regarded themselves personally 
liable to the defendants for the return of the money paid in by them 
on their subscriptions. 

"11. That in July, 1891, the defendant Adcock demanded of 
Davis & Gregory the return of his money, and they repaid him at once. 

"12. That in September, 1891, the defendant Cunningham went 
to Richmond and demanded of Davis & Gregory his certificate of 
stock, and was told by them that they had abandoned the idea of 
effecting an incorporation; that Cunningham then demanded the re- 
turn of his money, and they promised to refund it, and did so in the 
spring of 1892, with interest at  about 10 per cent. 
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"13. That in the spring of 1892 W. A. Davis remitted to A. J. 
Hester (who in all matters herein mentioned acted for himself and 
as the agent of L. C. Hester and John Hester) $30, to be divided be- 
tween him and L. C. and John Hester; that this money was 
accepted by Hester, under the belief that the Davis & Gregory ( 374 ) 
Company had been incorporated and that i t  was a dividend 
upon the stock. 

"14. That Davis & Gregory received all commissions made by the 
Davis & Gregory Company in handling tobacco, and this money re- 
mitted to Hester was paid by Davis out of the commissions so re- 
ceived. 

"15. That after receiving said remittances said Hester bought 
the stock of one Thomas, subscribed for under like conditions, paying 
$50 therefor. 

"16. That about 1 March, 1894, said Hester, for himself and L. 
C. and John Hester, made a demand upon Davis & Gregory for the 
return of the money paid on subscription; that Davis promised to pay 
him that fall, stating he was unable to do so then; that at  the time 
of making this demand Hester believed the Davis & Gregory Company 
to be incorporated, and his main reason for making the demand was 
that his investment was not paying well. 

"17. That said Hester never made inquiry as to whether said 
Davis & Gregory Company was incorporated until a few days after 
making said demand, upon suggestion of J .  A. Long, a creditor of said 
company; that Hester then wrote a letter (marked 'Exhibit C') to 
Davis, making inquiry, and received a reply (marked 'Exhibit D ' )  as- 
suring him that the money paid in by him had all along been regarded 
in the nature of a loan; that Hester then allowed his money to remain 
with Davis & Gregory, under the belief that i t  was a loan, and made 
no further demand for it until the spring of 1895. 

' 1 8  That in the years 1891 and 1892 one Thorpe, while soliciting 
tobacco for the Davis & Gregory Company, in the course of his busi- 
ness, but without the knowledge of the defendants, used the names of 
J. S. Cunningham and A. J. Hester in speaking to various 
farmers in the counties of Granville and Person, stating that ( 375 ) 
they were stockholders in the corporation, the said Thorpe 
believing it 'was incorporated. 

"19. That the defendants were not held out or known in Vir- 
ginia as being in any way connected with the concern of the Davis & 
Gregory Company. 

"20. That apart from the acts and conduct of the defendants above 
mentioned, the defendants had no connection with the affairs of the 
Davis & Gregory Company; that they did not hold themselves out 
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nor authorize themselves to be held out as partners or as being in any 
way connected with the business of the Davis & Gregory Company, 
and were not to their knowledge so held out. 

"21. That the plaintiffs lived and did business in Richmond, Va.; 
that they began business dealings with the Davis & Gregory Company 
at  its opening. 

"22. That the debts sued on were contracted in a course of mu- 
tual dealings between the plaintiffs and the Davis & Gregory Com- 
pany, beginning 1 June, 1893, and extending to September, 1894; 
that in the course of this dealing the balance remained in favor of the 
Davis & Gregory Company till 15 June, 1894, at which date it turned 
in favor of the plaintiffs. 

" 23. That during the said dealings, and at the time of contracting 
the debts sued on, the plaintiffs had no knowledge or information that 
the defendants were then or had been in any way connected with the 
business or affairs of the Davis & Gregory Company. 

"24. That the defendants live in the counties of Person and Gran- 
ville, North Carolina. 

"If upon the foregoing facts the court shall be of the opinion that 
the defendants or any of them are indebted to the plaintiffs, then the 
jury so find, and in the sum of $3,093.25, with interest at  6 per cent 

on $2,596.25 from 25 September, 1894, and on $500 from 
( 376 ) 29 February, 1895. If the court shall be of opinion that in 

law the defendants or any of them are not indebted to the 
plaintiffs, then the jury so find.'' 

Upon the foregoing facts, the court being of opinion that the de- 
fendants Cunninghani, Adcock, A. J. Hester, L. C. Hester and John 
Hester were not partners in the Davis & Gregory Company and that 
they are not indebted to the plaintiffs, the jury so find, and answer 
this issue "No"; and the court, being of opinion that upon said special 
verdict the plaintiff was not entitled to recover, rendered judgment 
for the said defendants, and plaintiffs appealed. 

Puller,  W i n s t o n  & Fuller a d  J .  Crawford Biggs for p1aint i . f~.  
W .  W .  Ki tch in ,  Wins tead  & Brooks, Grahanz & Graham and Ed- 

wards & Royster for defendants .  

CLARK, J. The defendants never entered into any partnership 
with Davis & Gregory, nor intended to, but merely subscribed to the 
capital stock of a proposed corporation. When the incorporation 
plan failed, the defendants, one after the other, demanded and re- 
ceived back the money they had paid towards the stock of the pro- 
posed corporation. If this made the defendants liable as quasi part- 
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ners with Davis & Gregory (which it is unnecessary to consider), still 
the defendants all drew out before the debts due the plaintiffs were 
contracted by Davis & Gregory (Hester turning his amount into a 
loan), and no possible liability could attach to the defendants for 
such debts. This is not the case where persons hold themselves out 
as partners, in which event they are liable till notice of their with- 
drawal is given, upon the ground that they are taken to have induced 
people to deal with the firm upon the faith of their responsi- 
bility. But this, taking the facts in the strongest possible ( 377 ) 
view for the plaintiffs, is the case of dormant partners (if 
partners at  all) who draw out before the liability is incurred by the 
firm upon which action is brought. In such case no notice need be 
given of the withdrawal and no liability attaches to those withdraw- 
ing. These defendants never held themselves out as partners of 
Davis & Gregory and are not shown to have authorized any agent of 
that firm to represent them as such. These principles are so plain and 
applicable that it is unnecessary to consider in detail the multitudi- 
nous exceptions of the plaintiffs. We are satisfied that substantial 
justice has been administered. When the action was brought the 
plaintiffs must have excepted to prove an entirely different state of 
facts from that developed by the evidence. Upon the special verdict, 
judgment was properly rendered in favor of the defendants. 

Affirmed. 

MARTHA J. HALL v. THOhIAS J. WALKER ET AL. 

1. There is  no constitutional inhibition on the power of the Legislature to de- 
clare where and how the wife may become a free trader, section 6 of 
Article X being intended to protect instead of disabling her. 

2. Section 1832 of The Code, which provides that a woman whose husband shall 
abandon her or shall maliciously turn her out of doors shall be deemed a 
free trader, so far  as to be competent to contract, etc., and to convey her 
personal and real estate without the assent of her husband, is not Lrieoll- 
stitutional. 

CONTROVERSY without action, heard before Coble, J., at  ( 378 ) 
Spring Term, 1896, of ORANGE. 

The agreed statement of facts was as follows: 
Martha J. Hall, Thomas J. Walker and James B. Warren, parties 

to a question in difference, which might be the subject of a civil action, 
agree upon the followi~g facts, upon which the controversy depends, 
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and submit the same to Coble, J., riding the Fifth Judicial District, 
as follows, to-wit : 

On 11 August, 1894, Martha J. Hall, in writing, leased her farm, 
containing 15531 acres, in Orange County, North Carolina, near Uni- 
versity Station, adjoining B. N. Duke, Mrs. McCaulay and others, 
for the term of three years, to Thomas J. Walker and James B. 
Warren, and in exchange for the said lease of said land, said parties 
leased to Martha J .  Hall for a like period a house and lot in Dur- 
ham city, on Morgan Street, where she and her family now reside, 
she at once taking possession of said city lot and they taking possession 
of the said farm, under said contract of lease; that among other pro- 
visions of said lease was the following: "And said parties of the 
first part hereby agree and bind themselves and their heirs that a t  
any time during the continuance of this contract, upon the delivery 
of a good and sufficient deed to them conveying to them and their 
heirs or assigns the land first above-mentioned as having been leased 
to them by said party of the second part, they will make and execute or 
cause to be made and executed to said party of the second part and 
her heirs and assigns a good and sufficient deed, with the usual cove- 

nants of warranty, conveying to her and her heirs the land 
( 379 ) herein particularly described and hereby leased to her." That 

said Martha J. Hall is very desirous of availing herself of the 
above provision and of exchanging her farm for said house and lot in 
Durham; that her farm is worth ten or eleven hundred dollars and 
said house and lot is worth about the same ; that the said 1551h acres 
is her own individual and separate estate, heretofore acquired by her; 
that she has executed and tendered to said Thomas J. Walker and 
James B. Warren a deed in fee to said 155% acres, with the usual 
covenants of warranty, said deed dated 22 February, 1896, and has 
demanded of them a deed in fee to said house and lot in Durham. 
Said Walker and Warren decline and refuse to accept said deed, for 
this reason, and for this alone: said Martha J. Hall is a married wo- 
man and her husband has not joined in the execution of said deed. 
The facts relative to said matters are these: Martha J. Hall was de- 
serted and abondened by her husband, Thomas J .  Hall, five years ago; 
he has since said time been continuously out of the State, nor has he 
since then in any way contributed to her support or to that of her 
family, nor has she seen him or heard of him or from him. 

Said Martha J. Hall contends that she has complied with her part 
of her contract, as provided by law (section 1832 of The Code), and 
that she can make a good and legal title to said land without the assent 
of her husband, if he be alive, and that she is entitled to have specific 
performa.nce of the said contract by said Walker and Warren, and 
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that she is entitled to a deed to said Durham city lot. The said Walker 
and Warren contend the contrary, and refuse and decline to execute 
a deed for said Durham city lot to her, under the circumstances. 

His Honor adjudged "that section 1832 of The Code is constitu- 
tional, and that the defendants Thomas J .  Walker and James 
B. Warren do execute and deliver to the plaintiff, Martha J. ( 380 ) 
Hall, a deed to the house and lot in Durham, N. C., on Morgan 
Street, where she now resides, with such covenants and conditions as 
are contained in the contract between the parties, dated 11 August, 
1894, and pay the costs of this proceeding." 

From this judgment Walker and T;STarren appealed. 

D. T .  Edwards  for plaintiff. 
Puller, Wins ton  & Puller for defendants. 

FAIRCLOTH, C. J. The Code, see. 1832: "Every woman whose 
husband shall abandon her or shall maliciously turn her out of doors 
shall be deemed a free trader, so far  as to be competent to contract 
and be contracted with and to bind her separate property, " * * 
and she shall have power to convey her personal estate and her real 
estate without assent of her husband. " 

In this controversy without action the sole question is whether the 
above section is constitutional. The plaintiff's husband five years 
ago deserted and abandoned her, and has been continuously out of 
the State and has not been seen or heard from by her, and he has in  
no way contributed to the support of herself or family. 

At common law a wife and her husband could not by deed convey 
title to her own land, nor in any other mode, except by uniting with 
him in levying a fine. But our statute prescribes a more simple 
method, to-wit, by deed and private examination, which must be 
strictly according to the terms of the statute. 

There is no constitutional inhibition on the power of the Legisla- 
ture to declare where and how the wife may become a free trader. 
Article X, section 6, was not intended to disable, but to protect her. 

In  Troughton v. Hill ,  3 N.  C., 406, it was held that when 
the husband became an alien the wife became a feme sole for ( 381 ) 
the purpose of contracting, and might acquire and transfer 
property. Chancellor Kent, referring to this subject, said: "Though 
the husband be not an alien, yet if he deserts his wife and resides 
abroad permanently the necessity that the wife should be competent to 
obtain credit and acquire and recover property and act as a feme sole 
exists in full force," and that the "distinction between husbands who 
are aliens and who are not aliens cannot long be maintained in prac- 
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tice, because there is no solid foundation in principle for the distinc- 
tion." 2 Kent Coin., 157. I t  would be a distressing rule of law if 
the wife, because of her husband's neglect and desertion, could not 
control her separate property for the support and comfort of herself 
and family. I t  is her property. Why may she not sell or exchange i t ?  

Affirmed. 

Cited: Brown v. Brown, 121 N .  C., 10, 11; Baxemore v. Mountain, 
126 N.  C., 318; Finger v. Hunter ,  130 N.  C., 531; S m i t h  v. Bruton,  
137 N .  C., 81; Va~zd i ford  v. Hunzphrey, 139 N.  C., 67; W i t t y  v. Bar- 
ham, 147 N .  C., 482; Scott  v. Perguson, 152 N.  C., 348; Council v. 
Pridgen, 153 N .  C., 450, 452; Bachelor v. Norris, 166 N.  C., 508. 

MAGGIE ALEXANDER v. JAMES NORWOOD, ADMINISTRATOR OF A. PR:\TT 

1. Where an  action is instituted, and it appears to the court by plea, answer 
or demurrer tha t  there is another action pending bet~veen the same parties 
and substantially on the same subject-matter, and that  all the material alle- 
gations and rights can be determined therein, such action will be dismissed. 

2. I n  such case the plaintiff has no election to litigate in the one or to bring 
another action, and the parties cannot, even by consent, give the court 
jurisdiction. 

3. Where the pendency of such other action appears in the complaint, advantage 
must be taken of i t  by demurrer; otherwise, by answer. 

( 382 ) PROCEEDING begun by petition before the Clerk of the Su- 
perior Court of Orange, by the heirs and next of kin of Alex- 

ander Pratt, deceased, against the defendant, his administrator, for 
the purpose of having the defendant increase his bond and to render 
an account and distribute the funds of the estate, heard by Star-  
buck, J., at Fall Term, 1895, of ORANGE, on appeal from the judgment 
of the clerk sustaining the demurrer of defendant. 

His Honor overruled the clerk's judgment, and defendant ap- 
pealed. 

The pertinent facts appear in the opinion of Chief Justice Pair- 
cloth. 

C .  D. Turner  for plaintiff. 
Graham & Graham for defendant. 

FAIRCLOTH, C. J .  The purpose of The Code system is to avoid a 
multiplicity of actions by requiring litigating parties to t ry and dis- 
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pose of all questions between them on the same subject-matter in one 
action. Where an action is instituted, and it appears to the court by 
plea, answer or demurrer that there is another action pending be- 
tween the same parties and substantially on the same subject-matter, 
and that all the material questions and rights can be determined 
therein, such action will be dismissed. The plaintiff has no election 
to litigate in the one or bring another action (Rogers v. Holt, 62 N.  C.,  
108), and the court will, ez nzero motu, dismiss the second action, a; 
the parties, even by consent, cannot give the court jurisdiction. Long 
v. Jarratt, 94 N.  C., 443. 

I n  the case before us it appears from the complaint that there is 
another action pending in the same court between the same parties 
(reversed), in which the right of the administrator to sell lands for 
assets is the main question, in which the defendants therein 
deny the right to sell, on the ground that there is sufficient ( 383 ) 
funds already in the hands of the administrator to pay all 
debts and charges. The complaint in this action refers to the former 
action, which reference in effect incorporates the same into this case. 
The present action demands that the administrator distribute to plain- 
tiffs their shares of the estate. This involves an account, which can be 
had in the first action. Where the pendency of the first action ap- 
pears in the complaint the question is properly raised by demurrer. 
If i t  does not so appear, then the defense must be made by answer. 
The judgment overruling the demurrer is erroneous. 

Cited: Raqzge Co. v. Carver, ante, 341; Henry v. Hilliard, 120 
N. C., 486; Comrs. v. Call, 123 N.  C., 329; Entry v. Chappell, 148 N.  
C. ,  330. 

ANNISTON NATIONAL BANK v. SCHOOL COhIMITTEE OF THE 
TOWN OF DURHAM 

1. Notice to an agent is notice to the principal, except mhere the agent is acting 
for himself in a transaction with the principal where his interest is in 
opposition to the interest of his principal. 

2. Where, in an action against a school committee by the assignke of a contract 
to recover the balance duti thereon, the defense was that the balance had 
been paid to an attaching creditor of the assignor, and it  appeared that 
some months prior to the garnishment the assignor had notified the chair- 
man of the defendant committee of the assignment of the contract to 
plaintiff: Held, that the chairman of the committee being its agent, the 
notice given to him was sufficient to fix the defendant's liability to the 
assignee. 
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3. The fact that the chairman of the defendant committee was also attorney for 
the attaching creditor of plaintiff's assigiior i n  the garnishment proceed- 
ings neither relieved him from his duty to his principal in giving i t  in- 
formation which he received months before the garnishment, nor the. princl- 
pal from the burden of the constructive notice i t  had through its  agent. 

( 384 ) ACTION tried before Starbuck,  J., and a jury, at October 
Term, 1895, of DURHAIJI. 

The facts are sufficiently stated in the opinion of Associate Justice 
Pzcrches. 

In  deference to the opinion of his Honor, who intimated at  the 
close of the testimony that the plaintiff could not recover, the plain- 
tiff submitted to a nonsuit and appealed. 

Manning d3 Pozcshee for plaintiff. 
Guthrie & Guthrie for defendant .  

FURCHES, J. This is an action by plaintiff to recover a debt orig- 
inally due from defendant to the Ruttan Manufacturing Company 
and by it assigned to the plaintiff; and the first matter that demands 
our attention is a motion of defendant to dismiss the appeal, for the 
reason that the record has not been printed, as the rules of this Court 
require. Upon examination of the printed record we find that i t  is 
not as complete as it should have been for our convenience; but there 
seems to be nothing omitted that is required by the rules, unless i t  be 
that plaintiff has failed to print some exhibit or other part of the 
record referred to in the case on appeal which is necessary for us to 
examine in considering it. W i l e y  v. Mining Co., 117 N.  C., 489. We 
do not find this the case, and the motion is denied. 

I t  is not denied that the defendants owed the Ruttan Company 
the debt sued on, but the defense is that C. C. Taylor, to whom the 

Ruttan Company owed a debt, brought suit against that 
( 385 ) company, and on 4 Xarch, 1893, attached and garnisheed this 

debt due the Ruttan Company and recovered judgment there- 
on; and in that action this debt was condemned and paid to Taylor 
under the order of the court. Plaintiff, not denying this, alleges that 
defendant had notice that the Ruttan Company had assigned this 
debt to plaintiff before the attachment proceeding, and garnishment 
was served on the defendant; and this is ,the only question presented 
by the appeal for determination. 

W. A. Guthrie was a member and chairman of the school commit- 
tee, and he and 0 .  F. Tomlinson and C. C. Taylor composed the build- 
ing committee and made the contract with the Ruttan Company, out 
of which this indebtedness arose. The plaintiff offered in evidence the 
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following assignment, endorsed upon the contract : "Anniston, Ala., 
11 August, 1892. For value received, we hereby transfer and assign 
the within contract to the Anniston National Bank.'' (Signed by the 
Ruttan Company.) The plaintiff, for the purpose of showing notice 
of the assignment, introduced in evidence the following letter, dated 
a t  Anniston, 28 September, 1892, and addressed to W. A. Guthrie, 
Durham, N. C. : "Dear Sir :  We have received your statement, show- 
ing a balance still due on our contract with the graded school com- 
mittee of $331.11, and our superintendent writes us you do not wish 
to pay that until cold weather. This would be satisfactory to us, but 

' we have assigned the balance to our bank here, with the statement 
that it would be due on our completing our work. Now, if you desire 
to retain this amount till cold weather, and will pay 8 per cent inter- 
est on the same from date of completion till paid-say not later than 
15 November-we can probably arrange with them to hold it till 
then. Our superintendent (Mr. Stapel) states that he gave 
your committee a test which ought to satisfy them, and that ( 386 ) 
they were much pleased. The writer begs to thank you for 
all assistance you have rendered us, and hopes that you will look at  
this matter fairly and not make us pay interest for money which is 
due us. We hope to soon be 'out of the woods.' With kind regards 
of the writer," etc. (Signed by Ruttan Manufacturing Company, 
South; M. W. Hammond, secretary and treasurer.) 

This letter was a part of a correspondence between the Ruttan 
Company and Mr. Guthrie about the business transactions of the 
Ruttan Company with the defendant school committee, out of which 
this indebtedness grew, and in which Mr. Guthrie was informed that 
this debt had been assigned to the Anniston bank. This letter ante- 
dates the attachment about five months, and if i t  was notice to de- 
fendant the attachment is no defense, and plaintiff is entitled to 
recover. 

The general rule is that notice to the agent is notice to the princi- 
pal; and Mr. Guthrie being the agent of defendant, notice to him was 
notice to the defendant. Bank v. Burgwyn, 110 N. C., 267. The excep- 
tion to this general rule is where the agent is acting for himself in a 
transaction with the principal, in which his interest is in antagonism 
to that of the principal. Then the presumption of knowledge does not 
apply, as it cannot be presumed that the agent would give information 
which would be against his own interest. Bank v. Burgwyn,  supra, 
bottom of p. 274. Mr. Guthrie, in this matter, was not acting for 
himself in a transaction with his principal where his interest was 
in opposition to the interest of his principal. And the letter of 28 
September, 1892, quoted in this opinion, was notice to the defendant. 
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I t  was contended on the argument that Mr. Guthrie, being the 
attorney of Taylor, had no right to communicate information 

( 387 ) received by him from Taylor, i t  being in evidence that Taylor 
told him, when he retained him to bring the action and at- 

tachment proceeding, that the debt had been assigned to the plaintiff. 
We certainly do not intend to decide, or to say anything that can be 
construed as deciding, that an attorney should use or communicate to 
others to be used against his client any communication lie had re- 
ceived in the confidential relation of attorney and client. Mr. Guth- 
rie was in this case substantially the defendant, and as such, on 
4 March, 1893, the day the attachment proceeding was taken out, ac- 
cepted service of the same, signing his name l Wm. A. Guthrie, chair- 
man." Whether this is a case where the confidential relation existing 
between attorney and client should apply, or not, we will not dis- 
cuss or decide, as i t  is not necessary for us to do so. But his becoming 
Taylor's attorney in March, 1893, did not relieve him from his duty 
to his principal in giving them information that he had received five 
months before that time; nor does it relieve the defendant from the 
burden of the constructive notice it had through the notice given to 
Mr. Guthrie in September, 1892. 

There is error, and the judgment of nonsuit must be set aside and 
a new trial awarded. 

Error.  New Trial. 

Cited: Shields v. Durham, post, 455 ; Bank v. School, 121 N. C., 
108; Neal v. Hardware Co., 122 N .  C., 106; Bri t t  v. Penny,  157 N.  C., 
114; Corporation Conzmission v. Bank,  164 N. C., 358; Miller v. Tel.  
Co., 167 N.  C., 316. 

( 388 
E. W. ATWATER v. G. C. FARTHING 

Where A endorsed a note for the maker, and subsequently, but before it mas 
discounted, F endorsed it, and A paid the note: Held, that F was a cosurety, 
and the doctrine of contribution applies for  A's benefit. 

ACTION heard before Starbuck,  J.,  a t  October Term, 1895, of DUR- 
HAM, on appeal from a judgment rendered by a justice of the peace. 

The facts appear in the opinion of Associate Justice Purches. 
There was judgment for the plaintiff, and defendant appealed. 

Shepherd,  Manning & Poushee for plaintiff. 
Puller, Wins ton  4 Puller for defendant.  
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FURCHES, J. R. H. Atwater, wishing. to borrow money, drew a 
note for $250, payable to J. F. Slaughter, Jr., cashier, and the plain- 
tiff, E .  W. Atwater, and the defendant, G. C. Farthing, endorsed the 
same for the accommodation of the principal, R. H. Atwater, and he 
procured i t  to be discounted at the National Bank of Durham. The 
plaintiff endorsed this note some days before the defendant did, but 
both endorsed it before i t  was discounted. The plaintiff afterwards 
paid the balance of this note, amounting to about $185 ; and the prin- 
cipal, R. H. Atwater, being insolvent and having left the State, the 
plaintiff de-manded of the defendant contribution of one-half of the 
amount he had paid, which was refused, and he brings this action to 
recover the same. 

This case is governed by Daniel v. McRae, 9 N. C., 590; and Daw- 
son v. Pettway, 20 N. C., 531. There are a number of other 
cases to the same effect, but these are the leading cases, and ( 389 ) 
we do not care to encumber this opinion with other authorities. 
I t  was admitted by the learned counsel who argued for the defendant 
that Daniel v. XcRue, supra, was against him. But he contended that 
this opinion was not supported by principle and was in conflict with 
the adjudged cases of nearly every State of the Union, and that it 
had been severely criticised by this Court. But whether it was put 
on sound business principles or not (and we do not say that it was 
not), and whether it has been criticised or not (and we must admit 
that i t  has been), it has stood for itself since 1823; and although it 
was criticised by Gasto?a, J., delivering the opinion of the Court in 
Dawson v. Pettwuy, supra, in 1839, he then said it had been too long 
the recognized law of the State to be reversed, even admitting that the 
reasoning upon which it was founded was not sound. And if it had 
been the recognized lam in 1839 for too great length of time to be 
changed, how much greater is that reason now, after a period of more 
than fifty years.since that opinion was rendered? According t o  this 
opinion, the defendants were cosureties and subject to the doctrine of 
contribution. We can add nothing to the argument contained in these 
cases, and we do not propose to reoccupy this field of discussion, ex- 
hausted by Judge Henderson and Judge Gaston more than ,fifty 
years ago. There is no error and the judgment is 

Affirmed. 

Cited: Shuford v. Cook, 164 N. C., 50. 
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( 390 ) 
BALLARD AND WILY, TRUSTEES OF B. L. DUKE, V. LELIA R. GREEN, 

ADXINISTRATRIX OF LUCIUS GREEN 

Where one lends money to  another to  pay losses incurred in  speculation in 
"futures," i t  may be recovered, provided the lender was not connected 
directly or indirectIy in the speculation. 

ACTION tried before Coble, J., and a jury, at January Term, 1896, 
of DURHAM. 

The plaintiffs, as trustees for B. L. Duke, sued to recover from the 
defendant, as administratrix of Lucius Green, the sun1 of $14,158.65. 

The defendant answered that the consideration of the contract 
under which the balance was alleged to be due was illegal, being for 
money lent to carry on speculation i11 futures. The jury, under the 
instructions of his Honor, found that, while the larger part of the ac- 
count was tainted by the illegality alleged, the sum of $3,000 had 
been loaned by the trustor of plaintiffs independently of any con- 
nection that he, the trustor, had with the speculations. Judgment 
was rendered for plaintiff for $3,000, and defendant appealed. 

The pertinent facts are stated in the opinion of Chief Justice 
Paircloth. 

Puller, Winston & Puller for plaintifs. 
Manning & Poushee for defendant. 

FAIRCLOTH, C. J .  The plaintiffs institute this action, and allege 
that their assignor, B. L. Duke, loaned the defendant's intestate a 
large sum of money, and demands judgment accorqingly. The de- 

fendant admits that the assignor and her intestate were en- 
( 391 ) gaged in much speculation in products, usually called "fu- 

tures" (dignified or nicknamed in the account as "adventure 
account"), and avers that these transactions were utterly void, ac- 
cording to Laws 1889, ch. 221, and pleads the same in defense to this 
action. Two issues were submitted to the jury: 

1. "Was the consideration of the contract sued upon in this ac- 
tion, or any part thereof, money paid for losses in speculating in 
cotton or other articles mentioned in the statute, commonly called 
futures? If so, for how much of the amounts claimed by plaintiffs?" 
Answer: "Eleven thousand one hundred and fifty-eight dollars and 
sixty-five cents, not recoverable. " 
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2. "How much does the defendant owe the plaintiff on lawful 
contracts ? l 7  Answer : " Three thousand dollsrs, recoverable. " 

Only one witness was examined, who was bookkeeper for Duke, 
and the witness produced an itemized account, which was introduced 
as evidence by defendant. The witness testified that the $3,000 al- 
lowed by the jury had no connection with and was no part of the 
speculative transactions; that that item was a loan of money paid by 
a check on Clews & Co., and that the speculations were with Daniel 
O'Dell & Co., of New York. The defendant made her exceptions to 
the evidence unimportant by introducing the paper-writing to which 
they referred. The third prayer for instructions was in substance 
given in the charge. The fifth exception must be overruled. I t  ;aises 
the question of "proper evidence other than any written evidence 
thereof" required by said act (section 2) .  We need not trouble our- 
selves with that question in this case as the witness says "the $3,000 
item that I have been speaking of, I have recollection of, independ- 
ently of this paper." His Honor instructed the jury that the burden 
is on the plaintiffs to show in what amount the defendant is indebted 
to them, and that the contracts sued on are lawful in their nature and 
purposes ; and that if they failed to do so they cannot recover ; 
also, that if said Duke & Green were engaged in any of said ( 392 ) 
speculations, and the former advanced money to pay losses of 
the latter, or was directly or remotely connected in any way whatever 
with said speculations, and that the contract sued on was based on 
such consideration, it was unlawful under the statute. On the other 
hand, if Duke was no party to such dealings and advanced no money 
to anyone directly or indirectly, to pay Green-'s losses, or if he ad- 
vanced money as l oam to Green at his request, which was to pay 
Green's losses, then such loan or advancement was a lawful contract, 
and plaintiff is entitled -to recover money so loaned. This means, if 
the jury believed that Duke loaned the money and had no connection 
with the speculations, that it was a valid contract and plaintiff would 
be entitled to recover. Williams v. Carr, 80 N .  C., 294. The fourth 
and sixth prayers for instruction, and the'exceptions to the charge, 
are pertinent on the main question argued in this Couri, to-wit, can 
a contract be enforced when a part of the consideration is illegal and 
a part is legal and valid? The question is scarcely presented, as the 
only witness examined testified that the item recovered was a separ- 
ate transaction and had no connection with the illegal one; and we 
may assume that the jury so decided, as they ignored the entire ac- 
count, containing vicious and valid items, as testified to by the witness. 
As the question has been long since settled, we need only refer to the 
authority. In  Morris v. Pearson, 79 N .  C., 253, all the cases decided 
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by this Court and other authorities are collected and carefully re- 
viewed, overruling Stone v. Marshall, 52 N. C., 300, and the rule de- 
clared in Morris v. Pearson, supra, still prevails. 2 Chitty on Con- 
tracts, 973. We see no error. 

Affirmed. 

Cited: Burrus v. Witcover,'l58 N. C., 387. 

(393 
LOUIS KOOTZ v. ABE TUVIAN 

An agreement between t ~ o  parties to share the profits of a business is, inter se, 
prima facie proof only of partnership, which may be rebutted by evidence 
of a eontrary intent of the parties. 

ACTION tried before Starbuck, J., and a jury, at October Term, 
1895, of DURHAM. 

The facts sufficiently appear in the opinion of Chief Justice Pair- 
cloth. 

There was judgment for the plaintiff, and defendant appealed. 

J. S. Manning and Boo~ze, Ilferritt & Bryant for plaintiff. 
Fuller, Winston & Fuller and W. A. Gzcthrie for defendant. 

FAIRCLOTH, C. J. This is an action for possession of merchandise 
goods. The plaintiff claims to be the sole owner, and that defendant 
was employed to attend to the business, as a clerk, and to receive for 
his services one-half of the net profits. The defendant contends that 
they were partners, and that one partner cannot maintain, for pos- 
session of the partnership property, an action against the other part- 
ner. The sole question is, were they partners? If so, the plaintiff 
cannot recover; if not, lie is entitled to recover. 

Two issues were submitted: 
1. "Is the plaintiff the owner of and entitled to the possession 

of the goods sued for?" Answer : "Yes. " 
( 394 ) 2. "What is the value thereof ? " Answer : "One thou- 

sand and eighty-eight dollars. " 
Each party introduced evidence tending to establish his view. 
His Honor, after defining a partnership to the jury and explain- 

ing the rights and powers of partners, charged them that "An agree- 
ment to share the profits of a business is the ordinary test of a part- 
nership, and makes a prima facie case of partnership between the 
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persons making such agreement; and you are instructed that, i t  being 
admitted that the plaintiff and defendant agreed to divide the profits, 
a presumption is raised that they were partners in the business, and 
the burden rests -upon the plaintiff to rebut this presumption by 
showing that the relationship in which he and the defendant agreed 
to  enter was not that of partners, but that of employer and employee, 
and you will consider all the evidence and say whether or not i t  is 
sufficient to overcome this presumption and satisfy you that Tuvian 
was merely the clerk of Kootz." He also charged that if in the 
light of all the evidence the jury were not satisfied that the presump- 
tion raised in this case had been overcome, they would answer the first 
issue "No." The exceptions to evidence, the prayers for instruction, 
and exceptions to the charge, and the judgment, taken as a whole, 
point to and involve nothing more than the correctness of the charge 
as  given. A contract to engage in business and share the profits and 
losses is the hightest test of a partnership. A contract to engage in 
business, one party to furnish the capital and the other the labor and 
superintendence, is prima facie a partnership, subject to proof of 
other circumstances and the intention of the parties. The proof and 
intention go to the jury to find and to say how the facts are, under 
instructions o'f the court. Departing somewhat from the ancient rule, 
it is now generally held in this country that if the jury shall 
be satisfied from the evidence that one of the contracting ( 395 ) 
parties agreed to receive one-half of the profits for his ser- 
vices and attention, and that such was the intention of the parties, then 
the prinm facie case is removed and there is no partnership. This is 
the present doctrine in this State. Mauney v. Coit, 86 N.  C., 463; Per- 
-Mixer Co. v. Reams, 105 N .  C., 296. The same rule prevails in several 
af the States. Cassidy v. Hall, 97 N.  Y., 159; Beecher v. Bush,  45 
Mich., 188; 17 Am. and Eng. Enc., 185, note; Berthold v. Goldsmith, 
24 U. S., 536. We have quoted a portion of the charge, which we 
think is the correct rule between the parties inter se, there being no 
question raised by creditors or third parties. 

Affirmed. 

Cited: W e b b  v. Hicks,  123 fi. C., 247; L a m e  v. Butler,  135 N.  
C., 422. 
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0. S. CAUSEY v. EMPIRE PLAID MILLS 

PRACTICE-APPEAL-DISMISSAL FOR FAILURE TO PRIXT JUDGMENT-REINSTATE- 
MENT. 

Rule of Court No. 28, requiring the judgment to  be printed in every appeal, will 
not be enforced when the record was printed before its adoption, and in a 
case where the judgment appealed from was simply tha t  plaintiff take 
nothing by his writ. 

MOTION to reinstate appeal, dismissed for failure to print the judg- 
ment below as a part of the record. 

L. $1. Scott and Shaw (6 Scales for plaintiff. 
Puller, Winston & Puller contra. 

MONTGOMERY, J. The appeal was dismissed for a failure on the 
part of the appellant to comply with Rule 28. The p r i n t i ~ g  

( 396 ) was done before the amendment requiring the judgment in 
all cases to be printed was made the rule. Before the amend- 

ment it would not have been necessary to print as a part of the case 
on appeal a judgment like the one in this case. The rule required the 
printing "of so much and such parts of the record.as may be neces- 
sary to a proper understanding of the exceptions and grounds of 
error assigned." Upon the response of the jury that the plaintiff was 
not the owner and entitled to the possession of the property claimed 
in the complaint, there was a simple judgment that the plaintiff take 
nothing by his writ and be taxed with the costs of the action. To 
determine the matter raised on the appeal, the inspection of the judg- 
ment would not be neccessary, In  Wiley  v. Mining Co., 117 N .  C.p 
489, the judgment was such a one as was required to be printed before 
Rule 28 was amended. I t  covered five pages of manuscript, and one 
of the exceptions of the appellant read: "For that the said report 
and judgment based thereon do not properly regard the rights of the 
minority stockholders; for other reasons appearing on the face of 
said judgment. " 

For the reasons above set forth, the petition of the appellant in  
this case to reinstate the appeal is granted. 

Motion Allowed. 
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Pass v. BROOKS. 

( 397 
JOHN C. PASS v. A. L. BROOKS, TRUSTEE 

Where a deed of trust provided that, in case of sale thereunder, the trutsee 
should receive 5 per cent commission on the sale as a compensation for. 
making the sale, and also that if the grantor should discharge the debt be- 
fore the sale the land should be reconveyed to him; and the trustee ad- 
vertised the sale, but before sale day the trustor, with the knowledge and 
consent of the-trustee, paid off the debt and interest and the expense of 
advertisement and demanded his bond and trust deed: Held, that the debt 
having been paid, the trustee was not entitled to commissions. 

ACTION tried before Starbuck,  J., a jury trial being waived, at  
January (Special) Term, 1896, of PERSON, upon an agreed state of 
facts, which were substantially as follows : 

The plaintiff executed a deed to defendant in trust to secure a 
debt of $4,000, with power to sell upon default in payment of the bond 
at  maturity, after advertising as prescribed in the deed, and upon sale 
to make title and apply the proceeds, "first retaining 5 per cent 
coamission on the sale of the whole of said land as a compensation 
for making such sale, out of the proceeds of such sale," with a pro- 
vision for reconveyance if the debt should be paid off by the plain- 
tiff before such sale. Default was made and the defendant advertised. 
The plaintiff, before sale day, with the knowledge. and consent of the 
trustee, paid the debt, interest and cost of advertising the sale, and 
demanded his bond and deed of trust, which was refused, on 
the ground that his commissioners were not paid. The de- ( 398 ) 
fendant claimed 5 per cent commissions on $4,017.77 and the 
right to sell for his commissions. He was enjoined from selling and 
ordered to reconvey, the court holding that he was not entitled to the 
commissions named in the deed. Defendant appealed. 

Boone, Merritt & Bryant  for p la in t i f .  
W .  W.  Kitchin,  J ,  W .  Graham and Shepherd 13 Busbee for de- 

f endant. 

FAIRCLOTH, C. J. The sole question is whether the trustee is en- 
titled to 5 per cent commissions, according to the agreement set out 
in the deed. We think he is not. The contract was that he should 
have 5 per cent for the sale of the land for making such sale, out of the 
proceeds of such sale. No such sale was had, by reason of the debtor 
having paid the debt, interest and cost of advertising before sale day, 
as was stipulated in the deed he might do. The condition on which 
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the commissions were to become due has not been performed, and 
although i t  was prevented by the plaintiff i t  was his right and duty 
to pay off his debt a t  his pleasure, and i t  was contemplated by the 
express t e r m  of the deed that he could do so. Executors, guardians 
and administrators are allowed commissions by statute. A t  common 
law a sheriff could not demand commissions, although the debtor paid 
the creditor the amount of the judgment after he had received the 
execution and made his levy. He  was allowed to do so a t  first under 
the act of 1784, now The Code, see. 3752. There i s p o  similar statute 
as to trustees. Courts may make such reasonable allowance to trus- 
tees as seems proper, under the circumstances, when they see fit to do 
so. The rule was stated in B o y d  v. H a w l c i m ,  17 N. C., 336, to be "a 
just a l lo t cance  for time, labor, services and expenses, under all the 

circunistances that may be shown before a master." The 
( 399 ) present case is distinguishable from C a n a o n  v. McCape, 114 

N. C., 580, by the terms of the contract in  the two cases. 
Affirmed. 

C i t e d :  Smith v. P r a e i e r ,  119 N. C., 158; P r y  v. Graham, 122 N. 
C., 775; W h i t a k e r  v. Guano Co., 123 N. C., 369; Tzcrner  v. B o y e r ,  
126 N. C., 303. 

J. T. BRADSHER v. LAVINIA HIGHTOWER 

ISSUES-MORTGAGOR AND ;\/IORTGAGEE-VENDOR AND VENDEE-ADVERSE POSSES- 
SIOK-BURDEN OF PROOF-BONA FIDE PURCHASER. 

1. I t  is not error to refuse to  submit a n  issue tendered, when those submitted by 
the court are sufficient to  admit evidence of their several contentions and to 
meet the merits of the issues raised by the pleadings. 

2. One who holds possession of land under a bond for title does not hold ad- 
versely to  his vendor, in the absence of some hostile act  on the part of the 
rendee under a 'claim of right, ~v i th  intent to assert such right against 
the vendor. 

3. I n  such case the burden of proving adverse possession is  on the vender. 

4. A devisee of land given as a bounty by a testator is not a purchaser for value, 
but takes only the interest of the testator, subject to all equities. 

ACTION on a bond for title to land, brought on the ground that 
the defendant devisee of the vendee had failed to pay the purchase 
money, tried before X t a r b u c k ,  J., and a jury, a t  August Term, 1895, 
of CASWEJ~L. 

On the pleadings filed the following issues were tendered by the 
plaintiff: 
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1. "Did the testator of defendant contract to purchase 
the land described in the complaint from the plaintiff for the ( 400 ) 
sum of $2101" 

2. "Has the said purchase money been paid 3 If not, how much 
is due ? " 

3. "Is the action of plaintiff barred by the statute of limita- 
tions ? " 

Issues tendered by the defendant: 
1. "Was the deed of Mary B. Johnston to the plaintiff, dated 

14 February, 1879, executed by her under false and fraudulent rep- 
resentations by the plaintiff that said deed was a mortgage to secure 
the payment of $210 that day loaned her by plaintiff ? "  

2. "Has the defendant been in the actual adverse possession of 
the land described in the complaint, under known metes and bounds, 
under color of title, for seven years prior to the issuing of the sum- 
mons in this action?" 

3. "Is plaintiff's claim barred by the statute of limitations?'" 
To the refusal of the court to submit the second issue tendered by 

the defendant the defendant excepted, the court holding that the issue 
was embraced in the fifth issue submitted. His Honor submitted the 
following as the issues, to which there was no objection: 

1. "Was the deed of Mary B. Johnston to the plaintiff, dated 
14 February, 1879, executed by her under the false and fraudulent 
representation of the plaintiff that said deed was a mortgage to secure 
the payment of $210 that day loaned her by plaintiff ?'Qnswer: 
'lNo." 

2. "Did the testator of the defendant contract to purchase the 
land described in the complaint from the plaintiff for the sum of 
$210 ? " Answer : ( 'Yes. " 

4. "Has said purchase money been paid, and if not, how much 
is due ? "  Answer : "No ; due, $210, with interest from 13 February, 
1880. " 

5. "Is the action of plaintiff barred by the statute of limita- 
tions ? " Answer : "No. " 

6. "Was defendant induced by the fraudulent representations of 
the plaintiff to enter into said contract?" Answer: "No." 

Upon the close of the evidence the defendant tendered the follow- 
ing issue: "Was the deed of 14 February, 1879, and the 
obligation of the same date, intended by the parties to be a ( 401 ) 
mortgage to secure the payment of $210 that day loaned by 
plaintiff? His Honor refused to submit the issue, and the defendant 
excepted. 
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The plaintiff, in order to maintain his contention, offered the fol- 
lowing evidence : 

1. A deed executed by Mary B. Johnston, dated 14 February, 
1879, proven 2 January, 1881, and recorded 21 November, 1885, 
being an absolute conveyance to J .  T. Bradsher in fee. 

2. R. P. Smith, attesting witness, introduced by plaintiff, testified 
that he was the subscribing witness to the deed and the contract to 
convey, both dated 14 February, 1879, which said contract is in the 
following words : 

"NORTH CAROLINA-C&SW~~~ County. 
Whereas J. T. Bradsher sold a certain tract of land to Mary B. 

Johnston, being the land she now lives on, containing by estimation 
120 acres, more or less, I, J .  T. Bradsher, bind and obligate myself 
in the sum of $350 to make her a good title to the land mentioned 
above, when she pays the principal money, being $210, with interest 
at  8 per cent, and taxes, and all other costs which may accrue, etc., 
on or before 1 January, 1881 ; and if she fails to conlply with the above 
obligation it will be null and void, and otherwise it will be in full 
force and effect. 

"Whereunto I set my hand and seal, this 14 February, 1879. 
"JAMES T. BRADSHER. [Seal.] 

"Witness: R. P. SMITH." 

The witness further testified that at  the time of the signing of the 
deed Mary B. Johnston was old and that she made the mark to the 
deed ; that witness did not know whether she could write ; that witness 

was sent for to witness the paper; that Bradsher loaned Mary 
( 402 ) B. Johnston $210 to finish paying for one-half of the land 

which she had first bought at  $350; that Bradsher took an  
absolute deed as security and executed to Mary B. Johnston the bond 
to make title; that Bradsher was never in the possession, but that 
Mary B. Johnston was then in actual possession of it, and that her 
daughter, the defendant, had been in actual possession ever since her 
death. "Before this suit was brought, the plaintiff sent for me. H e  
said he did not wish to throw the defendant out of the land, and 
asked me to see if defendant would borrow money from me and pay 
the plaintiff and give a mortgage on the land to secure me." Witness 
had no money to lend, and declined to do this. The land was worth 
at the date of the deed $600. Mary B. Johnston lived about two years 
after the deed was made. The plaintiff never exercised any control 
over the land or had it in possession. "Mrs. Johnston sent for me to 
witness the execution of the papers, and I did so. After Mrs. John- 
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ston died I was requested by the defendant to look over her papers, 
and found the contract of sale and advised defendant to take care of 
i t ;  that i t  was the contract to reconvey." Defendant told witness 
some six or seven years ago that plaintiff objected to her selling timber 
from the land, and she complained of his objection, but afterwards 
sold timber. 

The plaintiff here rested his case, and the defendant offered the 
following evidence : 

1. Receipt for $16.79, dated 23 February, 1880. 
2. Will of Mary B. Johnston devising the land to  defendant. 
Defendant then offered as a witness in her behalf H. F. Bran- 

don, who testified as follows: That he qualified as executor of Mary 
B. Johnston and gave the notice of his qualification in the newspapers 
in the county and by handbills for all creditors to present the 
claims against the estate, and that plaintiff never presented ( 403 ) 
his claim ; that Mrs. Johnston was ignorant and could not read 
or write; that in his opinion the land was worth in 1879 from six to 
seven dollars per acre. 

J. A. Long, a witness for defendant, testified that he was counsel 
for Mrs. Johnston in 1879, when she bought the half interest in the 
land, and at  the time her health was poor and she was confined to her 
bed; that the plaintiff, a t  the term to which this suit was brought, 
asked witness what his client was going to do; said he loaned her the 
$210 to help pay for the half interest, and that all he wanted was his 
money; that Mary B. Johnston paid $350 for one-half interest, and 
that the object was to give him a mortgage to secure the loan; 
that i t  was more convenient for him to take an absolute deed and to 
execute a bond to make title, and that such was his custom. 

After the conclusion of the evidence his Honor instructed the jury, 
if they believed the evidence, to answer the issues as set out in the 
record, and the jury so answered. To the instruction the defendant 
excepted. I t  was agreed, if the fourth issue should be found in the 
negative, that the amount due the plaintiff would be $210, with 
interest from 13 February, 1880. His Honor then rendered judg- 
ment directing the land to be sold for the payment to plaintiff of 
$210 and interest from 24 February, 1880, allowing the defendant 
sixty days in which to pay said sum. From this judgment defendant 
appealed. 

Graham & Graham and A. L. Brooks for p la in t i f .  
J .  A. Long for defendant. 

FAIRCLOTH, C. J. Both parties excepted to the refusal of the 
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court to submit issues tendered by them. These exceptions were 
properly overruled, as we see that the issues submitted by 

( 404 ) the court were sufficient to admit evidence of their several 
contentions and to meet the merits of the issues raised bv the 

pleadings. There are no questions of the rights of creditors in the 
case, nor any question of fraud or fraudulent misrepresentation, as 
the jury have said by their response to the first issue that there was 
none. 

The whole matter, then, is limited to the dealings between the 
parties, treating Mary B. Johnston for the present as the defendant. 
The rights of the defendant Hightower (daughter and devisee of 
Mary B. Johnston) will be considered later. 

I t  was competent for the parties to make the deed absolute in form, 
but to be held as a security for the money loaned by the plaintiff, 
subject to be void upon payment of the debt and to be canceled. The 
burden of showing this to have been the intention rested upon the 
party so alleging. I t  was equally competent for the parties to have 
agreed that the deed should be absolute and irrevocable, with a sim- 
ultaneous agreement in writing that upon payment of the agreed price 
the plaintiff should convey and make title of the same land to the 
defendant; and the jury, in response to the second issue, find that the 
testatrix of the defendant did contract to purchase the land at the 
price of $210, and the plaintiff executed and delivered his bond for 
title accordingly, which appears in the record. 

The testatrix remained in possession until her death, in 1880 or 
1881, and the defendant has been in possession ever since. On 23 
February, 1880, a small payment was made by the testatrix on the 
contract. This contract established the relation of vendor and vendee, 
similar in many respects to that of mortagagee and mortgagor. The 
possession of defendant's testatrix was not hostile to the claim of the 

plaintiff, and could not be an adverse possession, so as to put 
( 405 ) the statute of limitations in operation without some act on 

the part of the vendee under a claim of right, with intent to 
assert such claim against the vendor and thereby give him notice that 
any further delay in the assertion of his right to possession or to fore- 
close the contract would be at his peril. The burden of showing such 
a hostile attitude towards the vendor would devolve upon the party 
so alleging it. No proof of such possession or action was shown to 
exist on the part of the defendant or her testatrix. The statute of 
limitations does not expressly mention this trust relation between 
vendor and vendee, and it could be only included under section 158 
of The Code, and we have held that it would then be allowed only 
where the possession mas adverse or where it was necessary to prevent 
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some wrong or gross injustice. To obtain assistance from a court of 
equity the parties must observe the maxim that "he who seeks equity 
must do equity "-a principle based upon conscience and good faith. 

The defendant, as devisee of her mother, was in possession before 
the deed was registered and, so far  as appears, before she had notice 
of the bond for title, and she claims to have the rights of a purchaser 
without notice. The difficulty in that position is that she is not a pur- 
chaser for value and has no more rights than  her mother had, which 
was an equitable estate without the legal title, whereas the plaintiff 
has the legal estate and the elder and stronger equity, because of a 
valuable consideration paid to her testatrix. Inter partes, deeds and 
contracts are binding without registration, and the defendant takes 
her mother's equity subject to prior equities, with or without notice, 
with the same right of redemption. A purchaser at a sheriff's sale 
under a fi. fa. takes subject to all encumbrances on the property, 
whether he has notice or not, and whether he buys an equitable or 
legal estate, and this defendant certainly can have no better 
claim. 

There are instances in which this Court would interfere ( 406 ) 
and protect the defendant. For instance, if the delay of a 
party to assert his claim should have been so long as to presume 
abandonment, or any unfair dealing or gross injustice was present, 
the Court would see that the innocent party should not be disturbed. 
As nothing of the kind appears here, however, we will not interfere 
with the judgment below. 

Affirmed. 

Cited: McNeill v. Puller, 121 N. C., 212; Coley v. Statesville, 
ib., 315. 

R. H. COWAN v. AL. FAIRBROTHER AND WIFE 

1. A contract whereby the editor and owner of a newspaper sold his printing 
outfit and newspaper to another and covenanted not to  edit, print, conduct 
or be in any manner connected with a newspaper to  be published in this 
State within a specified period, is  not invalid as being unduly in restraint 
of trade or i n  violation of the constitutional guaranty of freedom of the 
press. 

2. The extent to which individuals and corporations may legally bind themselves 
not t o  prosecute a particular business or calling within a certain territory 
discussed. 
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3. I t  is not fraudulent to buy property through an  agent secretly-that is, to 
have the agent take the title in his own name and fail  to disclose to the 
vendor that the purchase is made for  another. 

4, A vendor who seeks the aid of a court of equity to  set aside a contract of 
sale on the ground of alleged fraud must offer to return the price received 
for the property. He must offer to place the vendee in statu quo. 

5 .  The freedom of the press gnaranteed by the Constitution, Brt .  I, see. 20, 
exempts from censorship and secures against laws enacted by the legisla- 
tive department of the Government and measures resorted to  by either of 
the other branches of government for stifling just criticism or muzzling 
public opinion. This provision of the Constitution has never been held 
to be a restriction upon the right to sell anything of value that  is the 
creature of one's brain, provided society would not suffer by the trans- 
action. 

( 407 ) ACTION in DURHAM, for an injunction. There was a re- 
straining order issued, and the case was heard by Graham, J., 

at chambers, in Oxford, GRANVILLE County, on 29 July, 1895, on 
plaintiff's motion for an injunction to the final hearing. 

The summons issued 1 July, 1895. The plaintiff alleged that on 
29 December, 1893, the defendants Al. Fairbrother and &I. H. Fair- 
brother, being then the owners and editors of the Durham Daily Globe 
and the Durham Weekly Globe and of other property connected with 
and necessary to their publication, and being then engaged in pub- 
lishing the same, made and executed with John Wilber Jenkins the 
contract and bill of sale, a copy of which is as follows: 

"For value received, $3,500, this day to us in hand paid, the re- 
ceipt of which is hereby fully acknowledged, we, Al. Fairbrother and 
Mrs. M. H. Fairbrother, have bargained and sold, and do by these 
presents, bargain, sell, transfer, assign, set over, deliver and convey 
unto John Wilber Jenkins, absolutely and free from all claims by us, 
the Durham Daily GloBe and the Durham Weekly Globe, newspapers 

now published i n  said county and State, and also all type, 
( 408 ) printing presses, racks, imposing stones, subscription hooks 

and accounts thereon, except those which have already been 
earned and are now due, one iron safe (Cary), one caligraph, desks, 
tables, chairs, inks, paper and all material now on hand, 1 January, 
1894, the subscription lists of said newspapers and all office furniture 
and materials now nsed by us in conducting said newspapers and all 
now contained in the office of said newspapers, on the northwest corner 
of Main and Church streets, in the town of Durham, and the good will 
of said newspapers and the business of conducting the same. And 
we hereby agree with said purchasers and his assigns, each for himself 
and herself, that for a period of ten years from and after January, 
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1894, said Al. Fairbrother shall not edit, print or conduct a newspaper 
or magazine nor be in anywise connected with one printed anywhere 
in the State of North Carolina; and that for a like period Xrs. M. H. 
Fairbrother shall not edit, print or conduct a newspaper or magazine 
nor be in anywise connected with one anywhere in the county of Dur- 
ham, said State, without the consent of said purchaser or his assigns. 
And we hereby warrant that all of said above-mentioned property is 
free and clear from all encumbrances of any kind whatsoever, and 
that we have good right to convey the same, as we have done. 

"Witness our hands and seals, this 29 December, 1893. 
"AL. FAIRBROTHER, [L. S.] 
' (M.  H. FAIRBROTHER. [L. 5.1 " 

That the price paid for the property mentioned in the contract 
was far  greater than the value of the tangible property, and the in- 
ducements for paying so great a price was the agreement of the de- 
fendants not to edit, print or conduct a newspaper, etc., nor 
be in anyway connected with one in Durham County; that ( 409 ) 
on 30 December, 1893, John Wilber Jenkins transferred the 
contract with defendants and the property therein described to George 
W. Watts; Watts transferred a half interest in same to B. N. Duke 
on 25 July, 1894, and Watts and Duke loaned the property to plain- 
tiff, on 29 July, 1895; that the said defendants had purchased or con- 
tracted to purchase the Durham Recorder, a newspaper published in 
the town and county of Durham and the State of North Carolina, and 
had assumed the charge and management thereof, and would, on 1 
July, 1895, edit, print and conduct a newspaper or magazine in the 
county of Durham or be in some way connected with a newspaper or 
magazine published in said county of Durham, without the consent 
obtained of the plaintiff or purchaser, John Wilber Jenkins, or of his 
assigns, contrary to and in violation of the terms and agreements of 
the contract. 

The defendant Al. Fairbrother gdmitted the execution of the con- 
tract and the receipt of the consideration therein recited, and set up 
as defenses that the publication of the newspapers referred to in the 
contract had been in effect abandoned by John Wilber Jenkins and 
his assigns before defendant entered into any arrangement for taking 
charge of and managing the publication of a newspaper in Durham; 
that plaintiff knew of defendant's intention to connect himself with 
a newspaper in Durham before he (plaintiff) took any lease from 
Watts and Duke; that George W. Watts was hostile in feelings to- 
wards defendant prior to the execution of the contract between de- 
fendants and Jenkins, and procured Jenkins to enter into the contract 
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with defendants; that this was done with the fraudulent in- 
( 410 ) tent to deceive defendants by representing that Jenkins was 

buying for himself, whereas in fact he was acting as the 
agent of Watts; that both Watts and Jenkins knew at  the time that 
defendants would not, if they knew it, have entertained any propo- 
sition coming from Watts. 

Defendant set up the further defenses that the contract was void 
(1) because it tended to restrict the freedom of the press; (2) because 
i t  was in restraint of trade and contrary to public policy. 

The order granted by the judge below is as follows: 
"This cause coming on to be heard at chambers, at Oxford, on 

29 July, 1895, and having been heard upon affidavits, pleadings and 
exhibits filed, including the affidavit of B. N. Duke, filed by per- 
mission of the court, the court doth consider and adjudge that the 
temporary restraining order heretofore granted against Mrs. M. H. 
Fairbrother be and the same is hereby vacated, for the reason that she 
disclaims by her answer any intention on her part to violate any of 
the terms of the contract executed by her and said Al. Fairbrother 
29 December, 1893, a copy of which is annexed to the complaint. She 
will recover her costs and disbursements made herein. The court doth 
further consider and adjudge that, upon the plaintiff executing a 
justified bond in the sum of $1,500, conditioned as required by law, 
with sureties, to be approved by the Clerk of the Superior Court of 
Durham County, the said defendant Al. Fairbrother be and he is 
hereby restrained, enjoined and forbidden to edit, print or be in any- 
way connected with any newspaper or magazine published in the 
State of North Carolina until the final hearing of this cause, and this 
cause is retained for further orders." 

The pleadings, affidavits and exhibits were very volumi- 
( 411 ) nous, but the foregoing synopsis is deemed sufficient for a com- 

prehension of the facts which form the basis of the opinion 
of the Court. 

The defendant Al. Fairbrothef appealed. 

Puller, Winston & Pzcller, Boone, Merritt & Bryant and Shepherd, 
Manning & Poz~shee for plaintiff. 

William A. Guthrie for defendants. 

AVERY, J. Where a person acquires a reputation for skill and 
learning in his profession as a lawyer or a physician, he often creates 
an intangible but valuable property by winning the confidence of his 
patrons and securing immunity from successful competition for their 
business. So, where an editor, by reason of his style, his power, his pa- 
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thos, his humor, his learning or of any gift or attainment, attracts sub- 
scribers solely by such personal qualities, he imparts a peculiar value 
to the good will and property of a newspaper, which goes with him, to 
its injury, when he leaves it, and lends the talent and accomplishments 
that have given it patronage and popularity to a rival journal in the 
same vicinity. Where he owns the press and plant, the enhanced 
value so imparted by him becomes an e1e:nent of his property, with 
the same incidental power to dispose of it as attaches to any other of 
his acquisitions which has a market value. Beul u. Chase, 31 Mich., 
a t  p. 529. But it is not like other property which ordinarily passes by 
delivery or assignnzent to the purchaser. Neither an editor, a lawyer 
or a physician can transfer to another his style, his learning or his 
manners. Either, however, can add to the chances of success and 
profit of another who embarks in the same business, in the same field, 
by withdrawing as a competitor. So that, the one sells and the other 
buys something valuable, and the policy of the law limits the 
right to enter into such contracts of sale only to the extent that ( 412 ) 
they are held to injure the public by restraining trade. The 
one sells his prospective patronage and the other buys the right to 
compete with all others for i t  and to be protected against competition 
from him vendor. The law intends that the one shall have the lawful 
authority to dispose of his right to compete, but restricts his power 
of disposition territorially, so as to make it only coextensive with the 
right to protection on the part of the purchaser. To the extent that 
the contract covers territory from which the vendor has derived and 
will probably in future derive no profit or patronage it needlessly de- 
prives the public of the benefit of open competition in useful business 
and of the services of him who sells without any possible advantage 
to his successor. When the reason upon which a law is founded ceases, 
the rule itself ceases to operate. The older cases in which the courts 
attempted to fix arbitrarily geographical hounds beyond which a con- 
tract to forbear from competition would not be enforced have given 
way to the more rational idea of making every case dependent upon 
the surrounding circumstances, showing the extent, as to time and ter- 
ritory, of the protection needed. Nordenfelt v. T h e  fMnxinz Co., Ap- 
peal Cases, 1894 (L. R.), 535; Hitchcock v. Cocken, 6 Ad. and E. 
(En.  C. L. R.) ,  a t  p. 106; Hernshoff u. Bontenean, 17 R. I .  Rep., 3 ;  
Benefit Co. v. Hospital Co., 11 L. R. A., 437; Beal u. Chase, 31 Mich., 
490: Tallis v. Tallis, 1 El. and Bl., 391 (18 E. L. & E., 151) ; Oregon 
Co. v. Ni?zsor, 20 Wallace, 64; 10 Am. and Eng. Enc., 947, note; 
3 Am. and Eng. Enc., 885, note; Gibbs v. Gas Co., 130 U. S., 396. 

Where the nature of the business was such that complete pro- 
tection could not be otherwise afforded, the restraint upon the right 
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to compete has been held good in one or more instances where 
( 413 ) i t  extended throughout the world, and in other cases where it 

applied to a State or to a boundary including several States. 
In  Nordenfelt v .  ~ l a z i n z ,  supra, the plaintiff had covenanted with 

the respondent company "not to engage, except on behalf of such com- 
pany, either directly or indirectly, in the trade or business of a man- 
ufacturer of guns or ammunition, or in any business competing or 
liable to compete in any way with that carried on by such company." 
On appeal to the House of Lords, the case of Horner v .  Graves, 7 
Bing., 743, was cited, and the validity of such contracts was declared 
to depend upon the question "whether the restraint is such only as to 
afford a fair protection to the interest of the party in favor of whom 
i t  is given, and not so large as to interfere with the interests of the 
public. " Lord Herschell, L. C., said further : "Whatever restraint 
is larger than the necessary protection of the party can be of no benefit 
to either. I t  can only be oppressive, and if oppressive it is in the eye 
of the law unreasonable. The tendency in later cases has certainly 
been to allow a restriction in point of space, which formerly .would 
have been thought unreasonable, manifestly because of the improved 
means of communication. A radius of 150 or even 200 miles has not 
been held to be too much in some cases. For the same reason, I think a 
restriction applying to the entire kingdom niay in some cases be 
requisite and justifiable. ' ' 

I n  Beal v .  Chase, supra, at  p. 530, Judge Ca?npbell quotes with 
approval the language of Chief Justice Chapman in Morse v .  Morse, 
103 Mass., 77, where he said: "In this country there are periodical 
publications that have a very wide circulation, and it is obvious that 
a purchaser of the proprietorship cannot afford to pay the full value 

unless he can obtain from the vendor a valid restriction 
( 414 ) against competition, which restriction shall be as extensive as 

the interest requires, though it may cover the whole of a State 
or the whole of a country. The same would he true as to some books. 
For example, the author of a popular school book could not sell its 
proprietorship for its full value unless he could bind himself not to 
prepare another book which should be used in competition with it." 

The rule which concedes the right to make the area in which the 
vendor is to be restricted from competition as broad as is necessary to 
afford ample protection to the purchaser is subject to the qualification 
that no agreement will be upheld which is injurious to the public 
interest. Nordmfel t  case, supra, at  p. 549. There are two familiar 
classes of contracts that will in no event be enforced, because contrary 
to public policy, and these constitute exceptions to the general rule 
governing sales of the right of competition : (1) quasi public cor- 
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poration cannot disable itself by contract from performing the pub- 
lic duties which it has undertaken to discharge in consideration of 
the privileges granted to it. Logan u. R. R., 116 N. C., 940; Gibbs v. 
Gas Co., 130 U. S., 410. (2) Any agreement in contravention of the 
common or statute law generally, or any combination "among those 
engaged in a business impressed with a public or quasi public char- 
acter which is manifestly prejudicial to the public interest, is void as 
against public policy, and upon the same principle no agreement tend- 
ing to create a monopoly or designed to utterly destroy fair compe- 
tition amongst public carriers will be enforced." S. v. Oil Co., 34 Am. 
St., 541 (49 Ohio St., 137) ; Emery v. Candle Co., 21 Am. St., 819, 
and note (47 Ohio St., 320) ; Hooker a. Vandewccter, 47 Am. Dee., 
258 (4 Denio, 349). 

But the contract of which the plaintiff claims the benefit as as- 
signee through John Jenkins is one which in no way affects 
the public, unless it unreasonably deprives the people of the ( 415 ) 
State of the benefit of the industry of the defendants or un- 
necessarily precludes them from supporting their family by pursuing 
their occupation. Oregon Nav. v. Windsor, 20 Wallace, at  p. 68. The 
stipulation was that the defendant Fairbrother "would not edit, 
print or conduct a newspaper nor be in anywise connected with one 
printed anywhere in the State of North Carolina, and that for a like 
period Mrs. Fairbrother shall not edit, print or conduct a newspaper 
or magazine nor be in anywise connected with one anywhere in the 
county of Durham, said State, without the consent of said purchaser 
or his assignees." This contract was assigned to Watts and Duke by 
Jenkins, and the assignees who own the property have leased to the 
plaintiff, Cowan, who is now publishing the Globe newspaper, and 
seeks to enjoin the defendant Al. Fairbrother and the other defend- 
ant from publishing another newspaper in Durham, as it is conceded 
they propose to do if the court should not interfere. Since the use 
of steam, space has been in a measure annihilated, and i t  is a fact of 
which the courts may take notice that a newspaper may be carried by 
mail to the most remote parts of the State within from twenty-four to 
forty-eight hours. So that, if there has ever been a time in the history 
of the State when an editor could not acquire a reputation for ex- 
cellence in some particular line of that business which would enable 
him to give a paper with which he might be coiinected popularity 
throughout its limits, there is no reason to doubt now that one who 
would rid himself of a competitor in that business is not describing 
an  unreasonable boundary when he extends the restriction against 
competition to the State lines. No better proof of that fact could 
be adduced than is set forth in the uncontradicted affidavits of 

259 



IN  THE SUPREME COURT. [I18 

( 416 ) the defendants themselves, that they injured their successor, 
John Jenkins, in the conduct of the Durham Globe, after the 

contract was entered into, by publishing a paper in Lynchburg, Va. 
If the right to compete for popularity as an editor may become val- 
uable, and pass by a contract of sale, like the good will of a news- 
paper, it follows necessarily as a logical sequence that the purchaser 
may sell and transfer to a third party the right to occupy a field 
vacated by a dangerous rival, and the transaction would be held valid 
for the same reason that renders the original sale enforcible. 3 Am: 
and Eng. Enc., p. 885, and note, with authorities collected; Beal. u. 
Chase, supm; Perkins v. Clay, 54 N. H., 518; Hedge v. Lowe, 47 Iowa, 
137 ; Ganzpers v. Rochester, 56 Pa. St., 194. I t  is settled law that such 
contracts in restraint of trade as are valid, may be enforced in equity, 
like other contracts, and that breaches of them will be restrained by 
injunction, on the ground that no other remedy is adequate. 3 Am. 
and Eng. Enc., 885, and note; Thompson v. Andrz~s, 73 Mich., 557. 
A covenant on the part of a publisher not to publish a paper is con- 
sidered in the same light as a contract to sell a particular business 
or the right to practice a profession in a given area, and courts of 
equity will interpose in order to prevent a violation of the one as well 
as of the other. 10 Am. and Eng. Enc., 947, note. 

The plaintiff's lessors swear that they had never abandoned at  any 
time the purpose to continue the publication of the newspaper, and 
that during the suspension they kept up continual negotiations with 
that end in view. They say further that the suspension was pro- 
longed by giving an option to one with whom they had good reason 
to expect they might conclude a contract to again issue i t  regularly. 

A review of all the cases where it has been held that parties have 
abandoned rights will furnish no analogy to support the 

( 417 ) contention that the benefit of a contract like that which is 
the subject of the action must be deemed in law abandoned 

for failure to find a suitable editor for so short a time, especially 
where it appeared that reasonably diligent efforts were being made to 
have the business continued. The concealment by Jenkins of the fact 
that he was buying for another was not, per se, a fraudulent act, and 
there is no allegation on the part of defendants that he practiced any 
fraud upon them. Fraud cannot be inferred from the fact of buying 
property through an agent who is instructed to take title in his own 
name. If the defendants had set up a state of facts which in law 
amounted to fraud, and had asked the court to rescind the contract 
upon the principle that he who asks equity must do equity, they would 
have been required to offer to return the money received. In  order 
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to avail themselves of that remedy they should have brought suit to 
set aside the agreement upon the discovery of the fraud, if there was 
fraud, and should have offered to place the purchasers in statu quo. 
Cul. Go. v. Wrigh t ,  8 Cal., 585, 592. 

It is contended for defendants that the contract is illegal and void 
because i t  is in contravention of the provision of the Constitution 
(Art. I, sec. 20), which guarantees the freedom of the press. When the 
franers  of our Constitution declared that the freedom of the press 
was one of the bulwarks of liberty, and therefore ought never to be 
restrained, but that every individual should be held responsible for 
the abuse of the same, they entertained no purpose to restrict the 
power of any person to dispose of anything of value, which, as the 

.creature of his own mental or physical exertions, had become his prop- 
erty. The right is as much a fundamental one as is that to use the 
press without violation of reasonable laws intended to protect 
others from libel and slander. In its broadest sense, freedom ( 418 ) 
of the press includes not only exemption from censorship, 
but security against laws enacted by the legislative department of 
the Government or measures resorted to by either of the other 
branches for the purpose of stifling just criticism or muzzling public 
opinion. Black Const. Law, pp. 472, 473 ; Cooley Const. him., pp. 517, 
518 ; Ordinaux, Const. Leg., p., 236, et seq.; 3 Story Const., p. 731. An 
indefinite number of authorities might be cited to show the universal' 
interpretation placed upon the provision in the Constitution of the 
United States that the freedom of the press shall not be abridged, 
and  upon similar clauses in State constitutions. I t  has never been 
held ariywhere that these provisions could be made engines of oppres- 
sion by construing them as restrictions upon the right to sell anything 
.of value that is the creature of one's brain, provided society would 
not be made to suffer by the transaction. Upon a review of all the 
assignments, we discovei. no error in the rulings below, and the judg- 
ment is therefore 

Affirmed. 

Cited: Whitehead v. Hale, post, 603; Kramer v. Old, 119 N .  C., 
7, 8, 10;  Hauser v .  Hnrding,  126 N .  C., 299; Teague v. Xchaz~b, 133 
N.  C., 467; Disoswau v. Edwards,  134 N.  C., 257; Nicholson v. Dover, 
145 N.  C., 20; Anders v .  Gardner, 151 N.  C., 605; Foust v. Rokr,  166 
N.  C., 191; Sea Pood Co. v. W a y ,  169 N. C., 683, 684, 688. 
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Where,' i n  a contract of sale of stock in an  incorporated company, there was a 
warranty by the seller as to the condition of the company, and also a 
further clause in the nature of a defeasance that the buyer might have the 
representations examined into, the fact  that the buyer did not avail himself 
of the privilege of making the investigation, but accepted and paid for  
the stock, did not deprive him of his right to. recover on the warranty. 

(419 1 PETITION of defendants to rehear case between same 
parties reported 116 N. C., 384. The petition to rehear was 

accompanied by the certificate of Hon. M. V. Lanier, of Oxford, which 
was as follows : 

"This is to certify that, by request of defendant's counsel in the 
case of W. 0 .  Blacknall against W. H. Rowland et al., from the county 
of Durham, decided in the Supreme Court of North Carolina at Feb- 
ruary Term, 1895, I have carefully examined the case and the law 
bearing upon the same, and the case in 108 N. C., 554, cited in the 
opinion of the Court, and that, in my opinion, the decision is erron- 
eous. The contract of sale and purchase of the stock was an execu- 
tory contract, and the trade was expressly conditioned upon the rep- 
resentations made therein, being verified u p o n  exami l~at ion  of t h e  

"affairs of the  company b y  a n  expert  bookkeeper of p la in t i f ' s  selection 
and at  his expense, and upon condition that plaintiff's title to the 
land named -in said contract was good-that is to say (as I under- 
stand the matter), if upon such examination the representations were 
found to be untrue, or if the title to the land was found to be defective, 
the plaintiff in the former case was not to be bound by the contract, 
and the defendants in the latter case were not to be held bound; or, 
in other words, the contract was to be void and of no effect-inathe 
former case at the option of the plaintiff, and in the latter at the 
option of the defendant. The plaintiff, after ample time and oppor- 
tunity to make the examination (which, in so far  as appears, he was 
not prevented by any act of defendant from making), chose to waive 
the condition, as far  as he was concerned, and executed the contract 
by accepting an assignment of the stock and conveying the land in 
payment for it. The court was of the opinion that the contract itself 

was or contained a warranty of the truth of the representa- 
( 420 ) tions made, and that the plaintiff was not affected by his 

waiver of the conditions upon which he was to be bound to  
its performance on his part. I n  this, it seems to me, there was error. 

"Suppose, on the other hand, the plaintiff had represented his 
title to the land to be good, and the defendants had chosen to make 
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no examination of it and to accept a deed without warranty, could 
they have maintained an action upon the contract as a warranty of 
title? I t  seems to me not. The actinn, in so far as appears, was not 
for a rescission of the transaction far fraud, but for a breach of a 
supposed and alleged warranty contained or implied in the terms of 
the same. Such a warranty seems to me to be negatived by the fact 
by the agreement the plaintiff was not to be entitled to damages if the 
representations were found to be untrue upon the examination to be 
made, but was n o t  t o  be bound  b y  tho  contract  a t  all. Suppose the 
plaintiff had, with or without examination, found the representations 
to be untrue, and had refused to accept an assirrnrnent of the stock or 
to convey the land in payment for it (which would have been a repu- 
diation of the contract on his part, which he would have had a right 
to do), could he, notwithstanding, have maintained an action against 
defendants for a breach on their part of the supposed warranty, ex- 
pressed or implied therein, of the truth of the representations? O r  
could he have repudiated the contract on his part and affirmed i t  as 
against the defendants? I t  seems to me not. 

"I think the court was in error in treating the contract as other 
than executory, and just as if the part on which its binding force was 
conditioned were not in it. 

"I further certify that I am a practicing attorney and 
a member of the bar in North Carolina, and that I have no ( 421 ) 
interest in the subject-matter of said action, and am not 
and never have been of counsel for any party to the said suit. 

"With due and respectful deference to the opinion of any who 
may not concur with me in this case, 

"M, V. LANIER. " 

J .  W .  Graham,  Boone,  Merr i t t  & B r y a n t  and  Pul ler ,  W i n s t o n  & 
P u l l e r  for petitioners. 

Shepherd ,  M a n n i n g  & Pozcshee contra.  

CLARK, J. llhii is a petition to rehear the case in 116 N. C., 389, 
where the contract is set out in full. I t  was an executed contract, 
reciting that one party "proposes to sell" and the other "agrees tq 
buy." Further, the seller gave a warranty; and as an additional 
safeguard there was a further clause, in the nature of a defeasance, 
that the buyer might have the representations examined into. As 
pointed out by Merr imon ,  C. J., when this case was here the first time 
(108 N. C., 554), this last was a privilege to the buyer, which he could 
exercise, or not, as he chose. He might waive it and rely solely upon 
the warranty given by the seller. The buyer's waiver of such privi- 
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lege certainly could not be deemed a waiver of  the warranty on the 
part of the seller, but on the contrary showed an intention more dis- 
tinctly to rely upon the warranty alone. If this were not so, the con- 
tract would be construed as meaning that, if on examination the rep- 
resentations were found correct, the seller's warranty was binding; 

. otherwise it would be null and void-a palpable absurdity. Why in- 
sert a warranty if there mas to be no sale or liability, unless the buyer 
made the examination and found the representations to be true? It 
may not be amiss in this case to repeat what was said in H e r n d o n  v. 
192s. Co., 111 N. C., 384, 389, to-wit : "Errors are committed by all 

courts, but they are by no means so numerous and alarming 
( 422 ) as they must seem to counsel who lose their causes. They 

should reflect that they have against them the opinion of the 
opposite counsel and of the five disinterested lawyers who have heard 
the cause debated." 

Petition Dismissed. 

Cited: Wrenn v. ~Ylorgnn, 148 N. C., 106. 

HENRY HARRIS v. T. D. WRIGHT ET AL. 

I. Where there has been an  ouster, or where the defendant controverts the 
plaintiff's title, thereby admitting ouster, a covenant may bring his action 
for partition to term instead of before the clerk. 

2. Where a testator gave his plantation to  his midow for life, remainder to his 
nephew, whom he requested to  remain with her until her death, and directed 
that  if two servants remained with his wife and. nephew until the wife's 
death they should each have fifty acres of land, and the widow and nephex~ 
removed from the land to town before her death, and one of the servants 
refused to accompany them to serve for  wages: Held, that  refusal was not 
a failure to perform the condition precedent to  his right to the fifty acres. 

3. One who prevents the performance of a condition or makes i t  impossible by 
his own act  will not be permitted to  take advantage of the nonperformance. 
Hence, 

4. Where plaintiff, to whom a portion of a tract  of land was devised, upon con- 
dition that  he should remain with the widow of the testator until her death, 
was wrongfully ejected from the land by the agent of the widow (who 
was the devisee of the land of which the plaintiff's was a part) ,  the plain- 
tiff 's estate upon the widow's death cannot be defeated on the ground that  
the condition was not performed by plaintiff not remaining on the planta- 
tion until the widow's death. 
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ACTION tried before Xtarhuclc, J., at  January (Special) ( 423 ) 
Term, 1896, of PERSON. 

A jury trial having been waived, his Honor found the facts, the 
material parts of which are set out in the opinion of Associate  Jus t i ce  
&Iontgomery. His Honor rendered judgment for the defendants, and 
plaintiff appealed. 

W .  W .  K i t c h i n  a n d  G r a h a m  & G r a h a m  for plaintiff .  
Jf a n n i n g  & Foushee  for de fendants .  

MONTGOXERY, J .  In his last will and testament James H. Harris 
devised a tract of land of 1,200 acres to his widow for her life, with 
remainder in fee to his nephew, Thomas D. Wright, the defendant in 
this action, but charged it with an interest in favor of Jesse Harris, 
and Henry Harris, the last named being the plaintiff in this action, as 
follows: "However, I request that Jesse and Henry Harris, former 
slaves of mine, rexain with my wife and nephew until the death of my 
wife, and if they shall remain with them during that time that they, 
Jesse and Henry, shall have at some suitable place fifty acres of land." 
This Court decided, in the case of W r i g h t  v. Harr i s ,  116 N.  C., 462, 
that Jesse Harris (who was the defendant in that case) was a tenant in 
common with the plaintiff (who is the defendant in this action) in the 
1,200-acre tract, to the extent of the fifty acres devised to him in the 
will of James H. Harris, and was entitled to partition. 

This action was brought by the plaintiff, Henry Harris, to have 
allotted to him the fifty acres devised to him in the will and to be put 
in possession of the same, the widow having died before the commence- 
ment of the suit. The defendant demurred to the complaint, in sub- 
stance: (1) That the court had no jurisdiction, because the 
action was for the partition of real estate and should have ( 424 ) 
been commenced by special proceedings before the clerk, and 
not before the judge in term; ( 2 ) .  that the complaint' did not state a 
cause of action, in that it appears therefrom that the estate claimed 
by the plaintiff depended upon a condition precedent which was not 
actually performed. 

The objection to the jurisdiction is without merit, and his Honor 
properly overruled that feature of the demurrer. The complaint 
showed that the plaintiff was not in possession of the land, that he had 
been ousted by the defendant and forbidden to come upon the land, 
and that the defendant disputed and denied the plaintiff's right to 
any part of it. Where there has been an ouster, or where the defend- 
ant controverts the plaintiff's title, thereby admitting ouster, the 
plaintiff may bring his action to the term. Jones  v. Cohen,  82 N.  C., 
75; W i t h r o w  v. Biggers ta , f ,  ib., 82. 
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As to the second ground of demurrer, his Honor held that if the 
plaintiff, as he alleged in his complaint, could show that he was pre- 
vented from performing the condition by the wrongful conduct of the 
defendant, he would be entitled to recover and overruled the same. 
This was a correct ruling. Nav. Co. v. Wilcox, 52 N. C., 481. The de- 
fendant, in his answer, which is verified, denies the right of the plain- 
tiff to recover, averring that his right to recover depended upon the 
condition precedent contained in the will, and that the plaintiff had 
not perforaed the condition. The averment in the answer is that, "In 
the year 1887 Mrs. Harris, the widow, by her agent, the defendant, 
Thomas D. Wright, on account of the bad conduct and unfaithfulness. 
of the plaintiff, Henry Harris, instituted summary proceedings in 
ejectment against said plaintiff, and by the judgment of the court 
the plaintiff was ejected from the said premises." By consent of 

parties, his Honor found the facts, and in one of these find- 
( 425 ) ings it appears that the decision of the justice of the peace, 

under which the plaintiff in this action (defendant in that 
proceeding) was ejected, was based, not on the bad conduct or un- 
faithfulness of Henry Harris, but because of his failure to pay rent. 

I t  appears from the facts found by his Honor-that the testator 
died in 1871, and that the plaintiff lived on the land from that time 
until 1887 as the tenant of the widow, rendering yearly rent and 
falling in arrears during the later years; that for the year 1887 
there was no rental contract, but the defendant permitted the plain- 
tiff to live on the place until November of that year, when, as the 
agent of the widow, he instituted proceedings before a justice of the 
peace, alleging that the plaintiff owed rent, and ejected him; that the 
sheriff removed the plaintiff from the land and forbade him to return; 
that the defendant left the farm in 1885 and the widow left the next 
year, going to live with the defendant in Durham. His Honor 
further found that the defendant, just before he had the plaintiff 
ejected by the order of the justice of the peace, tried to employ the 
plaintiff and his wife to live with him in Durham for wages, and that 
the plaintiff declined the offer. Upon these facts the court was of 
opinion "that i t  was the intention of the testator, as expressed in the 
will, that the plaintiff should have the fifty acres upon serving the 
widow and nephew of the intestate during the lifetime of the widow, 
wherever and in whatever manner they might reasonably require, and 
upon reasonable terms; that the request made by the defendant that 
plaintiff should go to Durham to serve the defendant as a family ser- 
vant at the wages of $10 per month, and, further, of offering to em- 
ploy the wife of the plaintiff in household service, was under 
the circumstances a reasonable request and proposition, and that 
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the refusal to comply with the request was a breach of the ( 426 ) 
condition, the performance of which was necessary to vest in 
the plaintiff the fifty acres of land as provided- for in the will. I t  is 
therefore adjudged that the plaintiff take nothing by his suit, and 
that the defendant go without day." 

The judgment of the court is founded on the view which his Honor 
took of the reasonableness of the offer made by the defendant to em- 
ploy the plaintiff and his wife as servants in the household at Durham 
and the obligations imposed upon the plaintiff by the will to perform 
this service. We do not agree with his Honor in the construction 
which he put upon the intention of the testator as to the rights and 
interests of the plaintiff under the will. We think that it never en- 
tered his mind that his widow and nephew would leave the plantation. 
He required that Jesse and Henry, with their families, of course, 
should remain with his widow and nephew (the defendant) until the 
death of the widow. We think the testator used the word "remain" 
in its commonplace meaning-that is, to continue unchanged, to abide 
in the place where they were when he wrote the will. He either sup- 
posed that his widow would not very long survive him, or that if she 
did his nephew would make his home with her and never leave her; 
else, how could the plaintiff always live with them both? He cer- 
tainly did not have in his mind that the nephew might take on an  
adventurous spirit, leave the farm, an3 engage in other pursuits in  
other places. If so, he would have provided for that contingency and 
required the plaintiff to live with the widow in that event. This view 
is strengthened when it is remembered that the same requirement was 
made also of Jesse. I t  is not reasonable to suppose that the testator 
anticipated that his widow would leave the plantation for 
town life, and that both Henry and Jesse and their families ( 427 ) 
would attend her, as her servants, as being necessary for her 
comfort. The reasonable construction certainly is that the testator 
contemplated the farm to be the home of the widow during her life; 
that the fee-simple interest in 1,200 acres of land would be a suffi- 
cient inducement for the nephew to remain with his aunt during her 
life, and that fifty acres each to Jesse and Henry would induce them 
to rernain on the farm, and that by means of all such arrangement the 
widow would be in association with and under the protection of her 
nephew and attended by the faithful servants of the family. The 
plaintiff remained on the farm with the widow fifteen years, paying 
full rent for nearly the whole time and rendering proper service, i n  
addition, to the widow; for, although the defendant averred in his 
answer that the plaintiff had been ejected from the land on account 
of bad conduct and unfaithfulness, there was not a syllable of proof 
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going to show this, except that he refused to go to Durham to live 
with the defendant. 

The action of the justice of the peace in ejecting the plaintiff at  
the instance of the defendant, claiming to be the agent of the widow, 
is not to affect the result of this case. The justice had no jurisdiction 
in the matter. The defendant testified in this case before the court 
below that he had no contract with the plaintiff for the year 1887, and 
that he left him to stay on the plantation, allowing him to cultivate a 
part of the land, because he was mentioned in the will. And, besides, 
the will, while it gave the plaintiff a conditional estate, gave him also 
the right to remain on the land as long as he performed the condition 
or stood ready to perform it. He was not a tenant for the year 1887, 
and the justice had no jurisdiction of the matter and no right to order 

his ejectment. Parker v.  Allen, 84 N .  C., 466; Hughes v. 
( 428 ) Mason, ib., 472. In that proceeding, then, the defendant was 

acting in his own right as well as for the widow (if, indeed, he 
was acting for her). The question before us, then, comes right down 
to this: Will the defendant be allowed to defeat the interest of the 
plaintiff under the will, when by his own wrongful act he prevented 
the plaintiff from performing the condition upon which his interest 
vested? He will not be allowed so to do. Nav. Co, v. Wilcox, supra. 
In  that case Chief Justice Pearson, who delivered the opinion of the 
Court, said : "One who prevents the performance of a condition or 
makes it impossible by his own act shall not take advantage of the 
nonperformance," and cited Lord Coke's illustration of the rule. We 
are not deciding that the rights of property, which depend upon the 
performance of conditions precedent, shall vest in cases where the 
conditions are not absolutely and unconditionally performed. We 
know that these conditions must be performed, and that even the act 
of God is no excuse for nonperformance. We are not weakening that 
principle of law, but we are asserting another rule, equally as old and 
equally as binding, when we declare that where a person interested 
wrongfully prevents the performance of the condition precedent he 
shall not be allowed to take advantage of his own wrong. 

We think there is error in the judgment of the court below, and 
the sa-me is reversed. The plaintiff is a tenant in common with the 
defendant in the tract of land mentioned in the complaint, is entitled 
to partition, and the court below will take such steps as are necessary 
to have allotted to the plaintiff fifty acres thereof and to have him 
put into possession of the same. 

Reversed. 
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C i t e d :  H a r w o o d  v. Shoe ,  141 N. C., 163; W h i t l o c k  v. L u m b e r  Co., 
145 N. C., 125 ; Lync lz  v. Me l ton ,  150 N. C., 596; C a u d l e  v. Caudle, 
159 N. C., 55. 

J. D. ROBERTS v. L I F E  INSURANCE COMPANY O F  VIRGINIA 

1. A contract made with the local agent of a foreign corporation maintaining 
a n  office and agency and doing business in this State is  a North Carolina 
contract, and the courts of this State have jurisdiction of a n  action founded 
thereon, whether or not the plaintiff is  a resident of this State. 

2. The act  of 1895 (chapter 69), which provides for the recovery of usurious 
interest if the action is brought mithin two years af ter  the payment in full 
of the indebtedness, by i ts  express terms, does not apply to  contracts ante- 
dating its ratification, and the right of plaintiff to recover a t  all is  governed 
by section 3836 of The Code, which allows the recovery of twice the amount 
of interest paid, provided action therefor be brought within two years from 
the date of the usurious transaction. 

3. The right of action to recover for usurious interest paid is purely statutory, 
and the plaintiff must comply with the terms of the statute as to the time 
of bringing his action; hence the defense that  the usurious interest mas 
paid and received more than two years before action brought-need not be 
specially pleaded, as  is  required in case of the plea of the statute of limita- 
tions. 

4. The findings of fac t  by a judge, where a jury trial has been waived, can no 
more be reviewed, when based on correct principles of law, than if the 
facts had been found by a jury. 

ACTION begun 11 March, 1895, by the plaintiff against the de- 
fendant, a Virginia corporation, to recover for usurious interest paid 
defendant on a loan of money. The action was tried before S t a r b u c k ,  
J., at October Term, 1895, of DURHAM. 

The following issue was submitted: "What amount, if any, is 
the plaintiff entitled to recover ? ' " 

J .  D. Roberts, the plaintiff, testified as follows: "I bor- ( 430 ) 
rowed $900 from the defendant in May or June, 1891; re- 
ceived $400 on 3 June, 1891 ; then $500 on 4 August, 1891. I executed 
note and mortgage of deed of trust to secure the money borrowed. 
I borrowed i t  to build a house in the town of Durham. I made pay- 
ments as follows: $9, 22 May, initiation fee; $10.80, 30 May, 1891, 
and $15.30 per month thereafter for twenty-eight months ; during 
May, June, July and August, 1893, I paid $9 in fines; 20 March, 
1894, I paid $769.07, balance claimed by defendant as due on loan. 
I conducted the transaction of negotiating the loan through Mr. J. F. 
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Slaughter. I was a borrower from the defendant. Mr. Slaughter held 
an office in the local board which was organized in Durham, and 
managed the local business here. He negotiated this loan for the com- 
pany. He examined, with two others, my property and appraised it. 
He received the application for this loan; got the $900 through Mr. 
Slaughter. He was cashier of the Fidelity Bank." Payments were 
made to me by check on the Fidelity Bank." Plaintiff offered 
a receipt, signed by J. F .  Slaughter, agent, for $8 for subscription fee 
for eight shares of stock in defendant company. Defendant objected, 
on the ground that agency was not proved; objection overruled. De- 
fendant excepted. l l I applied to Mr. Slaughter for money. He said : 
'You can get money. If the company does not have it when you need 
it you can get i t  from the bank, which would advance it.' I told him 
that I wanted money to build a house." The defendant objected to 
all this evidence ; objection overruled. Defendant excepted. 

The plaintiff offered an endowment certificate. "I took nine 
shares of stock in defendant company. All the agreements with the 

company were made on the same day. I was charged $1.20 
( 431 ) per share on the stock. When I applied for the loan, two 

propositions were made me by Mr. Slaughter-one to invest, 
the other ib borrow; I chose the latter." Defendant objected; ob- 
jection overruled. Defendant excepted. "The monthly payments 
were made to the local treasurer of the defendant; J. F. Wily, first 
local treasurer; J. B. Mason, second; W. W. Whitted, third. The 
defendant had a local board here. Mr. Slaughter and B. N. Duke 
assessed my property. The deed of trust was made to F .  I;. Fuller 
and J. F .  Slaughter. The bond and deed of trust have been paid. The 
deed was marked 'Satisfied, March 31, 1894.' " 

On cross-examination plaintiff said : " Got money from the com- 
pany when I needed it. Checks were given on Fidelity Bank, signed 
by company. Slaughter was cashier of this bank. Mr. F .  L. Fuller 
filled up the mortgage. I was a resident of Durham when I borrowed 
this money; property situated here. I wanted to leave the State. I 
left the State on 19 March, 1894, and have since then resided in 
Florida; reside there now; reached Florida on 20 March, 1894. Be- 
fore leaving Durham I left money to pay defendant with my at- 
torneys, Fuller & Fuller. I saw Mr. W. W. Fuller write a check to 
the company. The $769.07 was paid to the defendant at.its office in 
Richmond, Va.; it was not paid to the local treasurer.'' 

At the close of the evidence defendant requested his Honor to 
instruct the jury as follows : 

"1. That the plaintiff, having full knowledge of the facts and 
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having paid the alleged usurious interest, cannot recover the same, 
and the issue should be answered 'No.' 

"2. That, having paid said sum for more than two years ( 432 ) 
since the commencement of this action, the issue should be 
answered 'No. ' 

"3. That the cont4ract under which the money was paid was not 
usurious. 

"4. That, so far  as this action is concerned, the contract is gov- 
erned by the laws of Virginia, and is therefore not usurious. 

( 1 7  a. That upon the whole evidence the plaintiff is not entitled to 
recover. 

"6. That both the plaintiff and defendant were nonresidents of 
this State when the alleged cause of action occurred and when this 
action was commenced, and, this alleged cause of action having arisen 
in  Virginia, the court has no jurisdiction of this action.'' 

After argument of counsel it was agreed that a jury trial should 
be waived and that the court should find and answer the issue instead 
of the jury. The court, upon consideration of the testimony, admis- 
sions and exhibits, answered the issue $445.54, the said amount being 
double the interest found by the court to have been paid by the plain- 
tiff to the defendant within two years prior to the beginning of the 
action, 11 March, 1895, the interest so paid, consisting of sevell 
monthly payments, beginning with 25 March, 1893, of $4.50 each, 
paid and received as interest, and various sums amounting to $9 paid 
as fines during 1893, and $182.27 included in the sum of $769.07, 
paid 20 March, 1894, in the final settlement, all of said sums aggre- 
gating $222.77. 

The court held that the plaintiff was not entitled to recover the 
interest paid prior to 11 March, 1893, consisting of twenty-one month- 
ly payments of $4.50 each, paid and received as interest, 
aggregating $94.50, and the subscription fee of $9. ( 433 ) 

The court adjudged that the plaintiff recover of defendant 
$445.54, with interest from 7 October, 1895, and costs. Froin this 
judgment plaintiff appealed, assigning as error that the same adjudges 
that the plaintiff was not entitled to recover the interest paid prior to 
11 March, 1893, and also that said judgment, given upon the usurious 
payments made within two years before bringing this suit, ought to 
have been $655.44 and not $445.54. 

The defendant also appealed, contending that if his Honor should 
answer the issues foY the plaintiff he should only find the sum of 
$251.52, and at the request of his Honor, submitted a calculation as 
to the manner of ascertaining and arriving at  said amount, excepting 
also to the amount fixed by his Honor. 
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Fuller, Wins ton  & Fuller for plainti f .  
Xanning & Foz~shee for defendant.  

FURCHES, J .  This is an action to recover back usurious interest 
paid to the defendalit by the plaintiff, commenced 11 March, 1895. I t  
was adinitted on the argument here that Miller ?I. Insurance Co., post, 
612, decided all the matters involved in this case, except three : First, 
whether the plaintiff, being a nonresident, could maintain this action; 
secondly, whether this mas a Virginia contract or a North Carolina 
contract; and thirdly, as to whether the interest paid by plaintiff 
more than two years before the commencement of the action should 
be included in the recovery or not. 

The answer to the second proposition will substantially answer 
the first. The defendant is a Virginia corporation, but by comity is 
doing an insurance business in this State and has an office in the town 

of Durham and an agent located at  that place. The local 
( 434 ) agent negotiated this loan in Durham, which defendant al- 

leges is a part of its business and is authorized by its charter. 
A11 the interest on this loan was paid to the local agent in Durham, 
upon whom service of process in this case was served. It  was a 
North Carolina contract. 

The court had jurisdiction of the subject-matter and of the de- 
fendant by personal service, made according to law. And as de- 
fendant failed to show authority for this contention, we are at a loss 
to know upon what ground it is put, and we must sustain the jurisdic- 
tion of the court. I n  Sherrill v. Tel .  Co., 109 N.  C., 527, and 116 N. C., 
655, and a number of other cases similar to this, the courts have acted 
upon the idea that they had jurisdiction. But it does not appear in 
these cases that this question was directly presented. I t  may have 
been an oversight in the counsel in these cases not to do so; and while 
these points are made in the case on appeal, we do not think they were 
seriously relied on here. The main point in the case, argued and 
relied on here, was the question of time for which the plaintiff should 
be allowed to recover, plaintiff contending that he should recover 
double the amount of all the usurious interest he had paid, and de- 
fendant contending that he should not be allowed to recover for any 
interest paid more than two years before the commenceinent of the 
action. The court held with the defendant on this point, and the 
plaintiff excepted. 

This contract, by which the p la in t8  borrowed $900 from the de- 
fendant, was made in June, 1891, as plaintiff alleges; and plaintiff's 
right of action therefore rests upon section 3836 of The Code. Chap- 
ter 69, Laws 189.5, was ratified 21 February, 1895, but it expressly 
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provides that it is not to apply to any contracts entered into 
be'fore its ratification. If the act of 1895 had applied, the ( 435 ) 
contention of plaintiff would have been correct, as i t  provides 
for bringing an action to recover back double the amount of usurious 
interest paid if the action is brought within two years after the pay- 
ment in full of such indebtedness, in this respect changing from 3836 
of The Code, which provides that "the action must be brought with- 
in two years from the time the usurious tra?zsuction occzwed." 

I t  was contended for the plaintiff that the statute of limitations 
must be pleaded, and as the defendant had not done so in this case 
he could not have the benefit of this defense, and cited authorities t o  
sustain this position. The plaintiff is correct in his law, but it has 
no application to this case. The defendant's contention does not de- 
pend on the statute of limitations, but upon plaintiff's right of action. 
His right to recover anything depends upon the statute. I t  is purely 
a statutory action, and he must comply with the ternis of the statute 
or he cannot recover. Therefore, under section 3836 of The Code, 
unless he commences his action within two years from the usurious 
transaction, he has no cause of action. Taylor v. Iron Go., 94 N.  C., 
525; Best v. Ki?zston, 106 N. C., 205. There is no error and the judg- 
ment is affirmed. e 

DEFENDANT 'S  APPE-41,. 

FURCHES, J. We see no error in this appeal. The question of 
time for which plaintiff is allowed to recover is decided in plaintiff's 
appeal-that there was no error in the court's holding th& plaintiff 
could only recover for usurious interest paid within two years next 
before commencing his action; and the only other question presented 
by this appeal is as to what amount the plaintiff should recover. A 
jury trial was waived and the judge found the facts, and his findings 
of fact can no more be reviewed by this Court than if they 
had,been found by a jury. W u l n u t  v. W a d e ,  103 U .  S., p. 688 ( 436 ) 
We can only review him upon questions of law. The counsel 
on both sides contend that his findings of fact-the amount of plain- 
tiff's recovery-are not correct, plaintiff contending i t  should have 
been for more, and defendant contending i t  should have been for a 
less amount. But as we find that his findings were based upon correct 
principles of law, they are conclusive. There is no error and the 
judgment is 

Affirmed. 

Cited: Smi th  v. Loan Assn., 119 N .  C., 255, 261; Hollowell v. Loan 
Assn., 120 N. C., 287; Gillam v. Zm. Co., 121 N. C., 373; Carter v. 
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I m .  Co., 122 N .  C., 339; Churchill v. Turnage, ib., 433; Meares v. 
Butler, 123 N .  C., 209; Tayloe v. Parker, 137 N.  C., 419; lh?utthews'v. 
Pry, 143 N.  C., 385; Gulledge v. R. R., 147 N.  C., 235; Hall v. R.  R., 
149 N .  C., 110; Stokes v. Cogdell, 153 N.  C., 182; State's Prison v. 
Hofrnan, 159 N.  C., 568 ; Buchanan v. Clark, 164 N.  C., 61. 

FARMERS BANK O F  ROXBORO v. R. E. COUCH ET AL. 

1. Where a note made payable to a bank was executed and delivered by the 
principal maker to the president, who received i t  individually and not a s  
president, and advanced the money thereon, but did not discount i t  imme- 
diately a t  the bank, as he intended to do, and forgot to do so until two 
years thereafter: Held, that the note being eventually discounted by the 
bank, the delay did not vitiate it nor render the delivery to the bank 
invaJid, there being no evidence that the sureties mere prejudiced by such 
delay. 

2. Where a note made payable to a bank contained a provision that the sureties 
should remain bound, notwithstanding any extension of time to the prinei- 
pal, and notice of extension was waived, the fact  that the note mas not 
delivered to the bank for two years will not release the sureties. 

( 437 ) APPEAL from a judgment of a justice of the peace, heard 
by Xtarbuck, J., at  January, 1896, Special Term of PERSON. 

The action was on a note, signed by R. E. Couch as principal and 
5. T. Walker and C. B. Brooks as sureties. The defendant Couch did 
not appeal from the justice's judgment. 

By consent, his Honor found the facts as follows: 
That the defendants Walker and Brooks signed the note sued 

on, which was as follom : 

"$75. ROXBORO, 20 December, 1892. 
"Thirty days after date, I, R. E. Couch, principal, and J. T. 

Walker and C. B. Brooks, the other subscriber's sureties, promise 
to pay the Farmers Bank of Roxboro, or order, $75, negotiable and 
payable at the office of the Farmers Bank of Roxboro, with interest 
at  the rate of 8 per cent per annuni, after maturity, until paid, for 
value received, being for money borrowed; the said sureties hereby 

. agreeing to continue and remain bound for the payment of this note 
and interest, notwithstanding any extension of time granted from time 
to time to the principal debtor, waiving all notice of such extension of 
time from either payor or payee; and I do hereby appoint E. G. 
Thompson, cashier, my true and lawful attornex, to sell any or all col- 
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lateral he may have in his hands to pay this claim, if I should fail to 
do  so when said claim falls due, after giving ten days' notice of his 
intention to sell the same, and pay any surplus that may remain to me. 

( 'R.  E. COUCH, 
" J. T. WALKER, 
( ( C .  B. BROOKS." 

Upon the back of said note is the following endorsement: "Re- 
ceived in part payment of within $18, 6 February, 1893." That they 
signed said note as sureties of Couch, believing the note was to be 
delivered to and discounted at the Farmers Bank of Roxboro; 
that Couch handed the note to C. S. Winstead on 20 Decem- ( 438 ) 
ber, 1892; that said Winstead, as an attorney, held certain 
claims for collection against said Couch and received the note from 
Couch in satisfaction of said claims, and thereupon paid said claims 
out of his own pocket; that Winstead was the president of the bank; 
that in receiving the note Winstead acted not for the bank, but for 
himself; that he considered the note as his individual property, but 
intended to immediately discount it at the bank; that he forgot to do 
so, and did not discount it at said bank until December, 1894; that 
until that time none of the bank officials and officers, other than Win- 
stead, had ever heard of the note; that the said defendant sureties 
never made any inquiry as to the whereabouts of the note; that the 
defendant Couch left the State in September, 1894; that when the 
note was executed and when Couch left the State he had from $500 to 
$1,000 worth of personal property. " 

Upon the foregoing facts the court was of the opinion that no valid 
delivery of the note was made, so as to bind defendant sureties. I t  
was therefore adjudged that the defendants J. T. Walker and C. B. 
Brooks go without day and recover their costs. 

The plaintiffs excepted and appealed. 

W .  W.  Ki tchin  and A. L. Brooks for plaintiff. 
Boone, Merrit t  & Bryan t  for defendants. 

CLARK, J. The note was signed in December, 1892, and was 
made payable to the plaintiff bank. I t  was handed to the president of 
the bank, who received it individually and not as president, and ad- 
vanced the money for the amount of the note, paying therewith cer- 
tain claims in his hands, which he held as a lawyer against the 
principal in the note. The president intended to discount the ( 439 ) 
note immediately at the bank, but forgot to do so till Decem- 
ber, 1894. This, though delayed, was' a valid delivery. Parker u. 
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McDowell, 95 N. C., 219, and similar authorities relied on by the de- 
fendants do not apply, because here the note was eventually dis- 
counted by the payee bank, and suit is brought by it as a b o w  fide 
holder; nor did the temporary holding of the paper by TTTinstead and 
his advancing money on i t  vitiate it. 1 Daniel Neg. Inst., sec. 792. 
There is no evidence that the defendants, the sureties, were in anywise 
prejudiced by the delay; besides, the note contains the following 
express stipulation: "The said sureties hereby agreeing to continue 
and remain bound for the payment of this note and interest, not- 
withstanding any extension of time granted from time to time to the 
principal debtor, waiving all notice of such extension of time from 
either payor or payee." No agreement to extend time is shown, and 
certainly a mere delay (not amounting to the bar of the statute of 
limitations) cannot release the sureties, when they have contracted 
that an express extension, though made without notice, shall not 
discharge them. Upon the facts found judgment should be entered 
below in favor of the plaintiff. 

Reversed. 

Ci t ed :  R o u s s  v. Kruuss, 126 N. C., 668; Pitts v. G r o c e r y  Co., 
144 N. C., 469. 

J. W. JONES, ADMINISTRATOR OF J. J.  JONES; ET 4 ~ . ,  V. THOMAS J. JONES 

AD~IINISTRATORS-MISTAKE-CANCELLATION OF NOTE DUE THE ESTATE-EXECU- 
TOR DE SON TORT-RATIFICATION-DEVASTAVIT. 

1. An administrator, by relation, may ratify and make valid any act of his 
before qualification that he might have done in the course of his adminis- 
tration after his qualification. 

2. Where some of the children of an  intestate, in ignorance of the law respecting 
a certain conveyance of land to a son of intestate as an  advancement, 
agreed that the administrator thereafter to be appointed should cancel the 
greater part of a note given by the son to the decedent for borrowed money 
in order to equalize the advancements in personalty, and the son after- 
wards disclaimed any share in the estate and kept the land, for which he 
did not account: Held, that the administrator (who as one of the heirs of 
decedent had been a party to the agreement) could not, after his qualifi- 
cation, maintain an  action to recover the amount of the canceled note on 
the ground of a mistake. (CLARK, J., dissents.) 

3. I n  such case the administrator, having canceled the note, is liable for a 
devastavit to such of the distributees as did not assent to the cancellation 
of the debt. 

ACTION heard before S t a r b u c k ,  J., at January (Special) Term, 
1896, of PERSON. 
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The material facts as found by his Honor below are stated in the 
opinion of Associate Jus t ice  Purches.  

Both parties appealed. 

Boone, Merr i t t  & B r y a n t  for plaintiffs.  ( 443 ) 
G r a h a m  & Grahunz and  A. L. Brooks  for de fendant .  

DEFENDANT'S APPEAL. 

FURCHES, J .  J. J. Jones d:ed intestate in the county of Person, 
leaving him surviving five children, and grandchildren by two de- 
ceased daughters, his heirs at law and next of kin. Before his death 
the intestate had advanced a part of his children in money and per- 
sonal property-three of them to the amount of $500 and others in 
smaller amounts and some of them nothing. He had advanced George 
in land to the value of $800, and the defendant Thomas J. in land to 
the value of $1,500. The deed to Thomas expressly stated that i t  
was intended as an advancement and was valued in the deed at $1,500, 
and this deed had been duly probated and registered for more than 
a year before the death of the intestate. The defendant Thomas had 
also borrowed $600 of the intestate not long before his death, for 
which he executed his note. A few days after the death of the intestate 
the children (all of whom, it seems, were twenty-one years of age) 
met at  the homestead to consult about the estate and to determine 
who should administer on the same. The infant children of the two 
deceased daughters were not present, and, though the father of one 
set and the uncle of the other professed to represent them, they had 
no authority to do so. At this meeting the different children made 
statements as to the amount each had been advanced in personalty; 
and as three of them had been advanced to the amount of $500, and as 
it was supposed the personal estate would be sufficient to make 
them all equal to that amount and more, i t  was agreed that ( 444 ) 
the defendant Thomas should execute a note to the admin- - 
istrator, when appointed, for the difference between $500 and the 
face value of the $600 note, and that said note should be given up  to 
him or destroyed. This \t7as to make him equal in the personal estate 
with those who had been advanced to that amount, and to which 
amount all were to be made equal before any further distribution 
should be made. 

When this was done, it seems that the other children of the in- 
testate, except the defendant, did not have actual  notice of the pro- 
visions of'their father's deed to Thomas, and they were of the opin- 
ion that Thomas would have to account for his land, at  its value, upon 
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a partition of the lands of the intestate. But when they came to  
divide the lands, Thomas, by that time, if he had not before, had 
found out that if he made no claim for any part of his father's estate 
his advancements could not be brought into hotchpot, and he filed a 
disclaimer, and the other lands, including that advanced to George, 
were divided among the other children, except the defendant Thomas, 
and were valued at $882 per lot. 

After Thomas refused to allow his advancements to be brought 
in, and claimed nothing further froin the estate, the administrators, 
J. W. Jones and Green B. TVilliams, bring this action to recover from 
Thomas the balance of the $600 note he owed to their intestate at  the 
time of his death; and, by order of the court, all the distributees were 
made parties and joined the plaintiffs in prosecuting this action. De- 
fendant answered and said that i t  was agreed at a meeting of all the 
parties interested, a few days after the death of the intestate, that in- 

asmuch as he had received no personal advancement from his - ( 445 ) father he should have $500 out of this $600 note to make him 
equal with the others ; that he should give a note to the admin- 

istrators, when appointed (it  being agreed that day that Jones and 
Williams should administer), for the difference between $500 and his 
note; that on the next day they did administer, and he gave them his 
note for $107 (being the difference between $500 and the $600 note 
and interest), and by consent of all parties his note of $600 was sur- 
rendered and destroyed. He further says that he "stands on his 
own rights in this case, as he did in the proceeding for partition," 
and says that it is an attempt "to set up an unjust claim, not credit- 
able to the parties concerned, and in violation of the rights of this 
defendant.'' This paragraph of his answer, under the circumstances. 
and facts of the case, we think, might have well been omitted. But 
a jury trial was waived, and the judge finds the facts as to the $600' 
note, the agreement of the parties, the appointment of the plaintiffs, 
Jones and Williams, administrators, and that defendant, after their 
appointment, gave them his note for $107, and they surrendered o r  
destroyed the $600 note, and soon after the defendant paid the $107 
note. 

Upon these findings the court held that plaintiffs were entitled ta 
recover $500 and interest thereon from the date of the $600 note, 
and that defendant must account for the excess in the value of his 
land. 

There may be some natural justice in this ruling, but it is not the  
law. I t  was admitted on the argument by counsel for plaintiffs that 
i t  was erroneous as to the land, while it was contended that it: was cor- 
rect as to the collection of the $500 and interest. 
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This agreement and arrangement was made: That de- ( 446 ) 
fendant should only pay the excess over $500 on the $600 
note by all the parties interested in the estate (there k i n g  no debts) 
the day before the administrators were appointed and qualified; and 
the administrators, after their appointment and qualification, in tak- 
ing the $107 note and afterwards receiving payment of this note, were 
acting in accordance with this agreement. But this does not excuse 
them for any act they did in regard to the estate before they qualified. 
When an administrator is appointed and qualifies, his rights as such 
relate back to the death of the intestate. Schouler on Ex., sec. 238. 
An administrator, by relation, may ratify and make valid any act 
of his before qualification that he might have done in the course of 
his administration after he had qualified. Schouler, sec. 195. "One 
who assumes to act in behalf of the estate of a deceased person in com- 
promising debts due to it before the appointment of an administrator 
will, if subsequently appointed administrator, be bound by his acts 
to the same extent as if he had reseived his appointment at the time 
of doing the same." Alvord v. Mnmh, 12 Allen (Mass.), 603. To the 
same effect is Taylor v. Phillips, 30 TTt. (1 Shaw), 238. 

In  the case of Alvord v. ~Kursh, .wpra, i t  is held that where the 
plaintiff, before her appointment, settled with the defendant a claim 
due intestate's estate, in which she allowed claims not due by the in- 
testate, but gave a receipt in full, and afterwards qualified as adniin- 
istratrix, she could not then collect what would have been due but 
for the settlement ; that when she qualified her administration related 
back to the death of the intestate and validated this settlement. 

These authorities go to show that the acts of parties be- 
fore their appointment, if they are such acts as might have ( 447 ) 
been done in the course of administration, will be ratified if 
they are afterwards appointed. But from the findings of fact in this 
case we do not know that they necessarily involve the doctrine of 
ratification by relation back, as it appears that the $107 note was 
given and paid to the administrators after their appointment, and we 
suppose the $600 note was then surrendered or destroyed. But as this 
does not clearly appear, we discuss the doctrine of relation. And 
whether it was surrendered the day before they were appointed or 
not, it was clearly intended as a payment to Thomas as that much on 
his distributive share of his father's estate. I t  was in effect the same 
as if the defendant had paid off the $600 note and the administrators 
had paid him back $500 out of the same money. But it is claimed 
that this was done through mistake. And so we think. But a mistake 
of what? All the facts were known. Defendant's deed had been 
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registered for more than a year in Person County and defendant was 
living on the land. This was legal notice of that fact, and all the 
other facts were known to all the parties. This seems to be admitted 
by the parties in their argument. But plaintiffs contend that it was 
a mistake of law in not understanding the law of advancements. This 
seems to be true: that this payment (for we must treat it as such) 
was made under a mistake of law. And it seems to be settled in this 
State that a party cannot recover back money paid under a mistake 
of the law. Newell v .  Nurch, 30 N.  C., 441; Adams v .  Reeves, 6 8  
N .  C., 134; Lyle v .  Xiler, 103 N. C., 261; Cornrs. v .  Comrs., 75 N. C., 

240. The administrators, having failed to collect and, in 
( 448 ) effect, by this transaction, have wrongfully paid the defend- 

ant $500 on his distributive share of the intestate's estate 
through mistake of law, and, not being able to recover it back, have 
committed a devustavit, for which they are liable. 

I t  is suggested by a member of the Court that it was a compro- 
mise of the $600 note, and plaintiff cannot recover on account of sec- 
tion 574 of The Code. This is true, if it was a compromise of the 
claim; but we see no element of compromise in the transaction. There 
was no talk of a compromise and there was nothing to compro- 
mise. The note was admitted to be due-every dollar of it-and 
there is no suggestion in the pleadings or otherwise that defendant 
was not solvent; but, as it was committed by and with the advice 
of all parties interested, except the two sets of minors, who could 
not participate or consent to this wrongful act of the administra- 
tor, none of them will be allowed to recover against the administra- 
tors except the infants. While in law the others might be allowed to 
recover their aliquot parts against the administrators, i t  would be 
unconscionable and inequitable for them to do so; and a court of 
equity would have enjoined them from so doing before the junction of 
jurisdictions, but now i t  will not aid them to recover. Therefore, in 
settling the estate of the intestate the administrators should be charged 
with this $500 atid interest. But each one of the four adults who par- 
ticipated in this agreement and arrangement to give Thomas $500 out 
of the $600 note should be charged with his aliquot part-this being 
one-sixth each-as Thomas claims no part of the estate. This m7ill be 
making them liable for one-third pf the $500 and interest, whereas 

they have collected only $107. For the reasons assigned, there 
( 449 ) is error. Plaintiffs cannot sustain this action, and the judg- 

ment appealed from is 
Reversed. 
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PLAIXTIFF 'S APPEAL. 

FUROHES, J. This appeal has been disposed of by what is said in 
the opinion in defendant's appeal. Judgment for defendant. 

CLARK, J., dissenting: The conclusion, it seems to me, is not a 
legitimate result from the reasoning of the opinion. Suppose there 
were creditors; the administrators as trustees for them could recover 
the whole amount of the destroyed note. There being certain dis- 
tributees who did not concur in the surrender of the note, i t  would 
seem that the administrators as trustees for them could surely recover 
of the defendant the aliquot part of the note which is due said dis- 
tributees, who cannot sue for it in their own names, but must bring 
the action through the medium of the administrators. If this were 
not true, when the administrators are insolvent the creditors and dis- 
tributees would lose their debt. I t  is true that if the debtor has be- 
come insolvent, or loss has in anywise occurred by the devastavi t ,  the 
administrators would become individually liable as executors d e  s o n  
t o r t  to the parties, whether creditors of the estate or distributees not 
participating in the devastavi t ;  but this does not destroy the right of 
the parties having an interest in the note to recover such interest 
through the medium of the administration. The debtor has not been 
discharged, as to the creditors or distributees not participating in the 
devas tav i t ,  from his primary liability. I t  is only when the wrongful 
action of the administrators has been such as to deprive their cestz~is  
q u e  t r u s t  of a remedy that an action lies against the administrators to 
make them secondarily responsible de bonis propriis.  No ac- 
tion has yet been brought against the administrators, and the ( 450 ) 
sole question before us is whether the defendant, one of the 
parties sharing in the tort, is protected by his own wrongful act 
against responding to the action of the distributees, who were minors, 
for their share of the note, the action being brought, as it must be, 
by the administrators. I think there was no error in the action of 
the court below. 
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J. H. SHIELDS v. TOWN OF DURHAM 

THE CODE, SEC.  LIABILITY OF ~IUNICIPAL CORPORATIONS FOR DEFECTIVE 
PRISONS-XOTICE. 

1. Section 757 of The Code, requiring that  claims against municipal corporations 
shall be presented to the proper authorities and demand for payment a s  
prerequisites to an  action to enforce such claims, applies only to demands 
arising ex contractu and not to those arising e x  delicto. 

2. A municipal corporation is held to notice of facts brought to the attention 
of individual members of its governing body when not in session. 

3. Notice to the agent is notice to the principal, and this rule of law is applica- 
ble to municipal corporations; but notice to  certain petty officials does 
not bring a case within the rules. 

4. A town is responsible in damages for the gross neglect of its officials in the 
matter of providing suitable protection for  the health of persons confined 
in the receptacle for prisoners. 

ACTION for damages for unlawful detention in guardhouse of de- 
fendant, tried before Starbuck, J., at October Term, 1895, of DURHAM. 

The issues submitted were : 
( 451 ) 1 .  Was plaintiff injured by the negligence of the defend- 

ant ? 
" 2. What damage is plaintiff entitled to recover? " 
After the close of the evidence, and the jury had been addressed 

by two of the counsel for plaintiff and one for defendant, and during 
the address of another of the counsel for defendant, his Honor stated 
that, it being conceded by plaintiff that defendant had given general 
instruction to the chief of police to supply the prison with necessary 
fuel, etc., and that said authority had extended credit to the chief of 
police to do so, he would instruct the jury that plaintiff could not 
recover; and in deference thereto plaintiff submitted to a nonsuit and 
appealed, assigning as error this ruling of his Honor. 

A summary of the evidence is set out in the opinion of Associate 
Justice Purches. 

Manning & Poushee, J .  W .  Graham and Shepherd d? Busbee for 
plaimti f f  . 

P. A. Green and Boone, Merritt (e. Bryant  for defendant. 

FURCHES, J. This is an action to recover damages for injuries 
sustained by plaintiff on account of his imprisonment by defendant 
in a guardhouse, improperly constructed, filthy and uncomfortable, 
without sufficient bedclothing, with window glass out, on a cold freez- 
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ing winter night, from which he suffered great pain and his feet were 
frozen and his health greatly impaired. The court intimated the 
opinion, after the evidence was all in, that the plaintiff could not re- 
cover, and in deference thereto the plaintiff suffered a nonsuit and 
appealed. 

Although this case has been tried twice below, and is here for the 
second time on appeal, the point is now made for the first time to dis- 
miss the case for the reason that the complaint does not state 
a cause of action. To sustain this motion the defendant says ( 452 ) 
that this is an action against a municipal corporation and 
that it is necessary that the complaint should allege that the plain- 
tiff's claim (if he has any) has been presented to defendant, and 
that defendant has refused to audi t  and pay the same, as pro- 
vided in section 757 of The Code. This motion, though made 
at  this late day, has received our careful attention and has given us 
some trouble. But after a thorongh consideration of the matter we 
have come to the conclusion that section 757 does not apply to an 
action like this for unliquidated damages. I t  is true that the language 
of this statute is very broad: "No person shall sue any city * * * 
unless he shall have made a demand upon the proper municipal au- 
thorities." And the coxplaint shall be verified and show, first, "that 
the claimant presented his claim to the lawful municipal authorities 
to be audited and allowed, and that they had neglected to act upon i t  
or had disallowed it." While we may have many cases in our Court 
where this section has been considered and sustained by dismissing 
actions brought without the claim having first been presented, these 
cases, so far  as our examination has gone, have all been upon claims 
ex: contractu;  and we do not think any will be found where the de- 

' 
mand is for damages on a claim ex delicto, nor have we been able t~ 
find any adjudicated cases in other States to aid us in our construc- 
tion. But we find that all the law dictionaries which we have been 
able to consult define the word "audit" to apply only to claims e x  
contractu.  Abbott, Bovier, Rapalje and Lawrence. And these au- 
thorities have aided us in coming to the conclusion that this section 
does not apply to an action for damages like this. Indeed, we do not 
see how such a claim as this could be audited. It might be compro- 
mised by the parties; but this is much more than auditing the same. 
It is the work of both parties-the agreement of minds, a con- 
tract and not an ex parte  process of auditing. For the rea- ( 453 ) 
sons assigned, we refuse to dismiss on the motion of the de- 
f endant. 

This action was here at Spring Term, 1895, reported in 116 N. C., 
394. That appeal was by the defendant, and we then held that the court 
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erred in not submitting the evidence of the condition of this prison 
and its improper construction to the jury, probably for the reason 
that they were not sufficiently averred in the complaint. But this 
defect in the complaint has been removed by an amendment allowed 
by the court and made by the plaintiff. 'The evidence on this appeal 
and that on the appeal at  Spring Term, 1895, is generally very much 
the same, and yet there is a marked difference in some respects which 
materially affects the case. There is another marked difference in 
this appeal and that: The appeal before the Court in 1895 was by 
the defendant, upon the refusal of the court to give certain instruc- 
tions; and the court's refusing to give certain instructions was the 
matter then before the Court. But this is an appeal by the plaintiff 
from a judgment of nonsuit, upon an intimation of the court that the 
evidence did not make out a case entitling the plaintiff to recover. 
This being the state of this appeal, no evidence tending to exonerate 
the defendant or tending to sustain defendant's contentions can be 
considered. And, on the other hand, all the evidence tending to 
sustain plaintiff's action must be taken to be true and considered in 
the most favorable light for the plaintiff; for, while the jury might 
have discredited some part of i t  or, indeed, all of it, they might have 
believed all of i t ;  and while the jury had the right to discredit such 
testimony, the court had no such right. Then, the plaintiff testified 
that he was put in the guardhouse on a charge of violating an ordi- 

nance of the town of Durham, in swearing on the streets, by 
( 454 ) one of the town policemen, on the evening of 7 Jinuary, 

1893, upon which charge he was afterwards tried and con- 
victed; that he remained in the guardhouse until 8 or 9 o'clock next 
morning, when a friend bailed him out; that i t  was a bitter-cold night 
-snow on the ground and had been for several days; the wind was 
blowing cold; the cell in which he was placed was an iron or steel 
cage six or seven feet square, with a tin or zinc floor, covered with 
ice; there was a bunk in the cage, with a mattress on it, and one- 
only one-blanket, which was wet and cokered with excrement; there 
were window lights broken out, and the cold wind blowing in;  there 
was a stove in the prison, but outside and two feet from the iron walls 
of the cage; that the policeman who put him in the cage built up a 
fire, but it went out; that he slept none all night, suffered intensely, 
and next morning his feet were badly frost-bitten and his legs swollen, 
and his health, which had before been uniformly good, had been bad 
ever since; that he weighed 190 pounds before and only 160 now, and 
still suffered pain from the injuries received by the imprisonment. 

Barbee testified that he was in this guardhouse in December, 1892. 
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One or two panes of glass were out of the window then; the guard- 
house was very filthy; no fire; very cold weather. 

Rogers testified that he was in this guardhouse in the winter of 
1892 and after Christmas. I t  was very cold-snow on the ground; 
was in the iron cell; blankets and mattress in the cell were not clean; 
no fire there; cell not clean. 

Webb testified that he saw plaintiff in the cell about 7 o'clock in 
the morning, very cold and numb; teeth chattered. He complained 
of his hands, feet and body. 

Guthrie testified that he visited the guardhouse about three years 
ago; it was cold weather; guardhouse in very bad condition, very 
filthy, cold and cheerless. 

Woodall, a witness for the defendant, testified that he was ( 455 ) 
chief of police in 1893 and, with the exception of one year, 
ever since 1888, and on cross-examination said: that he complained 
to the commissioners, but not in meeting, of the guardhouse ; told them 
i t  was too small and could not be properly cleaned; the commissioners 
started to build another guardhouse and hauled the brick, but for 
some reason did not build it. "From the time I was elected chief of 
police, in 1888, to the time Shields was in the guardhouse, neither the 
mayor nor any of the commissioners ever visited the guardhouse at  
all;  did not examine to see if there was any fire or any fuel or any 
blankets in the guardhouse, or whether any window lights were broken 
out or whether the shutters were closed the night Shields was in it. 
The town had no guardhouse committee." 

MTe have given a part of the testimony in the case; and i t  is to be 
seen, taking this as true and uncontradicted, whether a jury might 
have reasonably found a verdict for plaintiff. The greatest point of 
difference in the case, as presented before and as presented by the 
evidence now, is the condition the eel1 was in, the length of time i t  
had been in this condition, the length of time it is shown that window 
glass had been broken out, and the actual or presumptiv'e knowledge 
the city authorities had of its condition. And we must suppose that 
no one will contend that, if they had knowledge of the terrible con- 
dition in which this miserable concern was, and the plaintiff's health 
was impaired by being incarcerated in it on such a night as all the 
witnesses testify it to have been, the plaintiff should not recover. The 
general rule is that knowledge of the agent is knowledge of the prin- 
cipal. Bank v. Burywyn, 110 N. C., 267; Bank v. School Corn., ante, 
383. The doctrine is held not to apply, in certain conditions, 
as to minor officers of municipalities. Moffit v. Asheville, 103 ( 456 ) 
N. C., 237. But this rule cannot protect them, where they 
have provided a place of imprisonment which is so badly constructed 
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that a prisoner cannot be reasonably comfortable. Lewis v .  Raleigh, 77 
N. C., 229. This they are bound to have knowledge of. And although 
there are certain duties devolved on ministerial or minor officers of a 
municipal corporation, for reasons of public policy, the corporation 
will not be held liable for, still i t  is their duty to give the affairs of 
the town their personal attention and inspection; and where a city 
prison has been for months in the terrible, filthy, wet and frozen 
condition, with window glass broken out as far  back as December, 
1892, they are presumed to know it and will be held responsible, 
whether they actually know it or not. Here it is in evidence that there 
is no committee in Durham charged with the duty of examining and 
looking after the town prison, and that the commissioners had not 
done so since 1888. The law will not tolerate such gross negligence as 
this, without holding them responsible. The chief of police says he 
told the commissioners about the bad condition of the prison, "but 
not in meeting." So we see that the commissioners had information 
of the bad condition of things. And the argument of the defendant 
is that when they were out on the streets of Durham they knew the 
prison was an unfit place to put a man in-filthy, wet and cold, with 
window glass broken out-but when they got "in meeting" they 
knew nothing about it. This will not do. The law does not tolerate 
such forgetfulness as this in town authorities. We have said at this 
term of the Court that information received by one member of a school 
board about the business of the board should have been given to the 

board, and that notice to him was notice to the board, and they 
( 457 ) were bound by it. We see no public policy or other reason why 

the same rule should not apply here. And this does not conflict 
with what is said in Mofitt v .  Asheville, supra, nor with anything said 
by the Court when this case mas here before. If the evidence offered 
by the plaintiff is true (and the Court in this appeal is hound to take 
it as true), there is sufficient evidence to warrant the jury in finding 
a verdict for the plaintiff. There uTas error in not submitting the 
case to the jury, and there must be a 

New Trial. 

Cited: Prisby v.  ,llarshall, 119 N. C., 571; Sheldm v.  Asheville, 
ib., 610; Nicholson v.  Comrs., 121 N. C., 28; Coley v.  Statesville, ib., 
317; Neal v .  Marion, 126 N. C., 415; Levin v.  Burlington, 129 N. C., 
188; Hughes v. Payetteville, 134 N. C., 754; Sugg v.  Greenville, 169 
N.  C., 617. 
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J. W. HUTCHINS v. TOWN OF DURHAM 

LAWS TAKEN TO BE INCORPORATED INTO CONTRACT-LICENSEES DISTINGUISHED 
FROM TENBNTS-OCCUPANTS O F  MARKET STALLS-IMPLIED POWERS O F  

CITIES AKD TOWNS OVER MARKETS-RIGHTS AND DUTIES O F  PASSENGERS, 
HOTEL GUESTS, THEATER GOERS, ETC., THEIR LIABILITY TO SUM~ISRY EVIC- 
TION AND THEIR REMEDIES. 

1. Laws in existence a t  the date of a contract are deemed to constitute a part  
of the same, just as  though incorporated in i t .  

2. A town ordinance providing that  all licenses to occupy stalls in a market house 
may be revoked a t  will is in force until repealed, and may be summarily 
enforced a t  the discretion of the authorities of the town. 

3. Persons occupying stalls in a town market house under license from the town 
are  not tenants, but licensees merely. They do not acquire the rights of 
tenants from year to  year by being permitted to hold over after the period 
covered by their license has expired, and may be summarily ejected a t  the 
discretion of the proper authorities. 

4. Guests a t  a hotel, passengers on a car, holders of seats a t  a theatre, occupants, 
of stalls in a town market house and such like licenses cannot maintain 
ejectment if evicted, but can only sue for damages if wrongfully turned out. 
Such persons' rights of occupancy are dependent upon proper behavior and 
decent conduct and obedience to reasonable rules and regulations of the 
proprietors, and for  a breach of such implied conditions they may be sum- 
marily removed. 

5 .  Markets being a public necessity, a town has the implied power to  establish 
and regulate them. 

ACTION brought by plaintiff to recover damages for being ( 458 ) 
violently evicted from a meat stall in the market, house of 
defendant town of Durham by its officers, under the orders of its 
gdverning authorities. The case was tried before S t a r b u c k ,  J., at  Oc- 
tober Term, 1895, of DURHAM. 
( 467 ) Both parties appealed from the judgment rendered. 

J .  W .  G r a h a m  a n d  Boone ,  N e r r i t t  d3 B r y a n t  for pZai?ztif. 
F .  A. Green  and  F u l l e r ,  W i n s t o n  d3 Ful ler  for de fendant .  

AVERY, J. Upon offering the required testimony as to character 
and capacity, the defendant, at the regular time provided in the 
ordinances of the town for renting (during the last week in April, 
1 8 8 7 ) ,  rented stall No. 2, in the defendant's market house, at a rental 
of $13 per month, and there being no further public rentings in pur- 
suance of the ordinance until April, 1894, the plaintiff, though still 
retaining stall No. 2, added stall No. 3 by purchasing the business 
of one M. Openheimer, who at the first letting leased and occu- 
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( 468 ) pied it. Since the plaintiff took possession under the license, 
in 1887, there has been continuously a provision in the town 

laws that "such lice'nse (as that granted him) m a y  be revoked" for 
a n y  cause which the  board m a y  deem suficient .  

Where parties contract in contemplation of a statute then in force, 
its provisions are deemed to constitute a part of the agreement, just 
as though they had been incorporated in it. Koonce v. Russell, 103 
N. C., 179 ; Cooley Const. Lim., p. 285 ; iUcCless v. Meekins, 117 N .  C., 
34; Strickland v. Pennsylvania, 21 L. R. A., 16. 

A licensed occupant of a stall in a market house has no such in- 
terest in the soil as he acquires by virtue of a contract of lease for a 
store or dwelling house. He cannot recover possession of it by an 
action in the nature of ejectment, if wrongfully evicted from it, but, 
as a mere licensee, can at  most maintain an action for damages. Xtrick- 
land v. Pennsylvania, supra. When the plaintiff entered, and while 
reaaining as an occupant of the stall, the by-law made his license 
revocable, at  the discretion of the authorities of the town, for any 
reason they deemed sufficient. That he paid his money for a license 
held by any such precarious tenure was his own fault, if fault it was. 
He was under no compulsion to submit to any such terms if he felt 
averse to doing so. He and all other persons were presumed to know 
the law and to conduct such business with an eye to its provisions. I t  
is not material'that the town had the power to repeal its ordinance, 
when it had never in fact annulled or altered i t  in the least particular. 
Where a legislative committee is authorized to enter into a contract for - 
the public printing, the act empowering them to do so niay either sim- 
ply create them agents of the State to enter into an agreement, in 

which case they are left subject to any existing law relating to 
( 469 ) the manner of entering into such contract, or the lawmaking 

power may define their duties in the statute constituting the 
agency in such a way as by implication or directly to repeal pre- 
existing laws on the subject. This illustration is used because it is one 
familiar to those who have observed legislative proceedings. In  the 
same way succeeding boards of commissioners are deemed to act, sub- 
ject to the provisions of ordinances passed by their predecessors in  
authority, until they see fit to repeal them directly or to substitute 
others inconsistent with the older enactments. 

I t  was insisted for the defendant on the argument that by holding 
over after the ti-me fixed in the ordinance for an annual meeting thp 
defendant became a tenant from year to year. I t  is true that wher, 
land is leased for a year, and the tenant is suffered to hold over with- 
out any new contract, the law implies a promise on the part of the 
lessee to pay the same rent, and on the part of the lessor to agree to 
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the same terms, and the tenancy becomes one from year to year. But 
no such implication can arise while a law stands upon the statute 
books of the town declaring in express terms that a meat stall is held 
under a license revocable at the pleasure and discretion of the licensor, 
not under a lease, if from the nature of this police power another 
relation could be created in its exercise in any case except by ex- 
press contract. Hatch v. Pendergrast, 15 Md., 252. One who oc- 
cupies a stall under a license granted in pursuance of the provisions 
of an ordinance defining the rights and duties of the town (such as 
that under which defendant entered) is not a lessee, but a mere li- 
censee. He acquires no right in the soil, but is an occupant, at the 
absolute pleasure and discretion of the licensor, 27 Am. and Eng. 
Gorp. Cases, p. 631 ; Barry v. Kennedy, 11 Abbott Pr .  N. S. (N. Y.), 
421 ; 14 Am. and Eng. Enc., 463 ; Hatch v. Pendergrast, supra; 
Charlesto?~ v. Goldsmith, 2 Spears (S. C.), 428; Xtricklalzd v. ( 470 ) 
Pennsylvania, szcpra; Rose v. Mayor, 31 Am. Rep., 308. 

The fact that the town prescribes in its ordinances a day on which 
there shall be an annual renting of the stalls, confers no right on one 
who has voluntarily become an occupant of one of them upon the 
terms set forth in the ordinances. If he and all other occupants were 
subject to removal at  discretion, the town could either advertise and 
offer all stalls in April or evict all the tenants at  any other time and 
substitute others by a public or private letting in their places. 

On 10 July, in pursuance of an order of 3 July, 1894, a notice that 
the stalls would be offered publicly for rent on 1 August, 1894, was 
posted at  the market house and seen by the plaintiff, who was present 
also when his own stall was rented, and was notified on 9 August, 
to vacate on 10 August, 1894. He paid no attention to the notice and 
persisted in his refusal to remove his property or leave himself when 
the policeman appeared upon the scene at the appointed hour on that 
day. He suffered them to remove a heavy safe and to place his fresh 
beef, after removal, on marble slabs, without assistance and without a 
request in relation to the matter. He then placed himself upon his 
block, which i t  was necessary to move, and thereby forced the police- 
men to lift the block up, with him on top of it, and carry both out of 
the way. About the time they reached the place selected for de- 
positing the block the plaintiff fell off and caught "upon his all 
fours." In no aspect of the evidence is this either an unlawful ex- 
pulsion or a lawful expulsion, conducted in a manner so unnecessarily 
violent as to entitle the expelled party to damages, either compensa- 
tory or vindictive. 

Where a guest in a hotel, a passenger on a railway train 
or a ticket holder at  a theater creates a disturbance, though ( 471 ) 
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either has a right under his contract to remain so long as he acts 
with due regard to the rights of others, the proprietor, conductor 
or manager or their agents may use the amount of force necessary to 
expel. S. v. Steele, 106 N. C., 766. But markets are necessary to the 
life of the residents of a municipality, and for that reason i t  has been 
held that the right to establish and regulate them was implied in the 
very creation of such corporations. Having the right to regulate 
these places for the public good, they would be powerless to carry out 
that duty if, after the license of an occupant of a stall is revoked or 
expires, they do not have the same power 'through their lawful officers 
to expel him which an innkeeper or a conductor has to protect the 
guests or passengers, representing the public, who place themselves 
under his care. 

The plaintiff had become a trespasser, not by holding over under 
any contract which gave him the least interest in the premises, but 
like one who enters a hotel under an implied license, but forfeits his 
right to remain by misconduct. 

The testimony does not show that the officers used more force than 
was necessary to eject the plaintiff, and, therefore, even though they 
acted under the orders of the commissioners, the plaintiff can recover 
neither exemplary nor punitive damages. The plaintiff had no right 
to recover in any aspect of the evidence, and it follows that there was 
error in refusing the prayer of the defendant for instructions to that 
effect, while there was no error in refusing to tell the jury that the 
plaintiff could recover punitive or any other kind of damage. There 

was error in the ruling from which the defendant appealed, 
( 472 ) for which a new trial must be granted ; and there was no error 

in that excepted to by the plaintiff. 
Affirmed in plaintiff's appeal. New trial in defendant's appeal. 

Cited: Galdwell v. Wilson, 121 N .  C., 469. . 

I. I n  special proceedings before the clerk of the Superior Court the allowance 
or rejection of amendments to the pleadings are matters of pure discretion 
with him. 

2. A conditional judgment is  one whose force depends upon the performance or 
nonperformance of certain acts to  be done in  the future by one of the 
parties. 
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3. A proviso in  a judgment that the defendant shall have further time to per- 
form the judgment, and if he does perform i t  within the specified time no 
execution shall issue or his lands shall not be sold under foreclosure, is 
not a condition, and judgments with such provisions are regular and proper. 

4. A judgment which by its terms is to become void if the defendant shall pay 
so much money by a certain time is conditional and void. 

5. A judgment for partition which directed the commissioners to  charge the 
shares allotted to certain of the parties with certain sums (in accordance 
with the terms of a will under which all parties to  the proceeding claimed), 
but not to make such charges if the sums so to be charged should be paid 
before the commissioners acted, is not conditional and void, but regular and 
proper. 

PETITION for partition' of land, heard (on appeal from ( 473 ) 
the clerk) at  December (Special) Term, 1895, of JONES, be- 
fore Graham, J. 

The facts are stated in the opinion. 

J .  B .  Butchelor and R. C. Strong for plaintiffs.' 
W .  D. McIver for defendants. 

MONTGOMERY, J. Amos L. Simmons, in his last will and testament, 
devised his real estate, one-fourth to his son George, onelfourth to his 
son Charles, one-fourth to his daughter Elizabeth, wife of Joseph 
Rhodes, and one-fourth to his grandchildren, Leah, John A., Mary F., 
Sophia D. and Robert D. Jones. The share of Charles was to be 
charged with the sum of $270, and the share of Elizabeth with the 
sum of $450, sums advanced to them, respectively, by their father in 
his lifetime, unless they should, respectively, pay these sums in the 
lifetime of the testator or afterwards and before the lands should be 
divided, or unless such amounts remaining unpaid on these advance- 
ments should not be paid with their shares of the personal estate. 

A petition for partition of these lands was filed before the clerk of 
the Superior Court by George and Charles Simmons and Elizabeth 
Rhodes against the grandchildren above named, and the rights of the 
parties set out therein in accordance with the provisions of the will, 
the charges on the shares of Charles and Elizabeth being particularly 
mentioned. The petition contained no intimation that there was any 
personal property or money of the estate of the testator in the hands 
of the executor or any other person with which to pay off the charges 
on the shares of Charles and Elizabeth. The clerk made the order 
for partition and adjudged that the shares of Charles and Elizabeth 
be charged, respectively, with the sums imposed upon them 
under the will of their father. After the order for partition ( 474 ) 
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was made, the petitioners, Elizabeth and her husband, moved before 
the clerk to amend the petition so that i t  might allege that Mrs. 
Rhodes be declared "entitled to be accredited as a payment of 
the amount of money in the hands of the executor to which she might 
be entitled as legatee or distributee" under the will. The clerk refused 
to allow the amendment, and they excepted to his ruling. 

If the amendment had been allowed i t  would not have amounted 
to an explicit declaration that there was a sum of money in the hands 
of the executor to which Mrs. Rhodes was entitled as legatee or devisee. 
As an allegation i t  was not positive, certain and unequivocal; it was 
not even an inferential statement of a fact. But, besides that ob- 
jection to the proffered amendment, the allowance or rejection of i t  
was a matter of pure discretion with the 'clerk. Wiggins v. McKoy, 
87 N. C., 499; Garrett v. Gibbs, 107 N.  C., 303. Rhodes and his wife 
filed also an exception to the judgment for partition, and insisted that 
i t  was conditional and therefore void. The judgment, after ordering 
the partition according to the will of the testator, instructed the com- 
missioners to charge the shares of Charles and Mrs. Rhodes, respec- 
tively, with the sums expressly laid upon them in the will of their 
father, and simply added a proviso that if these sums were paid before 
the commissioners acted, then these shares should be relieved of the 
charges and the commissioners should not charge them on the shares 
in their report to the court. The substantial relief sought and the 
purpose of the proceeding was the partition of the land, the charge 
for equality only an incident. The judgment for partition remained 
in full force, whether the amounts charged on the shares of Charles 

and Mrs. Rhodes were paid, or not, before partition was 
( 475 ) actually made. Under the will of her father Mrs. Rhodes 

had the right to pay the sum charged against her share up  
to the time of actual partition, and i t  was proper that the judgment 
should give her the same right and that the commissioners should be 
instructed how to report in case she did or did not pay it before they 
acted. There is nothing like a condition expressed in the judgment. 
An unequivocal and positive order was made for the partition of the 
land which is the purpose of the action. The direction to the com- 
missioners as to the charge on the appellants' share is in accordance 
with the provisions in the will-works no delay and creates no un- 
certainty. Nothing remained to be done upon which the judgment 
was dependent for its force and effect, and nothing was left open to 
defeat its provisions. A conditional judgment is one whose force de- 
pends upon the performance or nonperformance of certain acts to be 
done in the future by one of the parties, e. y., a judgment in favor of 
A against B for $500, to be stricken out or to be void upon the pay- 
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ment of the amount within sixty days from its date if the defendant 
shall pay the amount within that time. Such a judgment would be 
perfectly good, however, if instead of the condition i t  contained a 
proviso that the defendant should be allowed sixty days within which 
to pay the money, and that in that event no execution should issue. 
And, again, if in case of foreclosure of mortgage on real estate for 
debt a clause should be inserted in the judgment to the effect that the 
judgment should be void or be stricken out if the defendant should 
pay the debt within ninety days, such a judgment would be condi- 
tional and therefore void; but a clause allowing the debtor ninety 
days within which to pay the debt, and, in default of his 
paying it within the time allowed, requiring the commissioners ( 476 ) 
to proceed to make the sale, would be unobjectionable and in 
accordance with the usual practice. There is no error in the rulings 
of the court below, and the judgment is 

Affirmed. 

SAMUEL BEAR, SR., V. W. H. HARRIS ET AL. 

ACTION FOR DAMAGES-TRESPASS-EVIDENCE-DEFENSE. 
1. Where defendant purchased the cargo of a schooner moored to a wharf, with 

privilege of removing the cargo witBin thirty days, and, during that time 
and without the permission of the owner of the schooner, removed the boat 
to a more convenient place for unloading, where i t  was damaged by a 
storm: Held, that the defendant was a trespasser a b  initio and liable for 
the resulting damages. , 

2.  I n  such case the fact that if the schooner had remained a t  the wharf i t  might 
have been undamaged by the storm as much as or more than i t  was a t  the 
place to which i t  was removed is no defense. 

ACTION tried before Hoke,  J., and a jury, at  January Term, 1895, 
of NEW HANOVER. 

There was verdict for the plaintiff, and the defendants ( 480 ) 
appealed from the judgment. . 

George Rountree for plaintiff. 
D. L. Russell and E. K. Bryan  for defendants. 

FAIRCLOTH, C. J. The 'cargo of the schooner in question was sold 
a t  public sale, and the terms were that the *purchaser was to have 
thirty days to remove it, and there were no other terms. The schooner, 
then fast to the wharf in Wilmington, was sold to the plaintiff, subject 
t o  the terms of the sale of the cargo. The defendant, purchaser of 
the  cargo, without plaintiff's permission, removed the schooner one 
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or two miles down the river for the purpose of unloading, and she was 
caught in a storm and damaged. 

Defendant insists that by the terms of the sale he had the implied 
right to remove the boat to a more convenient place for unloading, 
and his Honor told the jury, if they believed that he removed the 
boat for such purpose without plaintiff's permission, he was liable for 
the damages. In  this we see no error. The right to enter the boat a t  
the wharf within thirty days and remove the cargo was not an implied 
license to remove the schooner to another place for convenience and 

unload. I t  was not a necessity, but was the abuse of a legal 
( 481 ) license, and made the defendant a trespasser ab initio. The 

argument was made that if the schooner had remained at  the 
wharf the damage would have been as great or greater by reason of 
the storm. Non constat that such would have been the result. and 
there is no evidence that it must have happened. The defendant can- 
not qualify his wrong in that way and insist on the possibility of a 
loss if he had not exceeded his privilege. Davis v. Garrett, 6 Bing., 
716; Gardner v. Rowland, 24 N.  C., 247. In  the latter case the de- 
fendant, under a license to enter the plaintiff's enclosed lands to re- 
move some corn, instead of entering at  the gate, as advised to do, for 
his own convenience entered at  another place by pulling down the 
fence. This was held to be illegal, as i t  was unreasonable to presume 
a more extensive license than was essential to the enjoyment of what 
was expressly granted. 

No Error. 

MARY WILLIAMS ET AL. V. LEO HAID 

I. The capacity or incapacity to make a .  deed or contract is a question of faet  
for the jury and not one of law. 

2. No presumption of incompetency to make a deed or contract is raised by the 
law from advanced age or feeble health of the grantor. 

3. I n  the trial of an issue as to whether a grantor, a t  the time of executing 
a deed, was of sound mind and disposing memory i t  was error to charge 
that, " I f  the jury believe that the grantor was sixty-four years of age, 
was suffering from physical disease which had developed four years pre- 
vious thereto, which had grown in strength and virulence up to the time 
of the execution of the deed, and from the effect of which he died three 
months thereafter, and that his old age and physical infirmity had weak- 
ened his mind, then, the deed being a bounty and made without consider- 
ation, there arises the presumption of law that he was incompetent to exe- 
cute the deed, and the burden is upon the defendant (grantee) to satisfy 
the jury that he was competent." 
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4. The fac t  tha t  one portion of a charge to the jury correctly presents the law 
will not cure the erroneous portion. 

ACTION tried before Greeqz, J., and a jhry, at  Fall Term, ( 482 ) 
1895, of NEW HANOVER. 

The plaintiffs alleged that one Lawrence Brown, late of the city 
of Wilmington, county and State aforesaid, died on 22 April, A. D. 
1892, intestate, and that they were his only heirs at law; that prior to 
his death, to-wit, on 14 January, A. D. 1892, the said Lawrence Brown 
executed to the defendant a deed conveying certain real estate, therein 
described and fully set out in the complaint, and that on said day the 
said Lawrence Brown transferred and set over to the defendant all of 
his personal property without any consideration; that at  the time of 
the execution of the said deed and transfer of the said personal prop- 
erty the said Lawrence Brown was mentally incompetent to make a 
deed or any other disposition of his property; and that the execu- 
tion of said deed and the transfer of the said personal property was 
procured by undue influence exerted by the defendant and other 
persons named in the complaint over the mind and will of the said 
Lawrence Brown. 

The defendant admitted the execution of the deed and ( 483 ) 
transfer of the personal property, and denied that the said 
Lawrence Brown was mentally incompetent to execute said deed or 
make a valid transfer of the personal property or that the same was 
procured by any undue influence. 

The following issues were submitted to the jury: 
1. "Are the plaintiffs the heirs at  law of Lawrence Brown? 
2. "Are the plaintiffs the only heirs at  law of Lawrence Brown? 
3. "At the time of the execution of the deed to the defendant. 

was Lawrence Brown of sound mind and disposing memory? 
4. "Was the said deed obtained by undue influence exercised by 

the defendant Leo Haid, Daniel 07Connor, Rev. Father Dennen or 
any layman of the Catholic Church, or any of them?" 

There was much testimony bearing upon the third issue. 
Among the instructions prayed for by the plaintiff and tendered 

by the court on the third issue was the following: "That while old 
age itself or physical infirmity or mental weakness is not sufficient by 
itself to render a man incompetent to make a deed or execute a con- 
tract, yet old age, physical and mental weakness raise a strong pre- 
sumption of incompetency; and if the jury believe that at  the time 
this deed was executed Lawrence Brown was sixty-four years of age, 
was suffering from physical disease which had developed four years 
previous thereto, which had grown in strength and virulence up to the 
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time of the execution of this deed, and from the effect of which he 
died within three months thereafter, and that this old age and physical 
infirmity had weakened his mind, then, this deed and other disposition 
of his property being a bounty and made without consideration, there 

arises the presumption of law that he was incompetent to 
( 484 ) execute said deed or make said contract, and the burden of 

proof is upon the defendant to satisfy the jury that he was 
competent; and if the jury are not so satisfied, then the deed and 
contract is null and void, and the jury must find the third issue 
'No.' " Defendant excepted. 

The jury responded to the first issue, "Yes" ; to the second issue, 
"Yes"; to the third issue, "No," and, under the direction of the 
court, made no response to the fourth issue. 

The court refused defendant's motion for a new trial, and he ap- 
pealed from the judgment rendered for plaintiff. 

George Rountree and Thomas W .  Stralzye for plaintif 
H. G. Connor for defendant. 

FAIRCLOTH, C. J. We dispose of this case by considering the in- 
structions of the court upon the third issue. That issue was in these 
words, "Was the said Lawrence Brown, deceased, at  the time of mak- 
ing the said deed, of sound mind and disposing memory 1 ' '  which the 
jury answered "No." After numerous witnesses were examined on 
the question, the court charged the jury that the burden of this issue 
was upon the plaintiff "to satisfy them by a preponderance of proof 
that Lawrence Brown, at the time of executing the deed to the de- 
fendant, was not of such a state of mind as to comprehend the nature 
of his act, to understand what he was doing and to know the direct 
consequence of his act " " "; that if the jury believe from the 
whole of the evidence that at the time of executing the deed he had 
sufficient mind or mental capacity to understand what he was doing, 
jvhat property he was conveying, to whom he was conveying it, and 
for what purpose the conveyance was made, they should answer the 

third issue 'Yes.' " 
( 485 ) I n  the latter part of the charge his Honor instructed the 

jury: "And if the jury believe that at  the time this deed was 
executed Lawrence Brown was sixty-four years of age, was suffering 
from physical disease which had developed four years previous thereto, 
which had grown in strength and virulence up to the time of the 
execution of this deed, and from the effect of which he died within 
three months thereafter, and that this old age and physical infirmity 
had weakened his mind, then, this deed and other disposition of his 
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property being a bounty and made without consideration, there arises 
the presumption of law that he was incompetent to execute the deed 
or to make the contract, and the burden of proof is upon the defend- 
ant to satisfy the jury that he was conipetent; and if the jury are not 
so satisfied, then the deed and contract are null and void, and the jury 
must find the third issue 'No.' " The defendant excepted. 

In  the latter part of the charge quoted there is error. The capacity 
or incapacity to make a deed or contract is a question of fact to be 
ascertained by the jury and not one of law. The law does not presume 
that a man sixty-four 'years of age is incompetent to contract, nor that 
one suffering from physical disease from which he dies in a few months, 
even if his mind had been weakened by suffering, is incapacitated to 
contract or convey his property. His actual condition under such 
and similar circumstances is the matter to be inquired of by the jury. 
The law cannot declare or presume in the matter until facts are found 
or admitted. At what age, for instance, will the law presume incom- 
petency? Would it do so at fifty, sixty or seventy-five years? How 
much physical suffering and what degree of weakness of mind would 
the law require to exist before it would presume incompetency? 

I t  does not help the case to say that, although a part of the charge 
is erroneous, there is another part of the charge on the same 
point which was correct, and that as a whole there is no error, ( 486 ) 
because the jury would be presumed to have obeyed the correct 
portion. S. v. Fuller, 114 N. C., 885. That is to assume that the jury 
understands the law and is able to detect and discard erroneous in- 
struction, which would not be a safe assumption; besides, i t  is the 
duty of a jury to follow the instructions of the court upon the law 
and legal presumptions, whether they are right or not. With this 
conclusion it is unnecessary to pass upon the other questions, as they 
probably will not be presented at  the next trial. 

Venire d e  novo. 

Cited: Edwards v. R. R., 129 N. C., 80; s. 1?., 132 N. C., 101; S. v. 
Barrett, ib., 1011; S. v. Clark, 134 N. C., 712; Drum v. Miller, 135 N. 
C., 218 ; Westbrook v. Wilson, ib., 402 ; S. v. Morgan, 136 N.  C., 632 ; 
Bond v. Mfg. Go., 140 N. C., 384; Liles v. Lumber Co., 142 N. C., 47; 
Wilson v. R. R., ib., 341, 342; Morrow v. R. R., 147 N. C., 629; Jones 
v. Ins. Go., 151 N. C., 56; McWhirter v. McWhirter, 155 N. C., 147; 
Hoaglin v. Tel. Co., 161 N. C., 399; Horton v. R. R., 162 N. C., 456; 
Raines v. R. R., 169 N. C., 192; Champion v. Daniel, 170 N.  C., 
333, 334. 
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FRANCIS WINSLOW v. GEORGE L. MORTON 

CONSTITUTION O F  U. S., ART. 11, SEC. 2 ;  S T ~ T E  CONSTITUTION, ART. 111, SEC. 8 ;  
ART. XII ,  SEC. 3-GOVERNOR'S POWERS AS COMMANDER IN CHIEF--RE- 
NOVAL OF  OFFICERS O F  STATE NILITIA-CONSTRUCTION O F  STATUTES-RE- 
PEALING STATUTES BY ~IPLICATION-STATUTES IN PAR1 MATERI~-THE CODE, 
SEC. 3268, L a w s  1893, CHS. 374, 399. 

1. Under the Constitution of this State, Art .  111, sec. 3, and Art. XII ,  sec. 3, 
the Governor is made commander in chief of the militia, except when it 
is  called into the service of the Federal Government, and his control i s  
supreme, in the absence of legislation "to provide for the organization," 
etc., of the militia, enacted pursuant to Article XII ,  section 3. 

2. The Legislature can provide for  the organization, arming, equipping and dis- 
cipline of the militia, and when i t  passes laws of that  character the powers 
of the Governor as  commander in chief are limited pro tanto,  and he is  
charged, as the head of the Executive Department with the duty of execut- 
ing such l a m .  

3. As incidental to his office of commander in chief the Governor has the consti- 
tutional power, in the absence of legislation to  the contrary, to remove an  
officer of the militia and dismiss him from the service. 

4. The Code, see. 3268, is in affirmance of the constitution and confers upon the 
Governor the power to  dismiss and remove officers of the militia, and this 
power is  not interfered with by chapters 374 and 399 of the Laws of 1893. 

5. These rules of law for the construction of statutes are well established: (1)  
The law does not favor the repeal of an  older statute by a later one by 
mere implication. (2)  The implication which will work the repeal of a 
statute must be necessary, and if i t  arises out of repugnancy between the 
two acts the later act abrogates the older only to  the extent that i t  i s  
inconsistent and irreconcilable with it. A law will not be deemed repealed 
because some of i ts  provisions are  repeated in a subsequent statute. (3) 
Where a later or revising statute clearly covers the whole subject-matter of 
antecedent acts, and i t  plainly appears to  have been the purpose of the 
Legislature to merge into it the whole law on the subject, a repeal by 
necessary implication is effected. 

6. The courts construe any statute i n  derogation of common law or of common 
right strictly, and upon the same principle prefer to  interpret successive 
statutes as  in  pari materia and give effect t o  all, i n  so f a r  as  they ard  
reconcilable one with another. 

7. The naval force provided for by chapter 399, Laws 1893, is part  of the State 
militia and subject to  the same regulations. 

8. The authority of the President of the United States as  commander in chief 
of the army and navy of the United States and of the militia of the 
several States discussed. 

( 487 ) ACTION heard by Starbuck, J., in March, 1896, at  
chambers, in Wilmington, NEW HAWOVER County, upon a no- 

tice to show cause why a restraining order should not be granted. 
298 
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The motion was heard upon the complaint and demurrer thereto. 
The action was brought to enjoin the publication by the 

defendant, as lieutenant commander, of an order from the ( 488 ) 
Governor as commander in chief of the militia revoking a 
commission held by the plaintiff as commander of the naval battalion 
of the State Guard, the plaintiff denying the power of the Governor 
to issue such order without trial before a court-martial. 

Defendant demurred to the complaint, for that it does not state 
facts sufficient to constitute a cause of action: (1) because the Gov- 
ernor had, in law, as commander in chief, the power to revoke plain- 
tiff's commission; (2 )  because the action is not a proper one for in- 
junction, for if the order was void the plaintiff is still in office, but 
if ousted he could t ry  his title by an action in the nature of a quo 
warranto. 

The demurrer was sustained, the motion for a restraining order 
denied, and plaintiff appealed. 

Ricaud d3 Wei l l  and George Rountree for plaintiff. 
Attorney-General and Battle & Mordecai for defendant. 

AVERY, J. The Constitution of the United States provides (Art. 
11, sec. 2)  that "the President shall be commander in chief of the army 
and navy of the United States and of the militia of the several States 
when called into actual service of the United States." The Constitu- 
tion of North Carolina (Art. 111, sec. 8, and Art. XII, see. 3 )  con- 
stitutes the Governor of the State commander in chief of the militia, 
except when they are called into the seryice of the Federal Govern- 
ment, and confers upon him the power to call them out "to execute 
the law, suppress riots or insurrection and to repel invasion." While 
the two provisions supplement each other so as to prevent col- 
lision when the Chief Executive of the United States calls ( 489 ) 
the militia of the State into actual service, the authority con- 
ferred as incident to the office of commander in chief, leaving other 
constitutional provisions out of view, is substantially the same when 
either is actually controlling land or naval forces within his own prov- 
ince. 

The President, as the constituted head of the military establish- 
ment, has the implied power to regulate the disposition of armies and 
to direct the movements of the navy. So long as Congress refrains 
from the exercise of its authority to make rules for the government of 
the land and the naval forces, it has been conceded that the control of 
the President is supreme, within the sphere of his office, and limited 
only by the well-defined boundary fixed for the protection of individ- 
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ual liberty and security. Neither the President nor Congress nor the 
judiciary can disturb any of the safeguards of civil liberty. Ordro- 
naux Con. Leg., p. 108. "But Congress may, under the Constitution, 
not only provide for raising, equipping,and maintaining armies and 
navies, but may make rules for the government of the land and naval 
forces. When Congress asserts its authority to the extent that it acts 
within the purveiw of its powers the President is deprived of the 
supreme power of military head of the Government, and in lieu of his 
right to exercise it incurs the obligation as Chief Executive to see that 
the laws made by the legislative branch of the government are faith- 
fully executed." Black's Const. Law, p. 96. 

So, the Constitution of North Carolina (Art. XII ,  see. 2) having 
authorized the Legislature "to provide for the organization, arming, 
equipping and discipline of the militia," where it passes an act in pur- , 

suance of this section, imposes pro tanto a limit upon the in- 
( 490 ) cidental authority of the Governor, as commander in chief and 

charges him, as the constituted head of the executive depart- 
ment (Article 111, section I) ,  with the duty of seeing that the statute 
is carried into effect. 

I t  appears, therefore, that by the terms of both the Federal and 
the State Constitutions the executive heads of the two governments 
are constituted commanders of the military forces by using sub- 
stantially the same words, and that the grant of authority to the legis- 
lative departments is expressed in the two instruments in language 
almost identical. I t  follows that in time of peace the right of the 
President to remove officers, of the regular army, in the absence of all 
statutory regulation by Congress, must be precisely the same as that 
of a Governor to dismiss officers of the militia when his powers and 
duties are not defined by any legislative act. I t  seems to have been 
settled by numerous authorities that the President may, in the ab- 
sence of express prohibitory legislation by Congress, disnliss an officer 
from the service in order to promote the efficiency of the army o r  navy. 
Blake  v. U.  X., 103 U .  S., 227, 232; Keyes  v. U .  S., 109 U. S., 336; 
Black ,  supra, p. 96, note; J lcElra th  v. U.  X., 102 U.  S., 426. 

The statute (The Code, see. 3268) was in affirmance of the Consti- 
tution in so far as i t  purported to clothe the Governor, as commander 
in  chief, with the authority already vested in him to revoke any com- 
mission * " " whenever in his judgment i t  shall be necessary or 
expedient for the public good or for the good of the service. The 
power to dismiss being conferred by the constitutional provision and 
affirmed by statute, it is clear that the Governor may still lawfully 
exercise it, unless the Legislature, by virtue of its authority to organ- 
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ize and discipline the militia, has either expressly or by implication 
repealed the statute. 

I t  is provided by section 24, chapter 374, Laws 1893, that 
"a comniissioned officer may be honorably discharged upon ( 491 ) 
tender of resignation, upon disbandment of the organization 
to which he belongs, upon the report of the board of examination, or 
for failure to appear before such board when ordered." I t  was fur- 1 

ther provided in the same section that "he may be dismissed upon the 
sentence of a court-martial or conviction in a court of justice of an 
infamous offense." Another section of the sam? act (section 18) au- 
thorizes "the commander in chief to disband a company and grant 
honorable discharges to its officers and men where for ninety days it 
is found to contain less than the minimum number of enlisted men, 
or where upon inspection it is found to have fallen below a proper 
standard of efficiency." 

The only remaining question is whether the older statute (The 
Code, sec. 3268) is by implication repealed by either chapter 374 or 
chapter 399, Laws 1893. The plaintiff does not contend that there is 
any express repealing clause in either. The courts have universally 
given their sanction to the rules of construction: (1) That the law 
does not favor a repeal of an older statute by a later one by mere ini- 
plkation. 8.  v. Woodside, 30 N .  C., 104; Sinzonton v. Lanier, 71 N.  
C., 498. (2) The implication, in order to be operative, must be neces- 
sary, and if it arises out of repugnancy between the two acts the later 
abrogates the older only to the extent that it is inconsistent and irre- 
concilable with it. Wood v. U .  S,, 16 Peters, 363; Chem Hiong v. U.  
S., 112 U.  S., 549 ; St. Louis v. Independent, 17 Xo., 146. A later and 
an older statute will, if i t  is possible and reasonable to do so, be al- 
ways construed together, so as to give effect not only to the distinct 
parts or provisions of the latter, not inconsistent with the new law, but 
to give effect to the older law as a whole, subject only to the 
restrictions or modifications of its meaning, where such seems ( 492 ) 
to have been the legislative purpose. Southerland on Stat. 
Construct., see. 158. A law will not be deemed repealed because 
some of its provisions are repeated in a subsequent statute, except 
in so far  as the latter plainly appears to have been intended by the 
Legislature as a substitute. R. R. v. li. S., 127 U .  S., 466; S. v. Stolt, 
17 Wallace, 425; Longlois v. Longlois, 48 Mo., 60; Casey v. Harned, 
5 Clarke (Iowa), 1 ;  S. v. Custer, 65 N.  C., 339; The Code, see. 3766; 
Brietung v. Lindoner, 37 Mich., 217; Trinity Church v. U. S., 457. 
(3) Where a later or revising statute clearly covers the whole subject- 
matter of antecedent acts, and i t  plainly appears to have been the pur- 
pose of the Legislature to give expression in it to the whole law on 
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the subject, the latter is held to be repealed by necessary implication. 
Matter of N. Y .  Institution, 121 N.  Y., 234; U. 8. v. Lineu, 11 Wallace, 
88 ; Jernigan v. Holden, 34 Fla., 530. 

The Legislature, by the act of 1876-'77 (The Code, sec. 3268), 
reaffirmed the Governor's right as commander in  chief to revoke com- 
missions and disband companies, in the exercise of a sound discretion, 
"for the public good or the good of the service." Are the Acts of 
1893 repugnant to the provisions of The Code? If not, is there any- 
thing in either (chapter 374 or chapter 399, Laws 1893) that plaintiff 
manifests the purpose of the Legislature to substitute the new acts 
for the pre-existing statute? These are the questions upon which the 
controversy depends. 

The section of The Code then in force clothed the Governor with 
power to disband companies or to revoke commissions where he deem- 
ed it best for the service or the public interest, but section 18, chapter 
374, Laws 1893, clothed him with authority to act upon the report of 

an inspection made by the proper officer and order that a com- 
( 493 ) pany be disbanded and men and officers be honorably dis- 

charged, where they did not appear to have come up to a 
standard of efficiency set up by a staff officer or to have kept the num- 
ber of enlisted men above the minimum prescribed. Clearly the right 
to exercise such a general discretion is not inconsistent with the legis- 
lative declaration that certain conditions may justify the exercise of 
the same power in special cases and under given circumstances, with- 
out regard to the views of the agent entrusted by the government with 
the authority. So the provision in section 24 of the same chapter, that 
a commissioned officer may be honorably discharged on tender of his 
resignation, upon the report of the board of examination, or for 
failure to appear before such board, is not irreconcilable with the 
prior statute, for the reason that the Governor might, before the pass- 
age of the later act, have refused to accept the resignation of an officer, 
or, upon an unfavorable report of the board or upon failure to appear 
before such board, might have declined to revoke- his commission on 
the ground that he did not believe the public interest or the good of 
the service called for the exercise of his authority. The two statutes 
can stand and be construed together as vesting in the Governor the 
right to revoke commissions on special grounds, without regard to his 
opinion as to consequences or for any reason outside of the cases 
enumerated, where he may think i t  best for the service. Looking at  
all of the provisions of the two acts, which refer to each other and 
were intended to be enforced together, we see nothing to indicate a 
purpose to substitute the two chapters as a whole for the law previous- 
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ly  in force. The courts construe any statute in derogation of the com- 
mon law or of common right strictly, and upon the same principle pre- 
fer to interpret successive statutes as in. pari materia and give 
effect to all, in so far  as they are reconcilable one with the ( 494 ) 
other. I t  is manifest that the Legislature intended that the 
naval force which might be organized under chapter 399, Laws 1893, 
should constitute a part of the State militia and should be subject to 
the same regulations previously prescribed for the land forces. 
Neither the provision for the election of the battalion or company 
officers nor for the appointment of staff officers is inconsistent with 
the intent on the part of the Legislature to allow the chief officer of 
all the forces to exercise the power given him by the act of 1876-'77. 
On the contrary, the discipline of the naval forces, by the express 
terms of the last act, was required to "conform as closely to that of 
the land forces of this State as the difference in the two services will 
allow." If,  therefore, under a proper construction of the act of 
1 2  March (chapter 374), the Governor was not divested of the power 
to revoke commissions of officers in the land forces, there is no reason 
why he should not have conformed to the rules applicable to the land 
forces in dealing with the naval officers. I t  was not contended that the 
Governor revoked the commission of the plaintiff for reasons that af- 
fected his character as a man or his general efficiency as an officer. 
I t  is ordinarily essential to the success of efforts to train and discipline 
troops that there should be harmony and concerted action on the part 
of the higher officers entrusted with the duty. If,  as we gather from 
the argument, the commander in chief and the commander of all the 
naval forces had disagreed as to methods or discipline, and such dis- 
agreements had made their relations unpleasant, it was natural that 
the chief officer should act upon the idea that the naval forces would 
prove more efficient if the command should be entrusted to one in 
touch both in thought and purpose, with his superior. For the rea- 
sons given the demurrer was properly sustained. 

If the Governor could lawfully revoke the commission of ( 495 ) 
the plaintiff, the latter has no cause of action at all. I t  is 
therefore unnecessary to follow counsel in the discussion of the ques- 
tion whether, if the plaintiff had suffered an injury for which he 
would have been entitled to redress, his remedy would have been an 
action at law, pure and simple, or whether he might have invoked the 
equitable jurisdiction of the court by demanding an order enjoining 
the defendant, as lieutenant commander, from exercising the author- 
ity of commander. The judgment is 

Affirmed. 
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Cited:  8. v. A t w a t e r ,  post, 1215 ; S.  v. Davis, 129 N. C., 572 ; Mia1 
v. E l l iny ton ,  134 N. C., 1 6 3 ;  9. v. Edwards, ib., 637, 6 4 0 ;  S. v. Parker, 
139 N. C., 5 8 7 ;  S. v. P e r k i n s ,  141 N. C., 8 0 7 ;  X. v. R. R., ib., 853; 
K e a r n e y  v. Vnnn,  154 N. C., 3 1 7 ;  Bunch v. Comrs.,  1 5 9  N. C., 3 3 9 ;  
Hardwood Co. v. Waldo ,  161 N. C., 197. 

J. E. SUTTON, ADMINISTRATOR, V. J. D. WALTERS ET AL. 

THE CODE, SECS. 590, 957-ISSUES-DISCHARGE O F  SURETY BY INDULGING PRINCI- 
PAL-JUDGMENT XON OBSTANTE VEREDICTO-RECALLING WITNESS-OBJEC- 
TION THAT THERE IS NO EVIDENCE, OR INSUFFICIENT EVIDENCE-WHAT OB- 
JECTIONS ;\lay BE MADE ORIGINALLY IN THE SUPREZTE COURT. 

1. The interest in the result of the action which disqualifies a witness under sec- 
tion 590 of The Code must be a legal and not a mere sentimental interest. 

2. Permitting a witness to be recalled rests within the discretion of the judge. 

3. The objection that there is not sufficient evidence to warrant the submission 
of the case, or an issue in the case, to the jury must be made before verdict 
in order that the defect may be supplied, if possible, as the object of The 
Code practice is to have cases tried on their merits and to prevent the loss 
of rights through mere inadvertence. 

4. A venire de novo will not be ordered because a material element is lacking in 
the issues submitted, if i t  appear that no objection was made to the issues 
in the lower court, and i t  also appears that the judge charged that the jury 
must be satisfied from the evidence that the matter omitted from the 
issues was established before they could answer the issue in the affirmative. 

5 .  The proper issues to submit and instructions to be given the jury, where in- 
dulgence of the principal bf the creditor is relied on as a defense by a 
surety, pointed out. 

6. Judgment non obstante veredicto is only proper where the plea confesses a 
cause of action and sets up insufficient matter in avoidance, A motion for 
such judgment will not be considered by the Supreme Court if made for 
the first time in that Court. 

7. No points can be taken for the first time in the Supreme Court, except (1) 
errors apparent upon the face of the record; ( 2 )  that the complaint does 
not state facts sufficient to constitute a cause of action; ( 3 )  want of juris- 
diction of the subject-matter. 

8. Upon the objection being taken that a judgment is erroneous upon the face 
of the record proper, the Court will construe the judgment with reference 
to the pleadings, evidence and charge, and not with regard to the issues 
alone. 

( 496  ) ACTION fo r  d e b t  by the plaint i f f ,  a d m i n i s t r a t o r  of Thomas 
S u t t o n ,  against J o h n  D. Walters, Alex. S u t t o n  and Shade 

W o o t e n  & Co., t r i e d  be fore  G r a h a m ,  J., and a jury, at January (Spec-  
i a l )  T e r m ,  1896, of LENOIR. 
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The plaintiff declared on a note, under seal, executed by the de- 
fendants John D. Walters and Alex. Sutton to the defendants Shade 
Wooten & Co. and endorsed, in blank, by Shade Wooten & CO. to 
plaintiff's intestate, Thomas Sutton. Said note is in the following 
words and figures: 

( (  $500. LAGRANGE, N. C., 13 April, 1892. ( 497 ) 
"Eight months after date, I promise to pay to the order 

of Shade Wooten & Co. $500, at 8 per cent interest from date at their 
office. Value received. 

"JOHN D. WALTERS. [Seal.J 
( 'ALEX. SUTTON. [Seal.] " 

On the back of this note was endorsed, "Shade Wooten & Co.," 
without date. There were also on the note the following endorsed 
payments, admitted by the defendant John D. Walters to be in his 
own handwriting: "Paid on the within note $26.65, 13 December, 
1892. Received on the within note $40 interest, up to 1 January, 
1894." No date. 

The defendant John D. Walters made no defense to the action. 
The defendant Alex. Sutton, in his answer to plaintiff's complaint, 

alleged that defendant Walters executed said note as principal and 
he executed i t  as surety, and, on .information and belief, a t  the time 
said note was endorsed by Shade Wooten & Co. to the plaintiff's in- 
testate, Thomas Sutton, said Sutton had notice of such suretyship; 
and also, on information and belief, further alleged that plaintiff's 
intestate, Thomas Sutton, agreed with defendant John D. Walters, , 

for a valuable consideration, to extend the time of the payment of 
said note beyond the date of its maturity, without the knowledge o r  
consent of said Alex. Sutton. 

The defendants Shade Wooten & Co., in their answer, after ad- 
mitting their endorsement of said note to Thomas Sutton, the plain- 
tiff's intestate, allege an agreement between John D. Walters and 
Thomas Sutton to extend the time of payment of said note, and that 
said defendant Walters paid said Thomas Sutton several sums 
of money for that purpose, and that said defendants, Shade ( 493 ) 

* 

Wooten & Co., had given said Thomas Sutton notice to collect 
said note when i t  fell due. 

The plaintiff offered said note in evidence and stopped. 
The defendant Alex. Sutton put on as a witness the defendant 

John D. Walters, who said : "I am the principal to the note. Alex. 
Sutton is surety. Shade Wooten & Co. knew Alex. Sutton was 
surety." 
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The witness was then asked: "Did Thomas Sutton, deceased, 
know it I" Objected to by plaintiff. Objection overruled, and plaintiff 
excepted. Witness answered: "Yes; he knew i t  before he got the 
note. Mr. Sutton lived a year or two afterwards." Objection; over- 
ruled. Exception. "Did he extend the time of payment of note?" 
"Yes. " Objection ; overruled. Exception by plaintiff. "I put the 
credits on the note after its maturity. The last credit was not dated; 
was made after maturity and after the first endorsement." Objec- 
tion ; overruled. Exception by plaintiff. "What was your financial 
condition at the time of the maturity of the note?" "I was solvent 
and principal; was solvent at  the time of the credit; am insolvent 
now." Question and answer objected to; overruled. Exception by 
plaintiff. 

John D. Walters was recalled, and stated: "There was an agree- 
ment between me and Thomas Sutton, deceased, that he would extend 
the time when each payment was made. My recollection is the last 
payment was made a little in advance. The credit is not dated. There 
was no contract except the agreement to extend the payment. I owed 
him no other debt. I think the interest was paid in November." All 
the evidence of this witness was objected to at  the proper time. Ob- 

tion overruled, and plaintiff excepted. 
( 499 ) Here the defendants closed their case. 

The plaintiff announced that he had no further evidence. 
The plaintiff then made the point that the whole of the defendants' 
evidence failed to show a valid contract, in that they had failed to 
show any time of forbearance on the part of the plaintiff. 

His Honor then, under protest of the plaintiff, permitted the de- 
fendants to again recall the defendant John D. Walters, who said: 
"He (Sutton) agreed to extend the time till next fall." On cross- 
examination witness said : " He agreed t o  extend the time one year 
each time." Objection by the plaintiff; overrnled. Plaintiff excepted. 

The issues submitted appear in the opinion of the Court. There 
was a verdict and judgment in favor of the defendants Alexander 
Sutton and Shade Wooten & Co. Plaintiff appealed. 

R. 0. Burton for plaintif. 
Qeorge Rozcntree for defendants. 

CLARK, J. The exceptions, based upon the incompetency of John 
D. Walters as a witness, under section 590 of The Code, are without 
merit. That section was analyzed and discussed in Bunn v. Todd, 107 
N. C., 266, which has been since cited several times with approval. By 
reference to that decision and, indeed, to the very words of the statute, 
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i t  will be seen that, though the witness, John D. Walters, is a party 
to this action and is testifying as to personal transaction between him- 
self and the intestate of the plaintiff, this disqualifies him only to testi- 
f y  "in behalf of himself or a person succeeding to his title or interest." 
I n  the present case he is not testifying in behalf of himself, for he 
does not contest the judgment against himself, and his interest cannot 
be affected in any way by this testimony, nor is his testimony 
"in behalf of anyone succeeding to his title or interest. " ( 500 ) 
Whether his codefendant, who was merely his surety on the 
bond, had been discharged by an extension of time to himself as the 
principal debtor was a matter which in nowise affected the interest or 
liability of the witness. Judgment was admitted by him in favor of 
the plaintiff, and that liability could not be increased or affected should 
judgment also go against the surety, nor did the surety in  any sense 
"succeed to his title or interest." Whether or not there was any senti- 
mental consideration moving the principal debtor to wish to absolve 
his surety from liability was a matter for the jury, like all other ques- 
tions of bias affecting the credit of a witness, but there was no legal 
cause rendering him an incompetent witness. 

The permission of the court to recall a witness after the evidence 
closed was a matter of discretion in the judge. Olive u. Olive, 95 N.  
C., 485; Pain v.  Pairz, 80 N.  C., 322; 8. v. King, 84 N.  C., 737. I t  is 
for this very reason that additional evidence should be called if ob- 
tainable-that an exception that there is not sufficient evidence to go to 
the jury must always be made before verdict in order that the defect 
can be supplied, if possible, since the object of the reformed proced- 
ure is that cases shall be tried on their merits and parties not lose 
their rights by a mere inadvertence. This has been repeatedly de- 
cided. 8. w. Kiger, 115 N.  C., 746, and numerous cases cited in Sup- 
-plement to Clark's Code, p. 89. 

His Honor submitted to the jury the following issues: 1. "Did 
Alexander Sutton sign the note to Thomas Sutton as surety 4 "  An- 
swer: "Yes." 2. "Did Thomas Sutton agree to extend the time of the 
payment of the note without the knowledge or consent of Alexander 
Sutton and Shade Wooten? " Answer : "Yes. " 

The issue should have embraced the further query, 
whether such suretyship was known to the plaintifY when he ( 501 ) 
gave the extension of time, but the defendant neither tendered 
such issue nor exckpted to the failure to do so. Had the defendant 
done so, the court would have had an opportunity to correct what was 
doubtless an inadvertence with both parties, as well as the court, since 
from the evidence and the charge it is clear that all parties understood 
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that this question was embraced in the second issue; and, indeed, the 
fact that the suretyship was known to the plaintiff was alleged in the 
answer and was in evidence for defendant, and was not contradicted 
by any evidence for the plaintiff. Had the other issue been submitted 
upon the evidence, if believed, the jury must have found it for the 
defendant. The case has gone off upon the very issues of fact and 
questions of law in actual dispute between the two parties. 

The judge's charge, which was as follows, drew the attention of 
the jury to this matter of the knowledge of the suretyship by the plain- 
tiff, even if there had been any conflict of evidence as to the fact. His 
Honor, in charging the jury, among other things, said: "If you find 
that Thomas Sutton received interest on the note from John D. 
Walters before i t  was due, and that in consideration of the payment 
of interest in advance by Walters the said Sutton agreed to extend the 
time of payment without the knowledge or consent of Alexander Sut- 
ton and Shade Wooten & Co. ; and if you find from the evidence that 
Thomas Sutton, knowing that Alexander Sutton was surety, agreed 
with Walters to forbear and extend the time of payment in considera- 

tion that Walters would pay the interest on the note before 
( 502 ) due and in advance, and if the interest was paid as agreed, and 

said agreement being made without the assent of Alexander 
Sutton and Shade Wooten & Co., then the said Sutton and Wooten 
& Co. would be exonerated from all liability, either as sureties or en- 
dorsers, by reason of such extension of time." The charge is correct. 
Chemical Co. v. Pegmm, 112 N. C., 614; Forbes v. Sheppard, 98 N.  C., 
111; Randolph v. Fleming, 59 Ga., 776; Brandt on Suretyship, sec. 
352. Nor can the motion for judgment %on obstante veredicto be al- 
lowed here, for it was not made below and no exception, therefore, 
taken from its refusal. No points can be taken here (other than errors 
upon the face of the record proper) which do not appear by exception 
below, except that the complaint does not state a cause of action and 
that the court did not have jurisdiction of the subject-matter. Rule 
27 and numerous cases cited in Clark's Code (2d Ed. ) ,  pp. 380, 382, 
697, and in the Supplement to same, pp. 64 and 103. Besides, the mo- 
tion for judgment ?ton obstante veredicto, had i t  been made below, 
should not have been allowed, as i t  is only granted where the plea 
confesses a cause of action, and the matter relied on in avoidance is 
insufficient. Walker v.  Scott, 106 N. C., 57. Here the answer is ex- 
plicit and avers the knowledge of the suretyship-on the part of the 
plaintiff when the forbearance was given. A defect in a judgment is, 
i t  is true, an error in the record proper, and may be taken advantage 
of upon inspection of the record, but such judgment must be con- 
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strued in reference to the pleadings, evidence and charge, and not 
with regard to the issues solely; and, so construed, there appears 

No Error. 

Cited: Lyon v. Pender, ante, 151; S .  v. Harris, 120 N. C., 578; 
8. v. Wilson, 121 N. C., 657; Reade v. Street, 122 N.  C., 302; Jenkins 
u. Daniels, 125 N. C., 168; Fleming v. Burden, 127 N.  C., 217; Bank 
u. Swink, 129 N. C., 260; Phurr v. R. R., 132 N. C., 422; Revel1 v. 
Thrush, ib., 805; Bennett v. Best, 142 N.  C., 171; I n  re Abee, 146 N.  
C., 274; Henderson v .  ;llcLuin, ib., 334; Lloyd v. R. R., 151 N.  C., 543; 
Baxter v. Irvin, 158 N.  C., 280; X. v. Foglernan, 164 N. C., 460; Helsa- 
beck v. Dozcb, 167 N. C., 205. 

( 503 
H. P. HINSON v. R. L. SXITH & CO. 

CHATTEL MORTGAGE-POSSESSION OF MORTGAGED PROPERTY-ACTIONS FOR DAnr- 
AGES, CAUSA REMOTA AND CAUSA PROXII~~~-~IGHTS AND REUEDIES O F  

MORTGAGOR AND MORTGAGEE INTER SESE. 

1. I n  the absence 'of an express stipulation to the contrary, the mortgagee of 
personalty may take possession of i t  any time before or after condition 
broken. 

2.  A mortgagee who takes possession is held to a full and strict account for the 
rents and use of the property, for not only the profits actually received, 
but for the value of any reasonable and prudent use to which he might 
have put the property without detriment thereto. 

3.  A mere permission granted to a mortgagor to take the property to his home 
is not such a stipulation as d l  deprive the mortgagee of his legal right 
to take possession under his mortgage whenever he sees fit to do so. 

4. The rule is that consequential damages in an action of tort must be the 
proximate consequence of the act auil not the secondary result thereof. 

5. Where a mortgagee took possession of a horse covered by the mortgage, in 
consequence of which the mortgagor had to walk home and suffered from 
the cold during his walk: Held, that such suffering of the mortgagor was 
too remote to be considered by the jury in an action for damages. 

6. The relations existing between mortgagor and mortgagee, the legal status of 
each as to the other, their respective rights and remedies with respect to 
pcssession of the mortgaged property, whether real estate or personalty, ex- 
plained by the Chief Justice. 

ACTION tried before Graham, J., at  December (Special) Term, 
1895, of GREENE. 

There was a verdict and judgment in favor of the plaintiff. ( 504 ) 
Defendants appealed. 

The facts appear in the opinion. 
309 
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J.  B. Batchelor for defendants. 
No counsel contra. 

FAIRCLOTH, C. J. Plaintiff and defendants exchanged horses on 
23 October, 1894, and as "boot" money the plaintiff gave his note to 
defendants for $50 and secured the same by a mortgage on his mare, 
the defendants having warranted her to be sound, except in one eye. 
The plaintiff took the mare home and become dissatisfied with her 
qualities, and returned, and some unsuccessful attempts to exchange 
again were made. On 24 December, 1894, the plaintiff returned to 
Greenville and put the mare in a stable building where the defendants 
kept a livery business. Plaintiff asked the defendant if he would take 
the mare. He replied: "Are you going to pay the mortgage note that 

- you owe us for the mare?" Plaintiff said "No, " and defendant said, 
"I will take the mare if you don't pay it." Plaintiff said, "If you do, 
I will sue you." Defendant took the mare and plaintiff hired another 
horse to go home at  night. Plaintiff sued for damages on the war- 
ranty and for the seizure of the mare. 

Among other issues, the court submitted these: (8) "Did de- 
fendants unlawfully seize the mare described in the complaint on 24  
December, 1894?" (9) "What damage, if any, has plaintiff sustained 
by the seizure ? "  

His Honor instructed the jury: "If the defendants took the mare 
from Hinson (the plaintiff) after they had given him permission to 
take her into his possession, they had no right to do so as mortgagees, 
and the jury will respond to the eighth issue 'Yes.' ". All the issues. 

were found in favor of the plaintiff. 
( 505 ) We are not informed by the argument when the note be- 

came due and payable. I t  would probably be correct to pre- 
sume that a debt is due at  the time of its creation, without any other 
information; but, to give the plaintiff the full benefit of his contention, 
we will assume that the seizure was prior to the maturity of the note. 
This raises the question whether a mortgagee of personal property can - take it into his possession before the secured debt becomes due, the 
property having remained in the mortgagor's possession until the 
seizure. This depends upon the nature of the mortgage and the re- 
spective rights of the parties. In  some of the States a mortgage is 
held by statutory regulation or judicial construction to be simply a 
lien, leaving the legal estate in the mortgagor. In  North Carolina and 
many other States the common law prevails, and the mortgage deed 
passes the legal title at once, defeasible by the subsequent performance 
of its condition. The title then draws the right of possession, and the  
mortgagee may enter into possession of the property at  once or at  a n y  
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time unless restrained by express provision or necessary implication, 
which does not appear in the case before us. 1 Jones Mortgages, see. 
58. "The mortgagee is entitled to immediate possession, in the ab- 
sence of any agreement to the contrary. He may enter upon the 
estate under his deed even before condition broken, and may maintain 
an action against the mortgagor as a trespasser if he refuses to yield 
possession." 1 Jones, supra (5th Ed.) ,  see. 702. "The right of pos- 
session of mortgaged chattels vests in the mortgagee immediately upon 
the execution of the mortgage, if there be no express or implied stipu- 
lation in i t  to the contrary, whether the mortgage debt be due and 
payable or not. " " * The right of possession follows the 
right of property." Jones Chattel Mortgages (4th Ed.),  see. ( 506 ) 
426; Bracketli v. Bzdlard, 12 Mete. (Nass.), 308 ; 15 Am. and 
Eng. Enc., 817, and note. 

"Although the mortgagor is equitable owner, yet the mortgagee 
is more than a trustee for him, for a trustee is not allowed to deprive 
his cestui que trust of his possession; but a mortgagee may assume the 
possession whenever he pleases if there is no agreement to the contrary, 
and in point of possession the mortgagor is tenant at will, even in 
equity, for a court of equity never interferes to prevent the mortgagee 
from assuming the possession. " Coote on Mortgages, 379 (324). 
"The mortgagee, as against the mortgagor and all persons claiming 
under him, is taken to be the owner of the fee; and as the right of 
possession follows the right of property, if there is no stipulation to 
restrain it, he is entitled to possession before condition broken, and 
is liable to be dispossessed only by performance of the condition at  the 
time limited." Erskiqze v. Tow~zse?zd, 2 Mass., 493, and numerous 
subsequent cases in that State. 

"As soon as the estate is created the mortgagee may immediately 
enter on the lands, but is liable to be dispdssessed upon the perform- 
ance of the condition by the payment of the mortgage money at  the 
day limited." 2 Bl. Corn., 158. In  consequence of this ruIe it became 
usual to stipulate or agi-ee that the mortgagor shall hold possession 
till the day assigned for payment. 

We are not referred to any decision of this Court in which the 
precise question has been presented and discussed, but in several cases 
the question is assumed to be settled in the affirmative. In  Morrison u. 
McLeod, 37 N. C., 108, Rufin, C. J., says: "Whatever may be the 
rule when a mortgagee enters into possession by receipt of the 
rents of premises occupied by tenants, we conceive that when ( 507 ) 
he enters by taking the actual possession and occupies himself 
he makes himself tenant of the land and subjects himself to the highest 



IN  THE SUPREME COURT. [I18 . 

fair rent and becomes responsible for all such acts or omissions as 
would under the usual leases constitute claims on an ordinary tenant." 

In  Williams v. Bennett, 26 N. C., 122, RufSin, C .  J., says: "The 
mortgagor was concluded by his deed, and after its execution his 
possession is by consent of the mortgagees and is in law their pos- 
session." I n  Joyner v. Vincent, 20 N. C., 652, the property mort- 
gaged being a slave, Ruffin, C. J. ,  says : "We think that a mortgagee 
is not, under any circumstances, as between him and the mortgagor, 
obliged to take possession before a forfeiture and thereby subject him- 
self unnecessarily to an account." 

In  Hook v. Fentress, 62 N. C., 235, Pearson, C. J. ,  says that "A 
vendor of land who has let the purchaser into possession and retains 
the legal title as a security for the payment of the purchase money 
occupies the relation of a mortgagee when the mortgagor is in pos- 
session, and has the right to take possession at any time and go into 
the pernancy of the profits, and may, on notice given, require the 
tenants to pay the rent to him, to be applied to keep down the interest, 
and any surplus to the discharge of principal.'' 

I n  Jackson v. Hall, 84 N. C., 489, the property being a mule, 
Xntith, C. J., says: "While the defendant invaded no right of the 
mortgagor in taking and keeping possession until the day of default, 
whether the property was or was not in danger of being lost or in- 
jured, * " * and was bound to account, not only for profits 
actually received, but for the value of any reasonable and prudent use 
to which i t  could have been put without detriment to the property 

itself. " 
( 508 ) I n  Coor v. Snzith, 101 N. C., 261, Merrimon, J., says: 

"The mortgagee, as such, was entitled to the land and, in the 
absence of agreement to the contrary, to all the crops that might be 
produced upon it from year to year. * " * The defendant mort- 
gagor remained in possession of the land, not as of right, but by per- 
mission of the mortgagee. " 

The principle underlying the question is that the title to property 
carries the right of possession at any time, unless there is a stipulation 
to the contrary. This works no hardship, as the mortgagee is held to a 
full and strict account of the rents and use of the property, which 
may in some instances discharge the principal debt sooner than the 
mortgagor mould do, when he would be entitled to possession with an 
unencumbered title. Allowing the plaintiff to take the mare to his 
home could not amount to a stipulation to defeat the right of posses- 
sion in the mortgagee. There was no agreement as to the length of 
time the plaintiff should keep the property, whether until the day 
when the note should become due or otherwise. It was a simple per- 
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mission, which made the plaintiff a tenant at  will or sufferance. His 
Honor's instruction on the eighth issue was therefore erroneous. 

The court also instructed the jury, on the ninth issue, that if the 
p l a in t3  suffered from the cold in making his trip to his home that 
night they should award such damages on that account as they might 
conclude he was justly entitled to. There was error in that respect. 
The rule is that consequential damage in an action of tort must be the 
proximate consequence of the act and not the secondary result thereof. 
The latter was the result in this instance. Sledge v. Reid, 73 N. C., 
440. 

Error. 

Cited: Noore v. Hz~rt t ,  124 N. C., 28; Xatterthwaite v. Ellis, 129 
N. C., 70; Banailtoli v. Highlawls, 144 N. C., 287; Green v. Rodrnan, 
150 N. C., 179; Modlin v. Irw. Co., 151 N. C., 41; Lumber Co. v. Hzcd- 
son, 153 N. C., 99. I 

( 509 
ALBERT HALL v. E. A. LEWIS 

1. One who purchases and takes an assignment of a mortgage stands in the 
same relation to the mortgagor as did the original mortgagee, and his sub- 
sequent purchase of the equity of redemption from the mortgagor is pre- 
sumed to be fraudulent and oppressive. 

2. A complaint by a mortgagor to set aside a deed made by him to the mortgagee 
for the equity of redemption is not defective because i t  fails to allege that 
a clause of defeasance mas omitted from the deed by fraud, inadvertenec 
or mistake. 

3. A mortgagor who conveys his equity of redemption to the mortgagee by abso. 
lute deed has a right to redeem, notwithstanding such deed, unless the mort- 
gagee rebuts the presumption of fraud which such a transaction raises in 
equity by proving its bona fides-that is, that he had dealt fairly and openly 
with the mortgagor. 

4. A mortgagee who purchases the equity of redemption from the mortgagor 
under circumstances which render the transaction one which will not be 
sustained in equity has no right to compensation for betterments put up on 
the property after i t  was conveyed to him. He is held to notice of the 
invalidity of such a purchase and title. 

5. I t  seems that a defendant can make the point that the complaint does not 
set out a cause of action or entitle plaintiff to such relief as he demands 
by a motion for judgment ?con obstante veredicto, which will be treated as 
a demurrer. 
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6. The rule that there should be allegata as well as  probata is one of practice, 
and i t  is a question ((whether this rule will not give way to that great 
principle of equity that will enforce the specific performance of contracts 
mhere the contract is not denied." 

7. A par01 contract for the sale of land will be enforced if i t  is not denied. If 
i t  is denied i t  cannot be proved under the statute of frauds. 

( 510 ) ACTION tried before Graham, J., at  Fall Term, 1895, of 
SAMPSON. 

The plaintiff owed a debt, secured by mortgage on land, to one 
W. A. Dunn, receiver, etc., and applied to the defendant to take u p  
said mortgage debt. The defendant took up said debt and mortgage, 
paying W. A. Dunn the amount due thereon, which was $80.42; and 
soon thereafter the plaintiff, under the circumstances detailed in the 
evidence, executed to the defendaht a deed, absolute in form, to the 
same land, reciting therein a consideration of $125, and thereupon the 
defeiidaht delivered to the plaintiff the said note and mortgage. 

The court submitted the following issues to the jury: 
"Did the defendant agree with the plaintiff that the defendant 

would pay off the note and mortgage to  the Clinton Loan Association 
and take a deed in fee simple for the land, and that i t  would be as 
good as a mortgage ?'"nswer : "Yes. " (W. A. Dunn was receiver 
of the said association.) 

The defendant excepted to this issue, upon the ground that it ap- 
peared on the face of the complaint that both plaintiff and defendant 
knew at the execution of the deed that the same was an absolute deed, 
and the fact that the plaintiff executed said deed under the persuasion 
of the defendant that it would be as good as a mortgage could make 
no difference. The court overruled this exception, submitted the 
issue, and the defendant excepted. 

The plaintiff, Albert Hall, testified: "The defendant told me 
that a deed would be cheaper than a mortgage and would be just 
as good; that all he wanted was his money and interest, and that he 

did not want the land. Defendant paid Mr. Dunn the amount 
( 511 ) due on the mortgage ($80.42), and Mr. Dunn assigned the 

mortgage to the defendant. I got Lewis to come with me, 
and paid him $1.50 for coming. He went back home with me and the 
$125 was put in it before I signed it. My wife was not at  home at  the 
time, but she came next morning, and I told her she must go to *4utry, 
the justice of the peace before whom I signed the deed, and sign i t ;  
she did so. Lewis was to wait until November for me to pay him. He 
said he wanted nothing but his money and the interest. I tendered 
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the money to him in No;vember, but he then claimed that I must pay 
him $280. Lewis never paid but $80.42 to take up the mortgage, and 
I did not owe anything else. The consideration of $125 in the deed 
was put there without my knowledge or consent. Lewis said he would 
take a deed and would not bother with a mortgage-that a deed would 
be the same thing." 

The defendant here admitted that he had only paid $80.42 to take 
up  the mortgage. 

Mrs. Isabella Hall, the ferne plaintiff, testified : "I was not at  home 
when Mr. Lewis and my husband came back that night, but I came 
back next morning, and my husband told me he had got Mr. Lewis to 
take the land in hand. He gave me a paper and I took it to Mr. Autry, 
justice of the peace. I cannot read. He did not send i t  to me, not  
did anyone else." 

R. 0. Autry, justice of the peace, testified: "I met Lewis and 
Hall about dark that night, on their way from Clinton, about t w ~  
miles from Hall's house. Lewis got me to go with him to Hall's house. 
He said he had paid out $125 that day for Hall and he wanted the 
papers fixed while things were hot. Hall's wife was not at  home. I 
put in the $125 at the request of Lewis. No one told Hall the 
consideration, that I know of. Hall was not present when ( 512 ) 
Lewis told me he had paid the $125. Next day Hall's wife 
came and signed the deed. I t  was not read. Upon leaving she asked 
me how much was still due on the land, and I told her Mr. Hall said 
about $80. Hall had told me what a time he had getting it fixed up, 
but that he had got it down to $80 and Mr. Lewis had paid that.'' 

H. I. Hall testified : "I am no kin to plaintiff. I n  the spring of 
1893 plaintiff told me that he had got his land safe; that Mr. Lewis 
had helped him; that Lewis would not take a mortgage ; said that the  
deed would amount to the same thing and be cheaper for both. The 
place is worth about $300." 

Hinton Faircloth testified: "In the fall of 1893 I heard Lewis 
say that he would let Hall have his land back when he paid him his. 
money. Hall said that Lewis had taken up the mortgage and was 
going to give him a chance; that he had got it down to $80.42." 

The defendant testified that plaintiff had come to him in April, 
1893, and a few days before his land was to be sold by Dunn, and told 
him of it, and wanted defendant to let him have money to pay the 
debt and save the land from sale, and to hold the mortgage until the 
defendant should be repaid by plaintiff; that he told plaintiff he would 
not do that, but would buy the land at  $125 and would pay off the 
mortgage, and that plaintiff could arrange the balance of the purchase 
money afterwards; that plaintiff must make him a deed; that h e  
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would not take a mortgage; that plaintiff agreed to this, and they 
both went to Dunn, and defendant paid the debt and took the mort- 
gage assigned to himself, to hold only until he could get the deed from 
the plaintiff; that they went home ; plaintiff had the deed executed, and 

delivered same to defendant, and defendant at the same time 
( 513 ) delivered to the plaintiff the Dunn mortgage and note, all in 

accordance with the understanding of the parties ; that after 
this was done the plaintiff wanted the defendant to give him a chance 
to buy the land back, and defendant told plaintiff that he could remain 
on the land until the first of next year and make his crop for the bal- 
ance of the purchase money, about $40, after paying some expenses, 
and that if plaintiff would pay him for the land ($125) by the end of 
the year, he would sell the land back to him and make him a deed. 
The plaintiff agreed to this, remained in possession until the end of 
the year, made and gathered the crop, and voluntarily abandoned the 

' 
possession and built upon and moved to another tract of land; that 
defendant then took possession of land and has made large and val- 
uable improvements on the land, without any notice of any claim on 
the part of the plaintiff until the commencement of this action. The 
defendant then offered to prove the nature and value of the improve- 
ments made by him on the land before suit. The court, on objection 
by plaintiff, ruled out the testimony, remarking that a mortgagee was 
not entitled to anything for improvements he might put on the land. 
The defendant excepted and contended that in ruling out this evi- 
dence upon the ground indicated his Honor had anticipated the ver- 
dict of the jury upon the issue submitted, to-wit, "Was the deed in 
question intended to operate as a mortgage?"and while the question 
of the admissibility of this evidence was under discussion by his Honor 
and the defendant's counsel his Honor remarked that the plaintiff 
and his witnesses having testified, and the defendant having been ex- 
amined in his own behalf and having testified that plaintiff came to 
him and asked him to take up the mortgage held by the Clinton Loan 

Association against plaintiff; that he told him that he would 
( 514 ) pay off the amount due, $80.42, but would take a straightout 

deed for the land; that he did pay off the $80.42, and the note 
and mortgage were signed to him, and that he then had a deed pre- 
pared from.plaintiff and wife for the land, in which the consideration 
was expressed at  $125, with the assent of the plaintiff; and that de- 
fendant, upon the execution of said deed, agreed with the plaintiff 
that he might redeem said land at  $125, he should charge the jury 
that, if they believed the testimony of the defendant, construed and 
taken in connection with that offered by the plaintiff, then they should 
find the said deed, though absolute on the face, was intended as a 
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mortgage, and if they should find that said deed was intended by the 
parties to serve the place of the mortgage they should find this issue 
in favor of the plaintiff. The jury found this issue in favor of the 
plaintiff. The defendant contended that judgment ought to be entered 
for defendant, notwithstanding the verdict, for that it appeared in 
the pleadings and in the evidence that both parties knew at  the execu- 
tion of the deed that it was an absolute deed, and the fact that it was 
intended to operate as a mortgage would not entitle plaintiff to call 
on the court to declare it a mortgage. 

His Honor refnsed the contention and gave judgment for the 
plaintiff. The defendant further excepted to said judgment, upon 
the ground that it appears in the case made by the plaintiff that the 
legal title to said land is in Dunn, the receiver. - 

Appeal by defendant. 

J .  D. Kerr for plainti f f .  
J .  L. Stewart  for defendant.  

r,- < . 
b?ta - 

FURCHES, J. The evidence in this case creates a 
sion upon the minds of the Court of palpable fraud 

strong impres- 
on the part of 

defendant, from which a court of equity should give relief. 
After the verdict of the jury the defendant moved for judg- ( 515 ) 
ment non obstante veredicto, for the reason that tlre complaint 
did not state a cause of action, in that it did not allege that the con- 
dition and clause of defeasance in his deed were "omitted by fraud, 
inadvertence or mistake," and cites Norris v :  Z c L a m ,  104 N .  C., 159, 
for this position. We do not admit that fraud is not alleged in the 
complaint, and therefore it does not become our duty to consider 
whether Norris v .  McLanz, supra, was put on the first principles of 
equity or not. I t  is true that the general rule is that there should be 
allegata as well as probata; but this is a rule of practice, and the ques- 
tion is whether this rule of practice would not give way to that great 
principle of equity that will enforce the specific performance of con- 
tracts where the contract is not denied. A par01 contract for the sale 
of land will be enforced if it is not denied. Bonham v. Craig, 80 N .  
C., 226. If it is denied, it cannot be proved under the statute of frauds, 
and, of course, cannot be enforced. But this is because the contract is 
denied and cannot be proved. 

Then, to take this complaint as upon demurrer, why should i t  not 
be enforced? A demurrer admits the facts, and defendant's motion 
must be put on the same ground. But if we take i t  in connection with 
the evidence of the plaintiff, that the defendant agreed to take up  the 
mortgage of the Clinton Loan Association, on which there was only 
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$80.42 due, and to hold it until he could pay him; that defendant said 
to plaintiff that he would not take a mortgage from plaintiff to secure 
him, but would take a deed which would be the same thing in effect 
and it would be cheaper for both; that defendant procured the deed 
to be written and had the consideration stated to be $125, without the 
knowledge of defendant, as he alleges; that i t  was not read over to 

him and he could not read; that plaintiff's wife went the 
( 516 ) next day and signed it without its ever being read to her, 

and she cannot read, and the justice who took her acknowl- 
edgment testified that he did not read it to her, and that after she 
had signed and acknowledged the same she asked how much was still 
due on the land and he told her that her husband had told him "about 
$80, " and that plaintiff continued to live on the land and make a crop. 

And now we are asked to say that all this does not amount to an 
allegation of fraud ! 

There are some expressions used by the court on the trial that 
might be subject to criticism but for the adnzitted facts  on the part 
of defendant; for instance, when the defendant offered evidence for 
the purpose of showing that he had put valuable improvements on 
the land, and the court in ruling out this evidence remarked "that a 
mortgagee was not entitled to anything for improvements he put on 
the land," and when he said that he should charge the jury "that if 
they believed the testimony of the defendant, construed and taken in 
connection with that offered by the plaintiff, then they should find the 
said deed, though absolute on its face, was1 intended as a mortgage." 
There was no error in the court's excluding the evidence offered to 
show improvements. The error, if any, was in the judge's expressing 
an opinion as to a fact upon which the jury had to pass, and in the 
court's grouping together the evidence of the plaintiff, "taken in 
connection with that of the defendant," when defendant contends 
that the defendant's evidence was contradictory of that of the plain- 
tiff, and the jury should have been so instructed. 

But when we consider that the defendant admittei that he, at  the 
request of plaintiff, paid the Clinton Loan Association $80.42 and 
had the mortgage and debt assigned to him, the law at once created 

the fiduciary relation of mortgagor and mortgagee between 
( 517 ) the plaintiff' and the defendant; and this being so, the deed 

from plaintiff could only be a purchase of plaintiff's rever- 
sionary interest in the land, which the law presumed to be fraudulent, 
and the burden was upon the mortgagee (the defendant) to show the 
bona fides of the transaction. McLeod v. .Bullard, 84 N. C., 515. And 
it was not only the right, but the duty of the court to have instructed 
the jury to that effect; and we find nothing in what the judge said 
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that goes to the extent of the rule laid down by the Court in McLeod 
v. Bullard,  supra. So, if there was error in what the judge said, as 
pointed out by defendant, i t  was harmless, as i t  was the duty of the 
judge to tell the jury that the law presumed the transaction to be 
fraudulent on the part of defendant, and i t  devolved on him to rebut 
this presumption by proving the bona fides of the transaction-that is, 
that he had dealt fairly and openly with plaintiff; that he had ex- 
plained why it was that he caused $125 to be stated as the considera- 
tion, when he only paid $80.42; that i t  was a bona fide purchase for 
$125-why i t  was that he charged the plaintiff $1.50 for his time and 
trouble in going with plaintiff to take up the old mortgage; that he 
had given a reasonably fair price for the land (shown to be worth 
$300 by uncontradicted evidence), and that he had paid the plaintiff 
a t  least the difference between $80.42 'and $125. And as defendant 
had offered no evidence as to the $1.50 paid him for his time, and no 
evidence to show or tending to show that the land for which he paid 
only $80.42 is not worth $300, it was the duty of the court to charge 
the jury that defendant had not rebutted the presumption of fraud 
the law put upon him, and it was their duty to return a verdict for 
plaintiff, even to say nothing of the other evidences of fraud 
in the case, upon which defendant's evidence hardly amounted ( 518 ) 
to a scintilla, a shadow, a pretense. 

In  our opinion this is not a case in which defendant is entitled to 
pay for improvements. He was bound in law to know his title was 
not good, and there was no error in refusing to hear evidence as to 
improvements. The judgment must be 

Affirmed. 

Cited: A tk ins  u. Crumpler, 120 N .  C., 310, 311; Sowtherland v. 
Merrit t ,  ib., 319 ; Monroe v. Fuchtler, 121 N.  C., 104; W e i t  v. Blowers, 
ib., 135; Jenkins v. Daniels, 125 N .  C., 171; Jervnivzgs v. Hinton,  128 
N.  C., 217; Winders  v. Hill, 144 N .  C., 617; Henry  v. Hilliard, 155 
N. C., 378. 
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A. I f .  LEE ET AL. V. L. A. McKOY, EXECUTRIX, THOMAS H. McKOY ET AL. 

1. The statute of limitations is suspended by The Code, sec. 162, in the following 
cases: (I) When the person against whom a cause of action exists becomes 
a nonresident, whether he remain continuously absent for a year ok occa- 
sionally visits the State;  (2) when such person retains his residence, but 
is absent from the State continuously for  one year or more. 

2. I f  a party is a nonresident of the State where the cause of sction accrues, 
the "return to the State," specified in section 162, as  necessary to put the 
statute of limitations i n  motion, is a return, animo manenda-not a casual 
appearance in the State, passing through it, or even making a visit here. 

3. A judgment against the personal representative on a debt of his intestate i s  
a n  estoppel uRon the real representative, and in the absence of fraud or 
collusion is not open to a plea of the statute of limitations on the pa r t  
of the real representatives. 

4. I f  an  action is  brought by a creditor against the personal representative of 
his deceased debtor within seven years, etc., but by delays in the courts 
judgment is not obtained until after  seven years, the real representative 
is  not protected by the statute of limitations when it i s  sought to subject 
the decedent's lands to  the payment of such debt. 

5. Upon the death of a debtor the creditor's remedies are  primarily against the 
personal representative; he cannot maintain a n  action against the real 
representative until the personal estate has been exhausted or, if that  has 
been wasted, until the bond of the personal representative has been ex- 
hausted, but he may sue both the personal and real representative i n  one 
action in order to avoid circumlocution. 

6. I t  is the duty of the personal representative to take appropriate steps to  
subject the real estate of decedent to the payment of debts. I f  he is dere- 
lict in this matter the creditor has a remedy to enforce a sale of the real 
estate under sections 1436, 1474 of The Code. 

7. The decision in Syme v. Badger, 96 N. C., 197, as  to the seven-year statute of 
limitations seems to have been founded upon a mistaken line of reasoning 
and, having been several times doubted in former decisions, is  now positive- 
ly overruled, as  is  also the case of Andres v. Powell, 97 N. C., 155. The 
ruling in Syme v. Badger would bar a cause of action before the right to  
sue on i t  had accrued. 

( 519 ) ACTION tried b e f o r e  Graham, J., and a jury, at Fall Term, 
1895, of SAMPSON. 

A. A. McKoy died 11 November, 1885, se i zed  of real and p e r s o n a l  
p r o p e r t y .  On 13 November, 1885, L. A. McKoy qua l i f i ed  as .executrix 
u n d e r  his last will and testament, and on the 1 9 t h  made advertisement 
for creditors. 

320 



N. C.] FEBR,UARY TERM, 1896. 

On 11 February, 1892, plaintiff A. BI. Lee recovered judgment 
before a justice of the peace against defendant executrix on a note, 
under seal, due 1 January, 1883, for $74.49, and on an account due 
a t  his death $106.53, which were docketed in the Superior Court on 
11 February, 1892. 

On 22 April, 1892, an action was instituted against de- ( 520 ) 
fendant executrix by A. M. Lee, for himself and all other 
creditors, to enforce said judgments. 

Under an order of court F. R. Cooper was appointed referee to 
take and state an account. At the hearing the accounts of the other 
plaintiffs were passed upon, as set forth in the report of the referee. 
I t  appeared from said report that such assets as had gone into the 
hands of the executrix were wasted and that she was insolvent. Where- 
upon an order was issued making Thomas H. McKoy and A. McK. 
Griggs, heirs at law and devisees of A. A. McKoy, and L. A. McKoy, 
guardian ad litent of A. McK. Griggs, parties defendant, and that 
summons issue. 

On 28 January, 1895, Thomas H. McKoy was brought into court, 
and 25 September, 1895, defendant A. McKoy Griggs and his guardian 
were likewise brought into court. Their answers were filed on the 
above respective dates, and they plead that under The Code, see. 153, 
subsec. 3, their lands could not be charged with their ancestor's debts. 

Plaintiffs reply that at  the time of the death of his father, A. A. 
McKoy, and for many years thereafter, Thomas H. AfcKoy was a non- 
resident of the State and the statute does not apply to him. Thomas 
H. McKoy denies that he was a nonresident, and alleges that he never 
gave up his residence in Sampson County and that at  no time was he 
ever absent from the State as much as twelve months continuously, 

The following issue was submitted to the jury, to which they rk- 
sponded in the affirmative: "Did plaintiffs7 cause of action against 
defendants accrue more than seven years prior to service of sum- 
mons on T. H. McKoy?" 

Several witnesses were examined as to the residence of 
Thomas H. IUcKoy, how frequently he visited the State, the ( 521 ) 
duration of his absences from and stays in the State. 

Upon the close of the evidence the court charged the jury that, if 
they believed the evidence introduced by the plaintiffs, then Thomas 
H. McKoy was not continuously absent from this State for more than 
one year since the cause of action accrued, and therefore the time that 
he was absent from the State should not be deducted from the date 
at  which the various causes of action accrued, and if that was not 
done, then the said causes of action were barred by the statute of 
limitations, and they should answer the issue "Yes." 

118-21 321 



IN THE SUPREME COURT. [I18 

Plaintiffs objected to the charge, and excepted. There was a ver- 
dict and judgment for the defendants. Plaintiffs appealed. 

As the decision of the court is based upon a construction of the 
statutes, and does not turn upon the statements as made by the wit- 
nesses, it is deemed unnecessary to set out the testimony here. 

The referee's report shows other debts' outstanding against the 
estate of A. A. McKoy. The facts as to these debts sufficiently appear 
in the opinion of the Court. 

T. M. Lee, R. 0. Burton and J. D. Iierr for plaintiffs. 
H. E. Paison and Allen & Dortch for defendants. 

CT'ARK, J. The Code, sec. 162, pro-~ides that if, after a cause of 
action accrues against any person, he shall depart from and reside 
out of the State or remain continuously absent from the State for the 
space of one year or more, the time of his absence shall not be counted 

as any part of the time limited for the commencement of the 
( 522 ) action. When a person becomes a nonresident of the State i t  

is not necessary that he should remain continuously out of the 
State one year to stop the running of the statute, nor would oc- 
casional visits to the State put the statute in motion. Arnzfield v. 
Moore, 97 N. C., 34. While he is a nonresident, and from the time he 
becomes such, the statute is ipso facto suspended. When a person, 
though still retaining his residence in the State, is continuously absent 
from i t  for one year, the statute is suspended during such continued 
absence. Armfield v. Jiroore, supra. His Honor erred in putting only 
the latter theory to the jury. There being evidence tending to show that 
Thomas H. M C K O ~  was a nonresident of the State, it was error to in- 
struct the jury that if he had not been continuously absent from the 
State for more than one year the statute had not been suspended. If 
the party is a nonresident of the State when the cause of action ac- 
crues, the "return to the State," specified by section 162 as neces- 
sary to put the statute in motion, is a return with a view to residence 
-not a casual appearance in the State, passing through it, or even 
making a visit here. Armfield v. iioore, supra. 

The instruction was also erroneous in charging that if Thomas H. 
McKoy had not been continuously absent from the State for one year 
the causes of action were barred, for the further reason that, judg- 
ment having been obtained against the administratrix on two of the 
claims within seven years next after her qualification, and there being 
no exception to the finding of fact by the referee that there was no 
personal estate to pay said debts, and it being admitted that the 
executrix had no funds in hand and was insolvent, it was not open to 
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the heirs at  law to plead the statute of limitations against such judg- 
ments, there being no allegation of collusion. Brittain v. Diclcson, 104 
N. C., 547; Woodlief v. Bragg, 108 N.  C., 571, citing Speer v. 
James, 94 N.  C., 417; Long v. Oxford, 108 N.  C., 280. The ( 523 ) 
latter case cites, also, Proctor v. Proctor, 105 N.  C., 222; 
Smith v. Brown, 101 N.  C., 347. 

There remains for consideration only the inquiry whether the 
heirs at  law are protected by the statute of limitations as to the other 
debts, as to which action was brought against the administratrix with- 
in the statutory period but on which judgment was not obtained till af- 
ter it had expired. In  Proctor v. Proctor, supra, it was pointed out that 
in Bevers v. Park, 88 N .  C., 456, it had been held that the heir could 
plead the statute against a debt not reduced to judgment against the 
administrator, and as to which the latter might plead the statute in a 
special proceeding by him for permission to sell real estate for assets, 
but that in Speer v. James, supra, this had been restricted by hold- 
ing that the heir could not plead the statute of limitations against a 
judgment obtained against the personal representative unless fraud 
or collusion in obtaining such judgment is shown. 

The question presented, therefore, is so much of the ruling in  
Syme v. Badger, 96 N.  C., 197, as holds that the realty is protected 
from liability for the debts of the deceased if the statutory period of 
seven years has expired, even though the creditor had begun proceed- 
ings within the seven years against the personal representative to 
enforce his claim, but by delays in the court had failed to obtain judg- 
ment till after that period. This decision has been much questioned 
and has been repeatedly shaken, among other cases, in Woodlief v. 
Bragg, supra, and Smith v. Brown, 101 N.  C., 347, bottom of p. 352. 
I t  may be noted that its supporting case, Andres v. Powell, 97 N. C., 
155, which protected the heir at  law by the lapse of seven years from 
the qualification of the personal representatives, even as to causes 
of action accruing subsequently to the death of the decedent, 
was overruled in Miller v. Shoaf, 110 N.  C., 319, thereby estab- ( 524 ) 
lishing the dissenting opinion of Merrimon, J., in Aqzdres v. 
Powell as the correct statement of the law. And we now deem it our 
duty to overrule the decision in Syme v. Badger, which, after the long 
and repeated consideration given it, seems to have been founded upon 
a mistaken line of reasoning. In  Smith v. Brown, supra, pp. 352, 353, 
Smith, C. J., seems himself to question the reasoning in Syme v. Bad- 
ger. Since the obtaining a judgment against the personal representa- 
tives prevents the bar of the statute as to the real representatives, 
there can be no reason why the latter are not equally prohibited from 
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pleading the statute when the action was begun against the personal 
representatives within seven years, but by delays in the courts judg- 
ment was not had against them after the lapse of seven years. 

At the death of the debtor the creditor had simply a cause of action 
against the personal representative to establish his* debt. He could 
not sue the heir, because the liability of the land held by the heir was 
secondary, conditioned upon the failure of the personal estate. If the 
creditor had ignored the personal representative and sued the heir, he 
would have been nonsuited, because he had no personal claim against 
the heir. If he had established his debt against the personal repre- 
sentative, and, there being sufficient personal assets, he had then sued 
the heir to subject the land, he would have been nonsuited. Latham v. 
Bell, 69 N.  C., 135, which has been repeatedly cited and approved. 
Womack's Digest, No., 4885. He must in all cases work out his right to 
subject the land through the personal representative, because the exis- 
tence of assets or, if they had been wasted, the solvency of the bond 

of the administrator is a sufficient answer to the claim to sell 
( 52.5 ) the land. If the creditor establishes his debt, it then becomes 

the duty of the personal representative to subject the land. If 
he fails to do so, the law gives the creditor a remedy to enforce the sale. 
The Code, secs. 1436, 1474. The creditor is not even a necessary party 
to the action brought by the personal representative. Pelletier v. 
Snunders, 67 N. C., 261; Smith v. Brown, 101 N .  C., 347, 352. 

The liability is that of the land, and not of the heir as such (Speer 
v. Janaes, 94 N.  C., 417), and is secondary. The creditor, therefore, 
has done what is required of him when he presents his claim and has 
it acknowledged by the personal representative or establishes it by 
judgment. He has no cause of action against the heir, and the ruling 
in Syme v. Badger would bar the cause of action before the right to 
sue arose. 

The language of the statute is confined to actions by a creditor, 
whereas the duty to subject the land rests primarily on the personal 
representative. If the statute was intended to have the broad effect 
attributed to it in Syme v. Badger, the personal representative would 
have been named. I t  would be anomalous to bar the creditor in seven 
years and the personal representative in ten years. The Code, see. 158. 

The statute was intended to be restricted to cases where the credi- 
tor's action lies against the personal representative as such, e, g., the 
right to enforce specific performance or some lien or trust not covered 
by other provisions of The Code. Smith v. Brown, supra, p. 352. This 
is the only way to avoid the absurdity of barring a cause of action be- 
fore it arises. When the creditor, seeking merely to collect his debt, 
is not barred as against the personal representative, he cannot be 

324 



N. C.] FEBRUARY TERM, 1896. 

barred as against the land which that representative is to sub- 
ject. I n  the present case proceedings against the administra- ( 526 ) 
trix were instituted within the seven years after her qualifica- 
tion and making advertisement; and, though the heirs at  law were not 
made parties to the proceedings till after the lapse of seven years, 
the proceedings, not being barred as to the personal representa- 
tive, cannot be barred as to the heirs at  law by The Code, see. 153 
(2) ,  the ground assigned by the court below. I t  may be that 
some of the debts are barred on other grounds. Redrnond v. Pippen ,  
113 N.  C., 90. But that point is not now before us. That in order to 
save circumlocution the heirs at law may be made parties to the pro- 
ceeding against the personal representative is settled by the case of 
L i l l y  v. Wooley ,  94 N .  C., 412, which was cited with approval in Xyrne 
v. Badger ,  supra,  and which has been approved since in Br i t t a in  v. 
Dickson,  104 N.  C., 547. 

Error. 

Cited:  Woodlief  v. Wes te r ,  136 N.  C., 165; Best  v. Best ,  161 N.  C., 
516; Lee  v. Giles, ib., 543; Barnes v. Port ,  169 N.  C., 435. 

CASWELL ASKEW ET AL., EXECUTORS OP J. H. C. BRYAN, V. I?. D. KOONCE 

1. Inasmuch as every allegation of nem matter in an answer not relating to a 
counterclaim is deemed to be controverted by the adverse party as upon a 
direct denial or avoidance (section 268 of The Code), no replication is 
necessary, and a failure to verify a replication, if filed, is immaterial. 

2. To constitute a counterclaim, the demand must be one on which a separate 
action would lie. 

ACTION heard before Graham, J., at Fall Term, 1895, of JONES, on 
the pleadings and exceptions to the report of a referee. 

A replication to the answer was filed, but was not verified. 
His Honor overruled the exceptions to the report of referee ( 527 ) 
and gave judgment for the plaintiff, and defendant appealed. 

J .  B. Batchelor for defendants .  
W .  D. McIver  for p la in t i f .  

FAIRCLOTH, C. J. This action is instituted to recover from the 
defendant money collected by him as an attorney for plaintiff. The 
matter was referred by consent, and to the report several exceptions 
are  filed, all pointing to the findings of fact, which this Court cannot 
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review. The account covers a period of several years. Only one ex- 
ception is relied upon before this Court, and, looking at  the 

( 532 ) report, we can see no error in that. The answer is verified 
but the replication is not. We can see no need for the repli- 

cation in this case, as every allegation of new matter in the answer 
not relating to a counterclaim is to be deemed controverted by the ad- 
verse party, as upon a direct denial or avoidance, as the case may re- 
quire. The Code, sec. 268. It was suggested here that a part of de- 
fendant's answer was a counterclaim, and, not being denied by a veri- 
fied replication, the defendant was entitled to a credit in that respect. 
I t  is beyond our ability to see how a counterclaim could lie to recover 
money already in the defendant's hands, sought to be collected by the 
plaintiff. 

Unless a defendant has some mattkr existing in his favor and 
against the plaintiff on which he could maintain an independent ac- 
tion, such claim would not be a counterclaim. We see no error in the 
trial below. 

Affirmed. 

Cited: McLamb v. McPhail, 126 N. C., 221; Oldham v. Rieger, 145 
N. C., 260. 

1. The attempted sale of land under a mortgage by the heir of the mortgagee is 
without authority and conveys no estate, though i t  seems that the purchaser 
a t  such sale, if acting in good faith, may be subrogated to the rights of the 
mortgagee. 

2. The sale of land under a power contained in a mortgage, in order to be 
valid, must be made in strict compliance with the terms of the power and 
must be openly and fairly conducted. 

3. Plaintiff claimed to have bought the land a t  a sale under a power contained 
in a mortgage executed by seven of ten tenants in common to L., whose 
son and heir assumed to exercise the power of sale. Subsequently two of 
the said seven, together with the other three tenants in common who did 
not join in the mortgage to  L., executed a mortgage to J., cashier of a 
banking association (unincorporated), to secure a note to said association. 
P. subsequently became cashier of the association, and he sold the land 
under the said mortgage to F., and plaintiff became the purchaser. There- 
upon five of the tenants in common (four of whom signed the note and 
mortgage to J.) executed a bond to plaintiff, by which they agreed to sur- 
render possession of the land in default of the payment of a specified sum 
within a certain time. I n  a n  action to foreclose the last-named instrument 
the defendants alleged fraud, that plaintiff had received the benefit of the 
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proceeds of the note executed to J., and that they were not and had never 
been indebted to plaintiff, except on a prior note, which was usurious and 
had been fully paid: Held, that the court erred in refusing to admit evi- 
dence tending to sustain such defense. 

ACTION tried at October Term, 1895, of SAMPSON, before ( 533 ) 
Graham,  J., and a jury. 

Defendant excepted to the issue submitted to the jury, ( 536 ) 
and appealed from the judgment rendered upon the verdict. 

A l l e n  & D o r t c h  and  H.  E. Faison  for p l a i n t i f .  
J .  D. K e r r  for de fendants .  

FURCHES, J. Defendants are the heirs of Irvin Owens, who died 
some time before 1873, and the lands in controversy descended to them 
as his heirs at  law. After the death of their father, Irvin Owens, and 
in May, 1873, a part of the defendants executed thei? note and a rnort- 
gage on the land to one T. 81. Lee to secure a debt the said Owens owed 
to said Lee before Owens' death. After this T. M. Lee died, 
and the debt and mortgage by some means got into.the hands ( 537 ) 
of T. J. Lee, and sometime afterwards, and, as i t  appears, 
about the last of January, 1882, the plaintiff, as he alleges, became the 
purchaser of the land at  a sale made by T. J. Lee under a power con- 
tained in the deed to his father, and, as defendants allege, the plain- 
tiff purchased the note and mortgage from T. J. Lee which defendants 
had given his father; and on the same day the plaintiff bargained and 
sold the land to a part of the defendants for $640.67, taking their note 
for that amount, with interest at  the rate of 12:$ per cent, and exe- 
cuted his bond, obligating himself to make a good deed in fee simple, 
with warranty, upon the payment of the note. Defendants made 
several payments upon this note before February, 1889, which, they 
say, 'paid the note in full. This the plaintiff denies. But however 
this may be, i t  seems that on 16 February, 1887, seven of the defen- 
dants executed a note, under seal, to A. F .  Johnson, as cashier of the 
Clinton Loan Association, for $1,100, which, it is said, the plaintiff 
endorsed (though this does not appear on the copy of the note in the 
record), and defendants executed a mortgage to Johnson, as cashier, 
upon this land to secure this note. I t  is said that plaintiff paid this 
note, and afterwards Johnson resigned his position as cashier and one 
W. L. Faison was elected in his stead. Johnson executed a general 
deed to Faison, in which he undertook to convey and assign to him all 
the assets and effects of said association, consisting of notes and mort- 
gages, etc. Some time after this assignment (the date not given nor 
copy of deed furnished) Faison, under the authority contained in the 
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mortgage from defendant to Johnson, sold the land in dispute, and 
the plaintiff became the purchaser. The Clinton Loan Asso- 

( 538 ) ciation was a partnership and not a corporation, and the plain- 
tiff was a member of the partnership. The $1,100 note given 

by defendants to Johnson, cashier, has endorsed on it the following 
payments: "Received interest for ninety days from 18 May, 1887. 
Received $40 from Thomas Owens on within, 10 March, 1888. F. T. 
Atkins. ' ' 

Defendants, in their answer, allege usury and fraud on the part 
of the plaintiff, and that the $1,100 for which the note and mortgage 

. were given to the Clinton Loan Association was for the benefit of plain- 
tiff and not for their benefit, and they never received a dollar of the 
money. And defendants say if they owe the plaintiff anything (which 
they deny) it is only what may be still due on the $640.67 without 
interest, or, if with interest, then only lawful interest, six per cent, 
should be allowed; and they deny that plaintiff has a good title to the 
land and that he would be able to make them a good title if they pay 
the balance of the $640.67 note, if anything remains due thereon. 

I t  will be noted that only a part of the heirs of Irvin Owens signed 
the note or joined in the mortgage to T. M. Lee, and that they did not 
all join in the note and mortgage to Johnson, cashier. 

The plaintiff does not have and never has had a good and indefeas- 
ible title to this land. If the mortgage to T. M. Lee had been properly 
foreclosed under the power of sale, it could only have conveyed seven- 
tenths of the land, as only seven of the ten heirs of Irvin Owens exe- 
cuted the mortgage. 

If plaintiff only purchased this debt and mortgage, as defendants 
say he did, he would then be the equitable owner and occupy a posi- 
tion similar to that of a mortgagee without the power of sale. If 
T. J .  Lee undertook to sell and .foreclose under the power in the 
mortgage to his father, such sale was without authority and did not 

convey the estate. Dameron v. Eskridge, 104 N. C., 621; 
( 539 ) Strauss u. B. and L. A., post, 556. If plaintiff purchased in 

good faith at such sale, and his money has been applied bom 
fide to the payment of the debt of those who executed the note and 
mortgage, it may be that he may be subrogated to the rights of the 
mortgagee; but as the makers of this mortgage were the owners of 
seven-tenths of this land, upon a satisfaction of the mortgage they 
again became bcith the legal and equitable owners, without any re- 
conveyance from plaintiff or anyone else. 

Having considered the mortgage to Lee, we will now consider the 
mortgage to Johnson, cashier. And defendants had the right to exe- 
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cute a mortgage to Johnson in 1889 for this land, which would be a 
second mortgage as to those who had executed the Lee mortgage; but 
of it was made for the plaintiff's benefit and he got the money, as is 
alleged by defendant, no court exercising equitable jurisdiction will 
allow him to have the land sold, buy it in, then dispossess the defen- 
dants and take their land. 

But, leaving out of view for the present the question of fraud and 
usury, we find the same difficulty in the regularity of the sale made by 
Faison which we found in the sale made by T. J .  Lee, if he sold, as 
plaintiff alleges. "Courts watch with jealousy the foreclosure of 
mortgages under powers of sale contained in them." Dumeron 11. 

Eskridge, supra. We do not say, nor mean to say, that a mortgage 
cannbt be foreclosed by the mortgagee under a power of sale con- 
tained in the mortgage; but we say i t  must be done openly, fairly 
and in compliance with the terms of the power. 

The original debt of plaintiff was only $640.67, evidenced by a 
note with usurious interest at the rate of 12% per cent. There had 
been a number of payments made on this note, and no other 
transaction or cause of indebtedness is shown between plain- ( 540 ) 
tiff -,nd defendants since the execution of that note, and de- 
fendants say there are no others. And we find in the transwipt cf 
record a bond for $1,213.85 to plaintiff, signed by J. M. Crumpler, 
0 .  W. Owens, J. R. Owens, T. J. Owens (who signs with his mark) 
and W. R. Owens, dated 1 February, 1889, in which said defendants 
promise to surrender possession to plaintiffs on 1 January, 1890, 
"unless the sum of $640 is paid to the plaintiff before 1 January, 
1890." I t  seems significant to us that the bond should be for $1,213.85, 
but $640 must be paid by 1 January, 1890, or defendants must sur- 
render possession. 

But, as we have seen, the defendants allege fraud and usury-that 
they owe plaintiff nothing unless it be on the $640 note, and that the 
note and mortgage to the Clinton Loan Association was for the bene- 
fit of the plaintiff, and that he got the money, and not defendants. 
And as evidence to show the amount of the indebtedness and usury, 
the defendants offered in evidence the note they gave the plaintiff on 
1 January, 1882, for $640.67, with interest at  12% per cent. This 
was objected to by plaintiff, excluded by the court, and defendants 
excepted. I n  this there was error. 

Defendants introduced 0 .  W. Owens as a witness, he being one 
of the parties who executed the note and mortgage to the Clinton Loan 
Association, and proposed to prove by him that the note and mort- 
gage were made for the benefit of plaintiff, and that he got the money, 
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and not the defendants. This evidence was objected to by plaintiff, 
excluded by the court, and defendants excepted. In this ruling there 
was error. There were other exceptions which have not been con- 
sidered, as they will likely not arise on another trial. But the errors 
stated above entitle the defendants to a new trial. 

Upon the new trial the court will frame and submit such 
( 541 ) issues as may be necessary to determine whether defendants 

owe plaintiff anything, or for any other consideration except 
the $640.67 note, dated 31 January, 1882, and whether the plaintiff 
got the benefit of the $1,100 note made payable to the Clinton Loan 
Association. If he did, although he may have afterwards paid the 
money back to the association, he will be entitled to no benefit from 
that transaction. And this brings us back to the first proposition- 
do the defendants owe plaintiff for anything outside of the $640.67 
note, and if so, for what? I n  determining the defendants' indebted- 
ness the $640.67 note will be taken as the basis of that indebtedness, 
to be credited with all payments they have made thereon. As plain- 
tiff has charged defendants usurious interest (12% per cent), we do 
not allow him any interest on the $640.67 note. Noore v. Beaman, 
112 N. C., 558. There is error, and a new trial is ordered. 

Error. 

AWRY, J. I concur in the conclusion that a new trial should be 
granted to the defendants, but not in all of the reasoning of the Court 
by which that conclusion is reached. 

Cited: S. c., 120 N. C., 309; Hussey u. Hill, ib., 316; Illonroe u. 
Buchtler, 121 N. C., 104; Churchill v. Turnage, 122 N. C., 333; Brett 
v . ' ~ a v e n ~ o r t ,  151 N. C., 9 ;  Owens v. Wright, 161 N. C., 142. 

A. E. DENTON, AD~~INISTRATOR O F  I?. J. RANDOLPH, DECEASED, V. 

AARON TYSON ET AL. 

1. A widow's claim to her year's allowance has priority over all other claims 
against a decedent's estate except such as are secured by specific liens on 
property, even over funeral expenses and costs of administration. 

2. Where, in the absence of personal assets of a decedent's estate, the adminis- 
trator pays debts out of his own pocket, he is entitled to be subrogated to 
the rights of creditors and to have the land sold for  his reimbursement. 

' 
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3. I n  case of sale of land for assets to pay debts of a decedent, the surplus, after 
paying the debts and costs, remains real estate and cannot be applied to 
the payment of a judgment against the administrator in favor of the widow 
for the balance of her year's allowance. 

PETITION for the sale of land for assets pending in the Superior 
Court of GREENE, transferred to term for trial, and heard before 
Brown, J., at May (Special) Term, 1894. 

From a judgment of his Honor remanding the case to the clerk 
and directing its dismissal and plaintiff appealed. 

The facts are stated by Associate Justice Purches. 

J .  B. Batchelor and S w i f t  Gulloway for plainti f .  
Shepherd & Busbee for difendants.  

* 
FURCHES, J. This is an application by an administrator to sell 

land for assets, and is resisted by the heirs upon'the ground 
that there was sufficient personal property to pay the debts ( 543 ) 
and costs of administration, if the same had been properly 
applied. And i t  appeared on the trial that the year's support of the 
widow had been laid off and assigned to her, which included all the 
personal estate of her husband, except the sum of $89.06 cash on hand 
at  the death of the husband. Besides the specified articles of personal 
property allowed the widow, she was also allowed the sum of $182 
in cash, to be paid her out of the personal estate by the administrator, 
who is the plaintiff. Upon this money allowance he paid the widow 
the $89.06 cash on hand at  the death of the husband and took her 
receipt for the same. The plaintiff then proceeded to pay out of his 
own money, on funeral expenses, costs, attorney fees, etc., $104, and 
asks to be subrogated to the rights of the parties to whom he paid 
this money and for an order of sale. Some of the claims paid by plain- 
tiff are contested as being improperly paid. But, if he had the right 
to pay the $89.06, then it is admitted that the estate would be due the 
plaintiff $43.77 on claims paid by him, which are not disputed by the 
defendants. 

This being an application to sell land for assets, it is not necessary 
that we should pass upon the correctness of the claims paid by plain- 
tiff further than is necessary to see that there are debts unpaid and 
that there are no personal assets ta  pay them. 

This brings us to the question presented in this appeal: Did the 
plaintiff have the right to pay the widow the $89.06 on her year's 
allowance in preference to paying the funeral expenses, cost and 
charges of administration? We think he had. I t  is the duty of the 
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administrator to assign or cause to be assigned to the widow her 
year's support. The Code, sec. 2120. If there is not a sufficiency of 

specific articles on hand to make up the allowance, the balance 
( 544 ) shall be assessed and paid in money. The Code, sec. 2116. 

And this shall have preference over general creditors and 
judgment liens. The Code, see. 2116; Williams v. J O ' I Z ~ S ,  95 N.  C., 
504. I t  does not appear that any of these debts were secured by spe- 
cific liens; but if that were so, i t  could make no difference to the de- 
fendants, as the question with them is debt or no debt; and not as to 
how it is secured. The question of lien could only arise as to creditors. 

There is no allegation of fraud or want of good faith on the part 
of the plaintiff in making these payments; and this being so, he has 
the right to be subrogated to the rights of the creditors and to be 
repaid out of the proceeds arising from ,the sale of land. Turner  v. 
Xhuffler, 108 N. C., 642; Clark v. Willianzs, 70 N. C., 679. But the 
widow will not be entitled to any further payment on her year's sup- 
port out of money arising from the sale of land. And if the land sold 
should bring more than is sufficient to pay the proper expenditures of 
the plaintiff in the course of his administration, the residue will re- 
main. real estate. 

Error. 

( 545 ) 
JOSIAH EXUM v. JASPER BAKER ET AL. 

1. Where the donee of a power of sale has a n  individual interest in the subject- 
matter, independent of the power, a deed by him which makes no reference 
to  the power passes only his private interest. I f  he have no individual 
interest, such a deed will be construed a n  execution of the power. 

2. A deed made by a commissioner of the court which recites a sale under the 
judgment by tl?e commissioner, but does not have the word "commissioner" 
after the signature of the grantor, is  valid. ( V i d e  McLean v. Patterso~z, 
84 N. C., 427). 

ACTION to recover possession of land, tried before Graham, J., at 
December (Special) Term, 1895, of GREENE. 

The defendant admitted possession, but denied title in the plain- 
tiff. The plaintiff offered the following deed in support of his title: 

"Whereas, at  Spring Term, 1889, of the Superior Court of Greene 
County, Josiah Exum and W: D. Wallace, assignees of W. H. -Dail 
& Bro., obtained a judgment of foreclosure against Bryant Baker and 
wife, Mittye Baker, on a certain mortgage set out in the pleadings in 
said action; that Theo. Edwards was appointed a commissioner to sell 
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said land; that said land was by said commissioner duly advertised 
according to law and sold at the courthouse in Snow Hill on the first 
Monday in January, 1890, at which sale Josiah Exum, assignee of 
W. H. Dail & Bro., became the purchaser; that at Spring Term, 1890, 
of said court said sale was duly confirmed: 

"Now, therefore, this deed, made by Theo. Edwards, c~~mmissioner 
aforesaid of Greene County and State of North Carolina, of 
the first part, and Josiah Exum, assignee of W. H. Dail & ( 546 ) 
Bro., of Greene County and said State, of the second part, ' - 
witnesseth : Therefor and in consideration of the premises above, and 
the further consideration of $400, the purchase price, the party of 
the first part has bargained, sold and conveyed and by these presents 
doth bargain, sell and convey to the party of the second part, his 
heirs and assigns, all that tract or parcel of land in Greene County on 
which the said Bryant Baker resides, being the tract of land pur- 
chased of J. T. Freeman on Rice Pocosin, adjoining the lands formerly 
owned by Henry Cannady, Ollin Moore and others, containing eighty 
acres, more or less : To have and to hold the same, and all the heredita- 
ments and appurtenances thereunto or in anywise appertaining, to the 
said party of the second part, his heirs and assigns, in fee simple, 
forever. And the party of the first part, as comnlissioner aforesaid, 
covenants to and with the party of the second part, his heirs and 
assigns, that he will warrant and defend said title to the same and 
against the lawful claims of all persons. 

" In  testimony whereof, I have hereto set my hand and seal, this 
16 April, 1890. 

" THEO. EDWARDS. [Seal.] " 

Duly proved and recorded. 
Defendant objected, upon the ground that plaintiff claimed the 

land through Theo. Edwards, commissioner of the Superior Court, 
whereas said deed was signed by Theo. Edwards in his individual 
capacity, and the attesting clause does not refer to him as the com- 
missioner of the court. 

The court held the deed was invalid, except as against Theo. 
Edwards individually. Plaintiff excepted. 

Plaintiff submitted to a nonsuit and appealed. ( 547 ) 

Xhepherd & Busbee  for plaiqztiff. 
J .  B. Batche lor  for de fendants .  

FAIRCLOTH, C. J., after stating the facts: The sole question pre- 
sented is the validity of the deed offered in evidence to pass title. 
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I n  the argument against it the only reason assigned is that the grantor 
failed to add to his signature the word "commissioner." I t  some- 
times happens that when a deed is defective in form i t  is necessary to 
find the intention of the act. 

I n  this case the intention, from the recitals in the deed, is so 
manifest that the court cannot fail t o  see it. The regularity of the 
proceedings recited in the case is admitted, and also of the sale under 
which the plaintiff claims: 

Wh'en the donee of a power to sell has an interest of his own in the 
property affected by the power, and makes a conveyance of the prop- 
erty without reference to the power, the construction is that he in- 
tends to convey only what he might rightfully convey without the 
power. Towles v. Fisher, 77 N.  C., 437, and the authorities cited by 
counsel in that case. 4 Kent, 334, 335. When, however, the donee 
has no interest in the subject of the conveynace, but only a naked 
power, as in the case before us, then the intent apparent upon the face 
of the instrument to sell would be deemed a sufficient reference to the 
power to make the instrument an execution of it, as the words of the 
instrument could not be otherwise satisfied. Siler v. Ward, 4 N .  C., 
161. 

The case of Brysorz v. Lewis, 84 N. C., 680, relied upon by the 
defendant, was a question of agency and personal liability upon a 
promise to pay money, and does not hit the mark in the present case. 

Error. 

Cited: Herrirzg v. Williams, 158 N.  C., 912. 

( 548 
ARMOUR PACKING COMPANY v. J. DAVIS, RECEIVER 

CUSTOM OF BANKS-DEALINGS BETWEEW BANK AND DEPOSITOR-TITLE TO KEGOTI- 
ABLE INSTRUMENTS-RESTRICTED ENDORSEMENTS-PRESUMPTION AND PROOF 
OF BAILMENT. 

1. A negotiable instrument deposited in a bank, endorsed "for collection," re- 
mains the property of the depositor, and the same rule holds when the writ- 
ten endorsement appears unrestricted, but as a matter of fact  (evidenced by 
express collateral agreement or a tacit understanding t o  be reasonably 
inferred from the course of dealing between the bank and its  depositor) 
the instrument is taken by the bank, not as a purchase, but for collection 
simply. 

2. The fact that a bank has given a depositor credit for the amount of a nego- 
tiable instrument, regularly endorsed, is not conclusive evidence that the 
bank had purcKased the paper and was not a mere bailee thereof. 
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3 .  When a bank habitually credits a depositor's aceount with negotiable instru- 
ments endorsed to it  by such depositor, giving permission to the depositor 
to  draw against such credits, but charges up to the depositor all such 
papers as are not paid on presentation, or deducts such items from the next 
deposit, such a course of dealing stamps the transaction, with reference to 
the title to instrume~lts so endorsed, as being unmistakably a bailment for 
collection simply, and no greater title is vested in the bank. 

ACTION tried before Starbuck, J., at January Term, 1896, of NEW 
HANOVER. 

The Armour Packing Company, by a motion in the cause, in the 
case of Tate v. Bank, pending in the Superior Court of New Hanover, 
sought to recover possession of a certain check by it deposited in the 
said Bank of New Hanover before insolvency, which was un- 
paid and is now held by the defendant receiver and by him ( 549 ) 
claimed to be the property of the bank. The check in con- 
troversy was deposited by petitioner in the bank on 16 June, 1893, 
three days before the appointment of a receiver, and is as follows: 

"No. 189. BALTIMORE, 13 June, '93. 
' 'DROVERS AND NIECHANICS NATIONAL BANK, 

"Pay to the order of J. W. G. Cobb, $312.31. 
( ' E. STENBERGER, 
( ' H. STEXBERGER, 

Attor&y." . 

The check at  the time of its deposit was endorsed as follows: 
"Pay to the order of C. S. McColl. J. W. G. Cobb." 
"Pay to Armour Packing Company or order. C. S. McColl." 
"Armour Packing Go., by H. J. Bierman, Cas." 
The Bank of New Hanover thereupon transmitted the check to the 

Importers and Traders National Bank of New York, endorsed as 
follows : 

"Pay to Importers and Traders National Bank, or order, for col- 
lection for Bank of New Hanover, Wilmington, N. C. 

"W. L. SMITH, Cashier." 

The Importers and Traders National Bank transmitted the check 
to the National Exchange Bank, at  Baltiniore, endorsed as follows: 

"Pay to National Exchange Bank, Baltimore, or order, for collec- 
tion for account of Importers and Traders National Bank, New York." 

The check was presented for payment upon the drawees named 
therein, at  Baltimore, on 21 June, 1893, when payment was 
refused for want of funds in drawees' hands belonging to the ( 550 ) 
drawer to meet the same, and thereupon the check was pro- 
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tested for nonpayment and returned to the defendant, Junius Davis, 
receiver, as aforesaid, on or about 26 June, 1893. 

The further facts are contained in the judgment of his Honor, 
which is in these words : 

This cause came on for trial before Starbuck, J., at the January 
Term, 1896, of New Hanover. By consent of counsel for both parties, 
a jury trial was waived and i t  was agreed that the court should find 
the facts. The court, upon the testimony and exhibits, finds the fol- 
lowing facts : 

At the time of the transaction, hereinafter stated, the 
had its principal place of business at  Kansas City, Mo. I t  had a 
branch business at Wilmington, N. C., under the charge of a local 
manager. The defendant Bank of New Hanover filed a deed of as- 
signment for the benefit of creditors on 1 9  June, 1893, and the defen- 
dant Junius Davis was appointed receiver. 

Previous to and at  the time of the insolvency of the said bank 
petitioner kept a deposit account with the said bank. Deposits of 
money, checks and drafts were made in the said bank from time to 
time by the manager of petitioner's local business at  Wilmington in 
the name of the plaintiff company. The petitioner, through its home 
office at  Kansas City, drew checks against the deposits so made, its 
checks usually being for an amount corresponding to the amount of a 
previous deposit. The manager of the petitioner's said business in 
Wilmington had no authority to check against the deposits made by 
him to the credit of the plaintiff company, but the same were subject 
only to petitioner's check drawn at its home office at Kansas City, 

and this fact was assented to by the defendant bank. 
( 551 ) The course of business between the petitioners and said 

bank was such that from time to time the petitioners would 
make deposits of money, checks, drafts and other negotiable paper by 
simple endorsement, and deposit the same in bank, the deposit slip, 
containing the items of cash, drafts or checks, being prepared by the 
petitioner's local manager. The said bank would at  the time credit 
the whole deposit, money, drafts and checks in the pass book of the 
plaintiffs kept with said bank as one item, one amount; and the de- 
posit so made, including the checks and drafts, would at  once be 
credited by the bank to the account of the petitioners on the books 
of the bank as cash. There was no express agreement between the 
petitoners and the bank with reference to the passing of title to the 
paper deposited. The check sued on  was deposited with the other 
paper and money, amounting in all to $3,485, on 16 June, 1893. The 
whole deposit of $3,485 was credited on the pass book of the peti- 
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tioners as one item and was at once credited by the bank to the ac- 
count of the petitioners as cash on the books of the bank. The said 
check was endorsed in blank by the petitioners. The petitioner at  no 
time overdrew its account. 

The last check of the plaintiff paid by the bank was on 17 June, 
for $2,392. This check was against a deposit of a week before of like 
amount. On 16 June the petitioner had to its credit a balance of 
$6,250. The check in controversy was never drawn against by the 
petitioners. I t  was the custom of the said bank, where paper deposited 
with i t  was returned unpaid, to charge the same back to the depositor, 
if such depositor was an out-of-town customer; if such depositor to 
whom it had been credited was a customer in town, he would give 
the bank a check for it, if he had money to his credit, or take it off 
his deposit ticket when making his next deposit. The bank 
regarded the petitioner as an in-town customer, and so treated ( 532 ) 
it in their dealings. If paper deposited by petitioner and , . 
passed to its credit by the bank was returned unpaid the bank would 
immediately notify petitioner, who was the last endorser, and when 
petitoner's local manager would make his next deposit (he deposited 
daily) the amount of such unpaid paper would be deducted from the 
aggregate of the deposit slip of that day and the said paper delivered 
to the local manager. I t  was also a custom of the bank to mark all 
paper belonging to it and payable out of town, at  sight or on demand, 
upon the day of deposit, and before sending it in the mail, with the 
letters "C. I.," indicating cash item. The paper so marked was 
treated as cash. This is not a general custom of banks, but was a 
custom of the Bank of New Hanover and done for the purpose 
of distinguishing paper deposited with them for credit and paper 
simply left with them for collection. I t  so stamped paper received 
by it from petitioners on deposit, and the draft sued on was so 
stamped. The bank was in the custom of receiving items for col- 
lection, as well as items deposited as cash. This stamp o f  "C. I." 
was used by the bank for its own guidance. Where paper was 
left with the bank for collection, such paper was not treated by 
the bank as cash until actually collected, nor put to the credit of the 
depositor until actually collected. There were several occasions on 
which deposits were made by plaintiff of paper for collection. In  these 
cases the paper was time paper and not due; the petitioner deposited 
them with the bank before maturity, and at maturity, when collected, 
the proceeds were credited to the petitioner. They were not credited 
to the petitioner when the deposit was made. The bank, when paper 
whicl: had been credited was returned unpaid did not notify all en- 
dorsers on such paper, but notified only the depositor to whom i t  had 
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been credited, who was the last endorser. I t  was generally 
( 553 ) understood between the depositors of the bank and the bank 

that if paper so deposited was not paid the depositor would 
repay i t  on its return. The bank looked more to the credit of the 
depositor than anything else in taking paper for deposit and crediting 
it as cash. The general customs at the bank were applicable to its 
dealings with the petitioner. 

The draft sued on was presented for payment upon the drawees 
narned therein at Baltimore, on 21 June, 1893, after the insolvency 
of the defendant bank, when payment was refused, and therefore was 
protested for nonpayment and returned to defendant Junius Davis, 
17eceiver. 

And upon the foregoing facts, it is adjudged by the court that the 
said check or draft mentioned in the petition herein is not property 
of the petitioner, the Armour Packing Company, but is the property 
of said Junius Davis, as receiver of the Bank of New Hanover. 

The costs of this petition, to be taxed by the clerk, must be paid by 
said Armour Packing Company. 

Petitioner appealed, and assigned as error that his Honor erred in 
his conclusion of law upon the facts found, that the said check is not 
the property of the petitioner, but is the property of the defendant 
Davis, as receiver of the Bank of New Hanover. 

Iredell Meares for plaintiff. 
George Rountree and P. B. Manning for defendant. 

CLARK, J. Had the paper, when deposited by the plaintiff in the 
bank, been endorsed "for collection," there can be no question that it 
would have remained the property of the depositor, for the title 

would not have passed. Boykin v. Bank, post, 556. Had the 
( 554 ) paper been collected and the proceeds mingled with the gen- 

eral funds of the bank, even if the paper had been endorsed 
"for collection," the plaintiff would have been a simple contract 
creditor, with no preference over other creditors. Bank v. Bank, 115 
N. C., 226 ; Bank v. Davis, 114 N. C., 343. The point here presented is 
different from either of the above, and has elicited some conflict of 
decision, but it seems now settled by the weight of authority, especially 
the more recent cases, and it is in accordance with the "reason of the 
thing," that while an endorsement "for collection'' of a draft or check 
does not transfer title to the endorsee, but merely constitutes him the 
agent of the endorser, a different result does not follow an unrestricted 
endorsement, where, though the endorser is credited and the endorsee 
charged with the amount of such paper, it appears as a fact that the en- 
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dorsee does not become unconditionally responsible for such amount 
until the check or draft is actually paid. Bank v .  Hubbell, 117 N .  Y., 
384 (15 Am. St., 515). In  a very recent case ( I n  re Bank, 45 Am. St., 
454; 56 Minor, 119) the Court says: "There can be no doubt that, if 
a draft or other paper is delivered to a bank for collection, the mere 
fact that the endorsement of the owner is unrestricted will not, as 
between him and the bank, make the latter the owner of the property. 
Neither is i t  conclusive upon the question of the ownership of .the 
paper that before collection the amount of it is credited to the cus- 
tomer's account, against which he has the privilege of drawing by 
check. Such privilege is merely gratuitous, if the bank may cancel the 
credit or charge back the paper to the customer's account when it is 
not paid by the maker or drawee. Gites v .  Perkins, 9 East, 12; Levi 
v. Bank,  5 Dill., 104; Balback v .  Prelinghuisen, 15 Fed., 675." 
And in a late case in the United States Circuit Court of Ap- ( 555 ) 
peals (Beal v. Sornerville, 50 Fed., 647) the same principle 
is affirmed, the Court pointing out that, though the amount of the 
paper may be at  once placed to the credit of the depositor, with per- 
mission to him to draw against it, yet if the tacit understanding from 
the course of dealings between the parties is that if the paper is not 
paid the amount thereof is to be charged back to the depositor's ac- 
count, this is really a bailment for collection, and, as between the 
depositor and the bank, the title never passed, it having passed sub 
modo only as between the bank and the payee. As between the de- 
positor and the bank, the question whether title passes or not depends 
upon whether as a matter of fact the paper was taken for collection, 
though not so restricted by an endorsement to that effect, or whether 
i t  was taken absolutely as a purchase or discount. To the same pur- 
port are Balbach v .  Prelinyhuisen, supra; Scott v .  Bank, 23 N.  Y. ,  
289, and 2 Morse Banks, see. 583c. In  the present case it is found 
that the tacit agreement between the parties, from their course of 
dealings, was that, though the amount was credited to the depositor 
and he could draw against it, yet if the paper so deposited was not 
paid on presentation the amount thereof was to be charged up to the 
depositor's account or taken off his next deposit ticket. This stamps 
the transaction as being unmistakably a bailment for collection. As 
nothing had passed, the fact that the bank had simply given the 
depositor credit on its books would not make the bank a purchaser 
for value. Bank v .  Davis, 114 N .  C., 335, citing Mann v .  Bank,  30 
Kan., 412 ; Bank v .  Valentine, 18 Hun., 416 ; Bank v .  Newell, 71 Miss., 
308. 

I t  was further said in I n  re Bank,  supra: "Of course, in all such 
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cases the banker, like a factor, has a lien for advances made on 
( 556 ) the faith of the paper, and consequently the claim of the 

customer may be modified by the state of his account." No 
such question, however, arises in this case, the balance of the plain- 
tiff's account, independent of this check, being in its favor at  the 
time of the failure of the bank. Upon the facts found, the check is 
the property of the plaintiff. 

Reversed. 

. Cited:  Cot ton  Mills v. W e d ,  129 N.  C., 456; Davis v. Lumber  Co., 
130 N.  C., 176; Mfg .  Co. v. Tierney ,  133 N. C., 637; B a n k  v. Oil Mills, 
150 N. C., 721; B a n k  v. Exum, 163 N. C., 202; Bank  v. Roberts, 168 
N.  C., 476; W o r t h  Co. v .  Peed Co., 172 N .  C.,  342. 

W. H. STRAUSS, ON BEHALF 01" HIMSELF AND OTHERS, V. CAROLINA INTER- 
STATE BUILDING AND LOAN A4SSOCIATION 

1. The rules for the adjustment of the affairs of insolvent building and. loan 
associations laid down in this case on the former appeal (117 N. C., 308) 
affirmed. 

2. A receiver appointed by the court cannot exercise the powers of sale contained 
in  a mortgage to  the corporation of which he is the receiver, nor can the 
court confer such a power upon him until the mortgagor is properly before 
the court. 

3. Orders for  the distribution of a fund among creditors should not be made 
until the fund is i n  court. Such orders may be made a t  any time as t o  
funds then in court. 

4. I t  is the duty of a receiver to appeal when he thinks the party or corporation 
he represents has not had justice; but it is  not his duty to  appeal in the 
interests of one creditor or stockholder as against another, as  they can look 
after their own interests. 

PETITION in the cause, in a creditor's bill, entitled 
( 557 ) " Strauss," on behalf of himself and all other creditors, etc., 

against Carolina Interstate Building and Loan Association, 
heard by Graham, J., at  chambers, in October, 1895. 

The order made, and from which the receivers and nonborrowing 
members of the association appealed, is as follows: 

This action coming on to be heard before his Honor, A. W. Graham, 
Judge, presiding in the Sixth Judicial District, a t  chambers, at Clin- 
ton, N. C., on 11 October, 1895, by consent of all parties thereto, upon 
the petition of Iredell Meares and P. B. Manning, receivers of the 
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defendant, the Carolina Interstate Building and Loan Association, 
praying the court for direction and instruction as to the winding up 
and settlement of the affairs of said corporation, with and among the 
members and shareholders thereof, and the same being argued by coun- 
sel for said receivers and borrowing members of said defendant corpo- 
ration, respectively, and considered by the court, the court rejects all 
of the plans of settlement suggested in the petition of said receivers, 
and now orders, adjudges and decrees, and the said receivers are 
hereby advised and directed to wind up, adjust and settle the affairs 
of said corporation defendant, and distribute the assets thereof 
among the respective members or shareholders of said corporation 
upon the principles and in the manner following, that is to say: In  
the settlement with members of said corporation who have borrowed 
money therefrom, and secured the said loan, either by a pledge of 
stock or by pledge of stock and mortgage on property, and who are 
now indebted to said association, the said receivers shall charge the 
said borrowing member with the amount of money loaned to him by 
said association, charging interest thereon from the date of said loan 
to 24 July, 1895, at  the rate of 6 per cent per annum, and said 
member shall be credited with all sums of money paid in by ( 558 ) 
him, whether paid as dues, fines, premiums or in any other 
manner, and also with interest on all of said payments from the re- 
spective dates thereof until the said 24 July, 1895, and the sum so 
ascertained shall be deducted from the amount of the loan to said 
member by the association, and the balance remaining shall be the 
debt due and owing by said member to the said association, and shall 
bear interest from the said 24 July, 1895, until paid, at the rate of .6 
per cent per annum, and be secured by the mortgage executed by said 
member to the association securing the original loan; and upon the 
payment of said balance so ascertained, with all interest thereon, the 
mortgage given as aforesaid shall be discharged by said receivers 
according to law. The said receivers shall ascertain, as aforesaid, the 
amount due by each and every member or shareholder of said asso- 
ciation, and shall notify him in writing of the same and demand pay- 
ment thereof; and if the said amount due by said member shall not be 
paid within thirty days after service of said notice the said receivers 
shall in their discretion proceed, either under the power of sale con- 
tained in said mortgage or by proceedings in the proper court having 
jurisdiction, to foreclose said mortgage and sell the property conveyed 
thereby, upon such terms as to said receivers shall seem best or said 
court may prescribe; and in those cases where only a pledge of stock 
was made as security for the loan, upon such default the said receivers 
shall in their discretion bring suit against the member personally to 
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recover the balances due said association by him. Upon the ascertain- 
ment in the manner aforesaid of the balance due by the borrowing 
members to the association, and the payment thereof, such borrowing 

member shall cease to be a member of said association and shall 
( 559 ) be discharged from all further liability to said association, 

either as debtor or stockholder, and shall, have no right to 
participate in the distribution of the assets of said association, but 
his stock shall be deemed canceled and surrendered. All sums of 
money collected from borrowing members, as hereinbefore directed, 
shall be held by said receivers and applied by them, with all other 
assets of said association, first, to the payment of costs, charges and 
expenses of executing the trust of said receivership ; secondly, to the 
payment of the creditors of said association in full; and the residue 
thereof shall be distributed equally and ratably among the nonborrow- 
ing members of the association in proportion to the amounts paid in by 
them, respectively, upon the shares of stock held by them, including 
the interest upon said several payments from the average date thereof 

' 

until the said 24 July, 1895. And the court doth retain this cause for 
further direction. 

Iredell Meares and P. B. Manning, the receivers of the defendant 
corporation and the nonborrowing shareholders of said corporation, 
make the following assignment of errors to the order of the Hon. A. 
W. Graham, Judge, made on 17 October, 1895, in the above-entitled 
action, to-wit : 

2. That the court erred in advising and directing the receivers of 
the said defendant corporation to wind up, adjust and settle the affairs 
of said corporation and distribute the assets thereof among the respec- 
tive members or shareholders of said corporation upon the principles 
and in the manner following-that is to say: "In the settlement with 
members of said corporation who have borrowed money therefrom 

and secured the said loan, either by a pledge of stock or by 
( 560 ) pledge of stock and mortgage on property, and who are now 

indebted to said association, the said receivers shall charge 
the said borrowing member with the amount of money loaned to him 
by said association, charging interest thereon from date of said loan 
to 24 July, 1895, at  the rate of 6 per cent per aanum; and said mem- 
ber shall be credited with all sums of money paid in by him, whether 
paid as dues, fines, premiums or in any other manner, and also with 
interest on all of said payments from the respective dates thereof until 
the said 24 July, 1895, and the sum so ascertained shall be deducted 
from the amount of the loan to said member by the association, and 
the balance remaining shall be the debt due and owing by said member 
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to the said association, and shall bear interest from the said 24 July, 
1895, until paid, at  the rate of 6 per cent per annum, and be secured 
by the mortgage executed by said member to the association securing 
the original loan ; and upon the payment of said balance so ascertained, 
with all interest thereon, the mortgage given as aforesaid shall be re- 
leased and discharged by said receivers according to law." 

3. That the court erred in holding that, "upon the ascertainment 
in the manner aforesaid of the balance due by the borrowing members 
to the association, and the payment thereof, such borrowing members 
shall cease to be a member of said association and shall be discharged 
from all further liability to said assodiation, either as debtor or stock- 
holder, and shall have no right to participate in the distribution of the 
assets of the association, but his stock shall be deemed canceled and 
surrendered. " 
, 4. That the court erred in holding that "all sums of money col- 
lected from borrowing members as hereinbefore directed shall be held 
by said receivers and applied by them, with all other assets of said 
association, first, to the payment of the costs, charges and 
expenses of executing the trust of said receivership ; secondly, ( 561 ) 
to the payment of the creditors of said association in full, and 
the residue thereof shall be distributed equally and ratably among 
the nonborrowing members of the association in proportion to the 
amounts paid in by them, respectively, upon the shares of stock held 
by them, including the interest upon said several payments from the 
average date thereof until 24 July, 1895." 

Ricaud & Wei l l  and E. S.  Martin for receivers. 
Al len  & Dordch for borrowers. 

FURCHES, J. At the last term, upon the application of the re- 
ceivers, we undertook to give them such directions as we thought neces- 
sary to enable them to proceed with their work in collecting the assets 
of this insolvent association, to the end that the rights and interests of 
all parties might be finally adjusted and settled; and the case coming 
on for further directions upon the opinion of this Court, his Honor, 
at January Term, 1896, entered up another judgment, from which 
the receivers and the nonborrowing members again appealed; a d  
in this appeal we are asked to review and modify the opinion hereto- 
fore given; and if we cannot, or do not do that, then we aye asked to 
review the judgment of the court as made. We do not a'dmit that i t  
would be consistent with the practice of this Court for us to review 
the opinion at  the last term in this way. I t  is not the mode pointed 
out by the published rules of practice of the Court; but as it was in 
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the nature of instructions to the receivers who act under authoritv 
from the Court, we have re-examined what we then said and find no 
reason to change or modify the opinion. The object the Court had in 
view was a fair and equitable adjustment between all parties niutually 

interested in the concern; and upon a re-examination of the 
( 562 ) matter we are satisfied that the instructions then given are 

sustained by reason and authority, and if followed will result 
in substantially effecting the purpose we intended. The modification 
mostly insisted on was that part where it is said: "We know of no law 
authorizing the receivers to foreclose the mortgages under the powers 
contained in the mortgages." And upon a reconsideration of this we 
do not wish tp change what we then said. The receivers have no legal 
estate in the mortgaged property, and instead of the case of Dameron 
v. Eskridge, 104 N. C., 621, sustaining the right of the receivers to 
foreclose under the powers, it seems to us to sustain the other view. 
I t  may be possible, if this point was presented in a case before the 
Court, a foreclosure by the receivers under the powers contained in the 
n~ortgages might be sustained; but if we were to so hold in this mat- 
tcr-where the mortgagors are not before the Court-it would be but 
obiter and they would not be bound by it. So, without discussing the 
matter further, we think there is sufficient reason why we should make 
no change in what was said when the case was here at  the last term. 

We have no doubt that his Honor intended to observe the ruling 
of this Court in his judgment; but we do not think he did so. We 
expressly decline to give any direction as to the distribution of the 
fund. We said this should not be done until the fund is in court. 
And his Honor's judgment directs the receivers "to collect and dis- 
tribute the assets thereof among the respective members or share- 
holders of said corporation, upon the principles and in the manner 
following." This was in violation of the opinion of this Court. A 
distribution was not intended to be made and should not be made 
until funds are in court to be distributed. Of course, the receivers 

should be authorized to use such funds in their hands as may 
( 563 ) become necessary to defray expenses of collection, but they 

should not pay out or distribute any other money, except 
under the order of the conrt, after it has been collected and reported 
to  the court. Such order may be made at  any time upon the fund 
then in court. 

This following paragraph of his Honor's judgment is objected to 
by appellants, to wit: "And upon the payment of said balance so as- 
certained, with all interest thereon, the mortgage given as aforesaid 
shall be released and discharged by the receivers according to law." 
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This paragraph is not provided for in the opinion at  last term, nor 
does i t  conflict with anything then said, unless it tends to disturb the 
equitable adjustment therein provided for. We are not sufficiently 
advised as to what result i t  would have upon the final settlement to 
say whether or not i t  is in violation of the rules we have laid down 
for final settlement. If it would disturb this rule of equitable adjust- 
ment, then i t  should be left out, but if it does not do this we see 
no objection to it. I t  should be settled upon a consideration of the 
principle of equitable adjustment, as we have stated, and which his 
Honor will fully investigate. But the receivers will not act upon this 
paragraph until it is considered and passed upon by the court below 
upon the filing of this question. 

We call attention to the fact that the receivers are appellants now 
and at  the last term, when i t  does not appear that any question is 
presented in which the corporation is interested. There are cases in 
which it is the duty of receivers to appeal, where they think the party 
or corporation they represent has not had justice, but it is not con- 
sidered to be their duty to appeal in the interest of one portion of 
the corporators-stockholders-against the other; and as to 
their duties i t  is expected they will observe the directions of ( 564 ) 
the court from whom they received their appointments. If 
any of the parties interested as corporators think the judge's instruc- 
tions are erroneous and injurious to them, they may appeal. Let 
this opinion be certified. 

Error. 

Cited: Atkins v. Crumpler, ante, 539; Thompsoqz v. Loan Assn., 
120 N. C., 424; Howell v. B. d5 L. Asso., ib., 287; Meares v. Davis, 
121 N. C., 129; Meares v. Duncan, 123 N. C., 205; Williams v. Max- . 
well, ib., 594; Lunzber Co. v. Lunzber, 152 N. C., 271; B. d5 L. Asso. 
a. Blalock, 160 N. C., 492. 
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J. W. CRAVEN, ADXINISTRATOR OF ISABELLL4 CRAVEN, V. W. S. RUSSELL 

1. Where, in the course of the trial of an  action for the recovery of specific 
personal property, i t  developed that  a t  the commencement of the action 
the defendant was not in possession of the property, having sold i t  imme- 
diately after plaintiff's demand, i t  mas proper to permit plaintiff to amend 
his complaint so as  to charge a conversion of the property; for in such 
case, the scope of the action not being changed and there being no incon- 
sistency between the action as  amended and as  originally begun, the de- 
fendant could not be hurt by the amendment. 

2. The declarations of an  agent in regard to a transaction after the termination 
of the agency do not affect the aforetime principal and are not admissible 
as  testimony against the latter. 

ACTION tried before Greene, J., and a jury, at January Term, 
1896, of MOORE. 

( 565 ) From a judgment for the defendant the plaintiff appealed. 
The facts are sufficiently set out in the opinion of Associate 

Jus t i ce  Montgonzery. 

Douylass  & Spence  for plaintiff .  
W .  E. Murch ison  and  N .  A. Sinclair  contra.  

MONTGOMERY, J. This action was originally commenced for the 
recovery of certain personal property which the plaintiff alleged the 
defendant unlawfully withheld from him. In  the course of the trial ' 

it was developed that the defendant was not in the possession of the 
property when the action was commenced, he having, after demand 
upon him and before the action was brought, sold the same and eon- 
verted the proceeds to his own use. Upon this condition of things the 
court allowed the plaintiff's motion to amend his complaint so as to 
charge a conversion of the property by the defendant. The defendant 
excepted. There is no force in the exception. The proof requisite to 
make out the case after the amendment was exactly the proof required 
to make out the case under the original complaint, except as to that 
concerning the sale of the personal property, and that is no material 
variance. The scope of the action was not changed, and there is no 
inconsistency between the action as amended and the action as origi- 
nally constituted. The defendant could not have been prejudiced by 
the amendment. Carpenter  v. Huffs te l ler ,  87 N .  C.,  273 ; E l y  v. E a r l y ,  
94 N. C., 1. 

The defendant, Russell, a witness for himself, was allowed to 
testify, against the objection of the plaintiff, that the aforetime agent 
of the plaintiff's intestate, long after his agency had ceased, had told 
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the witness that a part of the alleged debt due to the plaintiff's intcs- 
tate by Glosson for advances to make the crop of 1891 \%as not 
for such consideration, but for the purchase of a mule by ( 566 ) 
Glosson in 1890. This testimony was clearly incompetent and 
ought not to have been received. "What an agent says in the course 
of doing an act in the scope of his agency, characterizing or qualify- 
ing the act, is admissible as a part of the res gestae, but if his right to 
act in the particular matter in question has ceased, his declarations are 
mere hearsay, which do not affect the principle." Snaith v. R. R., 
68 N. C., 107. This has been approved in Branch v. R. B., 88 N .  C., 
573, and in Southerland v. R. R., 106 N. C., 100. 

There is error in the proceedings of the court below, as pointed 
out, and the plaintiff is entitled to a new trial. 

New Trial. 

Cited:  Mfy. Co. v. Bly the ,  127 N. C., 327; McEnty re  u. Cotton 
Mills, 132 N. C., 600; Lassiter v. R. R., 136 N .  C., 95; Hardware Co. 
v. Banking  Co., 169 N. C., 747. 

BOYKIN, SEDDON & CO. v. BANK OF FAYETTEVILLE 

Where plaintiff sent a draf t  to  N. H. bank for collection, and the bank sent it, 
with like endorsement to  its correspondent, the Bank of F., which collected 
the draf t  and credited the proceeds to  the account of the N. H. Bank: Held, 
that  the restrictive endorsement, ' ' for collection, " was notice to  the Bank 
of F. tha t  the plaintiff was the owner of the draf t  and tha t  the N. H. 
bank was only an  agent, and the fac t  that  the proceeds were placed to the 
credit of the latter bank (but not actually paid over) is  no defense to an  
action by the plaintiff. 

APPEAL from a judgment of a justice of the peace, heard by H o b ,  
J., at  November Term, 1895, of CUMBERLAND. 

The action was brought to recover the amount of a draft ( 567 ) 
sent by the plaintiff to the Bank of New Hanover, at  Wilming- 
ton, endorsed "for collection and remittance," and by the latter bank 
sent to the defendant. 

On the trial John C. Haigh testified as follows: "Received draft 
from Bank of New Hanover. Draft accepted and paid by A. E .  
Rankin & Co. Gave bank credit for it. Didn't send them any money. 
Paid 17 June, 1893, by Rankin & Co. Didn't send any money; did not 
account for it, except notified them it was paid and put to their credit 
on night of 17 June (Saturday). On morning 19th (Monday) heard 
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of failure of bank. Mailed notice of payment on 17th; think i t  was 
late in afternoon when notice was mailed-after banking hours. Dis- 
tance from Fayetteville, 75 miles. Couldn't have reached Wilming- 
ton before Monday. " 

Cross-examination : "Draft reached us in ordinary course of busl- 
ness, for collection, from Bank of New Hanover. Kept running and 
reciprocal account with Bank of New Hanover. Entered credits a id 
let run up to $4,000 or $5,000, and then settlement had and balavcd 
remitted. This was the method of dealing between banks and flie 
usual, universal custom between banks. Money, $82.50, on 17 Jnne, 
put to credit of Bank of New Hanover and entered on books of de- 
fendant bank to its credit. We had no information endorsement on 
draft when we got it." 

The court held that the entries on the back of the draft were notice 
to defendant bank that the draft was held for collection only, and that 
on the evidence, if believed, defendant was responsible, and so in- 
structed jury. 

Defendant excepted to the ruling of the court, contending that 
when defendant bank collected money and entered same to the credit 

of the Bank of New Hanover, and mailed notice, the obliga- 
( 568 ) tion of defendant bank to the plaintiffs ceased, and the plain- 

tiffs were thereafter only creditors to the Bank of New Han- 
over. 

Defendant appealed from judgment for plaintiff. 

H. L. Cook for plaintif. 
R. P. Buxton for defendant. 

CLARK, J .  The endorsement on the paper, "for collection," was 
notice to the defendant that the plaintiff was the owner of the same, 
and that the Wilmington bank was merely an agent. Morse on Banks, 
see. 217; 2 ib., see. 593. If the defendant had actually paid the money 
collected to the agent before any notice from the principal, i t  would 
have been a discharge of liability; but here there has been no actual 
payment-simply an entry of the amount on its books to the credit 
of the Wilmington bank, which was authority for that bank to draw, 
but this could be corrected by a counter-entry and a notice to the 
Wilmington bank that the money had been paid to the principal. As 
the latter bank has become insolvent and has gone into liquidation, it 
was entirely proper that the principal should intervene and not per- 
mit the fund to go into the hands of his insolvent agent. Stevenson v. 
Bank, 113 N. C., 485; 2 Morse Banks, see. 591; Bank v. Johnson, 9 
Gill and J., 297. Had the defendant bank refused to pay over the 
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money to the Wilmington bank, it is settled that the latter could not 
maintain an action to recover from the defendant, but the plaintiff 
alone could maintain the action, being me real party in interest. 
Abrams v .  Cureton, 74 N. C., 523, which has been often cited with 
approval. See Womack's Digest, No. 8. I t  must be noted that here 
there was shown no interest coupled with a trust, nor any authority 
devolved upon the Wilmington bank to apply the funds to 
any special purpose which would have entitled that bank to ( 569 ) 
have brought an action for this fund as "trustee of an express 
trust," which was the case in W y n n e  v. Heck,  92 N. C., 414. 

No Error. 

Cited: Packing Co. v .  Davis, ante, 553; Bank v .  Bank,  119 N.  C., 
308; Bank  v .  Wilson,  124 N. C., 568; Cotton 1Mills v .  W e d ,  129 N.  C., 
456 ; Davis v. Lumber Co., 130 N. C., 176 ; Mfg.  Co. v .  Tierney,  133 N. 
C., 639; Chapman v. McLawhorn, 150 N. C., 167; Bunk v .  Oil Mills, 
ib., 721; Martin v .   mask, 158 N.  C., 442; Bank v .  Exum, 163 N. C., 
203. 

WILLIAM McQUEEN, AD~XINISTRATOR OF NEILL McQUEEN, V. 

JOHN R. SMITH 

ACTION TO FORECLOSE CONTRACT FOR SALE OF LAND-RIGHT OF ACTION-CONDI- 
TION PRECEDENT-VENDOR AND VENDEE. 

1. When defendant in an action to ellforce a contract for the purchase and sale 
of land denies the right of plaintiff to maintain the action on other grounds, 
the failure to give the notice required by the contract is immaterial. 

2. Where a contract for the sale of land empowered the vendor to sell the land 
on default in the payment a t  maturity of any one of the notes given for 
the deferred payments of the purchase price, his administrator may bring 
an action to foreclose without waiting for the maturity of the last note. 

3. I t  is irregular practice to provide in a decree of foreclosure for the compen- 
sation of the commissioner appointed to sell in advance of his services, and 
also to direct him how to apply the proceeds. This should be done by 
the court after the report and confirmation of the sale. 

ACTION heard before Hoke,  J., at  November Term, 1895, of CUM- 
BERLAND. 

The defendant appealed from the judgment in favor of the 
plaintiff. 

The facts are stated by Associate Jzkstice Pzwches. 

N .  A. Sinclair and W .  E. iMurchison for plainti f f .  ( 570 ) 
R. P. B u x t o n  for defendant. 
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FURCHES, J. The intestate of the plaintiff William McQueen, 
bargained and sold lands mentioned in the complaint to the defendant, 
John R. Smith, at  the price of $3,600-$600 to be paid in cash and 
the balance ($3,000) to be paid in equal annual instalments of $428.58 
each. On 11 January, 1888, they closed this contract by defendant's 
paying to plaintiff's intestate the $600, and by executing seven notes, 
under seal, for the residue of the price, as agreed upon. At the same 
time the plaintiff's intestate and his wife and the defendant entered 
into a written contract to convey the land to'the defendant upon the 
payment of the balance of the purchase money. The contract, signed 
by the defendant and the intestate and his wife, contained conditions 
and a power of sale. The conditions were that, if the defendant should 
make default in the payment of any one of the notes at  maturity, the 
intestate upon thirty days' notice, might take the land back, free from 
any claim on the part of the defendant, or he might at  his option sell 
the same, after forty days' notice, at public sale, for cash or on a credit, 
and apply the proceeds to the payment of said indebtedness, and the 
residue, if any, he should pay to the defendant. The defendant paid 
the two first notes when they fell due, and a part of the third, leaving 
the four last notes and the larger part of the third note unpaid. All 
the notes unpaid were due at  the commencement of this action, except 
the last, which according to its terms, did not fall due until 11 Janu- 
ary, 1895. 

On 12 January, 1894, the plaintiff administrator commenced this 
action, in which the heirs at law of the intestate, Neil1 Mc- 

( 571 ) Queen, join as plaintiffs, and ask for a foreclosure and sale 
and the application of the proceeds to the payment of the 

debt, as provided in the contract. 
The defendant answered and denied the plaintiff's right to fore- 

close and sell until the last note falls due, on 11 January, 1895, and 
also for the reason that the plaintiff did not give him thirty days' 
notice before bringing suit, as provided in the contract, before the 
intestate could have sold under the power contained in the contract 
if he were living. But the court held that the plaintiff was entitled 
to a judgment of foreclosure and order of sale, and so adjudged; and 
to this the defendant excepted and assigned two grounds of error, 
as follows : 

1. "Because an issue as to demand of possession before suit ought 
to have been submitted to the jury, as asked for by defendant. " 

2. "No sale for foreclosure should be asked for by suit or granted 
by the court until the actual maturity of the last note securing the 
purchase money. " 
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Neither of these exceptions can be sustained. The object of notice 
is to save the trouble and expense of litigation. And where i t  appears 
from defendant's answer that, had plaintiff given the thirty days' 
notice which defendant contends he was entitled to, it would not have 
prevented the litigation; or, in other words, where the defendant 
denies plaintiff7% right of action, had the notice been given, this does 
away with the want of notice. Vince?zt v. Carbin, 85 N. C., 108; Head 
v. Head, 52 N. C., 620. In  this case defendant denies plaintiff's right 
to bring and maintain this action before 1 January, 1895, and there- 
fore does away with the objection as to notice, if it ever existed. 

This leaves the other exception to be considered. And we 
see that if the intestate Neil1 McQueen were living he would ( 572 ) 
have the right to sell under the power contained in the con- 
tract, all the notes being due, except one, and the condition being that 
he might sell if ( 'any one" of them was not paid at maturity. If the 
forfeiture had occurred, and the intestate might have sold at  the time 
this action was commenced, we can see no reason why plaintiff's cause 
of action had not arisen and why he may not maintain this action. I t  
is true that one of the notes was not due at  the commencement of this 
action; and if plaintiff's right of action depended on this note we 
would hold with the defendant and dismiss the suit. But plaintiff 
had a cause of action without this note, which has now been due more 
than a year, and we see no reason why we should disturb the judg- 
ment of the court on account of that note not being due at the com- 
mencement of the action. 

But the judgment of the court was irregular, in that it provided 
for the compensation of the commissioner in advance of his services; 
and it also provides how he should apply the proceeds of the sale, 
which should not have been done until the sale was made and reported 
to the'court. The judgment should have been for a foreclosure, order 
of sale and order to report the sale to court for further directions. The 
judgment, thus modified, will be affirmed. 

Modified and Affirmed. 

Cited: Shields v. McNeill, post, 593; Moore v. Hurtt, 124 N. C., 
29; Hendon v. R. R., 127 N. C., 113. 
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1. Where an administrator who had given bond for $4,000, was ordered to re- 
new, '(strengthen and increase'' the same to $6,000, and within a year from 
the death of decedent executed and offered a mortgage for $2,000 upon land 
of his intestate, whose heir he was : Held, that the tender of the mortgage was 
not a compliance with the order, since i t  neither increased the penalty of 
the bond nor afforded any additional security, the property covered by the 
mortgage being already liable for the debts. 

2. The reason or necessity for requiring an administrator to increase his bond 
is a matter for the clerk of the Superior Court before whom the proceeding 
for such purpose is pending. 

SPECIAL PROCEEDINGS by W. C. McDuffie and others, judgment 
creditors of the estate of X. Faulk, deceased, pending before the clerk 
of the Superior Court of CUMBERLAND. 

J. W. Sellars, administrator, had qualified and given his bond in 
the sum of $4,000. On motion of creditors, be was notified to give a 
better bond, and i t  was ordered by the clerk that he "increase his bond 
to $6,000." On appeal, Judge Hoke ordered that he "renew, strength- 
en and increase his bond as directed by the clerk." No appeal was 
taken from this order, and in obedience thereto J. W. Sellars tender- 
ed a mortgage in the sum of $2,000 on the lands of his intestate, he 
being one of the only two heirs of said intestate, in lieu of bond re- 
quired by The Code, see. 118. The clerk adjudged that the said 

mortgage was a "compliance with the judgment of the judge 
( 574 ) in the prior appeal." On appeal, his Honor confirmed the 

judgment of the clerk in all respects. All the property in- 
cluded in said mortgage was inherited by the mortgagors from said 
M. Faulk, and is worth the amount of said bond. Not one year had 
elapsed since the death of the intestate. The mortgage was in due 
form. The creditors appealed to the Supreme Court. 

J .  C. and X. H. MucRue for  plainti fs .  
N .  A. Sificlair and W .  E .  Murchison for defendant. 

FAIRCLOTH, C. J. The mortgage in question is not in the record 
before us, and it is not clear whether it was executed by the adminis- 
trator, as such, as required by The Code, see. 118, or whether i t  was 
by him as an heir of his intestate. I t  conveyed property already liable 
for the debts; and if it be taken that the mortgage increased the 
security, we infer that i t  does not increase the penalty of the bond, 
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as required by the order. The time when all the debts for which the 
mortgaged property is liable has not yet expired. The mortgage is 
to secure $2,000, but it is not for the amount of the bond required by 
said section of The Code and the order of the court. The reason or 
necessity for increasing the bond to $6,000 is a matter for the clerk 
and not for this Court. We have concluded that the original order 
has not been complied with. Of course, the administrator may still 
comply if he elects to do so. 

Error. 

( 575 ) 
R. K. BLAKE ET AL. V. ANNIE L. BLAKE ET AL. 

Where property was left in trust, to be divided when the youngest child of the 
testator should arrive a t  age, the trustee to use the income for  the support 
of the minor children, partition cannot be ordered during the minority of 
the youngest child. 

ACTION brought for the partition of land, heard before Greene, 
J., at  January Term, 1896, of ROBESON. 

A sale for partition was ordered, made and confirmed, and de- 
fendants appealed. - 

The property sought to be partitioned was devised to the parties 
by the will of Susan 0 .  R. Blake, as follows: 

"I give, devise and bequeath all my real property and estate, of 
whatsoever description, consisting of town lots, houses, etc., in the 
town of Lumberton, N. C., and the land in Britt's Township, in said 
county, known as the Britts land, to my husband, W. B. Blake, in trust 
for all my children, to be equally divided between them when the 
youngest child shall arrive at the age of twenty-one years. I also 
empower hini to use the rents and profits in the support, maintenance 
and education of such of my children as are infants until they attain 
their majority. I also hereby invest my husband and trustee, W. B. 
Blake, with full power to sell and invest in other property or estate 
such of my property and real estate as is herein devised, or any part 
thereof, should i t  be to the interest of my children so to do, and this 
devise is subject to the right and power so to do." 

McNeill & McLean for plaintiffs. 
A. Nash for defendants.  

CLARK, J .  Under the devise in the will, ,which is ap- ( 576 ) 
pended to the complaint, the property was left in trust to be 
"divided when the youngest child should arrive at age." That con- 
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tingency not yet having happened, a division cannot be ordered. 
Green u. Green,  86 N. C., 546. The complaint fails to state a cause 
of action. 

Action Dismissed. 

PATAPSCO GUANO COMPANY v. BRYAN & CO. 

1. Where a contract between plaintiff and defendant was that the f o r m ~ r  should 
sell to the latter certain goods, to be paid for by the notes of defendant, 
who was to deliver to plaintiff all notes taken from purchasers of the goods 
as collateral security for the payment of defendant's notes, with the 
further provision that all of said goods, together with the proceeds of sale 
thereof, should be held in trust for the plaintiff: Held,  that the contract 
not only created the relation of debtor and creditor, but also made the 
defendant trustee for the plaintiff of all the notes and cash derived from 
the sale of the goods, and therefore liable in  damages for the conversion 
thereof. 

2. Where, in an action on such contract, the defendant admitted the execution 
of the contract and the collection of enough from the sales of the goods to 
pay his notes, but denied the embezzlement and conversion which the com- 
plaint charged against him, and the jury responded negatively to an issue 
as to the wrongful conversion by the defendant of the proceeds of the 
sales of the goods: Held,  that a judgment no?& obstante veredicto ought to 
have been rendered for the plaintiff. 

( 577 ) ACTION for conversion of trust funds, tried before Greene,  
J., and a jury, a t  January Term, 1896, of MOORE. 

There was a verdict for the defendant, and from judgment thereon 
and the refusal of a motion for judgment n o n  obs tan te  veredicto  the 
plaintiff appealed. 

The facts are sufficiently stated in the opinion of Associate  J u s t i c e  

Montgomery .  
The contract referred to in the opinion was as follows: 

"To Messrs.  Bryan & Co., Jonesboro,  N .  C.: 
"We have this day sold you for delivery during the ensuing season, 

to be shipped or ordered by you in not less than car-load lots, with 
the privilege of as much more as may be mutually satisfactory, the 
following fertilizers: ten tons Patapsco guano, $23 per ton-2,000 
pounds, in bags; (- tons acid phosphate, $-), the above to be de- 
livered f .  o. b, at Jonesboro, N. C., and is to be settled for by your 
note or notes, payable to our order, to be given at  any time we may 
call for same after shipment of goods, and made payable at banking 
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office of S. H. Buchanan, Jonesboro, N. C., and to mature as follows: 
1 and 15 November and 15 December, 1891. 

"On 1 May next, or sooner, if possible, you agree to deliver to us, 
or our order, notes of planters or other purchasers to whom you may 
have sold these goods, for the gross amount of the sales of the same, 
to be held by us as collateral security for the payment of your obli- 
gations as above stated, and all of said goods, as also all proceeds, 
therefrom, are to be held in trust by you for the payment of your 
notes to us. 

"And, further, all proceeds of said goods, as collected, must be 
first applied to the payment of your notes, whether the same shall 
have matured or not. 

"I t  is hereby mutually agreed and understood that the 
above contract is made subject to suspension in case of fire or ( 578 ) 
other unavoidable accident to sellers' works. 

"In sending collaterals to the company, please place a nominal 
value of $25 on each package and express same to our office at  Balti- 
more. The same will be returned to you in ample time for collection. 

"This contract subject to the approval of the company. 
"The collateral notes provided for in this contract must in all 

cases be deposited. 
"No deviation from this contract will be recognized unless author- 

ized by the company in writing. Goods not to be shipped out till 
ordered by Messrs. Bryan & Co. 

" C. R. CARRINGTON, 
" F o r  Patapsco Guano Co." 

"GENTI~EMEN :-Your offer is hereby accepted upon terms and con- 
ditions stated in this contract. , BRYAN & CO. 

" JONESBORO, N. C., 17 February, 1891." 

Douyluss & Bpence for plaintiff.' 
W .  E. Xurchison for ,defendarzts. 

MONTGOMERY, J .  Upon an examination of the complaint and 
answer in this action it appears that the defendant confesses that the 
plaintiff has stated a cause of action against him. He admits the 
execution of the notes and contract set out in the complaint, and ad- 
mits by his failure to deny the first .section in allegation seven of 
plaintiff's amended complaint that he had collected enough, in cash 
and upon the notes executed to him by the purchasers of the guano 
sold to him by the plaintiff, to pay his notes due to the plaintiff. His de- 
nial of embezzlement and conversion charged against him in the corn- 
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GUANO Co. v. BRYAN. 

plaint plainly appears in his answer to be made, not because he has not 
misappropriated the trust funds which were derived from a 

( 579 ) sale of the guano, but because of the legal construction which 
he puts upon the contract between himself and the plaintiff. 

The defendant relies upon matter which he pleads in avoidance to 
defeat the action. The plea in avoidance which he sets up is that 
the contract between himself and the plaintiff for the sale of the 
guano constitutes him simply the debtor of the plaintiff for the value 
of the guano, and does not make him a trustee, as well as a debtor, 
of the notes and cash received by him for the guano. If, therefore, 
the contract, as a matter of law, establishes a relation of trust between 
the parties, the matter pleaded in avoidance is insufficient. 

There can be no doubt that the contract makes the defendant a 
trustee for the plaintiff's benefit of the guano sold to him by the 
plaintiff, of the notes taken by the defendant from the purchasers of 
the guano, and of the cash money derived from the sales and of that 
collected on the notes. A contract of this nature, to this effect, has 
been construed by the Court in the case of Chenzical Co. v. Johnson, 
98 N.  C., 123. Issues, among which was the following, "Did the de- 
fendant wrongfully convert the guano, notes or other evidences of in- 
debtedness or the proceeds thereof to his own use?" were submitted 
to the jury, and the response to the one above written out was in 
favor of the defendant. The plaintiff moved for a judgment %on 
obstante veredicto. The motion was denied and judgment was render- 
ed for the defendant. There was error in the ruling of the court refus- 
ing the motion of the plaintiff. He was entitled, upon the pleadings, 
to his judgment as prayed for. The judgment is reversed, and judg- 
ment must be entered in the court below for the plaintiff, according 
to the prayer of his complaint. 

Reversed. 

Cited: Fertilizer Co. v .  Little, post, 817, 820 ; Grocery Co. v. Davis, 
132 N. C., 98; Chemical Co. v. McNair, 139 N.  C., 335; Chemical Co. 
v .  Ployd,  158 N. C., 460. 
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1. The law presumes that one who undertakes to make a will does llot intend to 
die intestate as to any part of his property: Hence, 

2. Where, in an action to recover land, the plaintiff dies and his heirs and 
executors are made parties plaintiff in his stead, and on the trial offer 
evidence that their ancestor is dead, and that he left a will which has 
been prdbated, the presumption is that he devised all his property, and 
the heirs must, by the ~vill or otherwise, show that they are his devisees. 

3. I n  such case i t  mas proper for the trial judge to direct a verdict for defendant 
' 

on the ground of a failure of proof of plaintiff's title. 

4. Where the point as to the insufficiency of evidence was made and argued, 
and replied to by plaintiff, on the trial below, and a judgment based on 
such insufficiency was rendered below, this Court will not order the missing 
evidence t o  be supplied. 

ACTION for the recovery of land, tried at  May Term, 1895, Of 
CUMBERLAND, before Norwood, J., and a jury. 

There was a verdict for the defendants, and plaintiffs appealed. 
The facts necessary to an understanding of the decision of the 

Court are stated in the opinion of Associate Justice Pwrches. 

T. H. Button and Slzepherd & Busbee for plaintiffs. 
N .  W. Ray for defendants. 

FURCHES, J. This is an action for the possession of land. I t  
therefore became the duty of plaintiffs to make out their 
title-that is, to show by the evidence that they are the owners ( 581 ) 
-and if they fail to do this they must fail in this action. 
Cowen v. Withrow, 116 N. C., 771. The action was commenced by N. 
R. Blue, who has since died, and the plaintiffs offered evidence show- 
ing that he was dead, leaving a last will and testament, an order of 
court at  a former term to make his heirs at law and executors parties 
plaintiff, and that they had been so made. But they did not offer in 
midence the will of the testator. And upon the argument, as is stated 
in the case on appeal, defendants contended that plaintiffs had failed 
to make out their case-failed to show that they were the owners of 
the land in dispute, even admitting that they had shown that Blue at 
the time of his death was the owner-for the reason that they had 
shown that Blue had made a will; and nothing further appearing, the 
law presumed that he devised this land, and that the devisees, and not 
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the executors nor heirs at  law, were the owners. This position of de- 
fendants was disputed by plaintiffs on the trial below, as i t  was on 
the argument in this Court. Whereupon, his Honor then said, as has 
been admitted by counsel on both sides : "The case depended on ques- 
tions of law; that plaintiffs had not made out a case which would 
entitle them to recover; that because of failure of proof and defects 
in the title of plaintiffs the jury would be instructed to answer 'No7 
to the first issue, and they were so instructed." To this plaintiffs ex- 
cepted, and the jury answered "No," as they u7ere instructed to do. 
Judgment for defendants and appeal by plaintiffs. 

I t  appears upon an examination of authorities that defendants' 
contention must be sustained. Upon its appearing that Blue left a 
last will and testament, which had been admitted to probate, and the 

executors had qualified, the presumption is that he had willed 
( 582 ) this land, if i t  was his at  the time of his death. 2 Redfield 

Wills, 116; Schouler on Wills, sec. 490; Pritchard on Wills, 
sec. 1. "The law presunies that a man who undertakes to make a 
xi11 does not intend to die intestate as to any part of his property." 
Pritchard, supra, see. 386. The same doctrine is held in Speight v. 
Gatling, 17 N. C., 5 ; Jones v. Perry, 38 N. C., 200. This presumption 
should have been rebutted by plaintiffs to entitle them to recover. 

On the argument here i t  was contended for plaintiffs that this 
ground of defense was technical, and the Court was asked to send for 
the will, if it found trouble on this point. I t  is true it is technical 
and so is much of the law that courts are called upon every day to 
administer. And how i t  would have been if the will had been intro- 
duced we do not know. 

We are not inadvertent to the fact that this Court has of its own 
motion sent down for papers found during the investigation to be 
necessary for its information, as in Poster v. Haclcett, 112 N. C., 546. 
But those cases were very different from this. I n  those cases i t  was 
to explain and to show the effect of evidence in the case, and not for 
the purpose of adding new evidence to make out a case for the plain- 
tiff, when he had failed to make out the case on the trial below. But  
in this case it seems to us we should not do so, as this was a point 
made and argued by defendants and replied to by plaintiffs in the 
trial below. I t  would be making a new case in this Court from the 
one tried below. The judge said "that, because of the failure of 
proof," he charged the jury to answer the first issue for defendants. 
I t  was most probable that this is the very defect he charged upon, as 
it had been discussed by both sides. And it would not be fair to 
appellee if we should allow plaintiffs to make a new case before us, 
%nd then overrule the court below on the new case. 
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We find no error in the judgment appealed from, as the ( 583 ) 
case is constituted for us, and i t  must be affirmed. 

There were a number of other points made and discussed before 
us, but the consideration we have given this one disposes of the case, 
and we have not considered the other questions. 

Affirmed. 

Cited:  Cox v .  Lumber Co., 124 N. C., 83; Peebles v. Grahanz, 128 
N.  C., 225; Hooker v. Greenville, 130 N. C., 474; Steadnzan v. Stead- 
man,  143 N. C., 351; Harper v .  Harper,  148 N.  C., 457; Aus t in  v. 
Aust in ,  160 N.  C., 368. 

J. & 0, E. EVANS v. CUMBERLAND MILLS 

1. Where, in the trial of an action for damages for shortage in goods sold and 
delivered to plaintiffs, i t  appeared that the defendant, after delivering a 
part  of the goods sold, had divided the balance due on the price into several 
amounts and brought action thereon in a justice's court, and tlie vendee 
had set up a counterclaim for shortage, but the vendor recovered judgments 
from which the vendee did not appeal: Held, that the vendee (defendants in 
said actions) are estopped from claiming damages for shortage, except as 
to the goods which had not been delivered a t  the time of said judgments. 

2. The justice's judgments are conclusive, in a subsequent action to recover 
an overpayment, as to any payments alleged to have been made before such 
judgments were taken. 

ACTION tried before Norwood, J., and a jury, at &lay Term, 1895, 
of CUMBERLAND. 

Verdict and judgment in favor of plaintiffs, and the de- ( 587 ) 
fendant appealed. 

N .  W .  R a y  for p1ainti.f~. 
R. P .  B u x t o n  and T .  H.  Su t ton  for defendants.  

MONTGONERY, J. In  October, 1889, the defendants in this action 
contracted to manufacture and deliver to the plaintiffs a large lot 
of cotton bagging. All of the goods mere delivered to the plaintiffs 
within about thirty days after the contract was entered into, with the 
exception of 106 rolls thereof, and the plaintiffs had paid within that 
time a considerable amount on the contract price. On 15 November 
following, and before the 106 rolls had been delivered (though 
delivery had been tendered), the defendants divided the (588 ) 
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amount which they claimed to be still due to them by the plain- 
tiffs into several sums, each under $200, and brought suit upon 
them in a court of a justice of the peace. The defendants in that 
action (the plaintiffs in this) set up counter claims, alleging injury 
and damage, in that the weights and measures of the bagging were 
short. Judgments were, however, recovered by the defendants in this 
action (the plaintiffs in those), and there were no appeals therefrom. 

The present action is brought by the plaintiffs to recover damages 
for the alleged shortage in weights and measures of the whole lot of 
bagging. His Honor was right in holding that the plaintiffs were 
estopped by the justice's judgments to claim such damages, except 
for the 106 rolls, which were not delivered until after the justice's 
judgments, and as to the latter he properly allowed them to introduce 
testimony as to the shortage in weights and measures. After an es- 
amination, however, of the testimony in this case, we are of opinion 
that the same was not sufficient to have been submitted to the jury. 
I t  did not tend to prove any damage -to the plaintiffs. I t  was not 
sufficiently definite to enable the jury to form any idea of pecuniary 
damage. The testimony of James Evans, one of the plaintiffs, is the 
only testimony on that point, and is as follows: "I never saw more 
than twenty-five rolls of it weighed, and we computed weight of the 
balance from that ;  that was the way Robbins said to do it. There 
were eighty-one rolls that we did not weigh. I do not know whether 
or not the eighty-one rolls would have weighed enough to make up for 
the deficiency in the twenty-five rolls. There was a difference of sev- 
eral ounces between the weights of some of the rolls." In  their com- 
plaint in this action the plaintiffs allege "that they were required to 

pay, and did pay, to the defendants $100 more than the goods 
( 589 ) delivered would amount to, even at measurement and weight 

which defendants claim for amount delivered." The defen- 
dants denied this in their answer. The only proof offered by the plain- 
tiffs to make good the allegation was the testimony of James Evans, 
one of the plaintiffs, and is as follows : "We paid them about $100 
more than the bill would have been if the goods had been according 
to contract." If this allegation of the plaintiffs is founded on an 
overpayment by mistake, made before the judgments were had, i t  
should have been pleaded and proved at the trials before the justice. 
The justice's judgments are conclusive against any payments alleged 
to have been made before the judgments were had. If the allegation 
is based on a payment by mistake, made to the sheriff on the execu- 
tions in his hands, the payment ought to have been set out in the com- 
plaint with particularity and certainty, and proved. The presunip- 
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tion is that the executions in the sheriff's hands were correct and that 
he collected only what was due on them. We are of opinion that the 
allegation and the testimony introduced to support it were both too 
indefinite and insufficient to justify either verdict or judgment. There 
is error. 

New trial. 

H. B. SHIELDS v. A. H. McNEILL 

PRACTICE-APPEAL-INTERLOCUTORY JUDGMENT-REFEREE'S REPORT, EXCEPTIONS 
TO. 

1. An interlocutory judgment, as  to which no assignment of errors excepted to 
on the tr ial  is  set out or appears on the record of the appeal from the final 
judgment, will not be considered. 

2. Where exceptions t o  a referee's report are not filed within the prescribed time, 
i t  is within the discretion of the judge below to refuse to consider them. 

ACTION tried before Greene, J., at  January Term, 1896, of MOORE, 
upon exceptions to referee's report, certain of the issues arising upon 
pleadings having been tried before Whitaker,  J., and a jury, at  March 
Term, 1893. 

I t  appeared that the referee appointed by Judge Whi taker  had 
made report to December Term, 1894, and that upon hearing excep- 
tions to said report the cause was re-referred to the referee. Without 
hearing further evidence, the referee made report to the same term 
of court, towit, August Term, 1895. The defendants were allowed 
thirty days to file exceptions. By mistake of time allowed-the de- 
fendant's counsel believing sixty days had been allowed instead of 
thirty-on 19 October, 1895, he filed exceptions. Upon suggestion 
that the defendant's exceptions to said report had not been filed with- 
in the thirty days allowed, the Court declined to hear said exceptions, 
to which the defendant excepted. The defendant, McNeill, then 
demanded that his exceptions upon the first report, in so far  
as they applied to the second report, should be heard by the ( 591 ) 
court, which demand, upon objection by plaintiff, was re- 
fused. To this the defendant excepted. 

I t  appears from the evidence taken before the referee that the de- 
fendant, McNeill, was the owner of an interest in the $230 mortgage, 
amounting to $140, principal and interest thereon, which fact was 
admitted by the plaintiff. 

Judgment was rendered by the conrt for the plaintiff, to the form 
of which judgment the defendant, McNeill, excepted, for that said 
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judgment directed a foreclosure of the $230 mortgage, in which said 
McNeill had a $140 interest, and out of the proceeds of said sale the 
$90 interest of the plaintiff and the $100 mortgage should be paid, 
leaving the McNeill interest unprovided for. 

The defendant further objected to said judgment for error in the 
court in declining to hear exceptions to report of referee. 

The defendant appealed. 

Black & Adams for p la in t i f .  
Douglass & Spence and W .  E. Murchison for defenda~zt .  

FURCHES, J. The trial and judgment before Whitaker ,  J., at  
March Term, 1893, settled two questions: That S. C. Barrett and wife 
executed the Monger and Worthy mortgage, and that said Barrett 
and wife were the owners of the land conveyed by said mortgage a t  
the time of its execution. But it was contended on the argument for  
the defendant that the judgment of Whitaker ,  J., was interlocutory 
and erroneous and that exceptions were noted, and in this appeal we 
are asked to review the trial before Whitaker ,  J. This we cannot do, 
whether the judgment was interlocutory or not. If i t  is what is termed 

a final judgment, it should have been appealed from at  that 
( 592 ) time; and if it is what is termed an interlocutory judgment, 

where the exceptions might be noted and reserved till final 
judgment, it is not necessary for us to determine; for if it be con- 
sidered interlocutory we cannot review it, unless there was some error 
assigned or apparent on the record; and in this case there is no as- 
signment of error as to the trial and judgment before Whitaker ,  J., 
and none appears in the record. 

The consideration. we have given the Whitaker judgment disposes 
of all the exceptions as to the irregularity of the sheriff's sale, in- 
cluding the dates of issuing the execution and date of sale, as this 
evidence was all introduced for the purpose of determining whether 
Barrett and wife were the owners of the land at  the date of the mort- 
gages, when this question had been settled by the Whitaker trial and 
judgment at  March Term, 1893. 

And the other question to be considered is defendant's exceptions 
to the referee's report. These exceptions were not filed within the 
thirty days allowed, in which they were to be filed; and the court on 
this account refused to hear or consider them, and confirmed the re- 
port. As the exceptions were not filed within the time allowed, it was 
discretionary with the judge whether he would hear and consider 
them or not, and we cannot review this discretion. 
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Upon the argument i t  was contended by defendant's counsel that 
the judgment provided for the payment of plaintiff's debt out of a 
sale of the mortgaged property, and had not provided for the pay- 
ment of defendant's debt; but upon examination we find this is not 
the case, and the judgment seems to be a proper one. 

I t  appears from the case that defendant, McNeill, has become the 
purchaser of Barrett's reversionary interest in the land, and 
is therefore the fee simple owner, subject to plaintiff's en- ( 593 ) 
cumbrance. This being so, if he pays plaintiffis recovery the 
land is his. It is not necessary for him to pay his own debt; this 
would be foolishness that the law does not provide for. But the 
judgment is that if plaintiff's debt is not paid the land is to be sold 
and reported to court for further orders, and then the application will 
be made according to the priority of the mortgages (McQueen v. 
Xmith, ante, 569), first, to the satisfaction of the A. R. McDonald 
mortgage, and then to the A. H. NcNeill mortgage. We find no error, 
and the judgment is 

Affirmed. 

J. C. CURRIE v. COLIN M. HAWEINS* 

1. An oral agreement to make good any shortage in quantity, entered into con- 
temporaneously with the delivery of a deed for land, is valid. 

2. A deed stating the area of the land conveyed to be so many acres, "more or 
less," after deducting certain excepted tracts, the number of acres in the 
excepted tracts being definitely and positively set out, is prima facie evi- 
dence against the grantor as to the number of acres contained in such ex- 
cepted tracts. 

3. A summons is presumed to bear the true date of its issue, but i t  is competent 
to show that i t  was not in fact then issued. 

ACTION for the recovery of compensation for an alleged ( 594 ) 
deficiency in the area of a tract of land sold by defendant to 
plaintiff, and tried at  Fall Term, 1895, of MONTGOMERY, before Nor- 
wood, J. 

The plaintiff appealed. 
The facts bearing upon the points determined by the Court are 

set out in the opinion of Associate Justice Montgomery. 

* CLanK, J., did not sit on the hearing of this case. 
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Douglass & Xpence and Black & Adants for p la in t i f .  
R. 0. Bur ton  for defendant. 

MOXTGOMERY, J. The plaintiff's complaint sets out two causes of 
action. In  the first it is alleged that by the terms of a deed executed 
to the plaintiff by the defendant it is stipulated that if i t  should turn 
out that the timber on any part of the land conveyed should prove to 
have been '(boxed" or worked for turpentine before the execution of 
the deed, then such lands should be estimated at  fifty cents per acre, 
whereas $3.68 was the amount paid per acre for the land. 

The plaintiffs allege further as to the first cause of action that 
subsequently to the execution of the deed and the payment of the 
purchase money it was ascertained that the timber on 119 acres of 
land had been boxed or worked for turpentine, and the plaintiff de- 
mands of the defendant the difference between the amount paid for 
the land upon which the timber was so boxed and the fifty cents esti- 
mated value, according to the terms of the deed. The answer denied 
the cause of action. 

The court settled the issues, and there appears in the record no 
exception to them by the plaintiff. No issue was submitted 

( 595 ) as to the cause of action, and none asked for by the plaintiff. 
The rulings of his Honor, therefore, in refusing to allow tes- 

timony on this matter were correct. 
The second cause of action is for the reimbursement to the plain- 

tiff by the defendant of an amount which the plaintiff alleges that the 
defendant agreed to pay him in case there should be a shortage in the 
number of acres in the land conveyed in the deed. The purchase 
money named in the deed is $6,500, and the number of acres 1,768. 

The plaintiff was allowed to testify, without objection, and said: 
"I started to read the deed, and Mr. Hawkins, the defendant, took it 
and read it to me. I asked him the meaning of 'more or less' in the 
deed, and he said that it was an expression usually put in deeds. He 
said that if the deficiency was small it would go for nothing, but he 
agreed that if there was twenty acres more than 1,768 acres I must 
pay him for the excess, and that if i t  lacked twenty acres he would 
pay me the deficiency. He had told me the tract contained 1,767 
acres; this was some days before the execution of the deed." As we 
have said, the defendant made no objection to the testimony when 
offered. But as the ruling of his Honor, to which we shall presently 
refer, may possibly have been based partly upon the effect of this 
testimony, we will observe that i t  was perfectly competent for the pur- 
pose for which i t  was offered. McGee v .  Craven, 106 N.  C., 351; Sher- 
rill v. Hagan, 92 N.  C., 345. 
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There was a consent order entered up in the cause, by which 
it was provided that N. 21. Thayer should make a survey of the 
lands conveyed by the defendant to the plaintiff, and on the trial 
the plaintiff introduced Mr. Thayer to prove the alleged defici- 
ency in the number of acres in the land conveyed. With- 
out objection, he testified as follows: "I know the corners ( 596 ) 
and boundaries-that is, I surveyed and found them. I 
found within the boundary 3,470 acres. I had the defendant's 
deed to plaintiff at the time I made the survey and surveyed by 
it. I have made a calculation of the lands excepted, and summed 
them up. I found that the amount of the acres excepted, taking 
what the deed said as to the acres in the excepted tracts, amount- 
ed to 1,948 6-10 acres. I did not survey the excepted tracts. 
This, taken from 3,470 acres, leaves 1,521 4-10 acres. This amount 
makes a shortage of 246 6-10 acres in the deed. I am now the county 
surveyor ; have been so about twenty years, but not regularly for that 
time. I took the angles of the courses and distances on niy field book. 
I have not my field notes with me. I can't say that the acreage in the 
exceptions is correct." The date of the deed from defendant to plain- 
tiffs is 1 December, 1885, and the summons in this action is dated 28 
November, 1888-three days before it is admitted that the statute of 
limitations would have barred the action. The sheriff's return upon 
the summons, signed by him, is as follows: "Received 11 February, 
1889. Served 11 February, 1889, by reading the above summons to 
C. M. Hawkins." 

The following issues were submitted to the jury: 
1. "Did the defendant agree with the plaintiff, at the time the 

deed was executed and delivered and the money paid, and before the 
deed was delivered and the money paid, that he would repay to the 
plaintiff the price per acre for any number of acres that the deed 
might contain less than 1,768 acres? 

2. "Did the boundaries in the deed, exclusive of the lands ex- 
cepted, convey less than 1,768 acres, and if so, how many acres 
less ? 

3. "Did the plaintiff's alleged cause of action accrue with- ( 597 ) 
in three years next before the beginning of this action ? " 

4. " How much is the plaintiff entitled to recover ? " 
After the testimony was in, his Honor intimated that he would in- 

struct the jury "that the testimony was not sufficient to establish plain- 
tiff's claim of deficiency in acreage, and that if they believed the tes- 
timony they should answer the third issue "No." 

The plaintiffs submitted to a nonsuit and appealed from the judg- 
medt. 
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The testimony of the plaintiff as to the alleged agreement by the . 
defendant to pay him the deficiency in acreage was certainly sufficient 
to have been submitted to the jury to go to show that agreement, and 
his Honor most probably had in his mind the manner in which the 
plaintiff had offered to prove the shortage, through the testimony of 
Mr. Thayer, when he said that "the testimony was not sufficient to 
establish plaintiff's claim of deficiency in acreage. " 

In  the argument here the counsel for defendant contended that - 
the only method by which any shortage in acreage, if any existed, 
could be ascertained was to run around the whole tract by survey, 
then to survey each of the tracts which were excepted in the deed 
from the defendant to the plaintiff, and then to subtract the acreage of 
the excepted tracts, so ascertained, from the whole. Perchance, he 
argued, if a survey of the excepted tracts had been made, it would 
have been ascertained that there was in reality a less number of acres 
within the metes and bounds recited in the deeds to the excepted tracts 

than they were said to contain; and as the plaintiff under his 
( 598 ) deed got all of the land except the actual number of acres 

embraced within the metes and bounds of the excepted tracts, 
he might in this way have gotten the whole of his 1,768 acres. He 
cited as bearing on this question Gudger v. Hensley, 82 N. C., 481; 
Brown v. Rickard, 107 N. C., 639, and Davis v. Xtroud, 104 N. C., 484. 

In  the first case cited (Gudger v. Hensley) the plaintiff there 
claimed title through a grant from the State to Blount, and successive 
conveyances through intermediate parties to himself. In the grant to 
Blount was the following exception : "Within which boundary there 
are 13,735 acres of land, entered by persons, whose names are here- 
unto annexed, since the date of said Blount's entries and by his per- 
niission, but as they are not yet surveyed their situation cannot be 
delineated." The defendant there contended that the grant to Blount 
was inoperative to convey the land in dispute, by reason of the ex- 
ception following the description of the boundaries of the tract and 
the plaintiff's failure to show that the portion he now seeks to recover 
is embraced in the exception. The grant was introduced in evidence, 
and there was no list of names annexed to it and no proof offered that 
any such list was ever annexed. The court held in that case that the 
grant to Blount was good, but that the exception was void for un- 
certainty, which was not cured by proper proof on the trial, and that 
the owus would have been on the defendant, if he had claimed under 
the exception in the grant, by proper proofs, to bring himself within 
the terms of the exception, and not that the plaintiff should assume 
the burden. 
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In  the second case cited (Brown v. Rickard) the only question 
there raised was as to the value and nature of the estate conveyed in 
the deed-whether an admittedly valid exception in a grant passed 
to the purchaser under a deed conveying "two-third shares of all the 
land remaining unsold and contained within the boundary of 
the 30,080-acre tract of land granted by the State of North ( 599 ) 
Carolina in the year 1795 to James Greenlee (and others) and 
situated in Burke County. Said tract of land is more particularly 
and fully described in the original State grant." I t  is true that in 
that case the Court held that the boundary made by the grant "did 
not consist necessarily and merely of the external metes and bounds 
of the grant; i t  embraced as well its internal metes and bounds and 
limits, and hence i t  embraced also the location, the metes and bounds 
of the land excepted from the grant; it had such internal boundary. 
The grant referred to the excepted land, the entry thereof, its metes 
and bounds, and these became a part of its own boundary, as much 
as if the same had been specifically set forth in the grant itself. Hence 
all the land remaining unsold and contained within the boundary of 
the 30,080-acre grant implies the boundary, including that that ex- 
cludes the exception." 

In  the last case cited (Davis v.  S troud)  it was decided by the Court 
that where there had been a conveyance of a residue of a tract of land, 
in an action brought by the grantee for possession against an alleged 
trespasser, the residue must be distinctly located by competent proof 
of the quantity which liad been sold off before the sale of the residue, 
and that the deeds themselves to such portions were the best evidence 
for that purpose. 

These cited cases do not help the defendant. The questions of lam 
which they decide are not like the one for decision in this case. The 
plaintiff here is not suing a trespasser for the recovery of any portion 
of the land which the defendant conveyed to him. If that was the 
case it may be that he would have to follow the course marked out in 
Davis v .  Btroud, supra-prove title to the land and then show that the 
trespasser was in possession of a part thereof not embraced in 
the deeds to the excepted tracts-and the best proof of this ( 600 ) 
would be the deeds themselves. Neither has the plaintiff any 
trouble with any of the purchasers of the excepted tracts, nor any 
dispute with theq  concerning the boundaries of their lands, for un- 
certainty of description or any other cause. The defendant in his 
deed to the plaintiff excepted from its operation several tracts of land 
which had theretofore been conveyed to others, and the exact number 
of acres in each tract so conveyed is set forth in the deed-not so many 
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acres, "more or less," or "about," or "as near as can be estimated," 
or such like phrases, but the exact number. The defendant, therefore, 
cannot be heard to say, in this action at  least, that the plaintiff nzust 
prove that the deed from the defendant to him is untrue, and that the 
plaintiff must prove that within the metes and bounds of the deeds 
to the excepted tracts there are fewer acres than the deeds set forth. 
The plaintiff has the right to take the defendant according to the 
language of the deed, and to assume that the number of acres is proper- 
ly  and truly set out in  the deeds to the excepted tracts. We think, 
therefore, that his Honor erred in holding that "the testimony was not 
sufficient to be submitted to the jury to establish plaintiff's claim of 
deficiency in acreage. ' ' 

There remains to be disposed of the plea of the statute of limita- 
tions. The date of the issue of a summons, when the matter is in 
dispute, depends upon the facts connected therewith. The presump- 
tion is in favor of its having been issued at  the time it  bears date, 
but the defendant may show to the contrary. Webster v. Shnrpe, 116 
N.  C., 466. The defendant has introduced no testimony in this case 
tending to show that the issuing of the summons was, in  fact, after 
the date mentioned therein, and he relied simply upon the fact that 

the sheriff's return showed that it was received two months 
( 601 ) and a half after its date to prove that i t  was not issued on 

the day of its date. This fact alone does not rebut the pre- 
sumption that the sunimons mas issued at  the time of its date. It 
appears from the record that the plaintiff and his attorney were to- 
gether in the clerk's office on the day of the date of the summons ; that  
on that day the prosecution bond was given and filed, and that the 
summons was made out and signed by the clerk and delivered to the 
plaintiff's attorney. I t  was received and served by the sheriff in ample 
time for the term of the court next ensuing the date of its issue. We 
are of opinion, therefore, that the summons in  this case was issued on 
the day it  bears date, and, that being so, that the action was not barred 
at  the time it  was commenced. There was error in the rulings and  
judgment of court below. 

New Trial. 

Cited: Houston v. Thornton, 122 N.  C., 375; ~WcClure v. Pellows, 
131 N.  C., 512; Smith v. Lumber Co., 142 N .  C., 31; Brown v. Hobbs, 
147 N .  C., 77; Stern v. Benbow, 151 N .  C., 462; Buie v. Kennedy, 164 
N .  C., 299. 
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2. W. WHITEHEAD v. E .  J. HALE 

PRACTICE I N  APPLICATION FOR RECEIVER-FINDINGS O F  FACTS-LEGAL DISCRETION 
-I?JSOLVENCY OF MORTGAGOR-CLAIM AND DELIVERY. 

1. I n  applications for  a receiver the judge below is presumed to have found the 
facts i n  accordance with the contention of the party i n  vhose favor he de- 
cided. H e  need not find the facts specifically unless the losing party re- 
quests him to do so. 

2. A receiver will not be appointed, i n  an  action to  foreclose a mortgage on a 
newspaper, when the defendant denies owing anything on the mortgage 
debt, and i t  is apparent that, owing to  the peculiar nature of the property, 
the appointment of a receiver mould practically destroy i ts  value. 

3. The appointmeat of a receiver is  not a matter of positive right, but rests 
i n  the sound legal discretion of the judge, vho will take into consideration 
the nature of the property and the effect of granting or refusing such a n  
application upon the material interests of the respective parties to  the . 
controversy. 

4. Insolvency of the mortgagor is  not of itself a sufficient ground for  the ap- 
pointment of a receiver to take charge of mortgaged chattels. 

5. Actions of claim and delivery for mortgaged personalty rests on a different 
footing from applications for a receiver, as  the mortgagor is protected by 
the bond required in claim and delivery. 

ACTION brought to obtain judgment on the notes of the ( 602 1 
defendant and for the foreclosure of a mortgage alleged to 
have been given to secure said notes, heard before Norwood, J., a t  
May Term, 1895, of CUMBERLAND, on a motion by the plaintiff for tr, 

receiver, said motion being based on the complaint, answer, reply and 
the affidavit of the plaintiff and defendant, respectively. 

The motion for the appointment of a receiver was refused, and the 
plaintiff excepted and appealed to the Supreme Court. 

The material facts appear in the opinion of Associate Justice 
Clark. 

N .  A. Sinclair and W .  E. Murchison for plaintiff. 
N .  W .  Ray for defendant.  

CLARK, J. This action is brought for the foreclosure of a mort- 
gage upon a newspaper, together with its press, type, subscription list, 
etc., including its good will. The defendant, while admitting that the 
mortgage had been executed, denies that there is any balance due on 
the same, and alleges on the contrary that the plaintiff is indebted to 
him, and asks for an account and a cancellation of the mort- 
gage. Under these circumstances the court not only would not ( 603 ) 
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decree a foreclosure till the balance due, if any, was ascertained, 
but would enjoin any attempt to sell under a power of sale 
in the mortgage until the account had been stated. Purnell v .  
Vaughan,  77 N.  C., 268; Pritchard v .  Sanderson, 84 N.  C., 299; Pen- 
der v .  Pit tman, ib., 372. But the plaintiff goes further and asks that 
the property be taken out of the control of the defendant, pending the 
litigation, by placing it in the hands of a receiver. Inasmuch as the 
answer of the defendant, if true, negatives any lien or interest of the 
plaintiff as to the property, this would be a strong measure to grant 
the plaintiff, as he offers no indemnity, as he would have done had he 
proceeded by claim and delivery, for the .damages which might be 
done the defendant if the plaintiff's claim should prove unfounded. 
To grant such motion without due caution might put it in the power 
of an irresponsible or reckless mortgagee to ruin a mortgagor's busi- 
ness, though no balance is due on the mortgage. Whether a receiver 

- shall be appointed in any case is left, therefore, largely to the sound 
judgment of the presiding judge, who will take into consideration all 
the circumstances, including the nature of the property and its likeli- 
hood to be destroyed or spirited away during the litigation, and the 
probability on the other hand of its value being serio,usly impaired by 
its being placed in the hands of a receiver, as would be particularly 
the case with a newspaper whose value so largely depends upon its 
good will and the personal characteristics of the editor and the policy 
he pursues, as is well pointed out by Avery ,  J.,  in Cowan u. Fair- 
brother, ante, 406. The appointment of or refusal to appoint a re- 
ceiver is, like every judgment below, presumed to be correct, and the 
burden is on the appellant to  show error. The judge in this class of 

cases is presumed to have found the facts in accordance with 
( 604 ) the contention of the party in whose favor he decided the 

motion, and need not find the facts specifically unless the los- 
ing party requests him to do so. lllilhiser v. Balsloy, 106 N. C., 433; 
Holden v .  Purefoy,  108 N. C., 163; Parker v .  McPhail, 112 N. C., 502; 
Delnfield v. Construction Go., 115 N.  C., 21. The rule is thus clearly 
staled by Shepherd,  J., in Holden v. Purefoy,  supra: "No findings of 
fact accompany the several affidavits, nor does it appear that the ap- 
pellant requested that such findings should be made. If he had de- 
sired the ruling of this Court upon any particular view of the facts, 
he should have asked for a finding of the same, but as he failed to do 
so, we must assume, in the absence of any specific exception, that his 
objection is based on the ground that, taking as true that view of the 
testimony most favorable to the appellee, the latter, as a matter of law, 
would not be entitled to relief." This is a reasonable rule, and has 
been so held by repeated decisions, several of which are above cited. 
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This ruling does not apply to injunction proceedings, which stand on 
a different footing. 

In  the present case there was no request by the appellant that the 
judge should find the facts, and we must take them to be as set out in 
the affidavits filed by the appellee. On turning to the affidavits we 
find it testified by the defendant, and not denied by the plaintiff, that 
to appoint a receiver "would be positively to destroy absolutely its 
value and render the property in controversy in this action worthless 
as a newspaper. ' ' Owing to the peculiar nature of this species of prop- 
erty, and the important part of its good will and the capacity and 
policy of the editor, especially if a man of talent and popularity and 
of strong individuality, have in giving it value, it can be readily seen 
that appointing a receiver to take charge of the paper, with 
power to change the editor or control its policy, might and ( 605 ) 
in many case would destroy all its value, beyond the slight 
value attached to the possibly well-worn type and press. To appoint 
a receiver, even of realty, or of a railroad, or the like, is to be done 
with caution (Lumber Co. v. Wallace, 93 N. C., 2 2 ) ,  though in such 
cases the value does not (as is the case with a newspaper) depend 
upon the popularity of the owner or manager and the good will, 
which is so largely personal to him. .The allegation that to appoint 
a receiver would be to destroy the property absolutely as a newspaper, 
i. e., all the property beyond the slight value of the worn type and 
press, etc., not being denied, must be taken as true. Why, then, ap- 
point a receiver, when to do so could not benefit the plaintiff, even if 
his contention is right, and would be an irreparable wrong to the de- 
fendant if his contention that the plaintiff is in fact indebted to him 
be true? As a ground for relief, the plaintiff, who makes his affidvait 
in Washington City, alleges on information that the property is de- 
preciating in the hands of the defendant. This, if true, would not be 
as hurtful as the utter destruction of the newspaper property by the 
appointment of a receiver, which the plaintiff does not deny. The 
defendant, however, in his affidavit, denies that the property has de- 
preciated, but on the contrary avers that it has doubled in value and 
is steadily appreciating in his hands. This, we take it, means not only 
additions to the subscription list, advertising patronage and good will, 
but, from the nature of a newspaper office, the constant substitution 
of new type for the old, which from time to time becomes worn out and 
useless. The judge below might have considered that the plaintiff, a 
nonresident, was swearing upon hearsay "information and belief, ' 
as he states, and that the defendant was testifying to facts 
within his daily and direct knowledge. But however that ( 606 ) 
may have been, we must conclude, upon the authorities above 
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cited, that the court below, in the absence of a request to find the facts 
found this and all other controverted points in favor of the appellee, 
and we are bound by such finding. 

I t  is true that the plaintiff alleged that the defendant was insol- 
vent, and this the defendant admitted, but there is no allegation that 
the defendant intends to 'run off with or conceal or destroy the prop- 
erty, and the only possible bearing which the allegation of insolvency 
could have is in connection with the other allegation (which is found 
against the plaintiff), that the property is depreciating, and thus the 
security is being impaired. The allegation of the defendant's insol- 
vency and poverty, taken alone, is not sufficient ground to take the 
property out of his hands, which he avers is his own, free from any 
legal claim of the plaintiff, especially when the effect of the judge's 
ruling is, as we have seen, that the security is not being impaired, but 
in truth has doubled in value and is steadily increasing in worth, and 
that, in fact, to appoint the receiver would be really to destroy the 
chief value of the property. 20 Am. and Eng. Encyc., 39, and notes 
1 and 2. Upon a proper state of facts a receiver can be appointed of 
a newspaper, as well as of other property, but upon the peculiar state 
of facts found in this case to appoint a receiver would be a great in- 
jury to the defendant and no benefit to the plaintiff, and the judge 
below properly left the property in the hands of the defendant until 
a jury could pass upon the controverted issue of fact, whether the 
plaintiff has any sum due him for which he can ask a decree of fore- 
closure. 

No error. 

Cited: Xhoaf v. Frost, 127 N. C., 307; X .  v. Council, 129 N. C., 517; 
Parker v. Ins. Co., 143 N.  C., 342. 

( 607 ) 
-4. I?. HOUCK v. J O H N  D. SOMERS* 

1. Where money loaned is furnished by the wife, and the note and mortgage 
therefor are made to  the husband, the latter becomes trustee for his wife, 
who is the equitable owner thereof, without any express assignment to her. 

2. I n  such case the borrower cannot set-off against his liability on the note a n  
indebtedness due from the husband to  him. 

ACTION tried before Norwood, J., at  November Term, 1895, of 
IREDELL. 

* FCRCHES, J., did not  sit on the hearing of this case. 
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The action was commenced for possession, under claim and de- 
livery, of certain personal property, a pair of mules, etc., conveyed by 
John D. Soniers by chattel mortgage to H. L. Ayers, on 8 September, 
1893, and assigned by H. L. Ayers to C. J. Ayers, 24 October, 1893, 
and assigned by C. J. Ayers to the plaintiff, 12 December, 1893. The 
note, to secure which said mortgage was given, was due and payable 
15 October, 1893. 

The plaintiff alleged in his complaint that the money for which 
the note and mortgage was given was the separate estate of C. J. 
Ayers, wife of H.  Ii. Ayers, and that this fact was made known to 
the defendant, Somers, at and before the execution of the note and 
mortgage in question. This was denied by defendant, and an unsettled 
copartnership between defendant, Somers, and H. L. Ayers was set 
up  by defendant. 

The first evidence introduced by the plaintiff was a chattel mort- 
gage executed to H. L. Ayers, 8 September, 1893, by J. D. 
Somers, and the note secured thereby for $100, due and pay- ( 608 ) 
able 13 October, 1893. I t  was admitted that the property in 
dispute was the same property conveyed in the mortgage. On the 
back of said mortgage are the following endorsements, to-wit: "In 
consideration of Nrs. C. J. Ayers having furnished the within amount, 
I hereby transfer and assign all my title and interest in the within 
note and mortgage to her. This 24 October, 1893. (Signed) H. Ii. 
Ayers." Also, "For value received of Dr. A. F .  Houck, I assign the 
within mortgage and note, with all the powers and privileges therein, 
to him. This 12 December, 1893. (Signed) C. J. Ayers." 

R. B. McLaughlin, Esq., witness for plaintiff, testified: "The as- 
signment from Ayers to his wife is in my handwriting, and he (H. 
L. Ayers) signed it. The assignment from C. J. Ayers is in the hand- 
writing of F. D. Hackett. Both the mortgage and the partnership 
agreement were drawn by me. My recdlection is that it was well 
understood at  the time that the money advanced, for which the mort- 
gage was given, was the money of Mrs. C. J. Ayers. This was stated 
by H. L. Ayers to J. D. Somers in my presence before the note and 
mortgage were executed. Ayers said unless the mortgage was executed 
he could not get the money from his wife. He said, as far as he was 
concerned, he would not require a mortgage. I don't think that any 
money was paid then, but I think Ayers agreed to put the money in 
the bank, but I am not certain as to this." 

H. L. Ayers, witness for plaintiff, testified, in substance, that "The 
money advanced to Somers at the time the mortgage was given be- 
longed to my wife, C. J. Ayers. I told Somers it was my wife's 
money, and she would not advance i t  unless he would sign the mort- 
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( 609 ) gage. My wife got the money from her father's estate. On 
settlement of the partnership between Soiners and myself 

there was $108 due from Somers to me-$8 over and above the mort- 
gage. " 

A. F. Houck testified: "He gave $100 for the mortgage, and that 
no part has been paid ; that he had no notice of any unsettled partner- 
ship between Somers and Ayers at  the time he bought the mortgage." 

John D. Somers, defendant, testified: "Ayers never gave me any 
money; did not put anything in bank for me, nor for the partnewhip, 
that I knew of. Partnership only ran twenty-seven days. I t  was not 
profitable to me. Ayers did bring grain there (to a distillery) ; I don't 
know how much. According to a statement made by Ayers himself, he 
owed me $50." (The above evidence objected to by plaintiff; over- 
ruled ; exception.) 

H. L. Ayers, recalled by plaintiff: "I got the $100 from my wife 
and bought corn with i t  for the distillery, with the knowledge and con- 
sent of Somers. I didn't promise to put the $100 in the bank." 

The court submitted the following issues : 
1. "Is the plaintiff the owner of the property described in the 

complaint ? 
2. "What is the value of the property ? 
3. "Has any part of the mortgage debt been paid, and if so, what 

amount has been paid ? " 
The plaintiff asked the court to charge the jury: 
1. "If the money loaned the defendant was the separate property 

of C. J. Ayers, wife of H.  L. Ayers, even though the mortgage was 
given to H. L. Ayers, there was a resulting trust in favor of C. J. 
Ayers, and equity would hold H. L. Ayers as trustee for the benefit of 
his wife and would treat the mortgage as her property." Refused by 
the court, and plaintiff excepted. 

2. "If the jury find as a fact from the evidence that the 
( 610 ) fact was communicated to Somers at  the time he borrowed the 

money that it was the money of Mrs. C. J .  Ayers, and he ac- 
cepted it and signed the mortgage to H. L. Ayers, he had notice in 
law of C. J. Ayers' equitable rights, took subject to them, and is 
estopped by his said act of accepting said money from denying her 
title thereto or the title of her assignee, the plaintiff in this action." 
Refused by the court, and plaintiff excepted. 

3. "If Somers knew or was informed at  the time that the money 
he got was Xrs. Ayers' money, then he had notice of her equitable title 
thereto, and took the same subject thereto." Refused by the court, 
and plaintiff excepted. 

His Honor charged the jury, among other things : 
374 
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1. "That as the note in question was assigned, after its maturity, 
to C. J .  Ayers, and that she took the same subject to any defense 
Somers might have against H. L. Ayers, and that the plaintiff, her as- 
signee, took i t  subject to the same rule that I have laid down to you, 
the burden is on the defendant to make out his equitable defense. 

2. "If the jury finds from the evidence that H. L. Ayers and 
Sorners were equal partners in the distillery, and that H. L. Ayers 
owes the copartnership $50, they should answer the third issue 'Noth- 
ing due. ' 

3. "His Honor .further said, in charging the jury, that if they 
found the copartnership owed Somers $50, then the plaintiff would not 
be entitled to recover, and if they found that the partnership owed 
Ayers $8 over and above this debt sued on, as testified to by Ayers, 
that i t  would not do to consider Ayers, because Ayers had put nothing 
in as a partner. " 

His Honor declined to submit the question to the jury whether the 
money loaned was the money of C. J. Ayers, as contended by the 
plaintiff. 

To the charge as given above in the first, second and third ( 611 ) 
paragraphs plaintiff excepted. 

The jury answered the first issue "No," the second "$150," and 
the third "Nothing due. " 

Plaintiff moved for a new trial upon the exceptions to the evidence 
as above set forth, for refusal to give prayers for instructions numbers 
1, 2 and 3, and for the charge given in sections 1, 2 and 3, as above 
set forth. 

Motion overruled. Exception by the plaintiff. Judgment for de- 
fendant. Appeal. 

Armfield & Turner  for p la in t i f .  
No  cozcnsel contra. 

FAIRCLOTH, C. J. If A purchases property from B, taking the title 
in himself, and the consideration is furnished by C, by operation of 
law A becomes a trustee for the benefit of C, and the statute at once 
execates the trust, and C becomes in equity the absolute owner. Such 
a trust need not be in writing, and it may be shown by parol proof. 
The authorities in our own reports are numerous. Application: If 
the wife, C. J. Ayers, furnished the consideration in money or prop- 
erty for the note and mortgage executed to her husband, H. L. Ayers, 
then he immediately became her trustee, and it can make no difference 
whether he assigned the note to her before or after its maturity, as it 
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was her property from the day of its execution and became her separ- 
ate estate. 

The defense that there was a balance due the defendant on partner- 
ship account between him and the husband cannot be allowed, as that 
would contravene the Constitution, Art. X, see. 6, which declares that 
the separate estate of the wife "shall not be liable for any debts, obli- 

gations or engagements of her husband." The plaintiff alleged 
( 612 ) that the consideration for the note and mortgage was the 

money of the wife, and that was denied in the answer. That 
is a material fact in the case, and can be ascertained by a distinct issue 
submitted, o* i t  may be made available by appropriate instructions to 
the jury upon the issues already submitted. His Honor fell into the 
error of treating the case as one exclusively between the husband and 
the defendant, regardless of the wife's equities, in which event, as 
far  as now appears, he would have held correctly. The plaintiff's 
prayers for instructions were, in substance, proper to be heard by the 
jury. Adams' Equity, 33 ;  Lyon v. Akin, 78 N. C., 258; Clement v. 
Clenze?zt, 54 N.  C., 184. 

Judgment Reversed. 

D. M. MILLER v. L I F E  INSURANCE COMPANY OF VIRGINIA 

1. I f  i t  is  the intent or purpose of the lender of money to get more than the 
legal rate of interest for the loan, and if there be a provision, a condition 
or a contingency in or connected with the contract by mhich he may do so, 
the transaction is usurious. 

2. I f  the usurious character of a transaction is not manifest upon its  face, but 
depends on facts and circumstances connected with the transaction as a 
par t  of yes gestne, i t  is a question of fact, as well as law, and should be 
Bubmitted to the jury. 

3. Where a life insurance company lent to a borrower a sum of money a t  the full 
legal rate of interest, payable monthly, i ts  repayment being amply secured 
by mortgage on real estate, but required the borrower, in addition and as 
a condition of the lease, to take from and reassign to it an  endowment 
policy for a sun1 equal to the amount of the loan, upon which the premiums . 
should be paid monthly for seven years (or until his death), the payment 
of the premiums being also secured by the mortgage: Held, that the trans- 
action was usurious. 

FAIRCLOTH, C. J., and AVERY, J-., dissent. 

( 613 ) ACTION for an accounting, and to enjoin and restrain de- 
fendant from selling the lands of plaintiff under deed of trust. 
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Temporary restraining order and order to show cause was granted by 
Timberlake, J., and made returnable before Hoke, J., a t  Salisbury, on 
17 February, 1896, being Monday of the regular term of ROWAN. 

The following facts mere agreed : 
1. Plaintiff is a resident of this State, and defendant company is a 

Virginia corporation, doing business in this State, and the contract 
was made in this State. 

2. That on 30 September, 1895, in said county and State, plaintiff 
made application to defendant company for a loan of $1,200, said 
application being in writing, a copy of which is hereto attached as a 
part of this case agreed. 

3. That on 1 October, 1895, in pursuance of said application, said 
loan was made to plaintiff, and to secure repayment of the same plain- 
tiff executed to defendant a mortgage or trust deed conveying certain 
lands to defendant, with power of sale upon default, a copy of which 
trust deed is hereto attached as a part of this case agreed. 

4. That on said 1 October, 1895, plaintiff also executed to de- 
fendant his bond in the penal sum of $2,400, conditioned for the pay- 
ment of said loan seven years from its date, with interest 
from date, during said period, at the rate of six per cent per ( 614 ) 
annum, payable monthly, and further conditioned for the 
payment of $15.12 monthly, during said period, as monthly premium 
on an endowment or policy, copies of which bond and endowment or 
policy are hereto attached as a part of this case agreed. 

5. That said endowment or policy for $1,200 was issued to plain- 
tiff by defendant in pursuance of said application and simultaneously 
with the granting of said loan, and was on the same day assigned in 
writing to defendant by plaintiff to secure the performance of said 
penal bond, and the assignment thereon is hereto attached as a part 
of this case agreed. 

6. That prior to 27 January, 1896, plaintiff paid to defendant 
certain sums of money on account of his said indebtedness, to wit, the 
sum of $21.12, and on said date tendered to defendant the sum of 
$1,203 in gold coin in payment of his said indebtedness, and demanded 
the cancellation of said deed of trust and the surrender of said bond, 
which defendant refused, and thereafter advertised the land described 
in said deed of trust to be sold under foreclosure, a copy of said ad- 
vertisement being hereto attached. 

7. That thereafter plaintiff procured the temporary restraining 
order, etc., as above stated. 

8. That plaintiff is still ready and willing to pay said sum of 
$1,203, as tendered, it being the amount of said loan, with interest 

877 
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thereon at the rate of six per cent per annum, payable monthly, but 
is unwilling and refuses to pay the premiums due on said endowment 

or policy of $15.12 per month, claiming that said contract is 
( 615 ) usurious under the laws of this State, and that the whole con- 

tract is a building-and-loan contract and is not such a contract 
as comes within the scope or powers recognized in law as pertaining to 
life insurance companies. 

9. That defendant is a life insurance company, chartered for the 
purpose of carrying on the business of insuring lives, to cause them- 
selves to be reinsured, to grant endowments and to contract for re- 
versionary payments. 

10. That at the time plaintiff applied for said loan of $1,200 de- 
fendant informed him that it used its money to increase its insurance 
business, and that i t  would make said loan if he would secure the same 
by trust deed upon good real estate and would take out a policy in 
defendant's company for the sum of $1,200 and assign the same to 
defendant as additional security for said loan, and this plaintiff agreed 
to do and did do. 

11. That said contract between plaintiff and defendant is not 
usurious, except and unless as appears upon the papers hereinbefore 
referred to as constituting the same, as it may be construed by the 
court. 

Plaintiff contends that on its face said contract is usurious, and 
that the defendant is only entitled to recover the principal of said 
loan, with interest at  six per cent per annum. 

Defendant contends that said endowment or insurance policy is a 
separate legal contract, based upon a valuable consideration, and that 
plaintiff was indebted to defendant on said 27 January, 1896, in addi- 
tion to the interest on said loan and the principle thereof as tendered, 
the sum of $30.24, premiums on said endowment policy; and defend- 
ant denies that said coutract or any part thereof is usurious under the 
laws of this State. Defendant further contends that its contract with 
plaintiff is not a building-and-loan contract nor such a contract as such 
companies issue, but one that life insurance companies have a right to 

make and one that belongs strictly to life insurance. 
( 616 ) On return day of the preliminary injunction the court was 

of opinion, and so held, that, on the evidence and exhibits, 
.the injunction should be continued till the final hearing, and i t  was 
so ordered. 

Thereupon, a jury trial being waived, in open court, the above 
statement was settled and agreed upon as the facts of the case, upon 
which the rights of parties should be determined, and upon said facts 
it was considered and adjudged by the court: "That the contract, 
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on its face, and without ulterior averments, is not usurious; that the 
injunction be and the same is hereby dissolved, and that defendant go 
without day and proceed to enforce and collect the amounts due, 
and according to methods set out and provided in contract, and that 
defendant have and recover of the plaintiff and sureties costs, to be 
taxed by the clerk." 

From this judgment plaintiff appealed. 

T .  P. Klu t t z  for plainti f f .  
MacRae & Day and John A. Coke for defendant. 

FURCHES, J. The papers referred to in the case agreed and made 
a part of the case on appeal show, in addition to the facts set forth in 
the agreed case, that the property conveyed in the' deed of trust t o  
Overman and McCubbins was a town lot, worth about $1,000 without 
the improvements, and improvements on it worth about $1,500. And 
among the conditions are these requirements : That the plaintiff shall 
keep the buildings constantly insured in some good fire insurance 
company to be approved by defendant, and for defendant's benefit, 
for a t  least the sum of $1,200, which policy is also to be assigned to 
defendant; that plaintiff pay the $1,200, when due, and that he also 
pay the interest on the note on the last of each month, and 
that he pay the installments of $15.12 due on the life policy ( 617 } 
of $1,200 on the last of each month, for seven years. And if 
plaintiff shall fail in doing and performing any one of these conditions 
i t  constitutes a breach, for which the trustees shall foreclose by sale; 
"and payment of said principal sum and all interest thereon, together 
with all monthly payments and fines on said endowment policy, and 
all costs and disbursements arising under this trust, including all 
taxes, assessments, insurance or other sums that may have been paid 
by said company as herein provided, may be enforced and recovered 
at  once, by sale, foreclosure or otherwise, anything herein contained 
to the contrary notwithstanding. " 

" I t  is further stipulated and agreed that all the conditions of the 
said endowment policy are made part of this deed, as covenants of the 
parties of the first part." 

I t  is admitted that it is lawful to loan money in this State at  six 
per cent, and no matter what amount of security is required, if it is 
only the purpose of securing the repayment of the principal and six 
per cent interest thereon. I t  is also admitted that it is lawful to issue 
life insurance policies, such as that issued in this case, and defendant 
contends that i t  is impossible to take two transactions that are lawful 
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within themselves and make an unlawful transaction out of them, 
when combined into one transaction. 

This fairly presents the question before us, and is a strong presen- 
tation of defendant's side of the case. But when it comes to be tested by 
the weight of authority and, we think, by the reason of the thing, i t  
cannot stand the test. I t  is perfectly lawful, as admitted by all, to 
loan money at  six per cent and to require any security for its repay- 
ment, with this lawful interest. I t  is entirely lawful for A to secure 

by mortgage the insolvent note of B as a separate and distinct 
( 618 ) transaction. But if A applies to C for the loan of $1,000, and 

C agrees to lend the money to A if he will imlude in the note 
to him the insolvent note of 36, and A agrees to this and secures the 
insolvent note, the note thus made, including the money loaned and 
the insolvent note of B, is held to be usurious. Xlzober v. Huzlser, 
20 N. C., 222; Musscy v. McDowell, ib., 20 N. C., 252. The true rule 
is whether there was an intent-a purpose on the part of the lender to 
get more than the lawful rate of interest by the transaction. If there 
was, and by means of the transaction he may do so, the law pronounces 
i t  an unlawful and corrupt contract and usurious. But if this is not 
manifest from the transaction, but depends upon facts and circum- 
stances connected with the transaction as a part of the res gestae, i t  
then becomes a question of fact, as well as of law, and must be sub- 
mitted to the jury. In the case of Xhober a. Hauser ,  supra,  where i t  
was doubtful whether the note of B was not collectible at  the date of 
the loan, and other circumstances therein mentioned which, if found 
as plaintiff contended, would have rebutted the allegation that there 
was a usurious purpose on C's part in requiring that B's note should 
be included, it was held to be a case for the jury. And so was the 
case of Massey v. XcDowell, supra.  The Court held that the question 
as to whether the small discount made was truly in consideration of 
the services of the assignee, as stated and contended by plaintiff, or 
whether that was a cloak and a device to cover the real transaction 
and to get more than lawful interest on the money, were questions of 
fact, and should have been submitted to the jury, with proper in- 
structions. 

But these cases hold the true rule to be this: Was it the purpose 
of the lender to get more than the lawful rate of ,interest, and was 

there any contingency by which he might do so? If there 
( 619 ) was, the transaction is usurious, whether i t  is so apparent 

that i t  becomes the duty of the court so to declare, or whether 
i t  is a case in which it is necessary that the jury should find the facts. 
These cases seem to decide the principle upon which the doctrine of 
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usury rests-that if it is the purpose of the lender to get more than 
the lawful rate of interest for loan of money, and if there be a pro- 
vision, a condition, a contingency in or connected with the contract by 
which he may do so, it is usurious. 

We intend to be governed by the rule, as we understand i t  to be laid 
down by this Court in Shober u. Hauser and iliassey u. fMcDowel1, 
supra. In our investigation we find much authority sustaining this 
rule and applying these principles to the case before us. 

"Where, as a condition of making a loan, the borrower is required 
to take policies of life insurance from the lender and pay premiums 
thereon, in addition to the highest legal rate of interest on the amount 
loaned, it is generally held that the profit thus derived by the lender 
is equivalent to additional interest, and therefore usurioas." 27 A. 
and E. E., see. 29, p. 1021, and note 1. 

"All agreements which in legal effect gi$e to the Iender of nioney 
any profit or advantage, certain or contingent, more than at  the rate 
of seven (here six) per cent interest, violate the statute. I t  is not 
necessary to allege or prove aliunde any peculiar intent or special cor- 
ruption in such a case. I t  is usury upon its face, and the Court must 
so declare as a matter of law. I t  is only when the true character of 
the transaction is equivocal, " " " a device for usury, that the 
question becomes one of fact and belongs to the jury." Thomas v. 
Murry ,  34 Barber, 171. 

Where the lender takes the chance for more than legal interest, 
"this contingent benefit beyond the legal rate of interest, and 
where the lender has the right to demand the repayment of ( 620 ) 
the principal sum with the legal interest thereon, in any event, 
the contract is in violation of the statute prohibiting usury." Brown 
v. Vurdenburg,  34 N .  Y. ,  197. 

"A stipulation even for a chance of advantage beyond legal inter- 
est is illegal, and courts will not lend their aid to enforce an unlawful 
contract." Butterick v. Harris, 1 Biss., 443. 

"The two transactions were combined into one; the loan would 
not have been made but for the insurance; six per cent, the full limit 
of interest, was charged for the money; but the loan depended upon 
the borrower's taking the policy of insurance. The policy was a thing 
of value to the plaintiff (here defendant), or it would not have re- 
quired it to be taken as a condition precedent to the loan, and is usuri- 
ous." Ins. Co. v. Kitt le,  2 Fed., 116. 

In our investigation of this important question we believe we may 
say that we have found no case or other authority that does not sustain 
the principle announced by this Court, that a usurious transaction is 

, one in which i t  is intentionally provided that a party may take more 
381 
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than the lawful rate of interest for the loan of money. But we have 
found cases that differ as to the application of this principle. We 
have found a few cases which hold that i t  does not per se make a trans- 
action usurious for a life insurance company to require a party wish- 
ing to borrow money to take out a policy of insurance as a condition 
precedent to the loan. Ins. Co. v. Mfg. Co., 25 N. J. Eq., 160; Ins. Co. 
v. Crane, 25 N. J.  Eq., 418. But none of them dispute the principle 
here laid down, or decide that i t  would not be usurious if so intended, 
and the great weight of authorities is to the effect that 'it is usurious 

per se. 
( 621 ) Having ascertained the principle upon which our judg- 

ment should be founded, it yet remains to make the applica- 
tion to the facts of this case-a thing, in many cases, more difficult to 
do than to find and define the principle of law that should govern the 
case. If we take the cases' cited from 34 Barbour, 43 N. Y., 2 Fed., and 
add to these that of the 27 A. and Eng. Enc. of Law, as authority, the 
question would seem to be settled, and it would only remain for us to 
declare the transaction usurious. But as there is some diversity of 
authority as to the application of this admitted principle, it seems 
proper that we should to some extent,examine the question of applying 
the facts of this case. We cannot conceive of a case where the money 
loaned by the defendant to the plaintiff, Niller, could have been better 
secured than it was, without the assignment of the insurance policy. 

The defendant had a deed in trust, made to its own selected trus- 
tees, on real estate worth $2,500 with the improvements, and $1,000 
without any improvements, with a condition in the trust deed that 
the plaintiff at  all times should keep the buildings on this lot insured 
to the amount of $1,200, in a good fire insurance company, to be se- 
lected or approved by defendant, and this policy should also be as- 
signed to the defendant; that the plaintiff should pay all taxes, fines 
and assessments that should be levied, assessed or placed upon said 
property, and a failure on the part of plaintiff to keep and perform 
any of these conditions or requirements should amount to a breach, 
and the trustees should proceed at  once to sell and apply the money. 
This being so, there can be no claim or pretense but that the money 
loaned ($1,200) was abundantly secured. But this was not all the 

conditions this remarkable deed contained. I t  is further pro- 
( 622 ) vided, as additional conditions, that plaintiff shall assign to 

the defendant the $1,200 life insurance policy he had been 
compelled to take out,'and the payment of $15.12 to the defendant 
each month on this policy is secured to defendant, as one of the con- 
ditions in this deed of trust, for the term of seven years. And i t  was 
stated and admitted on the argument that plaintiff did not wish to 
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take out this policy, and would not have done so but for its enabling 
him to borrow the money. And it is proper to state that it was stated 
by counsel of defendant and admitted by counsel of plaintiff that the 
premiums charged on this policy were the usual charges on such 
policies. 

Then, when the $1,200 loaned to plaintiff was amply and abund- 
antly secured and every dollar to be repaid with lawful interest, the 
payment of which did not and does not depend upon the insurance 
policy, why was it that defendant made the insurance a condition 
precedent upon which it would loan the money? 

I t  was admitted on the argument that if the plaintiff Miller should 
live out the seven years, the defendant would make $70 by the insur- 
ance. And if we adopt the rule laid down in the cases cited to sustain 
plaintiff's contention, that a contingent benefit over and above lawful 
interest taints the transaction with usury, ,this admission is sufficient 
to decide the case. But it does not seem to us that this admission 
reaches the truth of this transaction, as defendant has a bond that 
falls due seven years after date, and an insurance policy due in seven 
years, upon which $15.12 falls due every month, and the payment of 
this interest and this $15.12 per month is secured by a deed of trust. 
I t  is not clear whether this interest and these premiums end at the 
death of Miller or not. But suppose they do-and we do not put 
our judgment upon this speculation as to whether they end 
at &filler's death or not, as it is not clear to us how this is- ( 623 ) 
hut taking it that it does, i t  is then clear to our minds that the 
admissions as to the profits niade by the defendant do not reach the 
truth. I t  is true that if we take seven years and divide them into 
months we have eighty-four months, and $15.12 per month makes 
$1,270 ; bnt in this calculation there is no notice taken of the fact that 
defendant has no money invested in the policy of insurance-nothing 
but the risk of Miller's dying-and that Miller has been paying into 
its treasury $15.12 every month from the date the policy to the end of 
the seven years. If the interest is calculated on these premiums from 
the date of their payment to the end of the seven years at six per cent, 
with the $70 added, it will be found that defendant has made out of 
the insurance about $300 and the plaintiff has lost this amount, sup- 
posing he gets $1,200 at the end of the seven years. We say supposing 
he gets back $1;200 at the end of the seven years, for he is the creditor 
in that part of the contract and, like all creditors, takes the risk of 
getting his money back, be this risk much or little. 

But the question of usury does not depend upon the question 
whether the lender actually gets more than the legal rate of interest 



IN  THE SUPREME COURT. [I18 

or not. If this were so, it could never be determined whether there 
was usury or not until the money was paid back. This would be like 
locking the stable after the horse mas stolen. But it depends upon 
whether there was a purpose in the mind of the lender to make more 
than legal interest for the use of money, and whether, by the terms of 
the transaction and the means used to effect the loan, he may by its 
enforcement be enabled to get more than the legal rate. If so, the 

transaction is usurious. 
( 624 ) In  this case the proposition of plaintiff was to borrow 

$1,200 upon abundant security. This proposition was rejected 
unless the plaintiff would take out a policy of life insurance in de- 
fendant company, by which the company has the c h a m e  to make $300 
in addition to the legal rate of interest on the $1,200 loaned, and the 
question is, is this transaction usurious? Applying the principles laid 
down by this Court in th: cases cited, and the principles of decided 
cases in other courts, and the application of the principle there made, 
as well as that of the Am. and Eng. Enc, of Law, the transaction is 
usurious; and this is suficiently apparent by its ternis and conditions 
to make it our duty so to declare. 

There is error, and the judgment appealed .from is 
Reversed. 

C i t ed :  R o b e r t s  v. Ins. Co., a n t e ,  433; H o l l o w e l l  v. L o a n  Assa, 
120 N. C., 287; C a r t e r  v. Ins. Co., 122 N. C., 339; C h e e k  v. B. and L, 
Assn. ,  126 N. C., 245 ; R i l e y  v. S e a r s ,  154 N. C., 517 ; O w e n s  v. Wright, 
161 N. C., 140; M a c R a c k a n  v. B a ~ z k ,  164 N. C., 26. 

31. I. AND J. C. STEWART V. THE STATE OF NORTH CAROLINA 

JURISDICTION TO CONSTRUE STATUTE ON PETITION-XATTER OF PUBLIC INTEREST- 
ACTION AGAINST THE STATE-PUBLIC PRINTING-CQKSTRUCTION O F  ST.AT- 
CTE-CONTRACT. 

1. Quere, whether a claim for  damages against the State, arising out of the 
failure and refusal of a public officer to perform a statutory duty imposed 
on him, can be filed in this Court. 

2. Where a matter has become a quasi public question and one of mueh concern 
to the several departments of the State government, this Court will (follow- 
ing the case of Far th ing ton  v. Carrington, 116 N.  C. 315, and the prece- 
dents upon which tha t  case was decided) entertain a petition for the con- 
struetion of a statute and a contract made thereunder by State officials. 

3. One holding a contract for  State printing, under section 1, chapter 20, Acts 
1895, which provided tha t  all printing and binding required by the State 
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should be let to contract, is entitled to all the printing, binding and ruling, 
and the work incident thereto, required by the several departments of the 
State. 

CLAIM against the State, filed by plaintiffs in this Court. ( 625 ) 
The petition was as follows: 
The plaintiffs complain and allege : 
1. That on 27 February, 1895, they were residents and citizens of 

the city of Winston, in Forsyth County, in the State of North Caro- 
lina, and are now residents and citizens of said city, county and 
State. 

2. That on said day in February, 1895, they were doing business 
in said city as printers, under the firm name of &/I. I. & J. C. Stewart. 

3. That on said day in February, 1895, in compliance with the 
provisions of chapter 20 of the Public Laws passed by the General 
Assembly of North Carolina at  its session of 1895, a copy of which act 
is hereto attached, marked "Exhibit A," and asked to be taken as a 
part of this complaint (see ch. 20, Laws 1895), the defendant, State 
of North Carolina, entered into with the plaintiffs the contract, a 
copy of which is hereto attached and marked "Exhibit B," and asked 
to be taken as a part of this complaint. 

4. That immediately upon the ratification of the said contract by 
the General Assembly of North Carolina the plaintiffs entered upon 
their duties as Public Printers, and in order to comply with the terms 
of said contract the plaintiffs made an outlay of something like six 
thousand dollars in the purchase of additional machinery, type and 
other equipments, so that the work for the State of North Carolina 
might be done efficiently and speedily, and employed a corps 
of printers, pressmen, proof readers and other employees for .( 626 ) 
the purpose of meeting every demand that their engagement 
with the defendant might make upon them, and the plaintiffs have 
always been ready, anxious and able to coillply fully with the ternis of 
the said contract, and are now so ready, anxious and able to fully 
perform the contract. 

5. That on the day on which the contract was ratified by the Gen- 
eral Assembly of North Carolina the plaintiff M. I. Stewart called 
upon the heads of the State departments in the city of Raleigh and 
notified them that the plaintiffs were prepared to execute their con- 
tract and to do any work needed to be done by any of the departments; 
and, at  divers times since, the plaintiffs have notified and assured the 
said officials, both in person and by letter, that they were prepared 
and anxious to do all the printing, ruling and binding required by 
any of the State departments and institutions; that soon after 9 
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March, 1895, the plaintiffs mailed to the heads of many of the insti- 
tutions notices citing the provisions of their contract with the State 
and asking for the printing of the institutions of the State; that re- 
ceiving information that some of the departments and institutions 
were having printers other than the plaintiffs to do the work required, 
the plaintiffs, on 5 July, 1895, mailed to all the departments and in- 
stitutions of the State copies of the notice hereto attached and marked 
"Exhibit C. ) ' 

6. That although the plaintiff's have at all times been able and 
anxious to fulfill their contract, the defendant has violated its con- 
tract with the plaintiffs, greatly to the damage of the plaintiffs, in 
that it has in many instances, through its officers, refused to allow the 
plaintiffs to do the printing, ruling and binding required by the State, 

but it has employed other printers to do said work, thus en- 
( 627 ) tailing great loss on the plaintiffs, as well as depriving them 

of their reasonable and legitimate profits assured to them by 
the terms of said contract. 

6. That it is impossible, from the nature of the case, for the plain- 
tiffs, without the power of compelling the attendance of witnesses and 
the production of papers, to ascertain how much of the printing, 
ruling and binding required by the various departments and institu- 
tions of the State has been denied to them and awarded to other 
printers; but the plaintiffs do allege that, notwithstanding the lapse 
of eight months since their selection as Public Printers, they have re- 
ceived no requisitions for any printing, ruling or binding from the 
following State departments and institutions: State Penitentiary, 
University of North Carolina, the Eastern Hospital, the Colored Or- 
phan Asylum, the North Carolina Agricultural Experiment Station, 
the College of Agriculture and Mechanic Arts, the Agricultural and 
Mechanical College, the Colored State Normal Schools located at  
Fayetteville, Elizabeth City, Franklinton, Goldsboro and Plymouth; 
and they allege the work required by these departments and institu- 
tions has been done by others. And the plaintiffs do further allege 
that, without noticing several small orders given to other printers, 
the following State departments and institutions have at times vio- 
lated the said contract by employing other printers than the plaintiffs 
to do the printing, ruling and binding required to be done by the' 
State, to-wit: The Deaf and Dumb and Blind Institution, the De- 
partment of State, the Department of Agriculture ; and the plaintiffs 
believe' that other departments and institutions have violated the 
contract by employing other printers. 

7. That the Secretary of State, in one instance, since 9 March, 
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1895, employed Messrs. Edwards & Broughton to reprint two volumes 
of the Supreme Court Reports, and said Edwards & Brough- 
ton received in payment therefor from the State Treasurer ( 628 ) 
about one thousand dollars; that an immense amount of 
printing, pamphlet binding, circular and other work is required to 
be done by the North Carolina Agricultural Experiment Station, the 
station having issued as many as 246,900 pamphlets during the year 
ending with 30 June, 1895, none of which have the plaintiffs been 
allowed to do; that the Department of Agriculture, having in June, 
1895, bought a printing press, is now operating i t  in its own building 
and doing much of the printing required by this department; that 
during the month of July, 1895, the said Department of Agriculture 
ordered from a firm in New York City one million and a half of 
guano tags, contrary to the provisions of said contract, and procured 
the printing required to be on said tags to be done by a printing estab- 
lishment in New York City. 

9. That the plaintiffs believe that the contract has been violated 
in many other instances and ways now unknown to the plaintiffs. 

10. That the plaintiffs have been informed by the heads of several 
of the departments above named that they have refused to allow the 
plaintiffs to do the printing, ruling and binding required by their 
departments, for the reason that they did not consider that the work 
of their departments or institutions was covered by the aforementioned 
contract, and that they were free to award the printing and other 
work to any printers that they might choose, while the plaintiffs are 
advised and believe that their contract entitles them to all of the 
printing, ruling and binding of all of the departments and institu- 
tions above mentioned, as well as of all the other State departments 
and institutions. 

Wherefore the plaintiffs pray that this honorable Court ( 629 ) 
may construe the said contract and declare the rights of the 
plaintiffs thereunder; that a trial of the issues of fact that may arise 
may be had by a jury or a referee appointed by this honorable Court; 
that the damages that the plaintiffs have sustained by the breaches by 
the defendant of the contract may be ascertained, and that the plain- 
tiffs may recover of the defendant the amount of damages so ascer- 
tained to have been suffered by them, and for such other and further 
relief as they may be entitled to. 

Jones & Patterson for plaintiffs. 
At torney-General  and Shepherd & Busbee for t h e  Xtate. 

MONTGOMERY, J. We are not prepared to say that a claim for  
357 



IN THE SUPREME COURT. 

damages against the State, arising out of a failure and refusal of one 
of its servants to perform a statutory duty imposed upon him, can be 
filed in this Court. The petition sets forth that some of the State 
officers and heads of public institutions, who have refused and failed 
to have the printing and binding of their departments and institutions 
done by the plaintiffs under their contract with the State, have done 
so under a claim of discretion allowed to them under the law on this 
subject; and it was stated on the argument that a considerable quan- 
tity of such work was being withheld from the plaintiffs and would 
be withheld until this Court should decide whether or not the plaintiffs 
were entitled to the whole of the public printing and binding. The 
matter, then, has become a quasi public question, is of importance to 

the several departments of the State Government, and under 
( 630 ) the precedents of this Court (many of them being cited and 

commented on in the concurring opinion of Purches, J., in the 
case of Farthing v. Carrington, 116 N.  C., 315) we have concluded to 
give our construction to the act concerning the public printing (Laws 
1895, ch. 20). We are requested to do this also in the petition of the 
plaintiffs. 

Section 1 of the act provides: "That all printing and binding re- 
quired by the State shall be let by contract," etc., and there is nothing 
in any subsequent part of the act to limit or qualify this plain lan- 
guage. The plaintiffs' contract with the State to do the work is ad- 
mitted, and under the contract they are entitled to do all the print- 
ing and binding and ruling, and work incident thereto, which may be 
required by any and all of the State departments and by any and all 
of its public institutions. 

As a remedy for the plaintiffs, in connection with their claim for 
damages by reason of the matters mentioned in their petition, i t  may 
be that the General Assembly, after hearing proof through one of its 
committees, may make to the plaintiffs a proper allowance, if any 
damage should be shown. 

Petition Dismissed. 

HENRY A. STYERS v. W. A. ALSPAUGH, J. H. REICH A m  

SAMUEL REICH 

1. Where the assignee of a mortgage deposits i t  as collateral security for a debt 
due by him, the mortgagee is not a necessary party to an action brought . 
by the holder of the collateral against his debtor and the mortgagors to  
recover the debt and to foreclose the mortgage. 
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2. I f  the defect of parties is apparent on the face of the complaint, objection 
must be taken by demurrer; otherwise, by answer. 

3. Where a party to an action is apprised by the complaint, or discovers during 
the trial that there is a defect of parties, he should move that they be 
joined, but will not be permitted to do so after an adverse verdict. 

ACTION tried before Brown, J., and a jury, at  January (Special) 
Term, 1896, of FORSYTH. 

The plaintiff claimed a debt on W. A. Alspaugh of $290, with in- 
terest, secured by notes and mortgages assigned as collateral, as ap- 
pears in the pleadings, and prayed for judgment on debt and fore- 
closure of collateral mortgages. 

W. A. Alspaugh, witness in his own behalf, testified: "I paid off 
the notes and mortgages set forth in the complaint; paid to H. Monta- 
gue three notes. I told Montague I had come to pay them off. I paid 
him $200 with my own money. Montague asked me if I wanted them 
transferred to me, and said I had better do it, and transferred them to 
me. I then went to R. B. Kerner and told him I wanted to 
pay off his mortgage, and paid him $100. He asked me if I ( 632 ) 
wanted the note and mortgage transferred to me, and I told 
him I supposed so, as Montague had transferred his three mortgages ; 
he transferred it to me. These are the mortgages set out in the com- 
plaint. I t  was my own money I paid Kerner, and I did all this in 
consequence of an agreemept with Samuel Reich. I transferred all 
these notes and mortgages to plaintiff as collateral security for the 
purchase money of a tract of land I bought from him. I agreed to 
pay him $3,000, and transferred these notes and mortgages to him as 
collateral security for debt. I kept the land for twelve months, and 
then I had another bargain with plaintiff, and he agreed to take the 
place back at  the same price, $3,000. I was to pay him $200, and the 
purchase of the land by me was to be rescinded and my note sur- 
rendered. These collateral notes and mortgages were to be surrend- 
ered. I offered him $200 and denlanded the notes and mortgages, and 
he refused to deliver them up. I did not offer Styers $200 in cash, as I 
did not have the cash, but offered my note and interest for it, and also 
agreed as a condition to rescind the land trade and pay interest on the 
$3,000 for one year. I had paid $90 on that interest and agreed to 
pay $90 more, and have not paid that. I was to pay $290, all told, as 
a condition of rescinding the trade, in addition to what I had paid on 
interest. I surrendered Styers the land I bought from him and made 
him a deed. I still owe him $290 for rescinding the trade. I agreed 
to pay him $290 for rescinding the trade, and agreed to pay him this 
$290 on the $3,000 note and give up the land in settlement of it, and 
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Styers agreed to it. I did not have the cash, but offered him my note, 
and Styers refused to surrender the notes and mortgages sued on until 

I paid the $290. I could have borrowed money and paid him 
( 633 ) if he would surrender the notes and mortgages. This was 

agreed 9 October, 1893, and ~ 'n iade  Styers the deed. I took 
the rents of the land for one year." 

J. H. Reich, another defendant, testified: "I went with Alspaugh, 
who is my son-in-law, to Montague. I saw him pay Montague the 
money. He paid the notes and mortgages to Montague. Montague 
had threatened to sell the land. Montague transferred the papers to 
Alspaugh. Montague said he had better transfer them, and Alspaugh 
said 'All Right.' Sam Reich told Alspaugh that if he would pay the 
debt he would will him some property, but I don't know that he ever 
did so." 

The burden of proof being on the defendant, and this being all the 
evidence offered, the plaintiff introduced no evidence and took the 
evidence offered the court. 

The court instructed the jury to answer the issues in favor of the 
plaintiff, and defendant excepted. 

The defendant also excepted, for that the mortgagees, Montague 
and the heirs at  law of R. B. Kerner, who held the legal title, were not 
parties to the action. Upon the mortgages to H. Montague there was 
no endorsement. Upon the note the foll~wing endorsements appear: 
"For value received, I hereby transfer the within note and M. D. to 
W. A. Alspaugh, 22 February, 1890. H. Montague"-with similar en- 
dorsement heretofore from W. A. Alspaugh to plaintiff, dated 15 
April, 1892. The endorsement on the Kerner note, which was also 
secured by a mortgage on another tract, was as follows: ' (Pay to W. 
A. Alspaugh without recourse on me. R. B. Kerner." And also the 
following: "For value received, I hereby transfer this bond and 
M. D., securing the same to H. A. Styers, this 15 April, 1892. W. A. 

Alspaugh. " 
( 634 ) The issues submitted and the responses thereto were as 

follows : 
1. Q. "Were the notes and mortgages set out in the complaint 

paid and discharged by defendant Alspaugh, as alleged by defend- 
an t?"  Answer: "No." 

2. Q. "Were the notes and mortgages set out in the complaint 
transferred to plaintiff by defendant Alspaugh as collateral security 
for a debt, and if so, what sum is due thereon by Alspaugh to Styers?" 
Answer: "Two hundred and ninety dollars, with interest from 9 Oc- 
tober, 1893. " 

390 



N. C . ]  FEBRUARY TERM, 1896. 

There was a motion for a new trial; motion overruled. The de- 
fendant excepted and appealed, assigning as error: 

First exception. To dismiss for want of proper parties, to wit, 
the holders of the legal estate, or that the cause was improperly 
brought. 

Second exception. To the charge of his Honor, "That upon this 
testimony the jury should answer the issues in favor of plaintiff." 

Watson  & E m t o n  for plaintiff. 
J .  S .  Grogan for defendants. 

MONTGOMERY, J. I t  appears from the complaint and answer that 
the notes and mortgages executed by the defendant Reich to Montague 
and Kerner were transferred to the defendant Alspaugh, and it fol- 
lows, therefore, that these mortgagees were not necessary parties to 
this action. Where the defect of parties is apparent on the face of 
the complaint, the objection must be made by demurrer; if not so ap- 
parent, by answer. The Code, sees. 239, 240; Kornegay v. Steamboat 
Co., 107 N. C., 115; Leak v .  Covinyton, 99 N .  C.,  559. If the above 
admission, however, had not been made in the answer, the defendants, 
on discovering during the trial the defect of parties plaintiff, 
should have moved to amend their answers and to have Non- ( 635 ) 
tague and Kerner, the mortgagees, made parties. His Honor 
below very properly refused to allow them to present their case to the 
jury, and then, after an adverse verdict, to make the exception that 
there was a defect of parties to the suit. The plaintiff was satisfied, 
it seems, to proceed, relying upon the sufficiency of the assignment of 
the notes and mortgages by the mortgagors, Montague and Kerner, to 
the defendant Alspaugh, and the assignment by him to the plaintiff, 
or, if not, upon the subjection of the equitable interests of the de- 
fendant Reicli in the mortgaged land to the payn~ent of his debt. The 
defendants should have made their objection, on account of defects 
of parties, before the case was put to the jury. His Honor instructed 
the jury that upon the testimony they should find the issues in favor 
of the plaintiff. The defendant Alspaugh testified that he, with his 
own money, paid off the notes and mortgages and took an assignment 
of them from the mortgagees to himself. What the witness said about 
an agreement between himself and one of the mortgage debtors in 
reference to the payment of the debt is too vague to amount to any- 
thing in law. The fact was that Alspaugh paid the notes and mort- 
gages with his own money and took an assignment of them to himself, 
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and afterwards used them as collateral security for a debt he owed 
the plaintiff. There is 

No Error. 

T. L. VAUGHN v. COMMISSIONERS O F  FORSYTH COUNTY 

1. County commissioners have no power to sell property held for corporate pur- 
poses, where i ts  alieuation would tend to  embarrass or prevent the per- 
formance of i ts  duties to the public, and hence they have not the right to 
mortgage county land to secure bonds issued to build a courthouse thereon. 

2. Power to sell is not a power to mortgage, and hence express authority con- 
ferred by statute upon county commissioners, without consent of the jus- 
tices of the peace of the county, to sell real estate of the county, a t  a fa i r  
price, does not imply power to encumber the same by mortgage. 

3. Though a proposed mortgage of county land by the county commissioners to 
secure bonds issued to build a courthouse would be void, and equity would 
enjoin foreclosure thereunder, a taxpayer may bring an  action to restrain 
the execution of the mortgage without waiting until foreclosure is threatened. 

ACTION for an injunction, pending in FORSYTH, heard before Nor- 
wood, J., at chambers, 23 March, 1896 ,  upon facts agreed, as follows: 

That plaintiff is a citizen and taxpayer of Forsyth County, and 
defendant is the owner of a valuable lot of ground in the city of 
Winston, formerly used as a courthouse seat; that a courthouse until 
recently stood thereon. When it was found entirely insufficient for 
the wants of Forsyth County, and that the public business and con- 
venience required a larger and more comniodious building, for the 
purpose of constructing a building more suitable to the wants of the 

public, the courthouse which stood on said site was torn down, 
( 637 ) and the lot is now cleared and excavation made for a new 

building; that by an order of the board of commissioners, 
bonds or notes of the county were issued for an aggregate of $50,000, 
to be used in the construction of said courthouse ; that this sum is not 
extravagant, but is sufficient for the purpose aforesaid; that the 
county of Forsyth has a population of about 29,000 people, its tax- 
able property is $8,000,000, and it owes no debt, save a m a l l  floating 
debt for current expenses, that can be promptly met on presentation ; 
that the facts set forth in article No. 4 of the complaint are true; that 
the defendants have made an effort to negotiate a loan in favor of the 
county and float the said $50,000 of notes, but have been unsuccessful ; 
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that i t  cannot be done without some additional security; that defend- 
ants have negotiated to sell said bonds at  par and mortgage said lot 
of land to secure said bonds; that this can be done and the money 
raised to construct the building; that the contemplated courthouse 
building is to be placed on the public square to be mortgaged. 

The 4th article of the complaint, referred to in the agreed state- 
ment, is as follows: 

4. "That for the purpose of erecting a courthouse building for 
the county of Forsyth on said square, the said board of commissioners 
have passed an order to issue bonds of the said county in the sum of 
$50,000, bearing six per cent interest, and payable as follows : $20,000 
payable in two years ; $20,000 payable in three years; $10,000 payable 
in four years. That for the purpose of securing said bonds, the de- 
fendants have adopted the following resolutions, adopted a t  an ad- 
journed meeting of said board held on 11 March, 1896 : 

"Whereas the building of a courthouse for the county of 
Forsyth is a public necessity, for which it is necessary to ( 638 ) 
raise funds; and whereas as it now appears, i t  will be neces- . 
sary to obtain additional legislation before the board of commissioners 
can levy a special tax for the purpose of meeting the payments of the 
notes which it will be necessary to issue and sell before the said court- 
llouse is built; and whereas the county of Forsyth is a t  this time with- 
out a courthouse building, and parties have signified their willingness 
to purchase said notes if the same are amply secured; now, therefore, 

" I t  is ordered that AX. D. Bailey, chairman of the board of county 
commissioners, is hereby authorized and empowered to execute a deed 
of trust to the Wachovia Loan and Trust Company, as trustee, on the 
courthouse lot, 200 feet square, for the purpose of securing the pay- 
ment of the principal and interest of the $50,000 courthouse notes to 
be issued, payable $20,000 in two years, $20,000 in three years, and 
$10,000 in four years, with interest from date at  six per cent until 
paid, said notes to be issued for the purpose of securing money with 
which to erect a courthouse building. 

"That in pursuance of said order and authority granted him by 
the board of comniissioners, the said ill. D. Bailey, chairman of the 
said board, is about to execute a deed of trust upon said county prop- 
erty for the purpose indicated in said order, which said deed of trust 
will contain a clause granting power of sale to the Wachovia Loan and 
Trust Company, trustees, to sell the said property of the county of 
Forsyth if said bonded indebtedness is not paid as i t  falls due." 

His Honor refused the injunction and dissolved the restraining 
-order which had previously been issued by Starbuck, J., and plaintiff 
appealed. 
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( 639 ) Watson & Buxton and A. E. Holton for plaintiff. 
Glenn & Manly for defendant. 

AVERY, J. The right to contract the contemplated bonded in- 
debtedness has already been passed upon. Vaughan v .  Conzrs., 117 N .  
C., 429. I t  may be that this or the former action was brought for 
the purpose of extracting advice from the court, but nothing appears 
upon the face of the record to show that it is not a bona fide contro- 
versy between parties, as it was properly constituted below and 
brought up for review, according to the regular course of the court. 
This Court has no right to indulge in or act upon mere conjecture. 

A county is a governmental agency, created in part at  least for the 
purpose of providing public buildings for the administration of jus- 
tice and for the safe-keeping of prisoners. The county revenue is safe 
from seizure by creditors, or even for taxes due the Federal Govern- 
ment, because to admit the right to appropriate them in satisfaction 
of a claim would be to concede the power to destroy the State Gov- 
ernment by depriving its agencies of the means of performing their 
proper functions. Subject to the restrictions contained in the Federal 
Constitution, the State is a sovereignty, and it is essential to its preser- 
vation to give to all the property held for it by such agencies, as coun- 
ties, the same protection as is given to that held in its own name. 
Hughes v. Cornrs., 107 N. C., 598; Meriweather v .  Garnett, 102 U .  S., 
473; U .  S. v. R. R., 17 Wall., 322. The same exemption from seizure and 
sale under execution is extended to property held for public use, such 
as public buildings, streets, engine houses and everything which is de- 

voted to governmental purpose. Dillon Mun. Corp., sec. 576 ; . 
( 640 ) Hughes v. Comrs., supra; Gooch v. Gregory, 65 N. C.,  142. 

For the same reason no lien is acquired by judgment creditors 
or mechanics against property devoted to governmental purposes, 
whether the title be in the State or a county, unless where the Legisla- 
ture expressly provides for its acquisition. Davenport v. Ins. Co., 17 
Iowa, 276 ; Schoffer v. Cadwallader, 36 Pa. St., 126 ; Leonard v .  Brook- 
lyn ,  71 N. Y., 498; Bell v. Nayor,  105 N.  Y. ,  139; 2 Dillon, supra, sec. 
577. I t  is equally well settled that neither a public corporation nor 
a quasi public corporation has the power to sell property held for cor- 
porate purposes, where the alienation of it would tend to embarrass 
or prevent the performance of its duties to the public. Hzcghes v. 
Conzrs., supra; Gooch v. McGee, 83 N. C., 59. 

I t  is contended that the amendatory act (Laws 1895, ch. 135, sec. 1 )  
makes no change or no material alteration in the language of The 
Code, sec. 707 (20). But whether the contention be well founded or 
not, if the county commissioners have no authority to convey the land 
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on which they propose to erect the courthouse by a mortgage deed to 
secure the bonds issued to build it, and thereby render the site and 
buildings liable to sale for the satisfaction of the debt, it is needless 
to discuss the effect of the legislative amendment; for, though i t  be 
conceded that the effect of the amendment was to delegate to the com- 
missioners, without the assent of the justices, the power "to sell or 
lease the real property of the county and to make deeds or leases for 
the same to any purchaser or lessee," they cannot by any fair im- 
plication claim the right under this authority to encumber by mort- 
gage instead of making an absolute sale. The general rule, as laid 
down by almost all of the text writers and a majority of the courts of 
the States, is that a power to sell and convey real estate does 
not confer authority to mortgage. To bring a particular case ( 641 ) 
within the exception to the rule, it must appear from the lan- 
guage used and the nature of the property subject to the power that 
the principal donor or grantor of the power intended that the agent 
should be at  liberty to raise money by mortgaging it. 1 Jones Mort., 
sec. 127; 2 Dillon, supra, see. 579; Stronghill v. A m t e y ,  1 DeG. M .  & 
G., 634 (490) ; Morris v. Watson,  13 Minn., 212. "A power to sell," 
said the Supreme Court of Nassachusetts, in H o y t  v .  Jaques, 129 
Mass., 286, "implies that the attorney is to receive for the benefit of 
the principal a fair and adequate price for the land. A power to 
mortgage involves a right in the attorney to convey the land for a Iess 
sum, so that the whole estate may be taken on a foreclosure for only 
a small part of its value. So, under a will, a trust with power to sell 
prima facie imports a power to sell 'out and out,' and will not au- 
thorize a mortgage unless there is something in the will to show that 
a mortgage was within the intention of the testator." I t  is true that 
some decisions are to be found which are in conflict with the general 
consensus of opinion, especially where the controverted question is 
whether a strictly private corporation is authorized to mortgage its 
land. Corporations which exercise delegated governmental authority, 
such as counties, must be confined to a strict construction of the 
statutes granting their powers. There is nothing in the nature of 
their duties to give rise to the implication that the State intends to 
clothe them with any other power than that expressly conferred, and 
the further right to do what is necessary to the complete exercise of 
the express powers. Where the law so jealously protects the rights of 
the sovereign State against the sale of its property devoted to public 
purpose, by any implication, in satisfaction of mechanics' liens or 
judgments, it would be strangely inconsistent to infer from an 
express power to sell at a fair price the intent on the part of ( 642 ) 
the grantor of the power to permit an indirect alienation at  
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much less than the value of the property. Such latitude in construc- 
tion appears still more unreasonable where the effect is to place an 
encumbrance upon a building and site provided for the administration 
of justice. 

Where a taxpayer shows prima facie that an illegal tax is about 
to be levied by the county authorities, or that they are about to issue 
bonds of the county contrary to law, courts of equity will restrain such 
abuse of power a t  his instance. McDowell v. Construction Co., 96 N .  
C., 514. Though the mortgage deed which the defendants propose to 
execute would be void, i t  would nevertheless cast a cloud upon the 
title of the county to the land (Beach on Ins., secs. 708, 709) ; and as a 
court of equity would enjoin a sale for foreclosure under the mortgage, 
i t  has for the same reason the right to grant its aid in the incipiency 
of the proceedings by thwarting the attempt to give a power of sale. 
I n  an  action for possession by a purchaser at a foreclosure sale of the 
proposed mortgage i t  would become necessary to resort to extrinsic evi- 
dence to show the action of the commissioners, and then to establish the 
fact that they had transcended their powers. Beach on Inj., sec. 609; 
Roth u. Insley, 86 Cal., 134. Where a sale by virtue of a niortgage deed, 
though i t  be unlawfully executed, would tend to compel persons hav- 
ing an interest in the property which it is proposed to encumber to 
resort to such means for protection, the same reasons exist for taking 
time by the forelock upon a proper application, as where the mort- 
gagee is about to sell to foreclose. The plaintiff has an interest in 
common with other taxpayers in protecting property purchased by the 

county tax fund, and especially where, if i t  be sacrificed at  a 
( 643 ) foreclosure sale, the taxpayers will be called upon to provide 

other property for public use in its stead. For the reasons 
given, there was error in vacating the restraining order. 

Reversed. 

Cited: Gastonia v. Efigilzeering Co., 131 N.  C., 362; Brocken- 
brough v. Comrs., 134 N .  C., 22; Hardware v. Schools, 151 N. C., 511. 
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R. D. JOHNSTON v. NIAGARA F I R E  INSURANCE COMPANY 

1. Where there is a conflict between the written part of a policy of insurance and 
the printed part, the former will govern. 

2. Where the written part of an insurance policy insured plaintiff's "stock of 
cloth, cassimeres, clothing, trimmings and all other articles usual in a 
merchant tailor's establishment," and the printed part of the policy pro- 
vided that ('patterns" were not covered by the p o k y :  Held,  in an action 
to recover for  the destruction of plaintiff's stock of cloths, etc., including 
a lot of "tailor's patterns," that no recovery can be had for  the latter, 
they being not only not specially included, but specially excluded. 

ACTION tried before Brown, J., and a jury, at December (Special) 
Term, 1895, of FORSYTH. 

The action was to recover loss by fire. The policy of insurance 
introduced by plaintiff contained the following provisions : 

"This Company shall not be liable for loss to accounts, bills, cur- 
rency, deeds, evidences of debt, money, notes or securities, nor, unless 
liability is specifically assumed hereon, for loss to awnings, 
bullion, casts, curiosities, drawings, dies, implements, jewels, ( 644 ) 
manuscripts, medals, models, patterns, pictures, scientific ap- 
paratus, signs, store or office furniture or fixtures, sculpture, tools, or 
property held on storage or repair." 

. The typewritten description of property is as follows: On his 
stock of cloths, cassimeres, clothing, trimmings and all other articles 
usual to a merchant tailor's establishment, contained in the two- 
[story] brick and frame shingle-roof building occupied by assured 
and situated on the corner of Third and Liberty streets, Winston, N. 
C 7  Seventy-five per cent coinsurance clause attached to policy. 

The plaintiff claimed damages on his suitings $654, and on his 
trimmings $98.83, making a total on suitings and trinmings of 
$652.83, and on patterns as follows : 

481 coat patterns, at $1 .................................................................. $481.00 
........................................................ 30 overcoat patterns, at $1.50 45.00 

450 pants patterns, at  50 cents ..................................................... 225.00 
180 vest patterns, at 50 cents .............. A ........................................ 90.00 

Total amount of damages claimed for patterns ............. ...$841.00 

The following was the testimony as to patterns: "Patterns are 
made after I take the measure. I then cut a pattern out of paper, 
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called pattern paper, for the customer; then cut out the cloth and 
baste up the suit, and if the suit does not fit I alter the pattern to 
suit. After making the suit I mark the customer's name on the pat- 
tern and file it away. I had patterns for customers who buy my 
clothes. I cut them myself; did not buy them. They were useful 
to me in making clothes for my regular business. All of them are de- 

stroyed. I have customers in Goldsboro and Wilson and other 
( 645 ) places in eastern North Carolina. I came from that section. 

I worked about twenty hands and did all the cutting myself. 
I could not well get along without patterns." 

Upon cross-examination plaintiff testified: "I use these patterns 
for making clothes for other persons besides those for whom they were 
cut. Some of these patterns were eighteen years old. I do not know 
how many customers are dead for whom these patterns were cut; I 
keep no record; there may be 350 dead. The patterns were worth 
something, even if they were dead. Styles change very year." 

William Beard testified : "Patterns are used in a merchant tailor's 
establishment. All tailors usually keep patterns; can't well get along 
without them. " 

The defendant introduced no testimony. 
The issues and responses were as follows: 
1. "Did the plaintiff coniply on his part with the stipulations in 

the policy regarding the appraisement and arbitration?'? Answer: 
"Yes." 

2. "Did the plaintiff furnish the inventory required by the 
policy ? " Answer : "Yes. " 

3. "Did the defendant, through its agent, waive the stipulation 
as to inventory? " Answer : "Yes. " 

4. "What damages, if any, is plaintiff entitled :o recover on ac- 
count of loss under said policy?" Answer: "Loss and damages on 
account of merchandise and goods, $752; loss and damage on account 
of patterns, $360." 

The plaintiff moved for a judgment on the verdict. His Honor 
gave judgment for the plaintiff for damages and loss on goods and 
merchandise but refused to give judgment for loss on account of de- 
struction of patterns. The jury having found the value of the patterns 

$360, and there being $2,500 insurance in all, and the defend- 
( 646 ) ant company having issued its policy for $2,000, the motion of 

plaintiff, which was refused, was for four-fifths of $360. The 
plaintiff excepted to the judge's ruling and appealed. 

W a t s o n  d3 B u x t o n  and Jones & Patterson for plaint i f f .  
Glenn  & Manly for de fendant .  
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CLARK, J. When there is a conflict between the written part of 
the policy and the printed part, as, for instance, if the "tailor's pat- 
terns" had been named as insured, and the printed general exception 
had excluded any liability, as it does for "patterns," then the writ- 
ten part of the policy would govern ( 1  May Ins., 177, and numerous 
cases cited; Wood Fire Ins., p. 153, note 3)  ; or if it were doubtful 
whether the "patterns" were embraced in the general exception, the 
doubt must be resolved in favor of the insured. 1 May, supra, see. 
175, and cases cited. But here the property insured is described as 
the plaintiff's "stock of cloth, cassimeres, clothing, trimmings and all 
other articles usual in a merchant tailor's establishment. " "Pat- 
terns" are not named as being insured. They could only come with 
the words "all other articles," and when that construction is asked 
to be placed upon the contract we find in another part of the contract 
an  express stipulation that "patterns" are not to he construed as 
covered by that policy. I t  is not the case of a conflict between the 
words of the written and printed parts of the policy, nor is i t  the case 
of a doubtful exception, but upon the face of the policy ((patterns" 
are not specially included by name, and they are specially agreed to 
be excluded. 

No Error. 

SOLOMON CHITTY v. J. M. CHITTP 
( 647 ) 

1. The Constitution guarantees the right of homestead to every resident on the 
land occupied by him, and whoever denies the right must show that the 
case falls within the constitutional exceptions or that the owner has lost 
i t  by nonresidence. 

2. An absence from this State for a period of two years by a landowner, mho 
leaves the State to avoid arrest and trial  under a warrant for a crime, 
but who has the animus revertendi throughout his absence, does not debar 
him of the right of homestead, and a sale of his land under attachment 
and execution without allotment of the homestead is invalid. 

3. The proper definitions of the terms " domicile " and ( ' residence " commented 
on by the Chief Justice. 

CLARK, J., dissents. 

ACTION heard upon the report of referee, and exceptions thereto 
filed by defendant, before Norwood, J., at  the February Term, 1896, 
of FORSYTH. 
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There was judgment for the defendant, and plaintiff appealed. 
The facts appear in the opinion of the Court. 

J .  8. Grogan  f o r  p la in t i f f .  
W a t s o n  (e. Bzcxton for de fendant .  

FAIRCLOTH, C. J. The facts found by the referee and sustained 
by the Court are as follows: 

1. That plaintiff, in November, 1887, owned and occupied as his 
home place the land now in controversy, and left the State in that 

month to avoid a warrant out against him for false pretense, 
( 648 ) with the intention of returning as soon as the case against 

him should be thrown out of court, and that his wife and 
children remained on the place until plaintiff returned, about Christ- 
mas, 1889 ; that the plaintiff spent his time in visiting relatives in vari- 
ous States, intending to return to this State when he believed the 
charge against him to be buried. 

2. That during his absence an attachment issued and the land 
was sold, and the defendant purchased it, no homestead having been 
assigned to the plaintiff. 

His Honor held that the plaintiff, during his absence, was not a 
resident of this State, and therefore not entitled to a homestead. This 
is the only question presented. 

The Constitution guarantees the right to a homestead to every 
resident on the land occupied by him, and whoever denies the right 
must show that the case falls within the constitutional exceptions, 
which is not the case in this instance, or that the owner has lost it by 
nonresidence. 

"Residence" and "domicile7' are so nearly allied to each other in 
meaning that it is difficult sometimes to trace the shades of difference, 
although in some respects they are distinct; and the definitions of 
"residence " are sometimes apparently conflicting, owing mainly to 
the nature of the subject with which the word is used, the purpose 
being always to give to it such meaning and force as will effectuate 
the intention of that particular statute. The great bulk of cases in 
the books are cases of statutory residence, as applied to the subjects 
of voting, eligibility to office, taxation, jurisdiction .in divorce pro- 
ceedings, probate and administrations, limitations, attachments and 
the like cases. The word is frequently used in the sense of bodily 
presence in a place, sometimes a mere temporary presence and some- 

times the most settled and permanent abode in a place, with 
( 649 ) all the shades of meaning between these extremes, and also 

with reference to the distinction between an actual and legal 
400 



N. C.] FEBRUARY TERM, 1896. 

residence. So it seems entirely proper to consider its meaning in 
connection with the subject-matter and the purpose of the statute in 
which i t  is found, as well as the relation of the citizen to the subject- 
matter. 

The leading purpose of the Constitution (Article X, secs. 1, 2, 3, 8) 
is to secure the homestead to the debtor and his family, and the term 
"resident7' therein should be so construed as to accomplish that pur- 
pose, unless there should be found some positive or necessary and 
reasonable rule of law to the contrary. 

Absence from the State does not necessarily mean a change of resi- 
dence, in the legal sense, as that question depends upon the intention 
and other facts. A protracted residence in another State, engaging in 
a permanent business, with no home in this State, would be at  least 
inconsistent with a residence here. 

"Residence," strictly construed, would defeat the object of the 
Constitution (Article X) in relation to homesteads. If a citizen of 
Raleigh should go to Baltimore on business he could not be said to 
literally reside in Raleigh during his absence; but by allowing the 
doctrine of a n i m  revertendi its reasonable force, the business is at- 
tended to and the purpose of the law is secured. 

The question of domicile and residence has been so fully and fre- 
quently discussed by this Court that it would be superfluous work to 
repeat what has been decided. We will only refer to Pinley v. Saund- 
ers, 98 N. C., 462; Pulton v. Roberts, 113 N. C., 421; Hamon v. Grix- 
zard, 89 N. C., 115, and the several cases therein referred to, and to 
State v. Johnston, post, 1188. 

The general rule from the cases is that when one leaves 
the State with the intention of returning he does not lose his ( 650 ) 
residence here. This will do for the present case, but to avoid 
any extreme conclusions from the above statement we will say that 
circumstances map easily lead to a different result; for instance, if 
the lapse of time should be long enough to rebut such intention, or if 
a residence should be acquired in another State, or by engaging in 
permanent business elsewhere without the animo revertendi, or by 
assuming the duties and privileges of a citizen in such other State. 
The question is one of law, and not of morals, and we could not in- 
quire into the latter. 

Our opinion is that the court below committed error and that the 
plaintiff is entitled to recover on the facts now in the record before us. 

Reversed. 

CLARK, J., dissenting: The sole question in this case is whether 
a fugitive from justice, wandering about in other States, without in- 
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tention of returning until a criminal indictment against him in this 
State can be procured to be dropped, and upon whom, therefore, per- 
sonal service of summons cannot be made, is liable to be brought into 
court in a civil action by attachment of his property and publication, 
and if he can set aside the sale under such attachment proceedings on 
the ground that his homestead was not set apart. The question is in 
reality a single one, because unless such fugitive is a nonresident the 
attachment will not lie, and if he is a nonresident he is not entitled to 
the homestead. I t  would be singular if a party could thus not only 
defy the criminal process of the court, but by such indefinite and il- 
legal absence from the State could also avoid service of civil process, 
and on his return could, as this plaintiff is attempting to do, take back 

his property with his debt paid by the purchaser at the sale 
( 651 ) which had been ordered by a court of justice. 

I t  would seem that the decisions of the Court have been 
conclusive against this very ingenious and novel proceeding.. 

In  Wheeler  v. Cobb, 75 N.  C., 21, it was held that one voluntarily 
removing to another State for the purpose of discharging the duties of 
an office of indefinite duration, though he may occasionally visit 
the State and may have the intent to return at  some future day, is a 
nonresident for the purposes of an attachment. This has been often 
cited with approval, and as late as Carden  v. Carden,  107 N .  C., 214, 
this Court, again citing it, adds: "The prominent idea is that the 
debtor must be a nonresident of this State, not that he must be a 
resident elsewhere. The essential charge is that he is not residing or 
Iiving in this State, where process m a y  be served so e fec tua l ly  as t o  
reach h im.  In  other words, his property is attachable if his residence 
is not such as to subject him personally t o  t h e  jurisdiction o f  the  court  
and place h i m  u p o n  equali ty  w i t h  other residents in this  respect." 
The Court then goes on to say that "visiting this State only once or 
twice a year, and with the general intention of returning at some 
indefinite time and making his home here," would not exempt his 
property from attachment. The Court further adds: "Xonresidence, 
within the meaning of the attachment law, means the actual cessation 
to dwell within a State for an uncertain period, without definite in- 
tention as to a time for returning, although a general intention to re- 
turn may exist." For these propositions the opinion cites, besides 
Whee l e r  v. Cobb, supra,  Waples on Attachment, 35; W e i t k a m p  v. 
Loehr,  53 N.  Y .  Supr. Court. 

If former deliverances of our own Court are to guide us, this would 
settle the present case, for this fugitive from jnstice not only did 
not "visit the State twice a gear," but, so.far from having an in- 
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tention to return at  a definite time, he had a most definite and ( 652 ) 
fixed determination, for a very good and sufficient reason-the 
terror of the indictment which had been returned against him-not to 
return until "this charge against him was buried." There being no 
statute of limitation after indictment found, i t  was uncertain as to 
time and manner when the fugitive could procure the "burial" of the 
proceedings, and he did not return till i t  was done, and he was in fact 
absent from the State somewhat over two years. I t  was not necessary, 
as we have seen, that a residence should be obtained in another State; 
i t  is sufficient if the party has ceased to reside in this State. 

In  Mayor  v. Genet ,  4 Hun. ( N .  Y. Snpr. Court), 487, it is held that 
a fugitive from justice who leaves the State is a nonresident and his 
property is liable to attachment. B r a d y ,  J., say: "The effect of such 
an act must be to deprive the person committing it of his character as 
a resident. He places himself designedly beyond the reach of the 
power of the State by leaving its territory and in terror of its laws. 
He abandons deliberately his residence. When a man thus conducts 
himself h e  waives acquired r igh ts  which  depend  u p o n  his  presence 
w i t h i n  t h e  S t a t e ,  or circumstances which warrant its presumption, 
and is to be treated as if he were not present and had n o  r igh ts  found- 
ed u p o n  t h a t  legal a t t i tude .  He became, in other words, to all intents 
and purposes, for the enforcement of remedies, a nonresident of this 
State." On appeal, this decision was affirmed by the New York Coiu-t 
of Appeals, by a unanimous bench. 63 N. Y., 646. The same ruling 
was made as to another fugitive from justice in Ins .  Co. v. Dinzmick, 
51 N.  Y. (S. R.),  41. See, also, Kneeland on Attachments, sees. 182- 
193, and cases cited, and 21 Am. and Eng. Enc., 125, note 3. 

If the attachment was valid, as under the above decisions 
in our own Court and elsewhere it must be, the purchaser ac- ( 653 ) 
quired a good title, for the plaintiff, if a non-resident, was not 
entitled to claim a homestead, which is given by our Constitution only 
if the lot or tract " i s  owned and occupied b y  a resident  of t h i s  State." 
This point has been uniformly so held; indeed, thwlanguage of the 
Constitution could bear no other construction. 

In  B a k e r  v. Legge t t ,  98 N.  C., 304, Merrimon,  J., says : "The right 
of homestead,  provided and secured by the Constitution, is incident to 
residence in this State. Only residents have and are entitled to it. A 
nonresident has no such right, although he may be the owner of real 
estate situate in the State." And the opinion goes on to hold that 
"when a resident removes from the State" he "abandons and relin- 
quishes his right of homestead." In  the next case in order, P i n l e y  v. 
Saunders ,  98 N .  C., 462, Snzi th,  C. J., says that "by the removal of the 
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debtor out of the State, with a view to a permanent residence else- 
where, although his family do not follow him to his new abode, he 
forfeits his constitutional right "to the homestead." We have seen 
i t  is held above that i t  is not essential to becoming a nonresident that 
another residence shall be acquired or contemplated elsewhere, if 
residence in this State has ceased, with only an  intention to return at  
an  indefinite time. But  this case is important as showing that the 
right to the homestead depends upon the residence of the debtor him- 
self, and cannot be held vicariously for him by his wife and children 
remaining here. I n  Munds v. Cassidey, 98 N. C., 558, Smith, C .  J., 
holds that "the person claiming the exemptions from execution must 
be an actual, not a constrz~ctive, resident; therefore, one who has re- 
moved from the State with the expectation of returning a t  some un- 
certain time is not entitled to the exemptions." I n  that case the 

debtor was employed upon a steamboat in  Florida and ex- 
( 654 ) pected to return to this State. The learned Chief Justice 

further adds that this "benevolent provision" is for actual 
residents, and must not be construed as embracing cases of mere dom- 
icile, which is always retained till a right of domicile is obtained else- 
where. This, too, will remove the confusion brought about by cases 
like Hannon v. Grixxnrd, 89 N. C., 115, as to the right of suffrage, 
eligibility to office, and the like. All these depending upon domicile, 
the right to vote or hold office can be retained by constructive resi- 
dl-e'nce when no actual residence, with an  aninzus ?rlanencli, has heen 
acquired elsewhere. But  as to attachments and homestead we see by 

. this and other decisions above cited the rights are determined when 
actual residence ceases in this State. This is reaffirmed in Lee v. 
Xoseley, 101 N. C., 311, which holds: "The words ' a  resident of the 
State, '  emplored in the Constitution (Article X, see. 2 ) ,  in respect to 
homesteads, have a more restricted meaning than that usually given 
to domicile; to entitle a person to the constitutional exemption he must 
be an  actual and not a constructive resident." I n  the opinion Xnzith, 
C. J., combats the idea that the intent to return should be left to the 
jury, and says %at "it is sufficient if in fact the debtor does change 
his residence, and the effect of his acts cannot be defeated by his 
declaration that he did not so intend." I n  the present case, was the 
fugitive from justice, moving round froin State to State for more 
than two years, not daring to return here, and only expressing the 
conditional intention to return a t  some indefinite time, an  actual or a 
constructive resident of this State?  If the latter, upon the above un- 
broken line of authorities, he was not such a "resident" as could 
claim a homestead or an  exemption from attachment of his property 
a t  the hands of the law which he was defying. Pulton v. Rob- 
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erts, 113 N.  C., 421, cites as authority the above cases of ( 655 ) 
31und.s v. Cassidey, Baker v. Legget and Lee u. Mosely. As 
bearing upon the present case, it is authority that the burden of show- 
ing the nonresidence of a party who has at one time been a resident 
of the State is upon him who claims that the homesteader has become 
a nonresident. That has no application here, as the facts are found by 
the referee, as above stated, and the intent of the party to return at  
some indefinite time, upon a contingency, as Xmith, C. J. ,  says above, 
was immaterial. Our decisions have been uniform and have become 
"a rule of property," and at a sale ordered by a court of competent 
jurisdiction, which order was based cn these rulings, the defendant 
has laid out his money. If he should ever lose it under such circum- 
stances, so long a line of decisions should not be reversed for the bene- 
fit and at  the instance of an admitted fugitive from justice, who even 
now has only ventured to return to the State because by some means, 
undisclosed to us, the original indictment against him has been 
"buried. " 

I t  is not necessary to obtain the benefit of a homestead exemption 
that the debtor should be a citizen. I t  is sufficient if he is a resident of 
the State. But he must be a resident, whether a citizen or not. Home- 
stead and attachment affect property rights and are governed solely 
by residence, not by citizenship. Citizenship, once acquired, can be 
retained by constructive residence, plus the proper intent. Not so 
with homestead and attachment, which depend upon actual residence, 
which is a question of fact upon the circumstan,es of each case. As 
citizenship (and with it the right of suffrage and eligibility to office) 
cannot be acquired by mere residence without an aninzus manendi, it is 
right that it cannot be lost by mere nonresidence if there is the 
animus revertendi. But exemption from attachment, which 
is seizure before judgment, and homestead, which is exemp- ( 656 ) 
tion from seizure after judgment, are conferred by residence 
alone, and must therefore be lost by nonresidence. I t  is not always 
easy to draw the line between residence and nonresidence, but we know 
that mere incidential absence, as on a visit or a journey, is not non- 
residence, and on the other hand we know it would do violence to both 
the legal and the ordinary use of the word to say that a man who 
flees the State to avoid being found by its officers, and who is skulking 
through other States to avoid extradition for more than two years, 
with no intention of returning till the criminal proceeding has been 
dropped, has during all those years been a resident of this State. I t  
cannot be that on such state of facts the law will protect him from 
service of civil process by attachment of his property and preserve for 
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him the homestead which the Constitution confers upon no one unless 
he is a resident. 

Cited: Cromer v. Xelf, 149 N. C., 166. 

W. H. HERBIN ET AL. V. MARY E. WAGONER 

1. A case on appeal or countercase must be served by the sheriff, unless service 
be accepted in writing and made a part of the record. 

2. A purchaser a t  a judicial sale, if not a party to  the proceeding, is not bound 
to look beyond the decree if the facts necessary to  give jurisdiction appear 
on the face of the proceedings. I f  there has been an irregularity, or the 
jurisdiction has been improvidently exercised, i t  will not be corrected a t  
his expense; Hence, 

3. Where the report of commissioners to partition land, through the mistake of 
the draftsman, allotted "lot No. 1" to R. H ,  instead of to W. H., and the 
land was subsequently sold for assets by the administrator of R. H. and 
bought by W., who paid the price and received a deed, and the land mas 
again sold for assets by the administrator of W. and bought by the 
defendant: Held, that the record of the original proceeding to which the 
plaintiffs were parties will not be corrected, to the injury of the defendant 
who purchased without any notice of the mistake. 

THIS was a proceeding begun before the Clerk of ROCKINGHAM by 
William H. Herbin, by motion, founded on an affidavit and carried by 
the respondent, Mary E. Wagoner, by appeal to the Superior Court in 
term, where the judgment of the clerk set out in the record was 
affirmed, and the respondent appealed to this Court. 

I n  February, 1880, the parties above named filed a petition in the 
Superior Court of Rockingham for a partition of the land of William 
and Robert Herbin, deceased, they being heirs a t  law of Robert and 
devisees of William Herbin. Partition was had, the report of the com- 
missioners confirmed and registered in said year, and by this decree 
it is known as lot No. 1 in lot No. 2 and allotted to Robert Herbin, 
who soon thereafter died intestate in Guilford County. Subsequently 
William P. McLean was appointed his administrator, in Guilford, and 
filed a petition in the office of the clerk of the Superior Court of this 
county for license to sell the lands which belonged to Robert Herbin, 
as aforesaid, to make assets to pay debts, and to this proceeding all 
the parties in this cause, except the respondent, Mary E. Wagoner, 
and her husband, were made defendants. Under a decree rendered in 
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said cause the said W. P. McLean, administrator as aforesaid, 
sold the said land, which had been allotted to Robert Herbin, ( 658 ) 
as aforesaid, on 4 April, 1881, when one Xinleon Wagoner be- 
came the purchaser, and upon said sale being confirmed the said ad- 
ministrator, as directed, executed to Simeon Wagoner the deed ap- 
pearing in the record, marked ' ' Exhibit A. " 

On 8 June, 1588, Simeon Wagoner, above named, having died in- 
testate in Guilford County, Elizabeth Wagoner, who had theretofore 
been appointed his administratrix, filed a petition in the Superior 
Court of Guilford to sell the lands of her intestate to make assets to 
pay debts, and subsequently the same was sold by her, when the 
respondent, Mary E.  Wagoner, bought this tract, known as lot No. 1, 
in subdivision No. 2, which was previously bought by Simeon Wagoner 
from WiIliam P. AIcLean, administrator, and Elizabeth Wagoner, 
administratrix, executed and delivered a deed therefor, which is duly 
recorded in Guilford County. 

On 28 June, 1895, William H. Herbin filed a petition in the orig- 
inal partition cause in Rockingham, which had been begun in 1880, 
as aforesaid, alleging that a mistake had been made by the draftsman 
of the report, and that lot No. 1, in subdivision No. 2, should appear 
as having been allotted to him instead of to Robert Herbin, and asked 
the court to enter a decree correcting the same, in accordance with the 
prayer of his petition, and asking that a notice be issued to the re- 
spondent, Nary E. Wagoner, who claimed the land under Robert 
Herbin, requiring her to appear before the said clerk on a day therein 
named and show cause why the prayer of petitioner should not be 
granted. The said Mary E. Wagoner appeared and filed an answer. 
numerous affidavits were produced on both sides, and ex- 
hibits, including the transcripts of the two proceedings, had in ( 659 ) 
the Superior Court of Guilford, and the two deeds hereinbe- 
fore referred to. 

The clerk rendered judgment for amending the record, whereupon 
the respondent excepted and appealed to the Superior Court. Upon 
a hearing before Norzuood, J., at  Rockingham Superior Court, the 
judgment was affirmed, when the respondent, Mary E.  Wagoner, again 
exceptid and appealed to the Supreme Court, assigning as error: 

1. In that the court held that the mistake complained of should 
be corrected, to the prejudice of Mary E.  Wagoner, the purchaser, 
who had no notice of such mistake. 

2. In not holding that the petitioner was barred on account of 
his laches. 
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John A. Barringer for plaintiffs. 
Dillard & King and Shepherd & Busbee for defendant. 

FAIRCLOTH, C. J. The defendant appellant had her case on appeal 
duly served on plaintiff's attorney, who prepared his exceptions 
thereto and returned the same, with his copy, to an attorney supposed 
by him to represent the appellant, without any acceptance or service 
by the sheriff. These papers remained with said attorney, and the 
papers were never sent to the judge who tried the case, and no case 
was settled for this Court by the judge. The appellant had the tran- 
script docketed in this Court with her case on appeal. The plaintiff 
appellee now comes and moves for an order for a writ of certiorari to 
be issued to the lower court to settle the case, alleging on affidavit, 
among other things, that said attorney did represent defendant in  the 
Superior Court, that service was waived, and an agreement (verbal) 

made that the papers should be sent to the judge to settle 
( 660 ) the case, etc. These allegations, by affidavit, are denied by 

the attorneys alleged to have represented the appellant in  the 
Superior Court. 

This Court would be embarrassed with the unpleasant duty of 
finding facts a t  issue between members of the bar but for the statute 
and rules and decisions of this Court to the effect that a case on appeal, 
or countercase, must be served by the sheriff, unless service be accepted 
in  writing and made a part  of the record. This case illustrates the 
reasonableness of such rules. Assuming, then, for the sake of argu- 
ment only, that the plaintiff's allegations are true, that the counsel 
represented the defendant, we cannot grant his petition, for the reason 
that the waiver is denied and the countercase was neither duly served 
nor accepted in writing. State v .  Price, 110 N .  C., 599; Forte v .  
Boone, 114 N .  C., 176; Sondley v .  Asheville, 112 N.  C.,  694; Graham 
v. Edwards,  114 N.  C., 228, and cases cited; Rule 39 of Supreme 
Court. 

1. I t  appears that certain lands were partitioned among the plain- 
tiffs and confirmed by decree of the court, and that in the division a 
mistake was made by the draftsman of the commissioners' report in  
allotting lot No. 1 to the heirs of Robert Herbin instead of W. H .  
Herbin, and that said land was afterwards sold for assets as th'e prop- 
erty of Robert and purchased and paid for by Simeon Wagoner and 
deed made by order of the court. 

2. That subsequently the administratrix of Wagoner sold the 
same land for assets, and the defendant, Mary E. Wagoner, purchased 
and paid for the land and received a deed under a decree of the court. 
I n  June, 1895, the plaintiffs, who were parties to the original proceed- 
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ing, notified defendant to show cause in that original proceeding why 
said mistake should not be corrected by amending the record therein, 
and it was adjudged by the court that such amendment be made, and 
defendant appealed. In all of said proceedings all proper 
parties were before the court, and it is not denied that the ( 661 ) 
court had jurisdiction of the parties and the subject-matter. 

The question is now presented whether the plaintiffs, who were 
parties to the action in which the mistake occurred, or the defendant, 
who was not a party and is a purchaser for value and without notice, 
shall bear the loss or inconvenience of the mistake. 

The law favors protection to innocent purchasers at judicial sales, 
and all respectable courts have held that they should be protected 
against irregularities under their decrees when the jurisdiction is 
complete, even on a motion in the original cause. 

The question was well considered by this Court in Su t ton  v. Schon- 
wald, 86 N .  C., 198, and it was held accordingly that the purchaser's 
title was not rendered invalid by the reversal of the decree on account 
of irregularity in the proceeding, of which the purchaser had no 
notice. In  that case the defendant acted as guardian of two infants, 
being, however, guardian for only one, and sold the land of both under 
an order of the court, and the sale was upheld. The Court said: 
"Hence it is that a purchaser who is no party to the proceeding is not 
bound to look beyond the decree if the facts necessary to give the court 
jurisdiction appear on the face of the proceeding. If the jurisdiction 
has been improvidently exercised it is not to be corrected at his ex- 
pense who had the right to rely upon the order of the court as an 
authority emanating from a competent source; so much being due to 
the sanctity ,of judicial proceedings, and upon every principle of 
policy or strict right, it should not be allowed to be reversed (though 
in a direct proceeding in the same court) at the cost of an innocent 
purchaser." The injured party must look elsewhere for his re- 
dress. 

We have many other decided cases of the same import ( 662 ) - 
in which the rights of third persons are protected. Morris v. 
Gentry,  89 N. C., 248; England v. Garner, 90 N .  C., 197. 

In  this case it was sufficient for the defendant to see jurisdiction 
and a final decree, and she was justified in presuming that the pro- 
ceedings on which the ~udgment was entered were regular. 

Reversed. 

Cited: Snzith v. Smith ,  119 N .  C., 317; Card v. Pinch,  142 N .  C., 
146;  Rackley v. Roberts, 147 N.  C., 208; Lawrence v. Hardy ,  151 N. 
C., 129; Credle v. Baughanz, 152 N .  C., 20. 
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J. J. THOMPSON v. CITY OF WINSTON 

1. The driver of a fire engine belonging to a town cannot be held to any more 
rigid rule of diligence in  ascertaining and avoiding obstructions on the 
streets than any other citizen of the town. 

2. I n  the trial d an  action for injuries caused to the driver of a fire engine by a 
defective street the court could not assume from the fact that plaintiff had 
previous knowledge of the defects that he actually saw and understood the 
condition of the street a t  the time of the accident and recklessly disregarded 
the danger, since plaintiff was not required to carry about with him a map 
of obstructions, but had the right to assume and to act on the assumption 
that the defendant had discharged i t s  duty by removing the defectq. 

3. It is not error to refuse instructions which assume that the jury L L m u s t "  
and not "may," find the facts according to the contentions of the party 
asking the instructions, ~vhere to do s o  mould be to withdram from the 
jury questions upon which i t  was their right and their duty to pass. 

( 663 ) ACTION for damages for personal injuries caused by al- 
leged negligence of defendant in not keeping its street in 

proper repair, whereby plaintiff was thrown from a fire engine and 
hurt, tried at  January (Special) Term, 1896, of FORSYTH, before 
Brown, J., and a jury. 

The plaintiff alleged that he was thrown from a fire engine, of 
which he was driver, while driving in the nighttime to a fire; that the 
accident was caused by a defect in the street, consisting of a depression 
from four to  eight inches deep along the edge of blocks of stone at a 
street crossing, which defendant had negligently failed to repair. De- 
fendant claimed that plaintiff was intoxicated at  the time of the in- 
jury; that he knew of the defect in the street before the accident; that 
he had been warned against driving fast; that the seat on the engine 
of which he was driver, and the reins, were defective, of which facts 
plaintiff had knowledge. 

The issues submitted to the jury, and their answers, are as follows : 
1. "Was the plaintiff injured by the negligence of the defendant, 

as alleged in the complaint ? " Answer : "Yes. " 
2. "Was the plaintiff guilty of contributory negligence t" An- 

swer: "No." 
3. "What damage, if any, is plaintiff entitled to recover 02" An- 

swer: "Seven hundred and eighty dollars.'' 
The defendant submitted nine prayers for instructions. The court 

refused the first and second, and gave the third, fourth and ninth, 
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and substantially gave the others. The prayers of the defendant, 
except those given in terms, are as follows : 

1. "That according to the plaintiff's own testimony he was well 
acquainted with the condition of his lines, the seat on the engine, 
and also with the condition of the streets, when the accident occurred ; 
that these conditions had existed for a considerable time pre- 
vious to the injury complained of; that there is no evidence ( 664 ) 
that plaintiff ever complained to the authorities of the town 
as to the street or the seat on the engine, and no evidence of actual or 
implied promise by the town to repair; that this being so, and the 
plaintiff remaining in the service of the town and continuing to drive 
the engine, he assumed all risk, and cannot recover in this action. 

2. "That according to plaintiff's own testimony he did not use 
ordinary care in driving the team, and this want of ordinary care is 
contributory negligence, and the jury should answer the second 
issue ' Yes. ' 

5. "That the plaintiff knew the condition of the street, and that i t  
was in an unsafe condition to drive his heavy engine over it at a great 
rate of speed, and with this knowledge drove his horses at  a fast trot 
or gallop against a stone curb, projecting four or six inches above the 
surface, and was in this way thrown or knocked off his engine. Such 
driving would constitute contributory negligence, and the jury should 
answer the second issue 'Yes.' 

6. "That the plaintiff alleges that the street had been out of 
repair for a considerable time; that he knew it well, passing it daily 
with his wagon, and frequently with his fire engine, which weighed 
about 5,000 pounds; that his lines were weak and his seat on the 
engine not well constructed; that if he had knowledge of all these 
conditions, and repairs were not made in reasonable time after notice 
to defendant, he had the right to quit the service of the defendant; 
and in case he remained in its service after this knowledge, and was 
injured while driving with the lines that he was daily using, riding 
upon a seat that he had been using, and along a street the condition 
of which had been well known to him for months, and his injury 
arose out of these causes, all of which were well known to him, it is 
contributory negligence on his part, and the jury should find the sec- 
ond issue 'Yes. ' 

7. "If the jury find from all the evidence that plaintiff ( 665 ) 
had been warned by the authorities of the town to stop his 
fast driving only a day or two before the accident, and directed not 
to t ry to compete with the paid department in getting to fires, but to 
drive slowly and carefully; that on the evening before the fire, which 
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occurred at 1 or 2 o'clock the next morning, he was under the influ- 
ence of liquor, and still in the same condition as late as 10 o'clock at  
night, and that while in this condition, or for any other reason, he 
drove the engine recklessly, driving in disobedience of orders from his 
superior officers, he is guilty of contributory negligence, and the jury 
should find the second issue 'Yes.' 

8. ' 'That if the jury find that the plaintiff was injured, if injured 
at  all, by reckless driving, and that in disobedience of orders from 
the officers of the city, they should find the second issue 'Yes.' " 

Verdict and judgment for plaintiff. Appeal by defendant. 

J .  8. Grogan for p la in t i f .  
Wat son  & Buxton for defendant. 

AVERY, J. The only assignment of error upon which the defendant 
has the right to insist here is the failure of the court to give the in- 
structions asked, and the substitution of those given for them. 

I t  was admitted to be the duty of the defendant to keep its streets 
and sidewalks in reasonably safe" condition, and i t  seems that the in- 
struction upon which the exceptions are founded does not relate to 
the question whether the municipality was negligent in suffering them 
to become obstructed, as described by the witnesses. The prayer of 
the defendant proceeds upon the idea of conceding that the city was 

culpable, but of denying that its carelessness was the proximate 
- ( 666 ) cause of the injury. I t  is not contended that the plaintiff is 

precluded from recovery on the ground that the injury was 
due to want of care on the part of a fellow-servant. Though he was 
employed to drive a team for the city, he could be held to no more 
rigid rule of diligence than that applicable to any other resident of 
the town. The fact that he had opportunity to become familiar with 
defects in the street was evidence which the jury might have consid- 
ered in determining whether he was actually cognizant of and reckless- 
ly disregarded the danger at the time of the accident. The court 
could not assume, from the fact that the plaintiff had had previous 
knowledge of the obstruction, that he actually saw and understood 
the condition of the street at the time. He had a right to assume that 
the defendant had discharged its duty, and to act upon that assump- 
tion. Bussell u. Monroe, 116 N.  C.. 720. Neither he nor other resi- 
dents of the municipality were required, as the court properly told 
the jury, to carry in their hands a map of obstructions in the streets, 
made out like a mariner's chart, upon the supposition that the city 

-authorities would never be aroused to action by a sense of their duty 
to the public. 
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The court also submitted fairly to the jury the questions whether 
the defendant was warned of the danger of driving fast and forbidden 
to do so, whether he was intoxicate'cl a t  the time of the accident, and 
whether, if he was careless in either respect, such negligence con- 
tributed proximately or concurrently with the plaintiff's omission of 
duty to cause the injury. The attention of the jury was properly 
called to the subjects to which their inquiries should be addressed. 
The instructions asked by the defendant (numbered 5, 6 and 7)  were 
so drawn as to assume that the jury mzut-not that they might-find 
the facts according to defendant's contention. I t  was not error, there- 
fore, to refuse to adopt the language of the prayers and with- 
draw from the jury questions upon which i t  was their right ( 667 ) 
and their duty to pass. 

Unless the jury found that the injury was caused by the careless- 
ness of the city authorities in failing to provide a better seat or 
stronger reins, it was needless for them to know or consider the law 
relating to defective implements. But  with the preliminary caution 
that the instruction upon this subject would be applicable only in  
case they should find the injury directly due to such defects, the court 
stated very clearly and correctly the rule of law governing the liabil- 
i ty of the defendant in that contingency. 

No other inference can be drawn from a careful review of the 
charge given in  lieu of that asked in connection with the verdict than 
that the jury believed from the testimony (1)  that the plaintiff was 
not intoxicated; (2 )  that either he had not been warned to drive 
slowly or had acted upon the warning if given; ( 3 )  that neither the 
defective condition of the seat nor the reins was the proximate cause 
of the accident; (4 )  that the plaintiff did not actually see or have his 
attention called to the obstruction of the street when he was driving 
towards it, just before the injury was sustained. We conclude, there- 
fore, that there was 

No Error.  

Cited: Willis v. New Bern, ante, 137; Little v. R. R., post ,  1078; 
Sheldon v. Asheville, 119 N.  C., 609. 



IN  THE SUPREME COURT. [I18 

( 668 
NATIONAL BANK OF GREENSBOBU ET AL. V. J. E. GILMER ET AL. 

1. A judgment may by consent be rendered during vacation. 

2. A judgment, when signed, with the consent of the parties, by the judge in a 
caunty other than that i n  which the action is pending is valid. 

3. Where a summons in  an  action was regularly issued and a verified complaint 
filed for a sum certain, and no answer -was filed, and an  agreement was made 
by the defendants that  if judgment should be taken against them by any 
other creditor, or if the debt should not be paid by a time certain, then 
judgment should be entered in  favor of plaintiff, a t  term or in vacation, 
for the amount demanded in the complaint, and no fraud was suggested: 
Held, that a judgment rendered upon the happening of both the contin- 
gencies stated is valid and cannot be attached by other creditors whose 
judgments were rendered a t  or about the same time, but docketed later. 

CREDITOR'S BILL, pending in Forsyth, wherein the National Bank 
of Greensboro and other judgment creditors of the North State Im- 
provement Company, J .  E. Gilmer and other sureties for said com- 
pany were plaintiffs, and the said Gilmer and others, together with 
the Congregation of United Brethren and other judgment creditors 
of said Gilnier and said company, were defendants. The defendant, 
the Congregation of United Brethren, moved to set aside a judgment 
that had been rendered in favor of J. A. Leak, receiver, etc., against 
the defendant Gilnier and others, and for an injunction upon the 

grounds set out in the opinion of Associate Justice Clark.  The 
( 669 ) motion was heard before Brown,  J.,  at  January (Special) 

Term, 1896, of FORSYTH, who held that the judgment sought 
to be set aside was valid, and the defendant, the Congregation of 
United Brethren, appealed. 

A. E. Holton for Congregation of  United Brethren,  etc., ( ap -  
pel lant) .  

R. T .  Bennet t  for  J .  A. Leak,  receiver. 

CLARK, J. The summons was regularly issued and served in the 
case in which the judgment, now attacked, was obtained, and at  the 
November Term, 1893, a verified complaint for the sum certain due 
by promissory note was filed. The defendants therein filed no answer, 
and the plaintiff might have entered up judgment by default final, 
but consented to a continuance upon an agreement being executed by 
the defendants during said term that if judgment should be taken 
against them by any other creditor the plaintie might at  any time, 
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either in vacation or at  term, after January, 1894, enter up judgment 
upon the complaint. Judgment was taken against the defendants by 
another creditor, and thereupon this judgment was entered up on 1 
February, in vacation, and was signed in anoth'er county by the judge 
presiding in the district, said judgment reciting the above facts and 
the happening of the contingency and appending the aforesaid agree- 
ment. There is no objection raised by the defendants in said judg- 
ment, but another judgment creditor, a party to the present pro- 
ceeding, which is a judgment creditor's bill to subject the land of the 
judgment debtor, seeks to have the aforesaid judgment set aside as 
void. There is no allegation of fraud. 

His Honor properly held the said judgment valid and regular, and 
declined to set it aside. The cases cited as to the requirements of a 
confession of judgment without action. (The Code, secs. 570- 
572), and the submission of a controversy without action (The ( 670 ) 
Code, secs. 567-569), have no application. Here there was an 
action regularly pending, a verified complaint filed for a sum certain, 
no answer, and .an agreement executed at  said term that on a contin- 
gency named (which is set out in the judgment as having occurred) 
the deferred judgment can be entered up in vacation. If so, i t  would 
almost necessarily be signed by the judge, if at all, while in some 
other county in the district. While the Court has never commended 
the habit of entering up judgments in vacation, it has in numerous 
cases held such judgments regular and valid. Hervey v. Ednzuads, 
68 N. C., 243; Harrell, v. Peebles, 79 N.  C., 26; Molyneux v. Huey, 81 
N. C., 106; Badger v. Daniel, 82 N. C., 468; Shackelford v. Miller, 
91 N.  C., 181 ; Branch v. Walker, 92 N. C., 87 ; McDowell v. McDowell, 
ib., 227; Coates v. Wilkes, 94 N.  C., 174; Bynurn v. Powe, 97 N .  C., 
374; Anthony v. Estes, 99 N. C., 598; Brooks v. Stephens, 100 N.  C., 
297; Fertilizer Co. v. Taylor, 112 N. C., 141; Benbow v. Moore, 114 
N. C., 263. The signing a judgment by the judge in another county 
is valid when done by consent. Young v. Connelly, 112 N. C., 647, . 
and cases cited. In  some of the above cases the judge, by consent, 
came to his conclusion and rendered judgment in vacation and in 
another county or even in another district, but here he only signed a 
judgment consented to by the parties. Nor do the cases cited as to ' 

conditional judgments have any bearing here, for this judgment is 
absolute and unconditional. The only condition was in the agreement 
between the parties as to the occasion and time when the judgment 
should be entered up in vacation, and the judgment recites that the 
agreement in all respects had been observed. In  refusing to set the 
judgment aside there was no error. 

Affirmed. 
415 
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Cited:  Crabtree v. Xchzilkey, 119 N.  C., 58; Hawkins  v. Cedar 
Works ,  122 N. C., 91; Westhnll  v. Hoyle,  141 N. C., 337, 338. 

FIRST NATIONAL BANK O F  WINSTON v. T. H. PEGRAM, JR., ET AL. 

1. Par01 testimony may be adduced under a blank endorsement to annex a cluall- 
fication or special contract as between immediate parties; but betmeen an  
endorser in blank and remote parties mithout notice such par01 proof is 
inadmissible and the contract implied by lam stands absolute. 

2. I n  the tr ial  of an  action by a bank against the endorser of a note given in  
renewal of a former note, on which the defendant was also endorser, the 
latter may show as against the payee that a t  the time he signed such renewal 
the cashier of plaintiff informed him that the bank had sufficient funds of 
the maker to pay such renewal note, that  i ts  execution was a matter of 
form necessary to keep the bank accounts straight, and that the bank 
x-ould not hold him liable thereon. 

ACTION tried at  January (Special) Term, 1896, of FORSYTH, before 
Brown,  J. ,  and a jury. 

There was judgment for the defendant T. H.  Pegram, Sr. (surety), 
and plaintiff appealed. 

The material facts are stated by Associate Justice Nontgoinery. 

W a t s o n  & Buxtoqz and Jones d? Patterson for p la in t i f .  
Glenn & Manly and A. E.  Holton for defendants.  

~IONTGOMERY, J .  This action was brought to recover the amount 
alleged to be due on a note executed by the defendant T. H. Pe- 

gram, J r . ,  to L. W. Pegram and T. H.  Pegram, and by the 
( 672 ) payees endorsed to the plaintiff. The defendant T. H. Pe- 

gram, in his answer, admitted the execution of the note, but 
averred that when Alspaugh, cashier of the plaintiff bank, requested 

. him to renew the old note, he at  first refused to do so, but on being 
told by Alspaugh that there was in the bank a fund which had been 
deposited by the assignee of the principal of the note, the defendant 
T. H .  Pegrani, J r . ,  sufficient to pay the note in  full, but that the mat- 
ters had not been fully arranged, and that it was necessary to renew 
the note to keep the bank matters straight, and that he would incur 
no liability on the note, he signed the same as, surety. He further 
averred that he had since learned that that stateLiient was untrue, and 
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that there was a large balance due on said note to the plaintiff, and 
that the defendant was fraudulently induced to sign the note, think- 
ing that from the statement made to him i t  was only an accommoda- 
tion to the plaintiff and that he would suffer no liability. Other 
defenses were set up by the defendants L. W. Pegram and T .  H. Pe- 
gram (T. H,  Pegram, Jr . ,  did not answer), hut it will not be necessary 
to notice them, as they were not supported by testimony. The plain- 
tiff tendered the following issues, which his Honor declined to give, 
and an exception was entered : 

1. "Was the defendant T. H. Pegram, Sr., induced to sign the 
note sued on by the false and fraudulent representations of the cashier 
of plaintiff bank ? 

2. "Did the cashier, with a fraudulent intent, represent to de- 
fendant T. H. Pegram, Sr., that his signing was a mere form and 
that i t  would in no way make said defendant liable on the note?" 

In  their stead the following were submitted to the jury: 
2. "At the time of execution of the renewal note sued on, did 

Alspaugh, cashier of plaintiff bank, represent and state to T. H. Pe- 
gram, Sr., that there was enough money on deposit in the 
bank to pay this note, and that his signing i t  was a mere form, ( 673 ) 
and that the bank would not hold him (Pegram, Sr.) liable 
for i t  f " Answer : "Yes." 

The defendants T. H. Pegram and L. W. Pegram testified to the 
alleged conversation between Alspaugh and T. H.  Kegram at the time 
of the execution of the note, and Alspaugh denied that part of the 
conversation which concerned the plaintiff's exemption from liability. 
His Honor was right in refusing to submit the issues tendered by the 
plaintiff and to instruct the jury as the plaintiff requested. If it was 
lawful for the defendant T. H. Pegram to give in evidence the con- 
versation which he alleged he had with Alspaugh, the cashier of the 
bank, at  the time of the execution of the note, for the purpose of prov- 
ing that he was not liable on the note, i t  was not necessary that the in- 
tent of Alspaugh should have been fraudulent or that his representa- 
tions should have been false, to his knowledge. I t  was not a question of 
fraud which was to be tried, but the question whether or not oral 
testimony could be allowed to explain and to change the effect of the 
defendant's endorsement of the note. But the plaintiff insists that in 
no aspect of the case ought the defendant to be exempted from liabil- 
ity, 'even if the conversation did occur as related by him, because i t  
would have been an easy matter for him to have found out that there 
was no money in bank applicable to the payment of the note, by fur- 
ther inquiry and by an examination of the deed of trust made by the 
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defendant T. H. Pegram, Jr. ,  which was a matter of record. The 
answer to that is not difficult. The statement of the cashier relieved 
him of the duty of any further inquiry in that direction as to whether 
there were any funds in bank to be applied to this note; and the fact 

that the deed of trust showed other preferred creditors besides 
( 674 ) T. H. Pegram had no tendency to show whether or not the 

assignee had deposited in bank money, the proceeds of the 
assets of the debtor. The plaintiff further contends that if the de- 
fendant T. H. Pegram is held liable for the payment of the note he 
will not be damaged anyway, because he was liable on the old note 
when he executed the renewal one, upon which he is sued. I t  is true 
that he was liable on the old note, but he had the undoubted right to 
bring this liability to a culmination. He had the right to prefer that 
time-the time when he was asked to renew the note-as the best time 
for him to have the bank take what legal steps it chose for the col- 
lection of the note. For reasons of his own he chose to end his renewals 
of the note and to take the consequence. Most probably he thought 
such refusal would hurry up the application of the funds which the 
assignee of T. H. Pegram, J r .  (the principal debtor), had deposited in 
the bank, for he said in his testimony that he thought the debt had 
already been paid, and that the renewal preceding the last was nearly 
three years before the last. 

The question, then, is, could the defendant, by parol evidence, 
prove the representations made by the plaintiff through its cashier and 
agent, Alspaugh, at the time the note sued on was executed? In  sec- 
tion 723 of the first volume of Daniel on Negotiable Instruments the 
author writes: "The cases prohibiting the introduction of parol evi- 
dence to vary the contract, implied in an endorsement, are in direct 
conflict with others." * * * I t  would be useless to attempt to 
reconcile the authorities on the subject. I n  North Carolina, how- 
ever, the matter is settled that parol testimony is admissible to prove 
such representations. In  Mendenhall  v. Davis, 72 N. C., 150, where 
an immediate endorsee sued the endorser on a bond, this Court held 
that the rule which governs between an endorser of a negotiable note 

and a subsequent bona fide holder for value (where the law 
( 675 ) implies that the endorser intended to assume the well-known 

liabilities of an endorser and will not be permitted to contra- 
dict the implication) did not apply between the original parties to the 
endorsement, but that in the latter case the agreement between the 
parties at  the time the endorsement was written could be proved by 
parol. In  H i l l  v. Xhields, 81 N. C., 251, Dillard, J. ,  in delivering the 
opinion of the Court, said: " I t  is settled in this State, however, that 
parol testimony may be adduced under a blank endorsement to annex 
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a qualification or special contract as between immediate parties. But 
between endorser in blank and remote parties, without notice, the 
weight of authority is that parol proof is inadmissible, and the con- 
tract implied by law stands absolute.'' Lest i t  might be taken that 
the opinion of the Court in the last case had reference only to an ex- 
planation by parol, was to be confined to whether the endorsement 
was made either as guarantor or origipal promissor or endorser, and 
not to proving entire exemption froin liability, the judge went on to 
say: "In treating of this subject, Daniel, in his work on Negotiable 
Instruments, says a parol agreement in the endorsement of a note, to 
the effect that the transfer should be without recourse on the endorser, 
cannot be interposed as a defense against a subsequent bona fide holder 
without notice." I n  Davidson v. Powell, 114 N. C., 575, section 50 of 
The Code is cited, and McRae, J., said: "In the hands of the 
original payee an endorsement may be shown to be upon certain 
conditions ; but a bonu fide holder for value, before maturity and with- 
out notice, is not affected by equities existing between the original 
parties." I n  Bruce u. Wright, 10 N. Y., 548, it was held that in an 
action against any endorser by his immediate endorsee it is a good de- 
fense that there was a verbal agreement at  the time of the en- 
dorsement that the endorsee should not sue the endorser, and ( 676 ) 
that "the contract between the two consists partly in the writ- 
ten endorsement, partly in the delivery of the bill to the endorsee, and 
partly in the actual understanding and intention with which the de- 
livery was made, " " " and that the intention of the parties may 
be gathered from the words of the parties, either spoken or written." 
To the same effect is Benton v. Martin, 52 N. Y., 570. No question was 
raised below as to the power of Alspaugh, the cashier, to make the 
agreement alleged by the defendant, and found by the jury to have 
been made with him, at the time of the endorsement. The evidence 
offered to prove the agreement was not objected to by the plaintiff, 
and no instructions were asked from the court on this point, and the 
issues tendered by the plaintiff impliedly admitted the authority of 
Alspaugh to make it. The objections to other of the evidence of the 
defendant, made by the plaintiff, are untenable. 

No Error. 

Cited: Bresee v. Crumpton, 121 N. C., 124; Sykes v. Everett, 
167 N. C., 606. 
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( 677 
J. E. RICHARDSON AND WIFE V. E. M. REDD, ADMINISTRATOR OF 

A. J. BOYD, ET AL. 

PARTNERS-RIGHT TO EXEMPTION-CONSENT OF COPARTNER-CONSENT OF AD- 
MINISTRATOR OF DECEASED PARTNER-MARRIED WOMAN-ESTOPPEL. 

1. One partner is not entitled to his exemption from an execution on a judgment 
against the partnership without the consent of his copartners. 

2. Surviving partners are not entitled to exemption from execution on a judg- 
ment against the partnership vithout the consent of the administrator of a 
deceased partner. 

3. Where a married woman, not a free trader, contributed largely to the capital 
of a firm and was dealt with by the partners as a copartner, they are 
estopped from setting up that, being a married moman and not a free 
trader, she was incapable of contracting as a partner, in order to assert 
a right to exemptions in partnership property without her consent. 

ACTION tried before Norwood,  J., at January Term, 1896, of ROCK- 
INGHAM. 

The action was brought for the purpose of having a receiver ap- 
pointed for the Boyd Manufacturing Company (a partnership com- 
posed, before its dissolution by the death of A. J. Boyd, of A. J. Boyd, 
G. D. Boyd and Mrs. T. A. Richardson) and to restrain the execution 
sale of partnership property by the defendant Bank of Reidsville 
on a judgment rendered in 1894. The defendant Redd is administra- 
tor of A. J. Boyd, deceased. A receiver was appointed, a reference 
made to ascertain the indebtedness, priorities, etc., and from a judg- 
ment confirming the report of the referee the defendants G. D. Boyd 
and S. H. Boyd appealed. 

The .facts essential to an understanding of the decision of the 
Court are stated in the opinion of Associate Jus t i ce  Purches .  

( 678 ) J o h n s t o n  Le. J o h n s t o n  a n d  H.  R. Xcott for t h e  plaintiffs.  
A. J .  B u r t o n  for de fendants .  

FURCHES, J .  A. J. Boyd, S. H. Boyd, G. D. Boyd and Mrs. T. A. 
Richardson were the individual members composing the partnership of 
the Boyd Manufacturing Company. A. J .  Boyd is dead and the part- 
nership is insolvent. The Bank of Reidsville has recovered a judg- 
ment against the concern for a partnership debt, sued out execution 
and is trying to enforce its collection by a sale of the partnership prop- 
erty. S. H. Boyd and G. D. Boyd each claim their personal property 
exemptions out of the partnership effects, and have each assented to 
the other's doing so; but Mrs. Richardson and the administrator of 
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the deceased partner object, and the question is, can S. H. Boyd and 
G. D. Boyd take their personal property exemptions out of the part- 
nership effects, against the consent of Mrs. Richardson and the ad- 
ministrator, Redd? I t  has been repeatedly held by this Court that 
one partner is not entitled to this exemption without the consent of 
his copartners. Stout v. McNeill, 98 N .  C., 1; Scott v. Kenan, 94 N .  
C., 296; Burns v. Harris, 67 N. C., 140. These authorities dispose of 
the case, unless there is some reason for distinguishing it from the 
cases cited. This the defendants 8. H. and G. D. Boyd undertake to do 
by saying that A. J. Boyd is dead and cannot claim his exemption, 
nor can he give his assent to their doing so, and that Mrs. Richardson 
is a married woman now, and was at  the time of the formation of 
this partnership, and was not and is not a free trader; that on ac- 
count of this disability she was not then and is not now capable of 
contracting; that this being so, her individual estate needs no protec- 
tion against the creditors of the partnership ; that in fact she 
is not a partner and never has been, although she put $5,000 ( 679 ) 
in the concern and was considered and treated as a partner. 

I t  does not become necessary that we should determine the relation 
of Mrs. Richardson to this concern further than to say that i t  appears 
from the case that she put $5,000 into the partnership and must have 
some interest, and it hardly lies in the mouths of those who have 
dealt with her, as a partner, to set up her coverture for their benefit. 
We have discussed Mrs. Richardson's relation more than was neces- 
sary for the purpose of showing that the reasoning of defendants, as 
to why she need not object, that she needs no protection for her in- 
dividual estate against the creditors of the firm, does not apply to the 
estate of A. J. Boyd. And when i t  comes to a consideration of his 
interest i t  is contended that his estate cannot be protected because he 
is dead and can neither object nor assent. This is a right ingenious 
\Yay of working the thing out. But it wou1.d be "to stick in the bark" 
and to abandon the principle upon which the rule has been established 
to sustain the contention of these defendants, that although the part- 
nership was dissolved by the death of A. J. Boyd, still his estate (his 
administrator) has the same interest in its effects and is under the 
same obligation to its creditors that A. J. Boyd was when living. And 
if the rule was founded upon the principle of equitable lien that a 
partner has in the partnership effects, as is stated in Stout v. McNeill, 
supra, the estate (the administrator of A. J. Boyd) is as much inter- 
ested in having the partnership assets applied to the satisfaction of 
the partnership debts as A. J. Boyd would be if living. So i t  is plain 
to see that the reason of the thing is against the claim of these de- 
f endants. 
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But if we should not be governed by the reason and spirit of the 
law, as we think we should, but conclude to "stick in the 

( 680 ) bark" and be, governed by the letter of the law, we find these 
defendants in no better condition. The rule is that they are 

not entitled to this exemption "without the consent of the other part- 
ner o r  partners," and it is certain that A. J .  Boyd has not given his 
consent to the allowance of these exemptions. The defendants S. H. 
Boyd and G. D. Boyd are not entitled to the exemptions claimed, and 
there is no error. 

Affirmed. 

BELLE R. BOYD Q. E.  M. REDD, ADXINISTRATOR OF A. J. BOYD, ET AL. 

ACTION TO ESTABLISH RESULTING TRUST-PROCEEDINGS FOR ALLOTMENT OF 
DOWER-JUDGMENT-ESTOPPEL. 

1. The judgment in a special proceeding for the allotment of dower to a widow 
was intended by the statutes (sections 278, 2111 and 2112 of The Code) 
to be and is conclusive upon the heirs, devisees or other claimants who may 
be made parties as to the title of the husband and the rights of the 
widow: Therefore, 

2. Estoppels being mutual, a judgment allotting dower to a widow in all the 
lands of which her husband died seized in a proceeding to which the heirs 
and devisees of her husband were parties will estop the widow from after- 
wards maintaining an action to subject a portion of the lands to a par01 
trust, on the ground that her husband purchased such lands with money 
belonging to her. 

ACTION tried before Norwood, J., at  Spring Term, 1896, of ROCK- 
INGHAM. 

This action was brought by Mrs. Belle Richardson Boyd, 
( 681 ) widow of A. J. Boyd, deceased, against the administrator of 

said Boyd, deceased, to recover judgment for various sums 
of money belonging to her and received by her husband, and against 
the heirs and devisees of her husband, to have them declared trustees 
for her as to 109 acres of land in the town of Reidsville, the complaint 
alleging that out of a specified sum of money collected for her by her 
late husband he invested the larger portion in said land, taking title to 
himself. The action was begun on 16 July, 1895. Previously she had 
filed her petition for dower, and among the lands alleged in the pe- 
tition to belong to her husband, and out of which she claimed dower, 
was the tract of land mentioned in the complaint in this action. On 
6 May, 1895, the final judgment in the proceedings for allotment of 
dower was entered, which confirmed to her as a part of her dower a 
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portion of the 109-acre tract sought in this action to be subjected to 
this trust. The administrator, heirs and devisees and creditors, hav- 
ing docketed judgment, were parties defendant to the special proceed- 
ing for dower. 

The answer of the defendant Redd, administrator c. t. a. of A. J. 
Boyd, to the complaint contains the following paragraphs, which 
furnish a statement of the facts and defenses relied on : 

"For second defense: 8. That the plaintiff ought not to be allow- 
ed to say ' that out of the sum of $1,333.33, derived from the sale made 
to John A. Smith, as aforesaid, the sum of $910 was invested by said 
A. J. Boyd, plaintiff's husband (and title taken to himself instead of 
to her) for said lands, as alleged in paragraph 10 of the complaint, 
because she alleged in a petition, duly filed by her in a special pro- 
ceeding lately begun in said Superior Court for the county of Rocking- 
ham, aforesaid, for the purpose of having her dower allotted in 
the lands of which her said husband died seized, entitled ( 682 ) 
Belle R. Boyd against X. H. Boyd and others, wherein the 
parties to said proceedings are parties to this action, that her husband 
was, at the time of his death, seized in fee simple of said lands men- 
tioned and described in paragraph 10 of the complaint, and divers 
other parcels of land are likewise mentioned in said petition ; and that 
in said proceedings for allotment of her dower, aforesaid, the same 
was set apart to her out of the lands described. in _the complaint, 
covering ........................ acres thereof, and said allotment was duly con- 
firmed, on motion of the plaintiff, as will fully appear by reference 
to the juhgment roll in said proceedings, which [will] be produced at 
the trial of this action, and when produced will be asked to be taken 
as a part of this answer, and same is pleaded in estoppel of this action.' 

"For third defense: 9. That the plaintiff ought not to be ad- 
mitted to say ' that out of the sum of $1,333.33, derived from the sale 
made to John Smith, as aforesaid, the sum of $910 was invested by 
said A. J .  Boyd, plaintiff's husband (and title taken to himself in- 
stead of to her) for said land, as alleged in paragraph 10 of the com- 
plaint, because in a special proceeding begun in the Superior Court 
of said county of Rockingham, entitled E. 11. Redd, administrator 
d. 71. fi., with the will annexed, of A. J .  Boyd, against Belle R. Boyd 
and others, by issuing of a summons on 24 December, 1894, duly 
wrved on Belle R. Boyd, plaintiff herein, requiring her to appear at 
thc office of the clerk of said court in Wentworth, in said county of 
Hockingham, on 7 January, 1895, and answer or demur to the petition 
to be filed in said office, which petition was duly filed in said special 
proceedings on 7 January, 1895, in which i t  was alleged that said 
A. J .  Boyd was a t  the time of his death seized in fee simple of said 
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lands mentioned in paragraph 10 of the complaint in this 
( 683 ) action, and divers other tracts or parcels of land are like- 

wise mentioned in said petition, and the relief demanded 
therein was that said lands be sold to make assets to pay the debts of 
said A. J. Boyd, etc., the said E. M. Redd, this defendant, having been 
duly appointed and qualified as administrator, as aforesaid, and the 
said Belle R. Boyd failed to appear and answer or demur to said pe- 
tition or complaint, a decree was duly made therein on 7 October, 
1895, empowering said E. 31. Redd, as administrator, as aforesaid, to 
sell said lands, except the dower theretofore allotted to the plaintiff, 
as alleged in paragraph 8 of this answer, and all of the parties to this 
action were parties to said special proceedings, the judgment roll of 
which will be produced at the trial of this action, and when produced 
will be asked to be taken as a part of this answer, and same is pleaded 
in estoppel of this action.' " 

The plaintiff, Belle R. Boyd, replying to the new matters of de- 
fense set up in defendant's answer, said : 

1. "That as to the plea of estoppel, set up in paragraphs 8 and 9 
of said answer, it should not bar the plaintiff's recovery in this suit, 
for the reason that, when said suits were brought and which are now 
pleaded as an estoppel, and long thereafter, plaintiff was utterly 
ignorant of her legal and equitable rights sought to be enforced in this 
snit;  that it is true she was fully cognizant of all the facts set forth 
in  her complaint, out of which said legal and equitable rights arise, 
but that she had not related them to her lawyer nor taken any counsel 
in regard to them at the time of the bringing of said special proceed- 
ings and until some time thereafter, being under the impression and 
belief that, notwithstanding said real estate mentioned in the com- 
plaint was purchased with her money, inasmuch as her husband had 

taken the title to himself instead of to her ( a  fact she did not 
( 684 ) known until after his death), she was without any legal or 

equitable rights in the matter, and would be forced to ac- 
cept things as they were; and that it was under this impression that 
she filed her petition for dower, in which she alleged the property 
mentioned in the complaint in this cause to be the fee-simple estate of 
A. J. Boyd, and that by so doing she has in no way lessened or im- 
paired the rights of the creditors of A. J. Boyd; but if said special 
proceedings are allowed to be used and pleaded as an estoppel upon 
her, to defeat her greater rights set up in this suit, great injury and 
damage will be done to her; that as soon as she was informed by her 
attorneys of her legal and equitable rights, arising out of the facts set 
forth in her complaint in this cause, she at  once and without delay 
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instituted this suit; that it will be " " " and wrong and defeat 
the ends of justice for the defendant to be permitted to take such 
a technical advantage of the plaintiff. And, further, plaintiff alleges, 
a t  the bringing of this suit the said dower suit was then pending and 
undetermined and did not go t o  judgment until long after the bring- 
ing of this suit, and that the land laid off to her as dower in said suit 
is covered by the land mentioned in this suit. For the same reasons set 
forth, plaintiff did not file an answer in the suit of E. M. Redd, ad- 
ministrator, as aforesaid, to sell the real estate of A. J. Boyd; and, 
though true, E. M. Redd, in his petition, asked that the real estate 
mentioned in this suit be sold, together with other real estate men- 
tioned in said petition, the same was not offered for sale and has not 
been sold, and such of the other real estate as is therein asked to be 
sold, though offered for sale on 30 November, 1895, has not as yet been 
sold and confirmed by the court, hence said special proceeding is not 
res adjudicata, but is still wholly within the breast of the court 
and subject to its orders and decrees ; and that in this suit has ( 685 ) 
since its institution (July, 1895) a lis pendens of the plain- 
tiff's claim has been filed, and all orders, decrees and proceedings had 
and done in said two special proceedings mentioned are subordinate 
to any orders or decrees that may be made in this suit;  that said ad- 
ministration has not been wound up and no debts paid off by said ad- 
ministrator, and the rights of no purchasers, creditors or innocent 
parties will or can be affected by the results of this snit." 

In  deference to an intimation by his Honor that he should hold 
that the plaintiff was estopped to maintain her action, she submitted 
to a nonsuit and appealed. 

J o h n  T .  Pannill and Glenn & Manly for plai?ztif. 
H. R. Scott  for defendant.  

AVERY, J. A widow is entitled to dower in one-third of the legal 
or equitable estate in lands of which her husband was seized in fee at  
any time during coverture (The Code, see. 2103), and the husband is 
generally deemed seized of any land "when he may have had any 
right, title or interest in the inheritance. " The Code, sec. 1281 (12). 
Where no agreement is made between the widow and the heirs or 
devisees, the statute requires that she shall-institute a special proceed- 
ing, and that the heirs and devisees and other persons in possession of 
or claiming estates in lands out of which she seeks to have dower 
allotted shall be made parties. The Code, sees. 2111, 2112. If it had 
never been expressly so held, it would be obvious from an examina- 
tion of the statutes already referred to, and the other provisions of 
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The Code (secs. 278 et seq . ) ,  that these special proceedings for the 
allotment of dower were intended to be prosecuted to a judgment, 

which should be binding and conclusive, as to the title of the 
( 686 ) husband and the right of the wife growing out of his estate, 

upon the heirs and devisees, as well as upon other claimants 
who might be made parties. The very fact that persons in the adverse 
possession or claiming adversely are required to be made parties is 
evidence of the purpose of the Legislature to conclude them by a judg- 
ment in the proceeding. Estoppels must be mutual (Springer v. Shav- 
ender, ante, 33) ; and if the heirs or devisees are concluded from deny- 
ing her right in the land allotted, she cannot be heard to deny the 
admissions in the pleadings as to their rights in the portion not as- 
signed to her. The special proceeding is a controversy instituted for 
the purpose of determining the relative rights of the widow and the 
heirs. The plaintiff, as widow of A. J. Boyd, had obtained presum- 
ably a larger allotment of dower by alleging in her petition, as was ad- 
mitted by the heirs, that her husband was seized, among others, of 
the very tract of land in which she now seeks as against the same heirs 
to set up  a par01 trust on the ground that the purchase money was 
paid by her husband, in part at least, out of funds accruing from the 
sale of her own separate real estate. The land allotted as dower to a 
widow is not subject to the payment of the husband's debts during 
her life (The Code, see. 2105) ; and as the law allows the personal 
representative, on showing the insufficiency of the personal assets, to 
sell any or, if necessary, all of the real estate of the decedent, outside 
of the dower, to pay the debts and charges of administration of the 
dower, to pay the debts and charges of administration (The Code, 
secs. 1436 to 1444), the creditors for whom he acts are interested in 
maintaining the stability of a decree which affects their rights. The 
final decree confirming the allotment of dower was entered 6 May, 
1892, and this action was not brought till 16 July thereafter. When 
the plaintiff brought her action, therefore, i t  had been adjudged in 

a proceeding in a court of competent jurisdiction, wherein 
( 687 ) the heirs at  law and devisees of her husband were parties de- 

fendant, as they are in this action, that her husband was 
seized of the land of which she now claims to be equitable owner 
in her own right, and that on his death it descended to his heirs and 
devisees, subject to her dower. In  consequence of this adjudication of 
seizin on the part of her husband, the value of her dower was increased 
pro tanto. After deriving such advantage from the allegation and ad- 
mission of her husband's ownership in a controversy with the same 
parties as heirs at  law and devisees, she will not be heard, when such 
proceeding is pleaded as an estoppel, to maintain an action founded 
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upon the allegation that the findings which constituted the basis of the 
decree in that proceeding were untrue. Spr inger  v. Shavender,  ante,  
33. The plaintiff is clearly estopped from setting up the par01 trust, 
and on the trial abandoned her claim to other relief demanded. The 
judgment of the court below is therefore 

Affirmed. 

Cited: Commission Co. v. Porter, 122 N .  C., 699. 

W. M. MOORE v. JOHN C. BYRD 

1. The collection of taxes upon real estate being in the nature of a proceeding 
in rem, and' each tract of land being under a liability, whieh i t  cannot 
escape, to contribute its pro rata to the support of the government, i t  is 
competent for the Legislature to make the deed executed by the sheriff to 
one who has purchased under the State's preferred lien a prima facie title. 
Hence, 

2. Section 74 of chapter 137, Acts 1887 (which is the same as section 66, chapter 
119, Acts 1895), is not in conflict with the Constitution in providing that, 
in actions to recover land on title based on tax deed, the person claiming 
adversely to the tax deed must, in order to defeat the tax title, prove either 
that the property was not subject to taxation for the year named in the 
deed or that the taxes had been paid a t  the time of the sale. 

3. Since such statute makes the sheriff's tax deed prima facie evidence of title, 
the purchaser, as plaintiff in ejectment, is entitled to recover upon proof 
of the tax deed conveying the land, if defendant introduces no evidence of 
his title and of his having paid the taxes for which the land was sold. 

ACTION to recover land, tried before Timberlake,  J., and a jury, 
a t  Fall Term, 1894, of YANCEY. 

His Honor directed a verdict for the defendant, and plaintiff ap- 
pealed. 

The facts are stated in the opinion of Associate Justice Clark.  

E. J .  Justice for de fendant .  
N o  counsel contra. 

CLARK, J. The real estate in controversy was sold for nonpay- 
ment of taxes as the property of 8. M. Riddle, and after the 
lapse of one year, it not being redeemed, the sheriff executed ( 689 ) 
a deed to the purchaser, who is the plaintiff herein. This is an 
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action of ejectment for the premises, brought against the defendant in 
possession, who was not shown to be holding under Riddle or in privity 
with him. The plaintiff introduced the sheriff's deed and evidence as 
to rents and profits. The defendant introduced no evidence, and the 
court directed verdict for the defendant. 

The difficulty of obtaining a good title under a sale for nonpay- 
ment of taxes, by reason of the many refinements and technicalities 
formerly existing, was such that the collection of taxes upon real 
estate practically could not be enforced unless the owner thereof would 
volunteer to pay them, and the Legislature, in 1885 (chapter 238), 
appointed a tax commission to report a more stringent law by which 
the collection of taxes could be more generally and impartially en- 
forced, and the report of this commission, with some modifications, 
was adopted into chapter 137, Laws 1887, and its provisions have been 
re-enacted by each succeeding Legislature, with slight change, if any, 
and are now found in chapter 119, Laws 1895. One of these provisions, 
to be found in section 66 of this act of 1895 (being section 74 of the 
aforesaid act of 1887), is as follows: "And in all controversies and 
suits involving the title of real property claimed and held under and 
by virtue of a deed made substantially as aforesaid by the sheriff the 
person claiming title adverse to the title conveyed by such deed shall 
be required to prove, in order to defeat the said title, either that the 
said property was not subject to taxation for the year or years named 
in the deed or that the taxes had been paid before the sale, " " " 
but no person shall be permitted to question the title acquired by the 
sheriff's deed without first showing that he or the person under whom 

he clainis title had title to the property at  the time of the sale, 
( 690 ) and that all taxes due upon the property have been paid by 

such person or the person under whom he claims title, as 
aforesaid." There are safeguards and exceptions in the provisos to 
this section, and protection as to those under disability is provided for 
by section 69, but these points are not material to be considered here. 
Section 71 expressly makes the act applicable when the land is sold 
under the tax lien in the name of other than the true owner, subject, 
of course, to the true owner's right to show that he had discharged the 
State's lien. There is no constitutional inhibition disabling the Leg- 
islature from passing this act, and the courts must administer its plain 
provisions. The collection of taxes upon real estate is in the nature 
of a proceeding in renz, each tract of land being under a liability, not 
to be evaded, to contribute its pro rata to the support of government, 
and i t  is competent for the Legislature to make the deed executed to one 
who has purchased under the State's preferred lien a prima facie 
title. There is no hardship in this, for the State, having the ultimate 
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title to the soil (as is shown by the doctrines of eminent domain and 
escheats), and its lien for taxes being preferred to all others, its rights 
as such lienor, when transferred by deed to the purchaser at a sale for 
nonpayment of taxes, can only be defeated by one who shows that he 
had the true title at  the time of the tax sale, and that the sale under 
the State's preferred lien upon the land in question for the taxes 
did not, in spite of the deed, pass the title to the grantee, because he 
(the defendant) had discharged said lien. If this were not so, the 
State could not collect taxes on any land whose true owner is unknown 
or where the title is in controversy. The State's lien is in rent. Taxes 
being public, every one is fixed with notice of the lien upon his real 
estate for taxes, and must always know whether he has dis- 
charged such lien or not. By section 237 of The Code a de- ( 691 ) 
fendant in an action of ejectment is required to give bond 
before he is "permitted to plead, answer or demur." In  this case, 
before the defendant is permitted to question the title acquired by the 
State by virue of its lien on the rem for taxes and conveyed by i t  to 
the plaintiff, the defendant is required to show that he had title and 
had paid off the State's lien on the land. This may be a strong meas- 
ure, but the Legislature has deemed it a necessary one, and they are 
the sole judges thereof. One who has failed to discharge the lien he 
owes the State for the taxes due and unpaid on his land cannot com- 
plain that the State has transferred to another, who has paid off such 
encumbrance, its prior lien, and that he cannot be heard in the State's 
court, when thus in default, to contradict the title conveyed to the 
purchaser under such lien. The act does not defeat the defendant's 
title, but changes the burden of proof, as i t  is always in the power of 
the Legislature to do, by requiring the party in possession, claiming 
adversely to the deed executed under the State's authority, to show 
that he has discharged the State's lien for taxes. In  this case, the 
plaintiff having produced his tax title, it was incumbent on the de- 
fendant, under the plain terms of the statute, to negative the prima 
facie title thus made out by the plaintiff by showing title in himself, 
rebutting the presumption created by law and allowed to. be rebutted, 
and that he had paid off the lien for taxes. Whether the land is sold 
as property of the true owner or as another's the true owner has one 
year in which to pay or tender the statutory amount. The verdict 
should be set aside. 

New Trial. 

Cited: Peebles v. Taylor,  ante, 167; Fulcher v. Pulcher, 122 
N.  C., 102; Patterson v. Qalliher, ib., 515; Edwards  v. Lyman ,  ib., 742, 
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745; Collins v .  Pe t t i t t ,  124 N .  C., 729, 734; King  v .  Cooper, 128 N. C., 
348; IllcMillan v .  Hogan,  129 N. C., 315; Stewart  v .  Pergusson, 133 
N. C., 285; Beck v .  Meroney, 135 N. C., 533; Board o f  Educat ion  9. 
Remick ,  160 N .  C., 567; MchJair v .  Boyd ,  163 N.  C., 480; Lumber  Co. 
v .  Pearce, 166 N. C., 592. 

J. D. CLARE v. J. A. RIDDLE 

I n  the discretion of this Court, a motion for  a new trial on account of liewly dis- 
covered testimony will be granted. 

ACTION tried a t  Fall Term, 1895, of MITCHELL, before Bryan ,  J., 
and a jury. 

The defendant appealed from the judgment in favor of the plain- 
tiff, and in this Court moved that a new trial be ordered for newly 
discovered testimony. 

J .  W .  Bowman  and Bat t le  d3 Mordecai for defendant .  
N o  counsel contra. 

AVERY, J. In  the exercise of the discretionary power vested in 
the Court it is ordered that a new trial be granted on account of newly 
discovered evidence. Such orders are made in this Court, as in the 
court below, for no other reason than that we think the ends of justice 
will be best subserved by taking that course, and are never, therefore, 
to be treated as precedents. Sledge v. Ell iot t ,  116 N. C., 712; B r o w n  
v .  Mitchell, 102 N .  C., 347. 

New Trial. 

Cited:  Nathan u. R. R., post, 1070 ; H e m d o n  u. R. R,, 121 N .  C., 
499; C h r i s c o , ~ .  Y o w ,  153 N. C., 436. 
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( 693 
W. S. HARVEY, TRUSTEE, v. T H E  LINVILLE IMPROVEMENT 

COMPANY ET AL.* 

1. Every stockholder of a corporation, in person or by proxy, must be free to  
vote as he deems best for  the interests of the corporation, and any combi- 
nation or device by which any number of stockholders attempt to place the 
voting of their shares in the irrevocable power of another is against public 
policy. Hence, 

2. An agreement between stockholders holding a majority of the shares of a cor- 
poration to  "pool" their stock by transferring i t  to  trustees, to be voted 
a t  corporate meetings and to pledge i t  as  collateral for  loans, is illegal and- 
voidable as  against public policy. 

ACTION for an injunction and other relief, by W. S. Harvey, trus- 
tee, against the Linville Improvement Company, Hugh MacRae and 
others, pending in CALDWELL County, and heard, on motion, before 
Tivr~berlake, J., at  Burnsville, on 22 May, 1895, upon complaint, used 
as an affidavit, and upon other affidavits and documents adduced in 
behalf of plaintiff and defendants. 

His Honor refused the injunction and rendered the following 
judgment, in which the facts are succinctly stated: 

"This cause coming on to be heard before me, in chambers, at 
Burnsville, N. C., on Wednesday, 22 May, 1895, that day having been 
set, by consent of all parties, for the hearing, in lieu of 20 May, upon 
the order heretofore made by me requiring the defendants Hugh 
MacRae, John F. Divine and T. B. Lenoir to show cause why an in- 
junction should not issue enjoining them from voting certain 
shares of the stock of said Linville Improvement Company, ( 694 ) 
alleged in the complaint to have been purchased by the plain- 
tiff from Wallace Hahn, D. G. Worth and s. T. Kelsey, and requiring 
the defendant, the said Linville Improvement Company, to show cause 
why an injunction should not issue enjoining i t  and its officers from 
signing, issuing, selling or otherwise disposing of any of the bonds 
of tile company mentioned in the complaint, and from selling, con- 
veying or encumbering in any way any real or personal property of 
the said company; and having been heard upon the complaint, used by 
the plaintiff as an affidavit, and upon the other affidavits produced in 
writing before me, and upon argument of counsel for the plaintiff and 
for the defendants, except the defendant T. F. Parker, who was rep- 
resented by the counsel for the plaintiff, i t  is now found and declared 

* AVERT, J., did not sit on the hearhg  of this case. 
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by the court that the defendant T. B. Lenoir instituted the action now 
pending in the Superior Court of Mitchell County against the defeud- 
ant corporation, in which the receiver was appointed, in good faith 
and upon the advice of his counsel, for the purpose of recovering a 
debt due him as executor of Walter W. Lenoir and without any coni- 
bination or confederation with any of the other defendants; that i t  
is not true that he and the said Hugh MacRae and Donald MacRae 
or either of them circulated among the other stockholders unfounded 
statements affecting the integrity of the officers of the company or its 
condition, to create any feeling of distrust or alarm among them for 
their investments; that i t  is true the majority of the stockholders in 
the defendant corporation, including the said Wallace Hahn, David G. 
Worth and S. T. Kelsey, executed an agreement-a copy of which is 
attached to the complaint and called the 'pool agreement7-for the 
purposes of borrowing money to pay off the debts of the company, 
and that the defendants Hugh MacRae, T. B. Lenoir and John I?. Di- 

vine, trustees named in said 'pool agreement,' have actually 
( 695 ) borrowed the sum of $9,000 upon the pledge of all of the stock 

conveyed to them by said 'pool agreement,' including the stock 
which was owned by the said Hahn, Worth and Kelsey, which the 
plaintiff claims to have purchased from the said parties, for the pur- 
pose of paying the debts of the said company, and upon the pledge of 
all of the said stock included in the said agreement, and that this was 
done before the said Harvey purchased the said stock, and that the 
said money is now owing and unpaid; that at an adjourned meeting 
of the stockholders of the said company, held at  Hickory, N. C., on 26 
September, 1894, at which were present, either in person or by proxy, 
over fourteen hundred shares of the capital stock of the said company, 
out of a total issue of fifteen hundred shares, a resolution was adopted 
by a majority vote of all of the stock present to issue first-mortgage 
bonds to the amount of $60,000, secured by a mortgage upon a part of 
the property of said company, for the purpose of paying off the debts 
of the company and getting i t  and its property released out of the 
hands of the receiver; that at  this meeting the said stock was voted 
by the stockholders themselves or by their proxies, and was not voted 
or controlled in any way under the 'pool agreement7 or by the trus- 
tees therein. 

" I t  was admitted on the part of the plaintiff that he had an option 
for the purchase of a sufficient number of shares of the capital stock 
of the company to give him a majority thereof, and intended to pur- 
chase the same, provided he could get control of the company; that 
this action has been brought by the plaintiff to have the said 'pool 
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agreement' and the said issue of bonds declared invalid, in 
order that he may purchase said majority of the capital stock ( 696 ) 
of the said company and obtain the control thereof. 

" I t  is thereupon ordered and adjudged by the court that the 
plaintiff's motion for an injunction be and the same is hereby in all 
respects denied. " 

The "pooling" agreement referred to in the judgment was as fol- 
lows : 

"Whereas the Linville Improvement Company is indebted to vari- 
ous persons in large sums of money and is now in the hands of a 
receiver appointed by a decree of the Superior Court of the county 
of Mitchell, in the State of North Carolina; and whereas the under- 
signed, who are stockholders, and some of whom are also creditors 
of the said company, are desirous to extricate the company from its 
present financial embarrassment, to pay off its debts and enable i t  to 
resume its operations; now, therefore, we, the undersigned stock- 
holders of the Linville Improvement Company, have agreed and do 
hereby agree with each other as follows: 

"That for the purpose herein set forth we will pool off the stock of 
the said company owned by us, respectively, and will transfer the 
same to John F. Divine, T. B. Lenoir and Hugh McRae, to be held 
by them and their successors, upon the trusts and for the purposes 
herein declared. The said trustees shall give proper receipts for the 
stock so transferred to them. The said trustees shall have power to 
vote the said stock so transferred to them in all meetings of the stock- 
holders of said company, to borrow money to pay off and discharge the 
present indebtedness of the company, and to pledge the stock so held 
by them, or any part of it, as collateral security for the money so 
borrowed. 

"If any vacancy among the said trustees shall occur at  any time, 
the same shall be filled by the votes of the holders of the majority 
of the stoock represented in the agreement; and the holders pf 
the majority of such stock shall have the right, whenever they ( 697 ) 
see proper to do so, to instruct the said trustees how to vote 
upon matters arising or to arise in any meeting of the stockholders of 
said company. Any one or two of the said trustees may vote the 
entire stock so transferred to them in any meeting of the stockholders 
of said company, being so duly authorized in writing by the other or 
others. Any one or more of the said trustees or of their successors 
herein may at any time be removed and their places filled by a vote of 
the majority of the stock herein represented. All stockholders shall 
at once pay up all unpaid subscriptions owing to the company on the 
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stock held by the=. A meeting of the stockholders executing this 
agreement may be called by the trustees at  any time, upon .......... days' 
notice, and shall be called by them upon like notice at  any time, 
upon request of any three or more of the stockholders executing this 
agreement; and in all' such meetings a majority of the said stock, 
being present in person or.by proxy, shall be a quorum, and any action 
taken by them shall be binding on all. 

"This agreement shall be void if not executed by holders of the 
majority of all the stock of said company, but when so executed it 
shall be enforced and binding upon all who sign it for the period of 
five years from the date hereof. unless it be sooner determined and 
put an end to by a vote of the holders of two-thirds of the stock repre- 
sented herein. Upon the determination of this agreement the trustees 
shall transfer to each of us the stock owned by us respectively. Dated 
23 April, 1894." 

  he plaintiff appealed from the judgment of his Honor refusing 
injunction, etc. 

698 ) Davidson & Jones for p la in t i f .  
Junius  Davis for defendants. 

CLARK, J .  At common law, stockholders could not vote by proxy. 
Taylor v. Griswold, 14 N.  J. Law, 22, and other cases cited in Cook 
on Stocks, sec. 610. This is now otherwise, but it is still held that each 
stockholder, whether by himself or by proxy, must be free to cast his 
vote for what he deems for the best interest of the corporation, the 
other stockholders being entitled to the benefit of such free exercise of 
his judgment by each; and hence any combination or device by which 
any number of stockholders shall combine to place the voting of their 
shares in the irrevocable power of another is held contrary to public 

. policy. Cone v .  Russell, 48 N.  J .  Eq., 209. Various devices have been 
resorted to for the purpose of so tying up the stock that no one of the 
parties to the "pool" or combination can break the agreement. "Irre- 
vocable" proxies to vote the stock have been given to a designated 
party who acted as trustee or agent, but the courts held such proxies 
not irrevocable and that they might be revoked at any time. Cook, 
supra, secs. 610, 622; Woodruff v .  Dubuque, 30 Fed., 91; Vunderbil t  
v. Bennett ,  2 Railway and Corp. L. J. ,  409. Another plan was to 
place the stock of the various parties in the hands of trustees, with 
power to transfer the stock to themselves and to hold and vote the 
same, trustees' certificates being issued to the various parties, speci- 
fying the amount of stock so deposited by them and their interest in 
the pool, but the courts held that any holder of a trustee's certificate 
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might at  any time demand back his part of the stock. W o o d r u f  v. 
Dzcbuque, supra, and other cases cited in Cook, supra, sec. 622. An- 
other device was that the parties contracted together not to sell their 
stock for a specified time, or only to a purchaser acceptable to 
them all. I t  was held that, notwithstanding such contract, ( 699 ) 
any one of the parties might sell his stock to anyone he pleased 
and at any time. Fisher v. Bush,  35 Hun., 642; Williams v. Mont- 
gomery, 68 Hun., 416. Another plan was to restrict by a bylaw the 
right to transfer stock, but this was held illegal. Morgan v. Struthers,  
131 U.  S., 246, i n d  other cases cited in Cook, supra, see. 332. A pro- 
vision that a purchaser of a certificate of stock who sold in violation 
of the agreement should be entitled to the dividends but should receive 
no right to vote, was likewise held invalid. Harper v. Raymond, 3 
Bosw. ( N .  Y.), 29. Numerous decisions affirm the correctness of the 
above rulings, which are based upon the illegality, because against 
public policy, of permitting large blocks of stock to be irrevocably 
tied up for the purpose of being voted i n  solido for the interest of a 
clique or section of the stockholders, and not according to the judg- 
ment of each individual stockholder for the benefit of the entire cor- 
poration. There are some few decisions trenching more or less upon 
the principles above stated, but we deem them contrary to sound prin- 
ciples of public policy, and hence not authority. In  short, all agree- 
ments and devices by which stockholders sirrender their voting pow- 
ers are invalid. 5 Thompson Corporations, sec. 6604. The power to 
vote is inherently annexed to and inseparable from the real ownership 
of each share, and can only be delegated by proxy, with power of 
revocation. The "pooling" arrangement, admitted to have been en- 
tered into by the majority of stockholders in the present case, is con- 
t rary to public policy and voidable (Woodruff  v. Dubuqzce, supra ) ,  
and the plaintiff, assignee of certain of the trustees' certificates, is en- 
titled to have his name entered as the owner and holder of the shares 
of stock represented by said trustees' certificates, and to 
have said shares issued to him, should the facts be found in ( 700 ) 
accordance with his allegation, and to have the defendant 
restrained till the hearing from voting or controlling in any way the 
stock purchased by the plaintiff, or in anywise interfering with the 
plaintiff's right to vote, control or dispose of said stock. 

Error. 

Cited: Bridgers v. Staton,  150 N. C., 218; Sheppard v. Power 
Co., ib., 779; Bridgers v. Bank,  152 N. C., 298. 
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( 701 
J. M. BERNARDT ET AL. v. GEORGE W. BROWN ET AL. 

1. There are three modes for the "due service of process"-(1) by actual ser- 
vice (or, in lieu thereof, acceptance or maiver by appearance) ; (2)  by pub- 
lication, in cases where i t  is authorized by law, in procwdings in rem, in 
which cases the court already has jurisdiction of the yes, as  to  enforce some 
lien on or a partition of property in i ts  control; (3) by publication of the 
summons, in cases authorized by law, i n  proceedings quasi in rem, i n  
which cases the court acquires jurisdiction by attaching property of non- 
resident, absconding debtor, etc. A judgment obtained under process served 
by the two last-named methods has no personal efficiency, but acts only on 
the property. 

2. A proceeding to  enforce a mechanic's lien being in rem, the service of sum- 
mons by publication is  authorized by section 218 (4) of The Code, if de- 
fendant cannot, after  due diligence, be found in  the State, whether he is a 
nonresident or a resident. 

3. I n  an~act ion  to  enforce a mechanic's lien, and in all other proceedings in ?em, 
i t  is not necessary, as  in proceedings quasi in rem, to  acquire jurisdiction 
by actual seizure or attachment of the property, the mere bringing of the 
suit i n  which the claim is sought to  be enforced being equivalent to seizure. 

4. While the purchaser of land under a junior judgment may not collaterally 
attack prior judgments for  irregularity, he may do so if they are void, 
because of being rendered without service of process, in any mode pre- 
scribed by law. 

5 .  A judgment, when collaterally attacked, will be presumed valid, in the ab- 
sence of a transcript of the proceedings in which it was rendered. 

6. Prior to  the passage of the act of 1889 (chapter 108) there was no provision 
for service upon a domestic corporation mhose officers and agents could not 
be found in the State (except in the instances mentioned in section 218 (2)  
and 218 (4) of The Code), and hence a judgment against such corporation 
on substituted service of summons is  void. 

7. It is within the power of the Legislature to prescribe tha t  service of process 
on parties residing in the State may be had by publication when such parties 
cannot, after  due diligence, be found, not only in cases where they have left 
the State or have concealed themselves therein with intent to  defraud credi- 
tors or avoid service of summons, but also when such intent cannot be 
shown. 

8. The act  of 1889 (chapter log) ,  authorizing service of summons by publica- 
tion against a domestic corporation whose officers cannot, a f ter  due diligence, 
be found in  the State, omitted to  amend the attachment law (section 349 of 
The Code), so as  to authorize an  attachment of defendant's property in such 
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case, and hence, no attachment being authorized by law, the attempted ser- 
vice of a domestic corporation by publication of summons and warrant in 
attachment was insufficient for any purpose. 

9. While i t  is the better practice that the grounds of exceptions to the judge's 
charge should be set out on the motion for a new trial, so as to afford 
hi111 an opportunity, on further reflection, to correct any errors committed 
by him, and save the delay and expense of an appeal, yet such course is 
not necessary, and i t  is sufficient if such exceptions be set out in- the case 
on appeal. 

10. The holder of a senior judgment has no power to forbid a sale of land under 
an execution on a junior judgment. 

11. The purchaser of land a t  an execution sale under a junior judgment gets the 
title of the defendant, subject only to the encumbrance of the senior judg- 
ments. If  executions on the senior judgments are in the hands of the 
sheriff a t  the time of the sale advertised under the junior judgment, the 
purchaser will get a full title to defendant's interest, and the lien of the 
senior judgments is transferred to the proceeds of sale. 

12.  When, on appeal, error is found as to the proceedings on the trial of a cause 
below, anterior to and including the verdict, this Court can only declare 
error and order a new trial; but when the error is solely in the judgment 
rendered upon an admitted or ascertained state of facts, then and in such 
case only can this Court order the judgment below to be reversed. 

13. This Court will not, on motion, amend its judgment ordering a "new trial," 
which was based on errors of the court below, anterior to and including the 
verdict, by directing the judgment to be "reversed," upon the assumption 
that the errors for which the new trial is granted are so vital that the 
appellee will, in deference to the ruling of this Court, submit to a final . judgment without amending his pleadings or adducing new evidence. 

ACTION for the recovery of land and to determine con- ( 702 ) 
flicting titles to the same, tried before Bryan, J., and a jury, 
at  Fall Term, 1895, of BURKE. 

I t  was admitted that both parties claimed under the North Caro- 
lina Estate Company (Limited), and that the land in controversy 
had been conveyed to the company by deed, in June, 1886. 

In response to issues submitted, to which there were no ( 703 ) 
exceptions, the jury found that there had been two execution 
sales of the land in controversy; that at  the first sale, made 6 May, 
1889,  when the defendant George W. Brown purchased, the sheriff 
sold under four executions; that at  the second sale, made 8 July, 1890, , 

when the plaintiffs (or John Paalzow, under whom they claimed) 
purchased, the sheriff sold under only one execution, and that an exe- 
cution issued on a judgment in favor of John Paalzow. The execu- 
tions under which the first sale was made issued on judgments in 
favor of A. H. Wilson, the Shuford Hardware Company, Dunovant & 
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McConnaughey and Brown & McDowell, all against the North Caro- 
lina Estate Company, Limited. 

The A. H.  Wilson judgment was rendered in the Superior Court 
of Burke County on 4 March, 1889, in an action brought by him for 
the enforcement of two mechanics' liens, filed 16 July, 1888, against 
certain town lots in Glen Alpine, for work and labor done thereon. 
This judgment was for $359.60 and costs, and the same was declared 
a lien on said lots from 16 July, 1888, the date of filing said liens. The 
execution which issued on this judgment, 30 March, 1889, declared the 
same a lien from 16 July,:1888, on said lots, and ordered the sheriff to 
sell said lots to pay the same. The other three judgments were 
justices' judgments in attachments, and were declared to be liens upon 
the land in controversy and upon the Glen Alpine lots. The jadg- 
ment in favor of Dunovant & McConnaughey and the Shuford Hard- 
ware Company were both rendered the same day and transcripts 
issued and docketed the same day. I n  each of these cases a warrant of 
attachment was issued the same day and levied by the sheriff the same 

day, 24 January, 1889, upon the land in controversy and upon 
( 704 ) the Glen Alpine lots. Judgments were rendered in these two 

actions on 22 February, 1889, and transcripts docketed in the 
Superior Court of Burke County, 25 February, 1889. The judgment 
in each of these actions was decla'red a lien upon the land in contro- 
versy and upon the Glen Alpine lots. Executions issued on these two 
judgments from the Superior Court of Burke County, on the Shuford 
judgment, 1 April, 1889, and on the Dunovant & McConnaughey judg- 
ment, 1 May, 1889. The judgment in favor of Brown & McDowell 
was rendered 6 April, 1889. The warrant of attachment 'had been 
issued, and the same was levied upon the land in controversy, on 8 
March, 1889, and the judgment was declared an attachment lien on 
the said land and lots, and a transcript of said judgment was docketed 
in the Superior Court 1 May, 1889, and execution issued 1 May, 1889. 
Under executions issued on these four judgments the land in contro- 
versy was sold 6 May, 1889, and defendants purchased. There was 
no personal service of summons upon the North Carolina Estate Com- 
pany, Limited, in any of these cases, but in all of them there was 
constructive service by publication. In  three of them an attachment 
was levied upon the land in controversy and publication made thereof; 

- in the other, a statutory lien upon the Glen Alpine lots and publica- 
tion. At the sale, 6 May, 1889, when the defendants purchased under 
these four executions, the Glen Alpine lots were first sold, and rea- 
lized $200, which was not sufficient to discharge the A. H. Wilson 
execution, which was the first lien thereon. At the second sale, made 
8 July, 1890, when the plaintiffs purchased, the sheriff sold only under 
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one execution, issued from the Superior Court of Catawba County 
8 March, 1890, on a judgment in favor of John Paalzow against the 
same eompany, rendered in said court at  Spring Term, 1890, a trans- 
cript of which was received and docketed in Burke County, 10 March, 
1890. 

From the judgment rendered on the verdict for the de- ( 705 ) 
fendants the plaintiffs appealed. 

J .  G. Bynun?, J .  T .  Perkins, G. N .  Polk and Ednzund Jones for 
plaintiffs. 

Shepherd & Busbee, X. J .  Erwin  and Isaac T .  Avery  for defend- 
ants. 

CLARK, J. "Due process of law" requires that service of process 
shall always be made. There are three modes in which this can be 
done : 

1. By actual service (or, in lieu thereof, acceptance of service 
or a waiver of service by an appearance in the action). Whether 
actual service shall be made by reading the summons or notice to the 
defendant, or leaving a copy with him personally or at his usual place 
of residence, is for the Legislature to prescribe. The Code, sees. 214, 
217, 597. 

2. By publication of summons in cases in which it is authorized 
by law, in proceedings in rem. In  these cases the Court already has 
jurisdiction of the res, as to enforce some lien or a partition of prop- 
erty in its control, or the like, and the judgment has no personal 
force, not even for the costs, being limited to acting upon the property. 

3. By publication of the summons, in cases authorized by law, 
in proceedings quasi i n  rern. In  those cases the court acquires juris- 
diction by attaching property of a nonresident or of an absconding 
debtor, and in similar cases, and the judgment has no personal effi- 
ciency, extending no farther than its enforcement out of the property 
seized by attachment. 

Proceedings in divorce are swi ge~zeris, as the judgment therein 
merely declares a personal status, and publication of the summons is 
allowed without the acquisition of jurisdiction by attachment of prop- 
erty, the court having jurisdiction of the person of the plain- 
tiff. The Wilson judgment to enforce a mechanic's lien was a ( 706 ) 
proceeding in rem, and service by publication was authorized 
by The Code, see. 218 (4) .  In  Pennoyer v. H e f f ,  95 U.'S., 714, i t  is said: 
"Such service may also be sufficient in cases where the object of the 
action is to reach and dispose of property in the State, or of some 
interest therein, by enforcing a contract or lien respecting the same, or 



IN  THE SUPREME COURT. [I18 

to partition it among different owners, or, where the public is a party, 
to condemn and appropriate it for a public purpose." This is cited 
and approved in W i n f r e y  v. Bagley, 102 N.  C., 515, and Long a. Ins. 
Co., 114 N.  C., 465. In  proceedings under this class-proceedings in 
renz-it is not necsesary, as in proceedings quasi in renL, to acquire 
jurisdiction by actual seizure or attachment of the property, but "it 
may be done by the inere bringing of the suit in which the claim is 
sought to be enforced, which in law (in such cases) is equivalent to a 
seizure, being the open and public exercise of dominion over it for 
the purposes of the suit." Heibeitter v. Oil Co., 112 U.  S., 294. And 
as to this class of cases the statute prescribes publication of the sum- 
mons, whether the defendant is a nonresident or a resident, when- 
ever, "after due diligence, he cannot be found in the State." The 
Code, seq. 218 ( 4 )  ; Clnflin v. Harrison, 108 N .  C.,  157. His Honor, 
however, properly instructed the jury, as prayed, that a sale under 
the Wilson judgment could pass no title as to any of the property 
of the defendant in such judgment other than the property covered 
by the mechanic's lien. 

The plaintiff could not collaterally attack the three justice's judg- 
ments, under which the sale of 6 Map, 1889, was alleged to have been 
made, for irregularity, but he has the right to insist that they are void 

if there was no service of process in such cases in any mode 
( 707 ) prescribed by law, having acquired his own rights by purchase 

under a junior judgment. The defendant in such justice's 
judgments was not served personally, and, being a resident of this 
State, i, e., a domestic corporation, could not, till the act of 1889, be 
served by publication, except in the instances mentioned in The Code, 
secs. 218 (2) ,  218 (4 ) .  Laws 1889, ch. 108, extended these instances 
by providing that where the defendant is a corporation created by or 
organized under the laws of this State, and no officer or agent thereof, 
upon whom service of process can be made, can after due diligence be 
found in the State, and that fact is duly made to appear by affidavit 
to the satisfaction of the clerk of the Superior Court of the county in 
which such process was issued, such clerk shall grant an order that 
service of such process may be made by publication in the manner 
therein provided. This act was ratified 13 February, 1889. Until 
the passage of this act there was no means provided for service of 
process against a domestic corporation whose officers and agents 
could not be found. I t  was simply a casus onzissus. Service could be 
had upon nonresident defendants and corporations by publication of 
summons when personal service could not be had, provided jurisdic- 
tion was procured by attachment of property [The Code, secs. 218 
(1)) 218 (3 )  ; Lo9zg v. Ins. GO., supra] ,  and against residents and non- 
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residents alike (when personal service could not be made), to enforce 
a lien or interest in property in this State, and in actions for divorce 
[The Code, sees. 218 (4) ,  218 ( 5 )  1,  and against residents of the State 
(who could not after due diligence be found) when they had departed 
from the State with intent to defraud creditors or to avoid service of 
summons, or kept themselves concealed in the State with like intent 
[The Code, 218 (2)  1 ,  in which case, also, attachment of property is 
the basis of the jurisdiction. The Code, sec. 349. There can be no 
question that the State has the right to prescribe that service 
upon parties residing here can be made by publication when ( 708 ) 
such parties cannot after due diligence be found, not only in 
those cases in which it can be averred by affidavit that they have de- 
parted this State or have concealed themselves herein with intent to 
defraud creditors or avoid service of summons, but also in cases where 
such intent cannot be averred; and certainly it is competent for the 
Legislature to provide that, as to a corporation created by it, if no 
officer or agent of such corporation can be found in the State, then 
service can be had by publication; otherwise creditors would have no 
redress if a domestic corporation should keep the names of its officers 
concealed or should elect officers living outside of the State. I t  might, 
as in this case, own large bodies of land, and creditors would be power- 
less to secure service of process, and even stockholders could not begin 
proceedings, in a proper case, for the appointment of a receiver. But 
till the act of 1889 there was such defect, and two of the justice's 
judgments are void, because they were taken 22 February, 1889, and 

- there was not the service by advertisement for four weeks, under au- 
thority of the act of 1889, since that act was not ratified till 13 Febru- 
ary, 1889. The other judgment was taken 6 April, 1889, and in the ab- 
sence of the transcript of the proceedings therein the presumption of 
law is that it is regular in all respects, including service, but it appears 
that there was no personal service of the summons; and though the 
act of 1889 authorized publication of the summons against a domestic 
corporation Whose officers cannot be found in the State, unfortunately 
the Legislature omitted to amend the attachment law (The Code, sec. 
349) so as to authorize an attachment of the defendant's property in 
such case, and, as we have seen, substituted service in such 
cases can only be based upon the seizure of property, it being ( 709 ) 
a proceeding quasi i n  rem. No attachment having been au- 
thorized by law, the proceeding was merely i7z persomna, and jurisdic- 
tion could not attach by mere publication, and the attempted service 
in that mode was insufficient for any purpose. Winfree u. Bagley, 
szcpra. The act of 1889 was needed to supply a caszcs omisszcs, and the 
authority of the Legislature to enact i t  cannot be controverted; but, 
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doubtless by an inadvertence, the act did not amend the attachment 
law, so as to give a basis for jurisdiction to proceed against the prop- 
erty of the defendant in such cases, and the courts cannot supply the 
defect in. the act. Recourse must be had to the Legislature. 

While it is a good and convenient practice to set out the grounds of 
exception to the judge's charge on the motion for a new trial before 
him, to the end that on fuller reflection he may have the opportunity 
to correct the errors, if any, committed by him, and save the parties 
the delay and expense of an appeal, this is not absolutely required, 
and i t  is sufficient if the exceptions to the charge are set out in the 
appellant's statement of the case on appeal. iMcKin7to.n v. .iiorrison, 
104 N. C., 364; Lowe v. Elliott, 107 N. C., 718; Blackburn v. Ins. Co., 
116 N. C., 821; Supplement to Clark's Code, p. 64. 

I t  is not necessary to notice the exceptions made, other than those 
involved in the above discussion; but as the point was earnestly de- 
bated before us, we may note that the sixth instruction given by the 
court was erroneous ; for, although the Paalzow judgment was a junior 
judgment-conceding for the argument that the three justice's judg- 
ments were valid-the holder of the senior judgments had no power 
to forbid a sale under the junior execution, and the purchaser at a sale 

under an execution issued upon a junior judgment gets the 
( 710 ) title of the defendant in the execution, subject only to the en- 

cumbrance of the senior judgments. Worseley v. Bryan, 86 
N. C., 343; Halybzcrton v. Greenlee, 72 N. C., 316; Isler v. Colgrove, 
75 N. C., 334. If the executions on the senior judgments are in the 
sheriff's hands at the time of the sale, the purchaser gets full title, and 
the lien of the senior judgments is transferred to the proceeds of the 
sale. Cannon v. Parker, 81 N .  C., 320; Gambrill v. Wilcox, 111 N.  
C., 42. 

New Trial. 

After the opinion in this case was handed down, the plaintiff (ap- 
pellant) moved to modify the judgment at  this term. 

CLARK, J. In  this case the Court, having found error in the in- 
structions to the jury and to the rulings upon the admission of evi- 
dence, as pointed out by the exceptions, directed a new trial. This is a 
motion to correct the judgment and have the Court to enter a judg- 
ment here and reversing the judgment below. I t  is true that if this 
Court reverses or affirms the judgment below, i t  may in its discretion 
enter a final judgment here or direct it to be so entered below. By 
preference, and as a niatter of convenience, the latter course is, unless 
in very exceptional cases, the course pursued, especially since Laws 
1887, ch. 192, which provides that an appeal does not vacate, but. 
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merely suspends, the judgment appealed from. To enter a final judg- 
ment here would necessitate the issuance of execution from this Court, 
which can be more conveniently issued from and returned to the court 
below. 

I t  is true that when by inadvertence the opinion of the Court 
granting a new trial is closed with the entry "reversed," or vice 
versa, or in the case of any other inadvertence of like char- 
acter, the Court, on motion, even at  a subsequent term, will ( 711 j 
correct the judgment to correspond with the opinion. Scott 
v .  Queen, 95 N.  C., 340; Cook v. Moore, 100 N. C., 294; Summerlilt v .  
Cowles, 107 N.  C., 459. But there could be no inadvertence in ordering 
a new trial in this case, since error was found in the rulings upon 
which the verdict was rendered. When the facts are settled by con- 
sent, or by case submitted on agreement, or the facts are found by the 
court, or even by a verdict, when the only error suggested is that, upon 
the facts found, taking them as conclusive and unexcepted to, a differ- 
ent judgment should have been entered by the court below, then this 
Court, if of that opinion, will adjudge that such judgment be reversed. 
But i t  is only in cases in which the facts are fixed, and the only con- 
troversy is that the judgment rendered upon such state of facts is 

- erroneous, that this Court can adjudge "reversed." In  the present 
case the errors affected the proceedings and went into and brought 
about an erroneous verdict. The mover, however, insists that the error 
is so vital that this Court can see that on its correction the verdict on 
the next trial must be for the opposite party. I t  may be so. I t  may 
also be true that on the next tria1 there may be amendments to the 
pleadings or new evidence brought forward. The Court cannot con- 
sider argument as to the possibility or probability of such changes. 
If the error declared by the Court is vital and irremediable, then 
on the new trial below the appellee will simply, in deference to 
our ruling, submit to a final judgment. This Court cannot enter or 
direct "judgment reversed " upon the assumption that the appellee 
will be compelled to take that course. When, on an appeal, error is 
found as to the proceedings anterior to and including the verdict, we 
can only declare error and order a new trial. When the error 
is solely in the judgment rendered upon an admitted or as- ( 712 ) 
certained state of facts, then and in such cases only can we 
order the judgment below to be reversed. 

Motion Denied. 

Cited: Holden v.  Warren, ante, 328; Bernhardt v .  Brown, 119 
N .  C., 506; Craham v .  O'Bryan, 120 N .  C., 464; Caldzuell v .  Wilson, 
121 N. C., 473; Balk v. Harris, 122 N .  C., 66; Parker v. Harden, ib., 
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113; C o o p e r  v. X e c u r i t y  Co., ib., 465; B e r n h a r d t  v. B r o w n ,  ib., 590; 
D i t m o r e  v. Goings, 128 N. C., 331; N c C l z ~ r e  v. Fe l lows ,  131 N. C., 517; 
Harris v. Quarry Co., 132 N. C., 1151; X. v. Marsh, 134 N. C., 187; 
C o r p o r a t i o n  Conlnl iss ion  v. R. R., 137 N. C., 21; C a m e r o n  v. P o w e r  
Co., ib., 102; H o l l i n y s w o r t h  v. S k e l d i n g ,  142 N. C., 252, 254; Mat- 
t h e w s  v. Pry,  143 N. C., 385 ; Durhanz.  v. C o t t o n  Mills, 144 N. C., 715 ; 
V i c k  v. F l o u r n o y ,  147 N. C., 212; L a w r e n c e  v. Hardy, 151 N. C., 128; 
W a r l i c k  v. Reyno lds ,  ib., 610; J o n e s  v. Wi l l i ams ,  155 N. C., 193; 
S t a t e ' s  P r i s o n  v. Ho,fnaan, 159 N. C., 5 7 0 ;  A r n ~ s t r o n g  v. K inse l l ,  164 
N. C., 126; J o h n s o n  v. Whilden, 166 N. C., 109 .  

FRAFCES BARCELLO v. L. S. HAPGOOD 

THE CODE, SECS. 632, 640, 685, 1590, 1602, 2779, 2781-JUDICIAL SALES OF IN- 
FAKT'S LANDS-PRIV-4TE SALES BY ORDER OF COURT-JURISDICTION IN 
EQUITY-PURCHASERS AT JUDICIAL SALES PROTECTED-B'OREIGN ~ O R P O R A -  

TION'S RIGHTS TO REAL ESTATE-DEEDS OF CORPORATIONS-PROOF OF 

CHARTER OF FOREIGX CORPORATION-OFFICIAL ACTS PRESUHED VALID- 
PROBATE OF DEEDS OF NONRESIDENTS A S D  CORPORATIONS-111~~1~~ POWERS 
OF CORPORATIONS-FORESTALLIKG-' ' BROADSIDE ' ' EXCEPTIONS-GREAT SEAL 
o r  A STATE. 

1. It is not irregular or erroneous to  order the sale of an  infant 's  land to be 
made privately by the guardian. 

2. The Code does not take away from the Superior Courts the jurisdiction here- 
tofore exercised by courts of equity. 

3. B y  section 1602, The Code, the clerk and court in term have concurrent juris- 
diction in  the matter of ordering a sale of infants' lands upon petition of 
their guardians. 

4. A stranger who purchases lands in  good faith a t  a sale made under the judg- 
ment of a court having general jurisdiction over the person and subject- 

matter acquires a good title. He is  not required to  look behind the 
( 713 ) judgments of the higher courts and pass upon their regularity. 

5. A guardian petitioned for a sale of land, omled by herself ancl her wards, 
under section 1602, The Code. The clerk, as  probate ju'dge, ordered a 
refetence to ascertain the truth of the petition and advisability of a sale. 
The referee reported favorably, ancl his report was confirmed bp the clerk; 
then the Judge of the Superior Court rendered judgment authorizing a sale 
of the land by the guardian a t  private sale: Held, that the purchaser a t  such 
sale acquired a good title. 

6. The Code, see. 1590, requiring sales by guardians to  be publicly made, does 
not apply to sales made under directions of the Superior Court i~! exercise 
of i t s  general jurisdiction in equity. 
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7.  The Code, sec. 640, confers full authority upon clerks of courts of record in  
other States to  probate deeds, and the courts of this State mill take judicial 
cognizance of the official seals of such' officers attached to  certificates of 
probate. 

8. Commissioners of affidavit are einpo~vered by The Code, see. 632, to take 
acknowledgments of deeds in other States by residents of this State and 
of the State for which such commissioners are appointed; and by section 
640 equal authority is  vested in clerks of courts of record in other States. 

9. Foreign corporations, having a right under their charters to acquire and sell 
land, can exercise such rights in this State to the same extent that  corpora- 
tions of this State can do so. 

10. A strictly private corportbtion can lawfully sell any of i ts  property, real or 
personal, just as  a n  indivdiual can; but such is  not the case with corpora- 
tions which are quasi public and have duties to  perform in which the public 
are  interested. 

11. A corporation chartered for the purpose of mining and milling ores has the 
right, by implication of law, to l x y  and sell real estate essential to the 
successful prosecution of i ts  business. 

12. When i t  is doubtful whether the right to  hold land comes within the pur- 
view of a corporation's powers, that question can be raised as against any 
corporation exhibiting title to  realty only by a proceeding authorized by 
the State. 

13. Corporations possess by legal implication such powers as are essential to the 
exercise of the powers expressly conferred and necessary to attain the main 
objects for  which they were formed. 

14. The Code, see. 685, directing the method by which corporations may execute 
deeds, is  not exclusive. The common-law methods of executing 
such deeds are still valid. ( 714 ) 

15. A corporation's deed for  realty may be executed by any agent having author- 
i ty  from the company to  represent i t  for tha t  purpose. 

16. Acts of corporate or State officials purporting to  be done by virtue of their 
offices are taken to  be correct and are prima facie valid and true. 

17. The great seal of this or one of the other States of the Union requires no 
proof. 

18. The charter of a foreign corporation may be proven in this State by exhibit- 
ing a copy duly certified by the Secretary of State of the State in which 
the corporation was created. 

19. Where a vendor in a contract to convey land has only a defective title, and 
his vendee buys up the outstanding claims for the purpose of forestalling 
such vendor and preventing his complying with his contract, such vendee 
can only recover what he actually paid for  the outstanding claims. 

20. "Broadside" exceptions to the judge's charge and the judgment as  rendered 
mill not be considered. 

21. A State grant should be recorded without further proof than the great seal 
of the State being affixed to  it. 
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ACTION tried before Timberlake, J., at Spring Term, 1895, of 
BURKE. 

The action was brought to rescind a contract to purchase land 
because of alleged defects in the title of the vendor, and recover the 
portion of the purchase money already paid. 

The tracts of land covered by the contract to convey consist of 
one 300-acre tract, one 22%-acre tract, one 100-acre tract, one 781/,- 
acre tract and one $-acre tract. There was no dispute as to the 7S1/,- 
acre tract or the 22%-acre tract;  the controversy was solely as to title 
to the 300 acres, the 100 acres and the 8 acres. 

In order to show he was able to comply with his contract to convey 
to the three tracts in dispute, the defendant introduced a 

( 715 ) grant from the State to one McKlesky, dated 15 March, 1780. 
This grant was objected to, on the ground that it was register- 

ed without being proven before the clerk, or by him ordered to be 
registered. Objection overruled. Exception. This grant proposes to 
convey 300 acres of land in Burke County, on the waters of Silver 
Creek. 

The defendant next offered a deed from C. L. S. Corpening, late 
Clerk and Master in Equity for McDowell County, to Christiana J. 
and Huldah E .  Pearson, dated 19 April, 1871. 

The defendant next offered a deed from Christiana J. and Huldah 
E.  Pearson, by their guardian, Rachel W. Pearson, and by Rachel W. 
Pearson in her own right. Objected to, for want of power in Rachel 
W. Pearson to convey as guardian, and for want af proper probate and 
registration. Overruled. Exception by plaintiff. 

The certificate of probate and registration is as follows: 

" NORTH CAROLINA-Burke County. 
"I, J. H. Hallyburton, Clerk of the Superior Court, do hereby 

certify that B. S. Gaither, the subscribing witness, appeared before 
me this day, and the due execution of the annexed deed was duly 
proven by him. Let the same, with this certificate, be registered. 

"Witness my hand and seal, this 29 May, 1880. 
[Seal of Court.] ( (  J. H. HALLYBURTON, Clerk. " 

4. The defendant next introduced a deed from L. S. Hapgood to 
Hancock Gold Mining Company, dated 3 July, 1880. Objected to, on 

the ground that no power in the Hancock Gold Mining Com- 
( 716 ) pany to hold lands had been shown, or that there was any 

Hancock Gold Mining Company. Objection overruled. Ex- 
ception. 
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5 .  The defendant next introduced power of attorney by Hancock - 
Gold Mining Company to L. S. Hapgood, its treasurer, to convey their 
lands, dated 11 July, 1883. 

6. Next was introduced a deed from Hancock Gold Mining Com- . 
pany to C. C. Barton, executed by said company, through its agent, 
L. S. Hapgood, dated 15 June, 1888. Objected to, for the same rea- 
son as number 4. Overruled. Exception by plaintiff. This deed pur- 
ports to be executed by the Hancock Gold Mining Company, under its 
seal, by L. S. Hapgood, treasurer. 

The certificate of probate is as follows: 

"COMMOXWEALTH OF MASSACHUSETTS--Suffolk-SS. 
6 July, 1888. 

"Then personally appeared the above-named, 1,. 8.  Hapgood, 
treasurer, and acknowledged the foregoing instrument to be the free 
act and deed of the Hancock Gold Mining Company before me. 

"JOSEPH A. WILLARD, 
[Seal.] "Clerk of the Superior Court." 

On the left of the signature is the seal of Superior Court affixed. 
The following is the certificate of the Superior Court of Burke 

County : 

( NORTH CAROLINA-Burke County. 
"The foregoing certificate of Joseph A. Willard, Clerk Superior 

Court of Suffolk County, Mass., is adjfidged to be correct. Let the 
deed and this certificate be registered. 

" 17 July, 1888. " S. F. PEARSON, 
"Clerk Superior Court." 

' ' BURKE COUNTY. ( 717 
"Filed for 'registration on 17 July, 1888, and registered 

in the office of the Register of Deeds for Burke County, N. C., on 17 
July, 1888. "J. L. J .  ESTES, 

"Register of Deeds for Burke." 

"Clerk will copy power of attorney to L. S. Hapgood, above, and 
mark 'Exhibit F.' " 

Next introduced deed from Hancock Gold Mining Company to 
C. C. Barton, 1 September, 1893. Objected to, for the reason that the 
Hancock Gold Mining Company had no right to convey land. Over- 
ruled, and exception. 

8. Next introduced deed from C. C. Barton to L. S. Hapgoocl, 
15 June, 1888. Objected to, for want proper registration and pro- 
bate. Overruled, and exception. 
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- The certificate of probate is in the following words and figures : 

' COMMONWEALTH OF M~SSACHUSETTS-Suff01k County-SS. 
6 July,  1888. 

"Then and there personally appeared the above-named Charles 
C. Barton, and acknowledged the foregoing instrument to be his free 
act and deed before me. ' ' JOSEPH A. WILLARD, 

[Seal.] "Clerk Superior Court." 

On the left side of the signature is the seal of the Superior Court 
affixed. 

The following is the certificate of the Clerk of the Superior Court 
of Burke County: 

'NORTH CAROLINA-Burke County. 
"The foregoing certificate of Joseph A. Willard, Clerk of the 

Superior,Court of Suffolk County, Mass., is adjudged to be correct. 
Let the deed and certificate be registered. 

"8.  T. PEARSON, 
"Clerk Superior Cozwt of Burke." 

( 718 ) The certificate of registration is as follows : 
"Filed for registration on 17 July,  1888, and registered in  

the office of the Register of Deeds for Burke County, North Caro- 
lina, on 17 July,  1888, in book ' P , '  pages 56-57. 

" J. L. J. ESTES, 
"Register of Deeds for Burke." 

Next was introduced the record of special proceedings in the case 
of Christiana J. and Hulda E. Pearson, by their guardian, Rachel 
Pearson, ex parte, i n  which the petition set forth that the petitioner, 
Rachel, as widow, and the infant petitioners, Christiana and Hulda, 
as the only heirs a t  law of Patton Pearson, were the owners of certain 
lands (described), and that they had been offered $1,400 in cash for 
the land by L. S. Hapgood, of Boston; that it was to the interest of 
all parties to sell, etc., and praying the court to order a sale of the 
lands by a commissioner, after the inquiry and report as to $he value 
of the lands, etc. The record also showed a report by a co:nmissioner 
as to the value of the lands, and a recommendation that a sale should 
be made, the facts contained in the report being set out in the decree. 
The report was filed 19 May, 1880, and confirmed on same day by the 
clerk. The record of said special proceedings also contained the fol- 
lowing decree, signed by Judge Gilmer: 

"This case coming on to be heard before John A. Gilmer, one of 
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the judges of the Superior Courts of the State, now holding the several 
courts of the Eighth Judicial District, at chambers, and being heard 
upon the petition and exhibits, the former order of the court, the re- 
port of the commissioner, G. P. Erwin, and the [report] on file, the 
court doth find and declare the facts to be: 

" 1. That the petitioners are tenants in common of the ( 719 ) 
land described in the petition; that the petitioner, Rachel W. 
Pearson, is entitled to dower in the said lands and has title to two- 
thirds of the mineral interest therein in fee simple; that the petition- 
ers, Christiana J. Pearson and Hulda E.  Pearson, are entitled to all 
the land and one-third the mineral interest in fee simple, subject to 
the dower of the said Rachel W. Pearson during her life; that the 
value of interest of Rachel W. Pearson is equal to the one-half of the 
present value of the land and all the minerals therein, and that the 
value of the present interest of the said Christiana J. and Hulda E.  
Pearson, jointly, is the one-half of the value of the land and all the 
minerals therein, and that the value of the lands is $800 ; that the said 
Christiana J. is nineteen and the said Hulda E. Pearson is seventeen 
years of age, and are infants; that the.petitioner, Rachel W. Pearson, 
their mother, has been duly appointed their guardian; that the said 
Rachel W. Pearson, for herself and in behalf of her said wards, has 
made a contract to sell all the said land at  the price of $1,400 in money, 
in hand paid, has entered into a written contract with Lyman S. Hap- 
good, of Boston, in the State of Massachusetts, to that effect, and the 
court finds the fact to be, and so declares, that the interests of the two 
minor petitioners, C. J .  and Hulcla E. Pearson (as well as that of the 
petitioner Rachel W. Pearson), would be materially promoted by a 
sale of said land at the price of $1,400 and the proceeds of the sale 
partitioned among the petitioners according to their respective in- 
terests, and that part belonging to the said niinors paid into this 
court and placed under control of the court, to be invested or loaned 
as the court may direct. 

"I t  is therefore ordered, adjudged and decreed that the ( 720 ) 
said Rachel W. Pearson, guardian of the said Christiana J. 
and Hulda E. Pearson, is authorized and empowered by this court to 
sp~cifically perform said written contract with said Lyman 8.  Hap- 
good upon his paying for said land the sum of $1,400, money in hand, 
and that she be authorized and empowered to convey all the interest, 
right, title and claims of her said wards in the said lands in fee simple, 
with the usual covenants of warranty; and that said conveyance, 
made in pursuance of this decree, shall pass the title of the said wards 
in the same manner and to the extent as if made by the said Christi- 
ana J. and Hulda E. Pearson, in proper person of full age. 
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"The court doth adjudge that the said purchase money shall be 
divided into two equal parts; one part thereof shall be the share of 
Christiana J. and Hulda E. Pearson, jointly, and be paid into this 
court immediately after the sale of the land; that the same be rein- 
vested, or loaned, to the use and benefit of the said minors, as the 
judge of this court may specify and order; and it is further ordered 
that this case be retained for further orders. I t  is adjudged that the 
petitioner, Rachel W. Pearson, pay the cost of this proceeding out of 
her part of the proceeds of such sale, and that George P. Erwin, the 
commissioner, be allowed $5 for taking the testimony and making his 
report, 24 May, 1880. JOHN A. GILMER, 

Judge.  " 

The report of Rachel Pearson follows: 
Rachel Pearson, guardian of her two daughters, C. J. and Hulda 

E.  Pearson, has the honor to report to this court that she, as 
( 721 ) guardian of her said wards, and in her own behalf, has spe- 

cifically performed the written contract entered into with 
Lyman 8. Hapgood on 29 April, 1880, in behalf of herself and in 
behalf of her said wards by selling and conveying to the said Lyman 
S. Hapgood the lands described in the proceedings in this case, under 
and in pursuance of the former order of this court, having received 
in payment for said land the sum of $1,400 of money in hand paid, 
one-half of which is the money due my wards for their interest in said 
lands; and I do now return and pay into this court, for the use and 
benefit of my said wards, the sum of $700, agreeable to the order of 
this court, made in this case this 29 May, 1880. (Signed by Rachel 
W. Pearson.) 

The receipt of clerk follows : 

"The within report, on this 31 May, 1880, was returned into court 
and .the sum of $700 paid into court by Rachel W. Pearson, guardian 
of her wards, C. J. and Hulda E. Pearson, for their use and benefit, 
to be invested by the order of this court for them, agreeable to the 
former order made by the judge of this court, and the clerk of this 
court has given his receipt for the same, this 31 May, 1880. 

" J. H. HALLYBURTON, 
"Clerk Burke  Superior Court." 

Next was introduced a grant from the State to James Greenlee, 
James and William Erwin, dated 7 December, 1795. 

Next was introduced a deed from George P. Erwin, trustee, to 
the Hancock Gold Mining Company, covering the 8-acre tract, and 
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i t  was admitted that G. P. Erwin, as such trustee, had power to convey 
the title to lands belonging to the heirs of the said Greenlee 
and the said Erwin within the boundary of this grant. There ( 722 ) 
was evidence that the 8-acre tract was within the boundaries 
of this grant. 

Next was introduced a grant from the State to J. H. Hall, dated 
25 November, 1853, covering 100 acres. 

Next was introduced a deed from James Terry and wife to L. S. 
Hapgood, dated 23 July, 1880. 

Next was introduced letters of incorporation of the Hancock Gold 
Mining Company, with certificate by the Secretary of State for Maine, 
as follows : 

"The undersigned, officers of a corporation organized at Portland, 
in the county of Cumberland and State of Maine, at  a meeting of the 
signers of the articles of agreement therefor, duly called and held at  
No. 93 Exchange, in said Portland, on Saturday, 19 June, A. D. 1880, 
hereby certify as follows : 

"The name of said corporation is the Hancock Gold Mining Com- 
pany. The purposes of said corporation are the mining and milling 
of gold and other minerals, and especially the mining and milling of 
gold and other minerals in Silver Creek Township, Burke County, and 
State of North Carolina. 

"The amount of capital stock is $300,000 and is paid in full, and 
the shares thereof are to be forever nonassessable. The par value of 
a share is $10. 

"The names and residences of the owners of said shares are as 
follows: Lyman S. Hapgood, Boston, Mass., $10,000; John F. El- 
dridge, Boston, Mass., $10,000; Alpheus P. Blake, Boston, Mass., 
$10,000. 

"Said corporation is located at  Portland. The number ( 723 ) 
of directors is three, and their names are Lyman S. Hapgood, 
John F .  Eldridge and Alpheus P .  Blake. The undersigned, John F. 
Eldridge, is president; the undersigned, Lyman S. Hapgood, is treas- 
urer, and the undersigned, John F. Eldridge, Lyman S. Hapgood and 
Alpheus P. Blake, are a majority of the directors. 

"Witness our hands, this 19 June, A. D. 1880. 
' L J ~ ~ ~  F. ELDRIDGE, 

President and Director. 
"LYMAN S. HAPGOOD, 

Treasurer and Director. 
" ALPHEUS P.  BLAKE, 

Director." 
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" CUMBERLAND-SS. 19 June, A. D. 1880. 
"Then personally appeared John F. Eldridge, Lyman S. Hap- 

good and Alpheus P. Blake, and made oath that the foregoing state- 
ment, by them subscribed, is true. 

"Before me : ( (A .  J. BRADSTREET, 
"Justice of the Peace." 

" STATE OF MAINE, 
'(ATTORNEY-GENERAL'S OFFICE, June, A. D. 1880. 

"I hereby certify that I have examined the foregoing certificate, 
and the same is properly drawn and signed, and is conformable to 
the Constitution and laws of the State. 

'(HENRY B. CLEAVES, 
"Attorney-General," 

' ( STATE OF MAINE, 
( ' OFFICE OF SECRETARY OF STATE. 

"I hereby certify that the foregoing is a true copy from the rec- 
ords of this office. In testimony whereof I have caused the seal of the 

State to be hereunto affixed. 
( 724 ) "Given under my hand at  Augusta, this 6 February, A. D. 

1894, and in the one hundred and eighteenth year of the In- 
dependence of the United States of America. 

' ( J .  J .  CHADBOURNE, 
[Official Seal.] "Secretary of State." 

Objected to by the plaintiff, for defective certificate, and there was 
no power conferred in the certificate upon the alleged corporation to 
hold and convey the land described in the deeds to and from it. Ob- 
jection overruled, and exception by the plaintiff. 

For the purpose of showing the unequitable conduct of the plain- 
tiff towards her bargainor, the defendant, by her agent, copartner 
and coplaintiff, the defendant introduced a tripartite contract be- 
tween the plaintiff, J .  C. Landreau, Rev. Father Crowly and Mrs. 
Barcello (see Exhibit B)  ; also, affidavit of Landreau, showing that 
he was a party in interest (Exhibit C) .  

Plaintiff objects. Overruled. Exception. 
These exhibits are omitted here because the purport of this evi- 

dence is sufficiently stated in the opinion. 
Plaintiff introduced no evidence. There was a verdict and judg- 

ment for defendant, and plaintiff appealed, and assigned as error as 
follows : 
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1. Admission of improper testimony. 
2. Refusal to give instructoins asked for by plaintiff. 
3. For error in instructions given. 
4. To the judgment. , 
As these assignments of error are held to be too vague and in- 

definite, as far as the judgment and instructions are con- 
cerned, and the judge's charge and prayers for special in- ( 725 ) 
structions are not passed upon by the court, they are omitted. 

Cilley d H u f h u m  for plainti#. 
P. J .  Sinclair m d  Isaac Ave,,r/ for de fe~zdant .  

AWRY, J. The action was brought to rescind a certain contract, 
whereby the defendant Hapgood covenanted to convey to the plain- 
tiff, Francis A. Barcello, 550 acres of land in Burke County, known 
as " Hancock Gold Mine," on account of defect of defendant's title, 
and for the recovery of $2,000, purchase money, already paid by the 
plaintiff, and the amount expended in improvements on the land, less 
the profit realized from working a gold mine thereon. The defendant 
denied the allegations. The controversy has narrowed down to the 
question whether the defendant could make a good title to three out 
of the five tracts of land described in the contract, to-wit, the 300-acre 
tract, the 100-acre tract and the 8-acre tract. 

The title deeds, which gave rise to the exceptions as to form of 
probate and power of agents to execute, were those offered by the 
defendant Hapgood to show that he was able to specifically perform 
his contract. "I t  is usual," said the Court, in Rowland v. T h o m p -  
son, 73 N .  C., 504, "for sales made by order of the court of equity to 
be public sales; but the court, as the guardian of infants, has full 
power in regard to the mode of sale, and, under special circumstances, 
not only has power, but should, in the exercise of its discretion, au- 
thorize and confirm what is called a private sale; that is, a sale with- 
out advertisement and public outcry." I t  is settled by a number of 
adjudications "that The Code has not taken away from the 
Superior Courts the jurisdiction heretofore exercised by courts ( 726 ) 
of equity. Wadswor th  v. Davis, 63 K. C., 251; Wil son  v. 
B y n u m ,  92 N. C., 717; Clenlent v. Cozart, 107 N.  C., 695; S. v. Georgia 
Co., 112 N .  C., 34. 

In  1880, when Rachel Pearson, as guardian of her infant children, 
filed the petition before the clerk of the Superior Court, he was acting 
in the capacity of probate judge and authorized to take jurisdiction 
of the special proceeding, under what is now section 1602 of The Code, 
which, since the enactment i~ its present shape, in 1885, confers the 
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same authority on him as clerk. But, though he could take cognizance 
of it, his right to do so was not exclusive, but, under the rule laid down 
in the cases already cited, concurrent with that of the Superior Court 
in the exercise of the powers of a court of equity. The Superior 
Court had general jurisdiction, both of the persons who were parties 
and the subject-matter of such a proceeding, it being equitable in its 
nature (Houston v. Houston, 62 N.  C., 95; E x  parte Dodd, ib., 97; 
Harrison v. Bradley, 40 N .  C., 136) ; and a third person, purchasing in 
good faith at  a sale made under the decree of the Superior Court, 
signed by Judge Gilrner, and relying upon the stability of that judg- 
ment, got a good and indefeasible title. Sutton v.  Xchonwald, 86 N. 
C., 203; England v.  Gamer, 90 N .  C., 197; Branch v. Grifin, 99 N.  C., 
173; McIver v .  Etephens, 101 N.  C., 255. The purchaser was not bound 
to look behind the judgment of the higher court and pass upon the 
irregularity, if the signing of the decree of sale upon the coming in of 
the report of the r'eferee, by the judge of the Superior Court instead 
of by the judge of probate, subject to the approval of his superior, was 

in fact not in accordance with the regular course of the court. 
( 727 ) The sale was not only made under an order of a court having 

general jurisdiction, both of the parties and the subject-mat- 
ter, but i t  was made after careful inquiry by a referee and a report by 
him that the interest of the infants would be promoted by a sale. 
Harrison v.  Bradley, supra. The making by the probate judge of 
an order confirming this report on its coming in, instead of making the 
order of sale, was but an irregularity, which does not subject the pro- 
ceeding to collateral attack, and which, if a direct attack was made, 
would not affect the validity of the title acquired under the decree, if 
the purchaser were a stranger to the record. Section 1590 of The Code 
is the act of 1794, ch. 413, sees. 1 and 2, and has been in force since its 
first enactment (Rev. Statutes, ch. 54; Rev. Code, ch. 54, see. 26; 
Bat. Rev., ch. 54, see. 27), and, being a part of the statute law, it is 
manifest that the court has always construed i t  as referring to sales 
other than judicial. I t  was intended as a restriction upon the discre- 
tionary power of the guardian, not upon the authority of a court of 
chancery having the supervision and oversight of their conduct. The 
evil intended to be remedied by the statute was not the abuse of 
power by the court, but by guardians when not acting under the re- 
straint of its orders. 

The statute (The Code, see. 640) confers upon clerks of courts of 
record in other States the powers both of commissioners of affidavits 
and of deeds and of commissioners regularly appointed by the courts, 
and the courts will take judicial notice of their seals. Hinton v. Ins. 
Co., 116 N .  C., 22. Commissioners of aadavits are empowered, under 

454 



N. C.] FEBRUARY TERM, 1896. 

section 632 of The Code, to take acknowledgnlents of deeds in other 
States by residents both of this State and of that for whit% such com- 
missioners are appointed. Buggy Co. v. Pegranz, 102 N. C., 240. 
Willard, the Clerk of Suffolk Court, therefore had authority to 
take the probate, and upon the adjudication by the Clerk of ( 728 ) 
the Superior Court of Burke County that i t  was correct it was 
properly admitted to registration. Buggy Co. v. Pegram, supra. For 
the same reason the same clerk was empowered to take the acknowl- 
edgment of the grantor, Barton, to Hapgood, and it is needless to cite 
authority to show that the acknowledgment that the "foregoing in- 
strument was his free act and deed" was sufficient in law. The certifi- 
cate of Hallyburton, clerk, that B. 8. Gaither, the subscribing witness, 
appeared before him "and the due execution of the annexed deed was 
duly proven" by him was also sufficient to authorize the order of 
registration and the recording of the deed. 

While a foreign corporation is not authorized to exercise powers 
in another State not granted in its charter (Match Co. v. Powers, 51 
Mick., 145 ; Barzk v. Godfrey, 23 Ill., 579), yet where the privilege 
of holding real estate is therein conferred, it may, under the rules of 
comity, buy, hold and sell land to the same extent that domestic cor- 
porations are authorized to deal in it, and, whether foreign or do- 
mestic, if authorized to hold land at  all, they have all of the powers 
of an individual in relation to it, except in so far  as they are expressIy 
restricted by law. Lancaster v. Improvement Co., 24 L. R. A,, and 
note; 140 N. Y., 576; Cona. v. Railroad, 15 Am. St., 724, and note; 
129 P .  A. St., 463; Blair v. Ins. Co., 47 Am. Dec., 129, and note; 
10 No., 559; Ducat u. Chicago, 95 Am. Dec., and note: 48 Ill., 172; 
6 Morawitz Pr .  Corp., secs. 960-965. The corporation was created for 
the purpose of "mining and milling of gold and other minerals, 
especially in Silver Creek Township, Burke County, N. C.," where i t  
appears that the company is operating. I t  is a familiar rule, ap- 
plicable to both public and private corporations, that while the grants 
of authority from the State to them are constructed strictly, 
they can nevertheless exercise not only the powers expressly ( 729 ) 
given and such as are fairly implied in or incident to those 
given, but such as it is indispensably necessary to exercise in order to 
the enjoyment of the privileges expressly given. In  other words, the 
authority to use the means necessary to attain the main objects for 
which they are formed must be supplied by implication. 1 Morawitz, 
supra, sec. 320; 1 Spelling Pr.  Corp., secs. 63, 83. A corporation has the 
implied right to acquire and hold not only such property, real or per- 
sonal, as may be actually necessary for carrying on the business for 
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which it was formed, but such as may be reasonably expected to prove 
useful and convenient in attaining its legitimate ends. 1 Morawitz, su- 
pra, sec. 327. The general rule is that foreign corporations may acquire 
real and personal property, such as tracts of land, for the purpose of 
mining, as in this case, like domestic corporations, where it is necessary 
or convenient in carrying out the express purposes for which they were 
created. 2 Morawitz, supra, sec. 961. I t  is manifest that a company 
formed for the purpose of mining and milling would find it conven- 
ient, if not absolutely essential, to buy the land upon which it pro- 
poses to conduct its business; and where the acquisition would prove 
useful, in the absence of any law re-enacting the Statutes of Rlortmain 
in this State, neither domestic nor foreign corporations are pro- 
hibited from buying land in furtherance of the objects for which they 
were created. Mallett v. Simpso.n, 94 N. C., 41. Where, however, it 
is doubtful whether the right to hold land conies within the purview of 
its powers, that question can be raised as against any corporation ex- 
hibiting title to realty only b ~ -  a proceeding authorized by the State. 
1bIallett v. Simpson, supra; Bass v. Navigation Co., 111 N. C., 439. A 
private corporation, organized for the benefit of its stockholders, is not 

restricted by duties to the public, as is a qz~asi public corpora- 
( 730 ) tion, but is authorized to dispose of any of its property, real or 

personal, whenever it may find it expedient to do so in carry- 
ing out its business. 1 Morawitz Pr .  Corp., sec. 335. 

A conveyance of the property of a corporation, like that of an 
individual, may be executed "through any agent having authority to 
represent the company for that purpose." 1 Morawitz Pr .  Corp., sec. 
335. Citing Baso?z v. Xi?zing Co., 90 N. C., 417, and ICforris v. Keel, 
20 Minn., 531, Morawitz says (in the section last cited) that a statu- 
tory method of alienation by corporations, like that provided by 
statute in North Carolina (The Code, see. 685), is not exclnsive of the 
common-law mode of conveyance, and does "not prohibit other 
methods of execution by authorized agents." The rule as stated by 
Morawitz is founded upon the right to dispose of property, which is 
always incident to ownership by individuals, and also by corporations, 
except in so far  as they are restrained by express statute or by public 
policy, as where they owe a duty to the public and the alienation of 
property may incapacitate them for its performance. 1 Beach Pr. 
Corp., sec. 357; Logaqz v. R. R., 116 K. C., 940. The extraordinary 
powers of a corporation, such as that of selling or leasing the cor- 
porate property, where it exists, belongs primarily to the stockholders 
( 1  Beach, supra, sec. 73), but may be delegated by them, as it can be 
by an individual, to the directors or to an agent designated in the 
resolution of the body, either by his official title or his name. 1 Nlora- 

456 



N. C.] FEBRUARY TERM, 1896. 

witz, supra, sec. 325. The resolution of the corporation was in the na- 
ture of a power of attorney to convey land, and therefore it was 
proper to prove and register i t  in this State. The signature of the 
secretary, who is the proper officer to affix the seal where no 
special authority to do so is conferred on another, was ac- ( 731 ) 
knowledged by him. The resolution, certified to be a part of 
the minutes, is therefore prima facie the act of the corporation. 4 
Thompson Corp., secs. 5054, 5055; Duke v. Markham, 18 Am. St., 889, 
and note; 105 N. C., 137. The law assumes that the proper officer did 
not exceed his authority (illorris v. Keel, supra), and that the certifi- 
cate of the genuineness of the extract from the proceedings is true. 
22. E. v. Lea, 12 La. Ann., 388. The great seal of the State of Maine 
requires no proof of its genuineness (1 Greenleaf Ev., sec. 475), and 
the certificate of the Secretary of State that a certain paper is a record 
in his office, when attested by the seal, must be accepted as at  least 
prima facie true, because such a public officer is presumed to act in 
accordance with law in assuming the custody of records. The law of 
disputable presunlptions rests upon the experience of a connection be- 
tween the existence of certain facts and the accepted opinion that in a 
vast majority of instances the existence of one such fact may be rea- 
sonably inferred from proof of the other. 1 Greenleaf, supra, sec. 33. 
I t  appearing by a genuine certificate that the paper was placed in his 
custody as an official record, the presumption arises that he, as a 
public officer, has, in assuming control of such record, done what the 
law required (Lawson Ev., p. 63, rule 14),  amid that lie is therefore 
the pr9per and legal custodian of it. I t  was not necessary under the 
circumstances to offer in evidence either a certified copy, or copy pur- 
porting to have been printed by authority of the State, of the statute 
constituting him custodian, when that fact must be assumed from 
what was already proved. While such printed copies are made com- 
petent by statute in most of the States, and while, according to what 
is probably the more correct view of the law, they are admissible even 
under the common-law principles of evidence (Watkins v. 
Holdman, 16 Peters, 25), it does not follow that no con- ( 732 ) 
ceivable combination of facts will raise a presumption of the 
existence of a statute legalizing the act of a public officer and dis- 
pensing with the necessity for the production of a copy with evidence 
of its genuineness. The certificate is sufficient of itself to shift the 
burden of proof as to the custody of the record; and conceding that it 
is shown to be a record, the certificate of the Attorney-General con- 
stitutes a part of it and shows that he examined the certificate of or- 
ganization of the corporation and decided that it was in all respects 
in conformity with law. I t  is familiar learning, for which it is need- 
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less to cite authority, that the certificate of the Secretary of State of 
North Carolina, attached to a grant of land and attested by the great 
seal of the State, is sufficient evidence of its official character to war- 
rant its registration without further proof. The Code, secs. 2779, 
2781. 

The testin~ony of Cooper and the England deed tended to show 
a collusive combination to avoid the performance of the contract by 
forestalling the defendant in buying up a title and preventing him 
from perfecting his own, as he had a right to do. Westall v. Austin, 
40 N .  C., 1. Plaintiff could ask nothing more than the expense in- 
curred, and this she has not done. Kindly v. Gray, 41 N. C., 445. The 
"broadside" exceptions to the judgment and to the instruction are 
not sufficiently specific and will not be considered. We have care- 
fully considered such assignments of error as have any merit, and 
conclude that the judgment must be 

L4ffirmed. 

Cited: Xhields v. Ins. Co., 119 N .  C., 386; 8. v. Twmer, ib., 849; 
Hampton v. R. R., 120 N. C., 538; Wood v. Bartholonaew, 122 N.  C , 
185 ; Jok)zson v. R. R., ib., 958 ; Pprings v. Bcott, 132 N .  C., 561; 
Keener v. Kelly, 133 N .  C., 786 ; Card v. Pimh, 142 N .  C., 146 ; NcAfee 
v. Green, 143 N. C., 418; Thompson v. Rospiyliosi, 162 N. C., 153, 154; 
Hurst v. R. R., ib., 379, 380; Power Corporation v.  Power G o ,  168 
N. C., 221; Wooten v. Cunningham, 171 N .  C., 126; Cross v. R. R., 
172 N. C., 123. 

( 733 
L. J. SCHAUL v. CITY O F  CHBRLOTTE 

1. The proper procedure to  test the validity of a tax  is to  pay i t  and sue to 
recover it back. 

2. The charter of the city of Charlotte, by section 37, which provides, "Taxes 
for city purposes shall be levied on real and personal property, trades, 
licenses and other subjects of taxation as provided in section 3, Article 
V of the State Constitution," authorizes a license tax of $250 per annunl 
on the business of pawnbroking. 

3. There is  a great difference between the terms "broker" and "pawnbroker." 
A broker is  an  agent, middleman or negotiator, who works for  a commission. 
A pawnbroker is not an  agent a t  all. He is  one who lends money upon 
personalty pledged as  security. 

4. Brokers and pawnbrokers constitute distinct classes, and entirely different 
license taxes may be assessed upon them. 

ACTION tried before Bryan, J., at January Term, 1896, of MECK- 
LENBURG. 
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There was judgment for the defendant. Plaintiffs appealed. 
The facts appear in the opinion of the Court. 

Clarlzson & Duls for plainti fs .  
Burwell, Wal$er  & Cansler contra. 

CLARK, J, The city of Charlotte having laid a license tax of $250 
on the business of pawnbroking, in which the plaintiffs were engaged, 
they followed the proper course to test the validity of such tax by 
paying it and bringing this action to recover it back. 

The plaintiff contends that the tax is invalid, because the charter 
of the city, ratified 10 March, 1866 (Private Laws 1866, ch. 7, sec. 19, 
subdiv. 13), authorizes: "On every broker or exchange of- 
fice, a tax not exceeding one hundred dollars." This point, ( 734 ) 
however, will not avail the plaintiff, for two reasons: First, 
the charter granted the city of Charlotte (Private Laws 1881, ch. 40, 
see. 37) expressly provides: "Taxes for city purposes shall be levied 
on real and personal property, trades, licenses and other subjects of 
taxation, as provided in section 3, Article V of the State Constitu- 
tion." Section 57 of this act repeals all laws in conflict therewith. 
This act of 1881 confers upon the town, broadly, withont restric- 
tion, the right to decide what trade and license taxes i t  shall 
levy, and necessarily repeals as to "brokers" the limit of $100 ex- 
isting under the charter of 1866. There is no contention here that 
$250 is a license so unreasonable in amount as to call for the 
supervision and protection of the courts. Secondly, even if the 
charter of 1881 had not repealed the above limitation upon the 
tax to be levied upon "brokers," the plaintiff could not have 
claimed protection under it. "Pawnbrokers " is an entirely separate 
and distinct business and does not come under the generic title, 
"broker." The word "broker, " derived from an Anglo-Saxon word 
signifying "to use," primarily means an a g e d .  I t  means in law a 
middleman, or negotiator, between other persons, for a compensation 
called brokerage, who takes no possession of the subject-matter of 
negotiation, and usually contracts in the name of those employing him 
and not in his own name; and sometimes i t  means, in ordinary speech, 
a dealer in money, notesS bills of exchange, etc. A pawnbroker has 
none of the characteristics of either kind of brokers. Indeed, he is 
not an agent at  all. He contracts in his own name, has no employer, 
charges no brokerage, and always takes possession of the property. 
Neither does he deal in money, notes and bills of exchange, like 
the second class of brokers above named. In  short, his business 
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( 735 ) is to loan money on the security of personal property pawned 
or left with him. The business of a pawnbroker is not in the 

same class with and has no resemblance to that of a broker, in either 
sense of the latter word. The verbal coincidence of the last two syll- 
ables of the longer word being "broker" is purely.fortuitous, for a 
pawnbroker is not a broker at  all. The two businesses constituting 
separate and distinct classes, it would be competent for the city au- 
thorities to lay an entirely different license tax upon "pawnbrokers" 
and "brokers." Rosenbaum v. N e w  Bern ,  ante, 83. 

No Error. 

Cited:  Dalton v. Brown, 159 N. C., 179; Smith v. W i l k i r ~ s ,  164 
N. C., 140. 

CARRIE E. SMITH ET BL. V. W. &I. SMITH ET AL. 

TRUST ESTATE--CONTINGENT REMAIKDER IN LAND-APPLICATION TO SELL LAND 
AND REINVEST PROCEEDS-EQUITABLE JURISDICTION. 

Where land is held under a deed of trust creating contingent remainders a court 
has no power to order its sale and a reinvestment of the proceeds, when all 
the interests are not represented in the proceedings, and cannot be, even 
by classes, because of the uncertainty of future events. 

ACTION heard before Timberlake,  J., at  September Term, 1895, of 
MECKLENBURG. 

On 6 April, 1880, Nancy S. Smith made a conveyance of certain 
real estate to Carrie E.  Smith, W. Mc. Smith and W. H. Bailey, in 

trust, for the benefit of certain individuals therein mentioned, 
( 736 ) with limitations and contingent interests to numerous other 

persons named therein. The purpose of the present action is 
to induce the court to order a sale of said real estate and direct a re- 
investment of the proceeds upon the same trusts and limitations. 

His Honor held that the court had no power to order the sale, 
and plaintiffs appealed. 

Clarkson d? Duls for p la in t i f s .  
James A. Bell for defendants .  

FAIRCLOTH, C. J. The plaintiffs' application is for an order to 
sell land and reinvest the proceeds. They show that i t  would promote 
their interest if they can do so. The deed under which they derive 
their interest shows an estate for life in Carrie E. Smith, with divers 
contingent remainders depending upon the happening of several fu- 
ture events. 
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However well the Court might be convinced of the propriety of 
the sale, i t  is powerless to grant the plaintiffs' application, for the 
reason that these remainder interests are not and cannot be before the 
Court, as they can only arise in futzwo. Whether or when they may 
arise does not aff'ect the question, as they may do so. They cannot now 
be represented, even by classes, because of the uncertainty of future 
events. This rule has been long settled, and the reasoning seems to 
be exhausted in the following cases cited by the defendant : W a t s o n  v. 
Wutson ,  56 N. C., 400; Jzcstice v. Gzhion, 76 N .  C., 442; Young v. 
Y o u n g ,  97 N. C., 132. 

Affirmed. 

Cited:  Hodges v. Lipscontb, 128 N .  C., 6 3 ;  Spr ings  v. Scott ,  132 
N. C., 555. 

W. G. DELLINGER v. W. A. GILLESPIE 

1. Par01 evidence will not be admitted to prove a contract entirely different from 
that embraced in a writing, except for fraud, mutual mistake, etc. 

2. The negligence of a party to a written contract in voluntarily signing, without 
reading, a contract, no deceit or fraud being shown, will not permit him to 
contradict i ts terms by par01 evidence. 

3. Where, in the trial of an action for the contract price for the erection of light- 
ning rods upon defendant's house, defendant claimed that his signature to 
the written contract was procured by fraud, and that the writing did not 
express the correct terms of the agreement, but i t  appeared in evidence that 
before the work was commenced defendant read the contract, stated it  was 
not correct, but did not stop the workmen from doing the mork or express 
an intention to sue the plaintiff in damages for the alleged deceit: Held, 
that if there was fraud the defendant aaived if, and equity mill not permit 
him to accept the mork atid refuse to pay for it. 

ACTION tried before Bryan ,  J., at  January Term, 1896, of MECII- 
LENBURG, on appeal from a judgment of a justice of the peace. 

The contract sued on was as follows: 

"ORDER FOR THE ERECTION OF CONDUCTORS. 
"MR. U. G. DELLINGER. 

SIR :-Erect (or deliver) at your earliest convenience on my resi- 
dence a system of circuit conductors (5 points and 3 rods to the 
ground) of the Star lightning rod, in a proper and substantial 
manner, in accordance with scientific rules; and I will pay for 
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( 738 ) the same, on completion of work, in cash or note, due on com- 
pletion, at the rate of 47% cents per foot for the rod, $3.50 

for each point, and price of five feet of rod for each galvanized brace; 
$5 for each horse, rooster or points of compass; $4 for each arrow and 
$3 for each ball. 

" I t  is expressly understood by the signer of this order that he 
signs the same upon his own judgment, after due deliberation by him, 
without any undue influence having been used or representations 
made by any agent other than written or printed on this order. 

"Dated 10 July, 1895. W. A. GILLESPIE. j 7  

There was a verdict for the plaintiR, and from the judgment there- 
on the defendant appealed. 

McCall & Nixon for plaintiff. 
C .  Dolvd and Jones & Tillet t  contra. 

MONTGOMERY, J. The defendant executed the order to the plain- 
tiff which is set out in the case on appeal. The order was signed by 
the defendant simultaneously with the making of the contract, what- 
ever the contract was. The defendant could read and write, and he 
signed the paper, according to his own testimony, voluntarily. The 
plaintiff made no attempt to conceal any of its provisions, handed i t  
to him to read, practiced no trick or surprise on him to induce him to 
execute it, and as a matter of fact the defendant commenced to read it. 
He said, as a witness for himself on the trial, that "He (plaintiff) 
pulled out the paper and showed it to me. " " " Then I signed 
the paper. I didn't hardly get the first line. I saw the figure '3 '  

and thought it was three rods for the house. I asked if he 
( 739 ) would put i t  up to-day, and he said he would put it up to- 

morrow." I t  is plain that no deceit was practiced here. I t  
was pure negligence in the defendant not to have read the contract. 
There i t  was before him, and there was no trick or device resorted to 
by the plaintiff to keep him from reading it. I n  Boyden v. Clark, 109 
N .  C., 669, i t  is said by the Court: "If a prudent person, in the exer- 
cise of ordinary care and occupying his position, would, by prosecuting 
his inquiries further or extending his investigations, have ascertained 
the truth before acting, relief would be refused on the ground of 
negligence." If we will apply this principle to the case before us, 
we will see that the defendant's negligence was inexcusable. The de- 
fendant's defense is that the plaintiff told him, just upon signing 
the paper, that he would put up the rods for $20, and he was allowed 
on the trial to testify to this conversation to show what the contract 
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was. This testimony was nothing but an attempt to contradict a written 
instrument executed by the defendant concerning the same matter. It 
was an attempt to prove by oral testimony a contract entirely .different 
from that embraced in the written one. His Honor erred in admitting 
the testimony. But, for another reason, the defendant cannot defeat 
the plaintiff's action. According to his own testimony, when the work- 
man (Uzzell) came next morning to put up the rods the defendant 
asked to see the paper which he had signed (Uzzell having i t  in his 
hand to collect the money after the work should be done), and upon 
looking at  it said that the contract was not stated truly in the paper. 
Yet he allowed the work to go on and to be completed, in manner and 
style altogether different from that which he said the true contract 
provided for. Upon discovering that the written contract was unlike 
the contract which he alleged he had made with the plaintiff, he should 
not have allowed the work to go on. Equity will not permit 
him, under such circumstances, even if there was fraud in the ( 740 ) 
contract, to allow the plaintiff to complete the work and then 
refuse to pay for it. If the contract had been procured through fraud, 
as the defendant alleged, he ought, when he had examined it the next 
morning before Uzzell began the work, to have repudiated i t  and have 
forbidden the commencement of the work, or he should have made his 
election to abide by it, as i t  was written, with the explicit declaration, 
then made, of his intention to sue the plaintiff in damages for the 
deceit. Kwight v. Hoz~ghtallincj, 85 N.  C., 19. I t  is not necessary for 
us to consider whether or not the answer, even after amendment, was 
sufficient in substance to raise the question of deceit in the contract. 
There was no error in the matters pointed out for which there must be 
a new trial. 

No Error. 

Cited: Bout ten  v. R .  R., 128 N.  C., 342, 344; Cutler v. R .  R., ib., 
484, 491, 496; Gwaltney v. Ins .  Co., 134 N. C., 561; I ini t t ing Mills u. 
Guaranty  Co., 137 N.  C., 569; GrifJin v. Lumber  Co., 140 N .  C., 520; 
Medicine Co. v. Mixell, 148 N .  C., 387; Aderholt  v. R .  R., 152 N.  C., 
414; Leonard v. Power Co., 155 N.  C., 14; Bank v. Redwine, 171 N.  
C., 564. 
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ASHBY L. BAKER, EXECUTOR OF VIRGINIA BAKER, DECEASED, V. 

JOHN H. McADEN, TRUSTEE, ET AL. 

1. A trust  will continue no longer than the legitimate purposes contemplatecl i n  
i t s  creation require. 

2. A testator devised his residuary estate to  his executor, "in trust for my 
children," with poaer to manage the estate for  the best interest of the  
beneficiaries, and to sell the same, or any par t  thereof, a t  any time and on 
such terms as he should deem best, directing tha t  if any of the children 
mere dissipated they should receive only a small portion until their habits 
became improved, and that  the portion due testator's daughters should be 
given to them in  their own right, "free from the debts and liabilities of 
their husbands, a t  such times as  my executor may deem best." There 
mere no limitations over after the death of the children or any of them: 
Held, (1) that the trust is a personal one, which, if the trustees should die 
before the children, would a t  once be extinguished, and the estate would be- 
come absolute in the children as tenants in common; (2)  that such trust  
would also terminate on the death of the beneficiaries during the trustee's 
life, in which case the estate would vest in the representatives, legatees or 
devisees of the children; ( 3 )  that  the death of one of the daughters termi- 
nated the trust as  to her share, and vested such share in her deuisee, who 
is entitled to an  accounting. 

( 741 ) ACTION heard on complaint and answer and dernurrer to 
answer, before Brya~z,  J., at Fall Term, 1895, of MECKLEN- 

BURG. 

The plaintiff, by this suit, seeks to compel the defendant, John 
H. McAden, executor and trustee under the will of the late R. Y. 
McAden, to account with and pay over to him the share or interest 
of his deceased wife, Mrs. Virginia 31. Baker, in the estate of her 
father, the testator. 

The defendants answered the plaintiff's complaint, and averred 
that John H. McAden held the estate of his testator, R. Y. &Aden, 
under the trust declared in his will, and that he has not paid to the 
plaintiff's wife, or to him, since her death, more than they have al- 
ready received from said John H. McAden, as executor and trustee 
under said will, because in the opinion and judgment of the said John 

H. McAden, executor and trustee, honestly and fairly exer- 
( 742 ) cised, it was not deemed best for the interest of the bene- 

ficiaries that the said executor and trustee do so, and that 
under the will of the said R. Y. McAden the executor and trustee had 
the right and power to withhold any further payment to the plaintiff 
so long as he deemed it prudent and best for all parties interested in 
the said trust as beneficiaries to do so. 
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This answer was filed, not only by John H .  McAden, but by the 
beneficiaries under the will of R. Y. &Aden (other than the plaintiff). 

The plaintiff, by his demurrer, insisted (1) -that the trust as to 
Mrs. Baker terminated at her death, and the legal and equitable 
estates as to her share and interest merged at  that time; (2) that the 
contention of defendants would be in restraint of alienation and would 
conflict with the rule against perpetuities, and (3)  that no necessity 
exists for longer beeping the estate together. 

His Honor sustained the demurrer and gave judgment for the - 
plaintiff, adjudging him the owner and entitled to the possession of 
Mrs. Baker's interest in the estate, declaring the trusteeship of John 
H. McAden (as to such interest) ended, and directing him to account, 
etc. From this judgment the defendant appealed. 

R. 0. Burt012 for plaintiff .  
B u r w e l l ,  Walker & Cansler for de fendants .  

FAIRCLOTH, C. J. R. Y. McAden died in 1889, leaving a last will 
and testament, and appointed the defendant, John H. McAden, execu- 
tor, and left him surviving his widow and several children. In  the will, 
after some specific legacies, the testator says: "All the residue of my 
estate I give to my brother, John H. McAden, in t r u s t  for my chi ldren,  
he to have entire control of the same, and he is authorized to 
sell and dispose of the same or any part thereof at  such time ( 743 ) 
and on such terms as he may deem best. He shall also have 
authority to keep in possession and manage and operate any and all 
such property as long as he may deem i t  wise to do so; that he may 
distribute such portion of said property, or income therefrom, at  
such times as may deem it prudent, for the best interest of my estate 
and my children." He then directs that if any of his children are 
dissipated they shall receive only a small income until their habits are 
improved, and then says: "The portion of my property due to my 
daughters shall be given to them in their own right, free from the 
debts and liabilities of their husbands, at such times as my executor 
may deem best. " 

One of the daughters' (Virginia) married the plaintiff, and died 
in May, 1895, leaving a last will and testament, appointing her hus- 
band her executor, in which will she devised to her husband, the 
plaintifY, "all the rest and residue and remainder of my propkrty, of 
whatever kind and wheresoever situated," and this residue includes 
her interest in her father's estate. The plaintiff now sues to recover 
his wife's share in her father's estate, now in the possession of said 
trustee. The plaintiff insists that by the death of Virginia the trust 
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became extinct as to her share, and that he is entitled to it as her 
devisee. This propositioii is denied by the trustee. 

We will put out of the way some suggestions made on the argu- 
ment. This is a personal trust, and if the trustee should die before 
the children the trust would at  once be extinguished and the estate 
would become absolute in the children as tenants in common. The 
court could not appoint a successor trustee, because it could not in- 
vest him with the confidence of the testator. Y o u n y  v. Y o u n y ,  97 N. 

C., 132. If the children should all die, the trustee still living, 
( 744 ) the trust would become extinct, because there would be no 

beneficiary for whose benefit it could operate, and the estate 
would vest absolutely in the children's representatives, legatees or 
devisees, as the case might be. 

I t  is admitted that the estate has been well managed and that the 
trustee is worthy of the confidence reposed in him. The plaintiff does 
not put his claim on the ground of mala Jides or any mismanagement. 

There is nothing in the t e r m  of the trust in restraint of the right 
of alienation, and nothing in violation of the law against perpetuities, 
which means "a life or lives in being at the testator's death and twen- 
ty-one years afterwards." 

The question, then, is, does the death of TTirginia terminate the 
trust as to her share in the estate, or does i t  continue until all the 
children are dead, if the trustee shall elect so to hold i t ?  I t  will be 
noticed that the will declares the trust for "my children" and "for 
the best interest of my estate and my children." There is nothing in 
the will indicating a purpose on the part of the testator to mark out 
the course or control the property beyond the time of "my children." 
There is no limitation over. 

I t  may be stated as a general rule that a trust will continue no 
longer than the legitimate purposes contemplated in its creation re- 
quire. P a y n e  v. Xuyle, 22 N. C., 460. "Where a power is coupled 
with a trust or duty, a court of equity will enforce a proper and 
timely exercise of the power; but if i t  be given upon a trust, to be 
exercised in the discretion or upon the judgment of the trustee, the 
court will not interfere with the trustee's discretion in executing the 
trust, unless he has exercised his discretion n d a  fide." Read v. P a t -  
terson, 44 N. J., 211. We are not aware of any case in which this 
Court has directly decided this question. The plaintiff's brief con- 
tains cases resembling this in some respects, but in none of them is this 

exact question adjudged. 
( 745 ) The case of Y o z ~ n g  V. Y o u n y ,  68 N. C., 309, is relied upon 

by the defendant as sustaining his contention. There the 
trust was for the benefit of the trustee and the children. Here it is 
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only for the children, and the trustee claims no interest in the estate. 
There two of the children claimed their shares on arrival at  twenty-one 
years of age. Here there is no claim made until after the death of 
one of the children. Note the difference. I t  is manifest that two mo- 
tives mainly moved the testator to put his property in trust:  (1) to 
protect it against any dissipation of his children in early life; (2) to 
save the portions of his daughters, "free from the debts and liabilities 
of their husbands.'' The reason as to Virginia's share has ceased, as 
the time when the apprehended danger could take place expired at  
her death. 

Keeping in mind that the trust, as to the whole of the estate, would 
cease upon the death of all the children, and that there is no intention 
expressed in the will of a trust for any one except "my children," 
what reason appears why, upon the death of one of the daughters, 
the trust should not cease as to her share? We are not informed as to 
the quantity of the property or its n@ure, except that it is real and 
personal property. Is  there anything in the condition of the prop- 
erty tending to show that the best interest of the estate would be pro- 
moted by keeping i t  in solido, even in the judgment of the trustee, 
until the final termination of the t rust?  The answer fails to aver any 
such facts, and if there be any such the failure or refusal of the de- 
fendant trustee to advance them is of itself unreasonable. He does 
not allege or even suggest that the severance of Virginia's share would 
impair the value of the remaining shares or be detrimental to the sur- 
vivor's interest or make it more difficult to control and man- 
age the same for the best interest of the beneficiaries, but sim- ( 746 ) 
ply declines in the exercise of his discretion to pay over the 
share of the deceased daughter at present. The case of Toner v. Col- 
lins, 67 Iowa, 369, is directly in point. The estate mas devised to a trus- 
tee for the benefit of three children, with power in the trustee to man- 
age and control the property, sell and reinvest the proceeds, until the 
children should marry some worthy person, "with the consent of the 
executors." The trustee had no interest in the estate and there was 
no bequest over. One daughter died at  twenty-two years of age, 
unmarried, and had never applied for consent to marry. The court 
held that marriage was not a condition precedent to the vesting of the 
title, and that the relation of trustee and cestui que trust terminated 
necessarily at  the death of the daughter, and that her devisee was 
entitled to recover. We consider that the death of Virginia extin- 
guished the trust, the power and discretion of the executor as to her 
share of her father's estate, and that the plaintiff, her devisee, is 
entitled to an account and to recover such share. 

Affirmed. 
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Cited: Dzmn v. Dzmn, 137 N.  C., 534; McAfee v. Green, 143 N.  
C., 417. 

KEYSTONE DRILLER COMPANY v. W. E.  WORTH ET AL. 

Although, in case of a compulsory reference, a party may in apt time reserve his 
constitutional right t o  a trial by jury a t  every stage of the proceeding, yet 
he may waive it by failing to set forth in his exceptions to the referee's 
report a specific demand for the trial of the precise issue of fact raised by 
the pleadings and passed upon by the referee in the finding excepted to. 

( 747 ) ACTION heard before Bryan,  J., at January Term, 1896, 
of MECKLENBURG. 

The same case was before this Court at  September Term, 1895, and 
is reported in 117 N. C., 520, and upon being remanded to the court 
below the defendant Worth again moved for a trial by jury upon 
issues tendered by him, and asked his Honor, as a matter of discretion, 
to grant a trial by jury upon the issues so tendered. His Honor re- 
fused the motion, holding, in conformity with the opinion of this 
Court, that defendant had waived his right of trial by jury, and set 
the case for hearing at  March Term of Mecklenburg Superior Court 
upon the defendant's exceptions to the referee's report. From this 
judgment and order the defendant Worth appealed. 

Burwell, Walker  & Cansler and H.  W .  Harris for plai~ltifl  
Clarkson & Duls and Jones d3 Tillet t  for defendants. 

AVERY, J .  When this case was heard on appeal at the last term, 
the Court held (Driller Co. v. W o r t h ,  117 N .  C., 520, 521) that, though 
a party to an action in which a compulsory order of reference has been 
made may take the precaution to reserve in apt time his right of trial 
by jury at every previous stage of the proceeding, yet he may still 
waive it by omitting, when he files his exceptions to the referee's re- 
port, to set forth specifically "the points upon which he elects to de- 
mand a trial by jury." The exception, it was declared, must contain 
a definite and specific demand for the trial of an issue of fact raised 
by the pleadings and passed upon by the referee in the finding ex- 
cepted to. The ruling of the court rested upon the principle that 
even this constitutional privilege must be asserted in such a manner 

as to show a due regard for the rights of others. The Con- 
( 748 ) stitution provides (Article I, section 35) that "all courts 

shall be open, and every person, for an injury done him in 
his lands, goods, person or reputation, shall have remedy by due 
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course of law and right, and j~zstice administered without sale, denial 
or delay. An adversary party ought not to be delayed in the final 
adjudication of the controversy by the fact that the exceptions are so 
drawn as to take two chances, first of a favorable decision by the 
court, and then of a finding in his favor by the jury. Nor ought he 
to be delayed because the demand for a jury trial fails to point out the 
precise issue as to which testimony must be offered. The exception 
ought either to embody a formal issue arising out of the pleadings and 
covered by the adverse finding, or it ought plainly and unmistakably 
to point out the terms of the inquiry that i t  is proposed to submit to 
the jury. With such specific k~~owledge of the nature of the demand, 
the adversary party, if he see that the issue is one raised by the plead- 
ings, can prepare to meet the question by proper proof. Had the de- 
fendant here, when he filed his exceptions to the report, indicated the 
specific points upon which he demanded that the jury should pass, 
the plaintiff would doubtless have been ready to meet him, and the 
trial would have been had at  the time when the report of the referee 
first came up for consideration. 

This is not the first time that counsel, apparently at  least, have 
sought the benefit of a rehearing under the guise of asking the court 
to explain its ruling. If defendant's counsel had embodied the issue 
tendered, when the case was called for a hearing, in the exceptions to 
the report, in order to show the precise nature of his demand, he 
would have been entitled to claim a trial upon such of them as were 
raised by the pleadings and adversely found by the referee, as he 
seems to have asserted his right up to that time. 

Affirmed. 

Cited: Taylor v. Xmith, ante, 128, 129; 8. v. Mitchell, 119 N. C., 
786 ; Wilson v. Peatherstone, 120 N. C., 448 ; Kerr v. ,Hicks, 129 N. C., 
145; s. c., 133 N. C., 177; Vanderbilt v. Roberts, 162 N. C., 274. 

ANNA C. WOOD v. J. L. MORGAN 

1. Since, under section 193 of The Code, all actious against administrators, etc., 
in their official capacity, must be brought in the county where the bonds 
were given, if the principal or any of the sureties reside therein, an action 
brought by plaintiffs residing in R. County against an administrator who 
gave bond and resides in M. County was properly removed to the latter 
county for trial. 
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2. When the only cause of action alleged in a complaint is that the defendant, 
as administrator, neglected and failed to discharge his duties as such, the 
action can be considered only as brought against him in his official capacity. 

MOTION in an action pending in RUTHERFORD, at  Fall Term, 1895. 
As appears from the complaint filed in this cause, the plaintiffs are 

the widow and one of the heirs at law of P. B. Morgan, deceased, and 
the defendant is the administrator of the said P. B. Morgan, deceased, 
having administered on the estate of P. B. Morgan, in  the county of 
McDowell, in 1886. I t  further appears from the complaint in this 
action, that the plaintiffs claim the sum of ................ dollars to be due 
them from the defendant, by reason of his wrongful conversion of 
funds coming into his hand as administrator, as aforesaid, and also by 
reason of his negligence in failing to collect certain evidences of debt 
due the estate of the said P. B. Morgan, deceased. 

I t  is admitted by the parties that the plaintiffs reside in Ruther- 
ford-County, and the defendant, J. L. Morgan, administrator of the 
said P. B. Morgan, deceased, and his bondsmen upon his administra- 

tion bond, do now reside and have since, prior to 1886, resided 
( 750 ) in McDowell, in which said county the letters of administra- 

tion of the said P. B. Morgan were issueti. 
The defendant in apt time made his motion for the removal of this 

cause to the county of McDowell for trial. The motion was allowed, 
and Timberlake, J., signed the following order: 

"This cause coming on to be heard against the defendant, who is a 
resident of McDowell County, and upon a motion of defendant to re- 
move the cause to McDowell County for trial, and i t  appearing to the 
court from the compIaint that the proper venue in this action is in 
McDowell County, it is considered that the cause be removed to Mc- 
Dowel1 County for trial, and the clerk of this court will make a trans- 
cript of the papers in the case and transmit them to the Clerk of the 
Superior Court of McDowell County, who shall place this cause upon 
the civil-issue docket for trial." 

I t  appears from the summons that the action was brought against 
the defendant, J. L. Morgan, in his individual capacity, and his bonds- 
men on his administration bond are not parties to the action. 

From said order of Timberlake, J., plaintiffs appealed. 

McBrayer & Eaves for plaintiff. 
' No counsel contra. 

FURCHES, J. The judgment ordering the removal of this action 
from Rutherford to McDowell County for trial must be sustained. 
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We see no reason for distinguishing it from Stanly v. Mason, 69 N. C., 
1 ;  Poy v. Morehead, 69 N. C., 512; Bidwell v. King, 71 N. C., 287. 

But it is contended that the cases cited do not apply to this case, 
under section 193, which is claimed to be an amendment of 
section 192 of The Code of Civil Procedure, and Clark v. ( 751 ) 
Peebles, 100 N. C., 348, is cited as authority for this conten- 
tion. I t  is true that Clark v. Peebles discusses the change of the 
word "fiduciary" into the word "official," but i t  quotes Stanly v. 
Mason, Boy v. Morehead and Bidwell v. King, supra, approvingly. 
And there is no intimation in the opinion that this slight verbal al- 
teration has changed the law, as announced in these opinions. 

If we understand the ground upon which the judgment of the 
Court is based in Clark v. Peebles, supra, i t  is that none of the de- 
fendants in that case lived in Northampton County. So, if that case 
announces a doctrine differing from the former decisions of this Court 
(and we do not understand it does), i t  does not sustain plaintiff's 
contention in this case. Here the administration was in McDowell 
County, where the defendant then and now resides. 

The case states that "it appears from the summons that the action 
was brought against the defendant, J. L. 3Iorgan) in his individual 
capacity." This must mean that the defendant alone was sued-that 
he is the only individual sued; but as the only ground of complaint- 
cause of action-alleged against him is that, as administrator, he 
neglected and failed to collect in the assets of the estate, and to ac- 
count and pay them over, as the law required, this is certainly an 
action against him in his "official" capacity for not discharging the 
duties of his o.fice as administrator according to law. 

Affirmed. 

Cited: Parmers' Alliance v. Mzcrrell, 119 N. C., 126; S. v. Snow, 
121 N. C., 673. 

J. N. CALLAHAN v. JOHN WOOD, AD~~INISTRATOR OF MRS. E. M. 
CORBETT, ET AL. 

1. Although when work is done for another the law implies a proinise to pap 
for it, such presumption may be rebutted by the relations of the parties 
implying mutual interdependence. 

2. The law does not regard with favor claims set up, after death, against the 
decedent's estate, in the absence of any agreement or intention between the 
parties prior to the death. 
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3. Where a son-in-law, with his family and mother-in-law, lived together ( 'as  
one family" for  fourteen years at the house of the mother-in-law, where 
plaintiff's five chilrden were born, and there was no agreement for  pay- 
ment for  services on either side, and no payment mas made, except in mutual 
services: Held, that there was no implied promise on the part of the mother- 
in-law to pay for the services of plaintiff and his wife, and recovery cannot 
be had against decedent's estate. 

ACTION heard before Timberlake, J., at Fall Term, 1895, of 
RUTHERFORD, on exceptions to referee's report. 

The action was brought by the plaintiff ( a  son-in-law of the in- 
testate of defendant) against the defendant for the value of the ser- 
vices of himself and wife to defendant's intestate, which he placed at 
$1,000, over and above all set-offs and counterclaims. 

The plaintiff filed exceptions to the report, which were 
( 756 ) sustained by his Honor, and from the judgment rendered for 

plaintiff the defendants appealed. 

McBrayer & Durham and M .  31. Just'ice for plaintiff. 
W e b b  & W e b b  for defendants. 

FAIRCLOTH, C. J. The plaintiff sues for the value of services rend- 
ered his mother-in-law prior to her death. The referee finds in sub- 

stance that the mother-in-law had property sufficient for her 
( 757 ) support, and that the plaintiff married her daughter at  and 

he and his wife lived in the house of her mother for four- 
teen years before and until the death of the latter. He also finds that 
"Mrs. Corbet and plaintiff's family lived together as one family dur- 
ing the time," in the house of the mother-in-law, and that plaintiff's 
five children were born under her roof, all the parties rendering assist- 
ance to each other during that time. There was no agreement to pay 
either way, and nothing was paid, except in such mutual services. 

Does the law imply a promise to pay the plaintiff for the services 
of himself and wife under these circumstances? We think it does not. 
The general rule is that when work is done for another the law implies 
a promise to pay for it, and i t  is based on the presumption arising out 
of the ordinary dealings among men. But this presumption may be 
rebutted by the relations of the parties. The cases of father and child, 
stepfather and child, grandafther and child, have been held to be 
exceptions to the rule in which they were not in the relation of 
strangers. Is there any reason more favorable to a son-in-law, under 
the situation in the present case, where the relation of "one family" 
was established and recognized by the parties until death, without 
any fact found or evidence tending to show that there was any in- 
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' tention on the one part to pay for the services or on the other part to 
charge for the same? The law does not look favorably upon such 
after-death charges, in the absence of any intention between the 
parties prior to death. 

We do not put our decision entirely on the kinship relation, but 
also on the "one-family" relation established and maintained by the 
parties and the entire absence of any intention to the contrary on the 
part of either party. We approve of the language of Ruffin, 
J., in Williams v. Barnes, 14 N.  C., 348, saying: "Such claims ( 758 ) 
ought to be frowned on by courts and juries. To sustain them 
tends to change the character of our people, cool domestic regard, 
and in the place of confidence sow jealousies in families." Hudson v. 
Lutx, 50 N .  C., 217; Yowng v. Hermon, 97 N .  C., 280. 

Reversed. 

Cited: Avitt v. Srnith, 120 N.  C., 394; Lipe v. Houck, 128 N.  C., 
118; Hicks v. Barnes, 132 N. C., 150; Stalli?igs u. Ellis, 136 N .  C.,  72; 
Whitaker v. Whitaker, 138 N.  C., 206 ; Dunn v.  Czcrrie, 141 N .  C., 127 ; 
Winkler v.  Kiltiun, ib., 580. 

PIEDMONT WAGON CONPANY v. JOHN BOSTIC ET AL. 

The matter of granting or refusing a continuance of a cause for trial rests in the 
discretion of the trial judge, and the exercise of such discretion is not re- 
viewable on appeal, in the absence of gross abuse. 

ACTION tried by Timberlake, J., and a jury, at  Fall Term, 1895, 
of RUTHERFORD, upon complaint, answer and issue. 

When the case was called for trial plaintiff announced its readi- 
ness, and defendants asked for a continuance and offered an affidavit 
of John Bostic and certificate of Frank Bright, 31. D. Contra, it ap- 
peared that the affidavit of defendants failed to state that the facts 
upon which their application was grounded came to his knowledge too 
late to allow them to apply for a continuance, as provided. (Section 
401, Clark's Code, 227 C. C. P.; The Code, sec. 401.) Further, that 
the action was on two notes, the execution of which defendants ad- 
mitted in their answer, and the defendants, by letters written 
plaintiff, had recognized their liability therefor. Further, ( 759 ) 
that this was the third term at  which the cause had been at  
issue, and that plaintiff's secretary, Mr. Dixon, had attended three 
terms of this court as a witness in the case. It further appeared that 
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John Bostic, one of the defendants, was present in court, and that he 
had personal knowledge of all the facts which they proposed to prove 
by the absent parties, and that their testimony would only be corrobo- 
rative. The court first found on the evidence that the ends of justice 
did not demand a continuance, and refused the motion of defendants, 
and defendants excepted and appealed. The court here stated that 
if defendants wduld pay all costs of the case and include in i t  the 
expenses of plaintiff's secretary (Mr. Dixon's) attendance at  this 
term, he would continue the case for them. Defendants declined to 
accept these terms, and the court proceeded to trial. There was a 
verdict and judgment for plaintiff. Defendants moved to set aside 
the verdict, upon the grounds that the court erred in the exercise of 
its discretion in forcing defendants to trial, which was the only ex- 
ception made during the trial. Motion denied. Defendants appealed. 

il!lcBrayer dl Xaves for defendants .  
N o  counsel contra. 

CLARK, J. Continuances are not favored by the law. One of the 
immortal provisions of iilayna Char ta  is that justice shall neither be 
delayed nor denied, and these are coupled together, for a delay of 
justice is often a denial of justice. Still there are cases in which a 
continuance should be granted in the interest of justice. The Code, 
see. 401, prescribes that the application, if possible, shall always be 

made thirty days before the trial term, and that "the appli- 
( 760 ) cant shall in all cases pay the cost of the application." The 

next section (402), permitting a continuance to be granted at 
term, prescribes, among other requisites, that unless the affidavit shall 
set out that the grounds for a continuance arose or came to the knowl- 
edge of the applicant too late to apply before the term, as prescribed 
in section 401, "and that the application was made as soon as it rea- 
sonably could be after knowledge of such facts," the continuance 
"shall not be granted, except on the terms of the payment of the cost 
in the action for the term." These sections, in the judgment of the 
Legislature, not being sufficient to protect litigants against the "law's 
delay," which the dramatist enumerates as one of the great ills which 
"flesh is heir to," the act of 1885 (chapter 384) was passed, permitting 
counter-affidavits to be offered and prohibiting the judge to allow any 
continuance, "unless he shall be satisfied, after thorough examination 
of the evidence, as aforesaid, that the ends of justice demand it." If 
left in doubt, he must refuse the continuance. I t  has often been held 
that the matter of granting or refusing a continuance was not appeal- 
able. See cases cited in Clark's Code (2d Ed.),  368. Certainly i t  
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must be a very gross abuse which would authorize an appeal in such 
cases. Here, not only was there no abuse of power, but in the light 
of the above statutes his Honor ought not to have granted the contin- 
uance. 

Appeal Dismissed. 

Cited: Wal ters  v. S tames ,  post, 843. 

R. H. S IMNONS ET AL. V. ALEXANDER ALLISON ET AL. 

The custody of a receiver is the custody of the law; and the court, having power 
to  instruct such receiver as  to  the exercise of his duties, may in i ts  sound 
discretion direct to  whom the property i n  the receiver's hands shall be 
rented. Unless grossly abused, the exercise of such discretion is not re- 
viewable. 

PETITION of defendants to rehear case, in which a per curianz judg- 
ment (without written opinion) was rendered at  February Term, 
1895, of the Supreme Court, affirming the judgment of Winston,  J., 
a t  October Term, 1894, of MECKLENBURG. 

Clarkson & Duls and J .  W .  Keerans for petitioner. 
Burwell ,  Walker  & Gansler and George E. Wi l son  contra. 

CLARK, J. This is a petition to rehear the former decision of this 
Court as to the receivership in this' case. The custody of a receiver is 
the custody of the law, and the judge had power to instruct the re- 
ceiver as to the exercise of his duties. He was under the supervision 
and control of the court. The property in his hands being a church, 
i t  was eminently proper that i t  should not be rented out for any other 
purpose nor to any other denomination; also, in renting it out, it was 
within the discretion of the court to direct it to be rented, if possible, 
in accordance with the wishes of the larger part of the congregation. 
His Honor might inform himself to his own satisfaction as 
to that particular, by personal inquiry or by affidavits or ( 762 ) 
by taking the sense of the congregation by ballot, or in any 
other mode he might think proper. The result of the inquiry, thus 
made or however made, was not binding on the court, which might dis- 
regard the report made to it by the receiver as to the wishes of the 
congregation and direct a renting to any other person. I n  fact, on the 
report made as to the preferences of the congregation in regard to a 
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renter, as thus ascertained, the court heard exceptions and numerous 
affidavits, and finally made its decision and directed the receiver to 
whom to rent. Such supervision ?nd instruction of the receiver as to 
the renting of the property in his hands necessarily rest in the sound 
discretion of the judge, and there is nothing to show that i t  was abused 
on this occasion. The receiver was directed to require a reasonable 
rent and security for its payment. While the contestants had different 
preferences as to a renter, the choice of renter could in nowise affect 
or prejudice the legal rights of either party. The possession of the 
renter would be the possession of the receiver, i. e., the possessip of 
the court. Before the litigation began, the parties, describing them- 
selves as "trustees of the African Methodist Episcopal Zion Church," 
by agreement, placed the church in the posse%on of the sheriff, Z. T. 
Smith, and the judge, after litigation begun, very considerately and 
properly appointed the same person the receiver. The former judg- 
ment of this Court is affirmed and the petition to rehear is dismissed. 

h t i t i o n  Dismissed. 

R. H. SIMMOXS ET AL., AS TRUSTEES OF THE AFRICAN METHODIST 
EPTSCOPAL ZION CHURCH, v. ALEXANDER ALLISON ET BL. 

1. The nature of an action is not determined by the prayer, but by the body of 
the complaint, a party being entitled to receive any relief which the allegata 
and probata entitle him to ask for. 

2. Where a complaint alleges that plaintiffs are the lawful trustees of a church 
and entitled to the use and management of the church property; that de- 
fendants claim possession of the church as trustees and withhold its control 
from the plaintiffs, and pray that the plaintiffs, as the lawful trustees, be 
let into possession of the property and be protected in its management, and 
that the defendants be restrained from interfering with the plaintiffs in 
the discharge of their official duties as trustees; and i t  further appears that 
neither set of trustee? is in exclusive possession, but that the property is, 
by agreement, in the hands of a stakeholder: Held, that such complaint 
must be considered, not as a complaint in an action of ejectment, but as 
an application for an injunction to determine the rights of the parties as 
trustees and to restrain an unauthorized body from interfering in the dis- 
charge of certain duties. (FAIRCLOTH, C. J., dissents.) 

3. I n  a n  action to determine the rights of the plaintiffs as trustees of a church 
(Clinton Chapel) i t  appeared that the church had been organized as a 
branch of the African Methodist Episcopal Zion Church, and for twenty- 
eight years had sent delegates to and had received ministers appointed by 
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the conference of that  connection, had conformed to its discipline and had 
paid the charges assessed by the conference, and the minutes of the district 
and annual conferences of the African Methodist Episcopal Zion Church 
showed tha t  Clinton Chapel, the church in question, had been continuously 
represented and i ts  name borne on the conference roll since i ts  organization: 
Held, tha t  Clinton Chapel must be considered as  belonging to  the African 
Methodist Episcopal Zion Church, and trustees elected in  the manner pre- 
scribed by the discipline of that  connection are the lawful trustees of Clin- 
ton Chapel and entitled to  manage i ts  property and affairs. 

4. A deed to  a corporation is  valid, though there is  a mistake or omission in the 
title, if i t  can be shown what corporation was intended. Hence, 

5. Where a deed to  the original trustees of a church was to the "trustees of 
the African Methodist Church," and it is shown that  they were in fac t  
members of the ('African Methodist Episcopal Zion Church," that  there 
is  no such organization as  the "African Methodist Church," and .that the 
property conveyed by the deed had been used, known and recognized for 
twenty-eight years by the bishop, conference and congregation as  the prop- 
erty of the African Methodist Episcopal Zion Church: Held, tha t  in the 
tr ial  of an  action by the trustees of the African Methodist Episcopal Zion 
Church to obtain control and management of the property i t  was competent 
to explain the latent ambiguity and to  show that the trustees of the Africaii 
Methodist Episcopal Zion Church were the intended grantees. 

PETITION by defendants to rehear case between same ( 764 ) 
parties, decided at February Term, 1895, of the Supreme 
Court, by,a p e r  curian judgment, without written opinion, affirming 
the judgment rendered for the plaintiff by G r a h a m ,  J., at March 
Term, 1895, of MECKLEKBURG. 

The essential facts are stated in the opinion of Associate J u s t i c e  
C l a r k .  

X a x w e l l  CC- K e e r a m  and C l a r k s o ~ z  & Duls f o r  pe t i t i one r s .  
B u r w e l l ,  W a l k e r  CC- C a n s l e r  and G e o r g e  E. Wilson c o n t r a .  

CLARK, J. This is a petition to rehear a former decision of this 
Court in this case, which is a controversy between the trustees of a 
church, the plaintiffs complaining that they constitute the majority 
of the lawful trustees, the minority of the lawful trustees having il- 
legally associated the other defendants with them. The defendants 
contend that they are the lawful trustees. Each board claims that its 
pastor should officiate. 

Some confusion of ideas has been brought about on the ( 765 ) 
argument by an eRort to treat this as an ordinary action of 
ejectment, and to give the parties, who are accidentally defendants 
(made so for the purpose of having them restrained from interfering 
with the pastor and board of trustees previously officiating), the bene- 
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fit of not having to prove title and to throw that burden on the plain- 
tiffs. A careful examination of the pleadings will show that there is 
not a single feature of an action of ejectment in the case. I t  is in  
every respect an injunction proceeding, to restrain an unauthorized 
body from interfering in the discharge of certain duties. Both parties 
are admittedly members of the congregation; neither pleads that i t  is 
an exclusive possession. Both admit that at the time the action was 
brought the church was in the exclusive possession of neither, but by 
agreement was in the hands of a stakeholder, "to hold as the agent 
of all the parties" until the rights of these contending parties to con- 
trol and manage the property for the whole congregation and to 
recognize the pastor could be passed upon. An agreement was made 
on 10 September, 1894, and signed by both parties, as follows: 
"Whereas a difficulty has arisen between certain of the trustees of the 
African Methodist Episcopal Zion Church in regard to the possession 
of the property, now it is agreed that Z. T. Smith, as sheriff, as the 
agent of all parties concerned, shall take possession of the property 
and hold the same, as the agent of all the parties, until Thursday, 13 
September, 1894, and such other or further time as may be agreed upon 
hereafter, without prejudice to the rights of any of the parties con- 
tending therefor." On 13 September all the parties again signed an 
agreement : "The above agreement, by consent, is continued in force 

until the matter is. settled by the civil courts." This action 
( 766 ) was begun on 15 September, 1894, five days after the signing 

of the first-named agreement. At that time both parties were 
in possession, through their common agent, neither side more than the 
other, and both. sides agreeing that the controversy was between them. 
as "trustees of the African Methodist Episcopal Zion Church," and 
that Z. T. Smith should hold it for all of them as such trustees. In  the 
answer filed by the defendants on 29 September they again recognize 
and reaffirm this agreement, asking in their prayer for relief that the 
property remain in the possession of Sheriff Smith, "according to the 
aforesaid agreement," which is set forth as "Exhibit C," and in an 
exception taken to the order of the judge confirming a report of 
Sheriff Smith, who had been appointed receiver by the court, the de- 
fendants again refer to this agreement of 10 September and rely on it. 
Nor do the plaintiffs in their complaint set out a cause of action in 
ejectment. The complaint alleges the organization of the church at  
Clinton Chapel in 1866, and its membership in the organization known 
as the African Methodist Episcopal Zion Church, which is divided into 
episcopal districts, etc., and its receiving its pastors ever since its 
organization from said African Methodist Episcopal Zion Church, and 
its representation by delegates in all the church conferences of that 
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church ; that on 8 September, 1894, just before this action was brought, 
the defendants, claiming to be trustees, forcibly withheld the use of 
the church from the pastor previously recognized, R. H. Simmons, 
and that by reason of such unlawful conduct of the plaintiffs the law- 
ful trustees cannot "perform their duties as trustees to said congre- 
gation in respects to said property and have i t  in proper condition 
and readiness for religious worship"; that the defendants claim the 
possession of the church, as trustees, and withhold its control from 
the plaintiffs, who are the lawful trustees; that the alleged election 
of the defendants as trustees was illegal, except as to two of 
them, and that the defendants are "interfering with the ( 767 ) 
plaintiffs in their proper and regular discharge of their duties, 
to the great injury and scandal of the said church and its congrega- 
tion." The prayer is that the plaintiffs, as lawful trustees, be let into 
possession of the property of said congregation and protected in their 
management of it, and that the defendants be restrained from inter- 
fering with the plaintiffs in the discharge of their official duties as 
trustees, and from attempting themselves to act as trustees, and for 
a receiver, if deemed necessary. The nature of an action is not de- 
termined by the prayer, but by the body of the complaint. A party 
may demand the remedy which the alleyata and probata entitled him 
to ask for. Judged by that criterion, this is not an action for possession, 
notwithstanding the prayer for such relief. Harris v. #needen, 104 
N. C., 369; Jones v. Mid, 82 N. C., 252. The answer denies that Clin- 
ton Chapel was ever an integral part of the African Methodist Epis- 
copal Zion Church, and avers that on 8 September, 1894, the pastor, 
Simmons, with some others, undertook to take charge of the church 
and prevent the defendants, the lawful trustees from exercising their , 

duties, they being in control as officers of said congregation ; that legal 
proceedings being imminent, the agreement of 10 September, above 
set out, was entered into by both parties, by which Z. T. Smith was 
put into possession, and the prayer is that the plaintiffs be restrained 
from interfering with the defendants in the discharge of their duties 
or the congregation in its enjoyment of its rights and privileges. 

I t  will thus be seen, as has been said, that there is no element of 
the action of ejectment in the case, neither in fact nor technically. 
The controversy is,as the agreement between the parties sets i t  
out, "a controversy between the trustees." The complaint ( 768 ) 
does not allege possession in the defendants nor ask that they 
be put out. The answer admits the agreement, set up in the complaint, 
that the possession of the property is in Z. T. Smith, holding for all 
parties. The plaintiffs and defendants all agree in their pleadings 
that the cestxi que  trust are the congregation of Clinton Chapel, and 
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there is no dispute as to who are the congregation. I t  is one and the 
same bodv. The controversy is not over the title and possession, which 
are admittedly in the congregation, and no ejectment from the prem- 
ises is sought. The trustees on both sides are admittedly members of 
the congregation. The true controversy is that the plaintiffs say they 
are the regularly elected trustees, to act on behalf of the congregation 
and to recognize the pastor sent them by the African Methodist Epis- 
copal Zion Church, with which organization the church has associated 
for twenty-eight years, from its organization up to this difficulty, and 
they ask that the defendants be not put out, but enjoined from inter- 
fering with the plaintiffs in the discharge of their functions as agents 
and trustees of the congregation. The defendants aver that they are 
the lawfully selected trustees and agents for said congregation; that 
though Clinton Chapel has acted with the African Methodist Episco- 
pal Zion Church the years stated, it was not an obligatory and binding 
membership, but a voluntary connection, which could be discontinued 
at will, and in their turn they ask that the plaintiffs be restrained 
from interfering with them in the discharge of their official functions. 
I t  will thus be seen that possession of the property is not in contro- 
versy, as that is admitted to be in the congregation and by agreement 
temporarily in the mutual agent of the two boards to be held for such 
congregation. Nor is the title in controversy, as both sides claim under 

the same congregation, each board claiming to act as the agents 
( 769 ) or trustees of said congregation. The collateral question of 

title raised is not the title to the property in either the plain- 
tiffs or the defendants, but the plaintiffs claim that Clinton Chapel, 
being an integral part of the large connectional system known as the 
African Methodist Episcopal Zion Church, they could not be deposed 
from their trusteeship in the irregular manner in which the defendants 
claimed election. The latter, in their agreement of 10 September, had 
admitted that this congregation was a part of the said African Metho- 
dist Episcopal Zion Church, and thrice subsequently refer to ahd 
rely on the agreement containing that admission; but, pressed by the 
charge of irregular election, they set up a new plea, that the congre- 
gation and church of Clinton Chapel were only tacitly, not legally, a 
constituent part of the African ~ e t h o d i s t  Episcopal Zion Church, and 
that it had a right, as a sovereign, independent body, to secede and 
assert its rights, to elect the defendants trustees and refuse longer to 
receive the pastor sent it by the African Methodist Episcopal Zion 
Church. 

This is the meat of the controversy, and it would be malpractice 
to apply the technical rule of an action of ejectment to this cause, 
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which the parties themselves correctly set out as a "controversy be- 
tween the trustees of the African Methodist Episcopal Zion Church." 
The subsequent change of front by the ansm7er of the defendants, al- 
leging in eEect the reserved sovereignty of the Clinton Chapel congre- 
gation and its right to secede from the African Methodist Episcopal 
Zion Church, in nowise affected the title, for both the plaintiffs and de- 
fendants claim under the same source of title, to-wit, election by the 
congregation of Clinton Chapel. Without the new plea, the defend- 
ants were estopped to deny the right of the plaintiff, Simmons (sent 
to that congregation by the bishops of the African Methodist Episco- 
pal Zion Church) to officiate. If they could make good their 
newly asserted claim of the reserved sovereignty and right of ( 770 ) 
secession in the Clinton Chapel congregation, then if in addi- 
tion they could also prove their regular election by that congregation, 
they could maintain their right, acting for such independent congre- 
gation, to reject the pastor sent them by the bishops of the African 
Methodist Episcopal Zion Church. 

Thus the controversy is not one of title or possession between 
plaintiffs and defendants, but as to the regularity of the election of 
the two contending boards, both claiming to represent the identical 
congregation, and whether such congregation was an integral part 
of the large connectional system known as the African Methodist 
Episcopal Zion Church and subject to its discipline, or had been all 
along an independent body, recognized and known as such, but vol- 
untarily and temporarily acting with the larger body, with a reserved 
right to witl~draw at any time. This is the clear-cut controversy be- 
tween the two boards, each admitting the ownership and possession 
of the same congregation, and each claiming to be its representative, 
and asking against the other, not an ejectment, but a restraining order 
against interference by the other in discharge of their official duties. 

Under the congregational system of church government each con- 
gregation is independent, and a majority governs. But the connec- 
tional system is equally recognized by the law. In  that system each 
congregation is simply a constituent part of a larger association, to 
which the individual church or congregation bears about the same re- 
lation as the township does to the State. If a faction in one of such 
congregations can take possession of a church building and, assimilat- 
ing itself to the condition in ejectment, have imputed to itself, by vir- 
tue of its trespass, a perfect title, and put upon their former coten- 
ants in the congregation or the former trustees the burden of proving 
title out of the State, and all the other incidents of an action 
for title and possession, it would be subversive of the first ( 771 ) 
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principles of justice and an encouragement to violence to get the 
vast advantage thus imputed to temporary possession and destruc- 
tive of the connectional system of church government. In  probably a 
majority of 'cases church deeds are taken by humble and illiterate men 
when the church is first beginning, and these deeds are often tech- 
nically defective (as in the present case) or are never recorded. The 
true controversy, in cases like this, between fellow-members or co- 
tenants of the same church, is not that of title or possession; for if the 
plaintiffs have it not, neither have the defendants. Both claim under 
the same title, for both claim under the passession and title of the same 
congregation. The true question is not one of title and possession, but 
which party represents the congregation. I11 the congregational sys- 
tem that is settled by a vote of the particular congregation. In the 
connectional system the question is, which is the set of trustees elected 
under the ruks  of the denomination? But in neither case is the title 
and possession to be tried upon the principles of an action of eject- 
ment, with the presumptions in favor of the side nimble enough to 
get in possession. In  the present case neither side is in possession or 
out of possession, and each is seeking to restrain the other. The plain- 
tiffs, elected on the nomination of the pastor of the African Methodist 
Episcopal Zion Church, as required by, its discipline and as all pre- 
vious boards had been, claim to be the regular official trustees. They 
also show that for twenty-eight years continuously the congregation 
had recognized itself as being a part of the connectional system of the 
African Methodist Episcopal Zion Church. The defendants, while 
not denying the fact of association with the African Methodist Episco- 
pal Zion Church insist that their evidence shows that this association 

with the African Methodist Episcopal Zion Church was volun- 
( 772 ) tary and to be dissolved at the will of the congregation. They 

also show that the deed in 1866 was made to the "African 
Methodist Church. " The plaintiffs reply by evidence that there 
was not then and is not now any "African Methodist" Church 
in existence; that the African Nethodist Episcopal Zion Church 
was sometimes so called, and, the trustees in said deed having 
been at the time of the execution of the deed members of the 
African Methodist Episcopal Zion Church, that this and all the 
other evidence, with the conduct of the congregation for twenty- 
eight years, show that the grantee in the deed was intended to be 
and was the "African Methodist Episcopal Zion Church." This 
real point of controversy was thoroughly illuminated by the evidence 
and could not have been misunderstood by the jury, who found the 
issues for the plaintiffs. In all this controversy there is nothing which 
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calls for the application of the principles and presumptions of an 
action for ejectment for real estate, and the exceptions based on that 
view of the case are out of place. 

This is a proceeding invoking the equity jurisdiction of the court to 
restrain interference by the opposite party with the discharge of official 
duties. As evidence which party is the lawful board of trustees, and 
therefore entitled to the prayer for injunctive relief, and especially 
whether the board, whichever is the lawful one, must recognize the 
pastor sent to Clinton Chapel by the African Methodist Episcopal 
Zion Church the principal fact for inquiry is whether Clinton 
Chapel is an integral part of the general organization known as 
the African Methodist Episcopal Zion Church or is an independent, 
sovereign church which has been temporarily acting with the larger 
organization. On this disputed question of fact the contest was made. 
The evidence tends strongly to show that Clinton Chapel had always 
been an integral part of the African Methodist Episcopal Zion Church, 
and the jury so found the fact to be. The evidence for the plain- 
tiffs was that the congregation was first organized in 1866, 
by Edward Hill, a preacher sent by the African Methodist ( 773 ) 
Episcopal Zion Church, and that it was organized as a part of 
that connection, and from that date down to the beginning of this 
litigation all the pastors have been ministers of the African Nethodist 
Episcopal Zion Church and annually sent by the conferences of that 
church, all of them being received without suggestion of opposition, 
and three of these pastors have been since elected bishops of that or- 
ganization. The minutes of the district and annual conferences of the 
African Methodist Episcopal Zion Church were in evidence, and cor- 
roborated the statements of the bishops and ministers of that church, 
who testified as to the unbroken succession of ministers, giving their 
names and years of service, sent by the African Methodist Episcopal 
Zion Church to Clinton Chapel, and that the latter had been continu- 
ously represented by delegates in the conferences of the African Meth- 
odist Episcopal Zion Church and its name borne on the conference 
roll regularly since its organization in 1865 or 1866. During these 
years Clinton Chapel was regularly assessed for its proportion for 
bishops' salaries and other connectional charges, for which purpose 
collections were regularly taken up, as in all other churches of the 
same denomination. I t  was also shown that all the original trustees 
were members of the African Methodist Episcopal Zion Church, and 
all others, down to and including these parties, were on the member- 
ship book of Clinton Chapel, which was headed "African Methodist 
Episcopal Zion Church," and the discipline and hymn book of that 
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connection had been regularly used. I t  was also in evidence in the 
discipline the church was sometimes referred to by its full title as the 
"African Methodist Episcopal Zion Church, " and sometimes as the 
"African Methodist Church," for short, but that there was no organi- 
zation in the United States styled legally the "African Methodist," 

though the African Methodist Episcopal Zion Church was 
( 774 ) sometimes (as in the discipline) referred to as the "African 

Nethodist " ; that this Clinton Chapel Church building was 
dedicated in 1872 as a church of the African Methodist Episcopal 
Zion Church by one of its bishops and with the ceremonial of that 
church, it being presented by the trustees in the regular form, and 
there was no dissent by any member of the congregation; that the 
trustees were uniformly, during the years from 1866 to 1894, elected 
by the congregation, on the nomination of the pastor sent to the church 
by the African Methodist Episcopal Zion Church, according to the re- 
quirements of the discipline of that organization; that the lettering 
over the door of Clinton Chapel had been for many years past "A. M. 
E .  Z. Church." These bishops and pastors and other witnesses testi- 
fied that there had never been any suggestion that Clinton Chapel 
was an independent congregation, or was not in full fellowship with 
the African Methodist Episcopal Zion Church, till after this trouble 
began, in 1894; that the pastors sent by that church had always been 
received without objection, and that since this litigation in a collateral 
proceeding as to a receiver the church membership of Clinton Chapel 
had been consulted, by order of the judge, as to what pastor they 
would prefer the church rented, pending litigation, and 251 had in- 
dicated a preference for the pastor who had been sent by the African 
Methodist Episcopal Zion Church and 73 a preference for the "inde- 
pendent" pastor, and the judge had found as a fact that this was a 
correct result of the ballot he had caused to be taken for his enlighten- 
ment as to the wishes of the congregation. I t  was also in evidence that 
when Clinton Chapel m7as first organized (by a preacher of the African 
Methodist Episcopal Zion Church) services were held in a brush arbor 
till a church was built, the greater part of the funds for which build- 
ing was procured from the Freedman's Bureau, through Bishop Hood, 

of the African Methodist Episcopal Zion Church, the balance 
( 775 ) being raised by church collections and festivals held under the 

pastorship of lrtinisters sent to the congregation by the Afri- 
can BIethodist Episcopal Zion Church. The evidence is much more 
detailed, but this is the substance of it. The evidence offered by the 
defendants did not controvert much of the above evidence at all, and 
as to the rest of it the weight of evidence was for the jury, who found 
for the plaintiffs, and cannot be considered by us. 
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The defendants rested their case largely upon the ground that the 
deed for the church lot, executed in 1866, described the trustees as 
" Trustees of the African Methodist Church. ' ' The plaintiffs contend- 
ed that this was a mere latent ambiguity, and that they had shown 
that neither in 1866 nor since had there been an "African Methodist 
Church" in Charlotte or in the United States, but that the African 
AIethodist Episcopal Zion Church was sonietinles colloquially and, in- 
deed, its book of discipline was casually referred to as the "African 
Methodist." The plaintiffs also insisted, as explaining the ambigu- 
ity and the true meaning of the deed, upon the evidence showing that 
the trustees named in this deed of 1866 were in fact members of the 
African Methodist Episcopal Zion Church, that all the trustees since 
had been members of that church and elected on the nomination of 
the pastor sent by that church, and that the defendants in the agree- 
ment of 10 September, 1894, after this controversy begun, had cle- 
scribed themselves as "Trustees of the African Methodist Episcopal 
Zion Church," and had referred to and ratified that agreement by 
insisting on i t  in their answer in this action, and that the church 
building, in 1872 had, in the presence and with the assent of the con- 
gregation, been presented to the bishop of the African Methodist 
Episcopal Zion Church for dedication, ancl that for twenty-eight years 
from 1866 till 1894, Clinton Chapel had been, without a suggestion of 
independency, in every way recognized by itself and by the 
connection as an integral part of the African Methodist Epis- ( 776 ) 
copal Zion Church. This evidence was competent, and that 
point of view was correctly submitted to the jury and passed on by 
the verdict. 

A deed to a corporation is valid, though there is a mistake or 
omission in the title, if it can be shown what corporation was intend- 
ed. Asheville v. Aston, 92 N .  C., 578. There the deed was made to 
"Asheville Division, No. 15," when the true name of the bargainee 
was "Asheville Division, No. 15, of the Sons of Temperance." The 
Court held that the ambiguity was a latent one and could be explained. 
A misnomer of a corporate body, when the party intended the corpo- 
ration by its proper name, is not material, and its proper name may 
be proved by parol. R y a n  v.  &!artin, 91 N.  C., 464. Where a testator 
bequeathed a legacy to the "Deaf and Dumb Institute," and no per- 
son of that corporate name could be found, but persons were found by 
the corporate name of "President and Directors of the North Caro- 
lina Institute for the Education of the Deaf and Dumb," who were 
familiarly known by the former name, it was held that the misnomer 
was a latent ambiguity, and the bargainee, being identified by evi- 
dence, was entitled to the bequest. Institute v. Norwood, 45 N. C., 65. 
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Where a deed is made to a partnership it was held to be good, and 
that par01 testimony could be introduced to show who was intended 
as the grantee (Murray v. Blackledge, 71 N. C., 492), and the Court 
say in this case that "there is a latent ambiguity in the deed which 
can be explained." See, also, Hogan v. Page, 2 Wall., 605. The rule 
is that as long as the interested party can be identified any mistake in 
the name is not fatal to the deed. 5 Am. and Eng. Enc., 432; An- 

d r e w  v. Dyer, 16 Atl., 405. It was competent in the present 
( 777 ) case to show that there was a misnomer in the deed, and to 

explain that latent ambiguity. Asheville v. Aston, supra. 
The case was fairly presented to the jury by the court, and was 

doubtless ably argued there by counsel, as it was in this Court, and 
the jury found for the plaintiffs. Many exceptions were taken by the 
defendants to the charge, but they are without merit, and it would be 
a needless consumption of time to go over them in detail, as they are 
based on the incorrect assumption that this was an action of ejectment; 
and we have shown that it was not, but a mere equitable proceeding 
for an injunction, each board contending that the other was inter- 
fering with its proper control of the church, and the real question of 
fact being whether Clinton Chapel was a part of the greater organiza- 
tion known as the African Methodist Episcopal Zion Church or was 
an independent, sovereign body of itself. This the jury found for 
the plaintiffs, and thereupon they were entitled to the injunction as 
prayed for. 

His Honor might well have put the issue i11 that or some similar 
form. The responses to the second, fourth and fifth issues, which 
were submitted by both parties, dispose of the controversy. That the 
judge also submitted the first and third issues, which would suit rather 
an action of ejectment, was an inadvertence calculated to prejudice 
rather the plaintiffs than the defendants. But at any rate the first 
issue was not objected to on that ground, and the third was submitted 
by consent, and the contest having been fought out on the real issue of 
fact formulated by the pleadings, and this appearing from the whole 
tenor of the evidence and the charge, the defendants cannot com- 
plain of the submission of irrelevant issues, since they did not except 
on that ground in the court below. McDonald v. Carson, 94 N. C., 497 ; 
Czdbertson v. Ins. Co., 96 N. C., 480; Czmnzing v. Barber, 99 N. C., 

332. Indeed, the form of issues is of little importance if the 
( 778 ) material facts in controversy, as they appear in the plead- 

ings, are clearly presented by them and will allow the parties 
to present to the jury every material view of the law and the facts. 
Paper Co. v. Chronicle Co., 115 N. C., 147; Allen v. Allen, 114 N. C., 
121 ; Plemi?zg v. R. R., 115 N. C., 676. This judgment below has here- 
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SIMMONS v. ALLISON. 

tofore been affirmed by this Court; but as counsel for the appellant 
have earnestly argued for a rehearing, upon the ground that tech- 
nically error was committed, treating this as an action of ejectment, 
we have taken some pains to point out that the pleadings, neither in 
the complaint nor answer, make it an action of ejectment, and that the 
true controversy was as to the question whether Clinton Chapel was 
an independent body or a member of the African Methodist Episcopal 
Zion Church, and upon the determination of that fact depended 
whether the prayer of the plaintiffs for an injunction against the de- 
fendants or the prayer of the defendant for an injunction against the 
plaintiff should be granted. This was the only substantial prayer for 
relief made by either or justified by the pleadings. On the whole case 
we still think, after a second and more complete investigation, that 
substantial justice has been done, and that the ver-dict and judgment 
below are in accordance with the law and the evidence. 

Judgment Affirmed. 

FAIRCLOTH, C. J. ,  dissenting: I am unable to agree with the ma- 
jority of the Court as to the nature of this action. The complaint, 
after reciting certain church regulations, alleges that the defendants 
"entered forcibly into said church or chapel and took possession there- 
of, and that said parties have forcibly withheld possession 
thereof ever since." Their prayer is, among other things, ( 779 ) 
"that they be let into possession of the property." and "that 
the defendants be restrained and enjoined from interfering in any 
way with the plaintiff's possession and use of said property." The 
defendants deny the material allegations of the complaint. Much 
evidence was introduced, including the Carson deed to certain trus- 
tees, in trust for "the religious congregation known as the African 
Methodist Church, in the city aforesaid (Charlotte), exclusively. ' 

The first issue submitted was, "Are the plaintiffs, as trustees of the 
African Methodist Episcopal Zion Church, the legal owners and en- 
titled to the possession of the premises described in the complaint?" 
After verdict, the judgment was "that plaintiffs are the legal owners 
and lawfully entitled to the possession of the premises in dispute," 
and a writ of possession to put plaintiffs in possession is ordered to 
issue, and judgment against defendants for cost and damages. 

I am persuaded that this is an action of ejectment, and that the 
purpose of the parties was to t ry the title of the church lot under the 
Carson deed. After unfriendly and bitter feelings arose between the 
parties, i t  was agreed by them and their counsel that, in the interest 
of peace and orderly proceeding, the sheriff of the county should take 
possession, pending litigation. This in no way affects the gist of 
action. 487 
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I think errors were committed in the course of the trial, materially 
affecting the verdict of the jury, and that a new trial ought to be 
granted. I deem it unnecessary to discuss the merits of the contro- 
versy in its present complicated condition, as no new trial is granted 
by the Court. 

Cited: Holden v. Warren, ante, 327; Simmons v. Allison, 119 N. 
C., 563; Xams v. Price, ib., 574; Keith v. Scales, 124 N. C., 508; 
Collins v. Pettitt, ib., 736; Grabbs v. Ins. Co., 125 N. C., 394; Walker 
v. Miller, 139 N. C., 456; Thornton v. Harris, 140 N. C., 499; Kerr v. 
Hicks, 154 N. C., 271; Confererxe u. Allen, 156 N. C., 526; Daniels v. 
R.  R., 158 N. C., 427; fMcLeod v. Jones, 159 N. C., 76; riining Co. v. 
Lumber Co., 170 N. C., 277; Shannonhouse v. White, 171 N. C., 18. 

H. CLINE v. M. J. BAKER ET BL. 

1. Damages may be recovered for injury to land resulting proximately from the 
maintenance by defendant of a dam, though such injury was aggravated by 
other causes not within defendant's control. 

2. Where, in the trial of an action for damages caused by a milldam, the sole 
issue was whether defendant's dam injured plaintiff's land, through which 
a creek passed before emptying into the pond above the dam, it  mas not 
error to instruct the jury that if the injury resulted from the filling-up of 
the creek with sand between plaintiff's land and the pond, by the mashing 
of the hillsides, the falling of leaves and branches, and the failure to clean 
out the channel, plaintiff could not recover, provided those obstructions did 
not result from the maintenance of the dam. 

3. On the trial of an issue as to whether certain land mas injured by the main- 
tenance of a certain dam or by accumulations of sand in a creek passing 
through the land, evidence as to the tendency of streams generally in the 
county within the last few years in reference to filling up with sand was 
properly excluded as being too broad and general and leading to an endless 
inquiry, calculated to confuse and mislead the minds of the jury. 

ACTION for damages to plaintiff's land by defendant's dam and 
mill pond tried before Timberlake, J., and a jury, at  Fall Term, 1895, 
of CLEVELAND. 

There was a verdict for the plaintiff, and from the judgment 
thereon the defendant appealed, assigning as error the instructions 
of his Honor and the exclusion of evidence, as referred to in the opin- 
ion of the Chief Justice. 
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Jones & Ti l le t t  for defendants.  
No coz~nsel contra. 

FAIRCLOTH, C. J. The following issue was submitted: ( 781 ) 
"Does the defendant's milldam damage the land of the plain- 
tiff, as alleged in c ~ m p l a i n t ? ' ~  Answer: "Yes." A creek passing 
through plaintiff's land empties into defendant's mill pond, a mile or 
more above the dam, and plaintiff alleges that the sand washing into 
the creek is prevented from flowing out by the mill-pond water, and 
that shoals of sand are produced in the creek, which throws back the 
creek water on his lands, to his damage. The defendant avers that the 
nonflow of the sand is caused by rafts and obstructions in the creek 
and the want of proper ditching. 

Numerous witnesses were examined as to the dam, the pond and 
the condition of the creek, now and at  former periods. 

His Honor instructed the jury as follows: "The question, and 
the sole question, for your determination is, is the plaintiff's land in- 
jured by defendant's dam? If i t  is, then he is entitled to recover. If 
the damage results from any other cause whatsoever, and not from 
the dam, he is not entitled to recover. So that, if the jury believe that 
the injury to the plaintiff's land was caused by the filing up of the 
creek with sand between his line and the mill pond, and that this 
accumulation of sand in the creek was caused by the Gashing of the 
hillsides, the lodging of trees and brush and the failure of the landown- 
ers properly to clean out the channel of the creek, and not by the dam 
or pond, you should answer the first issue 'No,' provided you further 
find that these obstructions, in the way of accumulations of sand and 
other things, do not result from the maintenance of the dam or pond. 
If the jury believe the damage to the land of plaintiff complained of 
was caused by obstructions in the creek above the head of the 
mill pond on the land of defendant Baker dr other landowners ( 782 ) 
on the creek, or on the land of all of them, and not by the dam, 
then they should find the first issue 'No,' provided these obstructions 
do not result from the dam or pond and would not go along out if the 
dam was removed; but if they would not go along out if dam was 
removed from the mill, still answer the first issue 'No.' " 

The instruction fully covered the contention of the parties, in 
plain language, and was in no way prejudicial to the defendant, and 
answered the merits of the defendant's prayers for instructions. Cer- 
tainly, if the damage resulted from causes over which the defendant 
had no control, he could not be held responsible. If,  however, the 
dam and pond were the direct cause of the damage, although aggra- 
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vated by other causes over which the defendant had no control, he 
would still be liable. State v. Holnzan, 104 N .  C., 861. 

The only material exception of the defendant as to the evidence 
was the exclusion of this question: "What has been the tendency of 
the streams in Cleveland County in reference to the filling up with 
sand in the last few years?" We think that this question was too 
broad and general, and was calculated to mislead or prejudice the 
minds of the jury. The questions presented by the issue pointed to 
the facts and actual condition of this creek and pond. I t  was there- 
fore irrelevaat, and it would have been error to submit it to the jury 
for that reason. The question, under cross-examination and redirect, 
concerning the different streanis in the county, in different localities 
and in different soils, and other natural conditions, would have led to 
an endless inquiry and almost necessarily confused the minds of the 

, jury. The question was properly excluded. 
No Error. 

Cited: Rice v. R. R., 130 N .  C., 380; Land Co. v. Traction Co., 
162 N. C., 507. 

COMMERCIAL NATIONAL BANK OF CHARLOTTE v. FIRST NATIOSAL 
BANK O F  GASTONIA ET AL. 

1. The holder of a check cannot maintain an action against the bank upon which 
it  is drawn until after its acceptance by the bank. 

2. A stipulation stamped on the face of a check, that i t  will positively not be 
paid to a certain company or its agents, is a valid restriction and binding 
on the holder. 

3. Such stipulation on a check is not an unreasonable restraint upon trade, and, 
when made for the purpose of preventing business rivals from ascertaining 
the extent and nature of the drawer's transactions, is not a boycott or con- 
spiracy against the inhibited collector. 

4. The drawer of such a check cannot be sued thereon until the check has been 
presented to the drawee by some agency other than the inhibited one and 
payment refused. 

ACTION heard before Starbuck, J., at  Spring Term, 1896, of 
GASTON, on a case agreed, as follows : 

1. That the plaintiff and defendant banks are both national banks, 
duly incorporated and engaged in the general banking business, the 
former being located in the city of Charlotte, N. C., and the latter in 
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the town of Gastonia, and were so engaged at  the times hereinafter 
mentioned. 

2. That at the times hereinafter mentioned the defendants Costner, 
Jones & Co. were a copartnership, located in the town of Gastonia and 
engaged in the general mercantile business; also, that the Gastonia 
Banking Company was at said times a copartnership, engaged in the 
general banking business, in the said town of Gastonia, as private 
bankers. 

3. That the individual members of the firm known as the ( 784 ) 
Gastonia Banking Company were at said times also engaged 
in the general mercantile business in Gastonia, under the firm name 
of John F. Love & Co., and were rivals and competitors with the de- 
fendants Costlier, Jones & Co. for the trade in the said town and sur- 
rounding country. 

4. That before 1 October, 1893, the defendants Costner, Jones & 
Co., being desirous that their rivals in business should not know of 
or handle the checks drawn by them on the defendant bank (with 
which they kept their banking account), approached the officers of 
said bank and requested that some means be devised by which the 
Gastonia Banking Company might be prevented from handling or 
collecting the checks drawn by said copartnership on said defendant. 
bank, whereupon the officers of the defendant bank suggested to its 
codefendants that if the latter would stamp across the face of their 
checks that such checks would not be honored if presented for col- 
lectioii by the Gastonia Banking Company or its agents such endorse- 
ment would prevent said checks from being collected through its rival, 
the Gastonia Banking Company. 

5. That a number of the customers and other depositors with the 
defendant bank made like requests at  and before said time, some of 
whom were rivals in business with the firm of John F. Love & Co., 
and some not. 

6. That thereupon, and at  the request of its customers, the de- 
fendant bank had rubber stamps prepared, in conformity with the 
foregoing suggestions, and furnished same to such of its customers 
and depositors as desired them; and in fact a great many of its said 
customers did secure and use said stanips in issuing checks upon said 
bank, many of whom, however, were merchants in rivalry with the firm 
of John F. Love & Co., but some were not. 

7 . .  That on 2 October, 1895, the defendants Costner, Jones ( 785 ) 
& Co., being indebted to the Charlotte Hardware Company, 
of Charlotte, N. C., in the sum of $134.41, drew and transmitted to the 
said hardware company in payment of said debt their check, in the 
following words and figures : 
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GASTONIB, N. C., Oct. 2, 1895. 
m a $  * 

O 
nu 

Ray to the order of the Charlotte Hardware Com- 
%ys 2 pany .................................................. .. ............................ $134.41. 
u o g u  4'.f (Signed) COSTNER, JONES & CO. .,$& 
a az;z 
' 2  To the First National Bank, Gastonia, N. C. 

8. That the Charlotte Hardware Company, upon receipt of the 
said check, by proper endorsement, assigned and transferred said 
check to the plaintiff bank for full value, and the plaintiffs Thereupon 
transmitted the said check to the Gastonia Banking Company (its 
regular correspondent at  Gastonia) for collection. 

9. That upon receipt of said check the Gastonia Banking Com- 
pany immediately presented the same to the defendant bank for pay- 
ment, during legal banking hours, which payment was refused ; where- 
upon, at  the request of the Gastonia Banking Company, B. G. Bradley, 
a notary public in and for said county and State, did, on 4 October, 
1895, again present the said check to the defendant bank for pay- 
ment, during legal banking hours, which payment was again refused, 
when the said notary duly protested the same for nonpayment and 
duly notified the drawers and endorsers of said check of its nonpay- 

ment. 
( 786 ) 10. That at  the time of the drawing of said check, and 

at  all times thereafter up till and including the protesting 
thereof, 'the drawers, Costner, Jones & Co., had funds on general 
deposit in the defendant bank, subject to check, more than sufficient 
to pay said check, which funds at  said time were not liable to any 
lien of said bank or otherwise encumbered, and that said bank refused 
to honor and pay said check because it was presented through the said 
Gastonia Banking Company, contrary to the provision of the endorse- 
ment on said check. 

11. That at  the times aforesaid the defendant bank and the Gas- 
tonia Banking Company were the only institutions or individuals en- 
gaged in the banking business in the town of Gastonia, and after the 
said check was protested i t  was returned to the plaintiff, and there- 
after this action was instituted against the defendants for a recovery 
thereon. 

12. That the defendant bank never required any of its customers 
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to stamp their checks with the regular stamp mentioned as a condition 
of payment, and in point of fact some of its customers did not use said 
stamp, and these last-named checks were promptly paid by the defen- 
dant bank whenever presented. 

His Honor gave judgment for plaintiff, and defendants appealed. 

Burwell, Walker  & Cansler for p1ainti.f 
Jones & Tillett for defendants. 

CLARK, J. The holder of a check cannot maintain an action against 
the bank upon which the check is drawn until after the acceptance of 
the check by the bank. Bank v. Mallard, 10 Wallace, 153 ; Hawes v. 
Blackwell, 107 N .  C., 196;  Marriner v .  Lumber Co., 113 N. C., 52. 
This is the uniform line of decisions in the Federal courts and 
our own, and it is sustained by the overwhelming weight of ( 787 ) 
authority in other courts, though there are a few decisions in 
other States to the contrary. The bank is the agent of the drawer; 
till acceptance of the check, it has assumed no liability to the payee; 
its liability, if any, is to the drawer whose checks it has agreed to pay, 
if it has the drawer's funds in hand, and for breach of that contract 
i t  is liable to the drawer, not to the payee. ' (To its own master i t  
must stand or fall." A check is simply an order given by the princi- 
pal upon his agent, and it is always open to the principal to counter- 
mand an order to its agent before it is executed, and there are occa- 
sions when i t  is important, to prevent imposition, that the drawer 
should have power to stop the payment of his check .cvithout casting 
any liability upon the drawee. If the principal, the drawer, die be- 
fore a check is presented, it becomes invalid, which could not be the 
case if the mere drawing the check created any liability in the drawee. 

But the more important point, since it is now presented to us for 
the first time, is the validity of the stipulation stamped on the face of 
the check: "This check will positively not be paid to the Gastonia 
Banking Conlpany or its agents." I t  appears that the check has 
never been presented to the drawee, the defendant bank, except by an 
agent of the Gastonia Banking Company. Consequently, if this re- 
striction is valid, the holder cannot maintain this action against the 
drawer till the check has been presented to the drawee by some other 
agency and payment refused. In  England the system of "crossed 
checks" has long been recognized as valid. 2 Daniel Xeg. Inst., sec. 
1585a; S m i t h  v. Bank,  10 L. R. (0.  B.), which was affirmed on appeal, 
and is reported 1 L. R., 2 B. Div., 31. By that system there 
is stamped across the face of the check the name of a certain ( 788 ) 
.banker, through whom i t  must be presented for payment, and 
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if presented by anyone else it will not be honored. This does not 
destroy its negotiability in anywise. The present case does not go that 
far, but merely stipulates that the check will not be honored if present- 
ed through one agency named. This cannot be deemed an unreason- 
able restriction of trade, nor is i t  a boycott. There is no evidence 
of a conspiracy to injure the agency named, but it is agreed as a fact 
that i t  was an effort on the part of the drawer firm to prevent its trans- 
actions and the nature and extent of its business becoming known to a 
rival house by its checks passing through that channel. Besides, if it 
were a boycott, the parties to it are the drawer and the payee who ac- 
cepted the check with that restriction stamped on i t ;  and if it was an 
illegal transaction the check itself, and not merely the stipulation, 
which is part of it, would be void. Ez rnala cazcsa non oritur nctio. 
The restriction is a part of the check (Tiedeman Com. Paper, secs. 41, 
42; Benedict v. Cowen, 49 N. Y., 396), and if it is invalid the court 
could not separate the good from the bad (Suratoga v. King, 44 N. Y., 
87), but i t  would all be bad and the holder could not recover. In  
analogy, a conveyance of property, real or personal, with a condition 
not to alien to a certain person or class of persons, or for a certain 
time, is valid. Cowell v. Springs, 100 U. S., 57; Gray v .  Blanchnrd, 
8 Pick., 288; Sheppard's Touchstone, 129, 131 ; Coke on Littleton, 223. 

In  Smith v. Lawrence, 2 K. C., 200, this Court held that a note 
could be limited so as to be payable to the payee only. But it is not 
necessary to consider here the principle maintained in that case, that 
the drawee can by stipulation therein make the check not assignable, 

for this is not attempted here, but there is simply a stipulation 
( 789 ) that it shall not be paid if presented through the agency nam- 

ed. Wilcoxon v. Logan, 91 N. C., 449, holds merely that where 
a note is made payable to A. B., without the addition of the words "or 
order," or "bearer," the holder thereof can maintain an action there- 
on, being the party in interest. There can be no question raised as to 
the validity of an express stipulation that the note could not he as- 
signed at  all, or would not be honored if presented by a particular 
party, as in this case, nor by any party except one named, as in the 
case of the English "cross checks. " These questions could not arise, 
for there was in that case no stipulation to either effect. On the facts 
agreed, judgment should have been entered for the defendants. 

Reversed. 

Cited: Perry v. Bank, 131 N. C., 118; Trust Co. v. Bank, 166 N. 
N., 120. 
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Where plaintiffs' father delivered to defendant a note to be collected and the 
proceeds to  be paid over to plaintiffs when they should become of age, and 
on the father 's  death the note was allotted to the  idow ow as  a part  of her 
year's allowance, and in  compliance n-ith the written order of a justice of 
the peace, acting with the commissioners who laid off such alloxance, the 
defendant delivered the note to the widow, who collected the same and re- 
tained i t :  Held, tha t  the defendant is  liable to  the plaintiffs for the amount 
of the note and interest, he being a trustee thereof, and the order of the 
justice of the peace, who had no jurisdiction over him or the fund, was no 
justification for  the breach of trust. 

ACTION tried before B r y a n ,  J., and a jury, at  Fall Term, ( 790 ) 
1895, of STANLEY. 

The material facts are stated in the opinion of Associate  Jus t i ce  
Montgomery .  

The defendant testified as follows: "Hinson requested me to take 
the notes, and at  proper time to collect and keep the money until the 
two girls came of age and pay over to them. I told him I would take 
the notes and do the best I could with them. He died in a short while. 
Shortly after his death A. A. Morton came to get the notes; said they 
were laid off to the widow in her year's allowance. I told him I 
wouldn't give up the notes without a written notice froni the justice 
of the peace that laid off the allowance. He came back and brought a 
written notice that I must give them up. I did so." 

The defendant contended (1) that under the evidence there was a 
bailment of the notes in question, and hence the relation of bailor and 
bailee, and principles of law applicable thereto, existed; (2)  that as 
the bailment was solely for the benefit of the bailor and for his ac- 
commodatioii, the defendant could be held liable only for gross negli- 
gence; ( 3 )  that as the defendant took charge of said notes simply as 
an act of kindness and accommodation, he could be liable for gross 
negligepee only. 

His Honor instructed the jury that, upon his own showing, the de- 
fendant was liable in damages; that the only matter for them to con- 
sider was the amount due, and in their deliberations the pleas and 
evidence bearing upon the caution, prudence and good faith of de- 
fendant should not be taken into consideration. There was a verdict 
for the plaintiffs, and the defendant appealed from the judgment 
thereon. 

A u s t i n  (e- Price  for plaintiffs.  
J .  M i l t o n  B r o w n  for de fendant .  
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( 791 ) MONTGOMERY, J. I t  would be an idle discussion to go into 
the question as to whether the defendant was a trustee or 

whether he was a bailee. His conduct in reference to the trust com- 
mitted to him was so imprudent that no excuse or palliation can be 
made for it. 

There was placed in his hands by the father of the plaintiffs, who 
was the holder and owner thereof, a collectible note against J. S. 
Hinson, to be collected by the defendant and the proceeds paid over 
to the plaintiffs when they should arrive at the age of twenty-one 
years. Upon the death of the father, his widow had her pear's pro- 
visions laid off to her, according to the forms of law, and the com- 
missioners allotted this note, then in the defendant's hands, to her as 
a part of her year's support. The justice of the peace who acted 
with the commissioners, in writing, ordered the defendant to tarn over 
the note to one Morton for the widow, and he complied with the order 
The widow collected the money due on the note. The order of the  
justice was an absolute nullity. He had no jurisdiction over the cle- 
fendant's person, for he was not a party to the proceeding to allot 
the year's provisions, and if he had been a party the order of the 
justice would still have been void. A justice of the peace could exer- 
cise no jurisdiction over such a subject-matter as was involved in the 
order to the defendant. The note, or the proceeds of it when collected, 
was the subject-matter of a trust, the defendant being trustee and the 
plaintiffs cestziis q u e  trust; and the justice could have no jurisdiciton 
over such a matter. There was no error in any of the rulings of his 
Honor, and the judgment is 

Affirmed. 

Cited:  N o r m a n  v. Hal lsey,  132 N. C., 8 ;  Rousseau v. Call, 169 N. 
C . ,  176. 

TOWN OF SHELBY v. J. I?. TIDDY, ASSIGNEE OF FLACK L% GO. 

1. Although a tax list, when placed in the hands of a sheriff for collection, has 
the force of a docketed judgment and execution as to real estate, i t  creates 
no lien on personal property, until levied, as against bona fide purchasers 
for value from the taxpayer's assignee for benefit of creditors. 

2. Where an assignee for the benefit of the creditors of a taxpayer sells personal 
property of his assignor, on which a tax had been assessed, but not levied, 
prior to the assignment, the proceeds in the hands of the assignee are not 
subject to garnishment for the payment of the tax, but belong to the 
creditors. 
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ACTION heard before Timberlake, J., at  Fall Term, 1895, of CLEVE- 
LAND, on a case agreed, as follows: 

1. That the town of Shelby is a corporation, with full powers to 
levy and collect taxes upon all species of property. 

2. That J. M. Flack & Sons, on 1 June, 1894, were merchants and 
doing business in the town of Shelby, and on that day had in their 
stock $6,331 worth of goods, wares, merchandise, etc., which, on said 
first day of June, they listed on the tax list for the town of Shelby; 
that the said J. M. Flack & Sons had other property, such as house- 
hold and kitchen furniture, which they listed at  the same time. 

3. That the town levy for 1894 was 73 cents on the $100 worth of 
property, and that the town tax on the said $6,331 for the said year 
of 1894 amounted to $46.23, which was entered upon the tax \ 

lists of the town of Shelby and said lists placed in the hands ( 793 ) 
of the town constable at  the time prescribed by law. 

4. That the said J .  M. Flack & Sons made an assignment of their 
said stock of goods, wares and merchandise, on 19 November, 1894, 
to J. F. Tiddy, as assignee, for the benefit of their creditors, and the 
said J. F. Tiddy at  once took possession of the same; said stock of 
goods assighed being the said property listed by the said J. M. Flack 
& Sons, as above, on 1 June, 1894. A copy of said deed of assign- 
ment is hereto attached, marked "A" and made a part of this agree- 

,merit. 
5. That the taxes on said stock of goods listed for taxation on 1 

June, 1894, and assigned to J. F. Tiddy on the day aforesaid, have not 
been paid and the same are still due and owing. 

6. That the assignee sold said stock of goods in lump, a few days 
after said assignment, for the sum of $5,000, and transferred the same 
to the purchaser; and while a part of the purchase money of said 
goods was in the hands of said J .  F. Tiddy, as assignee aforesaid, he 
was served with garnishment for said taxes by the town of Shelby 
and the constable of said town, and the same was heard before H. 
Cabiness, justice of the peace, and judgment entered against the said ' 

J. F. Tiddy, as assignee aforesaid, for the sum of $46.23 and cost of 
garnishment, from which said judgment the said Tiddy appealed to 
the Superior Court. 

7. That the said J. M. Flack & Sons reserved their personal prop- 
erty exemptions and had them at  the institution of this action. 

Upon the foregoing statement of facts, if the court should be of the 
opinion that the plaintiffs are entitled to recover the aforesaid tax 
from the assignee aforesaid, then it is,agreed that judgment 
may be entered accordingly; otherwise, judgment may be ( 794 ) 
entered against the plaintiffs for the cost of this action. 
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His Honor held that the plaintiff was not entitled to recover and 
. gave judgment for defendant, and from this judgment the plaintiff 

appealed. 

M ;  H. Justice for plaintiff. 
R. L. R y b u r n  for defendant.  . 

FURCHES, J. The judgment of the court below must be affirmed. 
A tax is said to be an enforced liability or indebtedness for the 

support of government. But this is a personal liability, and of itself 
creates no lien on the property of the taxpayer. A lien may be created 
by law for the payment of this liability, as well as other indebtedness. 
When taxes are assessed and placed in the hands of the tax collector 
for collection, this is equivalent to a docketed judgment and execution 
thereon placed in the hands of the sheriff. A docketed judgment 
creates a lien on the real estate of the defendant. The Code, see. 435. 
But i t  creates no lien on personal property, until levied, as against a 
bona fide purchaser. The Code, see. 448 (1). I t  cannot be contended 
that tax lists in the hands of the tax collector have a greater force than 
an execution in the hands of the sheriff. And as i t  is admitted that 
there was no levy made on the goods of Flack & Co., assigned to de- 
fendant for the benefit of creditors, and that defendant had sold 
them and collected the purchase money before the commencement of.  
this action, i t  is clear that plaintiff had no lien on these goods for the 
payment of this tax;  and i f  i t  had no lien, i t  had no claim of any 
kind against them, as there is nothing in the case to create an equity. 

This being so, plaintiff, not being able to levy on the goods, 
( 795 ) proceeded by attachment against the defendant, who still had 

a part of the proceeds of the sale of this property in his hands 
and which plaintiff alleges is liable for this tax. I n  this proceeding 
the plaintiff must fail, for two reasons: First, for the reason that the 
money, still in the hands of defendant, arising from the sale of the 
goods assigned to him, does not belong to Flack & Co., the tax debtors, 
but to their creditors, under the terms of the deed of assignment; 
therefore the defendant owes Flack & Co, nothing; and, second, for 
the reason that i t  is admitted, in the case agreed, that the tax debtors, 
Flack & Co., asked, in addition to the homestead reserved, and took 
the personal property exemption of $500 allowed them by law out of 
the partnership effects assigned to defendants, and they still had 
this on hand at  the commencement of &is proceeding. 

This property was not exempt from the payment of this tax, and 
neither the plaintiff nor the tax collector could proceed by attachment 
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and garnishment until this proprety was exhausted, had defendant 
been indebted to Flack & Co. Laws 1895, ch. 119,  see. 1; Laws 1893, 
ch. 296, see. 1. 

There is no error, and the judgment is 
Affirmed. 

Cited: Alexander v. Parrow, 151 N. C . ,  322. 

W. H. ALEXANDER ET AL. V. N. GIBBON ET AL. 
( 796 

1. The effect of a plea of sole seizin set up in a proceeding for partition i s  pmc- 
tically to convert the case into an  action of ejectment and to  bring into 
operation the rules of proof and estoppel mhieh obtain i n  tha t  actlcn. 

2. The various methods of making out a prima facie case for the plaintiff i n  
ejectment pointed out. 

3. When one ~vho  is made a defendant i n  a proceeding for partition, because he 
is the husband of one of the alleged cotenants, pleads sole seizin, i t  is  com- 
petent to show that  he entered and held possession as tenant of the alleged 
cotenant. 

4. The rule that  a tenant is estopped to  deny the title of his landlord is  honor- 
able alike for  its antiquity and i ts  usefulness. It is one of the most valuable 
rules of practice and evidence. To hold that  i t  does not apply when sole 
seizin is pleaded in a proeeeding for  partition would be to  destroy all 
reasoning by analogy and the logic of the law. 

5. The rule of estoppel based upon a common source of title, that  where both sides 
in an  action of ejectmeut claim under A. both are estopped to  deny his title, 
is not simply an  arbitrary fiction of the law; i t  is  based on reasoning and 
logical deduction. 

6. Possession of the tenant is that  of the landlord, and in making out title by 
occupancy for  a given length of time the period covered by the possession 
of the tenant is  to be added to that  covered by the possession of the land- 
lord in person. 

7. An instruction to  the jury which is so complicated, involved and confusing 
as  to  leave the jury in doubt whether an  adverse possession sufficient to  
establish title in the possessor must be thirty or fifty years necessitates a 
venire de novo. 

8. I n  computing the  number of years of a n  adverse possession the periods of 
occupancy by the ancestor and the heir, respectively, should be added to- 
gether. 
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9. The law presumes possession unexplained to be adverse possession. 

10. Section 136 and 137 of The Code being repealed by chapter 113, Laws 1891, 
the time between 20 May, 1861, and 1 January, 1870, is no longer to be 
omitted in computing time, as regards statutes of limitation, except in ac- 
tions commenced prior to 1 January, 1893. 

11. There is no statute or judicial ruling in this State which makes an allega- 
tion of possession vitally essential to a petition for partition, except the 
decision in Alsbrook v. Reid, 89 N. C., 151, which case is overruled on that 
point. 

AVERY, J., concurs in the conclusion, but not in the opinion. 

( 797 ) ACTION tried before Bryan, J., at  January Term, 1896, of 
MECKLENBURG. 

The facts appear in the opinion. 

Clarkson & Duls f o r  plaintiffs. 
Burwell, Walker  & Cansler for defendants. 

FURCHES, 3. This is a proceeding commenced in the Superior 
Court of Mecklenburg (before the clerk) by a part of the children 
and heirs at law of Joseph M. Alexander against the other children 
and heirs at law of said Alexander and the husbands of the fenze de- 
fendants for sale and partition of land. All the heirs so made de- 
fendants answer and admit the tenancy in common, except Harriet, 
who is the wife of the defendant N. Gibbon. She files no answer, and 
thereby admits the allegations of the complaint and the tenancy in 
common. The defendant N. Gibbon, who is not a child and heir a t  
law of Joseph M. Alexander, alone answers the complaint, which con- 
sists of six paragraphs, as follows: 

"The defendant N. Gibbon answers the petition and says that the 
land mentioned and described in said petition is not the property of 

the persons named as the tenants in common thereof, but 
( 798 ) that he is sole seized of said land and is in possession of i t  in 

his own right. " 
I t  is admitted, as claimed by defendant, that when sole seizin is 

pleaded in a proceeding among tenants in common for partition i t  
becomes substantially an action of ejectment ( H o n e y c u t t  w. Brooks, 
116 N. C., 788), and i t  then becomes subject to the rules of law ap- 
plicable to trials in actions of ejectment, that plaintiffs must recover 
by the strength of their own title, and not on the weakness of defen- 
dant's title. This is the doctrine enunciated in H o n e y c u t t  w. Brooks, 
supra. 

And while this case and this line of authorities puts the burden of 
proof in  actions of ejectment on the plaintiffs, it also puts upon the 
defendant the burden of the rules pertaining to such trials. 
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Plaintiffs, then, may establish their title in any way they might do 
if this had originally been commenced as an action of ejectment-by 
showing an unbroken line of conveyances from the State to them, or 
to Joseph M. Alexander, their father, and that he is dead, or by show- 
ing possession in Joseph M. Alexander and those under whom he 
claimed to the time of his death, and the possession of his heirs at  
law since his death, for a sufficient length of time to establish or to 
ripen their title into a perfect title, or, by way of estoppel, by showing 
that the defendant claims title from the same source as plaintiff, or 
by showing that he entered and sustains the relation of tenant to 
plaintiffs. Conwell v. Nan.n, 10d N. C.,  234. 

These are the general rules applicable to all actions of ejectment, 
and must apply to actions for partition, where sole seizin is pleaded, 
and the action becomes substantially an action of ejectment, but in 
this case they are peculiarly applicable and illustrate the wisdom of 
their application. The plaintiffs allege that, as the heirs at  
law of Joseph M. Alexander, they and the other heirs at law ( 799 ) 
of said Alexander, as such heirs, are tenants i11 common of the 
land described in the complaint. All the heirs answer and admit these 
allegations, except Harriet, who files no answer, and in this way ad- 
mits the allegations of the complaint. But the defendant N. Gibbon, 
not an heir of J. M. Alexander, but who happened to be the husband 
of Harriet, and in that way made a defendant, answers and says it 
is not true that the plaintiffs and defendants, who are the heirs of J. 
M. Alexander, are the owners of this land, but that he is the owner. 
And when plaintiffs offered evidence to show that defendant Gibbon 
entered as the tenant of the heirs and was to pay the taxes and was to 
look after and take care of the land for the heirs, he objected to the 
evidence and the court ruled it out. In  this there was error. The 
authorities are so numerous and uniform that defendant admits that 
this evidence would have been competent if the heirs had brought an 
action of ejectment against him; but he says, as they brought an action 
for partition, which he has turned into an action of ejectment, i t  is 
incompetent. This cannot be so. To sustain this ruling of the court 
would be to destroy one of the most valuable rules of practice and 
evidence, a rule honorable alike for its age and for its usefulness. 
To sustain such rulings would be to destroy all reasoning by analogy 
and the logic of the law. 

This rule of estoppel, based upon a common source, is not simply 
an arbitrary fiction of the law ; it is based on sound reasoning and logi- 
cal deduction. If two parties claim title from A., it must be conceded 
by them that A, had the title, or they would not claim under him. 
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This being so, it is not necessary to consume time in proving what 
is admitted to be true-that A. had the title. 

( 800 ) Then A. is made the starting point, and i t  is only left to 
determine who has A.'s title or the title derived from A. 

In a case of tenancy id common, where the parties claim as heirs 
at law, under the canons of descent the establishment of the common 
course determines the rights of the parties. As in this case all the 
heirs at law of J .  &IvI. Alexander claim that he was the owner of this 
land at the time of his death, this establishes as to them the legal title 
to this land, and they are forever estopped to deny this, just as any 
other parties of record are estopped by the judgment of a court of 
competent jurisdiction. So we see that the operation and effect of this 
rule of estoppel is to establish the title in the plaintiffs. And the rule 
that the plaintiff must recover by the strength of his own title, and 
not by the weakness of the defendant's title, is preserved. 

When this case was argued, and when first considered, it was treat- 
ed by us as if the plaintiffs were proposing to prove the declarations 
and admissions of one of the heirs at  law of Joseph M. Alexander. 

But upon further consideration we find this is not the case. Had 
this been so, we would have held that this evidence was competent as 
tending to show that the heir at  law of said Alexander claimed title 
under the common ancestor and disprove the plea of sole seizin. Nelson 
v. Whitfield, 82 N. C., 46; Graybeal v. Davis, 95 N. C., 508; Conwell 
v. Mann, 100 N. C., 234; Clifton v. Port, 98 N. C., 173, and that line 
of cases. 

But i t  was clearly admissible to show that the defendant N. Gibbon 
entered under a contract and agreement with the heirs of J .  M. Alex- 
ander to pay the taxes and to look after and take care of the property 
for the heirs, which constitutes, as between him and the heirs, the 

relation of landlord and tenant, and that he was thereby 
( 801 ) estopped to deny the title of the heirs. Cooper v. Azley, 114 

N. C., 621; Conwell v. Mann, 100 N. C., 234. 
I t  was also admissible to establish the fact of tenancy, as effecting 

the question of title by occupancy. As i t  is a well-established princi- 
ple of law that possession by a tenant is the possession of the landlord, 
and whenever i t  is established that N. Gibbon was the tenant of the 
heirs of J. M. Alexander, then the time that he has been in possession 
is to be added to the possession of J .  M. Alexander and his tenants as 
evidence going to make out title by occupancy or possession. 

Defendant N. Gibbon asked for special instructions, which were 
given by the court, as asked. Each of these instructions were excepted 
to by plaintiffs, and each exception must be sustained. The instruc- 
tions are as follows : 
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ALEXANDER V. GIBBON. 

1. "That in order to show title in themselves plaintiffs must satis- 
fy  the jury, by preponderance of evidence, that there has been open, 
notorious and adverse possession of the land for thirty years by J. &I. 
Alexander (this is necessary to show title out of the State) ; that 
plaintiffs must also show an open, notorious, adverse and continuous 
pos~ession for twenty years in J. M. Alexander, in order to vest the 
title in them as his heirs. 

2. "That this possession must be open and notorious and continu- 
ous. If there was an interval of several years, during which J. M. 
Alexander had no such possession, the possession would not be continu- 
ous. The possession must also be adverse, and the mere fact that J. 
M. Alexander actually occupied the land or had possession of i t  would 
not be sufficient to show an adverse possession, because the plaintiffs 
must show, not only a possession, but must go further and show affirm- 
atively, that this possession was adverse, as the law does not infer 
from the mere fact of the possession that it was adverse. 

4. "That in ascertaining the length of the possession of ( 802 ) 
J .  M. Alexander the time from 20 May, 1861, to 1 January, 
1870, must be excluded from the count. 

5 .  "That plaintiffs must not only show an open, notorious, ad- 
verse and continuous possession for twenty years, but the said pos- 
session, in order to confer a title good against the defendant N. Gib- 
bon, must have been under known and visible lines or boundaries." 

The first instruction is erroneous, for the reason that it is compli- 
cated, involved and confusing. I t  a t  least leaves the jury in doubt as 
to whether the thirty years' adverse possession is sufficient to establish 
title in the plaintiffs, or whether i t  requires both thirty years and 
twenty years, making fifty, to do so. I t  is also erroneous in that it 
limits the time in which plaintiffs may make out their title by adverse 
possession to the death of J. M. Alexander; whereas the plaintiffs, the 
heirs, should have been allowed to show possession in themselves since 
the death of their father, if they could do so. 

The second prayer and instruction is erroneous, in that it holds that 
possession or occupation of itself is not sufficient to constitute adverse 
possession. "But that plaintiffs must go further and show affirma- 
tively that this possession was adverse, as the law does not infer from 
the mere fact of the possession that i t  was adverse." 

To sustain this ruling would be to overrule Brgan v .  Spivey,  109 
N.  C., 57, which expressly holds that the law presumes possession un- 
explained to be adverse possession. 

The fourth prayer and instruction are erroneous. Sections 136 
and 137 of The Code, which suspended the running of the statute of 
limitations and the presumptions of time, were repealed by chapter 
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113, Laws 1891, but not to apply to actions commenced prior 
( 803 ) to 1 January, 1893, and, of course, apply to all actions com- 

menced after that time. This action was commenced 31 May, 
1895. Nunnery  v .  Aver i t t ,  111 N .  C., 394. 

But the learned counsel for the defendant N. Gibbon, in his argu- 
ment, said, if there were errors in the prayers for instructions which 
were given by the court-and he did not think there were-that they 
should not avail the plaintiffs, for the reason that they had failed to 
allege in their complaint that they were in possession of the land 
described in the complaint. 

We have seen that one of the heirs at  law of J. &I. Alexander 
(Mrs. Gibbon) was living on the land, and if the defendant N. Gibbon 
is the tenant of the heirs, as they allege he is, they are in possession 
through him. The possession of one tenant in common is the posses- 
sion of all. The law presumes the possession to be in the .owner, 
where there is no adverse possession (Thomas  v .  Garvan, 15 N. C., 
223) ; and the possessioh of N. Gibbon cannot be adverse if he entered 
as plaintiff's tenant. So it is seen that, a t  the most, this would have 
been but a formal statement in this case. I t  was not made below, or 
it would in all probability have been amended, and for this reason we 
would dislike to feel compelled to sustain this objection. 

The defendants' counsel cites Alsbrook v. Reid,  89 N.  C., 151, 
which seems to sustain him. But upon examination we find that sec- 
tions 1892 and 1903 do not sustain this objection. Section 1892 pro- 
vides for partition, in the following language: "The Superior Court, 
on petition of one or more persons claiming real estate as tenants in 
common." And section 1903 of The Code provides for partition "by 
one or more of the parties interested therein." And while it seems 

clear that these sections, which provide for the partition of 
( 804 ) land among tenants in common, do not require any such aver- 

ment in the complaint, we would still hesitate to overrule 
what seems to be held to be the construction in Alsbrook v .  Reid upon 
this authority alone. But Alsbrook v .  Reid cites two cases as author- 
ity for this ruling, and upon examination we find that neither one of 
them sustains this ruling, and Thomas  v. @wua?z, 15 N.  C., 223, one 
of the cases cited, is directly to the contrary, holding that the law pre- 
sumes possession unless there has been an actual ouster; and the other 
case cited as authority for the ruling in Alsbrook v. Reid is Ledbetter 
v .  Gash, 30 N. C., 462, and this case does not even discuss the question. 

Upon these authorities we feel justified in overruling that part of 
Alsbrook v .  Reid which requires it to be alleged in the petition o r  com- 
plaint that the tenants in common are in possession of the land they 
ask to have partitioned, and which makes this allegation a jurisdic- 
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tional question. This had, in effect, been done in Epley  v. Epley,  
111 N. C., 505. 

If an action is wrongfully brought for partition, this may be 
taken advantage of by answer. 

There is error, as pointed out in this opinion, for which the plain- 
tiffs are entitled to a 

New Trial. 
AWRY, J., concurring : Where the plaintiff in a controversy involv- 

ing the ownership to land offers evidence tracing the defendant's 
claim to the same source from which he shows the older and better 
right in himself, Chief Justice Pearson said, both in Newlin v. 0 s -  
borne, 47 N.  C., 154, and Prey  v. Ramsour, 66 N. C., at  p. 472, that the 
defendant was precluded from denying plaintiff's right with- 
out first showing a title superior to that of the common source ( 805 ) 
and connecting himself therewith, not because an estoppel 
arose out of such evidence, but by a rule of evidence established for 
convenience in the trial of actions of ejectment. On the other hand, a 
tenant is estopped from denying the right of his landlord to the pos- 
session until he either voluntarily surrenders it or is evicted by 
superior title. So rigidly is this rule of good faith enforced, as an 
estoppel, that persons who were not sui juris, such as slaves and in- 
fants, when the relation began, are nevertheless as effectually pre- 
cluded from denying its existence as though they have been parties to 
an agreement to demise. But it must be admitted that in some other 
opinions of this Court the rule relating to tracing title to a common 
source has been said to operate as an estoppel; and conceding that 
Chief Justice Pearson,was in error in either aspect of the question, the 
fact remains that the evidence is offered to show title, not the right to 
possession. B brings an action against C, in which he claims title to, 
and possession of a tract of land, and offers an unbroken chain 'of con- 
veyance from A to both of them, but it appears that the older and 
better title derived from A is in B ;  this is prinza facie evidence of 
title; but B cannot recover, still, unless he goes further and proves 
that C is in possession and wrongfully withholds the possession of the 
land from him. 

The Constitution, Art. IT,  sec. 27, provides that justices of the 
peace shall have jurisdiction " of civil actions founded on contract, 
wherein the sum shall not exceed $200 and wherein the title to real 
estate shall not be in controversy." The sum demanded may deter- 
mine the jurisdiction of money demands; but if the testimony de- 
velops the fact that title t o  land is in dispute it is declared to be the 
duty of the justice, though the plaintiff claims in the pleadings that 
the defendant is his tenant, to forthwith desist from attempting to 
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try. Hahn v. Guilford, 87 N. C., 172. On the other hand, 
( 806 ) where the plaintiff proposes to show that the defendant is a 

tenant, unlawfully holding over, the justice may try the issue 
of tenancy, because that involves only the right to the possession, if 
nothing more appears upon the trial to be involved in the dispute. 
Hahn v. Guilford, supra; Poster v. Penry, 77 N. C., 160; Parker v. 
Allen, 84 N. C., 466. If A dies before the expiration of the term of 
his lessee, C, and the land descends to his heir at  law, B, i t  is familiar 
learning that the estoppel growing out of the tenancy operates in 
favor of A's privy in blood, B (1 Wood L. and T., sec. 231) ; and if 
C holds over, B has the same summary remedy to evict him that his 
ancestor had. Yet if evidence of the descent and the tenancy shows 
a common source of title, it is undeniable that it raises the question 
of title and ousts the jurisdiction of the justice. I t  is inaccurate, there- 
fore, to say that a rule, whether of practice or estoppel (which Chief 
Justice pear so?^ says was "adopted by the courts for the purpose of 
aiding the administration of justice by dispensing with the necessity 
of requiring the plaintiff to prove the original grant and mesne con- 
veyances by proof that the defendant claimed under the same per- 
son"), is applicable merely because the reversion of a lessor descends 
to the heir during the term. I t  is well settled by all courts where the 
common law is administered that the lessor who holds the fee, as well 
a4 his heir and grantee, are, as privies, estopped from denying his 
right to dispose of the possession, when he'made the demise, and, on 
the other hand, that the mutual estoppel, which precludes the original 
lessee from denying the title of the lessor and his privies in estate, 
operates upon his sublessee or assignee. 1 Wood .Landlord and Tenant, 
secs. 231, 232; Lunsford v. Alexander, 20 N. C., 166; Parmer v. 
Pickens, 83 N. C., 549 ; Pate v. Turner, 94 N. C., 47. 

When a plaintiff brought an action of ejectment, under the 
( 807 ) old practice, and proved that he or his grantor or ancestor 

demised to the defendant or his assignor, the defendant was 
estopped from denying his landlord's title, whatever interest the latter 
claimed, and the plaintiff recovered possession upon the idea that his 
lessee and those in privity with him were precluded from denying the 
claim of ownership by virtue of which the demise was made. Clarke 
u. Diggs, 28 N. C., 159. And after the forms of actions were abolished 
and the action for possession could be brought, so as to involve and 
become conclusive as to the ownership of land, i t  was held that "the 
allegation of title in fee imported such title actual and probable by 
deed, or such against defendant by estoppel." Farmer v. Pickem, 83 
N. C., a t  p. 551. It was held, also, in the last-named case that there 
was no want of probata corresponding with the allegata, because 
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though the estoppel of the tenancy only concluded the tenant in all 
cases as to the right of possession, in the absence of other proof i t  
was also prima facie evidence of the title claimed as in the old action 
of ejectment. The issue of sole seizin having been raised in this case, 
the effect of establishing the fact that the defendant Gibbon entered 
as the tenant of the ancestor of the plaintiff was, under the rulings in 
the cases last cited, to estop him completely from claiming the posses- 
sion, and to show prinza facie only that the plaintiff had title as well 
as the right to possession. But while the defendant's mouth was 
closed against setting up a claim to the tenancy until evicted, it was 
competent for him to have offered evidence tending to show title in 
himself in order to have escaped the bar of estoppel as to title in a 
future action, and for this purpose he might have offered a grant from 
the State bearing date subsequent to that of the lease under which he 
entered, even though compelled to yield the possession as a tenant to. 
his landlord. The ruling in Conwell v. iVann, 100 N.  C., 
334, and in Mobley v. Griflin, 104 N. C., 112, settles noth- ( 808 ) 
ing except that proof of the right to possession by estop- 
pel carries with it prima facie evidence of title. But while i t  is de- 
cided in Heyer u. Beatty, 76 N.  C., 28, and many other cases passed 
upon by the Court when Chief Justice Pearson presided and con- 
curred, he still adhered, in Prey v. Ramsour, supra, to the opinion 
that the, rule in reference to showing a claim of title from a common 
source was not founded on the doctrine of estoppel. If the principle 
which precluded a party from denying a tenancy was an illustration 
of the doctrine of estoppel, while the other was not, then the two rules 
were not the same. 

I concur in the conclusion of the Court, but not in the opinion for 
the reasons given. 

PER CURIAM. New Trial. 

Cited: Paggart v. Bost, 122 N. C., 523; Cox v. Lumber Co., 124 
N. C., 80; Brown v .  Morisey, ib., 296; Xhan?tolz v. Lamb, 126 N .  C., 
47; Graves v. Barrett, ib., 270; Hatcher v. Hatcher, 127 N. C., 201; 
Bullock v .  Bullock, 131 N. C., 30; Parker v. Taylor, 133 N.  C., 10.4; 
Atwell v. Shook, ib., 391; Edwards v. Lemmond, 136 N. C., 331; Jen- 
wings v. White, 139 N .  C., 28; Campbell v. Everhart, ib., 513; Woody 
v. Fountain, 143 N. C., 69; Johnston v. Lumber Co., 144 N. C., 719; 
Barrett v .  Brewer, 153 N. C., 550; Sipe v .  Herman, 161 N .  C., 109; 
Land Co. v. Ployd, 167 N. C., 687; Braves v. Causey, 170 N. C., 176. 
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DURHAM FERTILIZER COMPANY v. L. M. LITTLE & CO. 

1. A contract of sale containing provisions for the vendee's paying in cash for 
such of the property as he sells for cash and turning over to the vendor the 
notes, etc., taken for such of the property as is sold on credit constitutes 
the relation of trustor and trustee between the parties to it, as has been 
often decided by this Court. 

2. One who fraudulently conveys property held by him as trustee can be legally 
arrested, under The Code, See. 291. 

3. One who fraudulently conveys his real estate with intent to defeat his creditors 
can be legally arrested, under The Code, See. 291 ( 5 ) .  

4. The intent with which a trustee commits a breach of trust is immaterial. The 
' misappropriation carries with i t  a fraudulent purpose and intent as a 

matter of law. The law turns a deaf ear 'to one who would excuse himself 
for an act, which per se amounts to a breach of trust, by saying that he 
did not mean to do wrong. 

( 809 ) ACTION tried before Timberlake, J., at  August Term, 1895, 
of UNION. 

The affidavit upon which defendants were arrested is as follows: 
James Hayes, being duly sworn, says: 
"1. That he is the agent of Durham Fertilizer cornpan;, a cor- 

poration created under the laws of the State of North Carolina and 
doing business at  Durham, North Carolina. 

"2. That on 5 February, 1894, the defendants L. M. Little & Co., 
composed of the defendants L. M. Little and J. W. Hasty, entered into 
a contract with the plaintiff (a  copy of which is hereto attached as a 
part of this affidavit), under and by virtue of which the plaintiff 
shipped to the defendants, at Beaver Dam, N. C., seventy tons of fer- 
tilizers for the agreed price of $1,355.50 which said fertilizers were 
accepted by the defendants, under the terms and upon the trusts 
mentioned in siid contract, thereby becoming indebted to the plain- 
tiff in the sum of $1,355.50, for which the. defendants executed, on 1 
&lay, 1894, two notes, each for the sum of $677.75, and due, respec- 
tively, on 1 and 15 November, 1895, and payable at  the People's Bank, 
of Monroe, N. C., as provided in said contract. 

"3. That the defendants sold and delivered the said fertilizers 
to divers and sundry persons (except about four or five tons, 

( 810 ) still in their possession, worth about $75)) and received there- 
for cash money, notes, liens and other evidences of indebted- 

ness, some of which were made payable to the plaintiff and others to 
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the defendants ; and that defendants wrongfully and fraudulently have 
detained, misappropriated, misapplied and converted to their own use 
the cash received from the sale of said fertilizers, and have failed and 
refused to account for and turn over to the plaintiff the cash, notes, 
liens and other evidences of indebtedness of farmers or others for 
said fertilizers sold by them; that the defendants have wrongfully and 
fraudulently collected and appropriated to their own use a much larger 
amount of cash on account of their sales than they have paid to the 
plaintiff, and refuse to pay over the amount collected to plaintiff; and 
on or about 28 December, 1894, the said L. M. Little and J .  W. Hasty 
made an assignment of their partnership goods, merchandise, accounts 
and evidences of debts due them to E.  E. Marsh, one of their clerks, in 
which assignment plaintiff is not mentioned as a creditor, and have 
turned over to him and placed in his possession the debts due by pur- 
chasers of said fertilizers, as well as those payable to T;. M. Little & 
Co. as those payable to the Durham Fertilizer Company, and refuse 
and fail to deliver the same to the plaintiff, although demand so to do 
has been made; that in all these transactions the defendants were act- 
ing in a fiduciary capacity as to the said fertilizers and cash and 
evidences of debt taken therefor. 

"4. That on or about 25 December, 1894, the defendant L. M. 
Little, being the owner of real estate in Anson and Union counties, 
worth a large amount, viz., $4,000 or $5,000, executed a deed for the 
same to two or three different persons, who have lived with him in 
his immediate family, and over whom he exercises a large in- 
fluence, and some, if not all, of whom have been apprentices ( 811 ) 
to him, in which said lands he reserved a homestead, for a 
consideration therein named which affiant verily believes was not paid, 
with the intent to defraud the creditors of the said L. M. Little and 
L. M. Little & Co. Reference to said deeds, as registered, is hereby 
made as a part of this affidavit. 

"5. That the defendants still owe a second note, given on........ 
May, 1894, for $677.75, and due 15 November, 1894; the first note 
for a like amount, due 1 November, 1894, having been paid about 10 
December, 1894. 

"6. That the defendant L. M. Little took and fraudulently ap- 
propriated to his own use, of said fertilizers, in addition to those sold, 
several sacks thereof, of the value of $71, and fraudulently refuses to 
account and pay for the same to the plaintiff. 

" JAMES HAYES. ' ' 
"Sworn to and subscribed before me, 2 January, 1895. 

"F. H. WOLFE, 
"Clerk Superior Court." 
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The contract referred to in the foregoing affidavit is as follows: 

"BEAVER DAM, 5 February, 1894. 
To MESSRS. II. M. LITTLE & CO., Beaver Dam, N. C. 

"We will furnish you with- 
"Ten tons Durham Ammoniated Fertilizer, a t  $22.50 per ton, 

f .  o. b. Beaver Dam. 
"Ten tons Farmers' Alliance Official Fertilizer, a t  $24.35 per 

ton, f .  o. b. Beaver Dam. 
"Ten tons All Acid Phosphate, at $15.20 per ton, f.  o. b. Beaver 

Dam. 
"Ten tons D. B. Acid, at  $14.25 per ton, f. o. b. Beaver l)am- 

or as much as may hereafter be mutually agreed upon, at  
( 812 ) prices mentioned above. You hereby agree to order out this 

fertilizer by 1 May, 1894; settlement to be made on or before 
1 May, 1894, in the following manner, viz. : I n  cash 1 May for all cash 
sales, and your notes, payable 1 and 15 November, 1894, for all time 
sales. 

"For any time purchases you are to deposit with us the farmers' 
notes, liens and accounts, arising from the sale of the above named 
goods, and the same shall be held as collaterai security for the pay- 
ment of the notes provided for in this contract, and the proceeds of 
such collaterals must first be applied to the payment of your notes, 
whether they shall have matured or not. I t  is also agreed that any 
fertilizer shipped you under this contract is the property of this com- 
pany until your notes or accounts are fully paid; and it is further 
agreed that the notes, liens and accounts arising from sale of said 
fertilizer is and shall be the property of said Durham Fertilizer Com- 
pany until your notes or accounts with said company are fully paid, 
whether said evidence of farmers' indebtedness for the said fertilizer 
shall have been sent to said Durham Fertilizer Company as collateral 
or is still in your hands. Collaterals will be returned to you in ample 
time for collection. In  sending same to us, please ship by express or 
registered letter, placing a nominal value of $2.5 on the packages. 

' ( I t  is also further understood that the Durham Fertilizer Com- 
pany has the right to call notes to cover time payments at any time 
after shipment of the goods. 

' (For  the Durham Fertilizer Company, 
"L. A. CARR." 

( 813 ) " [Duplicate.] 

"We accept above contract. 
(Signed in duplicate.) "L. M. LITTLE & CO." 
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Defendant Hasty answers : 
1. That he, as managing partner of the firm of L. 39. Little & Co., 

executed to the plaintiff two notes for fertilizers purchased by said 
firm from the plaintiff, one of which he paid; but this defendant at 
this time does not recollect the exact amount of the unpaid note or 
the exact date at  which it was executed, and he has no knowledge or 
information sufficient to form a belief that the alleged copy contained 
in paragraph 1 of complaint is a true copy of said pote. 

2. That on or about 2 January, 1895, one James Hayes, the alleg- 
ed agent of the plaintiff, filed in this action his affidavit, sworn to 
before F. H. Wolfe, Clerk of the Superior Court of Union County, 
wherein he made sundry averments of fraud against the defendants L. 
M. Little and J. W. Hasty, partners, composing the firm of L. M. 
Little & Co., and after filing an undertaking in the sum of $100, 
moved, before said F. H. Wolfe, clerk as aforesaid, for an order of 
arrest against the defendants L. M. Little and J. W. Hasty; that 
thereupon F. H .  Wolfe, clerk of the Superior Court, as aforesaid, is- 
sued to the Sheriff of Union county, N. C., an order commanding him 
to forthwith arrest the said defendants and to hold them to bail in 
the sum of $1,000 each, to the effect that each of them shall at all 
times render himself amenable to the process of the court, etc.; that 
thereafter the defendants L. M. Little and J .  W. Hasty were arrested 
by the Sheriff of Union County, by virtue of said order, and 
that each of then1 gave bail in the sum of $1,000, as required ( 814 ) 
by said order, and are at  this time under bond for the per- 
formance of said order. 

3. That this defendant hereby denies, all and singular, the aver- 
ments of fraud imputed to or charged against him in the affidavits of 
the said James Hayes; that they are wholly untrue, and that he has 
done no act which would justify or authorize his arrest in this action 
or in his being held to bail in the sum of $1,000 or any other sum. 

4. That the amount of said bail is excessive and unjust, wholly un .  
authorized by the facts in the case, and entirely disproportionate to 
the amount of the undertaking fixed for the plaintiff in procuring the 
order, which is $100. 

Wherefore this defendant asks : 
1. That the issues of fraud raised by the affidavits of said James 

Hayes, the agent of the plaintiff, and this denial, be submitted to a 
jury before any judgment is rendered in this action, and to be tried 
as all other actions are tried before a jury. 

2. That the order of arrest heretofore issued in this action be set 
aside and the bail be discharged. 

3. That if cause be found for the arrest of defendants, said bail 
be reduced in anount. 
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The answer of the defendant Little was substantially the same as 
Hasty 's. 

The following issues were submitted by the court: 
1. "Are the defendants indebted to plaintiff, as alleged in the 

complaint d2"  Answer : '(Yes. " 
2. '(Have the defendants, or either of them, and if so which one, 

appropriated to their own use property held by them in trust for plain- 
tiff, or held by them as agents for plaintiff, under the con- 

( 815 ) tract between the plaintiffs and the defendants and applica- 
ble to plaintiff's debt?" ,Answer: " 'Yes,' as to Hasty; 

'No, ' as to Little. " 
3. "Have the defendants, or either of them, and if so which one, 

assigned or disposed of their property with intent by such assign- 
ment or disposal to defraud his creditor?"Answer: ( '  'No,' as to 
Hasty; 'Yes,' as to Little." 

The defendants tendered this issue, which the court refused to 
submit, and the defendants excepted: 

"Have the defendants, or either of them, and if so which one, ap- 
propriated to their own use property held by them in trust for plain- 
tiff or held by them as agents for plaintiff, under the contract between 
the plaintiff and the defendants, with  intent  b y  such appropriation to  
hinder, delay and defraud their creditors?" 

At the conclusion of the evidence in the case counsel for the de- 
fendants submitted to his Honor a written prayer for instructions, of 
which the following is a copy, viz. : 

"1. A debtor unable to pay his indebtedness in full has a right to 
prefer creditors if he makes no reservation for his own benefit, to the 
injury of creditors unprovided for;  and reservation by a debtor of a 
homestead which creditors could not sell is not such a benefit reserved 
as can be said to be to the injury of creditors. 

"2. That the deed of assignment from L. M. Little & Co. to E. E. 
Marsh, the record of which was introduced by the plaintiff, does not 
upon its face convey any accounts, notes, goods or other property be- 
longing to the plaintiffs and held in trust by defendants for the plain- 
tiff. 

' ( 3 .  Fraudulent intent is a question of fact for the jury and not 
for the court, and is never presumable when fairly reconcilable with 
honesty; and the relation of master and servant is not such a one as 

will raise a presumption of fraud in a conveyance from master 
( 816 ) to servant, the master being insolvent; but the conveyance 

being fair and square upon its face, the intent must be proved 
aliunde. " 
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The court refused to give these instructions, and defendants ex- 
cepted. 

Upon the pleadings and evidence the court directed a verdict for 
plaintiffs and rendered the following judgment: 

'(The jury having found the issues in favor of plaintiff, viz., that 
the defendants are indebted to the plaintiff, as alleged in the com- 
plaint; that the defendant J. W. Hasty has appropriated to his own 
use property held by him in trust for the plaintiff and held by them 
as agents of the plaintiff, under a contract between the plaintiff and 
the defendants, and applicable to plaintiff's debt, and that the defen- 
dant L. M. Little has assigned and disposed of his property with in- 
tent by said assignment or disposal to defraud his creditors; i t  is, on 
.motion of A. Burwell and H. B. Adams, attorneys for the plaintiff, 
adjudged that the plaintiff do recover from the defendants J. W. 
Hasty and L. M. Little, individually and as partners, the sum of 
$708.70, with interest on $677.75 from 19 August, 1895, till paid, and 
the costs of this action, to be taxed by the clerk; and i t  is further 
adjudged that the motion of the defendants to set aside the order of 
arrest heretofore issued and served on the defendants in this action be 
disallowed. I t  is further adjudged that execution issue against the 
property of the defendants for the payment of said judgment ; 
and if property sufficient to satisfy said judgment cannot be ( 817 ) 
found, that execution issue against the person of said defen- 
dants, according to law." 

The evidence was quite voluminous, but it is unnecessary to set i t  
out. Defendants appealed. 

Bz~rwel l ,  Walker  & Cansler for plainti f .  
P. I. Osborne and Battle & Mordecai for defendants. 

MONTGOMERY, J. This action was commenced by the plaintiffs 
against the defendants, as partners, to recover the amount due on a 
promissory note. No denial of the debt was made, and a judgment 
for the indebtedness claimed was entered up in favor of the plaintiffs 
against the defendants, without objection. The appeals by both de- 
fendants in the case are not from the judgment declaring. the debt, 
but from the order made in reference to the ancillary remedy of ar- 
rest and bail, which the plaintiffs had availed theinselves of to better 
secure the fruits of their recovery. The order of arrest was issued 
upon affidavit made by the plaintiffs7 agent under subsection 2 of sec- 
tion 291 of The Code, and, it would seem, under subsection 5 also. 
This Court has declared in repeated decisions that the vendees in con- 
tracts of sale which contained provisions similar to the ones executed 
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between the parties to this suit occupy a fiduciary relation-a relation 
of trust and confidence-to the vendors in respect to the property in 
the possession of the vendees for the benefit of the vendors, and that 
such agent and trustees are subject to arrest if they commit a breach , 

of the trust by converting to their own use the property so held by 
them. Travers v. Deaton, 107 N. C., 50.0; Boyk in  v. Maddrey, 114 N.  
C., 89; Guano Co. v. Bryan,  ante, 576. Upon the trial of the issue of 
fraud the jury found that the defendant Little had assigned and dis- 

posed of his property with intent by such assignment to de- 
( 818 ) fraud his creditors. Upon this finding his Honor continued 

the order of arrest from which Little appealed, and we will 
first take up and dispose of his appeal. 

The affidavit of the plaintiff charges Little with conveying his real 
estate, of considerable value, to some persons who had formerly been 
his apprentices, with intent to defraud his creditors, individual and 
partnership. There was no allegation that he had removed or disposed 
of his personal property with intent to defraud his creditors, nor was 
there fraud alleged in the contraction of the debt. The testimony 
tended to prove that the defendant had made fraudulent conveyances 
of his real estate, and his Honor instructed the jury to find the issue 
of fraud against him, if they believed a,ll the testimony. There was no 
error in the instruction of the court. The conveyance of real estate 
by a debtor to defraud his creditors does subject him to arrest. Sub- 
section 5 of section 291 of The Code applies to real as well as personal 
property. The Code, see. 3765 (6) .  We are not inadvertent to the 
case of Bridgers v. Taylor, 102 N .  C., 86; but the decision there, made 
before subsection 2 of section 291 of The Code was amended, was 
upon the meaning of the words "taking, detaining and converting 
property," the Court deciding that they erhraced personal prperty 
only. The words "removed or disposed of," used i n  subsection 5 of 
the same section, are words different and of broader meaning from 
those used in subsection 2, and are broad enough to comprehend real 
estate. 

The affidavit upon which the order of arrest was issued contained 
allegations of fraudulent misappropriation, by both of the defendants, 
of the goods and money and notes of the plaintiff which the defen- 

dants had in their possession. The law presumes that Little 
( 819 ) had knowledge of the contract and, as a consequence: of the 

fiduciary relation which it created between both of the defen- 
dants and the plaintiff as to the property the defendants had in their 
hands for the plaintiff's benefit, although Little did not sign it or 
know of its execution. If he had known or connived at  the misap- 
propriation of the property, which the jury found Hasty had been 
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guilty of, such knowledge or connivance would have made Hasty's act 
his act as well, although in fact he did not execute the contract with 
Hasty. Of course, if Little had had knowledge at  the time he executed 
with Hasty the assignment to filarsh that the latter was to receive the 
property which belonged to the plaintiff, and to apply it to other 
creditors than the plaintiffs, he subjected himself to arrest for the 
fraud. On the trial the defendant testified: "I am a farmer; was 
lately engaged in business at  Beaver Dam, under the style of L. M. 
Little & Co.; live four miles from there; was a partner, but had noth- 
ing to do with its management; Hasty was managing partner. I did 
not sign contract or know anything about i t  till I was arrested; knew 
nothing of the condition of the concern; thought i t  was in good con- 
dition. The understanding was that it should be run on a cash basis ; 
knew nothing of its bad condition until I returned from Statesville, 
about December, 1894; knew nothing of books, nor made entries, nor 
examined books ; bought no goods, made no orders ; was not present at  
taking of stock ; knew they were selling guano, but did not know what 
disposition was made; I handled none of the proceeds of it. The 
firm made an assignment ; Hasty and I signed the assignment ; at  the 
date of this I had no knowledge of debts held in trust by the firm, 
nor of guano held in trust by the firm. I bodght guano as any other 
customer. I ginned cotton for the firm sufficient to pay for the guano. 
I don't recollect having a conversation with Hayes; don't 
think I ever saw Hayes before yesterday." There was no tes- ( 820 ) 
timony introduced contradictory or inconsistent with that of 
the defendant. 

Defendant Hasty 's Appeal.-The order of arrest, so far  as the 
defendant Hasty is concerned, ought to have been continued, for the 
reason that his counter-affidavit, purporting to meet the facts alleged 
against him in the affidavit of the plaintiff's agent, upon which the 
order of arrest was issued, did not contain a denial of the facts and 
charges set out against him in the plaintiff's affidavit. Section 3 of 
defendants' affidavit and answer is a confession that the facts stated 
in the affidavit of the plaintiff's agent were true. The defendants' 
denial, such as it was, was simply a legal construction, by himself, of 
the meaning and effect of the acts charged against him. The facts 
alleged in the affidavit of the plaintiff's agent were sufficient, if true, 
to warrant the issuing and continuation of the order of arrest, and 
the construction as to the legal effect of these acts and charges put 
upon them by the defendant was an erroneous one. Guano Co. v. 
Bryan, ante, 576. However, no motion was made by the plaintiff to 
dismiss the motion of the defendant to set aside the order of arrest, 
and the parties went to a trial of the issue of fraud. The plaintiff 
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tendered the following issues (with others not necessary in this con- 
nection to mention) : "Have the defendants, or either of them, and 
if so which one, appropriated to their own use property held by them 
in trust for the plaintiff or held by them as agents for the plaintiff, 
under the contract between the plaintiffs and the defendants, and ap- 
plicable to the plaintiff's debts?" The defendants tendered an issue 
in the same language as the one offered by the plaintiff, except with 
the words "with intent by such appropriation to hinder, delay and 
defraud their creditors" substituted for the words in plaintiff's issue, 

"and applicable to the plaintiff's debts." The issue tendered 
( 821 ) by the defendant was rejected and the one tendered by the 

plaintiff accepted. The defendants excepted. The jury ren- 
dered their verdict in favor of the plaintiff, and thereupon his Honor 
continued in force the order of arrest, and the defendant appealed. 

His Honor committed no error in submitting the issue tendered by 
the plaintiff and in rejecting the one tendered by the defendants. In 
Boykin  v. Maddrey ,  supra,  i t  is held that the intent with which the 
trustee or agent commits a breach of trust is immaterial to be proved. 
A misappropri$tion carries with i t  a fraudulent purpose and intent, 
as a matter of law. The learned judge who delivered the opinion of 
the Court in that case said: "The law gives to a plaintiff, whose money 
or property has been put beyond his reach by his agent or trustee by 
an act in violation of his duty, the remedy of arrest and bail, that he 
may the better compel his unfaithful agent or trustee to make amends 
for his unfaithfulness, and i t  'turns a deaf ear' to one who woulcl 
excuse himself by asserting that he did not mean to do wrong when 
consciously doing that which was a breach of the trust reposed in him. 
* * " Good intentions do not at  all lessen the wrongfulness of a 
breach of trust, or, rather, the law will not allow one to say that he 
violated its plain precepts with good intentions." The defendant did 
not introduce a particle of evidence calculated to show any cause or 
reason for vacating the order of arrest. The testimony of the plain- 
tiff, none of which was objected to by the defendant Hasty, 111 tended 
to show that he had committed a breach of the trust reposed in him 
by the plaintiff by wrongfully misappropriating and converting to his 
own use, as their agent and trustee, the plaintiff's property. The de- 

fendants asked the court to instruct the jury that the deed of 
.( 822 ) assignment from the defendants to Marsh did not upon its 

face convey the property of the plaintiff held in trust by the 
defendants for the plaintiff. His Honor refused to give the instruc- 
tion, and the defendants excepted. There' was no error in the ruling 
of the court. Whether or not the deed of trust conveyed the property 
of the plaintiff upon its face, as a matter of law, is immaterial, so 
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fa r  as the investigation before the court was concerned. As a matter 
of fact, undisputed, the defendant Hasty actually turned over to Marsh 
the notes and guano which belonged to the plaintiff. There was no 
error in his Honor's continuing and keeping in force the order of ar- 
rest as to both defendants. 

No Error. 

AVERY, J. I dissent from so much of the opinion as holds the de- 
fendant Little to be liable to arrest. Bridgers v. Taylor, 102 N. C., 86. 

Cited: Gregory Co. v. Davis, 132 N. C., 98; Organ Co. v. Srqder, 
147 N. C., 272. 

J U L I A  E. WOODCOCK v. J. B. BOSTIC 

NORTGAGOR AND MORTGAGEE-PURCHASERS OF EQUITY OF REDEXPTION-ACTION ON 

AGREEMENT OF PURCHASER OF MORTGAGED LAND TO PAY THE ~ I O R T G A G E  
DEBT WHEN ASSIGNED TO STRANGER-PARTIES NOT PRIVY TO CONTRACT. 

1. The purchaser of land subject to mortgage, who assumes the payment of the 
mortgage debt, becomes, as  between himself and his vendor, the principal 
debtor, and the liability of the vendor (mortgagor) as  between the parties 
is tha t  of surety. 

2. I n  equity a creditor may have the benefit of all collateral obligations for the 
payment of the debt which a person standing in the relation of a surety for  
others holds for  his indemnity, and hence the assignee of a mortgage debt 
vhich has been assumed by the purchaser of the equity of redemption may, 
in foreclosure proceedings, have a deficiency judgment against such pur- 
chaser by praying for  the equitable relief of subrogation. 

3. The written &sumption of the mortgage debt by the purchaser of the equity 
of redemption in land, and his agreement with the mortgagor and mort- 
gagee to pay the same, are entirely personal to  such mortgagor and mort- 
gagee, and cannot be assigned to the purchaser of the mortgage debt, so as 
t o  enable him to  maintain a n  independent action a t  law upon i t .  

ACTION heard on complaint and demurrer, before Graham, ( 823 ) 
J., a t  March Term, 1895, of BUNCOMBE. 

The complaint, after alleging the execution of a note for $5,500 by 
defendant D. D. Suttle to the defendant, J. B. Bostic, secured by deed 
s f  trust, its assignment for value to the plaintiff, and its nonpayment, 
further set out : 

3. That on 6 February, 1892, the defendant J. M. Ray contracted 
i n  writing with the defendant J. B. Bostic, for a valuable considera- 
tion, to pay the said note to the plaintiff, and to protect and save the 
defendants Bostic and Suttle from any and all liability by reason of 
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and arising out of the same, which said contract was transferred and 
delivered to the plaintiff by the defendants J. B. Bostic and D. D. 
Suttle, and is in words and figures as follows, to-wit : 

"This contract, made and entered into this 6 February, 1892, by 
and between J. M. Ray, of the county and State aforesaid, and J. B. 
Bostic, of said county and State : 

" Witnesseth, that whereas the said J. B. Bostic and D. D. Suttle 
are indebted to Nrs. J. E. Woodcock in the sum of $5,500, which said 
sum is secured by a deed of trust upon the land conveyed by E. H. 

Wright and wife to said J. M. Ray by deed bearing date the 
( 824 ) ............ day of ................, 1892 ; and whereas the said Ray has 

purchased said land, subject to said deed of trus't, and as- 
sumes and agrees to pay the said debt : Now, therefore, for and in con- 
sideration of the sum of $10 to hiin in hand paid by the said J. B. 
Bostic, the said J. M. Ray does hereby assume and agree to pay the 
aforesaid debt of n h .  Julia E. Woodcock, and further agrees to pro- 
tect and save the said J. B. Bostic and D. D. Suttle from any and all 
liability by reason of or from the same. 

"In testimony whereof, the said J. &I. Ray has hereto set his hand, 
this day and date first above written. 

"JAMES M. RAY." 

That the said defendants Bostic and Suttle, having failed to pay 
the interest upon the-said note as the same became due and payable, 
at and before the commencement of this action, the said note and every 
part thereof became due, and the said defendant James 11. Ray, by 
virtue of his said contract, became indebted to the plaintiff the amount 
of said note, to-wit, the sum of $5,500, with interest on the same 
from 2 February, 1893, no part of the said note having been paid, 
save and except the interest on said note from 2 August, 1890, up to 
2 February, 1893. 

"Wherefore the plamtiE prays judgment for the sum of $5,500, 
with interest on said sum at  8 per cent from 2 February, 1893, and 
interest on the sum of $220 from 2 August, 1892, until paid, and the 
costs of this action." 

The demurrer was as follows: 
The said complaint does not state facts sufficient to constitute a 

cause of action against the said James M. Ray, in that : 
( 825 ) 1. The cause of action therein undertaken to be alleged 

is founded upon an alleged contract which was executed be- 
tween this defendant and his codefendant, J. B. Bostic, only, to which 
the plaintiff m7as not a party and under which she could not claim 
anything. 
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2. No contract is alleged to  have been entered into between the 
plaintiff and this defendant or to which the plaintiff and this de- 
fendant were both parties. 

3. No consideration is alleged to have passed from the plaintiff to 
this defendant as the foundation of any contract between them or to 
which they were both parties, and no contract under seal is alleged to 
have been executed between them or to which they were both parties. 

4. The contract alleged in said complaint, upon which this de- 
fendant is sought to be charged, is therein stated to have been en- 
tered into only between this defendant and his codefendant, J. B. 
Bostic, and D. D. Suttle and plaintiff were not parties. 

5. That the contract alleged in the complaint aforesaid is not one 
which could be assigned to the plaintiff. 

6. That the contract alleged in the complaint, aforesaid, as hav- 
ing been entered into between the defendant and his codefendant, J. 
B. Bostic, is a contract of indemnity or guaranty to his said codefend- 
ants, and could not be assigned to the plaintiff. 

7. That no cause of action is stated in said complaint in behalf of 
the plaintiff against this defendant, in that i t  is simply in said com- 
plaint alleged against this defendant, upon the contract charged to 
have been executed by him, that this contract was one entered into 
between this defendant and his codefendant, J. B. Bostic, only, for 
the purpose of indemnifying, guaranteeing and saving harmless said 
J. B. Bostic and D. D. Suttle from any liability to the plain- 
tiff on another and previous contract or other and previous ( 826 ) 
contracts alleged to have been entered into between the plain- 
tiff and said J. B. Bostic and D. D. Suttle, to which this defendant 
was not a party. 

His Honor overruled the demurrer, and defendant J. 31. Ray ap- 
pealed. 

Jones  & Barnard  for plaintiff. 
P. A. S o n d l e y  for d e f e n d a n t  J .  M .  R a y .  

MONTGOMERY, J .  On 2 August, 1890, J. B. Bostic conveyed to 
D. D. Suttle a tract of land for the price of $5,500, Suttle at the same 
time executing his bond for the purchase money and securing the 
same by a deed of trust on the land. Bostic assigned the bond to the 
plaintiff, Julia E .  Woodcock, for value. Afterwards the defendant 
Ray became the purchaser of the land from Suttle, or his grantee, an& 
entered into a written agreement with Bostic and Suttle, in which he, 
after reciting the indebtedness of Bostic and Suttle to the plaintiff, 
and declaring that i t  was secured by a deed of trust upon the land in 
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which he had bought, subject to the same, assumed and agreed with 
Bostic and Suttle to pay the aforesaid debt of Julia E. Woodcock, and 
also to protect and save Bostic and Suttle from any and all liability by 
reason of or from the same. Bostic and Suttle assigned and trans- 
ferred this assumption and guaranty to the plaintiff. 

This action was commenced by the plaintiff against the defendant 
upon his assumption and guaranty. I t  is in form an action ex con- 
t r a c t ~ .  The bond of Suttle to Bostic, which Bostic assigned to the 
plaintiff, is only mentioned in the complaint as a recital to explain 
what was the exact amount of defendant's assumption and that the 
debt was still due. The trustee named in the deed which secured the 

bond is not a party to the action, nor is there any prayer for a 
( 287 ) foreclosure of the trust and for a personal judgment against 

the defendant Ray for any deficiency; neither is there any 
equitable subrogation invoked, by which the assumption of the de- 
fendant might be subjected to the satisfaction of the bond. This action 
is under the old form of ussumpsit, and is against the defendant on his 
promise made to Bostic and Suttle under their assignment of the same 
to the plaintiff. The plaintiff insists that she can recover both on the 
assignment of Bostic and Suttle to her of the defendant's assumption, 
and on the broad ground that the defendant is liable to her directly, 
even if the assignment of the assumption of the defendant had not 
been made to her by Bostic and Suttle, because of the promise made 
by the defendant to Bostic and Suttle to pay her debt. We will dis- 
cuss the last proposition first. 

The proposition is that, at law, a third person may maintain an 
action upon the promise of one person to another for the advantage 
and benefit of the third. There is conflict of judicial opinion on the 
question. The affirmative is held in many of the States, including 
New York. Burr v. Beers, 24 N. Y., 178. I n  others of the States, in- 
cluding North Carolina, the contrary is held. Peacock v. Willianzs, 
98 N. C., 324; Morehead v. Wriston, 73 N. C., 398. But the plaintiff 
insists, further, that Suttle ought to be considered a mortgagor and 
the defendant Ray a vendee who has purchased and agreed to pay 
the mortgage debt to Bostic, the latter to be considered a mortgagee; 
and that between them Bostic has become the surety and Ray the prin- 
cipal debtor, and that the plaintiff stands in the shoes of Bostic by 
virtue of his assignment of his bond to her, and that therefore she 
ought to be subrogated to the rights of Bostic and have the assumption 
of Ray subjected to the payment of the plaintiff's debt. This is a 

sound principle of equity. I n  New Jersey and Massachu- 
( 828 ) setts i t  has been held that the liability of the grantee of a 

. mortgagor who has promised and assumed to pay the mort- 
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gage debt can be enforced in equity by the mortgagee or his assignee 
by the application of the principle of equitable subrogation. Hayden 
v. Snow, 14 Fed., 70. In  the case of Keller v. Ashford, 133 U.  S., 610, 
the same principle is declared, and iMr. Justice Gray, who delivered 
the opinion, quoted with approval from Crowwell v. Hospital (N. J .  
Court of Errors),  as follows : "The right of a mortgagee to enforce 
payment of the mortgage debt, either in whole or in part, against the 
grantee of the mortgagor does not rest upon any contract of the 
grantee with him or with the mortgagor for his benefit." The pur- 
chaser of land subject to mortgage, who assumes and agrees to pay 
the mortgage debt, becomes, as between himself and his vendor, the 
principal debtor, and the liability of the vendor as between the parties 
is that of surety. In  equity a creditor may have the benefit of all col- 
lateral obligations for the payment of the debt which a person stand- 
ing in the relation of a surety for others holds for his indemnity. I t  
is in the application of this principle that decrees for deficiency in 
foreclosure suits have been made against subsequent purchasers who 
have assumed the payment of the mortgage debt and thereby become 
principal debtors as between themselves and their grantors. But the 
plaintiff here has not brought her action in this form and with this end 
in view. Her action is not for equitable subrogation to get the benefit 
of a security held by her debtor, Bostic. She alleges in her complaint 
that she owns the assumption and promise made by Ray to Bostic and 
Suttle, and seeks to enforce i t  against Ray in her own right at law, 
without any prayer for equitable relief or stating any element of 
equity in her complaint. She cannot therefore have equitable 
relief, because she has prayed for none. ( 829 ) 

We will now take up and discuss the proposition of the 
plaintiff, that she can recover upon assignment of the assumption and 
guaranty of the defendant made to Bostic and Suttle and by them 
transferred to her. The question for decision then is, is the assump- 
tion and guaranty assignable? If i t  is, then the plaintiff can maintain 
her action; if i t  is not, she must fail. Section 55, C. C. P., which is 
section 177 of The Code, with a slight alteration, was almost a literal 
transcript of sections 111 and 112 of the New York Code when our 
Code of Civil Procedure was adopted. Those sections of the New York 
Code produced so much litigation and involved the courts in so great 
perplexities in their attempts to arrive at  some uniformity of decision 
in construing them that the Legislature of that State, to declare with 
some degree of certainty what things might be the subject of assign- 
ment, repealed them and enacted in their place (now section 1910 of 
the New York Code) the following provision: "Any claim or demand 
can be transferred, except in one of the following cases: 1. When i t  
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is to recover damages for personal injury or for a breach of promise . 
to marry. 2. When it is founded on a grant which is made void by a 
statute of the State, or upon a claim to or interest in real property, a 
grant of which by the transfer would be void by such a statute. 3. 
Where a transfer thereof is expressly prohibited by a statute of the 
State or of the United States or would contravene public policy.'' In  
New York it might be that under their statute an agreement and as- 
sumption like the one sued on in this action would be the subject of as- 
signment, but in North Carolina we have no such statute. Section 177 

of the Code contains the law by which we are to be governed in 
( 830 ) arriving at  a conclusion. We have no decisions of this Court 

upon that section of The Code bearing directly on the particu- 
lar point raised in this case, nor any general rule of construction of this 
statute by which we might be aided in our investigations. In  Petty v. 
Rousseazc, 94 N. C., 355, it would seem that something like a general 
rule had been laid down, but Ashe, J., who wrote the opinion in that 
case, was inadvertent to the change which had been made in the New 
York Code by the repeal of sections 111 and 112 thereof and the adop- 
tion of section 1910, which we have quoted in full above, in their 
places,. and quoted section 1910 in full as being the annotations of 
Mr. Bliss upon sections 111 and 112. He quoted by mistake the 
amended law of New York, instead of, as he supposed, the construction 
which Mr. Bliss put upon sections 111 and 112, which had been re- 
pealed. So the opinion in that case does not aid us, for it was really 
based on the then statutory law of New York. Upon a merely cursory 
examination into the matter it will appear that many inconsistencies 
and incongruities must attend the assignment of an agreement like 
the one before us. If an assignee can make no possible use of the 
thing assigned to him, the assignment is a vain thing. If the courts 
would not and could not entertain a suit a t  the hands of an assignee, 
because of the uselessness to him in any event of the thing transferred, 
how can i t  be said that such a thing is assignable? The law could not 
say that a matter, even though based on contract, could be assigned if 
it could not possibly be of use to the assignee. The law means, when 
it says that a thing is assignable, that the assignment carries with it 
rights of property, and that those rights can be enforced in the courts. 
I t  would seem to be clear, too, that a thing, to be assignable, must be 

the subject of assignment generally, to every one, and not be 
( 831 ) confined in its application to particular persons. I t  cannot 

be that the same subject-matter of assignment can be assigned 
to one person and not to another person. I t  is difficult to understand 
how the subject of assignment can be limited in its transference to 
particular persons-good if assigned to some persons, and of no avail 
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if assigned to others. Now, what use could a stranger make of the 
agreement sued on in this case if i t  had been assigned to him instead 
of to the plaintiff? Suppose a stranger was the owner by assignment 
of this agreement, and had brought suit upon it, what would his com- 
plaint he and what kind of a judgment would he pray for? The 
complaint would have to state that the defendant had promised to pay 
a note due, not to himself, but to Mrs. Woodcock, and that he was the 
owner by assignment from Bostic and Suttle of the defendant's prom- 
ise to do so. He could not demand judgment that the money be paid 
to him, because his complaint stated that it was due to Mrs. Wood- 
cock. He could not ask that the money be paid to 1 \ h .  Woodcock, 
for he could not prosecute an action in her name nor have any judg- 
ment pronounced for or against her in a suit where she was not a 
party. In  truth, the court could give no judgment. * So, looking at 
the matter in all its bearings, we are constrained to say that the as- 
sumption and promise sued on in this action is entirely personal to 
Bostic and Suttle, with whom it was made, and is not assignable, 
although it would pass to the personal representative of Bostic in case 
of his death, and that the plaintiff cannot maintain this action upon 
it. His Honor erred in overruling the demurrer of the defendant. 

Error. 

Cited: James v. R. R., 121 N. C., 527; Woodcock v. Bostic, 128 
N. C., 244; Gastonia v. Engineering Co., 131 N. C., 369; Voorhees v. 
Porter, 134 N. C., 596; Wood v. Kincaid, 144 N. C., 395; Baber v. 
Hanie, 163 N. C., 593 ; Bryan v. Canady, 169 N. C., 582. 

1. The unregistered allotment of a homestead is competent evidence, unless ob- 
jected to i n  apt  time. 

2. A return to an  appraisenlent of a homestead which states that  the appraisers 
were summoned by the sheriff and sworn, and to  which the appraisers signed 
their names, under seal, witnessed by the sheriff, is properly executed. 

3. I n  the trial of an  action to  recover land purchased a t  execution sale, evidence 
i s  not admissible to attack the return of the homestead appraisers vhich on 
i ts  face appears sufficient. 

4. I t  is  allowable for appraisers of a. homestead to  amend their return before i t  
has been filed. 
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ACTION for the recovery of land, tried before Graham, J., and a 
jury, at   arch Term, 1895, of BUNCOMBE. 

At the conclusion of the evidence his Honor intimated that the 
plaintiff could not recover, and thereupon the plaintiff submitted to 
a nonsuit and appealed. 

The material points in the case are stated by Associate Justice 
Furches. 

'CV. W .  Jones and J .  M .  Gudger, Jr.,  for p la in t i f .  
W .  J .  P e e k  and Locke Craig for defendants. 

FURCHES, J. This is an action of ejectment by a purchaser at exe- 
cution sale against the defendant in the execution, in which the court, 
at the close of the evidence, intimated the opinion that the plaintiff 
could not recovgr, and thereupon the plaintiff submitted to a nonsuit 

and appealed. . 
( 833 ) The court below does not state upon what reason this 

opinion was founded, but the reason assigned in the argu- 
ment here to support the judgment of the court below was that the 
defects in the assignment of defendant's homestead rendered it void, 
and, this being so, the sale at which plaintiff bought was void and he 
got no title. 

Defendants7 counsel assigned several grounds upon which he con- 
tended that the judgment of the court should be sustained. The first 
was that the homestead allotment had not been registered, as provided 
by law, and therefore could not be offered in evidence; but upon an 
examination of the record we find that it was put in evidence by plain- 
tiff, without objection, and was therefore made competent, just as a 
deed which had not been registered may be introduced on a trial if 
there is no objection, and it then becomes competent. So it is not 
necessary to decide how i t  might have been if the objection had been 
made, as this point is not raised. 

Another objection to the appraisers7 return is that it does not ap- 
pear that the appraisers were sworn and signed the same, as the law 
provides; but we think a fair interpretation of this paper shows that 
it was. I t  states that they were summoned by the sheriff and sworn. 
To this they signed their names, under seal, and this is attested by the 
sheriff. So i t  would seem from the paper itself that i t  was properly 
executed. 

I t  is further contended by defendant that, without the survey at- 
tached, the return is defective in its description. But counsel ad- 
mitted that with this, taken as a part of the return, i t  is a sufficient 
description of the homestead allotted the defendant, and of the excess. 
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The return of the appraisers includes this survey, which they attach 
to the paper they sign as a part of their return; and this makes i t  in 
effect the same as if they had incorporated it in the body of 
their return; and this makes the return, on its face, complete ( 834 ) 
and sufficient in law to authorize the sale under which plain- 
tiff purchased. But defendant contended that when the return mas 
first drawn and signed by the appraisers this survey was not attached 
and made a part of the return, but afterwards it was amended, or a 
new report drawn and signed by them, making the survey a part of 
their report. And defendant was allowed by the court, under the ob- 
jection and exception of plaintiff, to introduce evidence to show this 
fact. In this there was error. The only object of this evidence was to 
attack the return of the appraisers, which appeared to be sufficient on 
its face by collateral evidence. This cannot be done. Welch v. Welch, 
101 N. C., 565; Burton v. Spiers, 87 N. C., 87; Xpoon v. Reid, 78 N. 
C., 244. But this amendment seems, from this evidence (even had it 
been competent to attack it collaterally), to have been made before the 
report was filed-while i t  was yet in fieri-and, this being so, they 
had the right to make it. Pate v. Harper, 94 N. C., 23. There is 
error, and the judgment of the court below must be set aside and the 
case restored to the docket for trial. 

Error. 

Plaintiff and defendants, who have been served with process in a n  action, are 
deemed to have legal notice of all proceedings in the action a t  the regular 
term of the court, and cannot, after  lapse of a year from the entry of a 
judgment, have it set aside, under section 274 of The Code. 

NOTIOX made by Sarah A. Sluder, one of the plaintiffs in the action 
above named, at December Term, 1894, of BUNCOMBE, to vacate the 
judgment entered in said action at August Term, 1893, of said court. 
The motion was made and heard before Boykin, J., on Saturday, the 
last day of said December term of said court, but no motion nor notice 
of motion had been made or given by said Sarah A. Sluder previous 
to said last-mentioned date. 

Defendants resisted the motion, upon the ground that the same 
had not been interposed until more than a year after the rendition of 
the judgment in the action, at August Term, 1893, which, being a final 
judgment, could be assailed and vacated only by an independent 
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action. His Honor, upon the affidavit of the said plaintiff, granted 
her motion and made the order vacating the said judgment of August 
Term, 1893, and granting the said plaintiff leave to amend her com- 
plaint. 

The defendants excepted to said ruling and order, and appealed. 

Moore & Moore for plaintiffs. 
J .  H. Merrinzon for defendants .  

FURCHES, J. This is a motion, made at December Term, 
( 836 ) 1894, to set aside a judgment of the Superior Court taken at 

August Term, 1893. The motion being made more than a 
year after the judgment was rendered, it cannot be set aside for ex- 
cusable neglect, under section 274 of The Code, unless the party mak- 
ing it has had no notice of the existence of the judgment until within 
one year prior to the time of making the motion. The feme plaintiff, 
in her affidavit in support of her motion to set aside the judgment as 
to her, says that she did not know, until about "four months before 
making the motion, that her husband had attempted to settle the case 
or to have the same dismissed." By this we understand that she had 
no actual notice of the judgment until about four months before mak- 
ing the motion. 

The opinions of this Court have not always been uniform as to 
this matter of notice. But in i l l c l e a n  v. McLean,  84 N.  C., 366, where 
a summary of the decisions on the subject is made, i t  is held that 
plaintiffs and defendants who have had personal service of process 
have legal .notice of any judgment entered at  a regular term of the 
court in their actions, and that only such defendants as are not affected 
by such personal service of process, duly made, may avail themselves 
of a want of notice to enable them to make this motion after the lapse 
of one year from the date of the judgment. According to this rule 
which now seems to be settled as the law governing motions made under 
section 274, the court had no power to make the order appealed from, 
and there is error. The order made at  December Term, 1894, must 
be vacated and the judgment at August Term, 1893, allowed to stand 
as the judgment of the Court. 

Error. 
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( 837 
MORRISTOWN MILLS COMPANY v. W. M. LYTLE ET AL. 

W I T N E S S  FEES-CONSOLIDATION OF ACTIOXS-COSTS-RETAXATION OF COSTS- 
APPEAL. 

1. Where several actions pending in a court TTere consolidated into one a t  the 
return term, and a t  a subsequent term there v a s  a n  entry of (( judgment 
against both parties, plaintiffs and defendants, for their costs in each 
case," the witnesses summoned were entitled to prove but one attendance 
and i n  one action, and but one bill of costs could be taxed. 

2. An appeal lies from an order retaxing costs and continuing a former judg- 
ment. 

MOTION to retax bills of costs, heard before Robinson, J., at August 
Term, 1895, of BUNCOMBE. 

The motion was allowed, and the witnesses who had been allowed 
to prove attendance and mileage in several cases consolidated into one, 
and whom the order restricted to the privilege of proving but one 
attendance and mileage in one case, appealed. 

J .  C. Martin for p1ainti.f~. 
Charles A. Webb for defendants. 

CLARK, J .  There were eight actions against the same defendants. 
A t  the return term al190f said actions were consolidated into one. 
This was admitted below, though the order of consolidation could not 
be found. At a subsequent term (August, 1893) the minutes show the 
following entry (naming these cases) : "Judgment against both par- 
ties, plaintiffs and defendants, for their costs in each case." Under 
this the clerk taxed eight several bills of cost, permitting, it would 
seem, the same witnesses to prove attendances in all eight 
cases. This was a motion made at August Term, 1895, tp set ( 838 ) 
aside the judgment as irregular and void, and to retax the 
costs. The court properly adjudged that witnesses in said consolidated 
actions were entitled, after the order of consolidation, to prove but 
one attendance and in one action. This was the object of the order 
of consolidation. This is not the case of a creditor's bill, where a 
witness may be summoned to testify in behalf of several different 
parties as to ehtirely different matters, nor is i t  the case of a witness 
attending court at the same term to testify in several different cases. 
But after the consolidation of these actions, at the return term, there 
was thenceforward but one single action, and a witness could prove his 
attendance only in that case, for there was but one, and only one bill 
of cost could be taxed. So much of the judgment as modified the pre- 
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vious judgment was iniprovidently made. The bill of costs should 
simply be retaxed, in accordance with the judgment at August Term, 
1895. This is not an appeal from a judgment for costs, after the sub- 
ject-matter of an action has been disposed of, Such appeals the Court 
will not entertain. But this is an appeal from an order retaxing costs 
and construing a former judgment, and is reviewable. I t  is an ad- 
ditional instance to those given in El l io t t  v. T y s o n ,  117 N.  C., 114. 

Modified and Affirmed. 

C i t e d :  S .  v. H o r n e ,  119 N .  C., 854. 

XILTON HdRDING ET AL. V. JOHN HART ET .?L. 

Upon a reference, under The Code, the parties agr'eed that  the referees should 
determine the case as  arbitrators, but before the close of the evidence, and 
before the award mas made, the defeildants served notice, in writing, Te- 
voking the agreement to  arbitrate. The referees, nevertheless, ignoring the 
notice, made their award, to  which defendants excepted. The court set 
aside the a~vard,  and plaintiffs appealed: Held, that  the order mas only 
interlocutory and the appeal was premature; the plaintiffs should have ex- 
cepted and had their exceptions noted on tM? record, so tha t  the whole 
matter might be brought up on appeal from the final judgment. 

MOTION to set aside an award of arbitrators, before Robinson,  J . ,  
a t  December Term, 1895, of BUNCOMBE. 

His Honor granted the motion, and plaintiffs appealed. 

W .  W .  Jones  a n d  V .  S. L u s k  for plaintiffs.  
Moore &-llIoore and  S h e p h e r d  & Busbee  for de fendants .  

~IONTGOMERY, J. The agreement to submit to arbitration was made 
before the referees, who had been appointed by the court, for the pur- 
pose of stating an account between the parties. Before the testimony 
had been concluded, the defendants served a notice upon the arbitra- 
tors appointed by themselves-the same persons who. had been ap- 
pointed referees by the court-in which notice they said that they 
"do now and hereby revoke and annul the agreement and submission 

heretofore made to arbitrate the matters in dispute in this 
( 840 ) case between them and the plaintiffs, and ask that the matter 

be determined by you under the order of court, as referees." 
The report was made to the court, and the same was set aside and the 
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matters rereferred. An order was also made for new parties and the 
taking of additional testimony. The plaintiffs appealed. 

The appeal is premature. The order of the court was only inter- 
locutory. Plaintiffs should have assigned errors and exceptions and 
had the same noted in the record, so that the whole might he brought 
up by an appeal from the final judgment. Hailey v. Gray, 93 N. C., 
195 ; Blackwell v.  McCaine, 105 N .  C., 460 ; W a r r e n  v. Stancil, 117 N .  
C., 112. 

Appeal Dismissed. 

The tr ial  judge, i n  the exercise of a sound discretion, i s  the judge of how often, 
for  just cause, the court will order a reallotment of dower, and such dis- 
cretion is not reviewable, where it appears that  the court below, after full  
argument from both sides on all the papers, including conflicting affidavits 
as  to  value, confirmed the order of the clerk directing a reallotment. 

PETITION for dower, heard on appeal from an order of the Clerk of 
BUNCOMBE, directing a reallotment, before Timberlake, J., at chambers, 
in Asheville. 

His Honor, after hearing full argument and considering ( 841 ) 
conflicting affidavits as to value, etc., affirmed the order of thc 
clerk, and defendants appealed. 

J .  H .  Merrinzo?~ and C. 31. Stednlan for plaintiffs. 
W .  W .  Jones for defendants. 

MOXTGOMERY, J .  In  this case the clerk ordered a reallotment of the 
dower, assigning as his reason therefor that the petitioner did not re- 
ceive notice of the day and time when the jury would meet to allot it, 
and that section 2114 of The Code required that such notice should 
have been given her. 

I t  is not necessary for us to decide this question in this case, for it 
appears from the order of the judge, made in chambers, on the appeal 
of the defendants, that he heard the case on argument by brief of 
counsel on both sides on the whole papers in the case, including con- 
flicting affidavits concerning values, and in his discretion adjudged 
that the clerk's order be affirmed. The Judge had the discretion to 
set aside the allotment and to order another. In  Well fare  v. Well fare ,  
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108 N. C., 273, this Court decided that "the court below, in the exer- 
cise of a sound discretion, must be the juage of how often, for just 
cause, it will direct a reallotment." 

Affirmed. 

C i t e d :  Peatherstone v .  W i l s o n ,  123 N.  C., 625. 

( 842 ) 
R. W A L T E R S  & SONS v. J E S S E  R.  S T A R N E S  

1. An appeal does not lie from a refusal to strike out a n  answer as  frivolous. 

2. Where a n  answer in an  action on a note alleged that  defendant had trans- 
ferred to plaintiffs a fire-insurance policy to enable them to collect and 
apply the proceeds to payment of the note, but tha t  plaintiffs, by their 
d$ay aild negligence, permitted other creditors to attach and appropriate 
the amount due on the policies: He7d, that  the answer presents no serious 
defense aiid is frivolous. 

AVERT, J., disseilts. 

MOTIOK of plaintiffs to strike out defendant's answer as frivolous 
aiid for judgment, heard before Robinson,  J., at December Term, 1895, 
of BUNCOMBE. 

J a w e s  H .  Merriinon for p l a i ~ z t i f " ~  
hTo counsel contra. 

CLARK, J. On the refusal of the court to hold the ansmTer frivolou5 
no appeal lay, but the plaintiffs should have had their exception noted 
in the record; and if they should lose the case at  the trial term, this 
exception would then come up, or they could likewise raise it at that 
term, after an adverse verdict, by a motion n o n  obstante veredicto. 
Cwi bono appeal, when the injury to the plaintiffs is merely a delay 
till the next term, and that delay cannot be avoided, but may be in- 
creased by an appeal? To refuse to hold an answer or demurrer frivo- 
lous, if i t  is clearly such, is error, of course, and subject to review, 
but the injury is one which can be cured by an appeal from the fiilai 

judgment, and therefore no appeal lies in this fragmentary 
( 843 ) manner. Indeed, this is somewhat like the erroneous grantinq 

of a continuance from which no appeal lies, because the judq- 
ment on appeal cannot cure the wrong which is the postponement of 
the judgment. Cases cited in Clark's Code, p. 561; W a g o n  Co. u 
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Bostic, ante, 758. I t  is argued, however, that it would save the ex- 
pense of a trial on the merits if an appeal is allowed in such cases, and 
the court on the appeal should hold the answer or demurrer frivolous. 
This point might have weight if on such appeal the answer or demurre~ 
would necessarily be held frivolous, but the presumption on the 'con- 
trary is in favor of the correctness of the ruling below. Exactly thc 
same argument was used to sustain the proposition that an appeal 
should lie from the refusal to dismiss an action, but this Coart has 
uniformly and repeatedly held that no appeal lies from a refusal to 
dismiss. See cases collected in Clark's Code, pp. 559, 560, and supple- 
ment to same, p. 838. To permit such fragmentary appeals would 
overwhelm this Court with business properly belonging in the Su- 
perior Court, would protract litigation and would bring up  many ap- 
peals which would become unnecessary by the final result being in 
favor of the party who might desire to bring up  the interlocutory 
judgment for review. 

Besides, the very point herein presented has been .already virtually 
decided three times in this Court. In  Hull v. Carter, 83 N. C., 249, 
Dillard, J., in speaking of the "right to appeal from the refusal of the 
court below to hold an answer frivolous" (though it was not necessary 
to pass upon the point directly, as the answer was held not frivolous), 
says the Court has "a strong impression that such refusal is not ap- 
pealable." This intimation was cited and approved in Turlington v. 
Willianzs, 84 N. C., 125. To the same purport is the intima- 
tion of Ashe, J., in Brogden v. Henry, 83 N. C., 274. These ( 844) 
cases seem to have been taken as settling the law, as no appeal 
until the present has since come up questioning the correctness of the 
ruling in those cases. 

Though for the reasons given the appeal must be dismissed, the 
Court may pass on the point presented, as it has sometimes (though 
rarely) done if circumstances justify it. Hinton v. Ins. CO., 116 N. 
C., 22, citing L24illing Co. v .  Piday,  110 N. C., 411; State v. Wylde, 
ib., 500. In the present case the answer admits the indebtedness sued 
on, but alleges that the defendant turned over to the plaintiffs an in- 
surance policy on a stock of goods, which had been destroyed by fire, 
to collect and pay the indebtedness due plaintiffs, and that the plain- 
tiffs so negligently delayed to collect that the amount due on the 
policy was attached by another creditor of the defendant and applied 
to a debt due such other creditor by the defendant. This presents no 
serious defense, and the answer should properly have been held frivo- 
lous, under The Code, see. 388. Weil v. Uxeell, 92 N. C., 515; Bell v. 
Howerton, 111 N. C., 69. Because in this case there was error in re- 
fusing to hold the answer frivolous is no reason, however, to depart 
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from the settled practice that an appeal does not lie from such refusal. 
Appeal Dismissed. 

Cited:  Tlzurber  v. L o a n  Assn., ante, 1 3 1 ;  A b b o t t  v. Hnncock ,  1 2 3  
N. C., 9 0 ;  iWorgafi v. Harris, 141 N. C., 3 6 0 ;  P a r k e r  v. R. R., 150 
N. C., 435. 

( 845 
M. E. HILLIdRD ET AL. V. CITY O F  ASHEVILLE* 

1. Where the charter of a city provides that each street or portion of a street 
improved shall be a taxing district, by requiring the total cost of improve- 
ment on each street or portion of street improved to be ascertained and one- 
third thereof assessed on the property abutting on each side of the street, 
according to the frontage of each lot, and also provides methods whereby 
each lot owner.may contest the assessment: Held, that such charter is not in 
violation of section 9 of Article VII, requiring all taxes to be uniform, 
or of section 3 of Article V, requiring a uniform rule of taxing real estate 
according to its true value in money. 

2. Under such charter provisions the question of eminent domain, or taking pri- 
vate property for public use, does not arise; and, since ample notice of the 
assessment is provided for, with opportunity for the lot owner to be heard, 
i t  does not deprive the owner of his property without '(due process of 
law." (Section 1 of Fourteenth Amendment to Constitution of United 
States, and section 1 7  of Article I of the Constitution of North Carolina.) 

3. Such charter, in requiring that the cost of the total improvement in such 
"taxing district" shall be ascertained and one-third thereof assessed upon 
property abutting on each side of the street within such district, and that 
the city shall pay one-third of such cost, "the abutting land on each side 
assuming the liability hereinbefore created," cannot be considered as limit- 
ing the liability of the property on each side of the street to one-sixth of 
the cost, the meaning plainly being that such liability of each abutting 
ovner is one-third of such total cost. 

4. Where a city charter prescribes special methods for contesting the validity 
and regularity of assessments for street improvements upon the land of each 
abutting owner, and provides for the payment of such assessments in an- 
nual installments, an injunction will not lie to prevent the collection of the 
assessment, for i t  is in the power of the owner to pay an installment and 
bring an action for i ts recovery. 

( 846 ) MOTION in a civil action pending in BUNCOMBE for an in- 
junction to restrain the city of Asheville from collecting from 

the plaintiffs certain assessments upon them, as owners of property 

* ATERP, J., did not  sit on the hearing of th is  case. 
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abutting on Main Street, in Asheville, heard before Robinson, J., at 
chambers, in Asheville, on 31 August, 1895. 

The charter sections relating to the improvenient of streets are as 
follows : 

"See. 5. To equalize the assessments on real estate for the purpose 
described in section 4, next above, the said mayor and board of alder- 
men shall assess a (the) total cost of such improvement made through- 
out the entire length of such work and improvement, and shall then 
prorate the cost thereof on the real estate abutting thereon, according 
to the frontage on the street or portion of the street so improved, and 
charge to such real estate on each side of the street upon which such 
work is done its w o  rata share of one-third the cost of such street im- 
provement made under the provisions of this act: Provided, however, 
that in order to avoid embarrassing landowners in subdividing and 
selling their property, by reason of the liens thereby created upon the 
same, they be subdivided in any manner as they see fit, and shall fur- 
nish the city engineer with a plat of the same; the lots fronting on the 
streets to be so paved and improved to be of any desired frontage, but 
not less than one hundred feet in depth ; and the assessment made and 
lien created by virtue of this act for sidewalk or street improvement, 
or both, shall be made upon such front lots only; and where any such 
cases of frontage is (are) subdivided into lots, each of said lots shall 
be charged with its ratable proportion of said assessment and lien 
according to its frontage; and when the board of aldermen shall order 
paving or other improvements to any street, they shall have the same 
accurately surveyed and a permanent grade thereof established and 
accurate map made of the various lots and properties abutting 
upon said street, showing the exact frontage of each lot, and ( 847 ) 
also of the subdivisions, if any, of the frontage of each; and 
the said map shall be filed, together with a tracing of the same, in the 
office of the clerk of the city, to be subject to public inspection. When 
the assessment and liens herein provided shall have been made upon 
the various lots and properties on the streets, the said clerk shall 
write in ink upon said map the amount assessed upon the same, and 
he shall keep a record book showing such assessments and liens, and 
the date and amount of all payments made upon any of said assess- 
ments and liens. 

" Sec. 6. The amount of assessment for such street's improvement, 
and for sidewalks, exclusive of curbing, and for roadways, as herein- 
before provided, on each piece of real estate, being estimated as above 
directed, shall be a lien on such real estate, and the said mayor and 
aldermen shall cause the city engineer to make a survey and a report 
of the amount of work done (and) the cost thereof, upon which street 
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and sidewalk, the name of each abutting owner thereon, the number 
of feet on each lot, and the pro rata share of such cost of such street 
and sidewalk improvement to be assessed against such real estate ; and 
upon the 'adoption of said report the said lien shall become complete 
and operative, which said report shall be transcribed upon the min- 
utes of said board of aldermen, and the amount of said lien and of 
said assessment against all property abutting on said street, as afore- 
said, shall become due as follows: one-sixth in six months and the 
balance in five equal-amount installments. The adoption of said re- 
port of said surveyor by such board of aldermen shall constitute the 

said lien for the amount therein stated against each of the 
( 848 ) separate pieces of real estate therein described, and the same 

shall become due and payable as aforesaid; and in case of 
failure to pay either of the said assessments in thirty days after its 
maturity, then all shall become due at once, and an execution shall 
issue by the clerk of said board of aldermen directly to the marshal 
of said city, who shall advertise the land upon which said defaulting 
assessments are made, as aforesaid, or (as) required by law for sale 
of land for taxation under the provisions of the charter of said city, 
and shall sell the same and give to the purchaser a receipt, stating the 
time the land was advertised, the day of sale, the purchaser, the price 
paid, the assessment due thereon, the cost of sale, the name of the 
owner of the land and the description of the lands sold; and the 
owner of the land sold shall have twelve months within which to re- 
deem said land, by paying to the purchaser the amount he paid and 
twenty per centum additional; but if the land is bid off for the city 
or for said sinking fund, then the owner, in order to redeem the same, 
must pay the assessment due on said land, the cost of the sale and 
twenty per centum on said assessment. If the land is not redeemed 
within twelve months, then the marshal shall make to the purchaser a 
deed for said land, and the same shall operate to convey to the pur- 
chaser the title to said land, and the proceeds of said sale shall be 
applied, first, to the payment of all that then may remain unpaid upon 
said assessment and liens, together with the cost of such sale, which 
costs shall be the usual fees allowed the marshal for selling land for 
taxation; the balance, if any, of such proceeds shall be paid to the 
owner of said land at  the time of said sale: Provided, holcever, that 
any owner of said land may have the privilege of paying off all of 
said assessment before due, and upon such payment the said lien shall 

be released and discharged pro tanto: Provided further, that 
( 849 ) any owner of land upon which said lien for such assessment 

exists shall have the right to file before the mayor and board 
of aldermeh of said city (an) affidavit denying the whole or any part 
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of the amount, if any he admits, to be due, which amount so admitted 
to be due he shall pay or tender, accompanying his affidavit with it 

' 

and before it shall be received, and then the said affidavit shall be re- 
ceived only for the balance, and all such affidavits so received shall be 
returned to the Superior Court of Buncombe County for trial, and i t  
shall be considered that the issue as to the amount then due is raised 
upon reception of each affidavit and without any plea upon the part 
of the city of Asheville, but this shall not be construed to prevent the 
said city of Asheville from filing an answer or any other defense to 
which it may be entitled under the laws of North Carolina; and upon 
such trial, if the issues be all found in favor of the affiant, then the 
lien shall be discharged; if, however, the issues shall be found in favor 
of the city of Asheville to any amount, and if it be thereby ascertained 
that the affiant is due to said city any amount by virtue of the matters 
therein referred to, then the said amount so found, together with eight 
per centum interest thereon from the date of its maturity, and to- 
gether with the costs thereon accrued, which costs shall be assessed as 
costs in other civil actions, shall be and continue a lien against the 
property upon which the original assessnient was placed, and shall be 
collected by an execution issuing from said Superior Court, directed 
to the marshal of said city, which shall be collected by him, by the 
sale of said land, as hereinbefore provided, in case of execution issuing 
from the clerk of said city. 

"Sec. 7. The said mayor and the board of aldermen of said city, 
by its proper officers, shall have the exclusive control and 
management of said work upon the sidewalk and streets for ( 850 ) 
all the work and improvements thereon herein contemplated, 
and shall complete the same, and the whole of the cost thereof shall 
be paid for out of the proceeds of the sale of the bonds hereinbefore 
in this act authorized to be issued and sold, the said city itself being 
liable for the costs of curbing, and for one-third (1-3) of the street 
or roadway between the curbing, and the abutting land on each side 
assuming the liability hereinbefore created : Provided, however, that 
whatever of the cost of street iniprovements which may be paid by or 
assessed against any street railway hereinafter provided for shall be 
deducted from the proportion of the costs thereof for which the said 
city is liable, as aforesaid : Provided, that in case the said city may not 
have on hand at  any time sufficient funds arising from the sale of said 
bonds to meet the amount then due for the work aforesaid, the mayor 
and board of aldermen are directed hereby to 'advance the same from 
the general revenues of said city, but such amount so advanced shall 
be refunded out of the funds arising from said bonds as soon as i t  is 
realized. ' ' 
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Plaintiffs contended that the act under which defendant was pro- 
ceeding to collect from them special assessments for street improve- 
ments was unconstitutional, because i t  violates the Constitution of 
North Carolina, Art. VII, see. 9, requiring all taxes to be uniform, in 
that the rule of unformity is not observed, the abutting land receives 
no benefit over and above that of citizens generally, and because "there 
is a want of power, and the method adopted for the assessments of the 
benefits is so clearly inequitable as to offend some constitutional prin- 
ciple," viz., the principle "that no person can be deprived of his 
property without just compensation and due process of law' ' [ib., Art. 
I, see. 17; Const. U. S. (Amend. 14) see. 11 ; that it also violates the 

Constitution of North Carolina, Art. V, see. 3, requiring a 
( 851 ) "uniform rule for taxing real estate according to its true 

value in money " ; that it also violates the Fourteerith Amend- 
ment to the Constitution of the United States (section I ) ,  .in that no 
remedy is provided for relief under the act, unless by admitting and 
tendering some part of the assessment claimed to be due. 

His Honor granted the injunction, and defendant appealed. 

James H. Merrinzon, Moore & Moore and John P. Arthur for p l a h  
t i fs .  

~ u l i u s  C .  Martin and W .  W .  Jones for defe?zda?zt. 

CLARK, J. The principal points in this case are decided in Ruleigh 
v. Peace, 110 N. C., 32, and adversely to the plaintiffs. Indeed, chapter 
125, Laws 1891 (the charter of Asheville), is less open to objection 
than the act construed in Raleigh v. Peace. I t  makes each street or 
portion of a street improved a taxing district (Cooley Const. Lim., 
624, 6th Ed.) by requiring the cost of the total improvement on each 
street or portion of a street improved to be ascertained and one-thild. 
thereof assessed upon the property abutting on each side of the street, 
proportioned according to the "frontage" of each owner, and pro- 
vides means whereby each property owner may contest his assessment 
by proceedings begun before the board of aldermen, with the right of 
appeal. The act is uniform in the method of assessment. The will of 
the Legislature is clearly expressed, and the courts have no power to 
interfere unless an act is plainly unconstitutional. If the uncon- 
stitutionality of an act is not beyond reasonable doubt, the courts will 
uphold it. King v. R.  R., 66 N .  C., 297. I t  is not a question in any- 

wise of eminent domain, or taking private property for public 
( 852 ) use (White v. Bloomington, 94 Ill., 604), and there is due 

process of law, as ample notice of the assessment, with oppor- 
tunity to be heard, is given the property holder. Davidson u. New 



N. C.] FEBRUARY TERM, 1896. 

Orleans, 96 U. S., 97. While other modes of assessment are valid, that 
of assessing by the front foot is not only sustained by the numerous 
cases cited in Baleigh v. Peace, supra, and numerous other cases, 
among them Chicago v. Joliet, 39 N. E., 1077; McKeesport v. Busch, 
33 N. E., 49, and cases cited in Cooley on Taxation, 644, but the 
"frontage" mle is essentially equitable. By that rule the owner of 
unimproved property, who has contributed nothing to the prosperity 
of the city, but who is benefited by all improvement, pays his just 
share towards the enhanced value of his property, whereas, under an 
assessment upon the basis of the value of each lot, the buildings, which 
have no value added to them by the improvements, contribute. The 
added value being to the land, the front-foot rule, regardless whether 
the property is improved or unimproved, is ordinarily the most just. 
There may be cases in which the length of the taxing district and the 
diversity of values may make the assessment grossly lacking in uni- 
formity. If that is so in this case, that objection can be raised in pro- 
ceedings regularly brought under the act of 1891 (chapter 135). 

While a local assessment is not a tax within the purport of constitu- 
tional limitation upon taxation (Raleigh v. Peace, sz~pra) ,  yet, as the 
plaintiffr might have made their annual payment (one-twentieth), and 
have had their action at law to recover it back, they were not entitled 
to the equitable relief by injunction. There was no irreparable dani- 
ages threatened, the cost being divided into twenty annual payments, 
with twelve months' right to redeem in event of a sale for nonpayment 
of an assessment. At any rate, the act itself prescribed a special 
method (section 6) by which the validity and regularity of 
such assessments can be contested, and the plaintiffs, having ( 853 ) 
that remedy, cannot proceed by injunction. Mchttjre v, R. 
R., 67 N. C., 278. This remedy is also adequate as to the culvert and 
all other points of detail excepted to. 

As to the point, which was much pressed, that the act contemplated 
charging the property on each side with only one-sixth of the cost of 
the improvement, i t  seems to us that i t  is clear, beyond ambiguity, that 
one-third of the cost is to be assessed on the real estate on each side of 
the street. The language of section 4 provides that "the mayor and 
board of aldermen shall assess one-third of the cost of grading, paving, 
etc., on the real estate abutting on each side of the street so improved 
or repaired." Section 5 provided that the mayor and board of alder- 
men shall "charge to such real estate on each side of the street upon 
which work is done one-third of the cost of such improvement." If '  
this could possibly, by any reasonable method of construction, be held 
to admit of a doubt that the property on each side of the street should 
pay one-third of the cost, and consequently that the property on the 
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two sides should pay two-thirds of the cost, the matter is placed be- 
yond controversy by the further provision in section 7, that the city 
itself should pay one-third, "the abutting land on each side assuming 
the liability hereinbefore created," i. e., two-thirds. Thus the whole 
cost is provided for-one-third by the city and one-third by the prop- 
erty on each side of the street improved. The act being constitutional, 
whether any particular lot is overassessed or improperly assessed is a 
matter which must be litigated in the manner and by the proceeding 
provided for that purpose by the act itself. Whether the plaintiffs or 
any of them are estopped by their conduct from insisting upon their 

objections to the assessment upon their property is a matter 
( 854 ) which will come up in such proceeding and need not be con- 

sidered here. The injunction was improvidently granted and 
must be clissolved. 

Error. 

Cited: Broadfoot v. Tayetteville, 121 N.  C., 423; Wilson v. Green, 
135 N.  C., 351; Teeter v .  Wallace, 138 N .  C., 268; Asheville v. Trust 
Co., 143 N .  C., 373; Kimton v.  Loftin, 149 N.  C., 256; Kinston v. 
Wooten, 150 N .  C., 298; Xchank v. Asheville, 154 N. C., 41; Tarboro 
v. Staton, 156 N.  C.,  506 ; Lewis v. Pilot Xountai~,  170 N.  C., 110. 

STATE ON RELATION O F  R. H.  BATTLE AND WALTER CLARK, EXECUTORS O F  

ELEANOR SWAIX, v. E. BAIBD, ADMINISTRATOR OF E. W. HERNDON, ET AL.+ 

ACTION ON OFFICIAL BOND-EVIDENCE-PRESUXPTION AS TO VALIDITY OF OFFI- 
CIAL BONDS-PROOF-CONSTRUCTION-ALIAS SUMXOXS--~CCEPTANCE O F  

SERVICE-SERVICE O F  SUMMOPITS BY CORONER WHEPIT SHERIFF IS P-~RTY- 
JUDGMENT BY DEFAULT. 

1. The clerk of the Superior Court being required to give a bond for the dis- 
charge oY the duties of his office, etc., (section 72 of The Code), it will be 
presumed, in the trial of an  action on such bond, tha t  he did so, and any 
such bond found in the keeping of the proper custodian mill be presumed to  
have been properly given and accepted as such. 

2. Such bond may be proved, as  a t  common law, without being subjected to  the 
strict rules of evidence, and if there is a subscribing witness i t  may be 
proved by other witnesses, as if there was no subscribing witness. 

3. Inasmuch as the duly certified copy of the record of any instrument required 
, to be registered is admissible a s  full and sufficient evidence of such instru- 

ment (The Code, see. 1251) ,  and as the register of deeds is  required to  
register and keep the bond of the Superior Court clerk, a duly certified copy 
of the record of such bond is competent evidence of its provisions. 

*CLARK, J . ,  did not sit on the hearing of this case 
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4. Where a n  official bond, given by the clerk of the Superior Court elected for  
a term of four years, beginning in 1884, recites tha t  the term was for four 
years, "from and after 1 August, 1878," the error, being clearly clerical 
and inadvertent, does not invalidate the bond, but will be treated as sur- 
plusage. 

5. Where a summons, intended but not ordered to be issued as  a n  alias summons 
was issued, returnable to a future term, a t  which an  amended complaint was 
filed, naming a party as defendant: Held to  be sufficient against such party, 
though no connecting summonses were issued. 

6. Where a party accepts service of a summons, he is  precluded from afterwards 
objecting to  the summons on the ground tha t  it v a s  not directed to the 
proper officer. 

7. I n  a n  action wherein the sheriff is  a party defendant i t  is  proper that  a sum- 
mons issued against a codefendant should be addressed to and served by 
the coroner. (The Code, sec. 658.) 

8. I n  a n  action on an  official boad, on failure of a defendant to answer, a judg- 
ment entered against him on default cannot be final, since the action is not 
for  the breach of an  express or implied contract to pay a definite sum of 
money fixed by the terms of the bond or ascertainable therefrom (section 
385 of The Code), but must be "by ,default and inquiry." (Section 386 
of The Code.) 

ACTION begun by summons, issued 27 February, 1888, re- ( 855 ) 
turnable to the March Term of BUNCOMBE, in favor of the ' 

plaintiffs against the defendants S. Baird, administrator of E. W. 
Herndon, deceased; H. hI. Herndon, Robert P. Vance, J. R. Jones, 
F. Sluder, R. L. Luther, J. R. Rich, W. J. Worley and F .  A. Lance, 
tried before Robinsolz, J., and a jury, at  August Term, 1895, of said 
court. 

The defendant R. L. Luther excepted to the judgment. ( 859 ) 

Davidson d3 Jones, Battle d3 Mordecai and J .  B .  Batchelor for 
plaintiff's. 

~ V o o r e  d3 Zoore  for defendants. 

FURCHES, J. This is an action on the official bond of E .  ( 860 ) 
W. Herndon, Clerk of the Superior Court of Buncombe 
County. At the trial plaintiffs offered in evidence the register's books 
of Buncombe County, containing what purported to be the official 

'bond of said Herndon, as clerk, signed by himself and the other de- 
fendants, as his sureties. This was objected to and ruled out by the 
court, and plaintiffs excepted. Plaintiffs then produced the original 
and proved the signatures of each of the defendants, and then offered 
this in evidence. But this was also objected to by defendants and ex- 
cluded by the court, and plaintiffs again excepted, submitted to a non- 
suit and appealed. 
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This constitutes the case on plaintiffs' appeal. There are no reas- 
ons assigned in the record of this appeal for the objections to the in- 
troduction of this evidence, nor why it was ruled out, and after a 
thorough examination we find no authority for the ruling of the court. 

A clerk of the Superior Court holds a high and responsible public 
office, and one that he cannot hold without entering into bond, as re- 
quired by law. The Code, see. 72. This being so, it will be presumed 
that he did.so, and any such bond found in the keeping of the proper 
custodian will be presumed to have been properly given and accepted 
as such (Kello v. Maget, 18 N. C., 414) ; and, if necessary, i t  may be 
proved, as at  common law, without even being subject to the strict 
rules of evidence. Where there is a subscribing witness, i t  may be 
proved by other witnesses, as if there was no subscribing witness. 
Rhort v. Czwrie, 53 N. C., 42. This is allowed upon the grounds of 
public policy. But i t  is not necessary that we should pursue this line 
of proof further, as it was clearly admissible as a registered bond. 
The register of deeds was authorized to take the acknowledgment of 
this bond and to register the same. The Code, sec. 73. I t  being of 

such public importance that official bonds should be preserved, 
( 861 ) the Legislature provided for and required that they should be 

registered as an additional means of preserving this evidence, 
in which the public was interested. And as this was the clerk's bond, 
he could not pass on the same and admit it to probate, being a party 
interested. White v. Con~zelly, 105 N. C., 65; Tzcrner v. Connelly, ib., 
74. So the Legislature authorized the register of deeds and ez oficio 
clerk of the board of commissioners, whose duty it was to pass upon 
a n  accept the clerk's bond, to take the acknowledgment and probate, 
and register the same. The Code, see. 73, supra. 

The bond being authorized to be registered, the "registry," or 
register's books containing this registered bond, was competent evi- 
dence and should have been admitted. The Code, sec. 1251. 

Having considered the plaintiffs7 appeal, we come to the consider- 
ation of defendant Luther's appeal. He contends that he was not in 
court, and therefore no judgment could be taken against him; that the 
summons against him purports to be an alias summons, when in fact 
it was not, and there had been no alias ordered at  the June term of the 
court; that this broke the connection with the original order of alias 
summons. This is true, that it broke the connection, and it could not 
relate back beyond its date. Etheridge v. IVoodley, 83 N. C., 11. But 
still i t  was a summons, returnable to August term, upon which he 
acknowledged service more than ten days before that term. I t  has 
been several times held by this Court that the only purpose of the 
summons is to bring the party into court-to notify him that there 
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will be a complaint filed against him at  the return term. The sum- 
mons, under The Code, in no way indicates the cause of action. That 
is to be learned from the complaint. I n  this it differs from the 
writ, under the old practice, which did to some extent indi- ( 862 ) 
cate the plaintiE's cause of action. The defendant Luther, ac- 
cording to all the authorities that we know of, must be held to have 
been brought into court at  August term, 1888, and at  this term an 
amended complaint was filed in the action, by leave of court, in which 
he is named as one of the defendants. 

Another objection of this defendant to his being in court is that 
this summons was issued to the coroner and not to the sheriff of Bun- 
combe County. There is more than one reason why this objection can- 
not be sustained. The first is that i t  is a summons-a notice to this 
defendant-to be at  court at  August term; that the plainiff will file 
a complaint against him at that time. And he accipts this notice. 
The coroner has nothing to do with it. By his own act he puts himself 
in court. But another reason is that the law requires the coroner to act 
when the sheriff is a party. The Code, see. 658. The coroner having 
the right to act, it will be presumed that he acted properly, until the 
contrary is shown, if he had served'the summons. But in this case it 
appears from the affidavit of defendant Luther that one of the de- 
fendants (W. J. Worley) was Sheriff of Buncombe County, and the 
first summons, as well as this, was issued to the coroner. I t  must there- 
fore be held that defendant Luther was in court from and after 
August term, 1895. 

But he filed no answer, for the reason, as he says, that he had a 
conversation with his codefendants and agreed to bed: his part of 
counsel fees to defend the action; that they agreed to attend to the 
employment of attorneys, and he thought they had done so, and for 
that reason he gave the matter no further attention. This would seem 
to be somewhat inconsistent with his other defense, that he was not 
even in court. But to give him the full benefit of the statements con- 
tained in his own affidavit, as the court did not find the facts, 
as we think it should have done if defendant requested it, in- ( 863 ) 
stead of making the affidavits a part of the case on appeal, 
still i t  cannot benefit the defendant. Bank v. Foote, 77 N. C., 131. 
And while we cannot allow the defendant to have the judgment set 
aside upon the ground of inexcusable neglect, we feel bound to set it 
aside upon the ground of its being irregularly taken, contrary to the 
statute and the practice of the court. I t  is not such a final judgment 
as is provided for in section 385 of The Code, but could only be a 
judgment by default and inquiry, under section 386, which cannot 
be executed until the next term. 
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I t  therefore follows, from what has been said, that the judgment of 
nonsuit must be set aside and a new trial had, and that the judgment 
against the defendant Luther must be set aside and the case proceeded 
with according to law against all the defendants in court. 

I t  was suggested on the argument here that the bond declared on 
did not cover the demand in plaintiffs' complaint, for the reason that 
it said from and after " 1 August, 1878. " This question was not and 
could not have been before the court below for judicial determination, 
as the cdurt held that the bond was incompetent evidence, and did 
not allow it to come before the court, and therefore could not judicially 
construe a bond which was not before the court for construction; nor 
does i t  appear from the record that the court did so; nor can we say 
that the record presents this question for our determination; but as it 
was called to our attention and argued, and as the same question may 
be presented on a new trial, we think it proper for us to intimate our 
opinion now. Therefore, if it shall appear on the new trial that 

Herndon was elected clerk in 1884, gave this bond and was 
( 864 ) inducted into office and served as clerk, he and his sureties 

would be liable. This would show that this expression, after 
" 1 August, 1878," was an inadvertence or that it was an attempted 
fraud on the public, neither of which will be allowed to defeat public 
justice. We suppose it was an inadvertence, caused from copying from 
a bond of a former date. If Herndon is shown to have been elected 
and inducted into office in 1884, this explains the bond, and this in- 
advertence may be treated as stricken out, or as surplusage, and the 
bond be good. Spr ink le  v. Martin,  69 N .  C., 175; Kello v. Maget, 
supra.  There is 

Error. 

Cited:  Cowles v. Cowles, 121 N.  C., 276; Jwnge v. ,VacKniyht, 135 
N .  C., 109; Scot t  v. L i f e  Ass?%., 137 N.  C., 522, 527; Lumber  Co. 7). 

C o f e y ,  144 N. C., 561; Currie v. Mining Co., 157 N.  C., 220. 

FLORENCE S. VANCE v. CHARLES N. VANCE ET AL. 

1. The clerk, in special proceedings, has no power to  make any order granting 
affirmative equitable relief. Equitable defenses may be set up in the 
answer in such proceedings by way of avoidance, and when such equitable 
defenses exist they should be so pleaded; but when pleaded they amount 
to  no more than defenses, and cannot be affirmatively administered. 
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2. There is no necessity for filing a reply when an  equitable defense is set up in 
the answer i n  a special proceeding. 

3. A purchased land upon which there mere mortgages, and assumed the pay- 
ment of the mortgage debts. Thereafter A sold land belonging to his chil- 
dren, under a power of attorney from them, and paid off the mortgages with 
the proceeds. The deed to  A for the land r a s  in fee and duly registered. 
These facts appeared in a proceeding for d o ~ ~ e r ,  and the heirs insisted that  
a trust  resulted to them in the land, and that  petitioner was not entitled to  
dower therein. There being no allegation tha t  the deed t o  A was taken by 
mistake, accident or fraud, a judgment for dower was proper. 

PROCEEDING commenced by the plaintiff before the Clerk ( 865 ) 
of MECKLENBURG for the purpose of having her dower allotted 
to her in  the real estate of her husband, the late Hon. Z. B. Tance. 
The plaintiff filed her petition before the clerk, and the defendants 
answered t h e  same. Issues having been raised bg: the pleadings, the 
clerk ordered the cause to be transferred to the Superior Court for 
trial, and the same was tried before Bryan,  J., a t  Jannar!- Term, 
1896, of MECKLEXBURG. 

Defendants appealed. ( 867 

Burwell, Walker  & Cansler for p la in t i f .  
C. Dowd and Brevard hTizon for defendants. 

MONTGOMERY, J. The defendants, in their answer to the petition 
for dower, admitted that the legal title to each and every lot or parcel 
of land described in  the petition was in the husband a t  the time of his 
death, but they averred that one of the parcels (the Bee Tree tract)  
in  equity belonged to them, and that the petitioner, therefore, was not 
entitled to dower therein. Issues of fact were raised by the pleadings, 
and under section 256 of The Code the case was transferred to the 
civil-issue docket for  trial. At  January term, 1896, upon the case be- 
ing called, the defendants7 counsel stated that,  as the answer set forth 
facts which constituted an  equitable defense and couiiterclaini and 
prayed for affirmative relief, he thought there should be a reply to 
the same by the petitioner. The counsel of the petitioner thought a re- 
plication unnecessary. I t  was then agreed that a jury trial  should be 
waived and that the judge should pass upon the issues of fact and law 
and render judgment accordingly. The defendant's counsel then moved 
for judgment upon the answer, on account of the failure of the pe- 
titioner to make replication. Upon our first examination of the matter 
of the motion for  judgment we were inclined to the view that an  
equitable counterclaim could be set u p  in  the answer; that if no re- 
plication was filed the clerk would oil his own motion send the matter 
on to the judge, in  chambers, as under the old chancery practice, for 

543 
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his orders and directions as to how to administer the equities ; 
( 868 ) and that if issues of fact were raised concerning the alleged 

equities the case would be transferred to the ensuing term of 
the court for the trial of the issues. But upon fulIer investigation we 
are of opinion that the clerk, in special proceedings, has no power to 
make any order or decree granting affirmative equitable relief. Bragg 
v. Lyon, 93 N. C., 151. New matter, by way of avoidance, may be set 
up in the answer containing equitable rights, and when such rights 
exist they ought to be pleaded before the clerk, but when pleaded they 
amount to no more than an equitable defense. This question has not 
been directly presented to this Court before, but the same principle 
of pleading has been applied to actions before a justice of the peace, 
where equities were set up in the answer. Lzctx v. Thovlzpson, 87 N. C., 
334; McAdoo v. Gallurn, 86 N. C., 419. The motion to dismiss the 
petition for failure on the part of the plaintiff to reply to the answer 
was properly overruled by his Honor. 

A jury trial was waived by the parties and the issues of fact and 
law were, by consent, tried by the judge. His Honor found as facts, 
in substance : (1) That in 1888 the husband of the petitioner purchased 
the land called the Bee Tree tract, took a deed for i t  and had it 
registered; that the vendor owed a debt of $2,000 to Baylus and one 

. of $1,500 to Davidson, secured by mortgage upon the land, which the 
vendee agreed to pay, and that he did pay them in 1891; that in 1890 
or 1891 the husband of the petitioner, under a power of attorney from 
his children by a former marriage, who were all of full age, sold a 
part of the real estate of his former deceased wife (mother of the 
children who gave the power of attorney), in which he had a life 
estate as tenant by the courtesy, and from the proceeds of the sale 
paid the debt, referred to, of Baylus and Davidson. (2)  That the 

husband of the petitioner, Zebulon B. Vance, died in April, 
( 869 ) 1894 (in Washington, D. C.) ,  regarding Charlotte as his place 

of residence, having voted there in 1892. All and every part 
of the testimony went to prove the fact as found by his Honor, and 
there was nothing in the averments of the answer intimating that the 
deed was not written just as it ought to have been-no intimation that 
the deed was taken by mistake, accident or fraud. The case was argued 
before us simply on the point of practice, which we have decided 
against the defendants. On the facts found by his Honor the court 
concluded and adjudged : 

"1. That the petitioner is entitled to dower in the Bee Tree tract 
of land, as well as the other lands mentioned in the petition. 

"2. That the house in Charlotte was' not the last usual place of 
residence of the said Zebulon B. Vance. 
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" I t  is therefore adjudged by the court that the petitioner is en- 
titled to dower in all the lands described in her petition. I t  is further 
adjudged that the same be allotted to her in the manner provided by 
law. " 

An order was also made for an account to be taken of the rents 
which have been collected since April, 1894, and that the petitioner's 
part thereof be ascertained. The defendants appealed. 

We see no error in the rulings made by his Honor, and the judg- 
ment seems to be a proper one. 

No error. 

Cited: Austin v. Austin, 132N. C., 266; Hoggard v. Jordan, 140 
N. C., 619; Levill v. Gladstein, 142 N. C., 494; Webster v. Williams, 
153 N. C., 311. 

VAN BROWN v. JOHN HOUSE ET b ~ .  
( 870 ) 

The decision of the case b e b e e n  same parties, 116 N. C., 859, was based upon 
correct princiee, and, supported by the citation of additional authorities, is 
sustained upon a petition to rehear and reargument. (For syllabus see 
former report.) 

AVERY, J., dissents, argue)zdo, in which CLARK, J., concurs. 

PETITION by defendants to rehear this case, dkcided at  February 
Term, 1895,116 N. C., 859. . 

J. M. Gudger, Jr., and Shepherd & Busbee for petitioners. 
V. S. Lusk contra. 

FURCHES, J. This case was before us at  Spring Term, 1895, and 
the opinion of the Court rendered at that term (Brown v. House, 116 
N. C., 8.59), is now before us upon a petition to rehear. After a care- 
ful examination of the grounds alleged in the petition, we see no reas- 
on for reversing the judgment of the Court rendered on the former 
hearing. In  our opinion the case was then put upon correct principle, 
and upon the facts in the case was correctly decided. 

Being of this opinion, i t  does not become necessary for us a t  this 
time to review any argument in the opinion as then delivered, nor to 
explain or modify the same, nor to review, explain or correct any 
authority cited in support of our former opinion. The only thing we 

118-35 ,545 
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BROWN v. HOUSE. 

can do is to cite additionaI authority to sustain the judgment of the 
Court as heretofore rendered. The opinion of the Court de- 

( 871 ) livered at Spring Term, 1895, enunciates no new doctrine, as 
the petitioners seem to think i t  does. I t  recognizes the doc- 

trine that course and distance contained in a deed or grant may be 
controlled by another call contained in the deed or grant that is more 
certain than course and distance. I t  also recognizes the fact that a 
call for another tract of land has been held by this Court to be suffi- 
cient to vary course and distance, when the line called for was a 
known and established line at the date of the deed or grant calling for 
the same, and tliat when a line so called for is established it will con- 
trol, unless there are reasons to show that i t  was 'not in fact the line 
called for. 

But admitting all this, as me did in the former opinion, there itrp 

two infirmities in defendant's contention tliat are fatal to him: First, 
the Blount grant does not call for the "Stokley Donelson line," and, 
secondly, the " Stokley Donelson line " was not established. The call 
is 360 chains south to a stake, supposed t o  be  in Stokley Donelson's 
line. If the call had stopped at the word "stake," we suppose no 
lawyer would have contended that the line south from the painted 
rock did not end when the 360 chains called for gave out. Then how 
can this be changed by the fact that it was suppose4,  this stake was in 
Stokley Donelson's line, when in fact it was not? The Stokley Donel- 
son line is not the point called for, but a s take  at  the south end of a 
line 360 chains in length, commencing at the painted rock. The term, 
' ( s u p p o s e d  t o  be in Xtokley Do?lelson's line," must be treated as sur- 
plusage or as a term intended in explanation of or qualifying this 
point. Suppose I sell to A illy gray horse, Jackson, supposed to be 
twelve years Old, but it turns out he is fifteen yearc; old. I was inis- 

taken in my supposi t ion,  but A gets the horse and nothing 
( 872 ) more. Or I sell to A my gray horse, Jackson, which I sup- 

posed to be at Stokley Donelson's, and it turns out that he i q  

not at Stokley Donelson's, but at William Johnston's. I was rnis- 
taken in my supposi t ion that the horse was at Stokley Donelson's, but 
A gets the horse, just the same as if I had not been mistaken as to 
where he was. 

As we have said, this is no new doctrine. In  H a r r y  u. Graham,  18 
N. C.,  76, where the call of the grant was to a black oak, near the 
line of another tract of the grantee, the black oak could not be found, 
and the distance called for gave out thirty poles short of the line of 
the grantee's other tract and it was held that the call, near  to, would 
not carry the line t h i r t y  poles further, and that the line must termi- 
nate at the end of the distance called for. 

346 
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In Carson v. B u r n e t t ,  18 N. C., 546, i t  is held that course and dis- 
tance called for must control, unless there is another call more definite 
and certain than course and distance. In  Kissam v. Gaylord,  44 N.  C., 
116, it is held that course and distance must control, unless there is 
some other description or call in the conveyance that is more certain 
than course and distance. I11 that case it was claimed by defendant to 
be a deed for a lot 200 feet square, in the town of Plymouth, and the 
second call in the deed was along Jefferson Street 200 feet, thence to 
the northwest corner of the "Winchell lot," and the lot being granted 
was known as the "Winchell lot." To stop at the call of 200 would 
lack a few feet of going to the southwest corner and would not cover 
the locus in quo. And it was held that the line in the second call must 
stop at the end of 200 feet. 

In Spru i l l  v .  Dave~spor t ,  44 N.  C.,  134, it is held that "course and 
distance govern in questions of boundary, unless controlled by some 
more certain description." In this case the call was "to Benjamin 
Spruill's line and thence along his line and T h o m a s  Mackey's line 300 
poles to Greenland Swamp." The plaintiff undertook to 
reach Greenland Swamp by his lane and the line of a tract ( 873 ) 
that had belonged to one W i l l i a m  Mackey, not being able to 
find any .line of Thomas Mackey, and the court below sustained the 
view of the plaintiff and so instructed the jury. But this Court, on 
appeal, reversed the court below. Pearsoiz, J., delivering the opinion 
of the Court, said there was no evidence to take the case out of the 
general rule that course and distance control, and the court should 
have so instructed the jury. 

In  Cansler v.  P i t e ,  50 S. C., 424, in a call in a deed, "south 300 
poles to a Spanish oak, i n  or ?tear R i c h n z o d ' s  line," and the Spanish 
oak could not be found, and the distance called for gave out 30 poles 
before R i c h m m d ' s  line was reached, it was held that the call, "in or 
near Richmond's line," was too indefinite and uncertain to change 
course and distance, and that the line terminated at the end of the 
distance called for. 

iWixe2l v. Sinznzons, 79 N .  C., 182, cited in the former opinion of 
this Court, must be overruled or the former opinion sustained. This 
opinion was simply cited in the former opinion of the Court, and as 
that opinion has not been satisfactory to the counsel of defendant we 
feel called upon to make some quotations from this well-considered 
opinion bearing directly on the point under consideration in this case. 

"A call in a grant for a line beginning at the mouth of a gut, 
supposed to be J.'s bounds, running along his supposed line south 300 
poles, in the pocosin, t o  or  ?Lear the head of Speller's Creek, etc., indi- 
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cates that there was no established or k n o w n  l ine,  and, the course and 
distance being certain within themselves, must govern. 

"In such case, the calls being from an established corner, south 300 
poles to the pocosin, t o  or  near  the head of Speller's Creek, the course 

and distance must prevail, without being controlled by the 
( 874 ) words t o  or  near  the head of Speller's Creek. In  such a case 

it was unnecessary, as a matter of* fact, to ascertain where 
was the head of Speller's Creek, because, as a matter of law, the 
terminus of the line was at  the end of the course and distance called 
for." 

These quotations are taken from the headnote in Mixell v. S i m m o n s ,  
and sustain the view taken in the opinion that the call of 360 chains 
south to a stake, supposed to be in Stokley Donelson's line, cannot be 
used to control course and distance which is considered certain, in the 
absence of something more certain and we see from the authorities 
cited that this supposi t ion contended for by defendant is not more 
certain-is not certain at all. This might end this examination of 
defendant's petition to rehear. But  we have said there was another 
infirmity in the claim of defense: That defendant had not established 
Stokley Donelson's line at  the point where he claims they intersect. 
And this leads us to a short review of what was said in the former 
opinion as to marked lines tending to locate the stokley' Donelson 
grant. We are somewhat unprepared at  this criticism of the opinion, 
when no such grounds were taken in a vigorous dissenting opinion by 
one member of the Court. But still, if injustice has been done the 
defendant, by neglect or inadvertence to the facts, such wrong should 
be corrected. Upon a review of the evidence we find that a Mr. Gudger 
and some other witneses testified as to seeing some marks in former 
surveys, about 1856. But it seems that R. S. Tweed was appointed by 
the court to make an official survey of these lands, and upon the trial 
the defendants introduced him as a witness, and he testified as fol- 
lows: "I began to survey at  index 28 (see official plat) ; ran east to 

29; ran south to 30; then 17 chains to 31; thence north 560 
( 875 ) chains to 32; thence east 1680 to 23; thence about 600 poles 

to the beginning. At the beginning I found some linn stumps 
on a branch. Plaintiff was present and showed me the stumps-one 
stump 1y2 feet through-and logs, in what looked like a spring. I 
reversed the line and ran to north 23, and found same land, marked 
about five or six years old; from 23 we ran west to 22, and plaintiff 
said that he and I. N. Ebbs had run these lines, and ran the% about 
as I ran, and showed me marks they made, and I understood that he 
said they were tracing the Donelson grant; found no landmarks, ex- 
cept marks made by Brown and Ebbs; this line crossed Spring 



N. C.] FEBRUAR,Y TER'M, 1896. 

Creek." We therefore feel fully authorized to say that not a single 
marked tree is shown, going to establish the Donelson grant, unless it 
is to establish the beginning corner. The defendant claims that the 
Blount grant extends to an east and west line, between 22 and 23, 
some twenty miles long, where no tree or anything else was found, at 
either 22 or 23, establishing a corner, and not a marked tree was found 
on the line, except a few made by Ebbs five or six years ago. And 
this is the mathematical line that plaintiff claims should govern and 
control the call in the Blount grant and carry it a mile and a quarter 
farther after the distance gives out. 

Carson v. NcCrary, supra, relied on by defendants, is so differ- 
ent from the case before the Court that i t  hardly seems necessary to 
distinguish them. There Penrson, C. J. ,  speaks of the mathematical 
line. But that opinion is put on the ground that the corners at both 
ends of the line were known, and there was nothing to do but to run 
a straight line between these known corners. In this case the plaintiff 
claimed under a grant for 300 acres and the defendant claimed under 
a junior grant for 100 acres, but calling to commence and to 
run with plaintiff's line. This being so, the Court properly ( 876 ) 
held that defendant's land ran to and with plaintiff's line. 
That is not our case. 

The former opinion of the Court has been criticised +for indulging 
in some speculation as to the history of what is known and called 
"speculation grants." And it was intimated that the Court was not 
disposed to give these speculators the same measure of justice that 
i t  gives others. We do not think the Court is justly liable to this 
criticism. We have no idea that there is a single member of this 
Court who would not give such speculators every foot of land they 
thought them justly entitled to, and not one of them who would give 
them a foot more. All we know about the titles in this case is from 
deeds and grants offered in evidence. The plaintiff offered a grant, 
dated in 1890, which is admitted covers the land he claims. The de- 
fendant then offered a grant to Blount in 1795, a grant to Stokley 
Donelson in 1790, and a deed from Sawyer to William Johnston, and 
we suppose the defendants claim under Johnston or his heirs. 

What we said amounts to no more than had been said by this Court 
before. I n  Cherry v. Xlade, 7 N. C., 82, Taylor, C. J., delivering the 
opinion of the Court, said: "In many cases surveys were in no other- 
wise made than upon paper." This was said in reference to early 
grants. And in the case of Literary Board v. Clark, 31 N. C., 58, 
RufSin, C. J . ,  delivering the opinion of the Court, in speaking of the 
omission in a plat to note a water course called for in the grant, said: 
"The omission renders it highly probable that the plat was made with- 
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out actual survey, and thus deprives it of whatever credit it might 
otherwise be entitled to." This was the view presented in the opinion 
heretofore rendered, that in all probability the Blount grant and 

Donelson grant were both located without an actual survey, 
( 877 ) and were therefore not entitled to the credit they might other- 

wise be entitled to. JIThat is a boundary is a question of law 
for the court, and where this boundary is, is a question of fact for 
the jury. Jones v. Bunker, 83 N.  C., 326; Burnett v. Thompson, 35 
N.  C., 379; Marshall u. Fisher, 46 N .  C.,  111; Clark v. Wagoner, 70 
N.  C., 706. We are of the opinion, from the evidence in this case, 
that the court, as a matter of law, should have instructed the jury that 
the stake-the imaginary point-at which the 360 chains gave out, on 
the line south from the beginning corner on the birch on the south side 
of the river, opposite the painted rock, mas the southwest corner of 
the Blount grant, and that the line ran east from that point. This 
was substantially the plaintiff's prayer for instruction, which mas 
refused. This was error. 

Petition Dismissed. 

AVERY, J.,  dissenting: The two calls in the grant to John Gray 
Blount, offered by the defendant, and which gave rise to the contro- 
versy, were: "South 360 chains to a stake supposed to be in Stokley 
Donelson's line; thence with his line 390 chains to his northeast cor- 
ner." The learned judge and experienced real estate lawyer, who 
tried the case below, was asked to instruct the jury that those two 
calls, taken together, were too vague and uncertain to vary course anci 
distance, and should therefore have been run 360 poles from the ad- 
mitted beginning at Paint Rock, and thence east, from the point where 
the distance gave out, 390 poles. Instead of complying with the re- 
quest, the judge told the jury that the first call "360 chains to a s t a b  
near Stokley Donelson's line, ' ' standing alone and of itself, could not 
be extended beyond the actual distance, and, therefore, if counsel for 

the defendant contended that i t  should have been extended, 
( 878 ) that question was not raised by the appeal. But the judge 

did instruct the jury that, construing the second call with 
the first, if they considered the evidence sufficient to locate the Donel- 
son line as one that had been run and marked, or that it was sus- 
ceptible of being located with mathematical certainty by running from 
known points, then the second call would run from the end of the 
first to the nearest point on the Donelson line, and with it east 390 
poles. 

Pretermitting the inquiry as to the sufficiency of the evidence sub- 
mitted to the jury to determine whether there was either a marked 
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or a mathematical line of the Stokley Donelson survey located so that 
an extension of the first line from the end of the distance (360 poles) 
would intersect it, we are confronted at  the outset with the question 
whether the first and second call, construed together, ought to have 
been run, as his Honor told the jury, to such line, if established salis- 
factorily to them in either way. 

1. Addressing the argument to this point first, we will find that 
our reports furnish a long line of authorities bhr ing  directly upon it, 
and beginning as far back as the Conference Reports, when the land 
law of North Carolina, in its formative period, was shaped by jurists 
whose good judgment and practical knowledge of surveying, as well as 
clear apprehension of legal principles, fitted them in an eminent de- 
gree for the task of adapting the expansive principles of the common 
law to a new subject in a new country. 

In the early case of Sanclifer v. Pos ter ,  2 N .  C., 283, the call, next 
to the last, of a deed was for a white oak (which stood a half-mile 
from the river), and the last call was "thence along the river to the 
beginning." The Court held that the line should be extended from 
the white oak a half-mile, and then run with the river to the beginning, 
though by so running, instead of directly from the white 
oak to the beginning, a large additional area of land would ( 879 ) 
be embraced in the patent, and the reason given was that it 
had always been thus uniformly decided in this Court. 

In  Hartsf ie ld  v. W e s t b r o o k ,  2 N .  C., 258 (297), the call was "from 
a tree (not at  a swamp) to another (not at the swamp), clown the . 
swamp to the beginning." The Court declared the true line to be to 
the swamp from the first tree, then with the swamp to a point oppo- 
site the second tree. The two cases last mentioned are cited with ap- 
proval in B a x t e r  v. W i l s o n ,  95 N.  C., 137. 

This principle is familiar to layman and lawyer, in the practical 
application of it, upon which a call from one corner tree to another 
on the bank of a stream runs ad f i l zm aquae to a point opposite the 
corner called for, and then to it by a course at a right angle with the 
general direction of the stream between the two points. 

The rule laid down in the early case of Br.adford v .  Hi l l ,  2 N. C., 
22, was that courses and distances must be observed, except where a 
natural boundary is called for and shown, or when marked lines and 
corners  ca?z be  shozcn t o  have  been w a d e  a t  t h e  original s w v e y .  

When the call is from one known corner to another, by a certain , 

course and distance, "but with" a certain public road, the line must 
be varied from the course and dhtance so as to run to and with the 
public road, and as between two branches of the road it is for the 
jury t o  de termine  which was the public road w h e n  t h e  deed w a s  e z e -  
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cuted.  H o u g h  v .  Horn ,  20 N .  C., 369. A striking instance of the rule 
requiring an off-set to be made to intersect with and run with marked 
lines in order to fulfill all of the descriptions of a deed is found in 
Blozcnt v .  B e n b w y ,  3 N .  C., 353, where the call mas "running south 
85 east with Beasley's and Blount's lines," Blount's line being lo- 

cated 51 poles north of and parallel with the other. The 
( 880 ) Court held that it should be run with Beasley's line till it gave 

out, and then 31 poles to Benbury's line, and with it, Judge  
Hal l  giving as a reason that there "had been many decisions in this 
country which warrant a departure from the line described in a deed 
or patent, to follow a nzarked line which  t he  j u ry  have good reason t o  
believe was t h e  t rue  one." The doctrine of filling as nearly as possible 
all of the descriptions is founded upon the familiar rule that a con- 
tract should be so construed as, if possible, to give effect to all of its 
provisions, and is commended in its application to questions of boun- 
dary in Xhaffer v. H a h n ,  111 N. C., 1, and Buckner  v. Anderson,  ib.,  
572. Another case exactly on all fours with this, and in which the 
Court cited and approved B l o z c ~ t  v .  B e ~ z b u r y ,  supra,  was Prwit  v .  
Brower ,  9 N.  C.,  337. There the call which gave rise to the contro- 
versy was from a marked corner, a black oak, "along said old line 
(Thomas Willianis') west to a stake in AIcQee's line.'' The court be- 
low instructed the jury that the line extended to Thomas Williams' 
old line, wherever that was, notwithstanding the black-oak corner and 
a line marked from it in the proper direction, and this ruling was 
affirmed. The effect there was to locate the line by running from the 
black oak about twenty poles at a right angle to it (as it is here pro- 
posed to run to the Donelson line), and thence with the Thomas TVil- 
liams line, so as to increase the acreage embraced i11 the tract by this 
departure from the course about one-fourth. A glance at the calls of 
the Blount grant will show that the proportional increase in this case 
is not in any aspect of the evidence one-third. The two last cases are 
cited in Dobson v. Sl'hise?zhant, 101 N. C., 648. A deed of conveyance 

is an executed contract, and in its interpretation we must 
( 881 ) begin with the admission that the description, if swfficient, is 

so far  ambiguous as to require par01 testimony "to fit it to 
the thing." S a f r e t  v. Har tman ,  52 N. C., 199. Where the calls are 
conflicting, the courts incline always to adopt that which is the inore 
certain, following the fundamental principle upon which the whole of 
the law of evidence is founded. Hence, in the absence of proof of a 
line and corners actually run and marked and agreed upon by both of 
the parties when they entered into the contract, a call for a natural 
object is deemed more certain than course or distance, and when iden- 
tified will control both. In McPhail v. Gilchrist,  29 N .  C., 169. the 
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two last calls of the deed were "thence north 87 west 179 poles to a 
hickory; thence the course of the swamp to the beginning." The 
distance gave out 9 chains and 50 links from the swamp, and there was 
no hickory found, nor was its previous existence at any place shown. 
This Court approved of the charge of the judge, that the line must be 
extended to the swamp (just as in this case to Donelson's line), and 
thence to the beginning. Hzcrley v. Morgan, 18 N .  C., 425; Lyzclt v. 
Allen, 15 N.  C., 62 ; Eectton v .  Chesnutt, ib., 335 ; Stapleford v .  Brilz- 
son, 24 N.  C., 311; McPhail v. Gilchrist, supra; Literary Board v .  
Clark, 31 N .  C., 58; Spruill v. Davenport, 46 N .  C., 203; Waters v. 
S'imnzons, 52 N .  C., 541; Strickland v. Drawhor7-2, 88 N. C., 315; Brit- 
fain v. Daniels, 94 N .  C., 781; Rednzond v .  Stepp, 100 N.  C., 212. 

2. If it is undeniably true, as the authorities cited, and others 
which might be added, show, that the call, "thence with Stokley Donel- 
son's line," would prolong the first line till it should intersect that 
line, and then run with it, if it could be established to the satisfac- 
tion of the jury, we are brought to the discussion, first, of the question 
the judge below erred in holding that there was evidence which the 
defendant had a right to demand should be submitted to the 
jury as tending to show the existence of the old marked ( 882 ) 
Donelson line; and that if the jury believed it was ascertain- 
ed, as contended by the defendant, they should locate the second call 
by running from the end of the call for 360 chains to it, and then with 
it. The Court, in the opinion in the former case, was not advertent to 
the testimony offered to show the line of the Donelson tract, to which 
defendant contends that the line of the Blount grant extends. A. 31. 
Gudger testified that he was present when Blackstock ran the Stokley 
Donelson line from the line trees (which are called for as dogwood in 
the third call of the Blount grant).  He testifies that Blackstock, a 
surveyor, in the year 1856, blocked a linn tree at the point now claim- 
ed by defendant to be the Stokley Donelson corner, and the marks 
corresponded by count with the date of the Doaaldson grant. He 
further testifies that Blackstock, the surveyor, and Joe Massey, both 
now dead, told him the linns were the corner. A. 31. Gudger testified 
that in running from those trees 275 chains north to the northeast cor- 
ner (called for in the Blount grant, and thence along the line of the 
Donelson tract, which the defendant insists he has so located as to ex- 
tend his line to i t )  he and Blackstock found, forty years ago, old 
marked line trees on that north line. Dr. Reynolds testified that he 
had always heard the point now spoken of by Gudger as the "linn 
corner7' called the " Stokley Donelson beginning corner, " and that 
he ran the Donelson deed from i t  north, and then along what is the 
north line, wit11 which defendant claims to run east, and found "old 
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marks, very old," along the line. Robert Justice testified that one 
Davis, now dead, showed him the linn stumps, and said that was the 
Donelson corner, and that the place was called by some the "Reynolds 

Camp," and by some "Puncheon Camp," by both of which 
( 883 ) descriptions its location is indicated in the grant, and that the 

place .corresponded with the grant, in that it was near a 
spring. In  running from the linns so pointed out, it seems that Jus- 
tice also found old marked trees that Davis said mere the linn trees 
of the Donelson grant, but his testimony is not given very fully or 
stated very clearly upon that subject. Tweed, the last surveyor, ran 
from a linn stump near a spring, shown to him as the beginning corner 
of the Donelson grant by the plaintiff. He found no marks. 

I t  was contended that the testimony that a stump was shown which 
was reputed to be a corner was not evidence to go to the jury. In  
~Wurray u. Spencer, 88 N.'C., 357, it was held that a stump without 
a mark upon it, but which had been pointed to as a corner by reputa- 
tion for thirty years, was some evidence that a line had been run, 
corresponding with the first call of the grant, from that stump as a 
beginning, and citing Icehour v .  Rives, 32 N. C., 256 (where he said 
the very point was decided), Justice Rtifliiz added : "This must of ne- 
cessity be so, or else the very flow of time, which should give sanctity 
and security to titles, will ultimately undermine them by destroying 
the perishable objects denominated as their boundaries and removing 
the witnesses acquainted with the localities." There being some evi- 
dence of marked lines, the question was properly sublziitted to the 
jury; and if they found, even upon evidence of reputation, that there 
mere old marked line trees along the Donelson line, as contended by de- 
fendant, and believed they indicated the location of the true Donelson 
line, the first line of the Blount grant should have been extended. "In 
questions of boundary, marked lines or trees are more certain than 
course and distance, and should control them." McMeill v. lWussey, 
10 N. C., 91. Judge Henderson said in this case : "Whether they (the 

lines called for by adjacent patents) proved that marked trees 
( 884 ) were once there, is an inference of fact that belongs to the 

jury. " " " If such were not the law, most of our patents 
would change their locality as our marked trees decayed and as our 
proofs direct of their having once stood there were lost." The reason- 
ing in that case would have justified the court below in telling the 
jury that they might infer the location of the line of an adjacent tract 
when a survey of it from known points fixed the location of such 
line. The earlier cases of Reddick v. Leggatt, 7 N. C., 529; Orbisolz v. 
Morrison, ib., 551, and Tate v. Greenlee, ib., 556, all concur upon the 
point that where there is any evidence tending to establish the loca- 
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tion of a line it  is the province of the jury to determine where it  is, 
and it is error i n  the court to express an  opinion as to its location. 
l'here being evidence of the existence of a marked line, the judge 
properly left the jury to determine its sufficiency to establish the line. 

How is a mathematical line, or one t l a t  can be established "with 
mathematical certainty" (which the trial jury properly held to be 
synonymous), to be defined? Evidently "mathematical" is used in 
the sense of "demonstrable by the use of mathematics," or by the 
rules of surveying, which is a branch of the science of mathematics. 
The question, as presented by the learned reporters in Bectton v .  
Chestnutt ,  supra, was whether a branch, as a distant natnral object, 
was to be followed "in preference to the mathematical description by 
course and distance." "Id  certunz est quod certum reddi potest" is 
the maxim which furnishes the test of the sufficiency of a description 
in  a deed of conveyance ( i l lan~z  v .  Taylor,  49 N.  C., 273) ; and hence, 
where there is a single corner which can be identified and located, the 
surveyor can run from that, when the course and distance of other 
calls are given, and established the location of all the other lines and 
corners by the "mathematical description of course and dis- 
tance." I t  is a mathematical axiom that two points establish ( 885 ) 
the direction of a line, and that two points a t  either end, 
being ascertained, will locate the whole line. But i t  is equally an 
axiomatic t ruth that, one of five or six corners being known, and 
the distances of every call given, a tract of land can be located with 
mathematical certainty, that being regarded in  law as certain which 
can be made certain by the survey. H i m h e y  v .  Nichols, 72 N .  C., 66. 
"The line of another tract which is called for controls course and dis- 
tance, being considered the more certain description, and it makes no 
difference," says Pearson, J., in Comz v. ilicCrary, 48 N .  C., 499, 
"whether i t  is a marked or unmarked or mathematical line (as it is 
termed in  the case), provided it be the  line that  is  called for." But 
it  is contended that no line is a mathematical line, within the rule laid 
down by Pearson, J., unless both ends of it are located. This conten- 
tion is based upon the idea that, in a single case where the unmarked 
line was held sufficient as a mathematical line, the two corners a t  
either happened to be proved. But this is a nolz sequittrr. I n  Corn v .  
McCrary there was testimony tending to show a chestnut corner a t  one 
end of the line (5, 6 ) ,  just as there was evidence in our case from 
which the jury might have found one marked corner of the particular 
line called for. If ,  however, the jury believed that the line corner was 
located where Gudger testified that Blackstock blocked the tree, and> 
where the location was fixed by so much hearsay testimony and by 
reputation, strengthened by the proximity of the spring called for, 
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then, the course and distance of every line being given, the surveyor, 
under the maxim, " I d  c e r t u m  est quod c e r t u m  r e d d i  potest," could4 
by a survey made according to the rules prescribed in every mathe- 
matical treatise on surveying, have ascertained with absolute cer- 

tainty the location of the lines, and thereby have "fitted the 
( 886 ) description to the thing." Who has arbitrarily prescribed the 

rule that a line located by the two points admitted to be at 
each end of it is any more a mathematical line than when the two 
ends are ascertained by measuring the known distance from other 
known objects and from each other? Both lines are located upon 
mathematical axioms and with mathematical certainty. 

In  the former opinion the Court was inadvertent to tlie law, as 
well as the facts, in holding that the number of acres included in the 
boundary, as run, upon the different theories of the parties, could be 
considered by the jury, much less by the court, in coming to a con- 
clusion as to the location. At most, quantity was but a circumstance 
to be considered by the jury for what they deemed it worth, not by 
the court as conclusive of the location of a line as a question of law. 
What are boundaries is a question of law. Where they are to be 
located, by quantity or other competent evidence, is to be deter- 
mined by the jury. "If one grant to 8.  s. 1,000 acres, and no 
more, according to certain lines, and include 2,000 acres (said the 
Court, in R e d d i c k  v. Leggat t ,  s u p r a ) ,  the 2,000 acres pass, because 
the butts and bounds are more certain than the quantity." So 
the butts and bounds, if fixed by the jury (as it was their province 
to do), so as to extend to the Donelson line, are more certain than 
quantity, and upon that principle must control. In  ~ V i l l e r  v. W h i t e ,  
1 N .  C., 223, a line calling for 40 poles was held to be properly located 
by extending it 40 poles farther, or double the distance, to reach a 
line called for. In  Johmto?z v. House ,  3 W. C., 301, though it appeared 
that tlie surveyor made his certificate extending a line only 80 poles 
instead of 160, when he had made a line in his certificate, in order to 

reduce the acreage from 712 to that called for (640 acres), 
( 887 ) the Court held that the line was properly extended to the 

marked corner at  160 poles. Nunlberless instances can bc 
ihown where the acreage was proved to have largely exceeded that 
called for ;  yet no instance, except in the opinion in this case, can 
be found where, in a suit between private parties, course and dis- 
tance have been declared by the Court sufficient in law to con- 
trol, instead of a call for a natural boundary, lest a patentee 
should hold too many acres. Whether the State has been de- 
frauded is not a question to be considered in settling conflicting 
claims of individuals involving the location of boundaries. If the 
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courts are to determine, where the testimony is conflicting, whether 
a given boundary includes a reasonable number of acres, how can 
counsel advise clients when the calls of a grant happen to include 
more than the number of acres specified? It is better that the law 
should be wrong than uncertain. 

But there are two other reasons why quantity should not be con- 
sidered in this case : First, the land inside of the boundary which liacl 
been granted by older patents was expressly excepted, and the area of 
that is left by the evidence uncertain, though the burden was upon 
the plaintiff to show fraud, if i t  was competent for him to prove it. 
In the second place,.it was in evidence that the surveyor made a mis- 
take in running another line that, if corrected, would have extended 
the call east 360 chains much nearer to the line claimed by the de- 
fendant to be Donelson's line, and would have reduced the acreage 
correspondingly. For  the reasons given, the charge of the court be- 
low was not erroneous, and the judgment ought to have been affirmed. 

CLARK, J. I concur in the dissenting opinion. 

Cited: Lumber Co. v. Hutton, 152 N. C., 540; s. c., 159 N. C., 450; 
Fowler v. Coble, 162 N. C., 501. 

STATE ON RELATION OF BLUFORD TILLERY, TREASURER OF MADISON COUNTY, 
v. C. B. CANDLER, SHEXIIF, ET AL. 

1. Where the character of the claim or demand constituting the cause of action 
is  not substantially changed thereby, a n  amendment adding the name of a 
party rests in the discretion of the trial judge, and is  not reviewable on 
appeal. (The Code, see. 273.) 

2. The county board of education having been abolished by section 2, chapter 
439, Laws 1895, and their duties transferred to the board of county com- 
missioners, rendered necessary and proper a change in the relator, in an 
action brought by the treasurer of a county against a sheriff who had de- 
faulted in settling for the school taxes of the county. 

3. All the school taxes are included in the accounting to be made between the 
county treasurer and the sheriff, and for the failure to  pay over such taxes, 
whether exclusively school taxes or of tha t  part  collected for  county pur- 
poses, the sheriff is liable for  the statutory penalty of $2,500. 

ACTION pending in  MADISON, and heard on complaint and de- 
murrer, before Robinson, J., a t  chambers, on 3 October, 1895. 
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The action was against the defendant Candler and the sureties on 
his official bond, as collector of the school and other taxes of Madison 
County, and was brought in  the name of the plaintiff, as treasurer of 
said county. 

One cause of demurrer was as follows : "The complaint shows that 
the suit was brought for an  alleged deficiency in  paying over the school 
fund  by the said C. B. Candler, sheriff, and the suit should have been 
brought upon the relation of the county board of education, for and 
in  behalf of the State, instead of the State of North Carolina on rela- 

tion of Bluford Tillery, Treasurer of IXadisoii County." 
( 889 ) The court sustained this ground of demurrer and granted 

leave to plaintiff to amend by adding as one of the relators in  
the action the Board of Commissioners of Madison County, for the 
reason that the office of county board of education was abolished by 
section 2 of chapter 439, Laws 1895, and the powers and duties of said 
county board of education were devolved upon the board of county 
commissioners of the several counties of the State. The court further 
granted leave to the defendant to answer the complaint within sixty 
days. 

The defendant excepted to the order of conrt allowing the amend- 
ment, and appealed. 

J .  M .  Gudger ,  Jr . ,  for p la in t i f  
V .  X. Lusk for d e f e n d a n t .  

CLARK, J .  The amendment, "adding the name of a party," was 
within the discretion of the court and not appealable. The Code, see. 
273 ; Burwel l  v. Hughes ,  116 N.  C., 430; W a r r e n t o n  v. Arr ing ton ,  101 
N. C., 109; Magyet t  v. Roberts ,  108 N .  C., 174. The change in  the 
relators was &ade requisite and proper by section 2, chapter 439, 
Laws 1895, which abolished the county board of education and de- 
volved its powers and duties upon the county commissioners. Board  
of E d u c a t i o n  v. W a l l ,  117 S. C., 382, was decided under Laws 1889 
(as stated in the opinion in  that case), section 2 of the act of 1895, 
supra ,  not taking effect, b ~ -  its terms, till the first Monday in June, 
1895. 

The amendment renders i t  unnecessary to consider the second and 
third groands of demurrer. As to the fourth ground of demurrer, 
while part  of the school funds are, strictly speaking, State taxes 

( P a r k e r  v. Contrs., 104 N. C., 166) ,  all the school taxes are . 
( 890 ) included in the accounting to be made between the county 

treasurer and the sheriff, and for the failure to account for 
them or to pay any balance due on said accounting, whether of school 
funds or of that part  of the taxes collected for county purposes, the 
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defendant is liable to the $2,500 penalty. Laws 1895, ch. 119, see. 111; 
Laws 1893, ch. 297, see. 111; Laws 1881, ch. 326, s&. 113. 

No error. 

Cited: Comrs. v. Sutton,  120 N. C., 301; Cowrs. v. Candler, 123 
N. C., 683 ; Conzrs. v. Pry ,  127 N. C., 262 ; Bernard v .  Xhenzzuell, 139 
N. C., 447; Etchis091 v. McGuire, 147 N. C., 389; Waddill  v .  ~Tlasten, 
172 N. C., 585. 

HENRY W. WOLFE & CO. ET AL. V. J. W. L. ARTHUR ET AL. 

FRAUDULENT COKVEYAKCE-CORRUPT INTENT OF SELLER-KXOWLEDGE OF PUR- 
CHASER OF SELLER'S FRAUDULEXT INTEST-BADGES OF FRAUD. 

1. A sale or mortgage of property for a valuable consideration mill be upheld as  
valid, though intended by the grantor to defraud his creditors, provided it 
is  not  shown that  the purchaser or mortgagee participated in or had notice 
of the fraudulent purpose or of such facts as  would put a prudent marl upon 
inquiry tha t  would lead to a discovery of the covinous purpose. 

2. Fraud, i n  lam, does not al~vays necessarily involve a c o ~ r u p t  or dishonorable 
intent on the part  of the person to  whom i t  is  ~ n ~ p u t e d ;  and knowledge of 
the seller's fraudulent purpose may vitiate a sale, though the intent of the 
purchaser m s  to secure a n  houest debt dge to  himself. 

3. Where, in the trial of an action to set aside a transfer of property as  fraudu- 
lent, the testimony tended to  excite suspicion and to  show certain badges 
of fraud, challenging inquiry, though not raislng a n  actual presumption of 
the fraudulent intent, i t  was proper for the tr ial  judge to mention the cir- 
cumstances and to i ~ ~ s t r u c t  the jury that they might consider such circum- 
stances, in connection r i t h  all other circumstances, as bearing upon the 
question of intent. 

CREDITOR'S BILTI, brought by the plaintiff and other credi- ( 891 ) 
tors of J. W. li. Arthur  against him and other defendants to 
set aside a sale and transfer of property as fraudulent, tried before 
Graham, J., and a jury, a t  Spring Term, 1895, of I l l a n ~ s o ~ ,  whence i t  
had been removed from Swain. 

The issues are set out in tlie opinion of Associate Justice 
( 898 ) Avery .  

Judgment upon the verdict for plaintiffs. Appeal by de- 
f endants. 

A. $1. F r y  for plaintiffs. 
J .  M .  Moody for defendants. 

AVERY, J. The issues submitted, and the responses thereto by tlie 
jury, were as follows : 

1. "Did the defendant Arthur  transfer, sell or dispose of his prop- 
erty, described i n  the complaint, with intent to hinder, delay or de- 
f raud his creditors or any one of them?" Answer: "Yes." 
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2. "Did defendants, Collins and Allison, or either of them, have 
notice of such fraudulent intent on the part of defendant Arthur? ' '  
Answer : "Yes. " 

The court instructed the jury that if they believed from the testi- 
mony that the defendant Arthur sold, transferred or assigned the prop- 
erty described to defendants Collins and Allison with intent to hinder, 
delay or defraud Smith in the collection of his judgment, they should 
respond to the first issue in the affirmative. Counsel for defendant 
rested his arguxneat mainly upon the contention that the finding upon 
the first issue should, like that in answer to the second, have been made 
to depend upon the intent of Collins and Alllison as well as that of 
d r t l ~ u ~ .  I n  a subsequent portion of the charge the judge told the 
jury, in substance, that even though their answer to the first issue 
should be "Yes," the burden would still rest on the plaintiff to satisfy 
them that the defendants Collins and Allison had actual notice of the 

fraud or notice of such facts as would induce any prudent 
( 899 ) man to institute and prosecute inquiries that would have led 

to the discovery by them of the covinons purpose of Arthur. 
I t  is settled law in North Carolina that a sale or mortgage for a 

valuable consideration may be upheld as valid, though the seller or 
mortgagor intended by the transaction to delay or defraud his credi- 
tors, where i t  is not shown that the purchaser or mortgagee partici- 
pated in the fraudulent purpose. Battle v .  Mayo, 102 N. C., at p. 
440; Beasley v. Bray, 98 N. C., 266. 

I t  was not error to tell the jury that fraud, in law, does not al- 
ways necessarily involve a corrupt or dishonorable intent on the part 
of the person to whom it is imputed. The knowledge on the part of a 
purchaser of the seller's purpose to perpetrate a fraud on his creditors 
is thus held to vitiate a sale, though the intent of the former was to 
secure an honest debt due him.' While appellant's counsel did not 
abandon other exceptions, they were not insisted upon. B careful 
review and consideration of the exceptions discloses no merit in any 
of them. There is no error in the specific mention by the judge in his 
charge of suspicious circumstances, and the instruction that the jury 
might consider them in connection with all other circumstances as 
bearing upon the question of intent. The testimony referred to tended 
to excite suspicion and to show certain badges of fraud which chal- 
lenged inquiry without raising an actual presumption of a fraudulent 
purpose. Bank v .  Gilmer, 116 N. C., 684. There was no error, and 
the judgment is 

Affirmed. 

Cited: Culvert v. Alvey,  152 N. C., 613. 
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1. The acknowledgment necessary to amount to a new promise to pay a debt 
barred by the statute of limitations must manifest as strong and convincing 
a n  intention to renew the debt as  if there had been a direct promise to 
pay i t .  

2. A promise to pay a debt barred by the statute of hmitations must not only 
be in writing and extend to  the IT-hole debt, but must be unconditional and 
to pay i11 money and not in something else of value. 

3. Where the maker of a note wrote to the holder, after  i t  had been barred by the 
statute of limitations, saying that  he .would not give a mortgage as security, 
but that  he had notes on which he expected to realize sufficient to pay all 
he owed; tha t  he expected to  pay every dollar of the note, though he sup- 
posed the holder purchased it for much less than i t s  value, and tha t  if the 
holder would give him time he would pay the note, n i t h  other notes he had: 
Held not to  be a sufficient acknolvledgment and nen promi* to pap the 
debt to  remove the bar of the statute of limitations. 

FURCHES, J., dissents, nrguendo. 

ACTION by the plaintiE, as the North Carolina admirlistrator of J. 
L. Hill (who died domiciled in South Carolina), against the defen- 
dant, on a note dated 27 April, 1885, for $3,915.86, payable one day 
after date. There were endorsed credits of $582.94 on 1 Febrnary, 
1888. The action was commencecl 21 June, 1893. The defendant 
pleaded the bar of the statute of limitations. 

The plaint% introduced B. F. Hill, who, together with his brother, 
W. A. Hill, had administered on the estate of their father (the in- 
testate of plaintiff) in  South Carolina, to prove an acknowledgment 
and new promise by the defendant, as contained in  four letters which 
he and his brother received from the defendant while they, 
as administrators, were in  possession of the note. One of the ( 901 ) 
letters is referred to in  the opinion of the Court and copied 
in full in  the dissenting opinion of Associate Justice Purches. The 
others were dated, respectively, 16  April, 6 May and 27 .July, 1891, 
and were as follows : 

"B. F. HILL. 
"SIR:-I wrote you a note some time ago and requested yon to let 

me hear from you about the note that you have placed in the hands 
of lawyer for collection. 

"I think that I can make the matter all right without you bring- 
ing suit for your money. I have a good prospect of selling some min- 
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era1 land this spring, and if I do I will have the means to settle off 
my note without any trouble. I am corresponding with two large 
syndicates about the property. 

"Write me at once. I have been sick for ten weeks, but will be 
down as soon as I get straight. 

"Yours truly, W. C. HILL." 

"B. F. HILL. 
"DEAR SIR:-Yours of 22 April at hand, and will say in reply, if 

you and TTTilliam Hill will satisfy the balance of the heirs and trade 
for their interest in the note due the estate i t  will oblige me very much 
and save me cost and trouble. I have at all times been willing to se- 
cure the debt, with mortgage or otherwise, so as not to expose my 
property to public sale. I mill have to sell some real estate to get the 
money anyway, and I think it will bring more to sell it privately. I 

can pay you now $3,000, or more, in good paper, with inter- 
( 902 ) est; the notes not due yet, but have land for security. 

''If you mill get up the rest of the claims I will pay you 
and William eight per cent on the same. 

"I have valuable iron ore, you will see from the enclosed letter 
from Dr. Williams, agent for the company. I think that I will effect 
a sale with the company for a good round price that will pay all my 
debts and have a good surplus left, without selling ally of niy land at 
home. I am looking for Dr. lTTilliams any day. 

"If we should trade, the money will be paid down on receipt of 
title. 

"The company wrote me on 26 April about my ores, and you can 
see that they are after my property. There is another large syndicate 
wanting the same property. 

"I will let you hear from me soon again. I will not be down until 
Williams comes or I hear from him. 

"You will please write to Mr. Carson and advise him on the matter, 
and yours truly, W. C. HILL. " 

"P. S.-Write soon. " 

"MR. 17. A. AND B. F. HILL: 
"I understand that Mr. Carson would be up soon, I presume to 

bring action against me concerning my indebtedness. If it will suit 
you I will give you notes for the whole anlount I owe the estate at any 
time you or Ben may come up. I do not want to put my property up 
at  forced sale, for it would not bring half it3 value for cash. I learned 
that you appraised my note doubtfuI, but 1 assure you that I can pay 
dollar for dollar. I can give you good notes, with real estate securities. 
The real estate stands good for the debt until paid, with interest from 
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date. I will turn the notes over to you, and you can place them to 
my credit when collected. I am confident that i t  was through 
my help that your father was successful. See Ben and write ( 903 ) 
me right away. I t  will be a great deal more satisfaction to 
me in that way than to send Mr. Carson to see me. I can, any day 
you or Ben may come, give you these notes, as I write you. 

"Answer at  once. W. C. HILL." 

His Honor ruled and stated that he would hold and charge the jury 
that the Code of Civil Procedure had so changed the law in regard to 
promises sufficient to repel the bar of the statute that now a promise, 
to have such effect, must be an express promise to pay the debt, and 
that an acknowledgment or an implied promise is insufficient for that 
purpose; that the evidence in this case did not show an express prom- 
ise to pay the debt, and for that reason the jury should answer "No" 
to the issue submitted to them in this case, to-wit, "Is the defendant 
indebted to the plaintiff, and if so, in what amount?" and that the 
plaintiff cannot recover in this action. At this intimation of the judge 
the plaintiff excepted, and in deference thereto submitted to a non- 
suit and appealed. 

P. A. Xondley a~ad J .  $1. Moody for plaintiff. 
R. D. Gilnzer and Ferguson & Ferguson for defendant.  

MONTGOMERY, J. I t  is admitted that the note sued on is barred by 
the statute of limitations, unless the remedy to collect has been revived 
by the conteiits of four letters written by the defendant, which letters 
the plaintiff alleges contain a new promise to continue the liability of 
the defendant. The letters, without doubt, acknowledge the debt, 
and it was argued for the plaintiff that in such case the law implies 
a promise to pay. This Court has decided to the contrary. 
In  Ximonto?z v. Clark, 65 N. C., 525, it was said: "A mere ( 904 ) 
acknowledgment of the debt is not sufficient to repel the 
statute, but there must be such facts and circumstances as show that 
the debtor recognized a present subsisting liability and manifested an 
intention to assume or renew the obligation." We are of the opinion 
that this means that the acknowledgment of a debt, which would'be 
sufficient to repel the statute, must manifest an intention to renew the 
debt as strong and convincing as if here had been a direct promise to 
pay it. This principle, we think, runs through all the decisions of this 
Court on this subject. The decision in the last-named case was made 
under the old law, i t  is true, but this Court has held, in Royster v. 
Fawell, 115 N. C., 306:that "The Code has not altered at  all the effect 
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of a new promise or acknowledgment." Section 172 (Lord Tender- 
den's Act).is merely a rule of evidence, enacted to prevent fraud and 
perjury. The original statute of limitations (21 James I., ch. 16) 
had no provision as to new promises and acknowledgments. The courts 
made the law on this subject, and made it apply to all causes of action 
that rested on a promise. In  Riygs v. Roberts, 85 N. C., 151, i t  was 
decided that an unaccepted offer to pay a debt by a conveyance of 
land is not such a recognition of a subsisting liability as in law mill 
imply a promise to pay it. I n  Greenleaf v. R. R., 91 N. C., 33, this 
Court declared that the promise must be in writing, extend to the 
whole debt, and must be to pay in money and not in something else 
of value. The promise to pay the debt, too, must be unconditional. 
Taylor v. ~Vil ler ,  113 N.  C., 340; Greenleaf v. R. R.,  supra. Now, on 
applying these principles to the facts in this case, as they appear in 
the letters of the defendant, we find the acknowledgment of the debt 

therein contained is complete. But we find also, running 
( 905 ) through all the letters, that the promise to pay is conditional 

-that it is made to pay in notes secured by mortgages on 
lands which he hoped and intended to sell in the future, the notes to 
be given by the purchasers of the lands and secured by mortgage on 
the same. He concluded his last letter as follou~s: "If you will only 
give me time, I will, a t  any time you or Ben may come, turn the 
notes over to you for the full amount of my note, to be credited on 
my note. I do not think it will do any good for you to send a lawyer 
to see me, as I will not do any more than I have promised to do. I 
have disposed of my property that I offered Ben, and have only notes 
to secure you with now." While his Honor's charge might not have 
been in the strictest sense correct, yet we agree with him that the 
plaintiff was not entitled to recover. 

No error. 

FURCHES, J., dissenting: I do not concur in the opinion of the 
Court. This is an action of debt upon a plain note of hand for 
$3,915.86, dated 27 April, 1885, and this action was commenced on 
21 June, 1893. The execution of the note, and that the same has not 
been paid, are admitted by defendant, but he pleaded and relies on the 
statute of limitations as a bar to plaintiff's recovery. To rebut the 
bar of the statute the plaintiff offered in evidence four letters from 
the defendant. The last one of these letters is quoted from in the 
opinion of the Court, but it seems to me that the most material part 
of this letter is omitted. Therefore I think it best to reproduce the 
whole letter, thinking we may better understand the defendant's hand 
if we see the whole of it than we can if we on& see a part, especially 
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if the index finger is left off, as seems to be the case here. The letter 
is as follows : 

CRABTREE, N. C., 3 August, 1891. 
' (MR. W. A. HILL, Enoree, S. C. 

"Yours of the 29th to hand. In  reply, will say I will 
not give you any mortgage. I will secure you as I wrote ( 906 ) 
you. I have notes that will pay every dollar that I owe, with 
land securities. If that will not satisfy you, you can send JIr. Carson 
or any other lawyer you may wish. I presume you did not give very 
much for my note, as you appraised my note doubtful. But don't 
understand me to say that I do not mean to pay, for I expect to pay 
every dollar of it. If you only give me time, I will, at any time you 
and Ben may come, turn the notes over to you for the full amount of 
my note, to be credited on my note. I do not think it will do any good 
for you to send a lawyer to see me, as I will not do any more than I 
have promised to do. I have disposed of my property that I offered 
Ben, and have got only notes to secure you with now. Show this letter, 
and also the other I wrote you, to Ben, and see what he may say, 
and write me at once. 

" Yours, W. C. HILL." 

I t  will be seen that in this letter the defendant uses the following 
language, a sentence not quoted in the opinion of the Court: "But 
don't understand me to say that I do not mean to pay, for I expect 
to pay every dollar of it." This, in my opinion, is an explicit ac- 
knowledgment of the debt, from which the law will infer a promise to 
pay, and is itself a promise to pay. And either an acknowledgment 
or a promise to pay is, in my opinion, sufficient to rebut the bar of 
the statute of limitations. I t  is held by this Court, in Royster u. 
Parrell, 115 N .  C., 306, that the statute requiring the acknowledg- 
ment or promise to be in writing is but a rule of evidence, like the 
statute of frauds, and does not change the law as to what shall consti- 
tute an acknowledgment or promise to rebut the statute of limita- 
tions; and, while this is true, i t  is also a legislative recognition of the 
existing law that the operation of the statute may be rebutted by an 
acknowledgment of the debt. If not, why should the statute 
say, in the very first sentence, and being the second word in ( 907 ) 
the statute, that " n o  acknowledgment or proniise shall be re- 
ceived as evidence of a new or continuing contract," etc., if i t  had 
not been the law before? In my opinion, it necessarily implied that 
an explicit acknowledgment of a subsisting debt like this, where there 
is no uncertainty as to date or amount, will rebut the operation of the 
statute. But whether hhis be so or not, it is held, in Royster v. Parrell, 
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supra, that it requires no more since the statute (section 172 of The 
Code) to rebut the operation of the statute than it did before. I t  may 
be that our decisions are not altogether uniform as to what is required. 
This will be found, upon examination, to be more in appearance than 
in reality. But our reported cases will show that, from the time of the 
first-published opinions to the present, there has been a recognition of 
the principle that the statute might be rebutted by an acknowledgment 
of the debt. There has been much discussion as to what was a sufficient 
acknowledgment to do this, but it has been almost if not quite uni- 
formly held that it might be done. 

The cases in which this doctrine has been held are too numerous 
for me to undertake to cite in this opinion, but the earlier opinions 
may be found ( 2  Eattle's Digest, conimencing on p. 877). I will only 
undertake to give a few of them: 

"An acknowledgment to an executor will prevent the bar of the 
statute as well as when made to the testator." Billezus v. Boggan, 
2 N. C., 13. "To repel the statute, there must be an acknowledgment 
of the debt, not simply of a fact which may show that the debt is 
unsatisfied." Perguson v. Taylor, 2 N. C., 20. A defendant wrote to 

the plaintiff: "I would rather come to a settlement, although 
( 908 ) I should allow the acconnt, as insisted on by you, rather than 

wait the event of a lam-suit," and it was held that these words 
took the case out of the statute. Ferguson v. Fitt ,  2 N. C., 239. "An 
acknowledgment by one partner, made after the dissolution of the 
firm, will prevent the operation of the statute on the claim existing 
against the partnership. " McZntyre v. Oliver, 9 N. C., 209 ; Wnlton 
v. Robinson, 27 N. C., 341. "An acknowledgment or promise, to repel 
the statute of limitations, must be distinct and explicit and plainly 
refer to the debt in question." Xnzallwood v. X~~zallwood, 19 N. C., 
330. "When the new promise is conditional, upon the performance 
of the condition i t  is evidence of a previous absolute promise." Palls 
v. Slzerrill, 19 N. C., 371. "In order to repel the statute of limita- 
tions, there must be either an express promise to pay or an explicit 
ackiiowledgment of a subsisting debt." Maskin v. Wazsgh, 19 N. 
C., 517. The older reports are full of such cases. 

I know i t  has been said in some of the more recent cases that the 
courts do not look upon the statute of limitations with the disfavor 
they once did; but I am satisfied that no man, claiming to be a gentle- 
man, ever pleaded the statute of limitations against the collection of 
a just debt, for which he had received value, without feeling he had 
done a dishonorable thing and without lowering himself in his own 
estimation. 

I will now consider some of the more recent decisions: In Vass v. 
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Conrad, 52 N. C., 87, i t  is said there must be a proinise to pay or an 
acknowledgnzent of the debt. In  McGlensey v. Fleming, 20 N. C., 
263, i t  is said there must be a promise to pay or an acknowledgment 
of a subsisting debt by the debtor, by which a promise to pay is 
implied. In  H e d y  v. Lanier, 75 N. C., 172, Bynunz, J., de- 
livering the opinion of the Court, says the "acknowledgment ( 909 ) 
or promise to pay must be in writing." In  Taylor v. iYiller, 
113 N. C., 340, the defendant Miller, writing to Gaither, the attorney 
of plaintiff, in reply to a letter from Gaither, says: "Your letter re- 
ceived. I have been to town twice to see you, but you were not in. I 
propose to settle both of your claims the first of next month, which I 
hope will be satisfactory. Will see you in person soon." And the 
Court construed the word "propose" to mean promise, and the word 
"settle" to mean pay, and held that i t  renewed a note then barred, 
and rebutted the operation of the statute of limitations. Ancl Justice 
McRae, in the discussion of the case, on page 343, uses this language : 
"While either of these qualifying words alone mould be applicable to 
the promise or acknowledgnzent to take the case out of the statute of 
limitaiions," etc., "the law speaks for itself: 'No ack?zowledgment or 
promise shall be received as evidence of a new or continuing con- 
tract,' " etc., quoting from the statute (section 172 of The Code). In  
Royster v. Farrell, 115 N. C., at p. 309, Justice Burwell uses this lan- 
guage: "I t  was argued before us that while a written acknowledgment 
of the debt would take i t  out of the operation of the statute of limita- 
tions, only n promise could have that effect on the right to foreclose a 
mortgage. A written acknowledgment is as effective in the one case as 
in the other." "The Code has not altered at all the effect of a new 
promise or acknowledgment." Taylor v. Miller and Royster v. Parrell 
are the two latest expressioizs of this Court upon the ef£ect of an ac- 
knowledgment or new promise as a bar to the operation of the statute 
of limitations. 

I admit that 8iwtol'~ton v. Clark, 65 N. C., 525, quoted and relied 
upon in the opinion of the Court, tends to sustain that opinion, if 
nothing more appeared in the defendant's letter of 3 August, 
1891, than is quoted in the opinion of the Court, that there ( 910 ) 
was nothing in the letter except an offer to pay in notes; but 
to my mind this is not the case, as I think I have shown from the 
letter itself. Simonton v. Clark, 65 N. C., 525, is put on the ground 
that plaintiff's intestate only intended to pay in Confederate money, 
"which was then plentiful"; that plaintiff's intestate refused this 
and demanded specie, which proposition was refused. A i d  the Court 
say that this was evidence that he did not intend to pay the debt in 
any .other way, but intended to rely on the statute of limitations. And, 
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whether this case is right or not, to my mind i t  is clearly distinguish- 
able from the one before the Court. I t  is true that the Judge delivering 
the opinion of the Court uses this language: ' (Tha t  a mere acknowl- 
edgment of a debt is not sufficient to repel the statute, but there mast 
be sufficient facts and circumstances to show that the debtor recogniz- 
ed a present subsisting liability and manifested an  intention to assume 
or renew the obligation." This case, to my mind, recognized the fact 
that the operation of the bar might be rebutted by a n  acknowledg- 
ment. But  the Court hold that the facts shown in  this case do ~ o t  do 
so-"a mere acknowledgment." This will not be sufficient, if the cir- ' 
cumstances connected with the acknowledgment show that the de- 
fendant did not intend to pay, as in  XcGle?zsey v. Plenziny, 20 N. C., 
263, and other cases, where the promise which the law implies from 
the acknowledgment is rebutted by the action of the party making 
the acknowledgment, as where a debtor offers to pay a less amount than 
the debt calls for, but says, "If you don't take this, I will plead the 
statute." This is an acknowledgment of the debt. But  the assamp- 
tion that the law would imply is rebutted by what the debtor says a t  
the time he makes the acknowledgment. But  this rule does not apply 

in  this case. The fact that a debtor offered to pay in'notes 
( 911 ) or land, which was not accepted, cannot defeat a direct ac- 

knowledgment or promise to pay. Suppose Clark, in the case 
of Xinzonton v. Clark, szLpru, after Miller, plaintiff's intestate, had re- 
fused to take the Confederate money, had said to the intestate, "But 
don't understand me to say that I do not mean to pay, for I expect 
to pay every dollar of it," can i t  be supposed that the Court would 
have said that "no intention was in  any way shown of assuming or 
renewing the obligation " ? So, without extending this discussion, 
my opinion is that Simonton v. Clark is not in  conflict with this opin- 
ion; that the language used in  defendant's letter, above quoted, "But 
don't understand me to say that I do not ineai~ to pay, for 1 expect 
to pay every dollar of it," is much stronger than the language used 
by the defendant in Taylor v. Miller, 113 N. C., 340, "I propose to 
settle"; that under the great weight of authority, as well as section 
172 of The Code, the bar of the statute of limitations, in  my opinion, 
is rebutted in this case, and there was error in the ruling of the Court. 

FAIRCLOTH, C. J. I concur in the dissenting opinion. 
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W. T. CRAWFORD v. W. S. BARNES" 

ACTION FOR DA~LAGES-SL~NDER-\~ORDS NOT ACTIONABLE-SPECIAL DAMAGES. 

1. A charge by defendant, in a public speech, tha t  plaintiff, a member of Con- 
gress, had " signed the 'Alliance demands ' ' ) (concerning certain matters 
of legislation desired by the Farmers' Alliance) and "then  vent to Wash- 
ington as  a congressman and repudiated those demands," does not impute 
to  plaintiff a crime or dereliction of official duty, and is  not per se action- 
able. 

2. The complaint in a n  action for slander alleged as  special damage that, by 
reason of the false, slanderous statement concerning plaintiff, he was de- 
feated for  re-election as a member of Congress, and i t  appeared that the 
summons in the action was issued six weeks before the election: Held, that 
the action cannot be maintained, and was properly dismissed on demurrer. 

ACTION heard on complaint and demurrer, before Robinson, J., 
a t  Fall Term, 1895, of HAYWOOD. 

The fourth and fifth paragraphs of the complaint were as follows : 
"4. That the defendant, W. S. Barnes, well knowing the facts, 

as hereinbefore alleged, and contriving and wickedly and maliciously 
intending to injure the plaintiff in his good name and credit, and to 
destroy the confidence of the people of his district in his integrity, 
fidelity and fitness for the office he held as a member of Congress, as 
aforesaid, did, in making public speeches in the Ninth Congressional 
District of North Carolina (which district the plaintiff then repre- 
sented in Congress), as secretary and treasurer of the Farmers' State 
Alliance of North Carolina, at divers and sundry places, and 
particularly in the town of Webster, in the county of Jackson, ( 913 ) 
on 8 May, 1894, in the presence of a large number of electors 
of the district, then and there, after having stated that 'the congress- 
man from this district (meaning the plaintiff) had signed the Alliance 
demands,' which is admitted by the plaintiff to be true, spoke and 
uttered, in the presence and hearing of the said electors, the follow- 
ing false, slanderous and defamatory words of and concerning the  
plaintiff, to-wit: 'and then went to Washington as a member of Con- 
gress and repudiated those demands, even going so far as to deny that 
he had signed them, and accused your secretary (meaning the defen- 
dant) with fraud and forgery' (meaning that the plaintiff, W. T. 
Crawford, had gone to Washington as a member of Congress and 
repudiated the Alliance demands, and even had gone so far  as to 
deny that lie had signed them), and accused your secretarv (meaning 
the defendant) with fraud and forgery. 

* CLARK and M o s ~ u o a r ~ a n ,  J J . .  did not sit on the  hearing of this appeal 
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"5. That by reason of the utterance of the false, slanderous and 
defamatory words, as set forth in the preceding paragraph of this 
coniplaint by the said defendant, ItT. S. Barnes, the plaintiff has been 
injured and damaged in his good name and character and as a mem- 
ber of Congress; and by reason of the utterance of the false, slander- 
ous and defamatory words by said defendant, W. S. Barnes, as set 
forth in the preceding paragraph, who, by reason of his office as 
secretary and treasurer of the Farmers' State Alliance of North Caro- 
lina, wielded great and powerful influence over the electors who are 
members of that organization and over other persons, thereby causing 
them to suspect and believe that the plaintiff had been guilty of lying, 
misrepresentation and falsely and corruptly misleading and deceiving 

the people in his office as a inember of Congress, and by rea- 
( 914 ) son of which false, slanderous and defamatory words the 

plaintiff lost the confidence of various and sundry electors in 
the district, who failed to vote for him, thereby causing him to be de- . 
feated in his election for Congress on 6 November, 1894, for which said 
office the plaintiff was a candidate, and the emoluments thereof, to 
his great injury and damage, to-wit, in the sum of $10,000." 

The defendant demurred to the complaint of the plaintiff, and as- 
signed for cause of demurrer : . 

"Said complaint does not state facts sufficient to constitute a cause 
of action, in that- 

"1. The language charged to have been uttered by the defendant 
against the plaintiff does not impute to the plaintiff an infamous 
crime, and therefore is not actionable per se, and the special damage 
alleged is too remote, indefinite and uncertain. 

" 2 .  I t  is not alleged in said complaint that the said language was 
spoken of the plaintiff in respect to the office which he then held, and 
the same does not impute to the plaintiff any misconduct, malversation, 
corruption or inefficiency in office, and the special damage alleged 
is too remote, indefinite and uncertain. 

"3. I t  is not averred that the said language was spoken of or 
concerning the plaintiff while in the exercise of his office as a member 
of Congress. 

"4. The said language does not impute any crime or fault to the 
plaintiff in office, as set forth in the complaint, inasmuch as it is not 
alleged in the complaint that it was the duty of the plaintiff, as a mem- 
ber of Congress, to support the 'Alliance demands,' nor that i t  was 
any neglect or omission of his official duty or any infidelity or mal- 
versation in office for him to have repudiated said demands. 

" 5 .  I t  is alleged that the said language was used by the defend- 
ant in a public speech in reference to the plaintiff's policy and 
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conduct as a public servant, and was therefore spoken by the ( 915 ) 
defendant in the exercise of his constitutional right as a citi- 
zen freely to speak his sentiments on public subjects, and in respec? 
to the character and conduct of public men, and hence was not slan- 
derous or actionable. 

6 I t  is alleged in said complaint that said language was used by 
the defendant as secretary and treasurer of the Farmers' State Al- 
liance of North Carolina to members of the organization in a matter 
relevant and pertinent to the business of the said order, and hence it is 
conclusively presumed that the defendant was actuated by a sense 
of duty and not by malice, and his language was privileged, under the 
circumstances and by the occasion on which the same was spoken.'' 

The demurrer was sustained and the action dismissed, and the 
plaintiff appealed. 

R. D. Gilnzer and J .  M. Moody for plainti f .  
W .  S. Peele for defemkmt .  

CLARK, J. The language charged to have been uttered by the de- 
fendant did not impute to the plaintiff an indictable or infamous of- 
fense, nor was it calculated to disparage him in his office (for i t  was 
no part of his official obligation to support the "Alliance deaands"). 
Hence the words are not actionable, per se. Ramsey v. Cheek, 109 N. 
C., 270; Barnes v. Crawford, 115 N. C., 76; Ogder on Libel arid 
Slander, 308. The action, therefore, cannot be sustained, except upon 
allegation and proof of special damage. The special damage alleged, 
to-wit, the loss of the election of the plaintiff to Congress, did not ac- 
crue, according to the complaint, till 6 November, and the summons 
was issued 17 September. The damage not having accrued 
before the summons issued, the action cannot be maintained. ( 916 ) 
Bynz~m v. C o w s . ,  101 N.  C., 412; Clendenin u. Turner,  96 
N.  C.,  416; Newell on Defamation and Slander, 851 (sec. 19) and 
852 (sec. 21). The third and fourth grounds of demurrer were well 
taken. I t  is not necessary to consider the other grounds assigned in 
the demurrer. 

No error. 
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1. Before a mechanic's lien can attach, there must exist the relation of creditor 
and debtor. A debt must be created before a lien can attach. 

2. Where the contract of lease of a hotel provided tha t  the lessee should make 
and pay for  repairs and deduct the cost thereof from the rent, and required 
the lessee to deposit in a bank a sun1 out of which the cost of repairs should 
be paid, and provided tha t  no liens should be created on the property for  
such repairs, and the lessee was ejected for  nonpayment of rent:  Held, that  
a mechanic's lien cannot be enforced against the property of the lessor for 
repairs made for the lessee, the remedy of the mechanic being against the 
lessee, to whose contract with the owners the plaintiff should have looked. 

ACTION to enforce a mechanic's lien upon the property, described 
in plaintiff's complaint, belonging to the feme defendants, , 

( 917 ) M. &I. Stringfield, wife of W. W. Stringfield, and M. R. 
Welch, wife of W. P. Welch, tried before robin so?^, J., and a 

jury, at Fall Term, 1895, of HAYWOOD. 
After the jury were impaneled the pleadings were read, and the 

plaii~tiff tendered issues to be submitted to the jury. 
The plaintiff admitted that the contract set out in defendant's 

answer (the material provisions of which are stated in the opinion of 
Justice Montgomery) was the contract referred to in plaintiff's com- 
plaint. Thereupon his Honor held that, it appearing that this action 
was brought to enforce a mechanic's lien against the property of the 
said fenae defendants, AT. M. Stringfield and M. R. Welch, both of 
whom were and are married women, the plaintiff, under the pleadings 
and the said contract referred to therein, could not recover in this 
action, and gave judgment dismissing the same, as to all the defendants 
except B. P .  Chatfield, and the plaintiff appealed. 

Ferguson & B'erguson for p la in t i f .  
R. D. Gilmer for defendants. 

XOPJTGOMERY, J. The defendants M. M. Stringfield and M. R. 
Welch were the owners of the Haywood White Sulphur Springs prop- 
erty. They and their respective husbands leased, in writing, the hotel 
property for three years to the other defendant, Chatfield. The lease 
provided, among other things, that Chatfield, the lessee, should have 
certain necessary repairs made upon the property; that he should 
-- 

:> ATERT, J., did not sit on thc hearing of this case.  
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pay for the same himself and charge the amount so paid for repairs to 
the lessors, to be deducted from the first year's rent. I t  was required, 
also, by the t e r m  of the lease, that Chatfield should deposit $1,000 in 
the Waynesville Bank, out of which the amount of repairs 
was to be paid, with the distinct understanding that no liens ( 918 ) 
were to be created on the property on account of the repairs. 
The rents were to be paid in installments, and i t  was stipulated that 
if they were not regularly paid the defendant lessors might enter and 
take possession of the property. There was a failure to pay rent, and 
the lessors took possession. While Chatfield was in posseision, under 
a contract between him and plaintiff, the plaintiff made certain re- 
pairs upon the property, for which he has not been paid and for which 
he filed a lien in Haywood Superior Court. This action is brought to 
enforce the lien by the sale of the hotel property, and to have applied 
from the proceeds of sale a sufficiency to pay the amount of the al- 
leged lien. This cannot be done. Before a mechanic's lien can attach, 
there must exist the relation of creditor and debtor. A debt must 
be created before there can be a lien. Wilkey v. Bray, 71 N. C., 205: 
Bailey v. Rwtjes, 86 N.  C., 517. The plaintiff had no contract with the 
defendants, except Chatfield. The plaintiff should have looked to the 
contract between the lessors and Chatfield. If he had done so, he 
would have found that Chatfield was bound to pay for the repairs; 
that there was a special fund set apart for their payment, and a spec- . 
ial provision that the hotel property should not be bound for the re- 
pairs. I t  is unnecessary to pass upon the reasons which his Honor 
assigned for giving the judgment. The plaintiff could not recover 
in any event against the defendants Stringfield and Welch nor hold 
the hotel property liable for the repairs. 

No error. 

Cited: Baker v. Bobbins, 119 N.  C., 292; Belvin v. Paper Co., 123 
N.  C., 151; Weathers v. Cox, 159 N. C., 576; Powm-Zr~j Co. v. Alzrmi- 
wunt Co., 172 N. C., 705. 
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( 919 
E .  EVERETT, ADMINISTRATOR ET AL. v. W. C. NEWTOK 

1. Where a deed is offered in evidence, no objection lies, except to  the regularity 
of the probate and registration, the court having the po~ver' always to  re- 
serve the questions of relevancy and legal effect till a subsequent stage of 
the trial. Therefore a n  objection, i n  Itmine, for all purposes, cannot be sus- 
tained. 

2. I n  order to  ripen into title, a possession must not only be open, notorious, 
adverse and continuous during, the statutory period, but i t  must be un- 
equivocal. 

3. The test of the sufficiency of the possession to fully mature t ~ t l e  depends upon 
the question whether a right of action had existed for the statutory period, 
when the suit mas instituted, in favor of the parties against whom the beue- 
fit of lapse of time is claimed. 

4. The possession of a widow is not adverse to the heirs of her husband. 

5. Where the original papers of the judgment roll are lost or destroyed, but the 
rough minute docket of the court shows tha t  a petition to sell land for 
assets was filed, and the other dockets show memoranda of a n  order for  
publication for  nonresident defendants that a n  order of sale was made, re- 
port of sale filed and judgment of confirmation, there is a presumption of 
law, independent of the statute (The Code, sees. 69, 70), tha t  the publica- 
tion mas made, as ordered, and proper proof of i t  filed before the judg- 
ment of sale was entered. 

6. Recitals in a commissioner's deed tha t  the sale mas made under a judgment 
of the eourt are prima facie evidence of the ' (binding force" and validity 
of such judgment as  against all persons who vere  parties to  such judg- 
ment; this by virtue of The Code, sees. 69, 70. 

( 920 ) ACTION tried before Starbzick, J., at  Spring Term, 1895, of 
STVAIN. 

Verdict and judgment in favor of plaintiffs, and appeal by defen- 
dant. 

The facts are sufficiently set out in the opinion. 

A. ilf. F r y  for p la in t i f s .  
J .  W .  Cooper for de fendant .  

AVERY, J. The land in controversy.was granted by the State to 
the defendant, William Newton, in 1854, and he now contends that the 
title has never passed out of him. The plaintiffs, who are (except the 
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plaintiff administrator) heirs at law of Clark Whittier, claim through 
a deed which they allege was executed by the defendant to his father, 
Solomon Newton, and which was lost or destroyed, and through mesne 
conveyances to their ancestor, Clark Whittier, who devised to them as 
tenants in common. There is no controversy as to the execution of 
the mesne conveyances. They likewise*allege that Solomon conveyed 
a t  one time to one W. P. Hyde, and that Hyde reconveyed to Solomon, 
but that the last-named deed has also been lost or destroyed. Upon an 
issue submitted the jury found that the defendant did execute a deed 
for the land in  controversy to Solomon Newton, as alleged, and in 
iesponse to a second issue, that Iiyde also conveyed the same land to 
Solomon before his death. Solomon and his wife, according to the 
undisputed testimony, lived on the land before his death, and he died 
before 1866. In  deraigning title from Solomon the plaintiffs offered 
-in evidence a deed from William R. Grant, administrator of Solomon 
Newton, dated 15 January, 1869, conveying the land in controversy 
to James S. Queen, subject to the right of the widow of Solomon to 
dower, in which deed it is recited that tile sale was made on 24 
December, 1867, by virtue of a decree of the, Court of Pleas ( 921 ) 
and Quarter Sessions of Jackson County (in which the land 
now embraced in Swain County was then situated), at public auction, 
and James 8. Queen became the highest bidder. 

If the land passed to Queen it is not controverted that whatever 
title he acquired was transmitted to the plaintiffs, the devisees of 
Clark Whittier. But, despite the finding that he conveyed to his 
father, the defendant still relies upon his own testimony and that of 
another vitness to prove that in 1866 he (defendant) directed his 
mother, Keziah Newton, to go upon the land and keep it for him till 
his return, and that he gave her the grant for it and left the State, 
remaining absent until 1889, when he came back and took possession 
from Ambarn, with whom he had a fight about the land. The plain- 
tiffs offered evidence for the purpose of showing the existence of the 
records of proceedings by the administrator for sale of and by the 
widow of Solomon Newton for allotment of dower in the land. The 
exception to the admissibility of the deed from Grant, administrator, 
was without merit. The objection in limine to its introduction, for all 
purposes, cannot be sustained, because it has more than once been held 
by this Court that no objection lies to the introduction of a deed as 
evidence when offered, except to the regularity of the probate and 
registration, the Court having the power always to reserve the ques- 
tions of relevancy and legal effect till a subsequent stage of the trial. 
Vickers  v. Leigh, 104 N. C., 248; Co2 v. W a r d ,  107 N. C., 507; W i l h e l m  
v. Bzlrleyson, 106 N. C., 381; Hodges v. Wilk inson,  111 N.  C., 56. But 
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the exception upon which the defendant relied chiefly was to the re- 
fusal of the court to instruct the jury that there were certain 

( 922 ) aspects of the testimony in which they might find that the 
title of the defendant had matured by possession, notwith- 

standing the fact that he had conveyed the.land to his father, as al- 
leged. The instruction asked was based upon the theory that, if the 
jury believed the testimony offered for the defendant, his mother 
went upon the land and in 1866, as his tenant, and that the land was oc- 
cupied till her death, in 1888, either by herself or those who held 
nnder her, and whose possession inured to the benefit of the defendant, 
they holding up to visible lines and boundaries. The court refused 
to instruct the jury, at the request of the defendant, that the pos- 
session of his mother and those holding under her from 1866 till 1888 
inured to his benefit so as to ripen title in him, because they could not 
destroy the privity with him as tenants except by surrender or evic-. 
tion, and that their possession for twenty years, up to visible lines and 
boundaries, matured title in him. The contention of counsel on the 
argument was confined chiefly to the single question whether the court 
erred in refusing this instruction. I t  being found that the land had 
been conveyed by the defendant to his father, who held under the deed 
when lie died, neither the defendant, as the grantor from the State, 
nor he or the other heirs of Solomon Newton, as heirs, nor anyono 

. claiming through them by a deed, reserving a right to dower like all 
of the mesne conveyances after that of Grant to Queen, could have 
maintained an a c t i ~ n  for possession against her or her grantee during 
her life, because the possession was not adverse to them. Avent v. 
Arrington, 105 N. C., 377; Love v. McClure, 99 N. C., 290. Her life 
estate was an elongation of the husband's estate, and as widow she 
held in privity with, not adversely to, the heirs and those claiming 
nnder them, certainly under conveyances made expressly subject to 

her right. Granting that the defendant told her to enter, and 
( 923 ) that she consentecl to do so, if the plaintiffs' ancestor, Clark 

Whittier, had brought an action for'the possession, it would 
have been a sufficient answer that the claimants held subject to her 
right to occupy the land as dower. In order to mature title, the pos- 
session must not only be open, notorious, adverse and continnous dur- 
ing the statutory period, but i t  must be unequivocal. Osborne v. John- 
ston, 65 N. C., 22; McLean v. Smith, 106 N. C., 172. The test of the 
sufficiency of the possession to fully mature title depends upon the 
question whether a right of action had existed for the statutory period, 
when the suit was instituted, in favor of the parties against whom the 
benefit of lapse of time is claimed. 8. v. Xuttle, 115 N. C., 784; 
Boomer v. Gibbs, 114 N. C., 76; Hamilton v. Icard, 114 N. C., 532; 
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Osborne v. Johns ton ,  szqwcc. If, therefore, no action could have been 
maintained by the plaintiffs, as claimants, through the heirs at law of 
Solomon, against those holding under the widow, the statute did not 
run, in any aspect of the evidence, against them before her death, in 
1888. I t  follomrs that there was no error in the ruling of the court 
that neither plaintiffs nor defendant, in any aspect of the testimony, 
had offered evidence of possession under color which should be sub- 
mitted to the jury as tending to prove title. 

I t  was agreed that the court should find the other facts and enter 
the responses to the third issue, involving the question whether the 
defendant, William Newton, was a party to a special proceeding, by 
virtue of a decree in which Grant, administrator of Solomon, sold and 
conveyed the land to Queen, and to the issue of title numbered four. 
In  the deed of Grant, administrator of Solomon Newton, was a recital 
of the fact that the sale was made, as already stated, on 24 December, 
1867, in pursuance of a decree of the Court of Pleas and Quarter 
Sessions of Jackson County. There was abundant evidence to 
prove that most of the records of said court weye lost or de- ( 924 ) 
stroyed, and the record of the pleadings and orders in  this 
particular proceeding could not, after diligent search by successive 
clerks, be found. I t  appeared, however, from the rough minute docket 
of the Court of Pleas and Quarter Sessions of Jackson County, that a 
petition to sell land was filed at  the December term, 1866, entitled "W. 
R, Grant, administrator of Solomon Newton, deceased, against Wil- 
liam Newton and others." At the next term, April, 1867, there ap- 
pears upon the minute docket an order that publication be made for  
six successive weeks in the Henderson Pioneer, a newspaper published 
in Hendersonville, for 0. W. Cline and wife (Lorena), Alfred Shuler 
and wife, Marion Newton and William Newton, who, as it appeared to 
the satisfaction of the court, were nonresidents, to appear a t  the next 
term, to be held on the fourth Monday in July, 1867. At the next 
(July)  term there was an entry made upon the minutes that the order 
of sale was allowed, and at  the December term the minute made in 
the same proceeding is: "Report of sales confirmed by the court and 
filed. Judgment for costs against the administrator to be taxed by 
the clerk." Leaving out of view the provisions of the statute (The 
Code, sees. 69, 70), the law would presume, when the papers have been 
destroyed, that the publication was made, as ordered, and proper proof 
of i t  filed before the decree of sale was entered at the succeeding 
(July)  term. The papers being now shown to have been lost or de- 
stroyed, the presumption arises upon this state of facts that the 
court acted upon the prescribed proof that the defendant, William 
Newton, had been made a party by publication. liawson Pres. Evi- 
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dence, p. 34, 11, 111. The testimony of the defendant that there was 
no actual service did not tend to rebut the presumption that 

( 925 ) he was duly made a party by publication. But the recital in 
the deed, which refers to the decree, so as to identify it, is af 

itself prima facie evidence of its "binding force" and validity as 
against all persons "who were parties to said decree." The Code, 
secs. 69, 70 ; Dail v. flugg, 85 N. C., 104; Durham v. Wilson, 104 N. C., 
595. 

The finding of the court, therefore, upon an inspection of the rec- 
ord and deed, that there was a presumption that the defendant was a 
party, was supported by the record and deed from which the facts 
are gathered, and is sustained in its legal aspects by the statute and 
authorities cited. The judge was authorized by the parties to find 
the facts in relation to that branch of the case, and upon the evidence 
was warranted in holding, in the capacity of juror, that the presump- 
tion was not rebutted by the defendant's testimony. I t  may not be 
amiss to mention that the discrepancy between the printed and written 
records upon a very important point misled us for some time. The 
word "not" was omitted in the printed record, so as to make i t  ap- 
pear as the finding of the court that the presunlption was "rebutted" 
by the testimony of William Newton. 

No Error. Affirmed. 

Cited: Lewis v. Covington, 130 N. C., 544; Brinkley v. ,Smith, 131 
N. C., 132; Joyner v. Putrell, 136 N. C., 303; Norcum v. Savage, 140 
N. C., 474; Card v. Pinch, 142 N. C., 148; Barefoot v. Musselwhite, 
153 N. C., 211; Pinnell v. Burroughs, 168 N. C., 319; Cooley v. Lee, 
170 N. C., 23; Gruves v. Causey, ib., 177 ; Kluttz v. Ir'lutta, 172 N. C., 
624; Vanderbilt v. Chapman, ib., 813. 

( 926 
ETTA MOODY v. ROBERT MOODY 

1. A party who enters a special appearanee and moves to dismiss for want of 
legal service of the summons should except to the refusal of his motion. I f  
he does not except, his subsequent appearanec in the action makes him, in 
law, a party for  all purposes. 

2. ,4 general appearance waives irregularity in service of the summons. 

3. Under section 1291 of The Code, a n  order allowing alimony is erroneous if 
made without a finding of the facts by the judge. 
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APPLICATION FOR ALIMONY pendente lite, heard by Robinson, J., 
upon affidavits and motion of defendant to dismiss, at Fall Term, 
1895, of MACON. 

Defendant appealed. 
The facts are sufficiently stated in the opinion. 

A. M .  P r y  and J. P. Ray for plaintif. 
Jones & Johnston for defendant. 

FAIRCLOTH, C. J. This is an action for divorce and alimony pen- 
dente lite. The summons was issued 6 September, 1895, by the Clerk 
of Macon County Superior Court, N. C., directed to the sheriff of that 
county. The only return is, "Served 9 September, 1895," by one 
Dockins, Sheriff of Ilabun County, Georgia. There was no attempt 
to show service by publication, nor in the manner prescribed by Laws 
1891, ch. 120. The defendant, on the return day, made a special ap- 
pearance and moved to dismiss the action for want of service, to which 
he was then entitled; but without filing exceptions to the re- 
fusal to dismiss at the same time, he filed his own affidavit and ( 927 ) 
several'others, denying the allegations of the plaintiff's affi- 
davit, which was treated as a complaint. This waived all irregularity 
in the service and put the defendant in court as completely as if the 
summons had been duly an& legally served. The court then heard the 
affidavits and, without finding the facts, rendered judgment, making 
an allowance to the plaintiff, and the whole record is sent to this 
Court. That was erronoeous. The Code, sec. 1291, requires the plaintiff 
to set forth facts which "shall be found by the judge to be true," and 
to these facts he must apply the law of the case, and either party may 
appeal from his judgment. This has been held in other cases, and that 
the facts found by the court must appear in the record sent to this 
Court. iiorris v. Morris, 89 N. C., 109; Griffith v. Griffith, 89 N. C., 
113; Lassiter v. Lassiter, 92 N. C., 129. We must therefore send the 
case back, to the end that the facts may be found by the court, which 
this Court has no authority to do. 

Remanded. 
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WILLIAMS v. LCLIBER Co. 

( 92s 
A. C. WILLIAXS v. CROXBP LUMBER CONPANY 

1. The statute of frauds (The Code, see. 1554) can only be taken advantage of 
by pleading i t ;  but if an  oral contract is alleged in the complaint and denied 
by the answer, and a different contract set up in the answer, oral evidence 
of plaintiff's claim will be excluded. 

2. Where one pays for part  of certain property purchased for  him by one mho 
claimed and represented himself to be the agent bf such purchaser, he rati- 
fies the contract of purchase and mill not be heard to  deny the agency. 

3. Remarks of the judge, of doubtful propriety, made, not i n  his charge, but to 
counsel during the introduction of the evidence, are not a ground for a new 
trial, unless it reasonably appears that  a party is prejudicecl in the minds 
of the jury by such remarks. 

4. It is not erroneous or improper for a judge to make a calculation of the 
amount claimed by a party and to hand such calculation to  the jury, with 
the instruction that  they are not bound thereby, but must find the amount 
due from the evidence. 

* 
5 .  The measure of damages for a breach by a vendee of a contract for the pur- 

chase of timber, to  be delivered a t  a designated point, is  the contract price, 
less the cost of putting the timber a t  the place designated for i ts  delivery. 

G .  Where there was judgment by default and inquiry, and upon the inquiry an  
issue was submitted as to what amount was due the plaintiff from defen- 
dant on account of certain logs cut and delivered, to which the jury respond- 
ed a certain amount, it was error to add any interest to  the amount so 
found for time elapsed prior to  the inquiry, as  such interest is presumed 
to  have been included in the verdict as  rendered. 

CLARK, J., dissents. 

( 9 2 9  ) ACTION tried before R o b i m o n ,  J. ,  at Fall Term, 1895 ,  of 
GRAHAM. 

Defendant appealed. 
The facts appear in the opinion. 

Dillard (e. King a n d  S h e p h e r d  & B u s b e e  f o r  p l a i n t i f .  
J. W. & R. L. C o o p e r  f o r  d e f e n d a n t .  

FAIRCLOTH, C. J. The plaintiff sues to collect a balance due him 
on contract with the defendant, and for damages for breach of the 
contract. The verbal contract was for "large quantities of timber, 
growing and felled," on divers tracts of land on the Cheoah and 
Little Tennessee rivers and their tributaries. In his complaint the 
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plaintiff alleges that, under a contract with defendant, he "cut and 
put a large quantity of logs into the Cheoah River, in Graham County, 
for which labor the said company partly paid plaintiff from time to 

. time, leaving a balance of $500 still due therefor, which sum the plain- 
tiff is entitled to recover, over and above any and all counterclaims and 
set-offs known to the plaintiff." The complaint also alleges that "the 
defendant, in 1893, pretended to sell to one Belding, one of the sub- 
scribers to its stock, all of its timber, cut and standing, and logs in 
the streams, with all its sawmill machinery, implements and utensils, 
a t  the insignificant sum of $100, while in fact this property was worth 
several hundred thousand dollars ; that said sale and conveyance were 
inoperative and void, as being done without authority, and likewise 
fraudulent am1 roid, as against creditors, for lack of valuable consider- 
ation and bona fides, and was further void against this plaintiff and its 
other creditors upon the actual intent which i t  had thereby to hinder, 
delay and defraud its creditors.'' I t  further alleges that "the 
defendants are nonr.esidents and cannot, after due diligence ( 930 ) 
be found; that he has taken out a warrant of attachment, and 
had the same levied, upon a large quantity of logs in Graham County, 
in the streams and outside, and on the standing timber on said sixty- 
nine tracts of land," etc. He then demands judgment for his debt 
and that the attached property be sold to satisfy his judgment. To 
this complaint no answer or demurrer was filed, and at Spring Term, 
1895, a judgment by default and inquiry was rendered. At Fall 
Term, 1895, the inquiry was taken, and "by consent, the plaintiff hav- 
ing been allowed to so amend his complaint as to set up such claim as 
he may have against the defendant for damages sustained by him by 
reason of defendant's breach of its contract, and the defendant being 
allowed to answer, denying the damage alleged, and both amendment 
and answer being treated as in, without objection, certain issues were 
subniitted to the jury," which, with the responses thereto, are as fol- 
lows : 

1. "What amount is due and owing to plaintiff from defendant on 
account of logs cut and delivered, and others cut and not delivered?'? 
Snswer : "Three hundred and thirteen doliars and twenty-five cents." 

2. "What damage has plaintiff sustained by reason of defendant's 
breach of contract ? " Answer : "Eighty-six dollars and seventy-five 
cents. ? ' 

Judgment was entered for $400, with interest till paid, and interest 
on $313.25 f ~ o n i  21  August, 1894, till the first day of this term, and 
costs. 

The plaintiR testified, over the defendant's objection, that he con- 
tracted to sell the trees, in parol, with John Swan, agent of the de- 
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fendant company, and that he had cut, sawed and peeled large quanti- 
ties of different kinds of wood, and had delivered 7,000 feet of poplar, 
of the lengths required by the contract, all of which testimony the de- 
fendant objected to, on the ground that Swan had no authority to . 

make the contract, and because the contract was void under 
( 931 ) the statute of frauds, the same being for an interest in real 

estate and not signed by the party to be bound thereby. The 
objection was overruled, and this evidence was allowed to go to the 
jury. The plaintiff also testified that lie was damaged $500, in addi- 
tion to the timber contract. No objection to the last evidence was 
made. Plaintiff offered in evidence a paper containing an account in 
favor of the defendant for krticles sold to plaintiff, on which was a 
written statement, made by Swan, as to the price the plaintiff was to 
have for the timber when delivered. Objected to by defendant as 
evidence. The court admitted it, "with the remark, made in a very 
pointed manner, that he would allow the paper to be read and risk i t ;  
that when people contracted debts they must payethe:-." Defendants 
excepted. The court '(made a calculation and statement of amount 
claimed by plaintiff as per alleged contract price, and as testified to 
by plaintiff, and handed the same to the jury, and told thex  that it 
was what the cburt had calculated to be due the plaintiff by defendant 
on the contract, but for the jury to make their own calculations; that 
they were not bound by his; that it was for the jury to say from the 
evidence what sum was due the plaintiff; that the plaintiff was entitled 
to the contract price, less the sum i t  would cost to put the timber to 
the river, where it was to be delivered. Defendants excepted." The 
court said to the jury that the plaintiff was entitled to damages, and 
the amount was for the jury to find from the evidence. Defendants 
excepted. The transcript in this case is not as easily understood as 
some we have, and we have copied several of its parts in order that 
we may arrive at i t  correctly, as near as may be. I t  may be observed 
that the defendant omits to answer or deny the allegation of the origi- 
nal complaint, in which the contract and part delivery of the goods 

are alleged ; so these allegations stand undisputed and affirmed 
( 932 ) by the judgment by default. The permission to file an answer 

to the amended complaint, as a count for damages for the 
breach of contract, was limited by the terms of the order to a denial of 
the damages for the breach, and did not extend to a denial of any- 
thing in the original complaint and judgment by default. The de- 
fendant offered no evidence denying the contract or damages, nor to 
the agency of Swan, as testified to by the plaintiff. He simply relied 
on the chance of discovering a mistake on the part of the court at  the 
trial. He does not deny the allegations himself, nor use Swan as a 
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witness, nor anyone else. He does not plead the statute of frauds, and 
he cannot avail himself of the statute without pleading, as verbal con- 
tracts are not void, but only voidable, at the option of the pleader. 
Curtis v. Lumber Co., 109 N. C., 401; Loughran v. Giles, 110 N. C., 
423. In  this connection it may be stated, to avoid misapprehension, 
that if the complaint alleged a parol contract for land, and the answer 
denied the contract and set up a different contract, the plaintiff could 
not introduce oral proof of his claim, if objected to by defendant, al- 
though the statute of frauds is not pleaded. Gulley v. Mncy, 84 N. C., 
434; Holler v. Richards, 102 N. C., 545. A contract required to be in 
writing can be proved only by the writing itself, not only as the best, 
but as the only admissible evidence of its existence. Morrison v. Baker, 
81 N. C., 76. The Code, see. 683, requiring corporation contracts ex- 
ceeding $100 to be in writing, was repealed by Laws 1893, ch. 84. 

The first exception, except as already noticed, is that Swan had no 
authority to make the contract. The defendant, having received and 
paid for a portion of the logs, as alleged in the original complaint, and 
not denied, and thereby ratified the contract made by Swan, is con- 
cluded as to his authority to make the contract. The defendant, in 
his argument, however, insists that the judge ought to have set 
out the evidence pertinent to the question of agency, and re- ( 933 ) 
lies on The Code, sec. 412 (2 ) .  So far as we can see, tlie evi- 
dence is all in the record before us. We cannot say that it is so, but 
the appellant nowhere suggests that it is not so. We hold, how- 
ever, that question to be settled by defendant's ratification, as 
above stated. The plaintiff testified that he was damaged $500, in 
addition to the timber contract, and there was no exception to that 
evidence. This is the only evidence on the question of damages that 
went to the jury. The objection to the account of defendant for arti- 
cles sold plaintiff, we suppose, was to the writing thereon by Swan, 
stating the price of the timber when delivered. This is without force, 
as it was only a statement by defendant's agent'concerning the con- 
tract which he had made and they had ratified. The next exception 
was to the paper writing, above referred to and offered in evidence 
and admitted. "The court admitted the same, with the remark, made 
in a very pointed manner, that he would allow the paper to be read 
and risk i t ;  that when people contracted debts they must pay them. 
Defendant excepted." Whether the exception was pointed to the ad- 
mission of the paper, the pointed manner, or that when people con- 
tracted debts they must pay them, does not appear from the excep- 
tion, as it should do. But assuming that it refers to the manner and 
the last part of the sentence, as defendant now argues, we must con- 
sider it that way. The Code, sec. 413, says: "No judge, in giving a 
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charge to the petit jury, either in  a civil or criminal action, shall give 
an  opinion whether a fact is fully or sufficiently proved, such matter 
being the true office and province of the jury;  but he shall state in a 
plain and correct manner the evidence given in the care, and declare 

and explain the law arising thereoli." We do not approve 
( 934 ) the use of such loose expressions, but the question still remains 

' whether they are a violation of the statute and injurious to 
the par ty  complaining. Xumerous decisions on this question have 
been made, and they all agree that the judge is not perlnitted to es- 
press an  opinion as to whether a fact, which is for the jury to find, 
is fully or sufficiently proved, in his charge to the jury. I n  the present 
case the reinark complained of was not made in  his charge to the 
jury, but was an aiiaouncement to counsel as to the competency of the 
evidence, made in the presence of the jury. I n  S. v. Boone, 82 N. C., 
637, it was held that "the language of a judge, in his charge to the 
jury, lnust be read with reference to the evidence and points in dis- 
pute, and construed in reference to the context." 

I n  S.  v. Brabhaun, 108 N. C., 793 (7 ) ,  it is said: "Remarks by the 
court of doubtful propriety are not ground for exception, where it 
appears they did no harm to the prisoner." 

I n  S .  v .  Browwing, 78 N. C., 555, i t  is stated: " In  most cases, in 
the course of the trial, i t  becomes necessary for the judge to pass 
upon and decide collateral questions of fact, and such decisions, taken 
abstractly and without their proper connection with other things, 
might seem to be an opinion upon those matters belonging exclusively 
to the jury;  but i t  must be presumed that their true import and bear- 
ing are understood by the jury, and unless it appears with ordinary 
certainty that the rights of the prisoner have been in some way pre- 
judiced by the remarks or conduct of the court, it cannot be treated 
as error." 

'In S. v. A ~ z g e l ,  29 N. C., 27, "the act of Assembly restraining 
judges from expressing to the jury an  opinion as to the facts of the 
case o d y  applies to those facts respecting which the parties take issue 

or dispute. ' ' 
i 935 ) I n  8. v. Dick, 60 N. C., 440, after stating the general rule, 

the Couft says: "But  if the party excepting could not possi- 
bly be injured by it, i t  is not ground for a ve&e de ~zovo." Recog- 
nizing the general rule, these cases are cited to show that unless i t  
appears reasonably certain that the party is prejudiced, in the minds 
of the jury, there is no error. 

In the present case the judge was not charging the jury. There 
\fras a judgment by default and inquiry, establishing a legal liability 
of the defendant to the plaintiff for something. There was no evi- 



N. C.] FEBRUARY TERM, 1896. 

dence in  the case except the plaintiff's; there was no denial by plea 
or proof on the part  of the defendant, and it  appears unreasonable to 
suppose that the ~ ~ e r d i c t  would have been different witliont the reaark  
of the court, as above stated. As to the manner of the judge, we have 
no suggestion, except so fa r  as the words explain themselves. 

The next exception was that the judge made a calculation "as per 
alleged contract price and handed it to the jury," telling them to 
make their own calculation; that they were not bound by his;  that 
they must find the amonnt from the evidence, etc., as we have al- 
ready stated. This seems harmless, and we understand it  is frequent- 
ly  done by the judge, without prejudice to anxone. The interest on 
$313.25 from 21 August, 1894, till the first day of the trial term must 
be eliminated on final settlement, as we must presume that was inclnd- 
ed in the verdict as rendered. 

The main question pressed upon our attention was the rule of dam- 
ages i n  a case like the present. His Honor instructed the jury that 
"the plaintiff was entitled to the contract price, less the sum it  would 
cost to put  the timber to the river, where it  was to be delivered." The 
rule seems to be settled in  this State, but the diversity of opin- 
ion in other places and the insistence of counsel has induced ( 936 ) 
us to look a t  the authorities and refer to some of them. 

By many it  is urged that the measure of damages is the difference 
in  the market value of the articles a t  the place of delivery and the 
contract price. By others it is claimed that the measure of damages 
is the contract price, less any necessary cost of putting the goods at 
the place of delivery. 

I n  Parker v. Smith ,  64 N.  C., 291, i t  n a s  held that a judgment by 
default operates as an admission of a cause of action, but the plain- 
tiff must prove the delivery of the goods and their value. 

Adrian v. Jackson, 75 N .  C., 536: That when a claim for damages 
is certain in amount, or can be rendered certain by mere computation, 
there is no need of proof, as the judgment by default admits the claim. 
An inquiry is necessary only when the claim is uncertain. 

Hartnzan v. Parrior, 95 N.  C., 177 :.When a verified complaint al- 
leges a promise to pay a sum certain on default, the plaintiff is entitled 
to a judgment final, but when it  alleges the value of the property, 
without any promise, the juclgnlent should be by defanlt and inquiry. 

Garrard v. Dollar, 49 N .  C., 175: Upon a judgment by default, 
nothing that would have ainounted to a plea i11 bar to the cause of 
action can be given in evidence to reduce the damages. I n  that case 
the question of the measure of damages in  land sales was first passed 
on in  our State, and it  was held that the measure of damages against 
a vendee for refusing to perform his contract for the purchase of land 
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-the vendor being ready to perform his part-is the purchase money, 
with interest. The English rule was that the difference between the 

value and the contract was the measure. Sedgwick Damages, 
( 937 ) 192, so states in regard to land sales, but admits (on page 

281) that it is different in respect to sales of personal chattels. 
Oldhanl, v. Kerchner, 81 N.  C., 430: Here the plaintiff sues for 

failure to deliver corn to be ground at  his mill, and the measure of 
damages is prima facie the difference between the cost of grinding and 
the contract price, and the burden is upon the defendant to prove all 
matters in reduction of such damages. 

Hinckley v. Steam Co., 121 U. S., 264, 275: The defendant agreed 
to purchase rails from the plaintiff at $58 per ton. On refusal to re- 
ceive the rails the defendant was liable for breach of contract, and i t  
was held that the rule of damages was the difference between the cost 
per ton of making and delivering the rails and the $58. 

3 Parsons on Contracts, 209: The rule is well stated by the author 
-"If the goods remained in the vendor's hands i t  may be said that 
now all his damages is the difference between their value and the price 
to be paid, which may be nothing. This would be true if the vendor 
chose to consider the artieles as his own, but it does not seem that the 
law lays upon him any such obligation. He may consider thein as his 
own if there has been no delivery, or he may consider them as the 
vendee's, * * ' subject to his call or order, and then he recovers 
the whole of the price which the vendee should pay." In  either case 
the action is upon the breach of the contract by the vendee, and i t  
seeins reasonable that this election should be given to the vendor and 
not to the vendee. 

Sands v. Taylor,  5 Johns., 305: Here, after receiving a part of the 
cargo, the defendant refused to receive the balance, and the plaintiff 
sold it a t  the best price in the market, and by action recovered the dif- 
ference between the proceeds of the sale and the original contract 
price. 

Benzent v. Smi th ,  15 Wend., 493: The defendant refused 
( 938 ) to take a carriage built according to the terms of the a, wee- 

ment. The plaintiff deposited the carriage with a third party 
and notified the defendant. The plaintiff recovered the contract price. 

Masterton v. Mayor, 42 Am. Dec., 38: Held,  that the measure of 
damages was the difference between the cost of doing the work and thk 
agreed price to be paid. 

We approve the rule pointed out in these authorities. The recovery 
is only the proximate contract profits and does not fall within the line 
of inhibited speculative profits. A party contracts, expends his time, 
skill and capital, and assumes risk. I t  would seem unreasonable to 
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deprive him of his direct profits and relieve the other party simply 
because he has violated the agreement. With the record as it comes to - 
us, we can see no error, and, with the modification already indicated, 
the judgment is 

Modified and Affirmed. 

CLARK, J., dissenting: The learning as to judgments by default and 
inquiry is not applicable in this case, for, though such judgment was 
taken by mutual consent, i t  was in effect set aside, the plaintiff at  the 
trial term being permitted to amend his complaint and the defendant 
to file his answer, and the issues arising thereon were duly submitted 
to the jury. The plaintiff testified that he made the contract with one 
Swan, as agent of the defendant. The defendant objected that there 
was no evidence of agency. The court overruled the objection, and the 
defendant excepted. Whether there was prima facie evidence of 
agency was for the court. The material fact that Swan was the agent 
of the defendant, authorized to contract, was for the jury. The judge 
overruled the exception, thus passing on the fact himself. The excep- 
tion being made, it was incumbent on the judge to set out the 
pertinent evidence. The Code, see. 412 ( 2 ) ,  expressly so re- ( 939 ) 
quires, but there is no evidence in the record tending to show 
the agency. I t  may have been stated on the argument here that the 
defendant had theretofore paid for timber bought fos it by Swan, but 
nothing of the kind appears in the case on appeal. The record states: 
"The defendant objected to the paper as evidence. The court admitted 
the same, with the remark, made in a very pointed manner, that he 
would allow the paper to be read and risk i t ;  that when people con- 
tracted debts, they must pay the same. Defendant excepted." This 
was an expression of opinion that the defendant had contracted a 
debt to the plaintiff which was still due and ought to be paid, and was 
a violation of the act of 1796, now The Code, see. 413. S. v. Dick, 60 
N. C., 440; Reiger v .  Davis, 67 N. C., 185; S. v. Dancy, 78 N. C., 
437. "The court made calculation and statement of amonnt claimed 
by plaintiff as per alleged contract price and as testified to by plain- 
tiff, and handed same to the jury and told them that the same was . 
what the court had calculated to be due the plaintif by the defe?zdnnt 
by the contract." This was an expression of opinion by the court that 
the testimony of the plaintiff was correct, and this could not be cor- 
rected by the judge adding thereto ' [but  for the jury to make their 
own calculations, that they were not bound by his." 8. v. Dick, supra, 
is exactly "on all fours,'' but, indeed, no precedent is needed to show 
that, if this is admissible, the statute designed to prevent the weight 
of the judge's views of the evidence going to the jury is henceforth a 
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nullity. I t  is a violation of section 413 of The Code for the judge, 
a t  any time during the trial, and not in  the charge only, to express 
a n  opinion before the jury on the weight of the evidence. 8. v. Brown- 
i n g ,  78 S. C., 555 ; Xarch v. Verble, 79 N. C., 19 ; Sever v. McLauyhli?z, 

79 N. C., 153 ; Pickey v. lllerrimon, ib., 585. The plaintiff tes- 
( 940 ) tified that he sold to the defendant all his poplar and hard- 

wood trees on 100 acres of land at  $4.25 per thousand for 
poplar and $4 per thousand for hard wood "when cut, peeled, sawed 
in logs and delivered to defendant on the banks of Cheoah River." 
He further testified that he delivered only 7,000 feet of poplar, and 
that he cut, peeled and sawed 41,000 feet of poplar, but did not de- 
liver it, and that he cut and peeled 100,000 feet of hard wood, about 
5,000 of this being also sawed into logs of the contract length, but 
none of this timber was delivered at  the Cheoah River except the 7,000 
feet of poplar. - Upon this state of facts the court charged, as a measure of dam- 
ages, that "the plaintiff was entitled to the contract price, less the sum 
it  would cost to put the timber to the river," and the defendant ex- 
cepted. Upon this the plaintiff recovered (the jury doubtless taking 
the calculation made for them by the judge) $313.25, when only 7,000 
feet of lumber, a t  $4.25, was shown to have been delivered. There is 
no evidence in  the record showing any state of facts which could have 
authorized a verdict against the defendant for timber not delivered at  
the stipulated point, and, this instruction being excepted to, in justice 
to the defendant, i t  was incumbent upon the court to set out the evi- 
dence pertinent to that charge and which would justify it. On the 
evidence as i t  appears in the record this instruction is erroneous. But 
jn any aspect of the evidence, even if it had been shown (as i t  was not) 
that the logs had been delivered a t  the river, the instruction was 
wrong. when the vendor delivers the goods a t  the place agreed, if 
the vendee fails or refuses, without cause, to accept them, the uni- 
versally recognized rule of damages (save in very exceptional cases) 
is the difference between the contract price and the market price. This 

is, indeed, elementary law, and is to be found easily accessible 
( 941 ) in  all of the authorities. 2 Southerland Damages, see. 647, 

and numerous cases there cited: Cliftolz v. hTewsonl, 46 h'. C., 
108; 2 Benjamin Sales, sec. 1117, and cases cited in note; Barron v. 
Ar~zaud, 8 C. B., 804; 3 Parson Contracts, 209 (marginal page), and 
cases cited. The instruction of the court in  this case gave the plain- 
tiff more damages than he could have had if i t  had been shown that 
all the timber had actually been delivered at  the stipulated place; 
but, in  fact, his own evidence, fa r  from sustaining the allegations 
made in  the complaint, showed only 7,000 feet delivered and no ex- 
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cuse for failure to deliver the balance. Even if this had been a judg- 
ment by default and inquiry (instead of answer filed and a trial upon 
issues framed, as it was), still it would have been a default and 
inquiry and not a judgment by default final. Hence, even in that 
case it would have been incumbent on the plaintiff to prove his case, 
the default and inquiry admitting only a cause of action and judg- 
ment for costs till somethil~g more was approved. Gatliny v. Snlifh,  
64 N. C., 291. Oldham v. Kerch~er,  81 N. C., 430, was an actioii by a 
vendee for failure to deliver, and not, as in this case, an action by a 
vendor for failure to receive and pay; besides, in the Oldham case the 
vendee was allowed to recover profits of grinding, because the \rendor 
contracted, well knowing the purpose of the vendee in buying. 

The court further instructed the jury, upon the secolld issue, as 
to damages: "That the plaintiff was entitled to damages; that as to 
the amount of damages it was for the jury to find from the evidence 
what sum the plaintiff is entitled to." Defendant excepted. On this 
issue the plaintiff recovered $86.75. The record proper (in the judg- 
ment signed by the court) states that, "by consent, the plaintiff hav- 
ing been allowed to so amend his complaint as to set up such 
claim as he may have against the defendant for damages sus- ( 942 ) 
tained by him by reason of defendant's breach of its contract, 
and the defendant being allowed to answer, denying the damage al- 
leged, and both amendnlent and answer being treated as in, without 
objection certain issues were submitted to the jury, as follows." I t  
is on the second of the issues, thus framed on the pleadings, there be- 
ing an allegation and a denial of damage, that the judge tells the jury 
that "the plaintiff is entitled to damages-how much is for the jury 
to say." This charge is erroneous, certainly on the face of the record, 
and if the state of the evidence was such as to justify this iiistruction 
the exception put the court and the appellee on notice to send up the 
pertinent evidence that would sustain it, and it not being sent np, 
and taking the record as it is to be full and true, this charge was prop- 
erly excepted to, it being supported by no evidence and likewise an 
expression of opinion. I t  certainly could have been no guide to the 
jury beyond the instruction by the court to allow the plaintiff some- 
thing on the second issue. I t  may be that the case was imperfectly 
made out, but we must take the record as we find it. The appellee 
not having excepted to the appellant's case, it is as conclusive as if 
settled by the judge. Besides, it appears that the judge expressed his 
opinion three times in the charge that the plaintiff ought to recover. 
Possibly he ought. We do not know how that may be, but his Honor 
should not have intimated his opinion to the jury to that effect. 
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C i t e d :  8. v. Robertson,  121 N. C., 555; He)wmings  v. Doss, 125 N .  
C., 402; B r i n k l e y  v .  B r i n k l e y ,  128 N .  C., 506; S p r i n g s  Co.  v. B u g g y  
Co., 148 N .  C., 534; Xtephens v. Midye t te ,  161 N .  C.. 324; H a r p e r  v. 
R. R., ib., 452; R. R. v. M f g .  Co., 166 N .  C., 183. 

1. A contract  hereby one party sells or pledges in advance the contingent pro- 
ducts of a mill for a certain period and a t  a specified price, in consideration 
of money furnished and agreements entered into by the party who buys, i s  
valid and not against public policy. 

2. Where a contract of sale which provided that  the vendor, for a valuable con- 
sideration and in consideration of obligations to  be performed by C., "does 
hereby sell and agree to deliver" to C., a t  Waynesville, boxed or sacked 
( a t  option of C.), the entire products of the vendor's mill, according to  
specifications, for a period of three years from date, C. to  make certain 
advances for  the purpose of paying for raw material and the cost of 
boxing, etc., and the contract further provided tha t  all applications for  
the purchase of such products should be referred' to  42.: Held, that  such 
contract vested the title to  the finished products in the vendee. 

ACTION tried at Fall Term, 1895, of HAYWOOD, before Robirzson, 
J . ,  and a jury. 

The action was a creditor's bill, filed by plaintiff in behalf of him- 
self and all the other creditors of F. T. Hyatt, against defendants for 
the recovery of certain property alleged to be in the hands of the de- 
fendant J. R. Justice, trustee, and the other defendants, for the bene- 
fit of the creditors of the said F .  T. Hyatt: 

The pertinent facts are stated by Associate Jus t i ce  A v e r y  in the 
opinion. 

J .  M .  Moody  f o r  E. P. H y a t t  ( a p p e l l a n t ) .  
W .  T .  C r a w f o r d  f o r  appellee. 

AWRY, J .  The appeal hinges upon the question whether F. T. 
Hyatt was the owner of certain locust pins (which were the 

( 944 ) output of his mill) prior to his executing an assignment, for 
the benefit of creditors, to J. R. Justice, trustee, on 15 Janu- 

ary, 1891. The defendant Chapman claimed title to these pins, some 
of which had been boxed and others were unboxed when seized at  the 
mill yard of Hyatt, at Waynesville. On 10 March, 1890, a written 
contract was entered into by the defendant F. T. Hyatt and the de- 

590 
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fendant S. F. Chapman, in which we find the following stipulation: 
"For a valuable consideration, and in consideration of certain obliga- 
tions to be performed by the second party (Chapman), said first party 
(Hyatt)  does hereby sell and agree to deliver to said party, f .  o. c., a t  
Waynesville, N. C., all the insulator pins, of size and manufacture 
satisfactory to second party and suitable to the requirements of the 
best telegraph companies, neatly and smoothly made, that said first 
party may manufacture for three years from today, at  $7.50 per 
thousand pins. All pins are to cut, be the exact things if dry, and a 
little larger when green, so as to insure the equality of sizes and pro- 
vide for shrinkage. All pins must be boxed or sacked by first party 
( t h e  second par ty  t he  opt ion of deciding which  he will t a k e )  in good 
sacks or suitable boxes; boxes to be nice and smooth, and shall be 
marked by stencils, which second party furnishes in a way second 
party directs. If sacks are used they shall also be marked as above. 
A11 inquiries for purchase shall be referred to S. F. Chapman, Ashe- 
ville, N. C.," etc. Chapman stipulated on his part to advance on 
rough insulator pins delivered to Hyatt at the mill $3 per thousand, 
and to advance the cost of boxing and packing. He also agreed to 
furnish, on reasonable terms, additional machinery, if Hyatt's busi- 
ness should require it. When Hyatt agreed to the stipulation that 
he did "hereby sell" all of the pins that should be manufactured for 
three years, it was manifestly the intention of the parties who 
signed the contract to pass the title to the whole output of ( 945 ) 
the mill for that time. This language, in itself, is susceptible 
of no other construction, and the subsequent stipulation that all in- 
quiries for purchase should be referred to Chapman is corroborative 
of the view that the parties themselves understooci that under a proper 
construction of its terms the title to the pins would vest in Chapman 
as they should be furnished. The validity of a contract whereby one 
party sells or subjects to a lien in advance the contingent product 
of a mill in consideration of nioney furnished and agreements 
entered into by the party who buys can no longer be questioned, 
since the full discussion of the subject in B r o w n  v. Dail, 117 N. C., 41. 
The reasons growing out of public policy which induced the Court to ' 

adopt the rule that crops should not be subjected to lien more than 
one year in advance of production do not apply here, and when the 
reason ceases the rule must cease. To allow a farmer to create inde- 
finite liens might result in the accumulation of heavy burdens, which 
croppers might be unable to remove, and therefore might discourage 
the producer and diminish the product. But to permit a mill owner 
to start a business by pledging the output in advance often affords the 
only opportunity of carrying on the business. I t  enables the capitalist 
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who uses the finished product to make himself secure in sending all- 
other into the forest to shape the raw material for his use. As will ap- 
pear by reference to the authorities cited in  Brown v. Dad, supra, 
sales of such contingent interest come within no inhibition founded 
upon motives of public policy. The sale of the pins was valid, and 
the title vested in Chapman as they were made, just as the logs be- 
came subject to the lien upon the happening of the contingency in  

Brown v. Dail, stcpm. 
( 946 ) The agreement must be construed, in so f a r  as it relates 

to the sale of the pins, as an executed contract, whereby the 
title vested as soon as the pins were turned out upon the yard in a 
finished state. There was a distj~ict stipulation on the part  of Eya t t  
to box or sack (a t  the option of Chapman) and to deliver on board the 
cars, which was executory, and for any breach of which Hyatt was 
answerable in  damages. 

There was no error in the instruction given to the jury, and which 
constitutes the ground of the only exception, that in no aspect of the  
testimony was Hyatt  the owner of the pins on I 5  Jannary, 1891, and 
the judgment is therefore 

Affirmed. 

Cited: Warren v. Short, 119 N. C., 42; Godwin v. Bnitk, 145 K. C., 
327. 

N. N. FERGUSON v. THE DAVIS & RANKIN MANUFACTURING 
COMPANY 

1. One dealing with an  agent must ascertain the extent of his authority t o  
make contracts to bind his principal. 

2. Where plaintiff knew that one representing himself as  agent had no genwal 
poxTer, and that  his powers were limitedj he cannot recover, against the 
principal, under a contract made without authority i n  the latter's nanre, 
for  services rendered to  the agent for his benefit. 

( 947 ) ACTION to recover compensation for services rendered to 
the defendant, begun before a justice of the peace and heard, 

on appeal, before Robinson, J., and a jury, a t  Fall  Term, 1895, of 
HAYWOOD. 

The plaintiff alleged that he was entitled to conipensation, a t  the 
rate of $100 per month and expenses, by reason of a special contract 
entered into with the defendants by their agent, D. F. Gibbons. 

592 
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The defendants resisted the plaintiff's right to recover, on the 
grounds that the said Gibbons had no authority to employ the plain- 
tiff, N. N.. Ferguson. 

Plaintiff testified, in his own behalf: "I had a contract with de- 
fendant. In  February, 1892, D. F. Gibbons came here and claimed 
to be the agent of the defendant, and was such agent. The defendant 
company built creameries-one in this county. D. F .  Gibbons se- 
cured the stock, and he employed me to help get up the stock, and 
gave nie a note for $150." (The "note" referred to by witness is the 
paper writing set out in the opinion of the Court.) "On this note I 
received $50 from Gibbons, in cash, and an order on the creamery 
company here, given by defendant, per Gibbons, for certificate of 
stock, the value of $100." (The order referred to is the same as set 
out in the opinion of J u d g e  Montgomery . )  " This order was accepted 
by the creamery company here, charged to the defendant company, 
and the creamery company here received credit for amount of said 
order in settlement with the defendant company, and issued stock to 
the plaintiff in the amount of $100. After this creamery was com- 
pleted, and after I had received my pay, as before stated, for my ser- 
vices in establishing this creamery, I made a contract with 
Gibbons to work for his company, the Davis & Rankin Build- ( 948 ) 
ing and Manufacturing Company, and began work on 15 
July, 1892. I went with him to Franklin and stayed several days, and 
he ordered me to Statesville. I went there, and back to Franklin, for 
the purpose of getting up stock and establishing a creamery at  that 
place, and did get up $3,500 in stock in the name and for the defen- 
dant company. The cost of establishing a creamery was $5,000, raised 
by subscription and taken in stock. I stayed there until 10 Septem: 
ber. I had correspondence with parties at  Plymouth, N. C., Piedmont, 
Ala., and other places, in the interest of the defendant company in 
establishing creameries at  such places. I was ordered back to this 
place by Gibbons (the creamery at Franklin was not established), and 
remained here until 15 December. They owe me $600, but I only 
brought this for this amount. I have an expense account at  Franklin 
of about $30. I received some expense money from Gibbons. When 
the creamery at  this place was established some of the parties who 
subscribed for sto;k gave their notes to the defendant coxpany, and 
the defendant company brought suit and recovered judgment. These 
suits were brought and managed by Gibbons." 

On cross-examination: "Gibbons said he would give me $100 per 
month. They completed the factory at  Statesville. I wrote a letter 
to defendant company in December, 1892, after Gibbons left here, and 
told the company that I had been employed by Gibbons to work for 
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them, and that I was a t  this place awaiting orders ; and I hare a reply 
to that letter, dated 19 December, 1892, stating that they knew noth- 

ing about it and stating they would refer it to Gibbons. I 
( 949 ) have another letter, dated 4 March, 1893, stating that Gibbons 

had no authority to employ me, and refusing to pay." 
The material parts of the defendant's testimony are stated by A s -  

sociate Jus t i ce  Montyonzery. 
Upon an  intimation by his Honor that in no view of the case could 

plaintiff recover, the plaintiff submitted to a nonsuit and appealed. 

Perytcson & Perguson  and  R. D. Gilnler for plaintiff .  
Xnzathers R. Crawford  for d e f e n d a n t .  

~IONTGOMERY, J. The plaintiff brought this action to recover an  
amount which lie alleges the defendants owe him for services rendered 
to them in aiding them to establish and in establishing creameries in  
North Carolina. The defendants deny that they ever eniployed the 
plaintiff for any purpose or owe him anything. The plaintiff alleges 
that he made his contract with one Gibbons, who represented himself 
to be the special agent of the defendant. On the trial the defendants, 
a s  witnesses for  themselves, in their depositions, stated that Gibbons 
was their agent to canvass for subscriptions of stock in  the proposed 
'creamery establishment, a t  his own expense and on a commission. One 
of the defendants testified that  "He (Gibbons) was acting in  the 
capacity of a special canvassing agent;  he had no capacity except to 
bring his best judgment to bear in the selection of parties who would 
contract to pay us for a creamery when it was completed according to 
certain defined terms set out in  a printed form of contract, which we 
furnished him in blank. After he had taken such a contract as he 
thought was a good one, he sent the contract to us. We looked up the 

parties, and if we decided that it was a good contract, we 
( 950 ) took it OR his hands a t  a contract price, printed therein, and 

allowed him a good per cent as his commission in  full of his 
expenses and time." The testimony offered by the plaintiff to show 
that the scope of the authority of the agent was broader than that 
testified to by the defendants amounted to only a scintilla. That the 
agent, Gibbons, collected some of the stock subscriptions, and received 
in  payment of some a part  in money and a part  in lumber with which 
to build the creameries, affords no sufficient proof that his agency ex- 
tended further than the matters comected with the special business 
which the defendants testified he was employed to do. The plaintiff 
also proved that Gibbons had executed and  delivered to the plaintiff a 
paper writing, as follows : 
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. "WAYNESVILLE, N. C., 15 February, 1892. 

"This is to certify that we will allow N. N. Ferguson $150 for 
services in  placing stock for creamery a t  Waynesville, same to be 
paid when factory is completed. 

' ' DAVIS & RANKIN, 
Per  D. F. GIBBONS, Special Agent." 

He  also testified that Gibbons paid hini $50 of the amount and 
gave him an  order on the board of managers of the creamery for one 
share of stock a t  the par  value of $100 ; that by an  agreement between 
the defendants and the board of managers of the creamery company 
a share of stock was issued to the plaintiff, and the defendants were 
charged with the $100 in the settlement between the creamery company 
and the defendants. I f t h e  order had set forth that the $100 was due 
to the plaintiff for services which he had rendered to the defendants 
in  soliciting and canvassing for stock in the creameries, and that fact 
had been made known to the defendants in  the settlement between 
them and the creamery company, and the defendants had assented to 
it, it would have been competent for the plaintiff to have shown the 
transaction as-evidence going to prove the power of the agent 
to bind his principal by his contract with the plaintiff, not- ( 951 ) 
withstanding the testimony of the defendants that they had 
given him no such authority. But the order recited on its face that 
the $100 in cash had been received from the plaintiff in full of his 
subscribed stock, and there was no proof that the defendants had ever 
received notice of the plaintiff's employment by Gibbons or that they 
ratified the contract between them. The general rule is that where 
one deals with an agent i t  is incumbent on him to ascertain the extent 
of the agent's authority and of his power to make contracts which will 
bind the principal. Any other rule would subject those who do busi- 
ness through agents (and a large proportion of the business affairs of 
life is conducted i n  this manner) to all sorts of inconvenience and loss, 
however carefully the principal might guard his contracts and limit 
the authority of his agent. Biggs v. Ins. Co., 88 N. C., 141. The plain- 
tiff knew that Gibbons had no general power over the establishment 
and erection of the creameries, and that his powers were limited, and 
he was therefore bound to ascertain the extent of his authority, which 
he failed to do. Story Agency, p. 149; Dowden v. Cryder (N. J. 
Court of Appeals), 26 Atlantic, 941. 

We are of the opinion that there was no error in  the ruling of his 
Honor that in  no view of the case could the plaintiff recover. 

No Error.  
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Cited: Wi l l i s  v. R. R., 1 2 0  N.  C., 5 1 2 ;  Bank v. Hay, 1 4 3  N. C., 330; 
Thompson v. Power Co., 154 N.  C., 20; Hall v. Presnell, 157 N. C.,  
292;  Bank v. McEwen, 160 N.  C., 4 2 0 ;  W y n n  v. Grant,  166 N .  C., 47. 

( 952 
T. B. ALLISON v. U. G. SNIDER 

1. A purchaser of land a t  a judicial or sheriff's sale under execution has prima 
facie title. 

2. One who seeks to avoid the prima facie title of the purchaser of land at  
sheriff's sale under execution, on the ground of homestead rights, must al- 
lege specifically in his pleading the facts upon which the homestead rights 
depend, and the burden is upon him to establish such facts. 

3. I f  in the trial of an action to recover land by the purchaser a t  execution sale 
i t  appears, either by the admission of the parties or by the evidence of 
either, that no homestead was allotted before the sale, the plaintiff cannot 
recover, although such fact was not specially pleaded; but where nothing of 
the sort is alleged, pleaded or proved, the prima facie right of plaintiff will 
control. 

ACTION to recover the possession of the land described in the com- 
plaint, tried before Robinson, J., and a jury, at  Fall Term, 1895, of 

JACKSON. 
( 955 ) In  deference to the opinion of his Honor, that the plain- 

tiff was not entitled to recover, the plaintiff submitted to a 
judgment of nonsuit and appealed. 

Moore & Moore, Wal t e r  E. Moore and Bhepherd & Busbee for 
plaintiff. 

J .  $1. Moody, contra. 

FAIRCLOTH, C. J. The plaintiff sues for possession of land, and 
alleges title. The defendant admits that he is in possession, and denies 
that the plaintiff has any title, and avers nothing more. Plaintiff 'and 
defendant claim under one Stiles-the former by a sheriff's deed, 
under a judgment docketed 8 January, 1 8 9 4 ;  the latter by a deed from 
Stiles, dated 13 December, 1893, but not delivered and recorded until 
2 4  April, 1894. 

The defendant contends that as it does not appear that any home- 
stead was laid off by the sheriff the sale and deed to plaintiff are void. 
He does not aver in his answer that the homestead was not laid off, 
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nor attempt to prove it, and it does not appear whether i t  was laid off 
or not. His Honor held that the burden of showing that i t  was laid 
off, or that the judgment debtor was not entitled to it, was upon the 
plaintiff, and that he could not recover. In  this there was error. 

A purchaser at a judicial or sheriff's sale, under a regular judg- 
ment and execution, has a prinza facie title, because there are circum- 
stances when the judgment debtor is not entitled to a homestead, as 
if the debt be for the purchase money, nonresidence or sale for 
taxes. One who seeks to avoid the prima facie title on the ( 956 ) 
ground of homestead rights must allege in his pleading speci- 
fically the facts upon which the homestead right depends, and the bur- 
den is upon him to establish such facts. Dickens v. Long,  109 N.  C., 
165; B'ulton v. Roberts ,  113 N. C., 421. 

If,  however, the fact that no homestead was allotted (in proper 
cases) appears, either by the admission of the parties or by evidence 
of either, it will prevent a recovery, although not specially pleaded. 
Mobley v. Gri.fin, 104 N .  C., 112. Here nothing is alleged, admitted 
or proved, and the pr ima facie right will control. The case will go 
back, to the end that the parties may proceed as they are advised. 

Reversed. 

Ci ted:  N a r s h b u r n  v. Lashlie, 122 N. C., 240. 

JESSE S. DICKEY, ADMINISTRATOR OF B. K. DICKEY, V. H. A. 
DICKEY ET AL: 

1. Creditors of a decedent cannot be permitted to  become parties plaintiffs with 
the personal representative i n  a proceeding to  sell land for assets. 

2. Creditors dissatisfied with the conduct of the affairs of the estate by the 
administrator have ample remedies under The Code, sees. 1448-1477. 

PETITION by plaintiff for sale of land of his decedent for ( 957 ) 
assets, heard by Robinson,  J., at Fall Term, 1895, of CHERO- 
K E E ~  on appeal from a judgment of the clerk denying a motion of J. 
Johnson, a creditor of the estate, to be made a party plaintiff with 
the administrator. 

His Honor reversed the order of the clerk, and plaintiff appealed. 

J .  W .  Cooper for plaintiff .  
No counsel contra. 
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MONTGOMERY, J. There mas pending in the Superior Court of 
Cherokee County, before the clerk, proceedings instituted by Dickey, 
administrator of Dickey, against the heirs a t  law of petitioner's intes- 
tate, for the sale of the real estate of the intestate, the proceeds to 
constitute assets for the payment of his debts. The clerk had made 
two orders or decrees of sale, the former of date December, 1886, and 
embracing a part  only of the real estate of the intestate, and the latter 
dated June, 1889, embracing the remainder. The administrator had 
complied with the first order only partially, and with the last in no 
respect, when one Johnson, in  August, 1894, alleging himself to be a 
creditor of the intestate, had a notice to be issued by the clerk and 
served on the administrator to the effect that on a day named in  the 
notice he would move before the clerk to be made a party plaintiff in  
the proceedings, and for a judgment for his debt. On the day named 
in  the notice Johnson appeared before the clerk and, in a petition 
setting out the alleged facts as above recited, moved to be made a 
par ty  plaintiff and for a judgment on his debt, and that the adminis- 
trator should proceed to sell the lands. The clerk refused the motion 

and dismissed the petition of Johnson, from which he appealed. 
( 958 ) The court allowed Johnson to be made a party plaintiff, and 

a t  a subsequent term, for want of an  answer by the adminis- 
trator, adjudged, as by default, that tlie facts stated in the petition of 
Johnson were true, declared that the debt claimed by him was clue, and 
ordered the administrator to proceed to sell the land for tlie benefit 
of all the creditors, and to report to the next term of the court. 

These proceedings, from the time of their commencement at  the 
issuing of the notice by Jdhnson before the clerk to the last order of 
the court below, cannot be sustained. They are altogether irregular. 
Creditors cannot be permitted to become parties plaintiffs with the 
personal representative in proceedings of this kind. All sorts of co11- 
fusion and delay might and would be the result thereof. The repre- 
sentative might be einbarrassecl in  every step he took to close up his 
administration. And, besides, Johnson had a plain and full remedy 
provided by statutory provision, and if he has neglected to avail him- 
self of it, i t  is his own fault. The sections of The Code, from 1448 to 
1478, both inclusive, give creditors all the rights and remedies they 
need to prove their debts, and to enforce their payment by the ad- 
ministrator to the extent of the value of the estate allowed by law to 
be appropriated to that purpose. 

I n  the case before us, under section 1474 of The Code, it would 
be unnecessary for the clerk to issue the  process there referred to, for 
the parties are all in court, and it is only necessary to compel the ad- 
ministrator to proceed with the sale of the land. From the reports 
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and petitions of the administrator himself it appears that he has been 
very negligent, and that he has violated the order of the court without 
making any sufficient excuse for so doing. The clerk was right in re- 
fusing the motion of Johnson and in dismissing his petition, 
and there is error in the proceedings of the court at term time, ( 959 ) 
and they must be set aside. 

Error. 

C i t e d :  R a w l e s  v. C a r t e r ,  119 N. C., 5 9 7 ;  S t r i c k l a n d  v. X t r i ck l a~zd ,  
129 N. C., 87. 

JOHN SILVEY Bs GO. v. J. C. AXLEY & BRO. 

ACTION OX . J S ~ ~ ~ - C ~ ~ ~ d ~ ~ ~ ~ ~  SECURITY-DTTY OF HOLDER-ISSUES-INSTRUC 
TIONS. 

1. I n  the trial of a n  action on a debt due by defendants to plaintiffs the defense 
was that  defendants had assigned to plaintiffs certain collateral notes which 
the maker agreed to  secure by mortgage; that  defendants notified plaintiff's 
of the opportunity to obtain security, and requested them to  f o r ~ ~ a r d  the 
notes for the purpose of having them secured, but plaintiffs delayed until 
the opportunity for  getting the security had passed, and that  by such 
delay and neghgence the defendants suffered damage, nhich they sc t  up 
as  a counterclaim: Held, that  i t  was proper to submit as a n  issue, "Are 
defendants indebted to plaintiffs, and if so, in what amount?" Slnce (1) 
such issue m s  raised by the pleadings, (2 )  a verdict upon i t  mould constl- 
tute a sufficient basis for  a judgment, and ( 3 )  defendants were not barred 
for want of a n  additional issue from presenting to the jury some view of 
the law arising out of the evidence. 

2. I n  such case testimony that  the maker of the collateral notes was ready, able 
and willing to  secure the same 17hi.n defendants asked plaintiffs to forward 
them was immaterial, inasmuch as he could have given the security without 
the presence of the note. 

3. I n  such case i t  was not error to refuse to  instruct the jury tha t  i t  was the 
duty of the plaintiffs to use due diligence to  have the notes secured after 
they had notice of the maker's willingness, mhere i t  appeared that  the 
xotes were afterwards returned to the defendants fo r  collection, without 
objection, and defendants again assigned them with a judgment obtained 
thereon. 

4. Nor in such case was i t  error to r d u s e  an instruction tha t  if the maker of the 
notes could have secured them, and was IT-illing to  do so, and plaintiffs, 
after  being notified thereof, failed to send the notes until the opportunity 
to  secure them had passed, then plaintiffs vere negligent and defendants 
were entitled to  damages, for security could have been given by the maker 
of the notes while they were in plaintiff's hands. 
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5. The holder of a debt secured by mortgage or deed of trust, having two 
remedies-one in personam for  the debt, and the other in renz to  subject the 
mortgaged property to  its payment-can pursue either remedy without 
waiving his right to resort to the other. 

(960 ) ACTION tried before Grahanz, J., and a jury, at  Spring 
Term, 1895, of CHEROKEE. 

There was a verdict for the plaintiffs, and from the judgyent 
thereon defendants appealed. 

The facts are fully stated in the opinion of Associate Justice Mont- 
gomery. 

J .  W .  Cooper and Kope Elias for plaintiffs. 
E. B. Norvell and 3'. P. Ax ley  for defendants. 

MONTGOMERY, J. The plaintiffs had a debt against the defendants, 
and the latter had assigned, in writing, to the plaintiffs two notes of 
one Branderth, due to the defendants, as a collateral security for the 
plaintiffs' debt. The plaintiffs sued the defendants, and the answer 
makes averment that in August, September or October, 1893, Bran- 
derth could have secured, on a sawmill which he owned, his two notes, 
and hadbagreed with the defendants that if they could get his two 
notes sent to them by plaintiffs, who lived in Atlanta, Ga., he would se- 
cure them; that defendants wrote to plaintiffs, in August, 1893, re- 
questing them to send on the notes for the purpose of having them se- 
cured, but that the plaintiff refused and failed to take any steps until 
May, 1894, at which time Branderth had disposed of the sawmill, and 

by reason of this default and delay of the plaintiffs the defen- 
( 961 ) dants aver they have sustained damage, and set up  the same 

as a counterclaim against plaintiffs' demand. His Honor sub- 
mitted the following issue, tendered by plaintiffs : "Are the defendants 
indebted to the plaintiffs, and if so, in what amount 1" This issue was 
a proper one to have been submitted. 

In  Pat ton v. Garrett, 116 N. C., 847, this C o ~ ~ r t  said: " I t  is within 
the sound discretion of the trial judge to determine what issues shall 
be submitted, and to frame them, subject to the restrictions: (1) that 
only issues of fact raised by the pleadings are submitted; (2) that the 
verdict constitutes a sufficient basis for a judgment; ( 3 )  that it does 
not appear that a party was debarred, for want of an additional issue 
or issues, of the opportunity to present to the jury some view of the 
law arising out of the evidence." The issues offered by the defendants 
in this case presented the different aspects in which the evidence might 
be viewed, rather than the material issues raised by the pleadings. 
The court committed no error in its refusal to submit them. In the 
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course of the trial the defendants proposed to ask Branderth if he was 
willing, able and ready to secure his notes in August, September and 
October, 1893, and in May, 1894. The plaintiffs objected, and the ob- 
jection was sustained. The whole evidence was immaterial, as Bran- 
derth could have secured the notes while they were in the hands of the 
plaintiffs just as well as he could if they had been in his own hands. 
I t  was his business to know both the amounts and the dates. 

The defendants akked the court to charge the jury: " (1) That it 
was the duty of the plaintiffs to use due diligence in securing the note 
on Branderth, turned over to them by defendants, and especially is 
this true where the plaintiffs had notice of the fact that Bran- 
derth was willing to secure them." The court declined to give ( 962 ) 
this instruction, and the defendants excepted. There was no 
error, for the notes had been returned to defendants without objection, 
on 1 May, 1894; the defendants had undertaken the collection of them, 
and again assigned them to the plaintiffs, on 13 November, 1894, and 
the judgment thereon, on 8 December, 1894, and became the agent of 
the plaintiffs for the collection of the same. 

The defendants further asked the court to instruct the jury: " (2) 
That if they believed that Branderth could have secured the notes in 
the fall of 1893, and agreed to do so, and plaintiffs were notified of 
this by defendants and requested to send the notes on to be secured, 
but failed to do so and kept the notes in their possession for six or 
eight months after the offer to secure, and in the meantime all oppor- 
tunity to secure the same was lost, the plaintiffs were guilty of negli- 
gence, and defendants are entitled to whatever damage they sustained 
by reason of such negligence of plaintiffs." The court declined to give 
this instruction, and the defendants excepted. We see no error in the 
refusal to give this instruction. As we said, supra, in passing on the 
plaintiffs' objection to Branderth's testimony, the notes could have 
been secured while they were in the hands of the plaintiffs just as well 
as if they had been sent to Branderth for that purpose. 

"At the close of the testimony the defendants moved to dismiss 
the action, upon the ground that the deed of trust dated 13 November, 
1894, offered in evidence by plaintiffs, raised an implied promise in law 
that the plaintiffs would not sue upon the notes secured by the trust 
uQil the trustee executed his trust or until negligence was shown on 
the part of the trustee in not executing the trust. The motion was 
denied and defendants excepted.'' There was no error in the refusal 
to give this instructica A creditor, whose debt is secured by 
way of mortgage or trust, has two remedies-one in personam, ( 963 ) 
for his debt; the other in renz, to subject the mortgaged prop- 
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erty to its payment; and a resort to one is no waiver of the other. 
Ellis v. Hussey, 66 N .  C., 601. 

"The court then charged the jury, among other things, that if they 
believed from the testimony that the Branderth notes were merely 
taken as collateral security by plaintiffs, and were returned, without 
objection, to defendants, and then held by them for some time, and 
on 13 November, 1894, again assigned to plaintiffs and held by defen- 
dants, as plaintiffs' agent, for collection, then they should answer the  
issue in  the affirmative for the amount admitted to be unpaid by de- 
fendants. Defendants excepted." There is no force in  the exception, 
and the instruction was correct. The judgment of the conrt below is 

Affirmed. 

Cited: Creclle v. Ayers, 126 N .  C. ,  14;  Sykes v. E'veretf, 167 K. C., 
609. 

( 9 6 4  ) 
W. C. HEYXER & CO. v. J. C. GUNTER 

JUSTICE OF THE PE~CE-JURISDICTIOK-COUKTERCLAIM. 

Defendant contracted to cut and deliver logs from certain lands and to put  then^ 
upon the river for plaintiff a t  a stipulated price, i t  bemg agree? that 
plaintiff might retain one-third of the amount clue for logs delivered uiltll 
all the timber from certain lands was delivered. Plaintiff retained one- 
third of the amount due for  logs delivered, and upon failure of the defen- 
dant to deliver other logs included in the contract plaintiff caused such logs 
to be delivered, a t  expense to himself of $125 more than the contract price 
of such logs. Thereupon plaintiff sued defendant for the $200 ~vhleh had 
been advanced. Defendant pleaded payment and a counterclaim of $200, 
waiving the balance of his claim in order to confer jurisdiction. Plaintlkf 
admitted that  he had retained one-third of the price of the logs delivered 
by defendant, as provided by the contract. There mas judgnleilt for the 
defendant on his counterclaim, and plaintiff appealed: Held, that there 
a a s  no error in an instruction to the jury that  the measure of plaintiff's 
damages mas the amount he 11-as compelled to pay in excess of the contract 
price to get delivery of the logs which defendant had failed to dellver, and 
that, if the jury believed the plaintiff's evidence, the defendant nas  entitled 
to judgment for  $200. 

CLARK and MONTGOXERP, JJ., concur in the result, but dissent so far  as there 
is any recognition of jurisdiction of the justice to adjudicate that  defendant 
was indebted to the plaintiff in the sum of $325 and that  plaintiff was inde@ted 
to defendant $525. 

APPEAL from justice of the peace's court, tried before Robinsofz, 
J., a t  Fal l  Term, 1895, of GRAHAM. 

From a judgment for the defendant on his counterclaim the plain- 
tiffs appealed. 
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The facts are stated in the opinion of Associate J w t i c e  X o n t -  
yornery. 

A. M .  Pry for plaintiffs.  
J .  W .  d? R. L. Cooper for ae fendant .  

FAIRCLOTH, C. J. If we are able to understand the record ( 965 ) 
in  this case, the following are the facts: The defendant agreed 
to cut logs from certain lands and put  them into the Tennessee River 
for  the plaintiff, and the latter agreed to pay for the logs so delivered 
$4.25 per thousand feet;  that i t  was agreed that plaintiff might retain 
one-third of the money for the logs, as they were delivered, until all 
the timber from certain lands was delivered; that logs were delivered 
to the amount of $1,918.46, and paid for, except one-third, $639.46, 
which was retained, and that plaintiff advanced $200 to defendant to 
enable hiin to prosecute his work; that defendant cut some logs on a 
75 or 100-acre tract, but was enjoined from renoving thein, and that 
it cost plaintiff $125 more than the contract price to put those logs in  
the river. The plaintiff sued in a justice's court for the $200 advanced, 
and defendant pleaded payment and also a counterclaim for $200, 
waiving and releasing all in excess of $200. The plaintiff's witness 
and agent proved that it cost him $125 more than the contract price 
to put  the cut logs in the river, by reason of the remote distance from 
the river, and that the $639.46 was retained by plaintiff, and defen- 
dant admitted that plaintiff advanced him $200. The court submitted 
these issues : 

1. "Is defendant indebted to plaintiff, and if so, in what amount "2'' 
Answer : "Nothing. " 

2. "Is plaintiff indebted to defendant, and if so. in  what amount? ' '  
Answer: "Two hundred dollars.'' 

His Honor charged the jury that the measure of damage to the 
plaintiff would be the $125 that he had to pay in excess of the contract 
price to  put in the timber off this tract, and that if the jury should 
find the fact to be in accordance with the evidence of the plaintiff the 
defendant would be entitled to a verdict of $200." Plaintiff 
excepted. This was the only exception relied on in  this ( 966 ) 
Court. Judgment according to the verdict. 

we see no error in  the instruction, as it seems agreeable to the 
facts and the evidence. 



IN THE SUPREME COURT. [I18 

The case may be stated thus : 

Amount retained from logs delivered to plaintiff ...... $639.46 
Cr. amt. advanced defendant ................. : ...................... $200.00 

Cost of putting logs in river ............................... 125.00 
Released for jurisdiction ........................................ 114.46 
Counterclaim .......................................................... 200.00 

-- 
$639.46 $639.46 

If the conclusion is correct, i t  is plain that the plaintiff has sustain- 
ed no injury. 

Affirmed. 

CLARK, J., concurring: Concurring in the result, I cannot agree to 
the process by which the conclusion is reached, as it recognizes juris- 
diction in a justice of the peace to adjudicate that the defendant was 
indebted to the plaintiff $325, and that the plaintiff was indebted to 
the defendant $525, exclusive of $114.25 remitted to give jurisdiction. 
I do not think that a justice of the peace has such jurisdiction. The 
plaintiff sued for $200. The defendant pleaded that this $200 had 
been paid, and pleaded a counterclaim of $200, remitting all his claim 
against the plaintiff in excess of $200, i. e., remitting $239.25. Of 
such proceeding the justice had jurisdiction, and the justice's judg- 
ment, holding as it did that the plaintiff's claim had been paid and 
that the defendant should have judgment on his counterclaim for $200, 
was valid. But the plaintiff's counterclaini of $125 to defendant's 

counterclaim could not be considered by the justice, for two 
( 967 ) reasons : first, because to recognize i t  would be in effect to con- 

fer on the justice jurisdiction to consider a demand of the 
plaintiff for $325; and, secondly, because a counterclaim cannot be 
pleaded in reply to a counterclaim, even in the Superior Court. Boy-  
e t t  v. Vaughan ,  85 N.  C., 363, which is exactly in point, and which 
overruled a former decision in same case, Boyet t  v. Vaughan,  79 N. 
C., 528. The remedy, when the plaintiff wishes to reinforce his first 
demand, is to amend the complaint, and that in this case would be to 
put the plaintiff out of the jurisdiction of tlie justice. Scot t  v. Bryan ,  
96 N.  C., 289. I t  will be noted that this is not an action for a balance 
admitted to be due on an account stated, for which balance, if not 
more than $200, an action can be sustained before a justice of the 
peace. 

MONTGOMERY, J. I concur in the above opinion. 

Cited:  Electric  Co. v. Williams, 123 N. C., 56. 
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( 9 6 8  ) 
W. W. DYSART v. G .  BRANDRETH 

PRACTICE-EXECUTION-RETURN OF ,SHERIFF-FALSE RECITAL-MOTION TO STRIKE 
OUT RETURN-JUD&MENT OF JUSTICE O F  THE PEACE-DOCKETINGLIEN- 
APPEAL-SUPERSEDEAS BOND-EXECUTION SALE-APPLICATION OF PROCEEDS 
-PRIORITIES. 

1. Where a sheriff's return on an  execution recited payment of the money realiz- 
ed thereon in satisfaction of a judgment, and i t  appeared from a subsequent 
affidavit of the sheriff that  the return was incorrect and that  he retained 
the money to  await the orders of the court: Held, that  such return will, on 
motion of a n  interested party, be stricken from the record. 

2. A judgment of a justice of the peace, when duly docketed in the office of the 
Superior Court clerk, becomes a judgment of that  court to  all intents and 
purposes, and is  a lien upon all of the real estate of the defendant in the 
county. 

3. Where a n  appeal is  taken from a judgment of a justice of the peace, and 
security is given to stay execution, the plaintiff is  not deprived of the right 
to  have i t  docketed in the Superior Court, nor is the lien of the judgment 
destroyed by the appeal and supersedeas bond. 

4. A judgment of a justice of the peace does not become dormant by the failure 
t o  issue execution thereon pending an  appeal from the judgment, where 
bond has been given to  stay. 

5. Where a sheriff sells land under execution, the law applies the proceeds first 
to  the satisfaction of the execution issuing on the oldest judgment in his 
hands a t  time of the sale. 

6. It is  not necessary, in order that  a judgment may share, according to i t s  
priority of lien, in the proceeds of sale, that  advertisement shall have been 
made under it, if the sheriff has other valid executions in his hands, under 

.which proper notice of sale has been given, but there must be an  execution 
on such judgment i n  the sheriff's hands on the day of sale. 

7. Where a sheriff sells land under several executions, having in his hands a t  
time of sale a n  execution issued on the judgment having the oldest lien, the 
purchaser gets the land discharged from the lien of any judgment subse- 
quent t o  the oldest. 

8. Where a sheriff sells land under a junior judgment or judgments, having no 
execution in his hands issuing on older judgments, the purchaser takes the 
title subject t o  the liens of the older judgments. 

MOTION heard upon affidavits, before Graham, J., at  Spring ( 9 6 9  ) 
Term, 1895 ,  of CHEROKEE. 

M. L. Mauney, R. Akin and Black & Moore obtained judgments 
against G. Brandreth before a justice of the peace, and caused tran- 
scripts of the same to be docketed in the Superior Court of Cherokee 
County on 20 and 22 June, 1891. 
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Brandreth appealed to the Superior Court, and A. L. Cooper be- 
came surety on his bbnd to stay execution. To indemnify Cooper 
against any loss he might suffer by reason of said suretyship, G. 
Brandreth, on 11 July, 1891, executed to W. N. Cooper. a deed in  
trust upon his dwelling house and lot in  Murphy, N. C. 

At  Ju ly  (Special) Term, 1893, of the Superior Court, Xauney, 
Akin and Black & Moore each obtained judgment against Brandreth 
and A. L. Cooper on the appeals, and said judgments were forthwith 
docketed on the judgment docket. 

At Spring Term, 1892, of the Superior Court of Cherokee County, 
W. W. Dysart recovered judgment against G. Brandreth and one J. 
8, Xeroney, and the same was docketed on the judgment docket. 

On 8 September, 1893, Brandreth's homestead was allotted to him 
in  the dwelling house and lot in the town of Murphy that had been 
conveyed to W. N. Cooper, trustee, to indemnify A. L. Cooper, his 

surety on the bonds, to stay execution on appeal. 
( 970 ) After Fall  Term, 1894, of Cherokee Superior Court exe- 

cution was issued upon the Dysart judgment and upon the 
judgments recovered in the Superior Court, on appeal, against G. 
Brandreth and A. L. Cooper, his surety. KO execntion was ever 
issued upon the judgments recovered in the justice of the peace's 
court and docketed on the judgment docket of the Superior Court. 

Under said executions the sheriff sold the excess of Brandreth7s 
real property over the homestead, amounting to $1,950, and threaten- 
ed to apply the proceeds to the payment, first, of the Dysart judgment, 
and the excess, so fa r  as it would go, to the Akin, AIauney and Black 
& Moore judgments. I t  was admitted that there would not be a 
sufficiency to meet said judgments, and that A. L. Cooper would have 
to pay the balance, as Brandreth was insolvent, and would then have 
the right to have the deed in trust upon Brandreth's homestead fore- 
closed. 

Brandreth filed an affidavit setting forth these facts and praying 
that the sheriff be required to apply the proceeds of the sale of the 
excess of his real property, first, to the payment of the executions in 
his hands on the Mauney, Akin and Black & Moore judgments, in 
order to exonerate his homestead from the deed in trust executed to 
indemnify his surety, A. L. Cooper, and that any excess be applied to 
the payment of the Dysart judgment. 

The plaintiffs Xauney, Akin and Black & Moore filed no answer 
to the affidavit. 

W. W. Dysart, through his attorney, J. W. Cooper, Esq., filed an 
answer. 

Upon a full argument in behalf of Brandreth and Dysart, the 
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court rendered judgment directing the sheriff to apply the proceeds of 
the  sale to the judgments of Nlauney, Akin and Black & Moore, 
according to their priority, and the balance, if any, to the ( 971 ) 
payinent of the W. IN. Dysart judgment. Plaintiff Dysart 
excepted and appealed. 

J .  W .  Cooper f o r  plaintiff .  
E.  B,  ATorvell f o r  d e f e m k m t .  

FURCHES, J. Preliminary to the main question presented by the 
case is the motion of defendant to strike from the record what pur-  
ports to be the return of Sheriff Davidson, dated 22 May, 1895. This 
motion must be allowed. The sale took place on 22 May, the day tlie 
re turn bears date, tlie time when it should have been made. But  
several witnesses testified to the fact that it was not made on that  
day, but some weeks afterwards. I t  is a matter of comnon knowl- 
edge that public officers, in the press of business, as this was during 
court week (22 May),  do not make their returns a t  once, but do so as 
soon thereafter as it is convenient, and date then1 back to agree with 
the date of sale or transaction; and while it is best to make these re- 
turns at  the time of the transaction, it is almost impossible always to 
do so. I n  this return, as appears of record, the sheriff states that h~ 
had paid J. w. Cooper, as attorney, $960 on the Dysart execution; 
and as J. W. Cooper was acting as attorney for Dysart, and Sheriff 
Davidson, in his affidavit, made on 28 May, 1896 ( in  reply to a rule 
upon them), says that the sheriff had then paid on the Dysart execu- 
tion $960, we would be disposed to let the retnrn stand, upon the idea 
that the money was paid on the day of the sale, or at  least before 
28 Jlay, and the return made afterwards was dated to fit the facts. 
But  the defendant Brandreth files the affidavit of Sheriff Davidson, 
dated 4 December, 1895, in which he says that he has not paid out his 
inoney on the Dysart claim: that after being served with the 
order of the judge, he held the money, to be applied as the ( 972 ) 
court might direct. 

So this affidavit knocks u p  the theory by which we would have 
been disposed to reconcile the making the return some weeks after 
court with the affidavit of J. TTT. Cooper. I t  may be that neither 
Cooper's affidavit nor Sheriff Davidson's affidavit is true, but i t  is 
certain that both cannot be true. One of the affiants is an important 
public officer, whose official acts imply verity, and the other affiant is 
a member of the bar, where honor and integrity are usually held in  
the highest appre'ciation. I t  is stated in the affidavits that this money 
had been receipted for by Cooper. He  was the attorney of Dysart and 
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of Davidson in this matter, and, it would seem, must have been cogni- 
zant of the facts. This return will be stricken from the files of the 
court, so far  as it purports to apply the money. 

Having disposed of this preliminary motion, we now proceed to 
consider the case on appeal, with the sheriff's return, so far  as i t  pro- 
fesses to apply the money eliminated from the record, treating the case 
as if the money was now in the hands of the sheriff. 

On 20 June, 1891,M. L. Mauney recovered three judgments against 
the defendant Brandreth before a justice of the peace, amounting to 
something less than four hundred dollars, which were docketed in the 
office of the clerk of the Superior Court the same day (20th). On 
20 June, R. A. Akin recovered three judgments against the defendant 

. Brandreth before a justice of the peace for something over three hun- 
dred dollars, and these judgments were duly docketed in said office 
on 22 June, 1891. On 20 June, 1891, Black & Moore recovered a judg- 
ment against defendant Brandreth before a justice of the peace for 
$181.28 and costs, which was duly docketed in said office on 22 June, 

1891. The defendant Brandreth appealed to the Superior 
( 973 ) Court in all of these cases and, in order to stay execution 

during the pendency of the appeal, entered into bond to that 
effect, with A. L. Cooper as his surety. At July (Special) Term, 1893, 
of Cherokee Superior Court these cases were tried on the appeals, the 
three cases of Mauney being consolidated by order of court and tried 
as one case, and the three cases of Akin being also consolidated by 
order of court and tried as one case; and the plaintiffs each recovered 
judgment for the amounts recovered before the justice of the peace, 
and interests and costs, except the plaintiffs Black & Moore, whose 
judgment, it is alleged by respondents, was a little more than they 
recovered below, which seems to be the accrued interest and costs. 
These last-named judgments were also docketed in the clerk's office, 
as the law provides and requires. But at Spring Term, 1892, of said 
court, W. W. Dysart recovered a judgment against the defendant 
Brandreth for $1,219.91 and costs, which was duly docketed. I t  also 
appears that there were a number of other judgments taken against 
the defendant Brandreth and duly docketed in the clerk's office; and 
the sheriff returns that at  the time of the sale, on 22 May, 1895, he had 
in his hands executions against the defendant Brandreth in favor of 
W. W. Dysart, R. A. Akin, M. L. Mauney, Black & Moore, Farmer & 
Farmer, Thomas Odell, and the State against defendant Brandreth. 
The executions in favor of R. A. Akin, W. L. Mauney and Black & 
Moore were issued on the judgments recovered at  July (Special) 
Term, 1893 ; that no executions were ever issued on the justice's judg- 
ments of June, 1891, and docketed as above stated, and that he had no 
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execution in  his hands, a t  the time of sale, issued upon these judg- 
ments. 

A justice's judgment, when duly docketed i n  the office of the clerk 
of the Superior Court, becomes a judgment of the Superior 
Court, to all intents and purpbses. ( C a m o n  -2. Parker ,  81 ( 974 ) 
N. C., 320; A d a m s  v. G u y ,  106 N .  C., 275), and it becoxes :x 
lien on'.all the real estate of the defendant in the county where i t  is 
docketed, which continues for ten years from the date of docketing. 
C a n n o n  v. Parker ,  s u p r a ;  N u r c h i s o n  v. W i l l i a n ~ s ,  7 1  N .  C., 135. 

The fact that defendant appealed from the judgment of the justice 
of the peace and gave security to stay execution did not deprive the 
plaintiff of the right to have the judgment docketed, nor did it take 
away the lien of the judgment. This is created by law upon the 
docketing of the judgment. This being so, the judgment of Mauney, 
having been docketed on 20 June, 1891, was the oldest lien, and the 
judgments of Akin and Black & Moore, both having been docketed orl 
22 June, 1891, were next and equal in priority, having been docketed 
on the same day. B u t  as there was no execution issued and in the 
hands of the sheriff a t  the time of the sale, he could not sell under 
these judgments, nor can he apply any part  of the proceeds of the 
sale to the satisfaction of these judgments. T i t m a n  v. R h y n e ,  89 N.  
C., 64; M o t z  v. S t o w e ,  83 N.  C., 434; B u r t o n  v. Spiers ,  92 N.  C., 503. 
Where a sheriff makes a sale of land under execution, the law applies 
the money first to the satisfaction of the execution issuing on the old- 
est judgment lien in his hands a t  the time of the sale. M o t z  v. S t o w e ,  
supra;  I l e n r y  v. R i c h ,  61  N. C., 379, and cases cited in the brief of 
Phillips & Merrimon; and if he fails to so appropriate it, as the law 
applies it, he comnits a breach of his trust for which he and his sure- 
ties are liable. H e n r y  v. R i c h  and N o t x  v. Stozue, s v p r a ;  T i tnzan  v. 
Rhyrze, 98 N.  C., 64. He  need not have advertised under a judgment 
if he has piven the requisite notice under other executions in 
his hands. It is sufficient that he had the execution in  his ( 975 ) 
hands a t  the time of sale. This he must have to entitle the 
judgment to any portion of the proceeds of the sale. l l l o t ~  v. Xtowe, 
supra ,  and authorities there cited. If he has execution in his hands 
issuing f r o 3  any proper judgment, i t  authorizes him to sell; and if 
the execution issues upon the judgment having the oldest lien, the pur- 
chaser takes the land discharged of any subsequent judgment lien; 
and if there is a surplus left in his hands after satisfying the execution 
issuing on the judgment having the oldest lien, then he should apply 
it to the oldest lien, where he has the execution in  his hands a t  the 
date of sale, and so on. S h a r p e  v. Willianzs, 76 N .  C., 87. But where 
he sells under a junior judgment, or junior judgments, having no exe- 
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cution in his hands issuing on the older judgments, as in this case, the 
purchaser takes the title of the defendant in the execution, subject 
to the liens of the older judgments. Cawnon v. Parker, supra. 

So we see that the sheriff must apply the money raised from the 
sale of defendant's land on 22 May, 1895, to the payment or satisfac- 
tion of the executions in his hands at  the time of sale, according to 
their priority. The purchaser at  said sale takes the title of defendant 
Brandreth, subject to the payment of the judgments of Akin, Mauney 
and Black & Moore, taken before the justice of the peace and docketed 
in June, 1891. If said purchasers voluntarily satisfy these judgments 
(as we suppose there are no others older than these) they mill then 
have a clear title; or if these older judgments can be satisfied out of 
other property of the defendant (as counsel for Dysart suggests that 
he has other property subject to sale and not sold) then the purchasers 

will have a clear title ; but if neither of these things is done, it 
( 976 ) will be the duty of the plaintiffs in these older judgments to 

cause execution to issue thereon and have this property (sold 
on 22 May, 1895) resold, at  which sale the purchaser mill get the title 
against the defendant and the purchasers at the sale in May, 1895. 
This must be before the defendant's homestead can be sold under the 
deed of trust to secure A. L. Cooper, as defendant's surety on the ap- 
peals. 

I t  is contended by counsel for Dysart that the justice's judgments, 
so docketed, are dormant, no executions having issued on them; but 
this is not the case, as executions on these judgments were stayed, 
pending the appeal, and this prevents the statute from running. 
Adanzs v. Guy, supra. 

Error. 

Cited: Darde?z v. Blount,  126 N .  C., 250; Dunham v. Anders, 128 
N. C., 212; Jones v. Williams, 155 N.  C., 194. 
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ACTION TO RECOVER LAND-EVIDENCE-SUNLIOPITS IN SPECIAL PROCEEDINGS-IR- 
REGULARITY. 

A summons in a special proceeding by a n  administrator to sell land for  the 
payment of debts, requiring defendants to appear before the ' ' judge," 
instead of before the " clerk7' of the Superior Court, ,' ' and  answer the 
conlplaint and petition which will be deposited in  the office of the clerk 
of the Superior Court of said county," is  irregular, but ?lot void, and such 
irregularity does not render the judgment roll in such special proceeding 
inadmissible as evidence in support of title based thereon, in the tr ial  of 
a n  action for the recovery of the land sold thereunder. 

ACTION for the recovery of land, tried before Graham,  J., ( 977 ) 
a t  Spring Term, 1895, of CHEROKEE. 

The defendant appealed. 
The facts are stated in the opinion of Associate Jus t i ce  M o n t -  

g o m e r y .  

F e r g u s o n  & Fergzcson and  B e n  Posey  for p1a in t i . f~ .  
J .  W .  Cooper f o r  defendaqzt. 

MONTGOMERY, J .  This is an action brought to recover the posses- 
sion of a tract of land. The defendant claims by a succession of deeds 
from one Washburne, who was a purchaser at  judicial sale made by 
one Hyatt, administrator of Piercy, deceased. Hyatt filed a petition 
for the sale of the land, the proceeds to constitute assets for the pay- 
ment of the debts of his intestate. The summons was issued and served 
on the heirs at  law of Wyatt's intestate, who are the plaintiffs in this 
action, and two of whom (Richard and Jane) were infants under 
twenty-one years of age. The defendants in that proceeding made no 
appearance, except the infant defendants (Richard and Jane), who 
appeared and answered by their guardian ad l i t em.  On the trial 
below of the case now before the Court, the defendant, to prove title 
in himself, offered in evidence the summons and judgment roll in the 
special proceedings mentioned above. His Honor refused to receive 
the same as testimony, on the grounds that the summons was void and 
the subsequent proceedings thereunder necessarily so, and that the 
deed made to the purchaser of the land under the decrees and judg- 
ments in the special proceeding conveyed no title. As we understand 
it, from the argument here, there was no question made about the ser- 
vice of the summons on all the defendants. The objection to the sum- 
mons was that the matter mas a special proceeding and the sum- 
mons ought to have been made returnable before the clerk, but that 
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( 978 ) the defendants were summoned "to be and appear before the 
judge of our Superior Court, to be held for the county of 

Cherokee, a t  the courthouse in  Murphy, on 27 May, 1882, and answer 
the complaint and petition which will be deposited in the office of the 
Clerk of the Superior Court of said county." The summons was ir- 
regular, but not void. To the extent that i t  cited the defendants to  
appear before the judge i t  was misleading; but i t  also contained the 
information that there would be a complaint and petition on file in the 
clerk's office on its retnrn day. It was the duty of the adult defen- 
dants to have inquired a t  the clerk's office to see what mas denanded 
of them i n  the complaint. The paper bears upon its face evidence of 
its official origin. It gives notice to the defendants that  there would 
be a matter alleged against them, in writing, in  the clerk's office of 
their county on a future day certain. If a special appearance had been 
made for the purpose of dismissing the action for irregularity on the 
face of the summons, there can be no doubt that the court wonld have 
had the power, under section 273 of The Code, to amend by striking 
out the' word "judge. " Redmond v. Mzlllenax, 113 N.  C., 510, and 
cases there cited. I n  Roberts v. Allnzan, 106 N. C.,  391, the summons 
was issued 2 July,  1883, requiring the defendants to appear "on the 
fourth Monday after the ........ Monday of November," and this Court 
decided that  the irregularity was slight and that the defendants were 
compelled to take notice of its requirements. W e  are of opinion that 
his Honor was in  error in excluding as evidence the summons and the 
judgment roll, for  which there must be a new trial. 

There are such gross irregularities and suspicious circumstances 
appearing in  the record in this case that we cannot let the-n pass 

without notice. So fa r  as the record discloses, the defendant 
( 979 ) appears to be an  innocent purchaser and for valne. I t  ap- 

pears, however, that the person who was appointed by the 
clerk guardian ad l i tem for the infant defendants in the special pro- 
ceeding, wherein their land was condemned to pay the debts of their 
deceased father, had been a judgment creditor of the deceased; that 
his judgments were procured more than ten years before the suxmons 
was issued, as appears from the petition of the administrator, and that 
he had assigned the same for less than their value to one Washburne, 
who was purchaser of the l and ;  that all of the indebtedness of the 
decedent was in  the shape of a judgment in  favor of Washburne for  
more than $3,000, founded on old judgments in favor of other parties 
against the decedent, which he had had assigned to him ; that the land 
was bid off by one Schenck, the terms being 10 per cent cash and the 
balance on six and twelve months' time, the purchaser not being re- 
quired to give security for the deferred payments, and that he as- 
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signed his bid afterwards to Vashburne, the holder of the judgments; 
that another Hyatt was appointed a referee to ascertain the indebted- 
ness of the deceased, and that lie reported the indebtedness, consisting 
altogether of the judgment in favor of Washburne, before described, 
without giving its date or the dates of the old judgments on which it 
was founded; that all the papers from the summons, including a judg- 
ment for the sale of the land in the proceedings before the clerk, were 
alleged to have been lost. I t  appears also that, though the guardian 
ad litenz in his first answer denied that the intestate, the father of his 
wards, owed the debts set out by the administrator in his petition to 
sell the land, yet the clerk, in>tead of sending the fact on to be tried 
in the Superior Court in term time, ignored the answer and gave judg- 
ment for sale of the land. The issue raised before the clerk mas never 
tried. I t  appears also that the guardian ad litenz did not in- 
sist in the Superior Court, where new pleadings were sub- ( 980 ) 
stituted for those alleged to have been lost, on the trial of the 
issue raised before the clerk, but let it go off on the reference of the 
matter to Hyatt, who was doubtless a kinsman of the administrator. 
The answer of the guardian ad litem, too, in the Superior Court, be- 
fore the judge, was totally unlike the answer filed before the clerk. In  
the answer filed before the clerk he denied the indebtedness positively, 
and also pleaded the statute of limitations, while in the one before the 
judge he simply said, in substance, "I don't know," and did not plead 
the statute. 

From all the foregoing i t  seems that the infant defendants were not 
properly defended in the special proceeding, but as the rights of an 
innocent purchaser have intervened, and the proceeding seems to have 
been regular, they are concluded. 

In  the present action there was error in the ruling of his Honor 
in excluding the evidence offered by the defendant, and there must be a 

New Trial. 

Cited: Ewbank v. Turfier, 134 N. C., 81. 
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( 981 1 
TUCKASEGEE MINING COMPANY v. W. F. GOODHUE ET AL. 

CORPORATION-TRUST-LIABILITY O F  TRUSTEE-ESTOPPEL-PRIVITY IN ESTATE. 

1. While i t  is true that a corporation created by the l a m  of North Carolina can- 
not be lawfully organized in another State, yet neither the corporation nor 
its debtors, nor anyone dealing with i t  as a lawful corporation, vill be per- 
mitted to deny its entity upon the ground that i t  mas so organized in 
another State. 

2. Where, in an agreement for the organization of a corporation and for the 
purchase of lands, i t  was provided that title to the lands should be taken 
in the name of G., to be held in trust for the corporation and to be con- 
veyed to i t  when organized, and lands were so bought and the corporation 
was organized, G. becoming a stockholder and an officer: Held, that during 
his lifetime G. mas estopped from denying the legality of the organization 
in order to avoid the trust. 

3. I n  such ease the heir a t  law of G. is also estopped, as a privy in estate, from 
denying the right of the corporation to hold the lands. 

ACTION tried before Robinson, J., at  Fall Term, 1895, of GRAHAM. 
The plaintiff introduced and read the Acts of Assembly of 1856 

and 1857, and the articles of association of 14 April, 1857. The plain- 
tiff offered to prove that on 10 March, 1857, Daniel F. Goodhue and the 
other parties mentioned in said act as corporators, after having ob- 
tained the subscription of $200,000, met in the city of Cincinnati and 
State of Ohio, organized and accepted the charter, and that at  said 
meeting Daniel I?. Goodhue, David Christy, John Probasco, William 

B. Probasco and John W. Goodhue were elected directors of 
( 982 ) said corporation; the appellant for one year, and that said 

Daniel F. Goodhue was elected president for one year; that 
the plaintiff, the Tuckasegee Mining Company, held regular annual 
meetings from the first organization till the bringing of this action, 
and that the said Goodhue was elected and served as president each 
year, up to his death, in 1883; that said Daniel F. Goodhue issued 
certificates of stock of said corporation, as said president, to himself 
and various other persons, and that at the time of his death he owned 
more stock of said corporation than any other person, which was sold 
by his administrator after his death ; that said Goodhue executed leases 
for the land described in the pleadings to various parties, describing 
himself as trustee of the Tuckasegee Mining Company; that the de- 
fendant Willis F. Goodhue is the son and only heir at law of Daniel F. 
Goodhue, and that he is a stockholder of the plaintiff and refuses to 
execute deeds to the plaintiff for the lands described in the pleadings; 
that at  a regular meeting of the directors of the said corporation 
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(Daniel F. Goodhue being one) said Daniel F. Goodhue and John 
Probasco were appointed and made trustees, to receive and hold titles 
to all lands purchased by the Tuckasegee Mining Coliipany for the 
Tuckasegee Mining Company; that the plaintiff, the Tuckasegee Min- 
ing Company, paid with its own funds and stock for all the lands de- 
scribed in the pleadings; that J. W. Cooper is a stockholder of the 
Tuckasegee Mining Company; that neither Daniel F. Goodhue nor 
Willis F. Goodhue have ever paid anything directly for the lands de- 
scribed in the pleadings, but only indirectly, as stockholders; that 
Daniel F. Goodhue accepted and held the deeds and grants in his own 
name for the lands described in the pleadings, as trustee of the Tucka- 
segee Mining Company, knowing that he was receiving, the same as 
such, and that during his lifetime he never denied said trust;  that all 
the lands described in the pleadings were purchased by plain- 
tiff and conveyed to Daniel F. Goodhue, as trustee; that plain- ( 983 ) 
tiff, a t  its first meeting, on 10 March, 1857, opened proper 
books and kept books and offices of the Tuckasegee Mining Company 
all the time till the bringing of this action, and made and adopted 
by-lam for the governing of said corporation. All this evidence was 
objected to by the defendants and ruled out by the court, and the 
plaintiff excepted. 

The plaintiff having admitted that there had been no organization 
of said corporation in the State of North Carolina, and there having 
been no evi'dence offered that there had ever been any meeting of the 
directors of said corporation in this State, the court intimated that, 
upon the above-stated evidence and the above-stated admissions, the 
plaintiff could not recover in this action ; whereupon the plaintiff sub- 
mitted to a nonsuit and appealed. 

A. M.  F r y  for plaint$. 
B e n  Posey and J .  W .  Cooper for defe~zdants.  

AVERIT, J. The charter of a private corporation confers the right 
to organize and enjoy the franchise within the limits of the State 
granting it. When organized in the proper State, i t  may enjoy such 
privileges in another, under the rules of comity, as the local law does 
not prohibit it. The court was not in error in holding, as an abstract 
proposition, that a corporation created by the laws of North Carolina 
cannot be lawfully organized in a foreign State. But if the allegations 
contained in the complaint be true, as the plaintiff offered to shorn, the 
defendant's ancestor, in dealing with the plaintiff as a lawful cor- 
poration, became a nominal stockholder in pursuance of a pre-existing 
contract whereby the alleged corporation was to be organized, and the 
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land in controversy was to be conveyed to a corporation thereafter to be 
formed (the title to mhich, meantime, should be vested in  said 

( 984 ) ancestor, for the benefit of certain individuals composing the 
association which i t  was proposed to merge into the body cor- 

porate). The plaintiE proposed to prove that the said lands were 
paid for with the money of the alleged corporators and stockholders 
who, a t  least, attempted to form the plaintiff corporation. The ques- 
tion is whether one who entered into a contract to hold lands in trust 
for an  association and transfer the title to a corporation which i t  was 
agreed should be fo rn~ed  by the members of the association, and who 
afterwards dealt with the alleged corporation as a lawful entity, was 
not estopped f r o x  denying his fiduciary relation to the body during 
his life, and if so, whether his heir a t  law, to \vhom the legal title 
descended a t  his death, is not estopped also as a privy in  estate from 
denying the right of the plaintiff to hold the land, and fro:n thereby 
evacling the duty (he in  conscience was bound to clischarge) of turning 
over the trnst  estate to the rightful owner. After taking up011 hi~nself 
the cluties of trustee for the association, the defendant's father parti- 
cipated in the organization of the corporation, mas elected president 
of it, and had certificate2 of shares of stock issued, a larger number 
of shares having been issued to him than to any other person. After 
his death these shares were sold by his administrator for the benefit of 
his estate. If these and other facts which plaintiff offered to prove had 
been shown, the defendant Gooclhue would have been estbppecl from 
denying the lawful existence of the corporation for  which he mas 
trustee. One who contracts with a party or association as a corpora- 
tion is estopped from denying the corporate existence of the body a t  
the time of contracting, and especially is this the case where such 

person attempts, by denying its existence, to evade a legal 
( 985 ) obligation or duty. Jones v. Cinci?znati, 14 Incl., 90;  Ryan 

v. Marti?z, 91 N. C., 464; 110 Ill., 22. Whether i t  be called 
an estoppel or not, i t  is unqnestionably a rule of evidence that often 
works very just and equitable results. The fact that one incurred an  
obligation or duty in dealing with a party as a corporation is evidence 
of the corporate existence of the party contracting in such capacity, 
which cannot be denied for the purpose of avoiding the payment of 
the debt or the performance of the duty. 1 Spelling P r .  Corp., see. 
57. I n  cases of this sort, though the first meeting of stockholders may 
have been held outside of the State, that fact cannot be shown by the 
body assuming the powers of a corporation in order to avoid its 
liability, nor by its debtors for the purpose of evacling their account- 
ability under contracts made with it. Heath v. Sylvester, 39 Wis., 
146. If the law could constitute any other agent for the State than 
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the Attorney-General to institute proceedings against pretended cor- 
porations, the courts would not select as such agents those who are 
attempting to evade the performance of a duty which equity and 
good niorals require them to discharge without hesitation or delay. 

We think that the court below erred in holding that the proof was 
not sufficient to preclude the defendant from denying his father's 
obligations and duties to the plaintiff company as a corporation. There 
was error. The judgment of nonsuit is set aside. 

New Trial. 

C i t e d :  W a t e r  W o r k s  v. Ti l l inghns t ,  119 N.  C., 347. 

GRAMBLING, XPALDING & CO. v. T. @. DICKEY 
( 986 ) 

. 1. I n  the trial of an  action a party cannot object to  a question, put to his vitness 
by his adversary on cross-examination, substantially the same as one asked 
by himself. 

2. Where an  insolvent person sells property to a near relative the law presdmes 
fraud, and the burden of showing the transaction to be bonn fide rests on 
the purchaser. 

3. Upon the trial of an  issue as to whether a wife has acquired a separate prop- 
erty in her own earnings by agreement mith her husband is on the party 
alleging tha t  fact. 

4. Attachment proceedings relating to personal property being only ancillary to  
the main action, a justice of the peace may entertain and t ry  an  interplea to  
determine the title, although the value of the property exceeds $50. 

A C T I O ~  (consolidation of thirteen different cases) heard on appeal 
from judgments of a justice of the peace, before Graham,  J., and a 
jury, at  Spring Term, 1895, of CI-IEROKEE. 

Plaintiff appealed. 
The facts appear in the opinion of the Chief Justice. 

J .  W .  & R. L. Cooper f o r  p1a in t i . f~ .  
B e r g u s o n  & Herguson a n d  B e n  Posey  f o r  de fendant .  

FAIRCLOTH, C. J. The plaintiffs instituted several actions before 
a justice of the peace against defendant T. C. Dickey for sums less 
than two hundred dollars in each case. Dickey admitted the debts 
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and consented to judgments. The plaintiff also attached certain prop- 
erty, alleging that it was Dickey's property. The other defendants 

interpleaded before the justice, alleging that they were bona 
( 987 ) fide owners of the property before the attachments issued. 

The plaintiffs filed affidavits, and moved lo dismiss the inter- 
pleas on the ground that the value of the property attached was more 
than fifty dollars, and that the justice could not t ry the title to prop- 
erty exceeding fifty dollars in value. The value is admitted to be more 
than fifty dollars in each case. The motion to dismiss the interpleas 
was allowed by the justice, and the intervenors appealed. The cases 
were consolidated by consent, and at  the trial the court below refused 
to sever the cases for trial, and also refused to dismiss the interpleas 
on the grounds above stated, and the plaintiffs appealed. 

The defendant Dickey, on the same day, but after the attachnlents 
were lec ;~d ,  made a general assignment of his personal property for 
the benefit of his creditors. Neither party tendered any issues, and 
the court submitted these : 

1. "Did the defendant, 1'. C. Dickey, assign, dispose of or secrete 
his property with intent to defraud his creditors as alleged in the . 
complaint ? ' ' Answer : ('No. " 

2. "Was the defendant, T. C. Dickey, on 11 December, 1893, about 
to &ssign, dispose of or secrete his property with intent to defraud his 
creditors, as alleged in the complaint ? " Answer : "No. ' ' 

3. "Was A. B. Dickey, on 11 December, 1893, the owner of the 
horses and livery outfit described in the interplea in this action?" 
Ansyer : "Yes. " 

The fourth, fifth and sixth issues were the same as to the other 
interpleaders, and each was answered ( (Yes. " 

There was considerable evidence bearing upon the value of the 
property and the alleged sales before the attachments issued. The 
proofs showed that some of the intervenors were near relatives of T. 
C. Dickey and that one was his wife. Plaintiffs filed numerous ex- 

ceptions. They introduced John &I. Dickey, who testified that 
( 988 ) the sales made to the intervenors before the attachments were 

for a valuable consideration and full value. Defendants asked 
him, "Was the transaction between you and T. C. Dickey for a valu- 
able and borza fide (consideration) on your part?" Answer : "Yes." 
Plaintiffs objected. His Honor told the jury "that plaintiff has shown 
by his own witness, J. 31. Dickey, that each of those transactions was 
in good faith and for a valuable consideration," and that "defendant 
may rely entirely on the testimony furnished by the plaintiff's wit- 
nesses," in his discretion. The defendant's question was unobjection- 
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able, inasmuch as plaintiff had asked the same witness substantially 
the same question. 

Without writing out in detail the several objections, exceptions and 
prayers for instructions, we have carefully examined them, and we 
find nothing therein prejudicial to the plaintiffs, whatever might have 
been said by the defendants if the verdicts had been given against 
them. 

His Honor charged.the jury that when an insolvent sold property 
to a near relative the law presumes fraud, and the burden of showing 
a bona fide transaction and a full consideration rested upon such pur- 
chaser. He also told the jury that ordinarily the wife's earnings be- 
longed to her husband, but in North Carolina she may acquire separ- 
ate property by agreement with her husband, free from her husband's 
control, "but upon this issue the burden of proof is on the inter- 
pleader (she being one), as it is upon each interpleader in this action, " 
and those questions were left to the jury. 

The principal controversy made on the argument was jurisdiction 
in the justice to entertain the attachments. The plaintiffs' miscon- 
ception of the question arises from considering an attachment as an 
action, whereas i t  is only a remedy ancillary to the action, 
adopted to avoid driving the claimant to a separate action to ( 989 ) 
t ry his title. The plaintiffs' contention would lead to the in- 
consistent result that the creditor could attach property worth more 
than fifty dollars before a justice, and the claimant could not be 
allowed to assert his title to the property seized. The right to inter- 
plead was considered in Xims v. Goettle,  82 N.  C., 268. The interplea 
is allowed by The Code, secs. 375, 331. The plaintiffs contend that 
these sections violate the Constitution, Art. IV, sec. 27, and rely on 
P e y t o n  v. Robertson,  9 'Wheat. (U.  S.),  527. That article inhibits 
jurisdiction in the justice of the peace where the title to real estate is 
in controversy, and P e y t o n  v. Robertson,  supra ,  was an action in 
detinue, and the jurisdiction failed because the amount was too small 
in that court. I n  attachment proceedings the title and not the value 
of the property is the inquiry to be tried. Dobson v. B u s h ,  4 N. C., 18 ; 
M c L e a n  v. Douglas,  28 N. C., 233 ; Wal lace  v. Robeson,  100 N. C., 206. 
We find no error. 

Affirmed. 
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H. S. BRITTAIN v. W. G. PAYNE 

1. Where property is  tortiously taken and sold, the owner may waive the tor t  
and maintain an  action to recover the proceeds of the sale. 

2. Where, in an  action before a justice of the peace, the complaint can be con- 
strued as  being either fo r  the tort or to  recover the money received by the 
defendant, i t  will be construed to  be a n  action on the implied contract. 

3. Every intendment being in  favor of jurisdiction, an  action brought before a 
justice of the peace, in which the complaint can be construed as  beiiig either 
for  the tortious taking of the propeity or to recover the money received by 
the defendant, will be construed to -be a n  action on the implied contract, 
so as to preserve the jurisdiction of the justice of the peace. 

( 990 ) APPEAL from a justice of the peace, heard before Robinson, 
J., at Fall Term, 1895, of CHEROKEE. 

The complaint was as follows : 
1. That the plaintiff was owner of certain walnut timber, in said 

county and State, on the lands of said defendant, sold to plaintiff by 
said defendant; that the defendant sold off the said walnut timber to 
the amount of one hundred and sixty dollars7 worth, or thereabout, 
and got pay for the same. 

2. That by reason of said sale by the said defendant of the said 
timber and the receipt of said sum of $160 by him for the same, he 
(the said defendant) is indebted to this plaintiff in the sum of $160 
and interest on the same from the date of said sale, which was in the 
year 1893, or 1894, and which sum the said defendant, in law, agreed 
to pay to this plaintiff, but which sum he fails and refuses to pay. 

Wherefore plaintiff de-nands the judgment of the court: 
1. For the sum of $160 and interest on same. 
2. For the costs of this action. 
The defendant, contending that the action was in tort, moved the 

court to dismiss the action on the ground of want of jurisdic- 
( 991 ) tion in the justice's court and of the Superior Court, on ap- 

peal, to hear and try the action. The plaintiff resisted the 
motion, contending that the action was for money had and received; 
that the tort, if any, had been waived by plaintiff, and that the action 
was properly brought. His Honor, being of opinion with the defen- 
dant, gave judgment dismissing the action, and plaintiff appealed. 

J. W. & R. L. Cooper for plaintif. 
J. $1. Gudger, Jr., for defendant. 

CLARK, J. Where property is tortiously taken and sold, the owner 
620 
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may waive the tort and maintain an action to recover the money 
realized from the sale by the defendant. Lumber Co. v. Brooks, 109 
N. C., 698; Wall v. Williams, 91 N. C., 477. And this is clearly what 
the plaintiff did by his complaint in this case. Every intendment being 
in favor of jurisdiction, if the complaint could have been construed as 
being either for the tort or to recover the nioney received by the de- 
fendant, this being an action before the justice, the Court would con- 
strue it to be an action on the implied contract in favor of the juris- 
diction. Lewis v. R. R., 95 N. C., 179; Stokes v. Taylor, 104 N. C., 
894; Fulps v. Mock, 108 N. C., 601. 

Error. 

Cited: Schulhofer v. R. R., post, 1097; Sams v. Price, 119 XT. C., 
574; White v. Boyd, 124 N. C., 178; Parker v. Express Co., 132 N. C., 
130; White v. Eley, 145 N. C., 36. 

N. N. ROBERSON v. J. L. MORGAN 

ACTION FOR DAMAGES-SPREADING FIRES-PLEADING-COMPL$INT. 

1. Sections 52 and 53 of The Code apply only to adjoining landowners, and heme 
a n  action cannot be maintained thereunder by one damaged by fire started 
on the land not adjacent to plaintiff 'a. 

2. Though a complaint, in an  action for destruction of plaintiff's fencing, etc., 
by a fire started by defendant on land not adjoining plaintiff's, appears to 
have been brought under sections 52 and 53 of The Code, which apply 
only to adjacent landowners, yet, where i t  alleges tha t  the defendant ''will- 
fully permitted" the fire to spread over and burn plaintiff's fencing, etc., 
i t  i n  effect alleges negligence, and under the liberality of The Code practice 
i t  might be sustained as  stating a common-law cause of action grounded 
on n8gligence. 

3. An agreement by a person to take care of his own lands and to  put out a fire 
started on defendant's lands will prevent recovery by plaintiff for  damages 
caused by fire spreading to his own premises. 

ACTION tried before Robinson, J., and a jury, at  Fall Term, ( 992 ) 
1895, of HAYWOOD. 

The action was brought by plaintiff, under sections 52 and 53 of 
The Code to recover damages against the defendant for willfully and 
unlawfully setting fire to his (defendant's) woods without giving no- 
tice to plaintiff, from which the fire spread and damaged plaintiff. 

The complaint was as follows : 
1. That on or about 27 December, 1893, the defendant, without 

621 
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notice to the plaintiff, unlawfully and willfully did set fire in and 
, to the woods in Haywood County, and did unlawfully and willfully 

permit said fire, after having set the same as aforesaid, to spread and 
burn over the lands of persons whose lands adjoin the plaintiff, and 
did unlawfully and willfully permit said fire to burn the fences of 
the plaintiff on the plaintiff's land to the amount of about five hun- 
dred panels, and to burn over the grass, timber and undergrowth on 
the plaintiffs7 lands, to the great damage of the plaintiff, to-wit, in 
the sum of $300. 

2. That the plaintiff has been damaged by the said wrong- 
( 993 ) ful acts of the defendant in the sum of $300. 

Wherefore the plaintiff demands judgment against the de- 
fendant for $300, costs of the action, and for such other and further 
relief as to the court appears equitable and legal. 

The answer contained a general denial. I t  was admitted on the 
trial that the defendant did set fire to his own woods, on a tract of 
land on the north side of Pigeon River, in Haywood County, N. C., on 
the south side of tlie Chambers Mountain, near Clyde, N. C., and that 
the plaintiff owned two tracts on the south side of said mountain, 
upon which the alleged damage was sustained, and that neither of the 
plaintiff's said tracts adjoined the land of the defendant. 

There was evidence to the effect that plaintiff had notice of de- 
fendant's intention to start the fire for the purpose of burning new 
ground, and that plaintiff told him to start it, that i t  would take the 
fire twenty-four hours to get to his own place, and that he would whip 
it or fire against it. 

The defendant insisted that plaintiff could not sustain his action 
in any view of the case: 

"1. He cannot sustain his action under the statute (The Code, 
sees. 52, 53), for the reason that the statutory right of actionl and the 
remedy given under it, to recover damages is only open to adjoining 
landowners. 

" 2 .  He cannot sustain his action as a common-law remedy, for 
the reason that he does not allege in his complaint that the defendant 
carelessly and negligently set the fire by which he was damaged. 

"3. But if the court should hold otherwise, then we insist that 
his Honor erred in not submitting the issue to the jury tendered by 

defendant's counsel, to-wit, 'Did tlie plaintiff waive notice?' 
( 994 ) and in charging the jury, in effect, that the question of 

notice was immaterial, and that i t  was the duty of the defen- 
dant at all events to confine the fire to his own land." Robinson v. 
Kirby ,  52 N .  C., 477; Lamb  v. Xloan, 94 N. C., 534. 
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There was a verdict for the plaintiff for $50, and defendant ap- 
pealed from the judgment thereon. 

J. i i .  ICfoody for plaintiff. 
Xmathers $ Crawford for defendant. 

FURCHES, J. This action seems to have been brought and tried 
under sections 52 and 53 of The Code. I t  is admitted in the state- 
ment of the case on appeal that plaintiff and defendant are not adja- 
cent landowners. This being so, sections 52 and 53 do not apply, and 
plaintiff's action cannot be maintained under the statute. 

But it was argued here that if it cannot be maintained under the 
statute it may be as at common law. To this the defendant objected 
that the conplaint does not allege a common-law liability, in that i t  
failed to allege negligence. And it is plain enough that the complaint 
was not framed with a view to a common-law liability, and does not 
in t e ~ m s  allege negligence; yet we are of opinion that negligence is, 
in effect, alleged in the allegation that "defendant willfully per- 
mitted" the fire to spread over and burn plaintiff's fencing, etc., and 
that under the liberality of the Code practice, as construed in Xto7~es 
v. Taylor, 104 N. C., 394, and Fulps v. Jfock, 108 N. C., 601, the com- 
plaint might be sustained as stating a common-law cause of action. 
And if the case had been tried on this theory, and there had been no 
other errors in the trial, we would affirm the judgment. There should 
be nllegata as well as probata. Swzith v. B. & L. Assn., 116 
N. C., 102. 

But defendant alleges that lie had an agreement with ( 995 ) 
plaintiff to put out the fire, and plaintiff agreed to look after 
and take care of his lands; and from the evidence sent up as a part 
of the case on appeal it appears that defendant introduced evidence 
tending to establish this allegation. And defendant makes this as one 
of his assignments of error, that the court did not give him the benefit 
of this evidence in his charge. I t  does not appear that defendant re- 
quested the court to charge upon this evidence, which he should have 
done if he wanted the benefit of an exception. 

But it appears to us that the case was tried under the conception 
that defendant was liable, if liable at  all, under sections 52 and 53 of 
The Code, which was an error, and that it has not been presented to 
the jury and tried as a common-law liability in which the parties were 
put squarely at issue upon the correct theory of the case. 

If plaintiff did agree with the defendant that he should put out 
the fire and that plaintiff would look after and take care of his preni- 
ises, he should not recover. Roberso~z v. Kirby, 52 N. C., 477. 

I t  may be that when the case goes back for a new trial plaintiff 
623 
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will, by leave of court, amend his complaint so as to make it  more in 
conformity with the rules of' pleading as a common-law action. We 
are of the opinion there should be a 

New Trial. 

C i t e d :  Xanzs v. Price,  119 N .  C., 574; P a r k e r  v. R. R., ib., 6 8 6 ;  
X impson  v .  Lunzber Co., 131 N .  C., 526; P a r k e r  v. E x p r e s s  Co., 132 
N .  C., 131; Ni tchen t  v. Parsons, 173 N .  C., 488. 

N. T. RIDLEY v. SEABOARD AND ROANOKE RAILROAD COMPANY 

1. A railway company that  has eonstructe~l i ts  road under lawful authority 
creates neither an abatable public nuisance nor a continuing private nuisance 
by failing to leave sufficient space between embankments or by means of 
culverts for the passage of mater of running streams, in case of any rise 
in  the streams tha t  might be reasonably expecteil, and injury due to  that  
cause may be compensated for by the assessment of present and prospective 
damages in a single action. 

2. It is a legal right of either plaintiff or defendant to elect to have permanent 
damages assessed in such an action upon demand made in the pleading, and 
when either makes the demand the judgment may be pleaded in bar of any 
subsequent action. The defendant is required to set up this or any other 
equity upon ~vhich he relies, as  w l l  as  to  prove the averment on the trial. 
But xvhere the plaintiff is allowed, without objection, to have such damage 
apportioned, the judgment is not a bar, and either party to a subsequent 
suit involving the same question may demand that  both present and pros- 
pective damages be assessed, and upon proof of a previous partial assess- 
ment the jury may consider that  fac t  in diminution of the permanent 
damage. 

3. The measure of damages is the difference in the value of the plaintiff's land 
with a railway constrncted as i t  is, and x ~ h a t  ~ ~ o u l d  have been i ts  value 
had the road been skillfully constructed. 

4. The statute of limitations begins to  run in  such cases, not necessarily from the 
construction of the road, but from the time when the first injury was sus- 
tained. 

5 .  An action pending in another State cannot be pleaded in bar of an  action 
in  this State. 

6. In jury  done to land in  another State cannot be considered in an  action in 
this State. 

( 997 ACTION tried before Graves,  J., and a jury, at May 
Tern?, 1894, of NORTHAMPTON, to recover damages for allezed 

injuries to the lands and crops of the plaintiff, caused by ponding of 
water by the defendant's roadbed and bridge. 

624 
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The defendant tendered the following issues, numbered 3 and 4, 
which his Honor refused to submit to the jury: 

3. "Are the bridge and embankment of the defendant permanent 
structures ? 

4. "Is the damag; of the plaintiff's land permanent in its char- 
acter ? "  

The defendant excepted. 
The question involved in these rejected issues arose upon defenses 

duly set up in the answer. 
There were a number of exceptions made below, but as the only 

one passed upon by this Court is the rejection of the above issues it 
is deemed unnecessary to refer to them. There was a verdict and 
judgment in favor of plaintiff. Defendant appealed. 

R. B. Peebles for plaintif. 
L. R. Watts and N c R a e  & Dny for defendant. 

AVERP, J. Ordinarily, where a trespass results in a nuisance, not 
only is the original wrong actionable, but successive suits may be 
brought for its continuance, in each of which the damages, if appor- 
tionable, can be estimated only up to the time when i t  was brought, 
in some of the States, but in this State np to the time of trial. 5 Am. 
& Eng. Enc., 17 ;  Blount v. McCormick, 3 Denio, 283; Bare v. Hoff-  
man, 79 Pa. St., 71 ; Russell v. Brown, 63 JIaine, 203. 

I n  ordinary transactions between individuals, where the 
trespass consists in the erection of tenporary structures that ( 998 ) 
prove to be nuisances, the law presumes that tort feasor will 
desist from keeping it up, after heing once mulcted in da:nages, but 
where he persists in the wrong, permits continued actions to be main- 
tained against him, as an inducenent to its renoval. Battishill v. 
Reed, 18 C. E., 696;  Bare v. Hoffman, supra; 5 Am. & Eng. Enc., 
17, note 1. 

Where the building of a railroad is authorized by law, and is done 
witl! reasonable care and skill, it is not a nuisance, and the coxpany 
is not answerable, after paying the s ~ n n  assessed or agreed upon by 
the owner for taking the laud occupied for the public use, in any ad- 
ditional damage resulting from the original construction. Adams v. 
R. R., 110 N. C., 325; 5 Am. & Eng. Enc., 20. 

But even where the injury complained of, either by the servient 
owner or an adjacent proprietor, is due to the negligent construction 
of such public works as railways, which it is the policy of the law to 
encourage, if the injury is perinanent and affects the value of the 
estate a recovery may be had, at law, of the entire damages in one 
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' action. Xnzith v. R. R., 23 W. Va., 453; Troy v. R. R., 3 Foster (N. 
H.),  83; R. R. v. Maher, 91 Ill., 312; Bixer v. R. R., 70 Iowa, 146; 
Powle v. R. R., 112 Mass., 334, 338; X. c., 107 Mass., 352; R. R. v. 
Esterle, 76 Ky., 667; R. R. v. Co.mbs, 73 Icy., 382, 393; Xtodghill v. 
R. R., 53 Iowa, 341; Cadle v. R. R., 44 Iowa, 1: 

The right to recover prospective as well as existing damages in an 
action depends usually upon the answer to the test question, whether 
the tvhole injury results from the original tortious act or "from the 

wrongful continuance of the state of facts produced by these 
( 999 ) acts." Troy v. R. R., supra. In  this case, which has been 

cited as authority by text writers and many of the courts of 
the States, the action was brought for damages for the occupation of 
a street and town bridge by a railway company, and it .was conceded 
that in the sense that the highway was obstructed the company had 
created a nuisance. The Court said : "The railroad is. in its nature 
and design and use, a permanent structure, which cannot be assumed 
to be liable to change. The appropriation of the roadway and ma- 
terials to the use of the railroad is therefore a permanent appropria- 
tion. The use of the land set apart to be used as a higliway by the 
railroad company for its tracks is a permanent diversion of the prop- 
erty to that new use and a permanent dispossession of the town of it 
as the place on which to maintain the highway. The injury done to 
the town is, then, a permanent injury, at once done by the construc- 
tion of the railroad, which is dependent upon no covtingewcy of which 
the law caw take notice, and for the injury thus done to thern they 
are entitled to recover at once their reasonable damages." "Injuries 
caused by permanent structures infringing upon the plaintiff's rights 
in his land, such as railroad embankments, culverts, bridges, perma- 
nent dams and permanent pollutions of water," says Gould on 
Waters, see. 416, "fall within the class where the palintiff is required 
to recover his entire damage, present and prospective." Ib., see. 
582; Du~zca~z v. Sylvester, 24 Mo., 482. In  Van Orsdol v. R. R., 56 
Iowa, the Supreme Court of that State held that the negligent failure 
to construct a railroad skillfully subjected the co7npany to a liability 
distinct from that arising out of the appropriation of the right of 
way; and when the want of care consisted in the ornission to build a 
culvert to carry off the water of a slough, and the diversion of it into 

another slough, whereby the land of plaintiff mas wrongfully 
(1000) injured, the plaintiff could recover damages for the perma- 

nent injury done to the land. In the subseauent case of 
Bizer v. R. R., 70 Iowa, 147, the Court, citing Va?z Orsdol's case, said: 
"Where an injury is permanent it is such as is spoken of in the books 
as original-that is, as accruing wholly when the wrongful act was 
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done-and is distinguished from an act which is to be regarded as 
continuing-that is, an injury that could and should be terminated 
and is to be compensated for strictly with reference to the past, and 
upon the theory that it would be terminated." 

Where a railway company, duly authorized by law to construct 
a railway, built an embankment partly on 'the bed of a river, and 
thereby changed the current of the stream from its proper course and 
caused i t  to wash away adjacent land, it was held by the Supreme 
Court of Massachusetts, in P o w l e  v. R. R., 107 Mass., 354, that a sec- 
ond' action brought to recover damages for the wrongful washing 
away of more of plaintiff's land, due to the same diversion of the 
water course, was barred by the judgment in the former action, insti- 
tuted for the same purpose, though several acres of land had washed 
away after the judgment in the first and before the bringing of the 
last action. C r a y ,  J., for the Court, said: "The embankment of the 
defendant was a permanent structure, which, without any further act, 
except keeping it in repair, must continue to turn the cnrrent of the 
river in such a manner as gradually to wash away the plaintiff's land. 
For this injury the plaintiff might recover in one action entire dani- 
ages, not limited to those which he had actually suffered at the date of 
the writ;  and the judgment in one such action is a bar to another like 
action between the parties for subsequent injuries for the same cause. 
T r o y  v. R. R., 3 Foster, 83; W a r n e r  v. B a c o ~ z ,  8 Gray. 397, 
402, 405. This case is not like one of illegally flooding land (1001) 
by means of a milldam, when the change is not caused by the 
mere existence of the dam itself, but by the height at which the water 
is retained by i t ;  nor is it the case of an action against a grantee who, 
after notice to remove it, ~ n a i n t a i n s  a nuisance erected by his grantor." 
When the same case came up on appeal again (112 Mass., 334, 338) 
the Court said: "As a general rule, a new action cannot be brought 
unless there be a new unlawful act and fresh damage. There is an 
exception to this rule in cases of nnisance, where damages, after ac- 
tion brought, are held to be recoverable, because every continuance 
of a nuisance is a new injury and not merely a new damage. The 
case at  bar is not to be treated strictly in this respect as an action 
for an abatable ?zuisance. More accurately, it is an action against the 
defendant for the construction of a public work, under its charter, 
in such a nzanner as t o  cause unnecessary d a m a y e  b y  w a n t  of reuson- 
ab le  care a n d  skill  in i t s  construct ion.  For such an injury the re-nedy 
is at  common law; and if it results from a cause which is either per- 
manent in its character or which is treated as permanent by the 
parties, i t  is proper that entire damages should be assessed with refer- 
ence to past and probable future injury." In  Snz i th  v. R. R., 23 W. 
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Va., a t  p. 453, the Court said: "Where the damages are of a perma- 
nent character and effect the value of the estate, a recovery may be 
had, in a suit at law, of the entire damage in one action." The action 
in that case was brought by an abutting owner against a railx~ay con- 
pany whose road was constructed along the street in his front, and 
asking an injunction on the ground that he would otherwise be driven 
to repeated actions at law. High Injunctions, sec. 602, says: "The 

construction of a railway in a city is not regarded as a ~zui- 
(1002) same per se, and the laying of its tracks along a public street 

will not be enjoined on that ground; nor can a private prop- 
erty owner, abutting uppn and owning the fee to the center of a 
street, enjoin the construction of an ordinary surface railway in the 
street on the ground of nuisance." The same principle was recog- 
nized by this Court in Brown v. R. R., 83 N. C., 128, where the Court 
refused an injunction and order of abatement on the ground that the 
structure complained of (a  railway trestle) was being used for the 
benefit of the public. This was an explicit recognition of the doctrine 
that no structure erected by a chartered railway company and con- 
stantly used by it in serving the public is to be considered and dealt 
with as a continuing nuisance because its unskillful and defective con- 
struction has injured the land of a neighboring proprietor; yet it is 
familiar learning that there is no ele2entary principle upon which 
continued actions have been held to lie for the wrongful erection of a 
structure, except in cases where its erection was a trespass resulting 
in a nuisance, and then for the purpose of bringing about a renoval. 
I t  must be conceded that unless a railway embankment or culvert 
which obstructs the passage of the water of a non-navigable stream 
in ordinary freshets so as to pond it back upon and injure a land- 
owner is a nuisance, the damage present and prospective niust be as- 
sessed in one action. If this is not true, the authorities that we have 
already cited, and those that we purpose presently to add, embracing 
cases from the leading courts of the country and opinions of eainent 
text writers, are founded upon a misconception of the law. 

I n  England, where the act of Parliament authorizes the bringing 
of an action, in such cases as that before us, by a land-owner who can 
show any special injury done to his land by the construction of the 

road, it was held that a proprietor whose premises abutted on 
(1003) a highway fifty feet wide could recover only pernlanent dam- 

ages for injury to his land caused by the building of an e n -  
bankment by a railway covering twenty feet of the highway in his 
front. Beckett v. R. R., 3 Com. Pleas (L. R., 1887-'88), 81. In R. R. 
v Esterle, 76 Ky., 667, the Supreme Court of Kentucky rested the 
ruling, in part, upon the proposition that an abutting owner upon a 
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street dedicated to the use of the pnblic, having no possession or right 
of possession in such highway, could not, at common law, have main- 
tained an action for trespass quare clausum fregit, but m~lst have 
brought an action on the case. Where the easernent of such abutting 
owner was interfered with by the construction of a railroad, the 
Court held that he could recover a sum representing the diminution in 
value of his land or lot by the location and use of the railway track 
in his front. In  Cadle v. R. R., 44 Iowa, 7, which was more nearly in 
point, the Court held that where an injury to land was due to the 
unskillful construction of a railroad the measure of damage was the 
difference between the value of his property with the road as con- 
structed and its estimated value with the line properly constructed. 

In North Vernon v. Voegler, 103 Ind., 314, the Court held that 
while the municipality was liable for an injury due to the negligent 
and unskillful manner of making an improveaent by grading its 
streets, such public work was not a nuisance, and being of a perma- 
nent character, so that no fresh injury could result from it, the 
damage present and prospective should be assessed in one action. In  
Meares v. Wilmington, 31 N.  C., 73, the plaintiff brought an action 
on the case to recover damages for the unskillful and negligent grad- 
ing of a street in his front. The Court there affirmed a judgment for 
permanent damage, and sustained the view that a corporation author- 
ized by law to clo such work could incur no liability in having 
i t  done, except for injuries due to careless construction. The (1004) 
same principle was applied, as we have seen, in Brown v. R. 
B., supra, to quasi ~ u b l i c  corporations. After having given its sanc- 
tion to the proposition that, though the unskillful construction of a 
track or bridge by a railroad company may cause special damage to a 
neighboring landowner, the structure is not a naisance, it would seem 
that authority as well as reason would lead to the adoption by this 
Court of the rule that permanent damage can be recovered for such 
injuries as well as for the same kind of wrong on the part of such pnb- 
lic agencies as cities and towns. In  White v. R. R., 113 N. C., 610, 
622, where it was found that a railway company regularly chartered 
had built its track upon a street by a license fro-% the city, Chief 
Justice Shepherd, speaking for the Court, said: "If this be so, the 
plaintiff may maintain a common-law action for damages, to be as- 
sessed up to the time of the trial, or, it seem, she may sue for the per- 
manent damage, if any, which has been inflicted upon her property by 
reason of the location and construction of the defendants' road, and by 
so doing confer upon the defendant (so far  as she is concerned) an 
easement to occupy the street." Here we find the doctrine laid down 
that, in a case where the railroad is not proceeding strictly under its 
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statutory authority to condkmn, the plaintiff can at  his election bring 
an action for the trespass or for the permanent damage. I t  must be 
acknowledged that the ruling in that case is in conflict with some 
other obiter expressions, but is more nearly in harmony with the cur- 
rent of authority elsewhere. The question whether the damages should 
be assessed for the permanent injury, or whether repeated actions 
should be brought, was not directly raised, either in Knight  v. R. R., 

111 N. C., 80, in Adams v. R. R., supra, or in Spilnzalz 
(1005) v. Nav. Co., 74 N. C., 675. The two first opinions mere, in 

so far  as they referred to that subject, obiter. While there 
is some conflict of authority, it seems manifest that i t  is contrary to 
public policy to have every embankment abutting on a stream and 
every trestle and culvert under which a natural water course flows 
made subject to the uncertainty of being declared a nuisance upon the 
finding of a jury that it is not properly constructed. No such mis- 
chief as a willful omission to provide sufficient waterways is to be 
apprehended, where it entails a liability for any diminution in the 
value of land consequent upon such negligence. Such a remedy 
affords adequate protection for all injury, without interfering with the 
discharge by the corporation of its duties to the public. The injury 
inflicted by a railway company occupying land held in the exercise 
of the right of eminent domain, by reason of unskillful construction 
of enbankments, culverts or bridges, is to be distinguished from the 
obstruction by it of a navigable river witliout lawful authority. Such 
streams being public highways, an obstruction to the navigation of 
them is a public nuisance, which may be abated by anyone "who is 
annoyed thereby." S .  v. Parrott, 71 N. C., 312; S. u. Dibble, 49 N. 
C., 107; Wood on Nuisances, see. 730. The railway company is in 
the lawful occupation of every foot of its way that it is authorized 
by law to take; and where, by neglect in constructing its road, injury 
is done that is not covered by the compensation made for taking, pub- 
lic policy requires that the additional damage should be compen- 
sated for in one action rather than that a quasi public servant should 
be subjected to continual annoyance by suits allowed by law only 
upon the theory that they will lead to the removal of the strncture or 
some portion of it. The law does not contemplate that such petty an- 

noyances as being compelled to tear down embankments abutt- 
(1006) ing on every little stream, trestle and culvert shall impair the 

efficiency of railways as safe and expeditious carriers of 
freight and passengers. When we attempt to evolve a consistent and 
reasonable rule for assessing damage for injuries due to the careless 
building of bridges, embankments and trestles, we are confronted not 
only with the obiter expression referred to, but with the fact that the 
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rule laid down obiter in Kwight v. R. R. is not easily reconcilable with 
that followed 017 the first appeal in Emry v. R. R., 102 ,N. C., 209, 
though it appears that the question raised on both appeals was whether 
the plaintiE was guilty of contributory negligence. When the same 
case was again before the Court on appeal (109 N. C., 589) the dis- 
cussion was confined to contributory negligence and to the doctrine 
of the ideal prudent man, as to which it has been overruled in Hin- 
shaw v. R. R., post, 1047. 

The Legislature may empower a steam railway company, which 
already has the license of a city to occupy a public street with its 
track, to take, in the exercise of the right of eminent domain, what- 
ever interest abutting proprietors have therein, or to make coapensa- 
tion for whatever injury they may sustain as holders of rights or ease- 
ments in the street by reason of the construction and operating of the 
road. I t  has been decided, in White v. R. R., swpra, that where no 
such steps had been taken, but the streets were occupied under a 
license from the municipality, the abutting owner might elect to 
waive the want of authority to condemi, and to denand damages, 
present and prospective, or to ask coinpensation only up to the time 
of trial. I n  some of the States, and it seem in England, where suit 
is brought for an injury to land in the nature of a private nuisance 
crea,ted by an individual, the judgment in the first suit of this nature 
may be pleaded in bar of recovery in any subsequent action 
for the same nuisance. The Court of Illinois drew a very (1007) 
nice distinction in such actions between cases wliere the iiui- 
sance is alleged as the cause of action and wliere it is brought for 
diminution in the value of the land by reason of the nuisance. In  
that case (R.  R. v. Grovill, 50 Ill., 241) the injury conplained of by 
the owner of a lot grew out of the erecting and maintaining cattle 
pens near his premises. The Court held that he might elect to bring 
an action soIely for the nuisance of rendering the air unwholesome, 
and in that event a siniilar recovery might be had in a suit brought 
to any succeeding term while the nuisance should be kept up. But 
i t  was also held that where the plaintiff declared for the depreciation 
of his land, as well as for the annoyance of the nuisance to him while 
occupying the premises, permanent damages would be allowed and 
the judgment would operate as a bar to any subsequent suit for in- 
jury due to the erection of the pens. An intimation that such an 
election may be made in all cases where a nuisance presents the two 
aspects of constant annoyance and of diminishing the value of land in 
the vicinity is made in a recent case decided by the Court of West 
Virginia. 23 1;. R. A., 674. In Powle 0. R. R., supra, the Supreme 
Court of Massachusetts laid stress upon the fact that the plaintiff in 
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the first action had declared not only for the injury in washing away 
about thirty thousand cubic feet of earth, but in that " t h e  residue of 
said by reason of the premises has been greatly lessened in 
value," and the fact that the assessment had been made upon such a 
co:nplaint, and the damages accepted, mas assigned as a reason for 
holding that the new action was barred by the record and judgment 
in the former suit. The better opinion is that in all such cases pros- 

pective damages may be recovered if deaanded by the plain- 
(1008) tiff, and that the defendant railway may also, at  its option, 

elect to have a permaaent assessment made. Successive actions 
being permitted as an indictment to rexove the nuisance, no such 
reason exists where the structure on account of its public nature is 
not in law a nuisance. Upon this principle, where a plaintiff elects 
to annoy a corporation which owes duties to the public, and there is 
danger that its efficiency as a public servant may be thereby impaired, 
the defendant has an equity to compel the assessment of the entire 
damages in a single action. This equitable right was enforcible under 
the former practice by a bill in chancery, but under The Code may be 
asserted by dexand in an answer. Where the law declares the dam- 
age in its essential character permanent, the defendant is entitled to 
the benefit of the fnlldarnental principle that it is the interest of the 
public that there should be an end of litigation. Even where the tres- 
pass results in a continuing nuisance, for which repeated actions lie, 
it is a well-ehtablished principle that the plaintiff can file his bill to 
prevent multiplicity of actions and have his entire damage-, assessed 
at once, or, to state it more accurately, may obtain an order that 
upon the payment of permanent damages no injunction shall issue. 
1 Pomeroy Eq. Jur.,  271; 2 Beach Mod. Eq. Jur.,  727. On the other 
hand, the right to appeal to a court of equity for protection against 
vexatious litigation must be extended also to a defendant, where it 
appears that the plaintiff has elected to annoy him with a succession 
of suits, the subject-matter of all of which niay be settled in a single 
action. 1 Porn., supra,  sec. 254. I t  being once conceded that present 
and prospective damages are recoverable, a quasi public corporation 
not only has the clear equity of all other defendants to be protected 
against vexation, but to appeal to the courts upon the aclditional 
ground that the public may be subjected to annoyance by any pro- 
ceeding which is calculated to impair its capacity to serve its patrons. 

The Code of Civil Procedure is founded upon the principles 
(1009) and practice of courts of equity rather than courts of law, 

and the provision for consolidating actions that may Ise dis- 
posed of by a single trial is but an affirmance of the equitable doc- 
trine of preventing a multiplicity of suits. 
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Upon a careful consideration of the authorities already cited, and 
those that will be added, and the reasons on which they rest, we de- 
duce the following principles as decisive of the questions involved in 
this appeal : 

1. A railway company that has constructed its road under lawful 
authority creates neither an abatable public nuisance nor a continu- 
ing private nuisance by failing to leave sufficient space between em- 
bankments or by means of culverts for the passage of the water of 
running streams in case of any rise in the streams that might reason- 
ably be expected, and the injury due to that cause may be compen- 
sated for by the assessment of present and prospective damages in a 
single action. 

2. I t  is the legal right of the plaintiff or defendant to elect to 
have permanent damages assessed in such an action upon demand 
made in the pleadings, and when either makes the demand the judg- 
ment may be pleaded in bar of any subsequent action. The defen- 
dant is required to set up this or any other equity upon which he 
relies. as well as to Drove that averment on the trial. But where a 
plaintiff is allowed, without objection, to have such damage appor- 
tioned, the judgment is not a bar, and either party to a subsequent 
suit involving the same question may demand that both present and 
prospective damages be assessed, and upon proof of a previous partial 
assessment the jury may consider that fact in diminution of the per- 
manent damage. 

3. The measure of damage is the difference i11 the value (1010) 
of the plaintiff's land with the railway constructed as it is, 
and what would have heen its value had the road been skillfully con- 
structed. Cadle v. R. R., 44 Iowa. 1. 

4. The statute of limitations begins to run in such cases not neces- 
sarily from the construction of the road, but from the time when the 
first injury was sustainecl. Van Orsdol's case, supra, at p. 473. 

Having set np in its answer that the damage mas permane:it, and 
excepted on the trial to the refusal of the court to submit an issue 
involving that question, the defendant is entitled to a new trial. 

I t  is not necessary to pass upon all other questions discussed. In- 
deed. we did not understand counsel to eeriouslv insist that the suit 
for damage done in Virginia could be pleaded"in bar here, or that 
any injury done to land in another State could be considered in this 
action. 

New Trial. 

Cited: Parker u. R. R., 119 N .  C., 685, 687; Beach v. R. R., 120 
N .  C., 502, 505; Ridley v. R. R., 124 N. C., 36; Hocutt v. R. R., ib., 
219 ;  Lassiter v. R. R., 126 N.  C. ,  513; 1Vullen v. Canal Co., 130 N.  C., 

633 
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502, 505; Phillips v. Te l .  Co., ib., 527; Jams v. Kranze r ,  133 N. C., 
448; Candler v. E l e c t r i c  Co., 135 N. C., 17; Chafin v. Mfg. Co., ib., 
98; Brown v. Power Co., 149 N. C., 350; Cherry v. Canal Co., ib., 
427 ; Mast v. Sapp, ib., 557, 538 ; Thonzaso7z v. R. R., 142 N. C., 331 ; 
B e a s l e y  u. R. R., 147 N. C., 365; Staton v. R. R., ib., 441; Willis v. 
White, 150 N. C., 203; H a r p e r  v. Lemir, 152 N. C., 728; P i c k e t t  v. 
R. R., 153 N. C., 150; Eurnhardt v. Comrs., 157 N. C., 236; Dtcva l  
v. R. R., 161 N. C., 451; Carpenter v. Hanes, 162 N. C., 50; Moser v. 
Bzcrli.rzgton, ib., 144; B r o w n  v. Chenzica l  Co., 165 N. C., 4 2 3 ;  Rhocles 
v. Durham, ib., 6 8 1 ;  W e b b  u .  C h e m i c a l  Co., 170 N. C., 664, 665; 
C a v e n e s s  v. R. R., 172 N. C., 308. 

LAURA LLOYD, ADMINISTRATRIX, V. ALBEMARLE AND RALEIGH 
RAILROAD COMPANY 

1. Where a n  engine is run a t  night, with the tender i n  front and no headlight, 
and a person lying on the track is injured, if the jury find that  a headlight 
would have enabled the engineer to  see the person on the track in time to  
have avoided an  injury, then the failure to  provide a headlight and have 
i t  a t  the front was a continuing negligent omission of a duty, the perform- 
ance of which would have afforded the last clear chance to prevent the in- 
jury, and becomes the proximate cause of such injury. 

2. I f  a person is drunk and lying upon a railroad track, such negligence is not 
deemed the proximate cause of an  injury sustained from a moving train, 
if the engineer, by the exercise of ordinary care, could have seen him in 
time to. have prevented the injury by the proper use of the appliances a t  
his command. 

3. It is competent for the jury to  be guided by their own reason, experience and 
observation in such questions as  within what distance and period of time 
a moving train can be stopped, or how f a r  an  engineer can see an object 
on the track, with or without a headlight. It is idle to offer vitnrsses to 
conclude either courts or juries from inquiring whether a headlight helps an  
engineer to  see or prevents his seeing. 

4. The rule established bv Piclxtt v. R. R., 117 N. C., 616, and cases that  have 
followed a t  this term, with reference to  the "last clear chance" to avoid 
a n  injury, affirmed. 

( 1 0 1 1 )  ACTION tried b e f o r e  B o y k i n ,  J., at O c t o b e r  T e r m ,  1895, 
of EDGECOI\IBE. 

Verdict and judginent for the plaintiff. D e f e n d a n t  appealed. 

Don Gill ianz a d  J. H. B l o u n t  for pla in t i f f .  
J. L. B r i d g e r s  f o r  d e f e n d a n t .  

AVERY, J.  he plaintiff's intestate was killed in the night by an 
634 
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engine running with tender in front at a speed of about twenty-five 
miles an hour and carrying a train of cars. He was on the end of a 
trestle when stricken. The only light used on the tender was a small 
hand lantern, which was held by a man placed on the tender for that 
purpose. This presents the question so fully discussed in Pickett v. 
R. R., 117 N. C., 616, and cases that have followed at  this term. 
Notwithstanding the negligence of the plaintiff's intestate in expos- 
ing himself to danger, could the defendant, by subsequently avoiding 
some careless act or negligent omission of duty, have prevented the 
collision, with its serious consequences? The engine could 
not have been turned around without the use of a turn-table, (1012) 
and under the circumstances it is not probable that by keep- 
ing the most vigilant outlook, with the small lantern on the tender, 
the defendant could have seen the intestate in time to stop the train 
before it came in contact with him, if we suppose that he was lying 
prostrate upon the track and apparently helpless. The court care- 
fully instructed the jury that if the engineer or watchnzan actually 
saw the intestate walking upon the track, apparently in possession of 
all his powers and faculties, either was warranted in acting on the 
assumption that he would step off before the train reached hirn, unless 
he was seen upon a trestle, with all of the peril incident to such a 
situation. Clark v. R. R., 109 N. C., 430. We may assume that, 
acting upon the instruction given, the jury concluded that by the 
exercise of proper care the defendant's servants might have seen the 
intestate in time to prevent the collision, and that if seen he would 
have appeared to them to be prone upon the track or in peril on the 
trestle. The point involved may be discussed upon the supposition 
that the jury did not believe from the testimony that the deceased was 
walking upon the track, beyond the trestle, when he was seen or could 
by a proper outlook have been seen. But it was negligence on the part 
of the defendant to run its engine after night, rear in front, without 
such a light, for two reasons: First, because by its aid the intestate 
might possibly have been seen in time to stop the train and avert the 
accident; and, secondly, because every person who used the track 
as a footway, under the implied license of the defendant, had reason- 
able ground to expect that such care would be exercised and to feel 
secure in acting upon that supposition. But a witness was introduced 
who testified that the engineer, with the aid of a headlight, 
could not under any circumstances have seen a person on the (1013) 
track in his front in time to have stopped the train before 
conling in collision with him. This was an opinion which the jury 
were not obliged to accept as conclusive. How far  the engineer ought 
to have been able to see in front by means of a good headlight is a 
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question (like determining within what distance a train can be stopped 
under given circumstances) the solution of which depends upon the 
exercise of good common sense and the use of knowledge acquired by 
observation and experience. Deans v. R. R., 107 N. C., 686, and 
authorities there cited. Both inquiries were involved in passing upon 
the issues, and the jury were at liberty to take notice of such matters 
of general knowledge as are involved in the determination of the ques- 
tiori whether a headlight in front would have enabled the engineer 
to see the injured person in time, by the use of the appliances at his 
command, to have prevented the accident. If the jury found that a 
headlight would have enabled the defendant, by dne diligence on the 
part of its servant, to have seen the intestate in time to have stopped 
the train before reaching hiin, then the failure to provide one and 
have it a t  the front was a continuing negligent omission of duty, the 
performance of which would have given the defendant the last clear 
chance to prevent the injury and therefore have made its negligence 
the proximate cause of it. P i c k e t t  v. R. R., supra.  The omission of 
duty consisted in running and continuing to run the train without 
proper light in front. After the intestate went upon the track, and 
possibly fell asleep there, the defendant's servants, seeing i t  was 
dark, might hare stopped the train upon the track and waited till 
morning before moving on towards Tarboro. A still safer course 

. would have been to have run back to a turntable and placed the head- 
light in front before starting. I t  is idle to offer witnesses to 

(1014) conclude either courts or juries from inquiring whether a 
headlight helps an engineer to see or so blinds him as totally 

to prevent his seeing. If there were any foundation for the defen- 
dant's contention on this point, it might be questionable whether the 
warning to persons in the front would not be given at too great a cost, 

I if enabling them to see rendered i t  impossible to avert injury by 
keeping an outlook from the engine. In  refusing to desist from run- 
ning in such a manner after night, the defendant's servants volun- 
tarily incurred such risk every moment as the jury found due to the 
failure to move with the headlight in front. This case is easily dis- 
tinguishable from S t y l e s  v. R. R., post, 1084. There the judge, in 
effect, told the jury that the failure to remove earth, which had been 
allowed negligently to accumulate before the plaintiE attempted to 
escape danger from a passing train by going upon it, was the proxi- 
mate cause of the injury. The negligence in the case at bar con- 
sisted in running without a headlight, if by its use the train might 
have been stopped after the injured party exposed himself. The 
leaving of the earth unmoved was a fact accomplished before the 
plaintiff, Styles, attempted to take refuge upon it. I t  could not have 
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been taken away then in time to avert the injury. In  the case at  
bar it was a question for the jury whether, after the plaintiff's intes- 
tate had exposed himself to danger, the defendant's servants might 
by the use of a headlight have seen him in time to have stopped the 
engine and averted the accident, and the court properly left the jury 
to determine it. I t  is now settled law in this State (Pickett v. R. R., 
supra) that, notwithstanding the fact that a person who is lying in- 
sensible upon a railway track is drunk, his negligence is not deened 
concurrent, where the company's servants, by the exercise of ordinary 
care, could have seen him in time to have prevented the injury by the 
proper use of the appliances at their cwnmand. The fact that 
the court below adhered to this view of the law before Smith (1015) 
v. R. R., 114 N .  C., 728, had been overruled cannot be assigned 
as error, now that the later ruling of the Court sustains the position 
of the trial judge. The charge is long, but a careful view of it dis- 
closes no such inconsistency as was calculated to mislead the jury. 
The inference which must be drawn from the finding, in the light of 
the instruction given, is that the jury believed that with a head- 
light the engineer could by due diligence have discovered that the 
plaintiff's intestate was lying helpless upon the track in time to have 
stopped the train before coming in contact with him. For the reasons 
given, the judgment is 

Affirmed. 

Cited: Xheldon v. Asheville, 119 N.  C., 610; Mesic u. R. R., 120 
N .  C., 491; Stanley u. R. R., ib., 516; Pulp v. R. R., ib., 529 ; Purl-zell 
v. R. R., 122 N.  C., 840, 845; Norton v. R. R., ib., 936; iVcTlhaney v. 
R. R., ib., 998; Arrowood v. R. R., 126 N .  C., 632; Wrig7zt v. R. R., 
127 N.  C., 226; Jeffries v. R. R., 129 N .  C., 241; Lea v. R. R., ib., 463: 
Davis v. R. R., 136 N.  C., 117; Steu;art v. R. R., ib., 391; Reid .v. R. 
R., 140 N .  C., 150; Plemmons v. R. R., ib., 288; Gerringer u. R. R., 
146 N.  C., 34; Morrow v. B. R., 147 N.  C., 627; Whitfield u. R. R., ib., 
240; X. v. R. R., 149 N.  C., 478 ; Edge v. R. R., 153 N .  C., 215 ; Xhep- 
herd v. R. R., 163 N.  C., 522; Hill v. R. R., 166 N. C., 596; Powers v. 
R. R., ib., 601; Hanford v. R. R., 167 N.  C., 278; Hill v. R. R., 169 
N .  C., 7-11; LeGuin v. R. R., 170 N.  C., 361; Howze v. R. R., ib., 651. 
N. C., 741 ; LeGuin v. R. R., 170 N.  C., 361 ; Horne v. R. R., ib., 6 5 1  ; 
Smith v. Electric R. R., 173 N .  C., 493. 
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A. BAKER v. WILMINGTON AND WELDON RAILROAD COMPANY 

ISSUES-NEGLIGENCE AND CONTRIBUTORY NEGLIGENCE-VERDICT. 
1. Where, in action for  damages, based upon alleged negligence of defendant, 

the jury find that  the plaintiff was injured by the negligence of the defen- 
dant, and nothing to the contrary appears in the may of admissions of rec- 
ord, judgment must be entered for plaintiff; but where the jury also find 
tha t  plaintiff was guilty of negligence on his part  which contributed to his 
injury, the law will assume, in the absence of any further finding, that  plain- 
tiff's contributory negligence was the proximate cause of his injury, and 
judgment must be entered against him. 

2. I f  the jury find tha t  defendant was negligent and plaintiff was guilty of con- 
tributory negligence, and further find that defendant might, by the exercise 
of ordinary care, have avoided injuring plaintiff, notwithstanding plaintifl's 
negligence, judgment will be entered for  plaintiff. 

3. One who exposes himself to danger by going on a railroad trestle or lying 
down upon the track to sleep, whether drunk or sober, is  guilty of negli- 
gence; but such negligence is not deemed the proximate cause of his injury, 
when the engineer, by discharging the duty of watchfulness imposed upon 
him by law, could subsequently have avoided the injury. Notwithstanding 
the drunkenness of one who goes to sleep on the track, the engineer must 
keep the same lookout for his safety as  for tha t  of a cow or hog. 

4. I n  cases based upon alleged negligence, in which contributory negligence is  
pleaded, where the pleadings and testimony are of such a character as  to  
justify it, the issues should include the questions of negligence of defen- 
dant, contributory negligence of plaintiff, and whether defendant could 
have avoided the injury by the exercise of ordinary care, notwithstanding 

, plaintiff's negligence. 
5. I n  all cases which necessitate the application of intricate questions of law 

to the facts the issues should be so framed as  to admit of a clear under- 
standing by the jury of the various aspects in which the law applies to  
the different conclusions properly deducible from the testimony. 

6. A verdict finding defendant guilty of negligence, the plaintiff guilty of con- 
tributory negligence, and that  plaintiff was entitled to  recover a certain 
sum, entitles the defendant to judgment against the plaintiff. 

(1016) ACTION tried before Norwood, J., at  April Term, 1895, of 
BRUNSWICK. 

Defendant appealed. 
The judgment appealed from is as follows: 
"This cause coming on to be heard and issues having been sub- 

mitted to the jury as follows: 
"1. Was the plaintiff injured by the negligence of the defendant 

or its agents? 
"2. Was the engineer of the defendant, a t  the time of the acci- 

dent, a fellow-servant with the plaintiff? 
(1017) "3. Was the plaintiff guilty of negligence on his part 

which contributed to his injnry? 
"4. What damages, if any, is the plaintiff entitled to recover? 
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"And the jury having responded 'Yes' to the first issue, 'No' to 
the second issue, 'Yes' to the third issue, and 'One thousand dollars' 
to the fourth issue: 

"It is now, on motion of counsel for plaintiff, adjudged that the 
plaintiff recover of the defendant, the Wilmington and Weldon Rail- 
road Company, the sum of $1,000, with interest on said sum from 8 
April, 1893. " 

Among other instructions, the judge gave the following, at the 
request of plaintiff: 

"The negligence of the defendant Is alleged to be in the failure 
of the engineer or other agents of the defendant to keep a proper 
lookout and stop the train after they saw the man on the track, and 
after they knew, or ought to have known, that he was asleep or other- 
wise insensible. Tne negligence of the plaintiff precedes in point of 
time the negligence of the defendant. The faulty conduct of the 
plaintiff was all complete before the fault of the defendant, if it is 
guilty of any fault, began. If the engineer saw a man (plaintiff) in 
a recumbent position on the track, and blew his whistle, and the man 
did not move, then it was his duty to slow down the train and to stop 
i t  before reaching the man;  and if he conld have stopped i t  after he 
saw the man did not heed the marnilg, defendant is guilty of negli- 
gence and plaintiff must recover." 

After the verdict, the plaintiff's counsel moved the court to strike 
out the issue on contributory negligence, on the ground that upon the 
whole case the contributory negligence, taking all the evidence with 
regard to i t  to be true, could not operate to defeat the plain- 
tiff's recovery on the negligence assigned by him against the (1018) 
defendant. This the court refused to do. 

Counsel for the defendants moved for a judgment in their favor 
upon the verdict of the jury. His Honor refused the motion. 

Defendant excepted, upon the ground that, the jury having by 
their answer to the third issue found the plaintiff guilty of contribu- 
tory negligence, judgment should have been rendered in favor of the 
defendant. 

Shepherd  & Busbee  for plaintiff 
Junius Davis  for defeizdant. 

AVERY, J. Upon the findings of the jury that the plaintiff was 
"injured by the negligehce of the defendant or its agents," and that 
the plaintiff was "guilty of negligence on his part, which contributed 
to his injury," the court refused the motion of the defendant for 
judgment against the plaintiff for costs, and rendered judgment in 
favor of the latter for the latter for the amount of damages assessed 
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by the jury, and for costs. The appeal by the defendant raises the 
single question whether the judgment is erroneous. 

Where nothing more appears from the verdict of the jury, or by 
way of admissions in the pleadings, or in the record or statement of the 
case on appeal, than that the injury of a complainant was caused by 
the negligence of the defendant, the plaintifY may of right demmd 
judgment for the damages ascertained by the jury, and for costs. 
Where it is found, in addition, that the plaintiff's own carelessness 
contributed to bring about the injury, the court in the absence of any 
further finding, must assume that the contributory negligence was a 

concurrent cause and give judgment for the defendant. But, 
(1019) though the questions involved in the two issues passed upon 

in this case be both answered affirmatively, if in addition it 
be found by the jury, in response to a distinct and separate issue, that, 
notwithstanding the negligence of the plaintiff, the defendant might 
by the exercise of ordinary care have prevented the injury, the rule 
becomes applicable that was last laid down in Pickett v. R. R., 117 
N. C., 616, where the cases involving that question, from Gunter v. 
Wicker ,  85 N.  C., 310, to that case, were cited and fully discussed. 
The principle was stated by Chief J t~s t ice  Smi th ,  in Gwzter v. Wicker ,  
as follows : "Notwithstanding the previous negligence of the plaintiff, 
if at the time when the injury was co:nmitted it might have been 
avoided by the exercise of reasonable care and prudence on the part 
of the defendant, an action will lie for damages. Davies v. X a n n ,  
10 M. & W. (Esc.) ,  543." To apply the rule to the case before us: 
If the jury believed that, notwithstanding the negligence of the plain- 
tiff in becoming intoxicated and going upon the track so as to expose 
himself to danger, the engineer, by keeping a proper lookout for ob- 
structions on the track, might have seen the plaintiff and might have 
had by observing his posture reasonable ground to believe he was 
drunk or disabled, in time, by the use of all the appliances at his com- 
mand and without danger to those on board the train, to stop the 
train and avert the accident, then his negligence would have been 
deemed in law the proximate cause. The Court said, in Pickett v. 
I Z .  R.: "The admitted test rule to which we have adverted, that he 
who has the last clear chance, notwithstanding the negligence of the  
adverse party, is considered solely responsible, must be construecl in 
contemplation of the law which prescribes and fixes their relative 
duties. The law, as settled by two lines of authoritie~ here, imposes 

upon the engineer of a moving train the duty of exercising 
(1020) reasonable care in observing the track; and if by reason of 

his omission to look out for cows, horses and hogs, he fails to 
see a drunken man or reckless boy asleep on the track, i t  cannot be 
denied that he is guilty of a dereliction of duty. If he is guilty of 
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a breach of duty, we cannot controvert the propositions which neces- 
sarily follow from the adniission that, but for such omission, or if he 
had taken advantage of the last clear opportunity to perform a duty 
imposed by law, the train would have been stopped and a life saved. 
* " * Where the law does not impose the duty of watchful- 
ness, it follows that the failure to watch is not an omission of duty 
in tervening  between the  negligence o f  t he  plaini5.f in esposing him- 
self and t h e  accident, unless he be actually seen in time to avert it." 
A glance a t  the case of Picket t  v. R. R. must satisfy anyone that the 
opinion, like that in Dean's case, 107 N.  C., 686, and in Clark's  case, 
109 N .  C., 430, is founded upon the assumption that anyone who ex- 
poses himself to danger by going on a trestle or lying down upon the 
track to sleep, whether drunk or sober, is guilty of negligence. But 
that negligence is not deemed the proximate cause of an injury re- 
ceived, where the engineer, by discharging the duty of watchfulness 
plainly imposed upon him by repeated rulings in this State, could sub- 
sequently have saved the party from all harm. We cannot under- 
stand, therefore, how the learned counsel for the plaintiff could have 
been led inadvertently to rest his argument upon the idea that this 
Court had ever anywhere said or intimated that a drunken man who 
lies down upon the track of a railway and falls asleep is not negli- 
gent in doing so. The Court did hold in Picket t 's  case that, notwith- 
standing such negligence on the part of a careless boy or drunken 
man, an engineer was not thereby licensed to kill him, but was 
to keep the same outlook for his safety as for that of a cow (1021) 
or a hog. This defendant appeals, and the only question di- 
rectly involved is the correctness of the judgment, which must be re- 
versed. But, in view of the testimony offered by the plaintiff, i t  
seems eminently proper to call attention to the advisability (if not, 
in such cases as this, .the necessity) of subnlitting a third issue, in- 
volving the question whether there was any intervening negligence 
after the careless act of the plaintiff was complete and became a fact 
accomplished. As has been said in Picket t 's  case and in the cases 
there cited, tlie three questions-first, whethey tlie defendant mas neq- 
ligent ; second, whether the plaintiff's carelessness contributed to cause 
the injury; and, third, whether, notwithstanding the negligence of 
$lie plaintiff, the defendant might, subsequently, by the exercise of 
reasonable care, have averted the injury-may be determined by sub- 
mitting, with proper instructions, the single inquiry, whether the in- 
jury was caused by the negligence of the defendant or whether the 
negligence of the defendant was the proximate caaqe of it. But where 
the pleadings and testimony raise the question whether the plaintiff 
was guilty of contributory negligence, and also whether, if he was 



careless, any want of care on the part of the defendant has neverthe- 
less been shown to have intervened as the causa causans, after his neg- 
ligent act, i t  is always difficult to make the most intelligent jury of 
laymen analyze the evidence and apply it, in its threefold aspects, in 
responding to a single question. If the object of the courts is to in- 
sure to every litigant who is entitled to a trial by jury the opportunity 
to have the jury made an intelligent and independent factor in pro- 
tecting his rights and redressing his wrongs, i t  is the duty of the 
courts to frame these mixed questions of law and fact upon which 

they are to pass in such a way as to enable them most clearly 
(1022) and readily to apply the law to every phase of the evidence. 

I t  often taxes the powers of a judge to so instruct the jury 
upon the application of those phases of the testimony to the single 
question, whether the defendant's negligence was the proximate cause 
of the injury, as to enable an appellate court even to intelligently re- 
view his charge. However correct, in the abstract or in the concrete, 
his propositions may be, it will be readily seen that one unlearned in 
the law, however intelligent, must from the very nature of the case 
get but indistinct glimpses of the principles given for his guidance. 
On the other hand, the same reason that induces learned authors to 
classify decisions under the separate and distinct titles of negli- 
gence, contributory negligence and intervening negligence for the use 
o$ men learned in law, viz., to enable them to understand the princi- 
ples treated more clearly, operates with tenfold force when the sob- 
ject is to impart to a layman, in a few moments or, at most, in a few 
hours, such instruction as will enable him to collate and classify the 
testimony to which each of these'branches of the law of negligence is 
to be applied, and sum up the result of this co~nplicated investigption 
in his affirmative or negative answer to a single question. I t  must 
have required extraordinary learning and unusual power of expres- 
sion on the part of the judge and a high order of intelligence on the 
part of the jury, in many cases which have been tried in the courts, 
if the jury mere made to. fully comprehend how to sum up their 
opinion of the facts in the response "Yes" or "No" to a single is- 
sue. But while there are cases tried in the courts where no testimony 
is offered which tends to show that the negligence of the defendant 
intervened as the cause of an injury after the careless act of the plain- 
tiff was complete, and where it is consequently proper to submit onljr 

the two issues passed upon below, we can conceive of circum- 
(1023) stances under which a plaintiff might rightfully demand a 

separate issue, involving the question whether the defendant's 
negligence intervened as a proximate cause after the careless act of 
the plaintiff. I t  is true that it has been held (in Scott v. R. R., 96 
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N. C., 428; Denmark v. R. R., 107 N. C., 185, and in Pickett's case, 
supra) that as a general rule it rests in the spund discretion of the 
court to detehnine whether one or more issues involving negligence 
shall be submitted. But this general rule must give way to the broader 
principle, which is applicable to all cases, that a party has meritori- 
ous ground of exception whenever he is deprived, by the refusal of 
the judge to submit an issue tendered by him, of the opportunity to 
present to the jury the law governing a particular phase of the tes- 
timony. Had the plaintie tendered an issue involving the question 
whether the injury might have been avoided by reasonable care on 
the part of the defendant in failing to stop the train, instead of ask- 
ing for the withdrawal of that involving contributory negligence, a 
different question might have been raised by exception to the refusal 
of the court to do so. 

Judgment Reversed. 

Cited: Nathan v. R. R., post, 1069; Little v. I I .  R., post, 1076; 
Bank u. School, 121 N. C., 108; Wheeler v. Gibbon, 126 N. C., 812; 
Cook v. R. R., 128 N .  C., 335; NcArver v. R. R., 129 N .  C., '384; 
Boney v. R. R., 145 N. C., 250; Hanzilton v. Lumber Co., 160 N.  C., 
52 ; Sasser v. Luwber, 165 N.  C., 243; Carter v. R. R., ib., 255 ; Holton 
v. Moore, ib., 551. 

(1024) 
W. W. ELLERBE, ADMINISTRATOR, V. CAROLINA CENTRAL 

RAILROAD COMPANY 

1. An issue which there is no evidence to  support should not be submitted to  
the jury. 

2. I n  actions for damages, where negligence is  alleged and contributory negli- 
gence is pleaded as  a defense, issues as  to  negligence, contributory negli- 
gence and amount of damages are enough. It is not error t o  refuse to  
submit a n  issue as to whether the injury could have been avoided by defen- 
dant, notwithstanding plaintiff's contributory negligence, as  tha t  can be 
explaihed in the charge. 

3. I n  the absence of any evidence tha t  an  injury might have been avoided, not- 
withstanding the contribbtory negligence of the injured person, i t  is  proper 
to  instruct the jury that  no damages can be recovered for  the death of one 
who could by the exercise of ordinary prudence have avoided injury, but 
whose intoxication prevented his exercise of such prudence and circumspec- 
tion. 

4. The rule of the "prudent man" affirmed. 

5. The rule established by Tillett v. R. R., a t  this term, as  to  when negligence 
and contributory negligence are pure questions of law to  be determined by 



IN  THE SUPREME COURT. [I18 

the court upon a given state of facts, and when issues must be submitted to 
the jury with appropriate instructions, affirmed. 

ACTION tried before H o k e ,  J., at  October Term, 1895, of RICH- 
MOND. ' 

There was a verdict and judgment for defendant. The plaintiff 
appealed. 

All essential facts are set out in the opinion of the Court. 

C a m e r o n  Morrison and  Shepherd  d3 Busbee  for plairztiff 
MacIZae & D a y  f o r  de fendant .  

(1025) MOXTGOMERY, J. The defendant's train of cars having 
become detached, was moving along with an interval of f r o n  

fifty to one hundred yards. The plaintiff's intestate and two others 
were walking on the track, and their attention being attracted by the 
noise of the train in their rear, they stepped off the track in good 
time. They had not observed that the train had become detached, and 
instantly, upon the front section having passed, they jumped back 
upon the track and continued their walk. The other two, discovering 
the rear section coming from behind them, got out of danger, but the 
intestate, remaining on the track, was run over and killed. He could 
have seen the rear section if he had looked. The defendant had proper 
appliances to stop the train, and the train was properly equipped and 
manned. There was evidence going to show that the intestate was 
under the influence of liquor at the time he was killed. The follow- 
ing issues were submitted to the jury: 

1. "Was the intestate killed by the negligence of the defendant, 
as alleged in the complaint? 

2. "Was the intestate guilty of contributory negligence? 
3. "What damage, if any, is plaintiff entitled to recover?" 
The plaintiff insisted that another issue should have been sub- 

mitted, viz. : "Notwithstanding the contributory negligence of plain- 
tiff's intestate, could the defendant have avoided the injury by the 
exercise of ordinary care and prudence?" This was declined, but his 
Honor remarked that if the evidence, after it was all in, justified, he 
woidd submit it to the jury. After the evidence was concluded, the 
court, being of opinion that the issue was not warranted, refused to 
submit it, and the plaintig excepted. There was no error in this 
ruling of his Honor, for, as he said, there was no evidence tendinq to 

prove that the defendant could have averted the plaintiff's 
(1026) injury. The engineer had passed him, standing off the track, 

and there was no evidence that he could have given him warn- 
ing of the separation in the time between his stepping back on the 
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track and his injury. We do not mean to say that his Honor should 
have submitted the issue tendered by the plaintiff, even if there had 
been testimony going to show that the defendant could have avoided 
the injury by the exercise of ordinary care and prudence after the 
intestate stepped back on the track. The issues which had been sub- 
mitted were sufficient, under any phase that the testimony might 
present, under proper instructions from the court. Dewmark a. R. 
R., 107 N. C., 185 ; Sherrill v. Tel. Co., 117 N.  C., 352. But as, in 
refusing plaintifY7s issue, his Honor also passed upon the question 
whether there was any testinlony going to prove that the defendant 
could have avoided the injury, in case the jury should believe that 
the plaintiff contributed to his own hurt, we have discussed and pass- 
ed upon the exception, and we find no error. 

The first issue. under instructions from his Honor. was found 
against the defendant, and there was no appeal; and, as we have 
said, there was no evidence that defendant had the last clear chance 
to avoid doing the injury, the case resolves itself into a very narrow 
compass. Was the plaintiff's intestate ordinarily careful under the 
circuinstances ? Did he act, under all the circumstances, as a prudent 
man similarly situated mould have done? If so, he was entitled to 
recover; if not, he would not be. I t  is the province of the court, 
where the facts are undisputed or where but a single inference can 
be drawn from the testimony, to instruct the jury whether either of 
the parties has been negligent and what culpable act must be deemed 
the proximate cause of an injury. Where the facts are in dispute, or 
more than one inference might be drawn from the testimony 
by fair-minded men, it is the duty of the court to instruct the 11027) 
jury, when requested to do so, whether in any aspect of the 
case, arising out of the testimony, the acts of either party would con- 
stitute culpable carelessness; but in such cases i t  is always the pro- 
vince of the court to tell the jury that they are to determine whether, 
under all the circumstances. the party charged with culpability acted 
as wonld the ideal prudent man, and to make their verdict depend 
upon their decision of that question. l i l l e t t  2) .  R. K., post,  1031; 
R. R. v. Crawford,  24 Ohio St., 631. Though the facts in this 
ease, as to the intestate's contrihntory negligence, were nndispnted, 
yet his Honor took the view that more than one inference might be 
drawn from the testimony, and submitted the question to the jury. 
The plaintiff made no exception to this course. I t  was in proof that 
the intestate's home was near the place where he was killed, and he 
was going home on that day; that tpe train was a freight train; that 
all the caboose cars were painted green, different from the color of 
box cars, and that a caboose is attached to every freight train; that 
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there was no obstruction which could have prevented the deceased 
from seeing the cars if he had looked; and that some of the witnesses 
said that the deceased was under the influence of liquor, and others 
that he had only drunk a small quantity. There was enough testimony 
going to show negligence on the part of the plaintiff's intestate to be 
submitted to the jury, they being tbe sole judges of its weight and 
importance. His Honor charged the jury: 

"The law requires of persons who enter on a railroad track to 
exercise the ordinary care of a prudent person in like circumstances, 
and they are required to look and listen and take notice of danger 

which they could so discover, and they are accordingly re- 
(1028) quired to look both ways; but in a case like this the matter is 

left to the jury to say, on the whole evidence and under all 
the circumstances, whether the intestate was in the exercise of the 
ordinary care of a prudent person in failing to observe and take note 
of his danger, with this special direction, which the evidence makes 
pertinent, that if the failure to observe or note the danger was caused 
by his being drunk or under the influence of liquor the plaintiff cannot 
recover, and in such case the jury should answer the second issue 
'Yes.' With this special direction the matter is submitted to the jury 
to say, on the whole evidence, whether the deceased was in the exercise 
of the ordinary care of a prudent person in going upon the track, 
just after the front section of the train had passed, and failing to 
observe and note the danger from rear cars, the plaintiff contending 
that his intestate had a right to suppose that all the train had 
passed and that no cars were so near behind the others and that there 
was no danger in that direction; and defendant contending that the 
deceased was negligent in any event for going on the track without 
looking both ways, and he should have known that all of the train 
had not passed, because the caboose is always of a different color, and 
this was behind the rear cars. ' ' 

The exceptions to the charge, though varied in form, are all di- 
rected to this portion, or other parts embracing the same proposition 
and statements. 

We see no error in the charge. There was no exception to the ad- 
missibility of the evidence going to show that the deceased was under 
the influence of liquor. The exception to the charge bearing on this 
point of evidence was that his Honor stated, as if the fact were found 
or admitted, that the deceased was under the influence of liquor. The 

language used by the court was: "If the failure (of defend- 
(1029) ant) to observe or note the danger was caused by his being 

drunk or under the influence of liquor, he cannot recover.'' 
I t  would have been better if the court had told the jury that if they 
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found from the testimony that deceased was under the influence of 
liquor, and that that was the cause of his failure to get off the track, 
and that he thereby contributed to his own hurt, he could not recover. 
We cannot beljeve, however, that the jury understood his Honor to 
mean for them to take as a matter certain, at his hand, that the de- 
fendant was under the influence of liquor, regardless of the testimony. 
The testimony was conflicting, and some of i t  went so far  as to 
state that the defendant was not drinking at all. 

We think it unreasonable that the jury should have been misled 
by the charge of the judge or should have understood him to mean to 
declare as a fact found by himself that the deceased was drunk or 
under the influence of liquor. With the exception that the plaintiff's 
intestate was entirely sober, and that there were fewer elements of 
contributory negligence on his part, the case of Breckinfelcler v. 12. R., 
79 Mich., 560, is like the case before us. In  that case two box cars 
were detached from the engine and the front ones, and the plaintiff's 
intestate, not looking in the direction from which the train came, 
stepped in the interval, only a few feet, and was run over and killed by 
the rear cars, and the Court said: "The only negligence or want of . 
care that can be imputed to the plaintiff's intestate is that he did not 
look west to see if cars were approaching before stepping on the track. 
Had he done so, he would have seen the box cars coming and so near 
that he could not get across safely. He was neither deaf nor blind, and 
was in the possession of the ordinary faculties of mankind. He was 
familiar with the railroad and had crossed the track at  Adams 
Street for years. He had seen the train pass west. I t  was (1030) 
passing him, going east, as he mas crossing from the west to 
the east side of Adams Street, and had cleared the street as he 
reached the sidewalk. Was i t  a natural conclusion, under such 
circumstances, for a man of ordinary prudence to form, that he 
might safely cross the track upon the sidewalk as soon as the 
receding train allowed him to do so, and mas he justified as a 
prudent man to act upon such conclusion without looking to see 
if there would be danger from other cars following closely after the 
receding train? If a person attempts to cross a street upon a crossing 
in a crowded thoroughfare, the natural impulse would be to pass in 
the rear of a'passing vehicle; but lie would be foolhardy and careless 
if he attempted to do so without looking to see if another team was not 
approaching in such proximity as to make the attempt dangerous; and 
if he should run directly in front of another team and was injured, he 
would have himself alone to blame. But is the ordinary method of 
using railroad tracks such that one familiar with their use may ordi- 
narily expect one train of cars upon the same track to be closely fol- 
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lowing another? I think not. I t  was for the jury to say mhether he 
took that car6 and caution, under all the circumstances which sur- 
rounded him, that a prudent man, exercising ordinary caution, should 
have exercised. I t  was proper to submit the question to the jury." 

The exceptions to the charge of the court were nuk~erous, but, as 
we have said, they are all directed to the parts which we have dis- 
cussed, and we are of opinion that there is no error and the exceptions 
not well taken. 

No Error.  

Cited:  Sheldon v. AsJteville, 119 N.  C.,  610; Li t t le  v. R. R., ib., 
778; W a r d  v. X f g .  Co., 123 N. C., 252; Asbziry v. 12. R., 125 N .  C., 
576; Cook v. R. R., 128 N .  C., 335; Harris  v. Quarry  Co., 131 N.  C.,  
559; Ressent v. R. R., 132 N. C., 941; Groves v. R. R., 136 N. C., 1 0 ;  
Brewster v. Elizabeth Ci ty ,  137 N. C., 394; Al len  v. R. R., 145 N .  C., 
217; Talley v. R. R., 163 N. C., 577. 

JAMES W. TILLETT v. NORFOLK AND WESTERN RAILROAD COMPANY 
AKD LYNCHBURG B K D  DURHAM RAILROAD COMPANY 

1. What is  ~legligence is a question of law, xhen the facts are undisputed; but 
where the facts are controverted, or more than one infere~ice can be properly 
d ra~vn  from them, i t  is the province of the jury to  pass upon an ias&e in- 
volving i t .  A mixed question of lam and fac t  is  then presented, to bc 
ansv-wed by the jury, under appropriate instructions from the judge, as to 
~vhether negligence did or did not exist under the various phases in which 
the facts are prese~iteil in the testimony. The same rule applies to con- 
tributory negligence. 

?, A uitness d l  not be pernlitted to glve his opinion as  to  nlrcther negligence 
existed or not, or whether a thiug mas done ~n a negllgeut mannel, as  that 
~ ~ o u l d  be to invade the province of the j u ~ y .  

3. I n  a proper case the Supreme Coult mlll grant a z o l l i c  d e  n o ~ o  upon ce~ ta ln  
issues, leaving the verdict as to others undisturbecl, and vhen that course 
is  taken no evidence beaiing excluqivelg up011 the issue left undisturbed 
should be admitted in the l o w r  couit. 

4. The lessor and lessee of a railroad are both liable for the ~legligcuce of the 
lessee to the extent determined by this Court in L o g m  z. B. B., 116 N. C., 
940. 

3. I f  the brakeman ou a railroad fails to apply the brakes when he has reason- 
able ground to  apprehend that  injury would result from such omission, 
he is  clearly culpable and the railroad coinpany ansli-eralde for any iujnry 
resulting from such negligenee. 
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6. A sudden, violent, unexpected and unnecessary movement of a passenger car 
while passengers are getting on i t  a t  a proper time and place is  negli- 
gence, per se. 

7. A passenger has a right to  presume that  the servants of the carrier mill 
propeily discharge their duties. Consequently, one who euters a railroad 
passenger car is not guilty of contributory negligence because he fails to 
rush into the first seat he reaches, althoagh he knonrs the traiu is about to  
be coupled. 

8. Persons who are old and decrepit are not more culpable fof  failing to provide 
against the carelessness of a carrier's servants than those mho are vigor- 
ous and active. 

9. ,It is  not contributory negligence, per se, for a decrepit or infirm passenger 
to  carry small bundles under his arms when boarding a train, or to fail  
to  ascertain tha t  the train is  about to be coupled, or to stand up in the 
car until a child under his care can pass him in the aisle. 

10. One who gets aboard a car for the purpose of becomiilg a passenger is en- 
titled to the rights of a passenger, and the carrier is liable to him as such, 
whether he pays his fare before or after an accident by ~r-hieh he is injurecl. 

ACTIOX tried before Starbuck,  J., a t  November Term, (1032) 
1895, of PERSOPI', upon the issues directed by the Supreme 
Court in this case, as will appear from the record and the opinion of 
the Court (Tillett v. R. R., 115 N. C., 662, and S. c., 116 N. C., 937). 

After the jury was impaneled the defendants' comlsel tendered 
the following issues : 

3. "Was the plaintiff rightfully on the train of the defendant, 
the Norfolk and Western Railroad Company? 

4 .  "Was the plaintiff injurecl by the negligence of the said de 
fendant, the Norfolk and Vestern Railroad Company? 

5 .  "Did the plaintiff, by his ow11 negligence, contrihntr~ to his 
own injury? 

6. "If so, wa5 the plaiutifl's negligence the proximate cause of 
the injnry ? 

7. "Was the injury eomplallwcl of the came of thc plain- 
tiff's alleged bli~ldness and incapacity to coilduct his bnsi- (1033) 
ness "2 

8. "Was the plai~ltifl injnrcd 111 the n i a ~ ~ n e r  described and alleged 
ill the  complaint ? ' ' 

His Honor refused to submit these issneb, except as they are ern- 
braced in those submitted, and the defendants' counsel excepted to 
the refusal of the court to snbmit the issues as tendered by him. 
Thereupon the court, upon exainination of the opinion of the Supreme 
Court in this case, and the pleadings therein, submitted the following 
issues : 
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2%. "Was the plaintiff rightfully on the train of the defendant, 
the Norfolk and Western Railroad Company ? 

3. "Was the plaintiff injured by the negligence of the Norfolk 
and Western Railroad Company ? 

4. "Did the plaintiff, by his own negligence, contribute to his 
injury ? "  

The defendants' counsel excepted to these issues as submitted by 
the court. 

There was a great deal of testimony introduced by both parties, 
the bearing and substance of which may be gathered from the charge 
of the presiding judge and the opinion of Associate Justice Avery. 

Numerous special instructions were asked for, some of which were 
given, and others refused, defendant duly excepting to such refusal. 

The court charged the jury that the burden was on the plaintiff, 
on the issue, No. 21/2, to satisfy the jury, by a preponderance of evi- 
dence, that the plaintiff was rightfully on the train, and if not so 
satisfied, they should answer the issue "No"; that if they answered 
that issue "No," it was an end of the case, and they should answer 

the other issues in favor of the defendants; if they answered 
(1034) i t  "Yes," they should consider the issue, No. 3, as to the 

alleged negligence of defendant, that the burden was on plain- 
tiff to satisfy them, by a preponderance of evidence, that the plaintiff 
was injured by the negligence of the defendant. If not so satisfied, 
they should answer it "No" ; if they answered "No," they should 
not consider issue No. 4 ;  if "Yes," they sllould consider issue No. 4, 
as to the alleged contributory negligence of plaintiff; that the burden 
~ L S  on the defendant, on issue No. 4, to satisfy the jury, by a pre 
nonderance of the evidence, that plaintiff, by his own negligence, con- 
tributed to his own injury. 

The court further charged the jury, on issue No. 295, as follo~vs: 
"If the plaintiff went aboard the train to travel to Mt. Tirzah, intend- 
ing to pay his fare and having the money to do so, and the train was 
standing at  the usual place for receiving passengers, and he was not 
directed not to get on, he was rightfully on the train, and you will 
answer the issue 'Yes.' If the train was not at the usual place for re- 
ceiving passengers, it was his duty to wait till i t  pulled up to the usual 
place, and if he got aboard before the car reached the usual place he 
was not rightfully aboard the train, and you will answer the issue 
'No.' If he was directed to wait till it pulled up, and he did not do 
so, then he was not rightfully on the train, and you will answer the 
issue 'No.' " Defendants excepted to this part of his Honor's charge 
as not being a proper application of the law to the facts, and as mis- 
leading to the jury as to what is required to determine the word 
"rightfully" in- the issue. 
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"The usual place for boarding a train is any place where 
passengers were accustomed and allowed to get on the train (1035) 
to the knowledge of the railroad company, and it makes no 
difference whether i t  was in front of the depot or not." Defendants 
excepted to this part of his Honor's charge. 

"Even if the car was standing at  the usual place for receiving 
passengers, the plaintiff was not rightfully on tge car if he was di- 
rected by the conductor, Walker, not to get on, or to wait until the 
car was pulled up in front of the depot. I t  was not necessary that 
the direction not to get on, or to wait until the train pulled up, be 
given in the shape of a positive command. If,  in response to a ques- 
tion by Tillt;tt, the conductor said 'We will pull up to the depot for 
you,' and that was all that passed between them, still, if the tone or 
manner in which the statement was made was such as to reasonably 
give the plaintiff to understand that he was directed or expected to 
wait till the train was pulled up, then you will answer the issue 'No';  ' 

but if the statement was made by the conductor as simple informa- 
tion, in response to a question, and was not intended as a direction or 
requirement, then no duty was imposed by such statement on the 
plaintiff to wait for the train to pull up." To this part of the charge 
the defendants excepted. 

Here his Honor fully arrayed the facts contended for by the par- 
ties arising upon the evidence and supporting their contentions on 
this issue. 

The court charged the jury as follows on issue No. 3 : "I t  is im- 
possible to operate a mixed or freight train so as to secure-the com- 
fort and safety of the passengers to that high degree of assurance 
that is required in the operation of passenger trains. Jerking and 
bumping is inevitable in the management of such trains. Railroads 
are not required to furnish passengers on such trains with 
the conveniences and safeguards against danger that are re- (1036) 
quired on passenger trains. I t  is the duty of the railroad 
company, in the operation and management of these mixed trains, to 
exercise all reasonable care and take every reasonable precaution 
against injury to its passengers which the appliances for that mode of 
conveyance and used by the defendant on this train mould admit of. 
There is no evidence that the defendant did not have on this train the 
appliances ordinarily used for mixed trains, and i t  must therefore 
be taken that the train was so equipped. If it failed in this duty 
of reasonable care it was negligent, and if this negligence was the 
proximate cause of the plaintiff's injury you should answer the third 
issue 'Yes.' A proximate cause of an injury is doing or omitting to 
do something, which act or omission a man of ordinary prudence, 
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under the circumstances, could foresee might probably or naturally 
result in the injury complained of. This is the first requisite to make 
the negligent act or omission a proximate cause. The second requisite 
is that act or omission produced or concurred in producing the injury 
complained of. I t  must have bee11 such an act or omission that but 
for it the injury would not have occurred." The defendants excepted 
to this part of his Honor's charge. 

"As to whether a certain state of facts amounts to negligence is a 
question of law for the court. Whether the state of facts exists, if 
not admitted, is a question for the jury to decide. I shall therefore 
instruct you as to whether certain phases of the facts that you niay 
find from the evidence on this and on the issue of contributory negli- 
gence do or do not constitute negligence, it being for you to say 

whether or not these facts existed. If you find that, in mak- 
11037) ing or attempting to make the coupling, the employees of the 

railroad company in charge of the train, tl~rough failure to 
apply the brakes soon enough, ran the forward part of the train back 
against the stationary part, in which vas  a passenger car, with so 
great a shock as to throw the passengers, sitting down, violently 
against the front seat, and to knock the car back along the track ten 
or fifteen feet, the defendant in so doing was guilty of negligence; 
and if in consequence of .the shock the plaintiff was thrown to the 
floor so violently as to cause physical injury and suffering, you will 
answer the third issue 'Yes.' " The clefendants excepted to this 
part of his Honor's charge. 

"If you believe the facts to be as stated by the witnesses for the 
defendant, the defendant was not negligent. If the train mas backed 
at the rate of a slow walk to where the coupling was made, then it 
mas a coupling usnal and incident in the management of such a train, 
and you will answer the third'issue 'No'; and even if you should find 
that the shock of the coupling was of more than usual severity, yet was 
one that ordinarily occurs in the management of such trains, and the 
trainmen used every reasonable precaution in applying the brakes, 
that they applied them as soon and as hard as they reasonably be- 
lieved would prevent injury to the passengers, then you should answer 
the third issue 'No.' " Here the court arrayed the evidence relied on 
by the parties to the support of their contentions on issue No. 3. 

The court charged as follows on issue No. 4 :  "Tire have now con- 
sidered the duty which the railroad company owes to the passengers. 
There is another duty for you to consicier. Upon the passenger is im- 
posed the duty of giving reasonable care and attention to his own 

safety. If he fails in this duty lie is negligent, and if this 
(1038) negligence is a proximate cause of thc injury producing or 
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concurring with the negligence of the railroad company in produc- 
ing the injury, then the passenger is said to be guilty of con- 
tributory negligence. The plaintiff admits that he was afflicted with 
rheumatism, so as to impair his power of locomotion. I t  was there- 
fore necessary for him, and the lam required of him, that he exercise 
a higher degree of care in getting on and entering the car than should 
have been ordinarily and reasonably exercised by a man who possess- 
ed the ordinary power of locomotion. He had the right to travel on 
the defendant's car, but the extra risk in traveling, caused by his 
infirmities, was assumed by himself, and for that reason he must look 
to his own safety with a corresponding amount of vigilance. Not 
only was he held to extra care by reason of his infirmity, but also on 
account of the increased risk incidental to traveling on a freight 
train. He assumed the extra risk and discomfort usual and incident 
toysuch mode of travel. An act on his part which may not have been 
negligence if he was entering a passenger train might be negligence 
if he was entering a mixed train. The evidence shows that he knew 
i t  was a freight train and that it was shifting. When he went to get 
aboard, it was incumbent on him to display all the caution that the 
circumstances demanded. If the plaintiff delayed going to the train 
until by going straight to his seat he did not have time to get seated, 
and he saw the passenger car, standing alone or with other cars, was 
detached from the rest of the train, and he made no effort to ascer- 
tain the position of the shifting part of the train, and if he had looked 
up the track he could have seen the shifting part approaching at such 
a rate of speed as to make it likely there would be a jar before he 
reached his seat, then he was guilty of contributory negligence; or if 
he did see the shifting part approaching at such a rate of 
speed and distance as to make a jar likely, but disregarded it (1039) 
and entered the car, that would be contributory negligence, 
and you will answer the issue 'Yes.' If the train was at the usual 
place for receiving passengers, and the plaintiff was not told that it 
would pull up in front of the station, and if he looked up the track 
when ten steps from the front end of the passenger car, and could 
see the shifting part of the train, and then proceeded directly to the 
rear end of the car and got on, he was not negligent up to that time ; 
and if he was not negligent after entering the car, and was not intoxi- 
cated, then he was not negligent, a i d  you mill answer the fourth is- 
sue 'No."' The defendants excepted to this part of his Honor's 
charge-the last sentence. 

"The plaintiff was required to find a seat with all reasonable dis- 
patch, but it was not necessary for him, if he entered the car right- 
fully, to take the first seat he got to, a i d  his failure to do so was not 
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negligence. He had the right to select such seat as suited him, but 
under the circumstances it was his duty to make the selection prompt- 
ly, but the law required nothing unreasonable or unnatural. The bare 
failure to drop into the seat he selected as soon as he got to it would 
not be negligence. If he was standing, waiting at  the seat, without 
any reason, or good reason, for so doing, as, for example, if, when he 
got to the seat, he was standing up, and turned around to survey the 
car that he might gratify his curiosity, then he was negligent, and 
if that negligence contributed to his injury-that is, if the injury 
would not have happened but for such negligence on his part-you 
will answer the fourth issue 'Yes.' If, however, he went to the seat 
he selected, with his little son behind him, and then stopped and 

turned to let his son pass in before him, he was not guilty of 
(1040) negligence; and unless he was negligent in other respects, 

you will answer the fourth issue 'No.' " The defendants ex- 
cepted to this portion of his Honor's charge. 

"Intoxication is not of itself negligence. To be negligence it must 
have been one of the proximate causes concurring to produce injury. 
If you believe that the shock was so violent that i t  would have thrown 
the plaintiff to the floor anyway and caused the injury complained 
of, even if he had not taken a drink, then his drinking, even if he 
was drunk, was not such negligence as would be a proximate cause 
of the injury, and you will answer the fourth issue 'No'; but if he 
would not have been thrown down and received the injury complained 
of if it had not been for the fact that he had been drinking, then his 
drinking was negligence, for otherwise the injury would not have 
occurred, and you will answer the fourth issue 'Yes.' " 

The court fully arrayed the evidence relied upon by the parties in 
supporting their contentions on the issue No. 4. There was a verdict 
in favor of the plaintiff. 

The jury answering "Yes" to issue No. 21/2, "Yes" to issue No. 3, 
and "No" to issue No. 4, both defendants moved for a new trial for 
errors assigned in refusing to charge the jury as specially requested 
by both of the defendants, and for giving special instructions asked 
for by the plaintiff, and for errors in the judge's charge given by the 
court, and for excluding evidence offered by the defendants and ex- 
cluded by the court and excepted to on the trial, and for exceptions to 
issues noted on the trial. 

The motion for a new trial was overruled, and the defendants ex- 
cepted. 

(1041) The Lynchburg and Durham Railroad Company moved 
for judgment norz obstante veredicto. Motion overruled. 

The defendant Lynchburg and Durham Railroad Company excepted. 
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~udgmen t  in favor of plaintiff for $9,000, interest and costs, to 
which the defendants excepted and appealed. 

R. 0. Burton, Jones & Tillett and W .  W .  Kitchin for plaintiff. 
W.  A. Guthrie for defendalzts. 

AVERY, J. There was no error in refusing to submit the issues 
tendered by the defendant. Those framed by the court involved the 
only questions left open for trial. Tillett v. R. R., 115 N .  C., 662. 
I n  the exercise of a sound discretion the court was at liberty to allow 
the jury to pass upon the specific question whether the plaintiff was 
rightfully on the car, but the right of the plaintiff to board the car 
must have been proven necessarily in order to make out a prima facie 
case of negligence on the part of the defendant, and thus all of the 
controversy still left open might have been determined by means of 
the two i s s~~es  involving the alleged negligence of the defendant and 
contributory negligence on the part of the plaintiff. What is negli- 
gence is a question of law, when the facts are undisputed; but where 
the facts are controverted. or more than one inference can be drawn 
from them, it is the province of the jury to pass upon an issue involv- 
ing it. Deans v. R. R., 107 N.  C., 686. A mixed question is then pre- 
sented, and it becomes the duty of the judge, at the request of counsel, 
to tell the jury how to apply the law of negligence to the various phases 
of the testimony, and the office of the jury to make the application of 
the law, as given by the court, to the facts as found by them. 
They determine in this way, by their responses to the issues, (1042) 
whether negligence or contributory negligence has been 
shown. When, therefore, the witness was asked to state whether a car 
was coupled in a negligent manner, the question was calculated to 
elicit an opinion upon one of the very questions which the jury were 
impaneled to decide, and the objection to its competency, being made 
in apt time, was properly sustained. Smith v. Xmith, 117 N .  C., 326 ; 
Wolf v. Arthur, 112 N.  C., 691. 

There is no merit in the exception to the refusal of the court, by 
means of an additional issue, to reopen the question of damages, which 
was finally settled and determined when this court granted a new trial, 
limited virtually to two issues. I t  is needless, therefore, to discuss the 
point presented by counsel on the argument. I t  mas not error to re- 
fuse to allow defendant to show, in diminution of damages already as- 
certained by a verdict, that the permanent injury to plaintiff's eye- 
sight mas due to his failure to have them properly treated after the 
accident. Such questions could only be considered by the jury in ar- 
riving at the quantum of damage. The Court considered on the former 



IN  THE SUPREME COURT. [ l l S  

hearing all of the questions then presented, and determined to settle 
all of them, except those specifically mentioned, as they are empowered 
to do under the recent statute, by a per curiaw judgment. The Court 
would have settled the whole case by such judgment had a nem7 trial 
been refused upon every issue, and its ruling would have concluded 
the defendants upon all points. Although the judgnient left certain 
questions open for another trial, to the extent that the verdict was un- 
disturbed, it was final-not subject to be set aside by any subsequent 
action of the court or jury. We must assume, if we had no actual 
knowledge of the matter, .that the defendant had opportunity on a 

former trial to present to the jury the views of its counsel 
(1043) upon the question of permanent injury, and that this Court, 

upon reviewing the case on appeal, determined that as to that 
matter it had no reason to complain. The plaintiff filed a petition to 
rehear, and at his instance the per curiam was modified. The defen- 
dant rested on its oars, and, having clone so, is not entitled to the 
benefit of a rehearing on another appeal upon questions that are be- 
hind us. The defendant's counsel objected to the introduction of the 
deposition of Dr. Graham, a specialist, in which lie gave his opinion 
as an  expert that the loss of eyesight had been caused by the injury 
to the plaintiff's head, sustained by reason of his falling in the car; 
and plaintiff's counsel thereupon withdrew it, presumably npon the 
theory that it was conceded to be irrelevant as to any question before 
the jury. 

The question whether the lessor railway company is answerable 
jointly with the lessee company operating its road for the injuries 
due to the negligence of the latter, and if so, what was the extent of 
such liability, arose in Logan v. R. R., 116 N. C., 940. It was in this 
court then res nova, but the court, after giving the matter iuvolv- 
ed the careful consideration which it deserved, and upon a full dis- 
cussion of the law, delivered an opinion which is decisive of the 
right to recover against the lessor in this case. We find in the argu- 
ment on behalf of the defendant no reason for receding from the posi- 
t?on then taken. In view of the conflict of authority in other States, 
this Court was left free to be guided rather by the weight of reason 
than by the number of precedents in reaching a conclusion. If, as 
already stated, it was the province of the court to determine whether 
any given act was evidence of a want of ordinary care, and if the loss 
of control over a train by engineer and brake-nan, and consequent 

injury to a passenger, was due to a failure to apply brakes 
(1044) in time, and was properly held by the court to be neyligence, 

it would have been superfluous to add the word "negligent" 
as qualifying "failure," and it was not an error to omit it. Tf the 
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brakeman failed to discharge such a duty, when he had reasonable 
ground to apprehend that injury would result from such omission, he 
was clearly culpable, and the defendant companies were answerable 
for any injury resulting from such negligence. Blue v. R. R., 116 N. 
C., 955. Where the injury is due to the negligent omission of duty 
by a brakeman, it is not a mere accident, and the objection to the 
charge that it made no allowance for accident is not well taken. "A 
sudden, violent, unexpected and unnecessary movement of a passenger 
car while passengers are getting on it at a proper time and place is 
negligence," because those who permit such things to be done when 
they have power to prevent i t  by using proper precaution, and have 
reason to apprehend- that passengers may be injured thereby, fail to 
exercise the care which the law demands as a duty of every carrier 
company that contracts for the safe carriage of passengers. I t  is 
manifestly a want of ordinary care to fail to apply brakes to a mov- 
ing train when the discharge of so simple a duty will avert all danger 
to passengers that might result from a collision of cars and the omis- 
sion to perform it may subject t hex  to peril. If the injury mhich the 
plaintiff sustained might have been averted by applying the brakes, 
and was a natural and probable consequence of the omission to do so, 
the law imputes i t  to the carelessness of the company whose servant 
neglected to perform that duty (Pollock on Torts, star p. 463),  and 
hoks  the lessor company answerable to the same extent as though the 
lease had never been made. The jury must have found, under the 
instructions of the court, that the injury was due to a violent, un- 
necessary and unexpected collision, caused by the failure to 
apply the brakes. I t  was the duty of the pIaintiff to provide (1045) 
byproper care against such shock as was the natural and prob- 
able consequence of coupling the cars with care, but the law did not 
require him to rush into the very first seat he reached, instead of one 
a little further back, on the opposite side, even though he knew that 
the train was'about to be coupled, nor did it hold him culpable for 
failing to see that the coupling was about to be effected, when lie mig5t 
have seen i t  by looking np the road as he e:nbarkecl on the train. He 
had a right to assume, and to act on the assnmption, that the servants 
of the company mould discharge their duty. Russell v. Nonroe, 116 
N.  C., 720. Although he had rheumatism in his lower limbs, he was 
not negligent in holding with one hand by the back of the seat which 
he selected till his little child, nine years old, could pass ahead of him, 
for fear that the unusually rapid running of the engineer o r  the 
failure to apply brakes would cause an unnecessarily violent shokk. 
Persons who are old or decrepit are not more culpable for failure to 
provide against the carelessness of those whose duty i t  is to provide 
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for their safety than those who are vigorous and active. All alike 
may act on the assumption that the servants of a railroad c o n p a ~ y ,  
whose occupation binds them to a high degree of diligence, will eser- 
cise a t  least ordinary care in looking after the safety of those wliom 
the law places under their protection. I t  was not error to refuse to 
instruct the jury that the plaintiff was negligent in  carrying in  his 
arms or under his a r m  two bundles, one of which was, according to 
the description of a witness, about as large as a hat, and another a 
little smaller. Though there was conflicting evidence from so:re of 
defendant's witnesses, there was abundant testimony, if believed, to 
warrant the jury in  finding that the cars came against each other 

violently, with such force as to cause a crash and to send the 
(1046) passenger car half-way across the street, or ten or fifteen feet. 

There was testimony tending to show that an old negro man 
who was sitting on a seat, with his hands resting on the back of the 
seat in  front of him, was thrown by the collision against the front 
seat in  such a way as to make his nose bleed. Though the testimony 
mas conflicting, the jury must have believed that the servants of the 
cornpany failed to control the train, and carelessly, because unneces- 
sarily, permitted the cars to come together with unusual and unex- 
pected violence. Under such circumstai~ces railroad co-npanies can- 
not escape responsibility by showing that an  infir n person failed to 
settle down in  the first seat reached, or encuniberecl himself with 
bundles or the care of children, so as to impede his movements. 

Whether the plaintiff bought his ticket before or after the acci- 
dent, i t  is not denied that he got upon the car for the purpose of tak- 
ing passage on it, and that he did pay his fare subsequently. He mas, 
therefore, in any aspect of the evidence, a passenger. See authorities 
cited in Daniel v. R. R., 117 N. C., 592. The plaintiff boarded the 
train while other passengers were getting on, and a t  a place where 
the company was accustonled to receive them, and had a right to 
receive then .  Brozcne v. R. R., 108 N. C., 34. There wac, no com- 
plaint that the question whether the plaintiff was warned to wait till 
the car should be drawn u p  in front of the station was not properly 
left to the jury on the last trial. A careful review of the \&ole state- 
ment shows that there was no error, and the judgment is therefore 

Affirmed. 

Cited: Ellerbe v. R .  R., ante, 1027; Nathan v. R. R., post, 1069; 
LQtle v .  R. R., post, 1078; Rz~ssell v. R. R., post, 1109; Pzmell v. R. 
R., 119 N. C., 7 3 7 ;  Williams v. R .  R., ib., 750; Little v. R. R., ib., 
778 ; Johnson v. R. R., 122 N. C., 938 ; B e d o n  v. R .  R., ib., 1009 ; Ward 
v. M f g .  Co., 123 N. C., 232; Pierce v. R. R., 124 N. C., 93; Printing 
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Co. v. R a l e i g h ,  126 N. C., 522; Perry v. R. R., 129 N. C., 335; Harden 
v. R. R., ib., 3 5 9 ;  B r o w n  v. R. R., 131 N. C., 458; Demy v. R. R., 
132 N. C., 343; M a r k s  v. C o t t o n  Mills, 13.5 N. C., 289; Graves v. R. 
R., 136 N. C., 4 ;  C'arleton v. R. R., 143 N. C., 47; 31iller v. R. R., ib., 
122; P e t e r s o n  v. R. R., ib., 266; T a y l o r  v. S e c u r i t y  Co., 145 N. C., 
396; Suttle u. R. R., 150 N. C., 673; Bzdlock v. R. R., 152 N. C., 67; 
Kearney v. R. R., 1.58 N. C., 527; Thorp v. Traction Co., 159 N. C., 36; 
Thonzas  v. R. R., 173 N. C., 495. 

GEORGE W. HINSHAW v. RALEIGH & AUGUSTA AIR L I N E  RAILROAD 
COXPANY 

1, A passenger who gets off a railroad car, in obedience to directions from the 
conductor, is not guilty of contributory negligence unless the danger in 
getting off a t  that  place and time is so apparent as  to deter a man of 
ordinary prudence from so doing. 

2. The fact that  a passenger whu was injured by getting off a car, i n  obedience 
to  directions from the conductor, "thought i t  a bad place and dangerous 
to  get out at," does not render him guilty of contributory negligence, per se. . 

3. To constitute contributory neqligmce in a passenger, after  having been told 
by the conductor of a train to get off, the danger attendant upon his 
obedience to  such directions must be not only apparent, but great-more 
chances against a safe exit than there are in favor of it. 

4. While negligence and contributory negligence are questions of law to  be 
determined by the court without a submission to the jury, yet this is  not 
always to be done. I f  thsre is no disputed fact  arising from the evidence 
and no dispute as to the truth of the evidence, and but one conclusion can be 
deduced from it, then the court should decide the question as  upon de- 
murrer, special verdict or case agreed; but where these conditions do not 
exist, or i t  depends upon how a party acted or did a thing, or for  what reason 
he did it, or for what purpose he had in doing it, a question fo r  the jury i s  
presented. 

5. The expressions in Emry v. R. E., 109 N. C., 589, and in other recent opinions 
of this Court, a t  variance with the rule of "the prudent man,'' are over- 
ruled. 

6. Where a case arises which the judge should decide upon the evidence without 
submitting i t  to  the jury, but he does submit i t  to the jury, and their 
verdict accords with what the judge should have decided, the verdict cures 
the error. 

ACTION tried before B r o w n ,  J., at December Term, 1895, (1048) 
of FORSYTH. 
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There was a verdict and judgment for $6,000 in favor of plain- 
tiff. Defendant appealed. 

The facts are sufficiently set out in the opinion of J u d g e  P w c h e s .  

W a t s o n  & B u x t o n  ayzd Glenlz & X a d y  for plaint$. 
, M c R a e  & D a y  and  James  B. Batchelor  for de fendant .  

FURCHES, J .  The plaintiff was a passenger on defendant's road 
from Pittsboro to Raleigh, and it was necessary to change cars at 
Moncure. On the approach to &Ioncure the car, in which the plain- 
tiff was, stopped on a curved enbankment, about three hundred yards 
from the platform at the station. Here the conductor told the pas- 
sengers to get off, which they did, at  the rear end of the car, the other 
passengers going in advance of plaintiff. I t  was about six feet from 
the bottom of the ditch on the side of the road to the top of the eLilbank- 
ment, and two or three feet from the top of the exbankment to the 
platform of the car. The embankment mas a little wider than the cross- 
ties were long, and the car, being on a curve, caused one side of the 
platform of the car to be a little higher than the other. The plaintiff 
then weighed about two hundred and thirty pounds, had a small valise 
in his hand, and as he went to leave the. platform of the car he took 
hold of the guard with his right hand and stepped on the top step, 
which sprang, and he fell, his hold on the guard broke, and he went 
to the bottom of the ditch, and received the injury of which he com- 
plains. Plaintiff saw the Raleigh train at  the station when the train 

he was in stopped. 
(1049) On cross-examination the plaintiff was asked, "Why did 

you get out then?" Answer: "Eecause the conductor told 
me to get out there; otherwise I would have had to stay in the car 
all day. I had to do one or the other." He was then asked, "Would 
you obey the conductor if he told you to jump out and kill yourself 
or risk seriously hurting yourself ? 7 ' A n s w e r :  "I would not if 1 
thought I was going to kill myself or seriously hurt myself." Again 
plaintiff was asked, "Why did you then get out, if you thought it was 
dangerous?" Answer: "I had to get out, as the conductor directed 
me to do, or to remain in the car and miss the Raleigh train, then at  
Moncure depot. I saw Judge Bryan, Mr. London, Judge Womack 
and others get off ahead of me at  the same place. I put on my over- 
coat and followed. I did not see or hear anyone else fall." 

The following issues were submitted, without objection : 
1. "Was the plaintiff injured by the negligence of defendant?" 

Answer : "Yes. " 
2. "Did plaintiff, by his own negligence, contribute to his in- 

jury ?"  Answer : LLNo." 
660 
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3. "What damage has plaintiff sustained by the negligence of 
defendant, if any 1" Answer : "Six thousand dollars." 

Without copying the seventeen prayers for special instructions, 
we will state the parts of them sufficient to present the questions rais- 
ed by the assignments of error contained in the case on appeal. The 
assignments of error are as follows : 

1. "For refusal of the court to charge the jury that upon the 
plaintiff's own testimony there was contributory negligence. 

2. "Failure to give the prayers of defendant relating to the sec- 
ond issue. 

3. "Errors in the charge of the court, hereinbefore speci- (1050) 
fied and duly excepted to. " 

The defendant's prayers for instructions are as follows: 
1. "That, when the facts are proved or admitted, then the queu- 

tion of negligence is a question of law for the court. 
2. "When the facts are not admitted, and the evidence is con- 

flicting, then it must be left to the jury with proper instructions from 
the court. 

3. "That the evidence of plaintiff shows that he saw and knew 
the danger which he incurred by getting off the train at the place 
mentioned by him, and the plaintiff having voluntarily placed himself 
in a position of danger, he cannot recover in this action. 

4. "That the evidence of plaintiff shows that he was negligent 
and that his negligence contributed to his injury, and he cannot re- 
cover. " 

The court did not give these instructions in the form in which they 
were asked, but instructed the jury as follows: 

"If the car stopped at  the place where Hinshaw said it was, and 
the conductor told the passengers to get off, and the danger in alight- 
ing from the car at that place was so obvious that a man of ordinary 
prudence and caution would not have attempted to get off there, theu 
i t  was contributory negligence; and if you draw that conclusion from 
the evidence, you will answer the second issue 'Yes.' If the danger 
was not so obvious and apparent as to deter a man of ordinary pru- 
dence, then i t  is not contributory negligence, and you will answer the 
second issue 'No.' " Defendant excepted. 

Again the court charged: " I t  mas the duty of plaintiff to use 
ordinary care and caution to avoid danger and prevent injury to 
himself, especially as he testified he saw it sTas dangerous; 
and if by ordinary care he could, after seeing danger, have (1051) 
avoided it, he should have done so ; and if under such circum- 
stances he failed to exercise ordinary care, it is contributory negli- 
gence; and if you draw that conclusion from the evidence, you should 
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answer the second issue 'Yes.' ) '  Defendant excepted, and contends 
that the charge as given did not give the special prayers, in substance, 
and is erroneous. 

I t  will be perceived that the exceptions and assignments of error 
raise no question as to the correctness of the charge and the finding 
of the jury that the plaintiff's injury was caused by the negligence of 
the defendant. But the contention is that there is error in the instruc- 
tions upon the contributory negligence of the plaintiff; that the only 
evidence as to contributory negligence is that contained in the cross- 
examination of plaintiff, quoted above. Defendant contended that 
this made it a question of law and the court erred in not so charging, 
and, of course, in not charging that it was contributory negligence for 
the plaintiff to leave the car when he did, as he admitted that "lie 
thought it a bad place and dangerous to get out at"; that the court 
erred in leaving the question of contributory negligence to the jury 
and the jury had returned an erroneous verdict. 

The question as to whether negligence and contributory negligence 
are questions of law to be decided by the court, or questions of law 
and fact to be submitted to the jury under proper instructions from 
the court, has been so thoroughly discussed by this Court in recent de- 
cisions i t  would seem that a lengthy consideration of the subject in 
this opinion would not be necessary. I t  seem to be settled by the 
adjudications in this State that negligence and contributory negli- 
gence are questions of law, and in some cases should be decided by 

the judge. And we are of the opinion that this is one of the 
(1052) cases where the judge might have done so. The defendant 

offered no evidence of contributory negligence, except that 
contained in the cross-examination of pJaintiff. And the only thing 
relied upon by the learned counsel for defendant, in the argument 
here, is the statement of plaintiff "that he thought it a bad place and 
dangerous to get out at." In our opinion, this does not constitute 
contributory negligence, under the circumstances in this case. The 
car had stopped ; the plaintiff's train to Raleigh was then standing at 
the station, three hundred yards off; the plaintiff was to get off there, 
or be left;  the conductor told him to get off, and he saw other pas- 
sengers getting off at the place he attempted to get off. What was he 
to do-remain in the car and niiss his connection with the train to 
Raleigh, or to obey the conductor and take his chances of getting off 
without damage? The plaintiff thought "it a bad place and danger- 
ous to get out at." But how dangerous? I t  may be said with truth 
that there is some danger in getting off the cars at  any place. This 
danger, when the defendant is in no fault, the passenger takes upon 
himself. Here it is admitted, or found as a fact and not appealed 



N. C . ]  FEBRUARY TERM, 1896. 

from, that the defendant was in fault and plaintiff was injured by its 
negligence. And it is admitted that the danger was greater than i t  
would have been if the defendant had not been in fault and had pull- 
ed its car up to the platform at Noncure. But it is not admitted that 
plaintiff's undertaking to 'get off defendant's car, under the circum- 
stances in this case, constituted contributory negligence. 

There are degrees of danger-slight, great and imminent. To con- 
stitute contributory negligence in the plaintiff, after having been 
told by the conductor to get OR, the danger must be not only appar- 
ent, but great-more chances against a safe exit than there are in 
favor of it. 

I n  Lambeth v. R. R., 66 N. C., 494, the plaintiff's intes- 
tate was killed by jumping off defendant's train while mov- (1053) 
ing a t  the rate of from two to four miles an hour. And the 
question was whether this was contributory negligence, which the 
court answered as follows: "Ordinary care in this case is t h a ~  degrcc 
of care which may have been reasonably expected from a sensible 
person in the situation of the intestate. He had a right to expect that 
defendant had emplo~ed a skillful and prudent conductor, who would 
not expose passengers to dangerous risks, and who had experience and 
knowledge in his business sufficient to correctly advise and direct pas- 
sengers as to the proper time and manner of alighting safely from the 
train. " " " If the intestate, without any direction f r o x  the 
conductor, voluntarily incurred danger by jumping off the train 
while in motion, the plaintiff is not entitled to recover. If the motion 
of the train was so slow that the danger of jumping off would not be 
apparent to a reasonable person, and the intestate acted under instrnc- 
tions of the manager of this train, then the resulting injury mas not 
caused by contributory negligence or a want of ordinary care." This 
case was decided by this Court a quarter of a century ago, in which a 
rule so just and so reasonable is declared that we have no hesitation in 
applying it to the case now under consideration, and it fully sustains 
the position that plaintifl' was not guilty of contributory negligence. 
Watkins v. R. R., 116 N. C., 961, and Bzwgin v. R. R., 115 N. C., 673, 
are to the same effect. 

While we hold that negligence and contributory negligence are 
questions of law which may be determined by the court, w i tho~~ t  a 
submission to the jury in some cases, we must not be understood as 
holding that this should always be done. What is a contract is a 
question of law for the court. But if the contract is disputed, this 
makes a question of fact for the jury. If the execution of the 
contract is not denied, but fraud, incapacity or duress are (1054) 
alleged and denied, the case must go to the jnry. Bncl so 
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with negligence or contributory negligence. If there is no disputed 
fact arising from the evidence, and no dispute as to the truth of the 
evidence, and but one conclusion or inference can be deduced from it 
then the court should decide the question as upon demurrer, special 
verdict or as upon an agreed case. But where i t  depends upon how 
a party acted or did a thing, or for what reason he did it, or what 
pur'pose he had in doing it, a question for the jury is presented. To 
illustrate: Suppose the conductor in this case had not told the plain- 
tiff to get off (for that is the point upon which the case is made to 
turn) ; the plaintiff had undertaken to get off, and in doing so got 
hurt, and the defendant had contended that the plaintiff did not act 
prudently in doing so ; that he went too fast ; that he threw his weight 
too heavily on the upper step, which caused it to spring, and the 
injury was caused by the imprudence or negligence of plaintiff in this 
may--the evidence being undisputed-wonld it be the duty of the 
court to find these facts or conclusions resulting from the facts? We 
think not; and yet negligence and contributory negligence are ques- 
tions of law, whether the case is submitted to the jury or not. I t  does 
not change the question of law that the case is submitted to the jury. 
I t  is as much the duty of the court to decide and instruct the jury as 
to what the law is as it is his duty to decide the law when it is not 
submitted to the jury. The province of the judge and of the jury 
are distinct: the judge is to declare the law and the jury are to find 
the facts, the inferences and conclusions arising from the facts, where 
inferences and intentions are necessary to be found, and to apply them 
to the law as declared by the judge. 

Negligence is the opposite of prudence; they and many 
(1055) other words can only be understood by comparison and con- 

trast, like height and size. You say a man is tall, and you 
mean by this that he is taller than men generally are. You say a man 
is large, and you mean that he is larger than the average man. So 
when you say a man is negligent, you mean that he is not as prudent 
as men generally are. When you speak of a negligent act of a party, 
you compare that act in your mind with what a prudent man would 
have done under the same or similar circumstances. So a court or 
jury, in passing on the question of prudence or negligence, had neces- 
sarily to compare the act or conduct with chat of the ideal prudent 
man. Shearman and Red. on Neg., see. 519. We do not mean to 
say that there are not cases n-here the negligence is so apparent that 
it is the duty of the court to pronounce it negligence, as it is the duty 
of the court in many instances to pronounce a transaction fraudulent. 
But still the law of negligence is based upon the law of comparison. 

If the doctrine of negligence is based on the idea of comparison 
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why should i t  be improper for the court to give this rule to the jury 
by which they may determine the question of fact, as well as of law, 
whether the par ty  has been guilty of negligence or not?  This was the 
practice a t  nisi prim for many years and until recently. 

There are expressions to be found in  Entry v. R. R., 109 N .  C., 586, 
and in  other recent opinions of this Court which are not in harmony 
with the views here expressed. But  i t  is more a rule of practice than 
of law, or, a t  least, i t  is not a rule affecting property rights. And we 
think these recent expressions as to this rule are a t  variance with ear- 
lier opinions, the text writers and adjudications of many of the other 
States of the Union, and such opinions as are in conflict with this 
opinion are overruled. Therefore m-e conclucle that if this was 
a case which should have been submitted to the jury, there (1056) 
was no error colnniitted by the court in the instructions given, 
and none in refusing to give those asked for. And if it is a case the 
judge should have decided without submitting i t  to a jury, lie should 
have decicled i t  as the jury did, and the verdict cures the error, if 
there was any. Vincent v. Corbin, 85 N. C., 108; Tl~ornbzcrgh v. 
Jlastin, 93 N.  C., 258; Glen?% v. R. R., 63 N .  C., 510. The judgment 
must be 

Affirmed. 

Cited: Ridley v. R. R., ante, 1006; Willis v. New Bern, ante, 138; 
Styles v. R. R., post, 1090; Rzcssell v. R. R., post 1111; Sheldon v. 
Ashe, 119 N. C., 610; McCracken v. Smathers, ib., 620; Little v. R. R., 
ib., 778; Turner v. Lqsnlber Co., ib., 400; Hodges v. R. R., 120 N .  C., 
556 ; White v. R. R., 121 N.  C., 488 ; Commission Co. v. Porter, 122 
N. C., 698; Mfg. Co. v. R. R., ib., 887; john so?^ a. R. R., ib., 958; 
Rickert v. R. R., 123 N.  C., 258; Morrison v. R. R., ib., 418; Asbzcry 
v. R. R., 123 N .  C., 576; Neal v. R. R., 126 N .  C., 641; Bryan v. R. R., 
128 N. C., 394; iUcDoug.ald v. Lzcn~berton, 129 N .  C., 202; ~ l l i z z  6. 
R. R., ib., 341; Thomas v. R. R., ib., 395 ; Cogdel l  v. It. R., ib., 400 ; 
Coley v. R. R., ib., 411; Orr v. Telephone Co., 132 N .  C., 694; Wlzitsoa 
v. Wre~zn, 134 N. C., 90; Morrow v. R. B., ib., 99; Braves t i .  R. R., 
136 N.  C.,  10;  Exti?zyuisher Co. v. R. R., 137 N .  C., 284; I5ollnnd v. 
R. R., ib., 371; Brewster v. Elizabeth City, ib., 394; Rufin v: R. R., 
142 N. C., 127; Hairston v. Leather Co., 143 N.  C., 520; Dortch v. R. 
R., 148 N.  C., 580; nlorarity v. Traction Co., 154 N .  C., 590; Ftclghum 
v. R. R., 158 N.  C., 558; Woodie v. Wilkesboro, 159 N.  C., 356; 
Thompson u. Consfructio?~ Co., 160 N .  C., 392; Carter v. R. R., 165 
N.  C., 252; Tate v. Mirror Co., ib., 284. 
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Woon v. R. R. 

CALVIN WOOD v. SOUTHERN RAILWAY COMPANY 

1. A case on appeal which states the usual formal parts, and adds, "Here the 
clerk will copy the evidence," or "judge's notes," is  sufficient, although 
i t  is a better practice to make out a case with more care, and to sst  out 
the evidence more fully than the judge's notes, taken i n  the hurry of a 
trial, usually do. 

2. The Code, see. 412 (2))  requires the judge, where there is  an  appeal, to file 
his notes of the evidence, or so much thereof as shall be necessary to 
present the exceptions of the appellant. 

3. A case on appeal, after  stating the formal parts, added, "Here the clerk will 
copy the judge 's  notes." The copy of the case served on appellee changed 
this to "Here the clerk will copy the evidence." This variance held im- 
material. 

4. Where a certiorari is moved for, upon suggestions of a diminution of the 
record, and i t  sufficiently appears to the court that  the matter which would 
be certified in obedience to the writ is already substantially before the 
court, the writ will be denied. 

5. A common carrier may limit his liability as such by reasonable stipulations in 
a special contract made upon sufficient consideration; but as  such limita- 
tions are restrictions upon con~mon-law rights, they are not favored by the 

, lam, and must be reasonable to be valid. 

6. A stipulation may be part  of a contract, but not a part  of the obligation of 
the contract. 

7. A condition precedent, i n  a contract of carriage or bill of lading, to the 
effect that  a shipper must give wrzt ten notice of any claim for  damages to 
the carrier's agent before removing the freight from place of destinatlou 
is waived by such agent's assurance to the shipper tha t  he need not sue 
the carrier, as  he would be paid for the damages he claimed and of which 
he had given oral notice to such agent. 

8. While a stipulation in a bill of lading, to the effect tha t  a shipper shall give 
written notice of damages claimed before removing freight, is reasonable, 
and i t  is  best that  such stipulations should be always literally complied with, 
still the want of a liberal compliariee will not defeat the shipper's claim for 
damages in all cases, but the courts will look to  see if in the case before 
it there has been a substantial compliance with or waiver of the stipulation, 
and whether the carrier has in fact  been put to a disadvantage by the 
shipper's failure to strictly comply with the stipulation. 

(1057) ACTION b r o u g h t  by the p la in t i f f ,  Calvin W o o d ,  against the 
defendant, the Southern Railway C o m p a n y ,  f o r  the recove ry  

of damages f o r  alleged injuries t o  certain live s tock ,  viz., e ighty-seven 

head of  yearling cattle, while being transported in its c a r e  f r o m  
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Marion, N. C., to Culpeper, Va., tried before Bryan, J., at Fall Term, 
1897, of ~ ~ T C H E L L .  

The cattle were shipped under a special contract or bill of 
lading, which, among other things, contained the following (1058) 
clauses : 

" That whereas the Southern Railway Company and connecting 
lines transport live stock only at certain tariff rates, except when in 
consideration of a reduced rate the owner and shipper assume certain 
risks specified below: now, in consideration of said railroads agreeing 
to transport the above-described live stock at the reduced rate of $75 
per car load, 20,000 pounds, to Culpeper, Va., and a free passage to 
the owner or his agent on the train with the stock (if shipped in car- 
load quantities), the said owner and shipper does hereby assume and 
release the said railroad from all injuries, loss and damage or depre- 
ciation which the animal or animals, or either of them, may suffer in 
consequence of either of the% being weak or escaping, or injuring it- 
self or themselves or each other, or in consequence of overloading, heat, 
suffocation, fright, viciousness, and from all other damages incident 
to railroad transportation which shall not have been caused by the 
fraud or gross negligence of the railroad companies. And it is further 
agreed that, as a condition precedent to the right of the owner and 
shipper to recover any damages for any loss or injury to said live 
stock, he will give notice, in writing, of his claim therefor to the agent 
of the railroad company actually delivering said stock to him, whether 
at  the point of destination or at  any intermediate point where the 
same may be actually delivered, before said stock is renoved from the 
place of destination above mentioned of from the place of delivery 
of the same, and before said stock is intermingled with other stock." 

The plaintiff was examined as a witness on his own behalf, and tes- 
tified that he shipped cattle by the defendant railroad, about 6 Febru- 
ary, 1895, from Marion, N. C., to Culpeper, Va., and they 
should have reached their destination within twenty-four (1059) 
hours from time of shipment; that upon reaching Culpeper 
some of the cattle were dead from starvation, exposure and confine- 
ment, and the rest in bad condition. TVhen the cattle arrived at 
Culpeper the plaintiff gave oral notice to the defendant's agent, who 
was the person named in the bill of lading as the proper agent to be 
notified of a claim for damages. This oral notice mas given at the 
time the cattle were delivered to plaintiff by the defendant's agent. 
At the time of the notice the defendant's agent told plaintiff not to 
sue defendant, and insisted that plaintiff could get his damages from 
defendant without a suit. Plaintiff also testified as to the amount of 
damage or loss he sustained. The plaintiff then offered in evidence 
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the contract and bill of lading and bill of expenses, and rested his 
case. 

His Honor, J z ~ d g e  Bryan,  intimated that the plaintiff was not en- 
titled to recover upon his own showing, the proof'failing to show that 
plaintiff had given notice in writing, as provided in said contract. 

The plaintiff insisted that the conduct and declarations of the de- 
fendant's agent at Culpeper, to the effect "that the defendant com- 
pany would pay the damages without suit against the company," re- 
lieved the plaintiff from the obligation resting upon him to serve the 
notice stipulated for in the contract. The plaintiff further insisted 
that the evidence showed such gross negligence upon the part of the 

defendant that it could not by contract provide against it. 
(1060) His Honor still intimating that the plaintiff could not re- 

cover, the plaintiff submitted to a nonsuit and appealed. 

Battle & Mordecai for plaiwtiff. 
G. P. Bason and A. B. Andrews,  Jr., for defencla7zt. 

F u ~ c ~ r c s ,  J. There has not been that care in preparing this case 
on appeal that there should have been. And the first matter we are 
troubled with is an objection to the record and an application for a 
writ of certiorari. The case served on defendant mas very short, con- 
sisting of that part of the case enbraced in the first paragraph of the 
case, down to the words "judge's notes." The copy prepared by ap- 
pellant and served on appellee did not contain this expression 
("judge's notes ") , but instead contained this, "Here clerk will copy 
evidence. " 

The only evidence introduced was the written contract, or bill of 
lading, and the testimony of the plaintiff, Calvin Wood; and the only 
means the clerk had of knowing what Calvin Wood's evidence was 
was the judge's notes, taken on the trial and filed with the clerk. 

I t  was admitted by defendant that if plaintiff's case on appeal 
had said "The clerk will copy the judge's notes of Calvin Wood's 
evidence," that would have been sufficient. 

The Code, see. 412 (2) ,  requires the judge, in case of appeal, to 
file his notes of the evidence, or so much thereof as shall be necessary 
to present the exception; and this being a subniission to a nonsuit, 
upon an intimation of the court that plaintiff was not entitled'to re- 
cover, upon all the evidence, it was necessary that the court should 
file with the clerk all the notes of evidence taken before him, which i t  

seems he did. I t  was not contelided that the judge's notes 
(1061) were improperly or incorrectly copied, if it was proper to 

copy them at  all; nor was it claimed that there was any other 
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evidence or notes of evidence introduced on the trial, except what ap- 
peared in the transcript of record, as made out and certified to this 
Court. This being so, there was no purpose to be served by a certio- 
rari. If i t  issued, there was nothing for it to bring back, except what 
is already here. So the motion for a certiorari is denied, and the ques- 
tion is whether the case, as made out and served on defendant, is suffi- 
cient to authorize the clerk to copy the judge's notes of the evidence 
as a part of the case on appeal. And me are of the opinion it was. There 
is no substantial difference, that we can see, between saying "The clerk 
will here copy the evidence of Calvin Wood" and saying that "Here 
the clerk will copy the judge's notes of the evidence of Calvin Wood," 
when the law had required these notes to be filed for the benefit of the 
appellant, and there was no other record of this evidence. I t  is true, 
as we have said, it would have been better if the case had been made 
out with more care and the evidence set out more fully than the 
judge's notes, taken in the hurry of the trial, show i t  to be; and this 
neglect has probably produced, to some extent, the trouble we have 
had in considering this appeal. But be this as it may, me consider i t  
our duty to treat this evidence as a part of the case on appeal, and to 
determine upon the record, as certified to us, whether the plaintiff is 
entitled to a new trial or not. 

This brings us to a consideration of the case upon its merits; 
and the only point really presented for our consideration is as to 
whether what was said by the plaintiff to the agent of the defendant 
a t  Culpeper, and what the agent said to him in reply, was a sufficient 
compliance with the requirenents of the contract, as to notice of plain- 
tiff's clain~, and a waiver of a strict ~ompliance with the re- 
quireinents of the contract. The bill of lading-the cbntract (1062) 
-provides as a condition precedent that "he (plaintiff) will 
give notice, in writing, of his claim for damages to the agent of the . 
railroad company actually delivering said stock to him * * * be- 
fore said stock is reaoved from the place of destination above men- 
tioned, or from the place of delivery of the same, and before said stock 
is intermingled with other stock." There was no notice, in writing, 
served on the agent of plaintiff's claim. But plaintiff testified that 
"I told cattle agent at  Culpeper I should have tb sue the company. 
He said I need not do that, and insisted that I could get my money 
without it." With this evidence the plaintiff closed his case, and the 
court "intimated that plaintiff was not entitled to recover, upon his 
own showing, the proof failing to show that plaintiff had given the 
notice i n  writing, as provided in said contract." The plaintiff further 
insisted "that the evidence showed such gross negligence upon the 
part of the defendant that is could not by contract provide against 
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it." "His Honor still intimating that plaintiff could not recover, 
plaintiff submitted to a nonsuit and appealed." 

This presents the question for our consideration, whether the 
notice the plaintiff gave the agent at Culpeper, and what the agent 
said to him in reply, relieved the plaintiff froni that stipulation in the 
contract that the notice must be made in writing. As it mas not con- 
tended in this Court but what the evidence of the plaintiff, incontra- 
dieted and unexplained, made a case against the defendant of gross 
negligence, unless the defendant is protected from liability for this 
negligence by the failure of plaintiff to put his deaand i ? ~  writing, 

the plaintiff was entitled to recover, "upon his own showing." 
(1063) And the court put its ruling and judgment expressly upon 

this point-that the notice was n o t  in writing. 
A common carrier cannot relieve itself from liability for gross 

negligence by contracting that it shall not be liable for such negli- 
gence. Such contract would be against public policy and void. Law- 
son Contract of Carriers, 50, 51, and Lee v. R. R., 72 N. C., 236. But 
such carrier may limit his liability by special contract, made upon a 
sufficient consideration. Lawson, supra. I t  is held to be a reasonable 
stipulation, in a contract for the transportation of cattle, to require 
a denand in writing for damages upon delivery at  the place of desti- 
nation, before the cattle are reaoved. Xelby v. R. R., 113 N. C., 588. 
I t  would be best that there should always be a literal compliance with 
this and all such stipulations in contracts. But it is not always that, 
the law will relieve a contracting party from liability because the other 
party has not literally complied with some stipulation in the contract, 
but will look for the reason of this stipulation to see whether it has 
been substantially cotnplied with or waived by the other party, and 
whether the plaintiff is likely to be benefited and ,the defendant daln. 
aged by reason of a failure on the part of plaintiff literally to comply 
with the stipulation and to give the notice in writing. Such stipula- 
tions contained in a contract are a part of the contract, but they do 
not contain any part of the obligation of the contract. They are condi- 
tions in the nature of estoppels, and when enforced onerate to prevent 
the enforceaent of the obligatjons of the contracts. Such restrictions, 
when reasonable, \+ill be sustained; but as they are restrictions of 
common-law rights and common-law obligations of comnon carriers, 
they are not favored by the.law. Lawson, supra, 114, 115. 

The object of such provisions in contracts like this is that 
(1064) the defendant may have notice of the shipper's claim for dam- 

age in time to investigate the matter before the cattle are car- 
ried off a~lcl scattered, so that it cannot do so, or cannot do so with 
the same facility and satisfaction that he could at  the place of de- 



N. C.] FEBRUARY TERM, 1896. 

livery. Lawson, supra, 149. Verbal notice gives the defendant the 
same opportunity to make the necessary investigation that a written 
notice would. There is no statute requiring such contracts to be in 
writing, and the only benefit it can be to the defendant or the plain- 
tiff to have i t  in writing is to more effectually preserve the evidence of 
the notice. But that reason does not exist here, as i t  is not denied 
that plaintiff gavettlie agent of defendant, a t  Curpeper, who was the 
person named in the contract as the party to be notified, verbal notice 
of his claim at  the time of delivery of the cattle; and this agent told 
plaintiff not to sue the defendant, and insisted that plaintiff could get 
his money without suit. This seeins to have been a waiver of the re- 
quirement that notice should be in writing. Roberson v. Kirby ,  52 
N. C., 477. 

A party purchased a ticket frorn Wilmington, N. C., to Old Point, 
Va., and return, with a written condition that it should only be a 
good return ticket upon its being stamped by defendant's agent at  
Old Point. The purchaser did not go to Old Point, but presented the 
ticket to defendant's agent at Norfolk, explained the matter to him, 
and he stamped it. In an action for damages by the holder of the 
ticket, alleging that defendant refused to receive this ticket in pay- 
ment of fare, this Court held that the action of defendant's agent 
at  Norfolk was a waiver of the stipulation that it should be done by 
t.h; agent at Old Point. Taylor v. R. R., 99 N .  C., 185. 

Where a policy of insurance provided that no other policy should 
be taken upon the property insured without notice to that 
company and its consent endorsed thereon, and made a viola- (1065) 
tion of this stipulation a forfeiture of the policy, and the 
insured afterwards took out another policy with the knowledge and 
consent of defendant's agent, who procured the first policy to be taken, 
but tvithout notifying the defendant and getting its consent e~zdorsed, 
as required by the first policy, this Court held that the action of the 
agent was a waiver of this require-aent of notice to defendant and its 
endorsenent (Grubbs v .  Ins. Co., 110 N.  C., 108) ; or, at least, it was 
sufficient evidence of waiver to entitle the plaintiff to have the ques- 
tion submitted to the jury. Ib.; Hornthal v. Ins. Co., 80 N .  C., 71; 
McCraw v. Ins. Co., 78 N.  C., 149. 

A party shipped cattle under a written contract, with a stipulation 
that the shipper should not be entitled to damages unless he gave 
wri t ten  notice to defendant's agent who delivered the cattle to plain- 
tiff at or before the delivery. The cattle reached their destination late 
a t  night, when plaintiff notified the agent verbally that he would 
not receive them except under protest, and that he claimed damages, 
when the agent made no objection to the form of the demand, but as- 
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sured him that it was not necessary to go to the company's office that 
night. From that time he gave his attention to the stock, and with 
the agent's consent the stock was that night removed to plaintiff's 
farm, several miles in the country, and three days after he gave no- 
tice in  writing. This was held to be a waiver of the requirement that 
the notice should be in  writing. Lawson, supra, 150. 

Therefore, upon reason and the authorities cited, we are of the 
opinion there is epror, and that plaintiff is entitled to have the non- 
suit set aside, the case restored to the docket, and a 

New Trial. 

Cited: Hinkle v. R. R., 126 N.  C., 940; Nfg. Co. v. R. R., 128 N.  
C., 283; Bank v. Deposit Co., ib., 373; Thomas v. R. R., 131 N.  C., 
591; Parker v. R. EZ., 133 N. C., 341; Austin v. R. R., 151 N.  C., 139; 
Kime v. R. R., 153 N .  C., 400; Phillips v. R. R., 172 N. C., 89. 

H .  31. NATHAN v. CHARLOTTE STREET RAILWAY COMPANY 

1. Where the question of negligence, contributory negligence, and whether'in- 
jury might have been avoided, notwithstanding the contributory negligenee 
of the person injured, all arise, i t  is proper to submit three distinct issues 
involving these propositions separately; and where the evidence justifies it, 
and plaintiff requests that  the issues he thus submitted, i t  is  error to  refuse 
to do so. 

2. While it is competent for the Supreme Court to direct a new trial as to some 
issues, leaving the verdict to stand as to others, where in the exercise of a 
sound discretion, such a course is deemed proper, aud i t  seems tha t  the 
judge a t  ntsi przus may puisue a sinijlar course, still a party cannot, as 
a matter of right, enter a motion fo r  a new trial on only part  of the ver- 
dict. Such a motion will be considered as  a motion for a new trial of the 
whole case, v i t h  an appeal to the discretion of the judge to leave the ver- 
dlct undisturbed as  to  some of the issues. 

3. The granting or refusal of a motion for  a new trial for ne~vly discovered evi- 
dence, made in the Supreme Court, is  a matter of discretiou for which the 
Court will give no reason. 

ACTION tried before Timberlake, J., a t  October Term, 189.5, of 
MECKLENBURG. 

The action was originally brought against the said Charlotte Street 
Railway Company and the Charlotte Consolidated Construction Com- 
pany, but a t  the close of the evidence the plaintiff entered a nol. pros. 
as to the last-named defendant. 

672 



FEBRUARY TERM, 1896. 

The plaintiff tendered the following issues : 
1. "Was the plaintiff, Nathan, injured by the negligence of the 

Charlotte Street Railway Company? 
2. "Did the plaintiff, Nathan, by his own negligence, con- (1067) 

tribute to his injury? 
3. "Notwithstanding the contributory negligence of the plaintiff, 

Nathan, might the injury have been avoided by the exercise of reason- 
able care on the part of the Charlotte Street Railway Company? 

4. "What damage has the plaintiff, Nathan, sustained?'" 
The defendant objected to the submission of the third issue. The 

objection was overruled, and the defendant excepted. The court 
thereupon submitted the issues as tendered by the plaintiff and above 
set forth. The jury responded in the affirmative to the first, second 
and third issues, and to the fourth issue "Six hundred and fifty 
dollars. " 

The defendant moved for judgment upon the verdict, notwith- 
standing the finding upon the third issue, contending that the third 
,issue was immaterial and not raised or presented by the pleadings. 
This motion was overruled, and the defendant excepted. The defen- 
dant then submitted the following motion, in writing, to-wit : 

"The defendant makes the following motion, upon the verdict ren- 
dered by the jury: 

"1. That the verdict upon the third issue be stricken out, be- 
cause (first) this issue is not raised by the pleadings ; (second) there 
was no evidence produced on the trial that made it proper to submit 
this issue to the jury, and, of course, there was no evidence to sustain 
this finding, except the evidence that tended to sustain the finding 
upon the first issue. This being true, the finding on the third issue 
is a mere reiteration of the finding on the first issue, and its effect 
as to entitling the plaintiff to recover is destroyed by the finding on 
the second issue. 

" 2 .  The defendant further moves for a new trial on the third 
issue alone, because this issue, if considered as involving facts 
other than those involved in the first issue, was not raised (1068) 
by the pleadings, and there was no evidence in the cause 
which rendered i t  proper to submit an issue in regard to defendant's 
negligence, except the first issue. ' ' 

The defendant expressly restricts his motion to the third issue 
and to the judgment which should be rendered upon the verdict, and 
does not except to the finding of the jury upon the first, second and 
fourth issues. 

These motions of the defendant were overruled, and to the ruling 
on each of them the defendant excepted. 
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There was a judgment for the plaintiff upon the verdict, and de- 
fendant appealed. 

Jones & Til let t  for plai~t t i f f .  
Burwel l ,  W a l k e r  & C a w l e r  for defendant .  

AVERP, J. Where the testimony raises the question whether there 
was any negligence on the part of the defendant intervening after the 
alleged contributory negligence of the plaintiff, i t  is better to leave 
out of the first and incorporate only in the third issue (as they are 
usually drawn) the inquiry whether the plaintiff's negligence was 
the proximate cause of the injury. This would make the ordinary 
form of the three issues in such cases as follows: 

1. "Was the defendant negligent ? 
2. "Did the negligence of the plaintiff contribute to cause the 

injury l 
3. "Notwithstanding the negligence of the plaintiff, conld the de- 

fendant by the exercise of reasonable care have avoided the injury?" 
Where the testimony raises the question whether a culpable act 

of the defendant intervening after the act constituting the alleged 
contributory negligence was the proximate cause of the in- 

(1069) jury, in the sense that it was an omission to discharge a legal 
duty, the performance of which would have averted it, i t  

would be manifest, if the point had never been passed upon before, 
that an issue involving that specific inquiry would be one raised by 
the general allegation that the injury mTas caused by the defendai~t's 
want of reasonable care and the defendant's denial thereof. In con- 
templation of law, the injury is not attributed to the wrongful act 
unless it is shown to be the immediate and proximate cause. So that, 
the allegation by the plaintiff that the injury was due to the defen- 
dant's carelessness, and the denial of that, coupled with the averment 
by defendant that the contributory negligence of the plaintiff was the 
cause, necessarily involves the question whether the defendant negli- 
gently omitted to avail itself of the last clear chance to avoid the acci- 
dent by the performance of a legal duty. But in Baker  v. 12. R., awte, 
1015, it was held not only that the court might submit such an issue 
under pleadings like those in the case at  bar, but that if the plaintiff 
could show that the refusal of the court to submit it the court deprived 
him of the opportunity to present sowe view of the law arising out of 
the evidence to the jury, then it would be no longer discretionary with 
the judge whether he would permit it to be passed upon, but would 
become the right of the plaintiff to denand that it should be. In 
Ti l le t t  v. R. R., ante,  1031, it was held to be within the sound discre- 
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tion of the court to submit or refuse a specific issue involving the ques- 
tion whether the plaintiff was a passenger, because "the plaintiff's 
right to board the train must necessarily be shown in order to make 
out a prima facie case of negligence." Prior to that time, the power 
of the court, as a general rule, to determine whether one, two or 
three issues should be submitted, in cases like that before us, 
had been repeatedly recognized in a long line of cases. Pickett (1070) 
v. R. R., 117 N.  C., 616; McAdoo v. R. R., 105 N .  C., 140; Lay 
v. R. R., 109 N .  C., 410; Denmark v. R. R., 107 N .  C., 185; Scott v. 
R. R., 96 N .  C., 428. There was no error, therefore, in refusing to 
strike out that issue. 

The defendant "restricts his motion" for a new triaI "to the third 
issue and to the judgment which should be rendered upon the verdict, 
and does not except to the findings of the jury upon the first, second 
and fourth issues." While there is abundant testimony to warrant 
the submission of that issue by the court and, if believed, the finding 
of the jury in response to it, i t  is needless, in view of the peculiar 
nature of the motion, to collate or discuss it. In Tillett v. R. R., supra, 
the ruling in the same case, when formerly before the Court 011 ap- 
peal (115 N. C., 602), was reaffirmed, and it was held, as in many 
cases previously decided, to be within the sound discretion of the ap- 
pellate Court to determine whether a new trial should be restricted to 
one or more or all of the issues passed upon by the jury. Holnzes 2,. 

Godwin, 69 N.  C., 467; S. c., 71 N .  C., 309; Burton v. R. R., 84 N. C., 
201; Boing v. R. R., 91 N.  C., 199; Lindley v. R. R., 88 N.  C., 547. In 
the same way i t  has been held that the granting or refusal of a new 

, trial by the appellate Court for newly discovered evidence is an exer- 
cise of discretion for which the Court will give no reason. Clark v. 
Riddle, ante, 692 ; Sledge v. Elliott, 116 N.  C., 712; Brown v. @itchell, 
102 N. C., 347. 

In  Merony v. McIntyre, 82 N .  C., 105, it was held error in the 
~zisi prim judge to grant a partial new trial upon a suggestion that by 
improper influence the jury had been induced to change their verdict 
upon one of the issues. The Court there held that while as a general 
rule the Court might grant a partial new trial upon the in- ' 
quiry of daniages or upon a single issue, where the evidence (1071) 
bearing upon i t  is separable from and does not hinge upon 
that bearing upon the other issues, it was nevertheless always within 
the sound discretion of the Court, where a new trial was granted, to 
make i t  general instead of partial. When, therefore, the defendant's 
counsel restricted their request to a single issue, they appealed to the 
discretion of the Court to open the verdict only in part. Fairly inter- 
preted, the motion meant that if the judge concluded that the ends of 
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justice would be best subserved by granting a new trial upon all of 
the issues, they did not wish him to interpose. Non constat but that 
the judge would, upon an appeal to his discretion, without attempting 
to impose a limit to its exercise, have set aside all of the findings. In  
this view of the matter his ruling must be treated as a refusal to dis- 
turb the verdict at all, unless left a t  liberty to set aside the whole of 
it. While the trial judge may work out, of his own accord, or even on 
suggestion of one of the parties, the same result, the appellate Court 
will never recognize the right of a party to demand, without regard 
to the views of the Court, that such findings of the jury as are favor- 
able to him shall remain undisturbed, while only another or others 
which are prejudicial to him shall be reviewed on appeal from the 
refusal of a motion for a new trial. The motion of counsel must be 
for a new trial, and while he may suggest or ask that it be partial, he 
cannot demand it as a right, and by his motion attempt to restrict the 
action of the Court to one or inore issues without forfeiting his right 
to have the refusal of the motion reviewed. There was no error. 

Affirmed. 

Cited: Willis v. New Bern, ante, 137; Russell v. R. R., post, 1109; 
Sondley v. Asheville, 119 N.  C., 609; Rittenhouse v. R. R., 120 N.  C., 
547; Herndon v. R. R., 121 N.  C., 499; Strother v. R. R., 123 N. C., 
200; Benton u. Collins, 125 N .  C., 90; Hall u. Hall, 131 N.  C., 186; 
Turner v. Davis, 132 N.  C., 189; Hawk v. Lumber Co., 149 N. C., 1 6 ;  
Rushing v. R. R., ib., 163; Bzcrnett v. Mills Co., 152 N .  C., 41; Chrisco 
v. Yow, 153 N .  C.,  436. 

(1072) 
J. F. LITTLE v. CAROLINA CENTRAL RAILROAD COMPA4NY 

1. While a n  engineer is  required to  solve all reasonable doubts in favor of saving 
life, he is not required to provide against what he has no reasonable ground 
t o  anticipate. The legal obligation is to take proper precaution to guard 
against what is the usual or justly expected consequence of one's acts- 
not against unexpected, unusual or extraordinary results. 

2. One who attempts to  walk across an  elevated trestle, so high as  to make it 
dangerous to jump to the ground, is negligent, and if injured by a train 
while crossing, the jury should find that  his injuries mere the result of his 
contributory negligence. 

3. Where an  engineer, seeing a person on a high trestle, reduced the speed of the 
train, but, upon such person's getting off of the track and into a place which 
he had seen others occupy with safety while trains passed, the engineer in- 
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creased the speed of the train, i t  is error to refuse to call the attention of the 
jury to the question whether the position occupied by such person had 
proven a place of safety for others, and whether the engineer desisted from 
his efforts to stop the train because he reasonably supposed there was no 
longer any danger of causing a n  injury. 

ACTION tried before Bryan, J., and a jury, at  January Term, 
1896, of UNION. 

The Court submitted the following issues : 
1. "Was the plaintiff injured by the negligence of the defendant? 
2. "Did the plaintiff contribute to his injury by his own negli- 

gence ? 
3. "Notwithstanding the negligence of the plaintiff, could th2 

defendant have avoided the injury to the plaintiff by the exercise of 
ordinary care ? " 

The plaintiff testified, in his own behalf, as follows : "On 19 Janu- 
ary, 1894, came to Monroe and walked home on railroad track, 
one and a half miles this side Beaver Dam. I was going down (1073) 
track to cross trestle; looked back and saw no train. I could 
see back three-quarters mile. As I got near middle of trestle saw 
some hands. I heard them holler and saw them motion their hands. 
I looked back and saw train coming, about fifty yards from me-may 
be one hundred yards. I was very near midway. I made for the 
side, took seat on cap sill, squatted down and put my arms around 
guard rail. I had not heard it blow; can hear it blow two miles in 
still weather. I t  was very still day. Train passed by and struck me 
on head. I t  made a wound four inches long; scraped the skull; a 
little hole up in head. No way to get off unless I jumped off. Trestle 
forty or fifty feet high. I t  didn't stop. If it slacked up I could not 
tell it. I t  frightened me pretty badly when I saw train coming. I 
mas hurt pretty badly; could walk; had pain in head twelve months 
constantly; occasionally. I t  gave me headache every time I rode 
horseback or did any jarring work. T couldn't hear as well as I did 
before; could not hear well then." - 

Cross-examined: "I got on track between rails at Noiiroe; when I 
got to the trestle I looked back. I can read; saw printed notice on 
board notifying persons not to go on trestle. I was scared bad. The 
place I got on was about one and a half feet from end of cross-ties. 
I had just time to get on. I think i t  was front part of train that 
struck me. I t  was a short train. If I had thrown my head back I 
would not hare been hit. Not certain about the distance the train 
was from me when I first saw it. I was facing track; might have been 
looking towards Monroe. I couldn't work for about two months. I 
had had headache before. Dr. Ashcraft treated me; he said I could 
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get a doctor if necessary. I had Drs. Green and Dees. Have 
(1074) paid Dr. Dees two dollars; nothing to Dr. Green." 

Redirect: "I don't know how much I owe Dr. Green. 
Ashcraft 6ad nothing to do after I went to Green and Dees. After 
I squatted it  was about one-quarter minute before train struck me. 
I f  the train had blown when I could have first seen it  I could have 
got off. ' ' 

B. M. Medlin, for plaintiff, testified : "Live one-half mile from tres- 
tle. I t  is not under one hundred yards long; between fifty and sixty 
feet high. I passed it  every month; sometimes walked over; a t  that 
time no other crossing; many people crossed there; foot log washed 
away. Cap sill stuck out nearly two feet from track. A man could 
swing down. Cross-ties six or eight inches apart. A man can be 
seen on trestle one thousand one hundred and fifty yards. Two sign- 
boards-one at  each end of trestle. I measured the rails. There are 
115 rails, thirty feet each." 

Cross-examined: "The signboards are twelve or fifteen feet from 
end of trestle. One could tell that a person was between the sign- 
boards. Have seen train pass when hands at  work on trestle. Don't 
know that I ever saw any of the hands get on cap sill.  fro^ cap sill 
to top of rail about two feet; from end of cross-tie to cap sill eighteen 
inches or two feet. A man, by squatting down on cap sill, looks like 
might be safe, but I don't know." 

Redirect: "At 1,100.yards I can tell that a boy is on trestle, corn- 
ing towards me." 

J. F. Little recalled: "I was in between the rails when I saw the 
train. " 

- 1  -- 
I.! C. Neimyer, in  behalf of defendant, testified: "I recollect the 

occurrence. I was engineer. Three-quarters mile from curve to tres- 
tle. I saw somebody on the track; could not tell which part, whether 

on trestle or not. Between one-quarter and one-half mile, saw 
(1075) a man on trestle; he walked from middle of track on trestle 

and stepped off on to  cap sill. I applied brakes to reduce 
speed for trestle, which was twenty miles an hour. I saw then that he 
as out of my way. If I had retained my brake I would have stopped 
if he had been in  my way. I relieved the brake, seeing he was out of 
my way, which brought me to fifteen or twenty miles per hour. I 
knew the bridgemen were working on trestle. I pass them almost daily 
on cap sill. I looked out;  had my head out of cab window. Engine 
did not strike him. I went on. I thought he was one of the men work- 
ing on the trestle. Men a t  work on trestle generally get out on cap 
sill when train passes. They are perfectly safe. I do not know plain- 
tiff. He  was looking towards me when I passed. He  was between 
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one-quarter and.one-half mile from me when I saw him going to cap 
sill. I was not required to blow for that trestle. I did not blow." 

Cross-examined: "I gave no notice of approaching trestle. I did 
not think it was necessary to blow. I did not know who the man was. 
He did not act to nie like he was scared. I would have stopped if lie 
had not been out of my way. I was about one hundred yards from 
trestle when I saw he mas on cap sill, out of my way. He was on right 
hand from me when he got off. If I had known I hit him I would 
have stopped. I don't know whether i t  was Little or not." 

Redirect: "I told Mr. Moncure that the man was not struck by 
engine. ' ' 

iWacRae & Day for  plaint i f f .  
P. I .  Osborne for  de fendant .  

AVERT, J., after stating the case: I t  was conceded and settled in 
Clark v. R .  R., 109 N.  C., 430, that one who attempts to walk 
across an elevated trestle, so high that it is dangerous to jump (1076) 
from i t  to the ground, is negligent, and that where he is in- 
jured by a train while crossing, it is the duty of a jury to find, in 
response to an issue involving the question, that he contributed by his 
own carelessness to cause the injury. Picket t  v. R. R., 117 N .  C., 616 ; 
Baker  v. R. R., ante,  1015. In  the case at  bar. as in Clark v. R. R., 
supra,  the only question presented is whether there was any interven- 
ing negligence on the part of the defendant, or, in other words, 
whether, notwithstanding the admitted carelessness of the plaintiff, 
the defendant's engineer, after the plaintiff had exposed himself to 
danger, might have averted the accident by the exercise of ordinary 
care. The engineer saw the plaintiff on the trestle in time to have 
stopped the train without peril to those on board and to have avoided 
the accident. For this reason the court instructed the jury to respond 
in the affirmative to the third as well as to the second issue. 

But the plaintiff testifies that when lie looked back and saw the 
train approaching, he, in, obedience to a signal from a railroad hand, 
moved to one side, sat down upon a cap sill and put his arms around 
a guard rail. The plaintiff further testified that the passing train 
struck him in the forehead and inflicted a painful wound, but ad- 
mitted that if he had held back his head he would have escaped un- 
injured. 

The engineer testified that he saw that the plaintiff was on the 
trestle when his train was between a quarter and a half mile from 
him, and on perceiving his situation immediately applied the brakes, 
and could and would have stopped the train before reaching the point 
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where plaintiff then was if he had not seen the plaintiff step upon the 
cap sill. The engineer says that he mas running at the rate 

(1077) of twenty miles an hour, and by applying the brakes reduced 
the speed, on seeing that Little was on the trestle, but when 

the latter took refuge upon the cap sill he relieved the brakes and 
made no further efforts to stop. The engine passed Little, according 
to the engineer's account, without injuring him. He was seen by 
and was looking at the engineer as the engine passed him. As a reason 
for relieving the brakes when Little was seen to step on the cap sill, 
the engineer testifies that the train hands were at the time working on 
the trestle and were in the habit of moving out on the cap sill when a 
train approached, as they could thereby easily avoid collision. The 
cap sills projected a foot and a half. 

The defendant asked the court to instruct the jury, in substance 
that if the engineer had seen that others who had taken refuge from 
passing trains on the cap sills had escaped unhurt, and if, acting upon 
the reasonable belief that the plaintiff was in a place of safety, he 
relieved the brakes when he would, but for such belief, have stopped 

. the train before reaching the point on the trestle where the plaintiff 
was stricken, they should answer the third issue in the negative. There 
was error in refusing to submit this proposition to the jury. It was 
the duty of the engineer to stop the train if it appeared to him that 
the natural and probable consequence of relieving the brakes and al- 
lowing the train to continue its course would be injurious to the plain- 
tiff. While an engineer is required, when placed in such a situation 
as was Neimyer, according to his testimony and that of other witaesses, 
to resolve all reasonaljle doubts in favor of saving life (Clark v. R. R., 
supra ) ,  that rule does not impose upon him the duty of providing 
against what he has no reasonable ground to believe mould happen. 

The legal obligation is to take proper precaution to guard 
(1078) against what is the usual or justly expected consequence of 

one's acts-not against ~mexpectecl, unusual or extraordinary 
resnlts. Tillettav. R. R., ante, 1031; Blue v. R. R., 116 N.  C.,  955; 
Entry v. R. R., 102 N. C., 209; Russell v. Xowroe, 116 N. C., 720; 
Thonzpso?? v. Winston, ante, 662. 

The court ought to have called the attention of the jury to the 
question whether the cap sill had proven a safe place of refuge for 
others, and whether the engineer desisted from the effort to stop the 
train in time to prevent a collision because he entertained the reason- 
able belief that the plaintiff was no longer in danger. In  refusing the 
instruction that would have presented this view of the evidence there 
was error, which entitles the defendant to a 

New Trial. 
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C i t e d :  S t y l e s  u. R. R . ,  post, 1089; Purcel l  v .  R. R., 119 N. C., 738; 
W i l l i a m s  u.  R. R . ,  ib., 750; H a r r i s  v .  R .  R., 132 N .  C., 165. 

CHARLOTTE, COLUMBIA AND AUGUSTA RAILROAD COBIPANY v. 
CHESTER AND LENOIR NARROW-GAUGE RAILROAD COMPANY 

RAILROAD COAIPBNIES-LEASED RAILROAD-OPERATION OF-RECEIVERS, LIABILITY 
OF. 

1. While debts due by an insolvent railroad company cannot be offset against 
debts due to the receivers of such company, debts contracted by receivers 
are valid counterclaims against debts due to them. 

2. The receivers of a lessee railroad company must apply the income and revenue 
received from the operation of a leased railroad in accordance with the 
covenants of the lease so long as  they operate it, and the claims of the 
lessor company for rent, accrued while its road was so operated, is  a valid 
setoff against a claim for  supplies and materials furnished by such re- 
ceivers. 

APPEAL by the defendant, the Chester and Lenoir Narrow- (1079) 
gauge Railroad Company, from the order of Jzcdge J .  6. 
B y r z u n ~ ,  dated July, 1894, and the order made by his Honor, J u d g e  
W. R. A l l e n ,  at  chambers, on ........ December, 1894, in CATAWBA. 

The action was for appointment of a receiver and to cancel a lease 
and compel the defendant to take back its road. The receivers of the 
Richmond and Danville Railroad Company intervened with a claim 
for supplies and materials furnished to the defendant road while i t  
\i7as being operated by said receivers under a lease from the plaintiff 
company. The defendant interposed as a counterclaini a claim for 
rent due from the receivers of the Richmond and Danville Railroad 
Company under the covenants contained in the lease to the plaintiff 
company. Judgment was rendered for the intervenors, and defendant 
appealed. 

F.  H .  Busbee  for plaintiff .  
A. G. Brice  a d  Edmu.izd Jones for defendal t t .  

CLARK, J. I t  is true that for debts due to receivers of a railroad 
company debts due by the company cannot be used as a counterclaini. 
To permit that would much embarrass and in  many cases defeat the 
very object of the receivership, which is to keep the railroad 
in operation as "a going concern," when otherwise it  nronld (1080) 
be strangled and its operations brought to an end by the pres- 
sure of corporation debts. Bnt against debts due to receivers, debts 



IN THE SUPREME COURT. [I18 

contracted by such receivers are a valid counterclaim and set-off. The 
receivers of the Richmond and Danville Railroad Company operated 
the linepf the defendant corporation for nearly eighteen months after 
their appointment, and paid the first rental that accrued. The Rich- 
mond and Danville receivers, so far  as they operated the defendant's 
property and actually collected and received the income and revenue 
therefrom, were bound to apply said income and revenue in accor- 
dance with the covenants of the lease made by the defendant corpor- 
ation to the Charleston, Columbia and Augusta Railroad, and which 
covenants were assumed by the Richmond and Danville Railroad wherl 
it leased the Charleston, Columbia and Augusta Railway system. This 
very point has been thus decided between the same parties by Simon- 
ton, J., in the United States Circuit Court (63 Federal, 21). To the 
same purport is Gluck and Boek Receivers, 272, where it is said: 
"Receivers taking charge of a leased road will be equitably and le- 
gally chargeable with the payment of rent under a lease for such 
time as they continue to occupy the property demised." The Rich- 
mond and Danville receivers cannot recover for the supplies and ma- 
terial furnished the defendant or its receivers without accounting for 
the earnings from the Chester and Lenoir road which came into their 
hands, and showing that the earnings had been applied in accordance 
with the terms of the lease. 

The judgment below is set aside and the cause remanded, that the 
account may be restated, in which case the Richmond and Danville 
receivers must show that they have applied the earnings from the 
Chester and Lenoir road, while operated by then, in accordance with 

the covenants of the lease (marked "Exhibit B"), and that 
(1081) their claim, or part of it, is still unpaid, after such applica- 

tion of the earnings; and in the account the receivers must 
also show that they surrendered the Chester and Lenoir road in as 
good a condition as they (the receivers) received it, with the same 
amount of supplies and material on hand, or be chargeable ~ ~ i t h  the 
deficiency as an offset to their claim against the defendant, unless, of 
course, the amount of supplies turned over and the condition of the 
road, if there has been any deterioration in their hands, still equal the 
quantity of supplies and the condition of the road when the contract 
of lease was executed by the Richmond and Danville Company. The 
cause is rexanded, that an account may be restated in-accordance with 
this opinion. 

Error. 
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DUFF MERRICK v. INTRAMONTAINE RAILROAD COMPANY 

1. The construction of a street passenger railway upon the surface of a street 
does not impose any additional servitude upon property abutting thereon, 
so as  to require the condemnation of the rights of the owners in such 
property, provided the railway is so constructed as  not to  shut the abutter 
out or off with embankments. (White v. R. B., 113 N. C., 610, clistin- 
guished.) 

2. Street railways, being for the general convenience of the public, a n  injunction 
will not be granted against the construction of a street railway on a street 
a t  the suit of a n  abutting property owner, where i t  does not appear that  
the plaintiff would be irreparably endamaged or tha t  the defendant is in- 
solvent. 

APPLICATION for injunction to restrain defendant from (1082) 
constructing and operating its railroad on certain parts of 
Montford Avenue, in Asheville, heard before Graham, J., at  chambers, 
in Asheville, on 3 May, 1895. 

A restraining order was issued, and defendant appealed. 

J.  H. Nerrinzon for plainti f .  
J .  8. Adanzs for  defendant.  

FAIRCLOTH, C. J. Upon examination of the record me assume that 
the city of Asheville is duly incorporated, with the usual municipal 
powers, and that the defendant is a corporation, with certain powers 
given by Private Laws 1895, ch. 29. 

We also assume from the record that Montford Avenue is a public 
street, laid out by and under the control of said municipal corporation; 
also, that the owners of the lots abutting on said avenue have at least 
proprietary interests in said street. The defendant is authorized by 
its charter to build a street railway on said avenue by permission of 
said city of Asheville, which permission has been granted, so far  as 
the city can do so in law. 

This is the real question: Can the city authorize the building of a 
street railway on one of its streets without condemnation or consent 
of the adjacent lot owners? The plaintiff denies such authority and 
relies on W h i t e  v. R. R., 113 N. C., 610, in which it was held that the 
use of a street for an ordinary steam railroad is not a legiti- 
mate use of the street for public purposes, and neither the (1083) 
Legislature nor city can authorize such a railroad to be con- 
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structed and operated thereon, against the abutting proprietors' will, 
without compensation in damages. 

The distinction between a steam railroad and a street railway has 
not been heretofore presented to this Court. The test seems to be, 
from the best authorities, whether it is a thoroughfare with distant 
terminus, or is it a mere local convenience within the corporate limits? 

"The land taken for streets in cities and boroughs is in the exclu- 
sive possession of the municipality, which may use the footways as 
well as the cartways for ally urban servitude without further compen- 
sation to the lotowners. Nor does the construction of a street passen- 
ger railway upon the surface of the street impose any additional servi- 
tude upon the property fronting on the street so occupied." R. R. 
v. R. R., 167 Pa. St., 70. The other authorities cited and sustaining 
the above view are: Roads and Streets (Elliott), 558; Cooley Const. 
him., 683; Dillon's Mun. Corp., 868 (4th Ed.) ; Kemelly v. Jersey 
City, 30 Atlantic, 531; Limburger v. R. R., 30 S. W., 534. 

Ke.iz.lzelly7s and Lintburger's cases, supra, apply the principle of 
horse cars to electric street cars. If the street railway should be so 
constructed-for instance, if it should shut out or shut off the abutter 
with embankments, and thus materially impair his rights, this would 
seem to be an additional burden and subject the company to damages. 

The right to an injunction without an allegation of irreparable 
injury, or of insolvency of the defendant, was not urged, and we will. 
put our decision upon the ground taken by counsel. Street railways 

being for the general convenience, and it not appearing how 
(1084) the plaintiff would be damaged, we think the defendant 

should be allowed to proceed and the restraining order vacated 
upon the facts now presented. 

Reversed. 

Cited: Hester v. Traction Co., 138 N. C., 290; Thonzason v. R. R., 
142 N. C., 331; Gri.fin v. R. R., 150 N. C., 315; Butler v. Tobc~cco Co., 
152 N. C., 420; Kirkpatrick v. Tractiorz Co., 170 N. C., 478. 

L. J. STYLES v. RECEIVERS O F  RICHMOND AND DANVILLE 
RAILROAD COMPANY 

I. I n  all the cases decided by this Court in which the omission to improve the 
last clear chance to prevent injury is held to be a proximate cause, the 
liability of the defendant railroad companies is made to depend upon the 

684 
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question vhether their servants negligently omitted to stop the train af ter  
plaintiff had placed himself in a perilous position. The same rule has been 
invariably applied to the injury of animals exposed on the track, and the 
rule so established is approved and affirmed. . 

2. While a n  employee may not be culpable for obeying the orders of a vice 
principal, he is guilty of negligence if he does an  act involving danger i n  
disobedience to  such orders. H e  cannot recover for an injury resulting 
from such disobedience. To hold otherwise mould be unjust, unreasonable 
and therefore contrary to law. 

3. A seetion hand got off of the track t o  avoid an  approaching tram, and in 
doing so stepped upon some loose earth tha t  had accumulated from time 
to time in a cut; the dirt gave way and he fell on the track and was injured 
by the train. I t  was error to instruct the jury, under these cireurnstances, 
that  the giving way of the dirt was the proximate cause of the Injury 
and tha t  the railroad company was liable for damages. By no conceivable 
act could the defendant's engineer have rendered the earth solid after plain- 
tiff got upon it, and the defendant was only liable if its engineer neglected 
to  use reasonable precautions t o  prevent an  injury after he saw the pen -  
lous position of plaintiff. 

CLARK, J., dissented. 

ACTION tried before Graham, J., at Spring Term, 1895, (1085) 
of HAYWOOD. 

Perguson (e. Perguson for plainti f .  
G. P. Bason and J .  M i  Moody for  defendant .  

AVERY, J. The court instructed the jury that "if the plaintiff 
stepped from the track on to the embankment in time to avoid a 
collision with the train, and the bank gave way on account of being 
loose dirt which had slid into the road from time to time and bcen 
permitted to remain on the bed, then the giving way of the bank would 
be the proximate cause of the injury, and the defendant would be 
liable in damages for the injury." This portion of the charge being 
excepted to, the question is presented whether, if we concede that the 
defendant was negligent in allowing the loose earth which had fallen 
down from the sides of the cut and extended to the margin of the 
track at  this particular place to remain there, and also that the plain- 
tiff had been careless in comin~  back into the cut before the west- - 
bound train passed, the mere fact that the plaintiff stepped upon the 
loose earth in time to avoid collision, if it had not given way, 
would render the defendant liable, whether the engineer saw (1086) 
or could or could not by reasonable care have seen him ill 
time to stop the train, and notwithstanding the latter's previous 
want of care. The defendant did not have the last clear chance, under 
any definition of the rule given by this Court, unless he could by keep- 

685 
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ing a proper lookout have seen the plaintiff's condition in time, with 
the appliances at his command, to have stopped the train and pre- 
vented the injury. The leaving of the earth in the cut was a fact 
accomplished, and if the plaintiff went into the cut contrary to the com- 
mand of his superior (the section boss) he was guilty of contributory 
and concurrent negligence. This instruction was not conditioned in 
any way upon the question whether the jury found that the plaintiff 
was negligent or whether the want of care on the part of the defendant 
intervened as an operative cause after his carelessness. So that, 
though the jury may have reached the conclusion that the plaintiff 
went back into the cut contrary to orders, and also that the engineer 
could not by the exercise of ordinary care have discovered his perilous 
position after he took refuge on the pile of loose earth, they were still 
required, under this instruction, to find for the plaintiff upon the 
question of proximate cause. Was the plaintiff guilty of contributory 
negligence if he disobeyed express orders in returning into the cut 
before the westbound train had passed through? The westbound train 
was already an hour late, and the order of his superior, if the jury 
believed the testimony of the section boss, required the plaintiff to 
remain east of the cut till the train passed. Any instruction as to 
what was the proximate cause must have been given in full view of the 
possibility that the jury might believe the testimony of the section 

master. If he was believed, the order contemplated that the 
(1087) plaintiff should at all events remain east of the cut till the 

train had passed. 
The correctness of this instruction depends upon the definition 

of what is called the last clear chance, and we are therefore 
constrained to discuss that doctrine again. The principle, as first 
foraulated in Dnvies v. illawn, 10 M. and W. (Exc.), 545, and first 
laid down in this State, in Gunter v. Wicker, 85 N. C., 310, was stated 
in the latter case as follows : "Notwithstanding the previous negligence 
of the plaintiff, if at the time the injury was done i t  might have been 
avoided by the exercise of reasonable care on the part of the defen- 
dant, an action will lie for damages." Ever since that time this 
Court has applied the principle only in cases where, after the negli- 
gent act of plaintiff was a fact accomplished, the defendant had an 
opportunity or chance to exercise care which, if improved, would have 
averted the accident. An illustration of the doctrine would be clearly 
shown here if the jury had believed that the engineer, after seeing 
the plaintiff's perilous condition on the loose earth, could by the use 
of the appliances at  his command have stopped the train. But the 
leaving of the loose earth, which constituted the defendant's first neg- 
ligent act, was also a fact accomplished before the plaintiff started 
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back through the cut. The defendant had no opportunity to prevent 
loose earth from following a natural law in giving way when a man 
threw his weight suddenly upon it. By no conceivable act or omis- 
sion on his part could the earth have been held stationary after the 
plaintiff got upon it, and he was negligent in exposing himself to 
danger, unless the defendant omitted to do some act which, "notwith- 
standing the previous negligence of the plaintiff," would have pre- 
vented his being injured. But how the defendant could have caused 
the earth to remain stationary after the antecedent act of the plaintiff 
in exposing himself, it is impossible to conceive. I t  is an ele- 
mentary principle that no person can be made to respond in (1088) 
damages for a tort unless it is shown that the injury was 
caused by some wrongful act on his part, or might have been prevented, 
in spite of all other operative causes, by the discharge of some legal 
duty which he omitted to perform. The rule, as stated by Judge 
Cooley (in his work on Torts, pp. 70, 71), is quoted, both in Clark v .  
R .  R., 109 N.  C.,  430, 419, and in Pickett v .  R. R., 117 N.  C., 616, and 
is as follows: "If the original wrong only becomes bjurious in conse- 
quence of the intervention of the distinct wrongful act or onzission b y  
another, the injury will be imputed to the last wrong, which was the 
proximate cause, and r ~ o t  to that which was more remote." In  its 
application to the case at  bar, if the jury found that the negligent 
leaving of the loose earth "only became injurious" to the plaintiff be- 
cause he went into the cut contrary to the orders of his superior, then, 
nothing more appearing, the plaintiff's carelessness was the operative 
cause. But, though he was negligent in going through the cut at  the 
time or in the manner of his going, as the jury found the evidence to 
be, yet, if the engineer discovered or might by keeping a proper look- 
out, have ascertained or had reason to believe that the plaintiff was in 

. peril in time to stop the train before reaching him at his place of 
refuge, the carelessness of the plaintiff only became injurious by 
reason of this subsequent omission of the defendant's servant, not- 
withstanding the previous want of care on the part of the plaintiff. 
What did the defendant do, or omit to do, that might have prevented 
the loose earth from moving? 

In  Davies v .  Mann, 10 M .  and W., 545, the defendant was held 
liable because, after the plaintiff had tied his ass and left him'exposed 
in the highway, the defendant's coach driver could by proper 
diligence have stopped the coach in time to avert a collision (1089) 
and consequent injury. I n  Pickett's case, supra; in Deans v. 
R. R., 107 N.  C., 686; in Clark v .  R .  R., supra; in Little v .  R .  R., ante, 
1072, and Russell v .  R .  R., post, 1098, and in every other opinion de- 
livered by this Court in which the doctrine that the omission to prove 



IN THE SUPREME, COURT. [I18 

the last clear chance to prevent an injury is held to be a proximate 
cause the liability of the defendant railroad company is made to de- 
pend upon the question whether its servants negligently omitted to 
stop its train after the plaintiff had placed himself in a perilous posi- 
tion. The same rule has invariably been applied in the numerous 
cases where an action has been brought to recover for injury to an 
animal exposed on the track. Bzdlock v. R. R., 105 N. C., 180; Carlton 
v. R. R., 104 N. C., 365; Wilson v. R. R., 90 N. C., 69; Snowden v. R. 
R., 95 N. C., 93 ; Randall v. R. R., 104 N. C., 410, and other cases cited 
in Pickett v. R. R., 117 N. C., a t  p. 616. This case is not analogous to 
that of Little v. R. R., a~bte, 1072, where i t  was held that the court 
ought to have instructed the jury, when requested to do so, that i t  
was not negligence in the engineer to fail to stop his train after he 
saw that the plaintiff had taken refuge on the cap sill of a trestle 
where the railroad hands had been in the habit of going and escaping 
all harm from the passing train. The loose earth was left in the ditch 
negligently-not as a place of refuge for persons exposed. If the en- . 
gineer could have stopped his train after seeing plaintiff's exposed 
condition, i t  was his duty to do so, and his fault to onlit to discharge 
his duty. But he has no power then to stop the earth from moving, 
and his master incurred no legal liability for his failure to do so. 

The rule has been laid down, in Russell v. R. R., post, 
(1090) 1098, that where the testimony is conflicting it is the duty 

of the court to instruct the jury, upon request of counsec 
whether, in any given phase of the evidence, a party charged with 
carelessness has in fact been negligent. There was testimony to sup- 
port the theory that the plaintiff had exposed himself, contrary to the 
command of his superior, who was charged with the duty of directing 
the time and manner of making inspections. The plaintiff laid the 
foundation for the claim that he was not culpable in exposing himself . 
when he offered testimony tending to show that the section master was 
a vice principal (Logan v. R. R., 116 N. C., 940) ; but while he might 
have been without fault in incurring risk at  the command of such a 
superior, he was not free from culpability if lie exposed hiinself con- 
trary to his orders. To hold, on the one hand, that the plaintiff would 
be free from culpability in exposing himself to danger which he had 
reasonable ground to apprehend, because he did so in obedience to the 
order of a superior, who had the power to discharge him, and, on the 
other, that he would be likewise blameless if he should ignore orders, 
exercise his own judgment and thereby subject himself to peril, which 
he had equal reason to apprehend as a natural and probable conse- 
quence of his act, would be unjust, unreasonable and therefore con- 
trary to law. Where a conductor warns a passenger not to incur the 
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risk of getting off a train, he is culpable for disregarding the admoni- 
tion (Tillett v. R. R., 115 N. C., 662) ; but if the conduetar advises or 
directs a passenger to enter or debark from a car, unless it is obviously 
perilous to do so, the direction excuses an act which might otherwise 
have been, in contemplation of law, negligent. Hinshaw v. R. R., 
ante, 1047; 2 Shearman and Red., sec. 519, and note on p. 55. Upon 
the same principle, the act of the plaintiff in going into the 
cut, if in violation of orders, would be more culpable, because (1091) 
the warning of a superior, whose duty i t  was to look after his 
safety, as well as that of the passengers and crew on the train, afforded 
reasonable ground for apprehension on his part that danger might 
follow disobedience. 

There being one phase of the evidence, at  least, in which the plain- 
tiff would be deemed negligent, the question of proximate cause or 
last 'clear chance depended on the findings upon and inferences drawn 
from the testimony. If, notwithstanding the negligence of the plain- 
tiff, the jury find that the engineer saw or might by proper vigilance 
in keeping a lookout have seen the plaintiff, and would have had reason 
to believe, from his previous knowledge of the condition of the cut 
and of the surroundings, that he would be subjected to peril if the 
train should continue to move forward, it was negligence to fail to 
use all available appliances to stop it before reaching the point where 
the plaintiff had taken refuge upon the loose earth. I t  was the pro- 
vince of the jury ultimately to decide (Russell v. R. R., supra) 
whether the engineer exercised reasonable care or such as the ideal 
prudent man would have exercised under such circumstances. There 
was testimony tending to show that the engineer might have stopped 
the train after the plaintiff's condition could have been seen and 
understood by him. Was the engineer in the habit of passing through 
the cut? Did he know that the earth which had slid off the embank- 
ment was insecure as a footing for one seeking safety from a passing 
train? If in the exercise of such care as would have characterized a 
prudent man in the management of his own affairs he would have had 
reasonable ground to believe that to persist in the effort to pass the 
plaintiff would be to subject him to peril, then the defendant company 
was answerable for his negligent failure to avail himself of 
the last dear  chance to avoid the injury. These are questions (1092) 
which may arise on another trial, and the jury must be left 
to determine whether, under all the circumstances, the engineer might 
by the exercise of proper care have seen that he was in peril and stop- 
ped the train in time to avert the accident. 

For the error in charging that the leaving of the loose earth in the 
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cut was deemed, in law, the proximate cause of the injury the de- 
fendant is entitled to a 

New Trial. 

CLARK, J., dissenting: The last liability, or "last clear chance," as 
it is called, was with the defendant. Take the analogous case of a man 
walking on the railroad track at  night, and who is run over by reason 
of the engine having no headlight. Troy v. R. R., 99 N. C., 298. There 
the walking on the railroad track at night is contributory negligence, 
and the negligence of the defendant in not carrying a headlight be- 
gan before the act of the plaintiff, but it was a continuing neglect, 
and continued after the contributory negligence of the plaintiff, and 
was the proximate cause of the injury, for if there had been a head- 
light the plaintiff could by the exercise of due diligence have been 
seen in time to have prevented the injury, or the plaintiff would have 
seen the engine in time to have gotten off the track. Here the 
contributory negligence, if it was such, in going back through the 
cut when the train had failed to appear, was not the proximate cause 
of the injury. The plaintiff stepped off the track in full time to avoid 
being hurt, and his being in the cut was not, per se, the cause of the 
injury, but it was the treacherous condition of the earth which the 

defendant had allowed to slide down and fill up the side 
(1093) ditches. When the plaintiff, like a prudent man, stepped off 

the track, he stepped upon this nian trap which the negligence 
of the defendant had prepared for him. As in the case of the engine 
running without a headlight, the negligence of the defendant began 
before the contributory negligence of the plaintiff, but it was a con- 
tinuing negligence and supervened effectively after the contributory 
negligence of the plaintiff, and but for such negligence continuing till 
after the act of the plaintiff the attempt of the latter to save himself 
by stepping off the track on to the side would have been successful. 
This negligence of the defendant mas therefore the "last act," or, in 
other words, the "proximate cause" of the injury. The mere going in- 
to the railroad cut, however, could not in fact be contributory negli- 
gence. They are not, per se, dangerous places, like trestles. The court 
therefore committed no error in the instruction excepted to, which was, 
"If the plaintiff stepped from the track onto the enibankmel?t in time - 
to avoid a collision with the train and the bank gave way on account of 
being loose dirt, which had slid into the road from time to time and 
been permitted to remain on the becl, then the giving way of the 
bank would be the proximate cause of the injury, and the defendant 
would be liable in damages for the injury." I t  was the duty of the 
defendant to have this cut, through which the plaintiff, as its track 
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walker, had to pass, in a safe condition. Its failure to do so was the 
proximate and effective cause of the injury. The evidence is: "The 
loose dirt had fallen in the cut and filled it up over the ends of the 
cross-ties, and in many cases over the rails, " " " and made a 
kind of embankment of loose earth. There was no place fixed for a 
track walker to get out of the way of a passing train." The plaintiff 
testified that, the train being late, he was walking through the cut 
again to see that everything was safe. He saw the train, fifty 
yards off, and got out on the bank, which, being in a defective (1094) 
condition, slid down, carrying the plaintiff under the car 
wheel, his leg being cut off close to the hip and other severe injuries 
being inflicted. There is sufficient interval between the walls and the 
track, but the loose earth had slid in, filling i t  up to the ends of the 
cross-ties. Soon after this accident the cut was cleaned out, and wit- 
nesses testified that a nian now stepping off the track in the cut would 
be perfectly safe from any passing train. The section foreman testi- 
fied that he told the plaintiff to walk through the cut and back, be- 
fore the train came, to see that the track was safe, and that he gave 
the plaintiff no instruction what to do if the train was late. The train 
being late, the plaintiff went through the cut again to see if all was 
safe, and on returning was hurt, as above stated. The conduct of the 
plaintiff shows neither contributory negligence nor disobedience of 
orders, bat a faithful and intelligent compliance with the spirit of his 
instructions, which were to see that the cut was safe before the pas- 
sage of the train. His duty was to stand at the mouth of the cut, to 
wave the engine down if the cut was not safe. And how could he do 
that, when the train was over an hour late, except by again patrolling 
the cut?  He had done this, and was returning to his post when the 
injury occurred, not from being in the cut, which was wide enough 
for his safety, but by the treacherous condition of the soil, which had 
slid in, and which the defendant had negligently permitted to reniain 
in close and dangerous proximity to the track. From the evidence, the 
cut required frequent inspection, and, the train being detained, the 
plaintiff was in the discharge of his duty and disobeying no express 
orders when again passing through the cut. I t  was the duty of the 
defendant to provide a safe place for its employees to work, and the 
cut, as then filled up, was unsafe for a track walker who 
might be met in the cut, while inspecting the track, by a (1095) 
belated train, as plaintiff was. The plaintiff had no knowl- 
edge of the danger, this being at  night and his first tour of dnty at 
that cut. I t  was in evidence that the plaintiff took every precaution 
in patrolling the cut, by stopping again and again to listen. I n  
Owens v. R. R.;88 N .  C., 502, it was held that the railroad was liable 
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for injury to an employee caused by the sliding in of the dirt in a 
cut, if (as in the present case) the employee was not guilty of contrib- 
utory negligence. 

The court properly instructed the jury, "If the plaintiff was in- 
structed to watch the cut, and after waiting at  the east end for a con- 
siderable time and finding the train did not come, and knowing the 
condition of the weather and the condition of the cut and its liability 
to landslides, he went through the cut to the west end, and then stop- 
ped and listened again, and, not hearing the engine, he again entered 
the cut, and from time to time stopped and listened for the train, 
and proceeded towards the east end, and about the middle of the cut 
the train came upon him and he attempted to get out of the way, as  
alleged, and, owing to the steepness of the bank of loose dirt and its 
soft condition, due to the excessive rains, he was thrown under the 
train and injured, as alleged, then he was not guilty of contributory 
negligence. " 

The other exceptions are without merit. 

Cited: Lloyd v. R. R., ante, 1014; Sheldon v. Asheville, 119 N.  C., 
610; john so^ v. R. R., 122 N .  C., 958; Graves v. R. R., 136 N.  C., 11. 

S. J. XCHULHOFER v. THE RICHMOND AND DANVILLE RAILROAD 
COMPL4NY 

ACTIOX IN TORT OR EX CONTR-~CTU-JURISDICTION OF JUSTICE O F  THE PEACE- 
ELECTION OF PLAINTIFF-PRACTICE. 

When an  action brought before a justice of the peace can be maintainetl either 
for  breach of a contract or in t o r t  for  negligence, and the complaint can be 
fairly construed as based on either form, the courts, in favor of jurisdiction 
will regard the cause of action to be em contractu.  

APPEAL from a-justice of the peace, heard before Robinson, J., at  
Fall Term, 1895, of HAYWOOD, upon the complaint and demurrer, as  
follows : 

Plaintiff complains that he had shipped to him from Savannah, 
Ga., on 3 December, 1891, three horses, from Younglove & Goodman, 
on the defendant's line of railroad; that the defendant, the Richmond 
and Danville Railroad Company, carelessly and willfully permitted 
the said stock to remain in an open stock car, exposed to the rain and 
wind and cold from Sunday evening till late in the morning of Mon- 
day, without notice to the plaintiff or his agent, and that by reason of 
such exposure and neglect one of the plaintiff's horses took sick and 
died, and that the plaintiff and consignor paid the freight on said 

692 
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stock, amounting to $34.25, to defendant's agent at Waynesville; also 
the feed of the stock while in transit. I t  was defendant's contract to 
deliver said stock in good condition; and by reason of defendant fail- 
ing to comply with the contract, and on account of the neglect and by 
failing to properly care for and shelter said stock, the plaintiff has 
been greatly damaged, to-wit, $190. 

The defendant demurred to the jurisdiction of this court, ( 1097 ) 
and said that if the stock described in this action mere damag- 
ed, which defendant denied, it is in the nature of a tort and did not 
arise under contract. His Honor, being of opinion with the defen- 
dants, sustained the demurrer and gave judgment dismissing plain- 
tiff's action, to which judgment plaintiff excepted and appealed. 

Ferguson (e. Ferguson for plaintiff. 
G.  F. Bason and J .  M.  1Jfoody for defendant. 

CLARK, J. The cause of action could be sustained either for dam- 
ages for breach of the contract of safe delivery or in tort for negli- 
gence. The plaintiff; having brought the action before a justice of the 
peace "for $190, due by contract," evidently elected to sue ex con- 
t r a c t ~ .  When the action can be fairly treated as based either on 
contract or in tort, the courts, in favor of jurisdiction, will sustain the 
election made by the plaintiff. Brittain v. Payne, ante, 989; Bowers 
v. R. R., 107 N. C., 721; Stokes v. Taylor, 104 N.  C., 394. 

The judgment disniissing the action is 
Reversed. 

Cited: Sums v. Price, 119 N.  C., 574; Parker v. Express Co., 132 
N.  C., 130; White u. Eley, 145 N.  C., 36; Mitchem v. Pasour, 173 N. 
C., 488. 

CYNTHIA RUSSELL v. CAROLINA CENTRAL RAILROAD COMPANY 

1. I t  is negligence for an engineer of a moving train to fail to give some signal 
of its approach to a crossing of a public highway or a crossing habitually 
used by the public. 

2.  A person approaching a railroad crossing should diligently look out for ap- 
proaching trains. A failure so to do constitutes contributory negligence; 
but a failure to be on the lookout because of the omission of the servants 
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of the railroad to give the usual and proper signals is  not contributory 
negligence. 

3. A person mho drives up to a railroad crossing where gates are kept, mhich it 
is  the custom of the railroad company to have closed when danger to the 
passage of vehicles may be expected, is not negligent if he drive through 
such gates, when open, without stopping to look or listen for the approach 
of a train. The same rule applies where i t  is  the custom of the railroad 
company to keep sentinels a t  crassings to  warn people of anticipated danger. 

4. The relative rights and powers of the court and jury in  actions involving ques- 
tions of negligence and contributory negligence may be defined thus: ( a )  
Where the facts are  undisputed, and but a single inference can be drawn 
from them, it is the exclusive duty of the court to determine whether the 
injury was caused by the negligence of one or the concurrent negligence of 
both of the parties. (b)  Where the testimony is conflicting upon any ma- 
terial point, or more than one inference may be drawn from it, it is the 
province of the jury to  find the facts or make the deductions. (c)  I t  i s  
the duty of the judge to instruct the jury, when requested to  do so, whether 
in any given phase of contradictory evidence, or in case a n  inference fairly 
deducible from the testimony, or any aspect of it, should be drawn by them 
either of the parties would be deemed culpable in law. (d)  Where the 
testimony is conflicting, or fair  minds may deduce more than one conclusion 
from it, i t  is  the province of the jury, under instructions from the judge, to  
determine whether either of the parties failed to exercise reasonable care 
or to  use such diligence as  a prudent man in the conduct of his own affairs 
would have exercised under all the surrounding circumstances. (e)  I t  is  
not the duty of the judge, without special request, to  instruct upon every 
possible aspect of the evidence or as  to every conceivable deduction of fac t  
which may be drawn from it. 

(1099) ACTION tried before Timberlake, J., at August Term, 1895, 
of UNION. 

Verdict and judgment for plaintiff. Defendant appealed. 
The following issues were submitted to the jury, and agreed to, 

except the third, which was objected to by the defendant, upon ground 
that there was no evidence to support it, to-wit: 

1. "Was the plaintiff injured, as described in the complaint, by 
the negligence of the defendant railroad company ? "  Answer: "Yes." 

2. "If so, did plaintiff contribute to her injury by her own negli- 
gence ? " Answer : "No. " 

3. "Could the defendant, by the exercise of reasonable care and 
prudence, have avoided the injury?" 

4. "What damage, if any, has the plaintiff sustained l2 " Answer : 
" One thousand dollars. " 

The court told the jury, if they found the first issue "Yes" and 
the second issue "No," not to answer the third issue, and hence there 
was no response thereto. 

Defendant asked for following special instructions : 
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1. "The burden is on the plaintiff to show that the negligence of 
the defendant was the proximate cause of the injury she received, and 
unless she shows this by a preponderance of .the evidence she 
cannot recover, and the answer to the first issue should be (1100) 
'No.) 

2. "If the plaintiff, or her husbancl, by the exercise of her senses, 
could have seen or heard the approaching train, and failed to do so, 
and her injury was caused thereby, it was negligence on her part, and 
she cannot recover, and the answer to the second issue should be 'Yes.' 

3. "Under the circumstances of the case, as shown by the evidence, 
i t  was the duty of the plaintiff and her husband to stop, look and listen, 
to tell whether a train was approaching, and if she failed to do so, 
and her injury was caused thereby, this is contributory negligence, and 
she cannot recover, and you will answer the second issue 'Yes.' 

4. "Although the engineer may have failed to give the blows for 
the crossing, still it was the duty of the plaintiff and her husband to 
stop, look and listen before attempting to cross the track, and if she 
failed to do so, and her injury was caused thereby, she cannot recover, 
and the answer to the second issue would be 'Yes.' 

5. "That if the plaintiff, or her husband, before reaching the 
crossing on the Georgia, Carolina and Northern Railway, could have 
seen or heard the approaching train, and failed to do so, and her in- 
jury was caused thereby, this would be contributory negligence on her 
part, and she could not recover, and your answer to the second issue 
should be 'Yes'; and this would be so even if the defendant did not 
give the blow for the crossing. 

6. "That if the plaintiff, or her husband, at  anj7 time after pass- 
ing the crossing on the Georgia, Carolina and Northern Railway, had 
stopped the buggy, looked and listened, and could have seen or heard 
the approaching train, and failed to do so, and her injury was 
caused thereby, this would be contributory negligence, and she (1101) 
cannot recover, and your answer to the second issue will be 
'Yes';  and this would be so even if defendant did not blow for the 
crossing. 

7. "When a railroad crosses a public road, on a level or at  a 
grade, the railroad has the right of way, and persons traveling on the 
public road must yield precedence to the train; and if the plaintiff, or 
her husband, b y  the exercise of ordinary care, could have seen or heard 
the train at anj- point far enough from the crossing on the Carolina 
Central Railroad to have stopped the horse before reaching the cross- 
ing and avoided the collision, and failed to do so, this would have been 
contributory negligence, and plaintiff could not recover, and you should 
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answer the second issue 'Yes' ; and this would be so even if, defendant 
did not blow for the crossing. 

8. "That if the view of the line of railroad was partially obstruct- 
ed from the public road, the plaintif£ and her husband traveling in a 
top buggy, top up, with sicle curtains, the opportunity to turn from the 
road from the Georgia, Carolina and Northern crossing to the Carolina 
Central crossing unsafe, the distance being about 290 feet, it was the 
duty of the plaintif£ and her husband to exercise a high degree of care 
before making either crossing, and to take every prudent precaution 
to avoid a collision-stop, look and listen-even if no regular train 
was expected to pass, or if the railroad had not given notice of its ap- 
proach; and if plaintif£ and her husband failed to do so, and her in- 
jury was caused thereby, she cannot recover, and you should answer 
the second issue 'Yes.' 

9. "If you answer the second issue 'Yes,' you need not answer 
the third issue. 

10. "If you answer the first issue 'No,' you need not answer the 
second and third issues. 

11. "That if the defendant road blew for the road crossing, you 
will answer ........ issue 'No.' 

(1102) 12. "That if the defendant gave any signal of its approach 
to the crossing sufficient to alarm the plaintiff of its approach, 

you will answer the first issue 'No.' 
13. "That if the jury believe the engineer was keeping a proper 

lookout, and after he discovered the plaintiff used every effort that he 
could with the appliances at his command to avoid the collision, and 
was unable to do so, you will answer the third issue 'No.' 

14. " I t  was not the duty of the engineer to stop and look out on 
the track of the Georgia, Carolina and Northern Railway farther than 
he was traveling in its direction, viz., a t  the junction switch of the 
Carolina Central Railroad and the Georgia, Carolina and Northern 
Railway; that it was his duty and that of his fireman to keep a proper 
lookout on the Carolina Central Railroad, so far  as their duties would 
permit, and if they did so, and could not and did not see the plaintiff's 
buggy until i t  crossed the Georgia, Carolina and Northern, seventy- 
eight to ninety yards from the Carolina Central crossing, and when 
they saw that the buggy did not stop, and a t  that time they were so 
near the Carolina Central crossing that then the engineer could not 
stop his train with the appliances at hand, and that he made every 
effort that could be made with the appliances at  hand, the plaintiff 
could not recover, a i d  it would be the duty of the jury to answer the 
third issue 'No. ' " 

696 
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In  lieu of the special instructions asked by the defendant, the court 
charged the jury as follows : 

For No. 1: Given exactly, with the addition that the third issue 
should be answered "No." 

For No. 2 :  "If the plaintiff, or her husband, by the exercise of 
their senses, could have seen or heard the approaching train, and failed 
to do so, and her injury was caused thereby, it was contributory negli- 
gence on her part, and the answer to the second issue should be 'Yes.' " 

For No. 3 : "Under the circunistances of this case, as shown by the 
evidence, it,was the duty of the plaintiff and her husband to 
look and listen, to tell whether a train was approaching, and (1103) 
if she failed to do so, and her injury was caused thereby, this 
was contributory negligence, and yon will answer the second issue 
(Yes.' " 

For No. 4 :  "Although the engineer may have failed to give the 
blows for the crossing, still it was the duty of the plaintiff and her 
husband to look and listen before attempting to cross the tracks, and 
if she failed to do so, and her injury was caused thereby, she is guilty 
of contributory negligence, and the answer to the second issue should 
be 'Yes.' But if you should further find that if the engineer had rung 
the bell or sounded the whistle at a reasonable distance from the cross- 
ing, and he failed to do it, and the locality and position of plaintiff 
was such that she could have heard said signal if it had been given, and 
would not have attempted to cross, notwithstanding she did not look 
and listen, in this event the proximate cause of plaintiff's injury would 
be defendant's negligence, and you will answer the third issue 'Yes.' " 

For No. 5 : Given exactly as requested, .except the clause "and she 
cannot recover" was stricken out. 

For No. 6 :  "That if the plaintiff, or her husband, at any time after 
passing the crossing on the Georgia, Carolina and Northern Railway, 
had looked and listened, and could have seen or heard the approaching 
train, and failed to do so, and her injury was caused thereby, this 
would be contributory negligence, and your answer to the second issue 
will be 'Yes'; and this would be so even if defendant did not blow for 
the crossing. " 

For No. 7 :  "When a railroad crosses a public road, on a level or 
at a grade, the railroad has the right of way, and persons traveling 
on the public road must yield precedence to the train ; and if the plain- 
tiff, or her husband, by the exercise of ordinary care, could have seen 
or heard the train at  any point far  enough from the crossing 
on the Carolina Central Railroad to have stopped the horse be- (1104) 
fore reaching the crossing and avoided the collision, and fail- 
ed to do so, this would be contributory negligence, and you should 
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answer the second issue 'Yes'; and this would be so even if defendant 
did not blow for the crossing. Yet those in charge of trains are bound 
to give reasonable warning, so that a person about to cross may stop 
and allow the train to pass; and if you should further find said marn- 
ing was not given, as before explained, and, further, that if i t  had 
blown plaintiff would have heard it axid not attempted to cross, your 
answer to the third issue would be 'Yes.' " 

For No. 8 : Given exactly, except the clause, "she cannot recover," 
just at the close, was stricken out. 

Nos. 9, 10, 11 and 12 were refused. 
, Nos. 13 and 14 were given. 

For No. 15: Given exactly, with tlie addition, "provided, further, 
you find that the signal was given at a reasonable distance froin the 
crossing. ' ' - 

The court also gave tlie following instructions, asked for by plain- 
tiff: 

"The law devolves upon the defendant company the duty to give 
due .and proper signals when approaching crossings, so as to warn 
travelers of the approach of their trains ; and if in this case the defen- 
dant failed to give such signal at  a reasonable distance from crossing, 
either by blowing the whistle or ringing the bell, the defendant was 
guilty of negligence; and if such failure was the proximate cause of 
plaintiff's injury the jury should answer the first and third issues 
'Yes.' 

"The law devolves upon the defendant company the duty to keep 
a diligent outlook for travelers in operating its trains when approach- 
ing public crossings, and especially is this true in cities and populous 

towns, where a higher degree of care is required than when 
(1105) in the open country; and if in this case the defendant com- 

pany failed to keep such lookout, and such failure was the 
proximate cause of plaintiff's injury, the jury should find the third 
issue 'Yes. ' 

"Even if the jury should believe the plaintiff was careless in ex- 
posing herself, yet if she would not have gone on the crossing but for 
the negligence of the engineer in failing to give proper signal, if he did 
so fail, defendant would still be liable for damages resulting from the 
collision, and you should answer the third issue 'Yes.' 

"If the defendant's engineer could, by the use of appliances he 
had at  hand, after he saw and realized plaintiff's peril, have so checked 
his speed as to have avoided injury, without endangering his train or 
persons on it, and he failed to do so, the jury should answer the third 
issue 'Yes. ' 

"If the defendant's engineer could, by the exercise of a vigilant 
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outlook, have seen plaintiff's danger in time to check his speed and 
avert the danger, with the appliances he had at  hand, without danger 
to his train or persons on it, and failed to keep such outlook and to 
discover plaintiff's peril, and such failure was the proximate cause of 
plaintiff's injury, the jury should answer the third issue 'Yes.' 

"If the jury should find the first issue 'Yes,' or the third 'Yes,' 
or both 'Yes,' you will consider what damage, if any, plaintiff has sus- 
tained, and in passing upon this you may properly take into consider- 
ation any and all losses they may find from the evidence the plaintiff 
is likely to sustain in future resulting from loss of time, loss from 
inability to perform physical or mental labor, loss of capacity to earn 
money, and practical suffering of body and mind, which are the ini- 
mediate and necessary consequences of her injury. There is no evi- 
dence of any expenditure for medicine or doctors' bills, and you will 
not consider this. 

After recapitulating the evidence and giving fully the con- 
tentions of both parties, the court charged the jury as follows : (1106) 

On first issue : "If you find that the engineer failed to give 
the signal, either by blowing the whistle or ringing the bell, at a reas- 
onable distance from the crossing, such as described by the witnesses, 
this would be negligence, and you would answer the first issue 'Yes.' 
If you find the signal was given at a reasonable distance, then you will 
answer the first issue 'No.' " Defendant excepted to this charge. 

On second issue : "The law imposes on the plaintiff the duty to look 
out for the approach of the trains and to observe all reasonable pre- 
cautions before attempting to cross the track, and if you find that she 
did not look and listen to ascertain if a train was coming, and observe 
all reasonable precautions to avoid danger, you will find the second 
issue 'Yes.' If she did look and listen, and observe all reasonable pre- 
cautions, you will find that issue 'No.' " Defendant excepted to this 
charge. 

On third issue: "If you fin< the first and second issues 'Yes1-that 
is to say, if you find plaintiff failed to look and listen and observe 
reasonable precautions before crossing-and further find that the 
engineer failed to give the signal, as before explained in these instruc- 
tions, still, if you further find that if he had given such signal she 
would have heard same and mould not have attempted to cross, defen- 
dant's negligence would be the proximate cause of plaintiff's injury, 
and you will find the third issne 'Yes.' " Defendant excepted to this 
charge. 

On third issue : "If you find the first and second issues 'Yes'-that 
is to say, if you find plaintiff failed to look and listen and observe all 
reasonable precautions before crossing-and further find that the 
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engineer failed to give the signal, as before explained in these instruc- 
tions, still, if you further find that the engineer saw said plain- 

(1107) tiff in time to check his speed and avert the danger, with the 
appliances at hand, without danger to his train or persons on 

it, then the defendant failecl to use reasonable care and prudence, and 
you will answer the third issue 'Yes.' " Defendant excepted to this 
charge. 

On third issue: "If you find the plaintiff failed to look and listen, 
and the defendant failecl to give the signal as before explained, and 
further find that if such signal had been given she would not have 
heard it without looking and listening, and would have gone on, you 
will answer the third issue 'No,' unless, as before explained, you 
should find that the engineer saw plaintiff in time to check his speed, 
avert the danger, and failed to use reasonable care and prudence." 
Defendant excepted to this charge. 

On third issue: "If you find that, after seeing plaintiff, the engi- 
neer used reasonable care and prudence to stop the train, you will 
find the third issue 'No,' unless you should find, as before explained, 
that if proper signals had been given plaintiff could have heard the 
train and not attempted to cross, notwithstanding her failure to look 
and listen." Defendant excepted to this charge. 

On fourth issue: "You will allom1 a reasonable satisfaction for loss 
of both bodily and mental powers, or for actual suffering, both of body 
and mind, which are the necessary and immediate consequences of her 
injury." Defendant excepted to this charge. 

The court fully explained to the jury which instruction applied 
to the different issues, and told them not to consider the third if their 
answer to the first should be "Yes" and to the second "No." 

Defendant moved for a new trial: "For error in the court for ad- 
mitting incompetent testimony and refusing to admit compe- 

(1108) tent testimony, as appears from exceptions in this statement; 
for error of the court in giving instructions excepted to by 

defendant in this statement; for error of the court in refusing to give 
instructions asked for by defendant." And defendant further ex- 
cepted to the submission of the third issue. 

Prank  I. Osborne for  plaint i f f .  
McRae & D a y  for de fendant .  

AVERY, J. I t  is the duty of an engineer in charge of a moving 
train to give some signal of its approach to the crossing of a public 
highway over a railway track or to a crossing which the public have 
been habitually permitted to use; and where he fails to do so, the rail- 

700 
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way coapany is deemed negligent and answerable for any injnry due 
to such omission of duty. Hinkle v. R. R., 109 N.  C.,  472; Randall v. 
R. R., 104 N .  C.,  410 ; Gilnzore v. R. R., 115 N. C., 657. 

On the other hand, it is ordinarily the duty of a person who is cp- 
proaching a crossing of a railway track, though not at the time fixed 
by the schedule for the passing of any train, to malie diligent use of 
his senses in order to discover whether there is reason to apprehend 
danger of a collision, and the failure to do this usually constitutes 
contributory negligence; and where the injury might have been avert- 
ed by taking such precaution, the plaintiff cannot recover. But where 
a plaintiff does listell and look, and is inducel to go upon the track 
because of the failure of the railroad company to give a signal at the 
usual place in approaching a crossing, the ensuiq  injur>-, in case of 
a collision, is attributed to the omission of the Company to \~-arn such 
person of danger, and not to his carelessness. Hinkle v. R. R., 
supra. And even where the plaintiff exposes himself to dan- (1109) 
ger, if he is induced to incur the risk because of the failure 
to sound the whistle or ring the bell at the usual place, the omission to 
listen and look is deened excusable or not culpable, because he is 
misled by the conduct of the company. Alezander v. R. R., 112 N. 
C., 720, 734. A person is careless when he neglects to provide against 
danger that he has reasonable ground to apprehend, or against dele- 
terious consequences that are the natural or probable result of his act. 
Tillett v. R. R., ante, 1031. 

A person who drives up to a crossing in a town or city, where it is 
the custom to close the gates so as to prevent the passage of vehicles 
when trains are approaching and to open them when there is no dan- 
ger, is not negligent if he drives through such gate, when open, with- 
out stopping to look or listen. The same rule applies where the com- 
pany is accustomed to keep a sentinel on post to give warning of dan- 
ger and a person is induced to drive upon the track because the watch- 
man is not on duty. The plaintiff had a right to expect that the com- 
pany would not omit to give the usual alarm, and was not culpable for 
acting upon that supposition. Hinkle v. R. R., supra. 

The three issues are not in the form suggested and declared in 
Nathan v. R. R., ante, 1066, to be ordinarily best. But this is not the 
ordinary case of negligence on the part of a defendant, intervening 
as an operative cause of injury after the carelessness of a plaintiff. 

The question whether the plaintiff had been thrown off her guard 
by the omission to give the signal was preliminary to and very distinct 
from the inquiry whether the engineer might by reasonable care have 
discovered that she was in danger in time to have averted the accident, 
notwithstanding her previous carelessness. Here, if the jury be- 
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(1110) lieved that the plaintiff was induced to expose herself by the 
failure to give the alarm, i t  was their duty to find in answer 

to the first issue that the injury was due to the defendant's negligence, 
and, in response to the second issue, that she was not culpable for ex- 
posing herself to danger. The question whether under any given cir- 
cumstances it would have been a prudent precaution to stop, as well as 
listen and look, in order to acquire more accurate information as to the 
peril of going upon the track, is a mixed one, and it is the peculiar 
province of the jury to pass upon it. I n  Gilmore v. R .  R., supra, the 
Court held that it was for the jury, in view of all the testimony as to 
the surrounding circumstances, to say whether it was imprudent for 
the plaintiff to venture upon the track with his team. This ruling, it 
is contended, is in conflict with the principle laid down in E m r y  v. 
R .  R.,  109 N.  C., 589, and it must be admitted that this is true. If the 
rule of the prudent man is not to be given as a guide to the jury, then, 
where a case is submitted to them because the evidence is conflicting, 
or for the reason that more than one inference can be drawn, it follows 
as an inevitable conclusion that the court must anticipate every hypo- 
thetical phase which might arise out of the contradictory testimony and 
all of the varying deductions which might be drawn, and tell the jury 
beforehand whether, in any aspect presented by a possible find,ing of 
fact, the conduct of a party charged with negligence would come up 
to or fall short of the legal standard of the ideal prudent man. In  
every instance where the trial judge fails to work out and present all 
possible colnbinations of fact, or all inferences fairly deducible from 
the evidence, the jury must be left, despite the ironclad rule laid down 

in the leading opinion in Emry's  case, to determine whether 
(1111) the facts as found by them were characteristic of a prudent 

or imprudent man. But Gilmore's case was one where more 
than a single inference was deducible, and it mas held to be the office of 
the jury not only to make the deductions, but to apply the rule of the 
prudent man to them after they were made. This ruling is utterly ir- 
reconcilable with that in Entry's case. But while in Tillett v. R .  R.,  
ante, 1031, Enzry's case was conceded to be authority upon this point, 
the later case of Hinshaw v. R .  R.,  ante, 1047, can be construed in no 
other way than as overruling Emry's  case. 

The substance of the rule, as stated in Eynry's case, was that when 
the facts were controverted, or the inferences to be drawn from them 
were doubtful, the just must find the facts or draw the inferences, and 
"the court must instruct them as to the law applicable to the same." 
The court cannot instruct upon a state of facts not yet found, and 
unless the judge, of his own motion, or with the aid of counsel, can an- 
ticipate every conceivable aspect of the testimony upon which a ver- 
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dict might be based, there must be left some hypothetical phase of it 
which, if adopted, mould leave the jury with no better or other guide 
than that furnished by the standard of the ideal prudent man. I n  
overruling Entry's case this Court substitutes, necessarily, the rule pre- 
vailing in England and adopted by the Supreme Court of the United 
States and the courts of almost all of the States for that therein laid 
down. 

The relative rights and powers of the court and jury in the trial 
of actions raising issues as to negligence and contributory negligence 
may be defined as follows: 

1. Where the facts are undisputed and but a single inference can 
be drawn fronl them, it is the exclusive duty of the court to determine 
whether an injury has been caused by the negligence of one or the 
concurrent negligence of both of the parties. 

2. Where the testinlony is conflicting upon any material 
point, or more than one inference may be drawn from it, i t  (1112) 
is the province of the jury to find the facts or make the de- 
ductions. 

3. I t  is the duty of the judge to tell the jury, at.the request bf 
counsel, whether in any given phase of contradictory evidence, or in 
case an inference fairly deducible from the testimony or any aspect 
of it should be drawn by them, either of the parties would be deemed 
in law culpable. 

4. Where the testimony is conflicting, or fair minds may deduce 
more than one conclusion from it, it is the province of the jury, after 
hearing such instructions as may be submitted by the court for their 
guidance, to determine whether either of the parties charged with 
negligent omission failed to exercise reasonable care or to use such 
diligence as a prudent man in the conduct of his omrn affairs would 
have exercised under all of the surrounding circumstances. 

5. I t  is not the duty of the misi prius judge to instruct, without 
special request, upon every possible aspect of the evidence or as to 
every conceivable deduction of fact which may be drawn from it. 
Morga?z v. Lewis, 95 N.  C., 296; Brown v. Calloway, 90 N. C., 118. 

While we see no error in the instruction given in relation to the 
third issue, it is not material to discuss it. The jury, under the in- 
struction given, must have concluded that the defendant negligently 
omitted to give the signal, and that the plaintiff was not culpable, and 
hence have deemed i t  unnecessary to respond to the third issue. The 
judgment is 

Affirmed. 
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Cited: Styles v. R. R., ante, 1089; Willis v. New Bern, ante, 138; 
Turrzer v. Lumber Co., 119 N.  C., 400; Sheldon v. Asheville, ib., 610; 
McCracken v. Smathers, ib., 619; Mayes v. R. R., ib., 769; Little v. 
R. R., ib. ,  778; Mesic v. R. R., 120 N.  C., 491; Pernell v. R. R., 122 
N. C., 847 ; Norton v. R. R., ib., 935 ; Powell v. R. R., 125 N .  C., 374 ; 
Printiqzg Co. v. Raleigh, 126 N. C., 522; Bradley v. R. R., ib., 738; 
Haltona v. R. R., 127 N. C., 257; Butts v. R. R., 133 N.  C., 83; Cowles 
v. Lovin, 135 N. C., 491; Graves v. R. R., 136 N.  C., 10;  Extinguisher 
Co. v .  R. R., 137 N. C., 284; Stewart v. R. R., ib., 690; Rumsbottonz v. 
R. R., 138 N. C., 41; &!arks v. Cotton Mills, ib., 404; Cooper v. R. R., 
140 N.  C., 220, 225, 227; Brown v. Durhanz, 141 N. C., 253; Rufin v. 
R. R., 142 N .  C., 127 ; Hodgin v. R. R., 143 N .  C.,  96 ; Dermid v. R. R., 
148 N. C., 190; Barris v. R. R., 151 N .  C., 487; Jenkins v. R. R., 155 
N. C., 204; Osborne v. R. R., 160 N. C., 312; Johnson v. R. R., 163 N .  
C., 447; Alexander v. Statesville, 165 N .  C., 531; McAtee v .  Mfg. Co., 
166 N .  C., 456 ; Clark v. Wright, 167 N.  C., 649 ; Buchanm v. Lumber 
Co., 168 N .  C., 45 ; Lloyd v. R. R., ib., 649. 

(1113) 
STATE v. GABRIEL THOMAS 

1. The recent decisions of this court upon the distinction between murder in the 
first and second degrees and manslaughter reviewed and distinguished by 
AVERP, J .  

2. On an indictment for murder the omission of the judge to explain to the jury 
the application of the testimony to  the theory of murder in the second 
degree is error. 

3. Where a husband beat his ~ ~ i f e  and she died in consequence-her neck being 
broken somehow in the scuffle--and during the beating the husbaud said 
he mould "take something and kill her," but in fac t  used no deadly 
weapon in killing her, the use of the eipression, under the circumstances, 
is  not evidence of such a specific premeditated intent to take life as  will 
constitute murder in the first degree. 

CLARK, and ~LIOXTGOXERY, JJ . ,  dissent. 

INDICTMENT for murder, tried before Greene, J., at Fall Term, 
1895, of PAMLICO. 

The prisoner was indicted for the murder of Louisa Thomas, his 
wife. The evidence was as follows: 

Daniel Simmons testified: "On 12 Ju ly  last, near the mouth of 
Trent Creek, I was fishing. Prisoner and his wife passed us in a boat. 
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I spoke. They went down, stopped, and fished a little, then went to 
Mason's Point, fastened the boat to a poplar stake, on Bay River. 
George Jones and I passed them, and they came back. We fastened 
our boat and went to fishing. Directly I heard a screaming down a t  
Mason's Point, looked around and heard a beating, like striking with 
a fishing pole. This went on for five or ten minutes. I heard an argu- 
ment between the prisoner and his wife; heard him say, 'If you don't 
hush I will take something and kill you.' Directly after that I heard 
a heavy lick. I looked down that way and saw him in the boat ; could 
not see her. After I missed her, he struck two more heavy 
licks. Immediately after he struck those licks he stooped (1114) 
down, picked his wife up and threw her overboard. Then 
he stood up in the boat, looked around a minute or so, unloosed his 
boat and came down where we were. George Jones, Malinda Russell, 
D. Best and Ed. Russell were there with me. George Jones and my- 
self were in one boat and the others in another, as far  apart as from 
here to the door. The wind was northeast. The prisoner was north- 
east of us. When he came up, he said something about ' the darling of 
his, all the friend he had, being overboard.' Malinda Jones asked 
him if he killed Laura. He said, 'No, I have not put my hands on 
her.' She said, 'Did I not hear you beating her? '  He said he did not 
put his hands on her. This was on Friday, about 5 o'clock P. M. On 
Saturday following, between 11 and 12 o'clock, the body was taken 
up. We went down to the place. The stake had been moved. We 
found her where the stake had been moved. This was the place where 
they were the day before. She was dead. I did not notice her condi- 
tion. " 

On cross-examination the witness stated that the prisoner asked 
him to go and help get her up. "When he first came to us he said he 
would knock her in the head. I was half-mile from the prisoner at  
the time. I have heard i t  said to be half-mile from Mason's Point to 
the mouth of Trent Creek." 

George Jones testified: "On 12 July, 1895, I was at the mouth of 
Trent River, in a boat. Prisoner and his wife were in a boat at  
Mason's Point, half a mile away. I was fishing; heard a screaming 
down the river. After the screaming, I stopped and looked down that 
way and saw his wife go overboard into the river. Prisoner was 
standing in the boat at the time. Then he left the stake and came to 
Malinda Russell's boat, which was 50 yards from where I was. 
As soon as he got there he complained that he had lost all the (1115) 
friend he had; applied to Daniel Simmons to get his wife up. 
Simmons said, 'You will have to get an officer.' I called Simmons' 
attention to it, and he said, 'Yes, I saw it.' " 
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D. Best testified: "I was near the mouth of the Trent, fishing; 
heard screaming down the river. Prisoner's wife kept crying. H e a d  
him say, if she did not hush he would knock her in the head. During 
the time she was crying there were two in the boat. Prisoner came 
up to us and asked Simmons to help him get his wife up ;  that she 
had fallen overboard. Simmons said he would have to get an officer. " 

Malinda Russell testified: "I was at  Swindell's Bay; could see 
Mason's Point, half a mile away; heard a woman scream-burst out 
crying. Prisoner told her if she did not hush he would knock her in 
the head, or burst her head, I don't remember which." 

Dr. Redding testified : "I am a practicing physician, since 1842. 
Examined the body on 15 July;  found it lying on platform. She was 
dead. I made a partial post-mortem examination; neck was broken. 
I made incision from base of skull. The bones of the neck were dis- 
located. This would produce instant death. Her lungs had collapsed ; 
no water in the body. She could not have been drowned; she was 
dead before she went into the water. I t  is possible for a fall to dis- 
locate the neck. I don't think a fall from the boat would be sufficient 
to produce the dislocation. ' ' 

H. R. Simmons testified: "I mas at AIasou7s Point, on south side, 
on the day mentioned. Prisoner and his wife were opposite ilfason's 

Point, in the boat-canoe, about twenty-four feet long and 
(1116) two feet deep. The bait gave out. I went ashore, and while 

there I heard a screaming up the river. Wind was northeast 
when I went ashore. Prisoner was at stake, and when I came out he 
was gone." 

His Honor charged the jury as follows: 
' 

"The burden of proof is upon the State to satisfy you beyond a 
reasonable doubt that prisoner feloniously slew the deceased. Prisoner 
is not required to show his innocence, and the fact that he has not gone 
on the witness stand or introduced any evidence is not to receive 
any consideration in your deliberations. The State is required to 
satisfy the jury, beyond a reasonable doubt, of the guilt of the 
prisoner; and if the State has so satisfied you, then your'next inquiry 
is as to what degree of crime has been committed-whether murder 
in the first degree, murder in the second degree, or manslaughter. 
The jury are instructed that, under our statute, the prisoner cannot 
be found guilty of murder in the first degree unless the jury are 
satisfied from the evidence, beyond a reasonable doubt, not only that 
he is guilty of feloniously killing the deceased, but i t  must further 
appear from the evidence, beyond a reasonable doubt, that such killing 
was done willfully, deliberately and with premeditation; that is, that 
it was done intentionally and with prior deliberation; and unless all 
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these appear from the evidence, beyond a reasonable doubt, the jury 
cannot find murder in the first degree. While the law requires, in 
order to constitute murder of the first degree, that the killing shall 
be willful and premeditated, still it does not require that the willful 
intent, premeditation or deliberation shall exist for any length of 
time before the crime is committed. I t  is sufficient if there was a 
design and determination to kill, distinctly formed in the mind at  any 
moment before or at  the time the blow was struck; and in this case, 
if the jury believe from the evidence, beyond a reasonable doubt, that 
prisoner feloniously struck and killed deceased, as charged in 
the indictment, and that before or at  the time the blow was (1117) 
struck he had formed in his mind a willful, deliberate and pre- 
meditated purpose and design to take the life of the deceased, and that 
the blow was struck in furtherance of that design and purpose, and 
death ensued from the effect of the blow, then he would be guilty of 
murder in the first degree. To constitute murder in the first degree 
there must have been an unlawful killing, done purposely and with 
premeditation and n~alice. If a person has actually formed the pur- 
pose maliciously to kill, and has deliberated and premeditated upon it 
before he performs the act, and then performs it, he is guilty of mur- 
der in the first d&gree, however short the time may have been between 
the purpose and its execution. I t  is not time which constitutes the 
distinctive difference between murder in the first degree and murder 
in the second degree. Deliberation and premeditation are essential 
in order to constitute murder in the first degree; it matters not how 
short the time, if the party has turned i t  over in his mind and weighed 
and deliberated upon it. Manslaughter is the unlawful and feloni- 
ous killing of another without any nlalice and without any mature 
deliberation whatever. If two persons fight upon a sudden quarrel, 
and one slays the other, having the passion suddenly aroused, and with- 
out malice, it is manslaughter. If the jury should believe from the 
evidence that the prisoner and deceased were engaged in a sudden 
quarrel and fight, and that the prisoner slew the deceased, then i t  
would be manslaughter. " 

The prisoner prayed the court to charge the jury that the denial 
of the prisoner of the charge of killing his wife at  the time he went up 
to the boat should be taken as evidence in his favor. This was given. 
The prisoner prayed the court to charge the jury that if they 
believed the evidence to be true it would not justify a verdict (1118) 
of murder in the first degree. This was refused, and prisoner 
excepted. 

There was a verdict of guilty of nlurder in the first degree, as 
charged in the indictment. The prisoner moved to set aside the ver- 
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diet, on the ground that it was against,the weight of evidence. The 
motion was overruled, sentence of death was pronounced, and t,21c! 

prisoner appealed. 

Attorney-General for the State.  
No cozcnsel contra. 

AVERY, J. Following the courts of Pennsylvania in the interpre- 
tation of a statute substantially in the same words, this Court con- 
strued the act of 1893 as imposing upon the State, where a conviction 
is asked for murder in the first degree, the burden of proving, beyond 
a reasonable doubt, not simply actual malice or a killing with a deadly 
weapon, from which malice would be presumed, but, in addition, that 
the killing was done in pursuance of "a deliberate, premeditated and 
preconceived design on the part of the prisoner to take the life7' of the 
deceased. S .  v. Puller, 114 N. C., 885. In  S .  v. Norwood, 115 N. C., 
789, which next came up for review, it was settled that if the prisoner 
once formed "the fixed design to take life " it was immaterial how soon 
after deliberately determining to do so the purpose was carried into 
execution. The prisoner in that case confessed to her mother that she 
wished "to get rid of" her baby, because it would prove such a bother 
to her the next spring, and she was "thinking how she would get rid 
of it," when it began to cry, and she stuck a pin down its throat and 
it strangled. The next indictment under this statute ( S .  v. McCormac, 

116 N. C., 1033) was one where there was circumstantial testi- 
(1119) mony tending to show the deliberate preparation of two pistols 

in the early part of the night (prisoner and deceased both hav- 
ing spent the night, till the killing was done at  2 o'clock in the morn- 
ing, at  the same house). I t  was further in evidence that, just before 
the killing, a witness stepped out into the yard, leaving a lamp burn- 
ing in the piazza, where the prisoner and deceased were, and that 
thereupon the light was extinguished by the prisoner, when, after 
walking off as if about to leave, he turned suddenly and shot the de- 
ceased, saying, as he fired, "Guess that will do you," and that he laid 
one of the pistols at  the feet of the dead man, exclaiming as he did so, 
"I reckon you will let me alone now." Except the testimony of the 
prisoner, there was no evidence tending to show that at  the time of the 
shooting there was any quarrel or dispute in progress, or that the de- 
ceased was talking with or even looking toward the prisoner. The 
court held that it was not error to submit to the jury, with proper in- 
structions, the question whether the testimony was sufficient to show 
beyond a reasonable doubt that the killing was done deliberately and 
after premeditation. The Court held also that it was not necessary 
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to show that the purpose to kill was conceived before that evening, 
spent at  the house where the killing was done. In  S. v. Covington, 
117 N. C., 834, the prisoner said, in his confession to a comrade: "I 
matched my chance and jumped on the old man and wrenched his 
pistol, and the old man hollowed 'Murder !' Then I shot him through 
the body. I aimed to  shoot him, and this must have been when I shot 
him through the neck." The prisoner had broken into the store of the 
deceased, and it was shown that the wound in the neck was fatal. 
There was no other evidence of the circumstances attending the kill- 
ing, except the confession, and it was held that i t  was not 
error to instruct the jury that the prisoner was either guilty (1120) 
of murder in the first degree or not guilty. The ruling rested 
upon the ground that, according to the confession, which was the only 
evidence, the prisoner "aimed" to kill, and formed the design to do 
so, not in the heat of passion aroused by a combat, but when the de- 
ceased had acknowledged that he was vanquished and with the mani- 
fest motive of concealing the crime of breaking into the store. In re- 
viewing these cases we find different combinations of facts and cir- 
cumstances, which, if believed, warrant a jury in finding that there 
is a "fixed or deliberate, premeditated and preconceived design" to 
take life, and they illustrate the application of the abstract rule. But 
this Court has never as yet ventured to give a more specific definition 
of the mental process which the Legislature intended to describe by the 
use of these words than the general one given in Puller's case. I t  is 
inaccurate to say that, whenever there is an intent to kill, the homicide 
belongs to the class of murders in the first degree; because i t  often 
happens that one of the parties to a fight conceives the purpose in the 
heat of the combat to take the life of his adversary, and carries i t  into 
execution by the use of a deadly weapon, and yet the offense is only 
manslaughter at  most, and may be excusable homicide. S. v. Wilcox, 
post, 1131. But in order to meet the requirements of the statute the 
State must show what is called a "specific intent." Wharton says (1 
Criminal Law, sec. 377) : "The general definition of the Pennsylvania 
and cognate statutes does not affect the common-law distinction be- 
tween murder and manslaughter. I t  simply divides murder into two 
classes ; murder with a specific deliberate inteat to take life being mur- 
der in the first degree; murder without such an intent to take life 
being murder in the second degree " " * Whenever, then, 
in the case of deliberate homicide there is no specific intention (1121) 
to take life, i t  is murder in the second degree." The word 
which marks distinctly the two degrees is "premeditated," the defini- 
tion of which, in S. v. Snell, 78 Mo., 243, quoted with approval by 
Wharton, in 1 Criminal Law, see. 380, note, is '(thought beforehand 
for any length of time, however short." "To say that murder was of 

709 
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the first degree, simply because it was intended at  the moment (said 
Freeman, in his note to Whiteford v. Commonwealth, 18 Am. Dec., 
781) would be to construe the words 'deliberate and premeditated' 
out of the statute." " I t  is a perversion of terms (said the Court over 
which Chief Justice Cooley was presiding, in Nye u. People, 35 Mich., 
16) to apply the term 'deliberate' to any act which is done on a sud- 
den impulse." "An intent to kill may exist in other degrees of un- 
justifiable homicide, but in no other degree is that intent formed into 
a fixed purpose by deliberation and premeditation." Corn. u. Jones, 
1 Leigh, 610. This intent is defined by others as a steadfast resolve 
and deep-rooted purpose, or a design formed after carefully consider- 
ing the consequences. Atkinson v. State, 20 Tex., 522. "The fixed 
resolve to kill (say the Court of California, in People v. Foren, 25 
Cal., 361), which belongs to murder in the first degree, is something 
different from the minor quality of intention, which lacks the marked 
and distinguishing characteristics of deliberation or cold premedita- 
tiom." The same state of mind is described as "a cool state of the 
blood," in 8. v. Carter, 70 Mo., 594. 

Where the killing is not done by lying in wait, poisoning or in any 
of the specific ways pointed out in the statute, and the test of its classi- 
fication as murder in the first degree is the question whether there has 
been premeditation and deliberation, the prosecuting officer cannot rest 

the case for the State and rely upon proof of the previous 
(1122) existence of actual malice any more than he can upon the 

proof, or admission even, of the constructive malice (as in 
Fuller's case, supra) that is presumed from killing with a deadly 
weapon. 

The Supreme Court of Alabama, in Fielder v. State, 51 Ala., 348, 
illustrates the change that has been inaugurated by such statutes as 
ours, when they approve, as a modern definition of murder in the 
second degree, as distinguished from those more specifically described 
and those where there is premeditation and deliberation, a definition 
that would have answered for the common-law offense, viz., "the un- 
lawful killing of a reasonable person, with malice aforethought, either 
express or implied." The common-law offense included those homi- 
cides effected by poisoning, lying in wait, or torture, and recognized 
no distinction between such revolting acts and the killing where one, 
under the influence of passion, engendered by the grossest insult, slays 
another with a deadly weapon. The innate sense of justice implanted 
in the breast of every good man demanded that a distinction should 
be drawn between cases where there was actual though not legal pro- 
vocation and those where a fixed purpose was shown, whether from 
malignity or a mercenary desire for money. 
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"Aside from murder in the commission of the enumerated felonies 
(says Wharton, 1 Criminal Law, 391), the rule is that where the de- 
liberate intention is to take life, and death ensues, it is murder in the 
first degree; where it is the intention to do serious bodily harm, and 
death ensues, it is murder in the second degree; where the intellect 
is so confused, by drink or stimulants, or by undue and yet not 
homicidal passion, as to be incapable of deliberation (sections 379 
and 389), and where the killing is done in the attempt to com- 
mit any other unlawful act than those enumerated in the (1123) 
statute, but with no design to take life, though the slayer 

I would be guilty of murder at  common law, i t  is now only murder 
in the second degree. " Wharton, supra, 'sees. 389-392 ; S. v. Johnson, 
40 Conn., 136; Conz. v. Hagerty, Lewis, C. L., 403; 8 .  v. Ellis, 74 
No., 207; S. v. Kittovsky, 74 No., 247; Newbury v. Conz., 98 Pa. St., 
322; S. v. Robinson, 20 W .  Va., 713. In order to constitute delibera- 
tion and premeditation, something more must appear than the prior 
existence of actual malice or the presumption of malice which arises 
from the use of a deadly weapon. Though the mental process may 
require but a moment of thought, it must be shown, so as to satisfy the 
jury beyond a reasonable doubt, that the prisoner weighed and bal- - 
anced the subject of killing in his mind long enough to consider the 
reason or motive which impelled him to the-act, and to form a fixed 
design to kill in furtherance of such purpose or motive. Anthony v. 
State, 10 Tenn. (Meigs), 272; S. v. Sharp, 71 Mo., 218; S. v. Jones, 1 
Houston Cr. Law (Del.), 21; S. v. Boyle, 58 Iowa, 524. 

I t  is the province of the jury to pass upon the proof of intent, and 
the prisoner had no cause to complain that the court told the jury 
"that ,,it was sufficient to constitute murder in the first degree that 
here should be a design and determination to kill, distinctly formed 
in the mind at any moment before or at the time the blow was struck," 
if the killing was in any phase of the testimony of that grade of homi- 
cide. If i t  were conceded that the vague threat of the prisoner "to 
knock his wife in the head if she did not hush crying" was sufficient 
to be submitted to thewjury as evidence of a specific purpose to kill, 
distinctly formed in the mind, there would be another difficulty, in 
that the court failed to define murder in the second degree or to apply 
the testimony to the theory that such was the nature of the 
offense committed, and charged the jury in such a way as (1124) 
might well have produced the impression on their minds that 
they must convict of either murder or manslaughter. They could not 
convict of manslaughter, because the specific instructions to the jury 
upon that point were that if they "should believe from the evidence 
that the prisoner and deceased were engaged in a sudden quarrel and 
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fight, and that the prisoner slew the deceased, then it would be man- 
slaughter." There being no actual evidence of a fight between the 
prisoner and deceased, the jury were left to grope in the dark as to 
their duty in case they were not satisfied by the State beyond a reason- 
able doubt that the prisoner acted upon a fixed purpose to kill, dis- 
tinctly formed in his mind. If they concluded that there was a quar- 
rel or argument, and in the heat of sudden passion, engendered by 
disagreeable language, which would not have been provocation suffi- 
cient to bring the offense within the definition of manslaughter, the 
crime, under the construction given by our Court and elsewhere, was 
murder in the second degree. X. v. Fuller, 114 N.  C., 902 ; X .  v.  Lewis, 
74 Mo., 224; S .  v. Ellis and X. v. Kittovsky, supra; S.  v. Boyle, supra, 
at  p. 524. Every killing which is embraced in the definition of murder 
a t  common lam7 must be classified as a murder in the second degree, 
unless, on the one hand, i t  is done in the heat of passion, excited by 
some act. such as an assault, which at  common law was sufficient to 
reduce the offense to mansladghter, or is done carelessly, but not reck- 
lessly; or, on the other, is either the result of a fixed and premeditated 
purpose distinctly formed in the mind, or falls within the classes speci- 
fically declared in the statute to constitute murder in the first degree. 

Wharton, supm,  secs. 377-388. In  section 388 Wharton-says 
(1125) that where there is a specific intent, not to kill, but to do great 

bodily harm, it is not murder in the first degree, but in the 
second degree, and killing by one insensible from drink, or in the 
attempt to produce abortion, are mentioned as illustrations. Ib., secs. 
389, 390. 

The physician who was examined for the State testified that her 
death was not caused by drowning, but ensued instantly when her 
neck was in some way broken. He further testified that the lungs were 
collapsed and there was no water in the body, from which facts he 
inferred that she was not drowned. I t  does not appear that the post- 
worten examination disclosed evidence of any wounds or bruises upon 
her person, or that there was testimony tending to show any injury 
other than the fatal wound in the neck. If there was such evidence 
it was incumbent on the State or the judge to send it up, since the 
charge was excepted to on the ground that the whole of the testimony 
did not tend to show that the prisoner was guilty of murder in the first 
degree. The witnesses were a half-mile away, across the water, and 
while they testified that they heard cries and the noise of blows-the 
water being a better medium for conveying sound than the air-none 
of them undertakes to say with accuracy what instrument, if any, other 
than his hands, the prisoner used to cause death. True, one of them 
saw her go overboard, in the struggle with the prisoner, and another 
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heard a sound like striking with a fishing pole, but he did not pretend 
to state that he saw any such instrument used, or, if used, i t  did not 
appear what were its dimensions, so that the court could pass upon 
the question whether i t  was a deadly weapon. There is no evidence, 
therefore, that a deadly weapon was used at  all. For aught that ap- 
pears in the evidence, i t  may be true that the prisoner struck the 
blows, the sound of which was heard, with his fists, and knocked her 
down upon the end or side of the boat, so as to break her neck. 
True, there was evidence tending to show that he continued to (1126) 
beat her for several minutes. There was testimony, also, that 
the two were engaged in an argument before the killing, and amongst 
people in their humble walk in life argument is sometimes used in the 
sense of quarrel or dispute. Counsel might well have insisted that the 
jury ought to be allowed to say whether they inferred from the testi- 
mony that the prisoner's anger was suddenly aroused by a dispute. 
While the common law, in the advance of civilization. has ceased to 
protect husbands who administer moderate chastisement to their wives, 
n7e cannot divest ourselves of that knowledge of human nature and of 
the customs amongst certain classes of people who sometimes still insist 
upon asserting the common-law right of correction as they did in the 
time of Blackstone. I t  is not inconsistent with some phases, if with 
any aspect of the evidence, to infer that the unfortunate and (to 
persons of more refined tastes and higher culture) apparently brutal 
killing was done not in the furtherance of any fixed purpose, but 
under the influence of anger engendered by a dispute. The vague 
threat, made while administering the correction, is one that mould, 
if it can be relied upon to prove anything, show that many a mother 
who, in fact, harbored no such design, intended to kill her child, had 
she not been diverted from her purpose. I t  is a matter of common ob- 
servation that such coarse expressions are often used at every stage 
in the administration of what is deemed wholesome correction by ig- 
norant parents. We are not prepared to hold that his saying, when he 
first came, that "he would knock her in the head," or, later when she 
was crying, that he would "take something and kill her" if she did 
not hush, were such svidence of a specific intent to take life, when in 
the subsequent killing no deadly weapon is shown to have been used, 
nor does it appear that there was evidence that she had received any 
wound that must have been inflicted by any such instrument. 
There must be evidence, said the Supreme Court of Pennsyl- (1127) 
vania, whose construction of the statute we have heretofore 
followed (S. v. Gadberry, 117 N. C., 811), that the time defendant 
did the act he thought of his purpose to kill the deceased and had time 
to think he would execute it. Corn, v. D-, 58 Pa. St., 9. In a Dela- 
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ware case (8. v. Hamilton, Hous. Cr. Cases, 101), where the guilt of 
the defendant depended upon what constituted premeditation and de- 
liberation, the evidence was that the defendant and the only witness 
were in a room, drinking, when the defendant, after striking his wife 
and sending her into the next room, passed into the latter room several 
times and struck her on the head with his fist, and that she died, 
several days after, from the effects of the blows. The Court held that 
the jury were properly instructed to convict of murder in the second 
degree if they found that she died of the repeated blows. So that, in 
any aspect of the evidence, there was error, to take the view most 
favorable of the charge, in omitting to explain to the jury the applica- 
tion of the testimony to the theory of murder in the second degree, 
when the prisoner's counsel was maintaining that the prisoner ought 
to be convicted of no higher crime. For this error there must be a 

New Trial. 

CLARK, J., dissenting: The prisoner prayed the court to charge 
the jury that "if they believed the evidence to be true, i t  would not 
justify a verdict of murder in the first degree." This the court re- 
fused to do, and such refusal, being excepted to, raises the only ex- 
ception in the record. I t  does not appear that the entire charge was 
sent up, and i t  is to be presumed, under the former rulings of this 

Court, that only so much of the charge was sent up as was 
(1128) necessary to point that exception. The charge, as sent up, 

bears out this view, as i t  shows that the judge submitted the 
case to the jury in the three aspects of murder in the first and second 
degree, and manslaughter-there being no evidence of self-defense- 
and he sends up that part of the charge as to what constitutes murder 
in the first degree, in full (it  not being necessary to send up the full 
charge as to murder in the second degree or manslaughter). The 
charge as to murder in the first degree is not excepted to, and, indeed, 
presents no just ground for exception. 

The only exception being that the judge should not have submitted 
the aspect of murder in the first degree to the jury, if there was any 
evidence on that aspect of the case sufficient to be presented to the jury, 
when taken most strongly against the prisoner, the judgment below 
should be sustained. 

The evidence was that the prisoner and his wife were in a boat; 
that she was screaming and he was beating her with something which 
sounded like beating with a fishing pole; that he was heard to say to 
her, "If you don't hush I will take something and kill you." Two 
other witnesses heard the prisoner say he "would knock her in the 
head." "Directly after that, a heavy lick was heard; then two more 
heavy licks ; then the prisoner stooped, picked his wife up and threw 
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her overboard; then looked around a minute or so, unloosed his boat 
and came down where" the witnesses were. He said to them that his 
wife had fallen overboard. When asked if he had killed her, he said, 
"No, he had not put his hands on her, and denied having beaten her." 
Another witness testified that when he first passed the prisoner and his 
wife, apparently before he commenced beating her, the prisoner said 
he would knock her in the head. The post-mortem examination showed 
that the wife's neck was broken and that her death had instantaneous- 
ly resulted therefrom. I t  would seem that surely this was 
evidence sufficient to go to the jury on the charge of murder (1129) 
in the first degree. The man declares he will knock his wife 
in the head; he then begins beating her with a fishing pole; he threat- 
ens, if she does not hush, he will kill her, and that he will knock 
her in the head; then three heavy blows are heard, possibly with the 
paddle; at  any rate, the woman's neck is broken; the husband throws 
her body overboard, denies having done so, and even having beaten 
her, and when the body is found it is shown that the violence used on 
the woman was sufficient to break her neck. Here there are repeated 
threats to kill, a killing with some heavy and deadly instrument, and a 
subsequent concealment. Surely this was evidence sufficient to go to 
the jury of murder in the first degree. And the sole matter com- 
plained of by the appellant is that the judge left that aspect of the 
case to the jury. 

I t  may be that the evidence as a whole would be sufficient, with 
some persons, to mitigate the aspect of the crime to a lesser offense. 
I t  may be urged that it was a palliation if the prisoner killed his wife 
because she was arguing with him. If this could be true, still, whether 
that was the cause of the killing was a matter of fact for the jury. 
I t  may be, also,'that the threats used by the prisoner, and his brutal 
conduct, in a person of his condition, did not mean as much as such 
words and conduct by others. But the jury, not the court, are to pass 
upon that. I t  is the province of the jury alone to draw such inference 
of fact. There is no technical construction to be placed upon such 
words or conduct, if used by people in a certain condition of life, 
which makes their meaning a matter of law to be determined by the 
court below, and therefore subject to be reviewed here, for we cannot 
review or weigh the evidence. Our province is simply to cor- 
rect errors of law. There being threats to kill, no provocation (1130) 
shown, a cruel beating, then heavy blows, a killing by violence 
sufficient to break the victim's neck, a concealment and denial of the 
crime, and all this by a man, upon his wife, presumably his inferior in 
strength-whether all these amounted to murder in the first degree, in 
the second degree, or manslaughter, was eminently a matter for the 
jury to determine. To have refused to submit the phase of murder in 
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the first degree would have been a grave invasion of the province of 
the jury. The jury have said, by a unanimous verdict, that there was 
no reasonable doubt, upon the evidence, of the prisoner having been 
guilty of the crime of murder in the first degree. The presiding 
judge, who also heard the evidence, as well as the jury, and who, 
like the jury, had the benefit of the bearing of the witnesses, and 
hence a far  better opportunity to form a correct idea of the truth 
of the transaction than this Court, reading the testimony on paper, 
possibly could have, refused to set the verdict aside. We cannot, 
without essaying to weigh the evidence, declare that the verdict upon 
the evidence was wrong, or that the judge erred in his discretion in 
refusing to set the verdict aside. Our province is limited by the record 
to the consideration of the single question whether there was any evi- 
dence of murder in the first degree to go to the jury, and there our 
duty and our legitimate power end. A man who brutally kills his 
wife is not such a favorite of the law that we should presume, con- 
trary to all precedent, that error was committed by the court below 
in a matter not clearly appearing on the record and not complained of 
by the prisoner or his counsel by any exception. 

MONTGOMERY, J. I concur in the dissenting opinion. 

Cited: S. u. Dou;den, post, 1153; X. v. Finley, post, 1172; Mc- 
Cracken v. Sntathers, 119 N. C., 620; S.  v. Booker, 123 N. C., 726; 8. 
v. Rhyne, 124 N. C., 852, 854, 857; 8. v. Truesdale, 125 N. C., 698; 
S. v. Poster, 130 N. C., 669; S. v. Bishop, 131 N.  C., 761, 763; S. v. 
Cole, 132 N. C., 1092; S. v. Lipscomb, 134 N. C., 693; S. v. Banks, 
143 N.  C., 658; S,  v. Spivey, 151 N.  C., 685; 8. v. Stackhouse, 152 N.  
C.,  808; 8. v. Cameron, 166 N.  C., 383; Lawrence v. Nissen, 173-N. 
C., 361. 

(1131) 
STATE v. J. S. WILCOX 

1. The common-law principle that, on trials for murder, malice is presumed from 
the killing with a deadly weapon, and the prisoner has the burden to rebut 
malice, is modified by chapter 85, Laws 1893, only to the extent of making 
the killing, when nothing else appears, murder in the second degree instead 
of murder in the first degree. 

2. The prisoner must satisfy the jury of the facts and circumstances relied upon 
to rebut malice, but he is not held to satisfy them beyond a reasonable 
doubt. 
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3. I f ,  upon the whole testimony, i t  is manifest that  the presumption of malice 
has been rebutted, and in no aspect of the testimony, if believed as  a whole 
can the prisoner be guilty of murder in the second degree, the court should 
so instruct the jury, and direct them not to convict of a higher offense than 
manslaughter. E converso, the court may instruct the jury, when the testi- 
mony so warrants, that  no evidence to  reduce the homicide to an  offense 
below murder is  before them. 

4. Where the whole evidence appears in the transcript on appeal, and the ,4t- 
torney-General does not object a demurrer to the evidence may be entered 
in the Supreme Court. If such demurrer is sustained, a venire de novo will 
be ordered. 

5. Deceased, ~ ~ i t h o u t  any provocation, assaulted the prisoner with a deadly 
weapon, driving prisoner sixty or eighty steps and then knocking him down. 
While prostrate on the ground, and while being beaten by deceased with 
a club, the prisoner shot and killed deceased with a pistol. The killing 
under such circumstances, mas not murder in any degree, nor mould the 
killing have been murder if prisoner had stood his ground in the beginning 
of the assault upon him and then shot deceased, and i t  was error in the 
court not to  so instruct the jury. 

INDICTMENT for murder, tried before Boyk i~z ,  J., at Spring (1132) 
Term, 1895, of PASQUOTANK. 

There was a verdict of guilty of murder in the second degree. 
Defendant appealed. 

Attorney-General for the State.  
J .  H.  Sawyer,  D. L. Russell and E. P. Aydle t t  for defendant. 

MONTGOMERY, J. The prisoner, at  Spring Term, 1895, of Pasquo- 
tank Superior Court, was convicted of murder in the second degree, 
and the judgment of the court was that he be imprisoned in the State 
penitentiary for a term of fifteen years. The prisoner having ad- 
mitted that he killed the deceased with a pistol, the law presumes that 
he acted with malice, and the burden is shifted upon him to show, not 
beyond a reasonable doubt, but to the satisfaction of the jury, if he 
can, that the facts and circumstances on which he relies to show miti- 
gation or excuse or justification are true. These he can show from 
the whole evidence, as well that offered by the State as that offered by 
himself. And the act of 1893 (chapter 85), which divides murder 
into two degrees, modifies this principle of the law only to the extent 
of making the killing, nothing else appearing, murder in the second 
degree, instead of murder in the first degree, as was the case before 
the statute. But in the trial of cases where this doctrine of legal pre- 
sumption is applicable it may happen that, when the whole of the 
proof is in, it is manifest that, looking at it as a whole and in its 
every aspect and as to every inference that could be fairly drawn 
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from it, the presumption has been completely rebutted. A part of the 
testimony may prove simply a homicide, and yet, afterwards, upon 

the whole state of facts being made known, there is left no 
(1133) doubt that matters of justification or excuse or mitigation 

have been shown. I n  such a case it therefore appears that in 
no aspect of the testimony, in which it may be believed as a whole, can 
the prisoner be guilty of murder in the second degree, and the court 
ought to tell the jury that, in every view of the whole testimony, the 
presumption has been rebutted, and that they must not convict of a 
higher offense than manslaughter, just as the court would have power 
to tell then1 that no mitigating or excusing or justifying circum- 
stances had been shown to reduce the degree of the offense charged, 
when no such testimony had been, in fact, introduced. S. v. M i l l e ~ ,  
112 N. C., 878. "As malice is a presumption which the law makes 
from the fact of killing, it must necessarily be a matter of law what 
circumstances will rebut the presumption." S.  v. Matthews, 78 N. 
C., 523. 

I t  was understood, upon the argument of this case, that the whole 
of the testimony introduced below was before this Court, and the At- 
torney-General did not desire to interpose objection to the entering 
here for the first time by the prisoner's counsel a demurrer to the evi- 
dence. The testimony is as follows : 

For the State: 
Mrs. Sarah Sherlock: "I am mother of the deceased, and he was 

killed on 22 October, 1894. My child ordered Wilcox out; he would 
not go ; my child stepped aside to get the stick, and while he was doing 
this Wilcox stepped to the door and drew his pistol. (Just before this 
both parties were in the house, at a table, where deceased had the 
registration books of his township.) As Wilcox dropped out of the 
door, with his pistol, Brothers walked to the door and met Wilcox, 
who was standing at the door. AIy son, Brothers, kept on repeating, 

'Get out,' and Wilcox would not go, but drew his pistol and 
(1134) pointed it a t  him. They moved off the steps a short distance 

in the yard, and I heard the licks of the stick on the pistol. 
Then Wilcox shot him. I was standing on the piazza and saw him 
shoot. They were standing face to face. After he was shot, my child 
hit him with a stick. Then Wilcox fell to the ground and prepared 
to shoot again, and shot him twice on the ground. My son was hitting 
him between second and third shots, while he was on the ground. My 
son had not struck defendant till after he was shot. He was hitting 
on the pistol. A colored man came that morning, before Wilcox did, 
and asked if that was the place to register. When defendant came 

- up he looked angry, and slightly spoke to me. Son was then in cotton 
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patch. When my son and defendant came to the house they passed 
the door and went on, talking, and came in at  the front door. Son 
kept his registration books at the door. He was registrar. Son read 
the oath to colored man and told him he had not been in the county 
long enough to vote, and that it was not worth while for him to 
register. Wilcox asked for certificate of colored man. My son said 
he was not going to give any certificate until the one that wanted i t  
asked for it, and had already given Shannon, the first colored man, a 
certificate. Then Wilcox wanted to see the registration books. Son 
said, 'No, you don't see the book any more while I have got it.' Wil- 
cox had been there the Saturday before. Then my son ordered Wilcox 
out second time; then began the matters I have before stated. Wilcox 
wanted Noah Shannon's certificate, which had been given." 

Cross-examined: "It was 10 o'clock in the day when Wilcox got 
there. I was standing on the porch when he got there. Saw them as 
they came from the cotton patch. They all entered at front door. 
My son kept registration books on table, and people came there to 
register, and he allowed them to register at  the table in the 
hall. Son came in first, then Wilcox, and colored man stayed (1135) 
on porch. Table right at  door, inside house; club but a short 
distance from door, in the house. The stick had been in closet for 
years; was a young man's; don't know who put i t  there." (Stick 
exhibited.) "I gave John Cartwright stick. I t  had stains of blood 
on it. I gave it to Cartwright uiithoughtedly. Do not desire to de- 
prive defendant of any evidence. 1 saw blood on defendant while 
they were fighting. Wilcox asked to see'book; my son shut it up and 
told him to leave. Then Wilcox went to piazza and my son went to 
closet and got the stick. Wilcox backed to the door and drew his 
pistol. My son had not then got the stick. Defendant then standing 
at  the door, with pistol pointing at  him. Son had stick in his hand, 
hanging down, till he got to Wilcox; then son began to strike on pistol, 
holding stick upright before him and moving it back and forth, and 
defendant was trying to shoot him while my son was coming to him, 
but did not shoot; he was waiting to get him out the door. Wilcox 
backed from door, with pistol presented, and my son following, waving 
stick in front of him and striking pistol till they got near a green, 
grassy patch in yard; then Wilcox fell down, because he wanted to. 
My son had not struck him then. Defendant shot my son before he 
fell, My son was not hitting Wilcox with stick before he shot him. 
I thought he fell dowa so that he might shoot my son. I did not 
make any statement about this matter to  rank Godfrey just after it 
happened. The inquest was at my house. I was not sworn. Did not 
tell Godfrey that my son went out with stick and knocked Wilcox 
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down. I did not tell Ellis that I could not control my son that day; 
that he got stick and rushed out and knocked Wilcox down, and then 

defendant shot, and that it was all my son's fault. Did not tell 
(1136) White that my son rushed out with stick and knocked Wilcox 

down while he was retreating, and that he was beating him 
while down, when Wilcox shot him. The colored man that was there 
did not see difficulty." 

Dr. W. J, liurnsden: "I was one of tlie physicians that made post- 
mortem examination. Saw Brothers same day he was shot, and found 
three wounds on him-one on right arm, few inches below shoulder; 
one was a superficial wound of abdomen, and the other a penetrating 
wound in the abdomen; fresh wounds, made at same time. Clothes 
burnt by powder. Brothers killed by penetrating wound in abdomen." 

Cross-examined: "Assuming that the jury find as facts that Wil- 
cox was lying on the ground and Brothers was standing over him, 
or nearly over him, when the pistol was fired, and the ball from the 
pistol struck Brothers at the point where it entered the abdomen, what 
course, in your opinion, would the ball take?" Answer: "Upward 
and backward. We found that the range of the ball was upward and 
backward. This was the fatal wound; cannot say what position par- 
ties were in when the other abdomen wound mas made. The ball that 
made the wound in the arm entered three inches below shoulder joint 
and passed out about two inches lower down the arm. If Wilcox was 
retreating and Brothers following, waving the stick perpendicularly 
in front of him, the ball could not have entered and made the wound 
on the arm. The arm must have been well elevated and drawn back at 
the time the wound was made for such wound to have been inflicted. 
Defendant and deceased about same size and height. Blows given, 
with tlie stick exhibited, on the head must have been serious; some- 
thing must have given way. If Brothers hit a fair blow, don't see 

how it could have helped fracturing the skull. Don't think 
(1137) the fatal ball could have taken the course it did if Wilcox had 

been on the ground and Brothers in piazza. Wilcox must 
have been lying down. " 

Defendant's evidence : 
S. P .  Wilson : "On Monday before homicide, Wilcox and myself at 

Brothers', and Wilcox asked him to put down his full name, and 
Brothers did so. We asked Brothers to correct mistakes he had 
made in registering Cicero Cale. Said he would not unless Gale was 
there. Wilcox said: 'Don't see why you should refuse to correct this 
matter.' Brothers said to Wilcox: 'You have come here for a row 
and if I've got to have a r o ~ 7  with you I am going to have a d-cl 
big one.' Wilcox said : ' I  did not come for any row, and don't want 
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any. I have always looked on you toting fair.' Brothers said : 'Mr. 
Wilcox, any time you want to look over the books you can come and 
do SO, but I don't want you to come bulldozing.' Wilcox said: 'You 
misunderstood me; I did not come here for any trouble or to bulldoze 
you.' Then they parted, friendly. Brothers' house was the place , 

of registration for that township." 
J. S. Wilcox: "Am forty-nine years old; know Noah Shannon and 

Brothers. Monday, 22 October, between 10 and 11 o'clock, I went 
to Brothers' house. Dave Games was there, talking to Nrs. Sherlock. 
Spoke to her, and Games and I went to cotton field after Brothers; 
met him and spoke about some peas. When we got to house Brothers 
entered back door of kitchen. Games and I went to front door of 
house. After Brothers got through with Games I spoke to him. 
Brothers told Games he had not been there long enough to register. 
I said : ' Johnnie, I 'd  be much obliged if you'd give me Shannon's cer- 
tificate.' He said: 'Shannon must come after it himself.' I said: 
'The other day you told me to come and look over the book 
any time and get certificates.' He said: 'You leave here; (1138) 
I've granted you as many privileges as I am going to.' I asked 
him who was in authority there, he or Mr. Sherlock, his niother's hus- 
band. He said: 'Mr. Sherlock, but I am man enough to move you, 
you God d-d s- of a b-.' Then he rushed to the closet, got the 
stick and advanced towards me with it drawn. I was retreating, 
and as I got to the steps I threw up my hands to ward off the licks, 
and he struck me on the wrist. He followed me up;  I was retreating, 
and from stumbling over something, or from a lick I received, I fell. 
He was beating me over hand and arms all the time with stick; split 
my hand three inches; hit me over the head and knocked me down; 
struck me several times over the head. Shot him first after I stumbled 
or was struck. He struck me four times with stick; lick on head 
knocked me down. He continued to beat me with stick while I was 
down, and I shot again. I got pistol out when I came near falling 
first time." (Identified stick.) "He was hitting me with big end. 
My face and eyes covered with blood, and I did not see him when I 
shot last time. My horse was at gate, and I was trying to get to horse 
and leave. I was at piazza steps when he first hit me; was fifteen or 
twenty steps away from piazza when I drew pistol, and sixty or eighty 
steps when he last knocked me down. Was arrested Monday and gave 
bond. Was rearrested that evening and gave bond. Games left 
Brothers' place first, and was getting his horse when Brothers got 
stick. I was deputy sheriff. Was at door when he told me to leave, 
and as he rushed for stick I commenced to retreat, and was going off 
the piazza steps when he came up and struck me, and did not then have 
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pistol in my hand. Been carrying pistol about my person as deputy 
sheriff. Was indicted for killing Jennings, but did not kill him, and 

mas acquitted. Did not threaten to shoot Newby and my son." 
(1139) Dave Games: "Was a t  Brothers' that morning. Wilcox 

and I went after Brothers; met him, and I told him I wanted 
to register. We went back to house. Brothers went in the back door 
and Wilcox and I in the front door. Brothers told me I had not been 
there long enough, and I started to get my horse. As I left piazza 
Wilcox asked him for certificate for Shannon. When I got t o  fence 
heard racket; looked around and Brothers was hitting Wilcox, who 
was walking backward and throwing u p  his hands, and Brothers was 
hitting a t  him with a stick. Brothers knocked him down, and while 
he was down Wilcox shot one time. Wilcox then got u p  and backed 
back. Brothers began to strike Wilcox again, while he was retreating; 
he did not get very f a r  before Brothers knocked him down again, and 
then defendant shot him again, and Brothers was standing right over 
him, with stick drawn, when he shot. Brothers slapped his hands to 
his stonzach and threw stick down. This was last shot. White lady 
standing in  piazza, saying something, when fuss was going on, but 
I can't tell what she was saying." 

Cross-examined : "Heard two shots only. Did not get on my horse 
till last shot. Then I left and went to MTeeks' and told some of them 
about it, but did not say that I did not know who did the shooting. 
Don't  know whether Brothers hit Wilcox with stick while he was down 
or not." (Games' examination before magistrate read, which was, 
in substance, the same.) 

Jennie Perkins : "Was at  Mrs. Sherlock's that day. Heard licks. 
Xrs.  Sherlock said : ' Johnnie, don't have any fuss. ' This was after I 
heard licks. Then I heard other licks; then pistol went off. Only 
heard two shots. ' ' 

Joll'n Cartwright : ('Defendant married my sister. I went to  Mrs. 
Sherlock's and got the stick, and there was blood on big end of stick. 

She said Brothers told Wilcox to leave ; that Brothers went to 
(1140) closet, got the stick, and she told Johnnie not to have any 

fuss;  that Wilcox was a t  piazza, and Brothers went there 
and hit him with the stick. She pointed out a bunch of flowers in 
yard and said: 'There is where the fight was.' Then she cried and 
said : ' Oh, if Johnnie had minded me, there would have been nothing 
of it.' The bunch of flowers was halfway between house and gate. 
Some blood there." 

F. M. Godfrey: "I acted as coroner in this matter. Mrs. Sherlock 
was sworn and made a statement before me. She said Wilcox was 
down on the ground when he shot Brothers. William Pailin was 
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present and said, 'She is not in a condition to give testimony,' and she 
then stopped and went away. I think she knew what she was talking 
about. ' ' Cross-examined. 

H. C. Markham: "I was one of the jurors, and Mrs. Sherlock said 
that Wilcox wanted to look at the book, and Brothers told him he could 
not do it, and to get away, and he refused to leave; that Brothers went 
to the closet, got the stick and made for Wilcox, and Wilcox retreated 
towards door and Brothers began to strike at  him, Wilcox retreating ; 
that Wilcox did not draw his pistol till Brothers struck him; that 
shooting was done out there" (pointing to the green bunch in the 
yard) ; "she was crying." 

Jf. T. Sawyer: "Saw llIrs. Sherlock next day after shooting. She 
said if she had known Wilcox she would not have told him Brothers 
was in the field; that she told her son not to have any fuss. She was 
crying. " 

W. H.  Ellis: "Was at  Xrs. Sherlock's Tuesday at 2 o'clock, and 
she said Wilcox came there yesterday and killed her boy. She said 
it was on account of them devilish books-on account of a darkey who 
wanted a certificate that Johnnie would not give him; that John hit 
first lick; if he had minded her, there would have been nothing 
of it ; that he followed Wilcox 'out yonder to that green spot (1141) 
and knocked him down, and that's where TWilcox shot him' ; 
that John followed Wilcox from piazza and was beating on him." 

William Xorris : "Saw defendant soon after difficultj.. He showed 
me his wounds ; said it pained him." 

Dr. Griggs, after describing wounds, said they indicated a severe 
thrashing with a stick or club, like one exhibited. Defendant had 
transverse wounds across his head 2% inches long; another on right 
side of head, above right ear; in rear another wound; there was fourth 
wound on head; back of left arm was bruised, hand severely cut, be- 
tween thumb and finger, mound 234 inches long, tearing skin; large 
bruise on right shoulder, discoloration about neck and face. 

The State, in reply: 
George A. Scott: "Saw Games going towards Brothers' the morn- 

ing of fight. Wilcox passed after him. Saw Games returning, riding 
very fast, and said Wilcox and the man that registers were fighting 
and shooting; don't know who was doing the shooting." 

Cross-examined: "Saw defendant after the fight; he was badly 
bruised; blood on his face and head, so that he could scarcely see; so 
much blood on his head I could not see wound, and he said Brothers 
was beating him as hard as he could when he shot him. This was about 
ten minutes after the fight. 



IN  THE SUPREME COURT. [I18 

Dr. Lowry: "Helped make post-mortenz examination. There was 
penetrating wound on the abdomen and another superficial one." 

"If the jury shall find as a fact that Brothers had been standing 
on the piazza step and Wilcox on the ground below, and Wilcox shot 

the deceased and the ball struck at  this point when it entered 
(1142) the abdomen, could the penetrating wound in the abdomen 

have been made ? " Objection, and objection overruled. Ex- 
ception by defendant (his second exception). 

Witness answered: "Yes." Objection to answer, and objection 
overruled. Defendant excepted (his third exception). 

Dr. McMullan: "If the parties had been facing each other, and 
Brothers was waving the stick from side to side, the wound in the 
arm could have been made by defendant with the pistol. Was at  
inquest. Mrs. Sherlock was so prostrated she was incapable of making 
a coherent statement. She could understand and answer any ordinary 
question. ' ' 

Dr. Wood testified as to the location and nature of the wounds on 
defendant, and said they must have been made with a club or stick. 

We will now examine the testimony from the standpoint of the 
demurrer, and determine whether or not, in any aspect of the whole 
testimony, the prisoner is guilty of inurder in the second degree. 
Such examination, for the end we have in view, must be made, not by 
weighing or comparing or contrasting the testimony which is favor- 
able to the prisoner and then drawing a conclusion of probabilities or 
preponderancy, but in critically analyzing and arranging all of the 
testimony which is unfavorable to the prisoner, and then to consider 
its legal effect, when compared and studied, with the rest of the testi- 
mony, with the view of determining whether or not, upon the whole, 
and from any and every point of observation of the whole, the pre- 
sumption of malice has been rebutted. For the purposes of this dis- 
cussion, then, no amount of testimony favorable to the prisoner, how- 
dver much of such may appear, can be considered by us if there is any 
sufficient proof, from any aspect of the whole testimony, to be sub- 

mitted to the jury, upon which the prisoner ought to be con- 
(1143) victed of niurder in the second degree. It may be safely said, 

however, that the whole of the testimony in this case tends 
to prove that the fight was a sudden one; secondly, that the prisoner 
was where he had a right to be; third, that his conduct was proper 
up to the time of the actnal collision; fourth, that the deceased was 
the aggressor, and with a deadly weapon; fifth, that there was no 
proof that the pistol was prepared by the prisoner; and, sixth, that the 
shot which killed the deceased was fired while the prisoner was lying 
on the ground and being beaten by the deceased with a stick or club, a 
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deadly weapon; and, seventh, that the whole of the testimony offered 
by the defense is favorable to the prisoner. The only witness for the 
State who saw the fight and the shooting, whose testimony alone, of 
all the witnesses, is unfavorable to the prisoner, was the mother of the 
deceased. We are not disposed to harshly criticise the testimony of 
this witness, for we are mindful of the relation between her and the 
deceased. Her excitement at  the time of the homicide, and her grief 
following, and especially manifested on the day of the coroner's in- 
quest, must have been intense. 

The testimony of this witness, whatever else it may tend to prove, 
shows that the deceased, without the least provocation, made a sudden 
and violent attack on the priioner with a deadly weapon-a stick so 
large as to be called a club by the witness ; that the deceased, violently 
and forcibly, with this deadly weapon, drove the prisoner before him 
out into the yard, sixty or eighty steps from the porch, and that the 
pistol was fired while the prisoner was prostrate on the ground and 
being beaten by the club in the hands of the deceased; and the stick 
was seen by her to be bloody after the fight, and that there was blood 
seen by her on the prisoner during the time the fight was going on. 

Under this testimony, viewed from the whole, the prisoner 
was not guilty of murder in the second degree. If the jury (1144) 
had believed her testimony to be true, and all the witnesses 
besides swore falsely, the killing, at most, would not be murder in any 
degree. Even if the prisoner had been willing to fight, and could 
have escaped the threatened assault of the deceased, armed with a 
deadly weapon, had he so desired, but chose to stand his ground and 
shoot, and had shot and killed the deceased in the beginning of the 
a s s a ~ ~ l t  in the doorviay, the offense would not have been murder in 
the second degree. 8. v. Kennedy, 9 1  N. C., 572. Certainly the driv- 
ing and forcing of the prisoner by the deceased, in the manner de- 
scribed, even by this witness, to the spot where the homicide took 
place, but aggravated the assault and gave greslter provocation to the 
prisoner. This witness said nothing about the injuries of the prisoner 
but that he was badly beaten. The physician who saw and examined 
the wounds said : "He had transverse wounds across his head two and 
a half inches long, another on right side of head, about right ear; 
in rear another wound; there was a fourth wound on the head; back 
of the left arm was bruised; hand severely cut, between thumb and 
fingers ; wound two and a half inches long, tearing skin ; large bruise 
on right shoulder; discoloration about neck and face." It makes no 
difference when these wounds were inflicted, whether before or after 
the prisoner fell upon the ground, for, under the circumstancs of this 
case, there was no element of murder in the act of the prisoner. In  
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8. v. Ingold the court below instructed the jury that "if the prisoner 
willingly entered into the fight, and during its progress, however 
sorely he might be pressed, stabbed the deceased, as described by the 
witnesses, his offense, at least, would be manslaughter," but upon 
appeal this Court said, supposing there was evidence to raise this point, 
the offense, according to all the authorities, "was excusable homicide." 

But we are not considering now whether the prisoner 
(1145) fought willingly or not, or whether the facts in this case 

make the killing of the deceased by the prisoner excusable 
on the ground of self-defense. That may be for a future trial. There 
was testimony, however, going to show that the killing was justifiable 
on the ground of self-defense, and none, taken in connection with the 
whole evidence, that was sufficient to be submitted to the jury to con- 
vict the prisoner of murder in the second degree, and the court ought 
to have instructed the jury that in every aspect of the testimony the 
presumption of malice had been rebutted. 

New Trial. 

Cited: 8. v. Thomas, ante, 1120; S. v. Booker, 123 N. C., 726; 
S.  v. Rhyne, 124 N. C., 852; S.  v. Huyyins, 126 N. C., 1056; 5. v. 
Kinsauls, ib., 1096; S. v. Medlin, ib., 1130; S.  v. Poster, 130 N. C., 
670; 8. v. Capps, 134 N. C., 628; S.  v. Lipscomb, ib., 695 ; S.  v. Banks, 
143 N. C., 657; S. v. Hozcston, 155 N. C., 434. 

STATE v. HENRY DOWDEx. 

MURDER IX FIRST AND SECOND DEGREES-PREXEDITATION. 

1. The killing with a deadly weapon raises a presumption of niurcte: In the 
second degree, under chapter 85, Laws 1893. 

' . 
2. Weighing the purpose to kill long enough to form a fixed design, and the 

putt ing of such design into execution a t  a future period, no matter how 
long deferred, constitutes premeditation and deliberation sufficient to  sus- 
tain a conviction of murder in the first degree. But vvhere the intent t o  
kill i s  formed simultaneously with the act  of killing, the homicide is not 
murder i n  the first degree. 

(1146) INDICTMENT for murder, tried before Meares, J., at Febru- 
ary Term, 1896, of the Circuit Criminal Court of HALIFAX. 

The prisoner was indicted for the murder of &I. M. Dodd, a loco- 
motive engineer of the Seaboard Air Line, at  Weldon, N. C., on 22 
February, 1896. The prisoner was found guilty of murder in the 
first degree, and the judgment of the court was duly prayed, and 
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the prisoner was sentenced by the court to be hanged on 17 March, 
1896. 

The prisoner introduced no testimony, and no exceptions were 
taken on the trial to any of the rulings of the court, and no prayers 
for instructions were offered or asked for by the prisoner's counsel. 

The portion of the charge discussed in the opinion is as follows: 
"When one human being kills another, the law calls it 'homicide.' 
There are various degrees of homicide, viz., murder, manslaughter, 
justifiable and excusable homicide; and the degree of the homicide 
must be determined by the attending circumstances. The highest and 
most heinous form or degree of homicide is that of murder. When a 
person of sound mind kills another human being with malice afore- 
thought, either expressed or implied, i t  is a case of murder. you 
will bear in mind that m a l i c ~  is an essential ingredient of the crime 
of murder. There can be no murder where the killing is unaccom- 
panied by malice." (The court here fully explained the difference 
between expressed malice and implied malice.) "Where a homicide 
has been committed, and the accused is indicted and charged with the 
crime of murder, and the accused, on his trial, admits the killing, or 
the State fixes the killing upon the accused, beyond a reasonable doubt, 
then the burden shifts from the prosecution to the accused of sbbw- 
ing what is the degree of homicide-whether i t  be a case of 

,murder or of manslaughter, or justifiable or excusable homi- (1147) 
cide; that is to say, i t  devolves upon the accused to show such 
mitigating circumstances attending the killing, if there be any, as will 
reduce the degree of homicide from murder to manslaughter, or to 
justifiable or excusable homicide; but in doing so, the accused is al- 
lowed to avail himself of all of the testimony introduced npon the 
trial of the case, as well that which has been introduced by the State 
as that which has been introduced by himself; and if neither the testi- 
mony introduced on the trial by the accused nor that introduced by 
the State will show any mitigating circumstances attending the kill- 
ing, then it is a case of murder. " 

The facts connected with the killing are cont,lined in the testimony 
of Peter Neilson, who testified that he was a locomotive fireman, 'in 
the employment of the Seaboard Air Line, and that he worked and 
Tan upon the same engine that the deceased, M. M. Dodd, who was an 
engineer, was in  charge of a t  the time he was killed; that the hour of 
departure for his train was at  4 :35 o'clock A. M. ; that a t  4 :20 o'clock 
on the morning of 22 February last the engine of which the deceased 
had charge, and on which the witness belonged as fireman, together 
with the train to which it  was attached, was standing under the rail- 
road shed at  Weldon, and the Atlanta special train, which had just 
arrived, was standing alongside of his t ra in;  it was yet before day- 
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break. At that time the prisoner came upon the engine to warm, the 
witness being at  work on the cab of the engine. The witness said 
nothing to the prisoner at first, but allowed him to warm for a few 
minutes, and then the witness told the prisoner to get off. I n  a few 
moments witness observed that the prisoner had taken his seat, where- 
upon he said to the prisoner: "Damn it, get off; I have no time to 

fool with you." Just a t  that time 31. M. Dodd, the deceased, 
(1148) who had been down upon the ground, oiling the engine, came 

upon the engine and told the prisoner, in a peaceable and 
quiet manner, to get off, and then took hold of the prisoner's coat 
sleeve and led him four feet, to the getting-off place on the side of the 
engine, and the prisoner went down upon the ground. The prisoner 
made no resistance whatever, and said nothing, and the deceased was 
not mad and the prisoner not mad, apparently; ahd there was no 
quarrel between them. The prisoner, in  a nlonlent after getting off 
the engine, said: "Hello, mister! I have dropped my ha t ;  1 want 
you? light." Then the deceased turned to that side of the engine 
where the prisoner was standing, and held the light, and said to the 
prisoner, "There is your ha t ;  pick it up  and go off," and the deceased 
turned froin where he was holding the light and stepped back on his 
side of the cab, and was raising his hand to take hold of the injector, 
when the pistol fired. The deceased exclaimed, "Oh!" and jumped 
through the engine window-was speechless, and died in  a few min-,  
utes. It was probably ten or fifteen seconds from the time the 
deceased took hold of prisoner's coat sleeve and led him to the place 
to get off and the firing of the pistol. Witness was not looking at  
the man at  the time the pistol was fired ; his back was turned towards 
him at  that moment. When the prisoner came upon the engine the 
witness took him to be a tramp ; and while the prisoner was warming, 
in  the light of the fire, the witness observed that the prisoner was 
wearing a gold watch chain, with a charm fastened to the chain, and 
the charm was a pitcher; and the prisoner also had a red handker- 
chief around his neck and more a hat with a hole in it. When the 
deceased was shot and fell to the ground the witness immediately ran 
to the telegraph office, a few yards distant, and gave the same descrip- 

tion of the man who fired the pistol and killed the deceased as 
(1149) he had given here; and in  fifteen or twenty minutes after- 

wards the prisoner was arrested, and he then had on his per- 
son the watch with the chain and charm, and the red handkerchief 
around his neck, and the hat and coat, just as the witness had de- 
scribed him to the telegraph operator a few minutes before. The wit- 
ness swore most positively to the identification of the prisoner as the 
person who came upon the engine, as before described by him, and 
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who fired the pistol and killed the deceased, in the manner described 
by him. He swore that he entertained not the slightest doubt about 
i t ;  that when the prisoner was arrested he denied that lie had any pis- 
tol, and that he was immediately searched and they found a pistol 
hanging on the inside of a leg of the prisoner's pants, considerably 
lower down than the pocket; that when the deceased took hold of the 
prisoner's coat sleeve and told him to get off, the witness remarked 
that this place was worse for tramps than Chicago. The prisoner 
appeared to be sober. The watch and chain, with the charm attached 
to it, were introduced as evidence and identified as the same referred 
to by the witness and which were taken from the person of the pris- 
oner at  the time of his arrest. 

Charles Bland, a State's witness, testified that he had been ac- 
quainted with the prisoner for three or four years, in Raleigh. Wit- 
ness is a porter on the Atlanta special train. He saw the prisoner on 
the train at  Bolling, six miles from Weldon, the morning Xr .  M. M. 
Dodd was killed. When the train reached Weldon the prisoner was 
riding on the steps of the car. - He saw the prisoner get off the steps 
of the car and go upon Mr. Dodd's engine. I n  a few moments after- 
wards witness heard a pistol shot, and came out of the car where he 
was, and saw the deceased lying on the ground. 

There was other testimony corroborative of the witnesses whose 
testimony is given above. 

At torney-Genera l  and N c R a e  & Day f o r  t h e  S ta te .  
A r g o  & S n o w  f o r  de fendant .  (1150) 

AVERY, J. Counsel for the prisoner contendesl that the charge of 
the court came within the condemnation of the ruling in X. 9. 

Ful ler ,  114 N. C., 885, in that the definition of murder in the first 
degree was left in doubt and uncertainty, and the jury were liable to 
be misled by inconsistent propositions of law contained in different 
portions of it. 

I t  is probable that the instruction mould have been more clearly 
understood by the jury had the judge told them in the outset that, 
the killing (which, according to all of the testimony, was done with 
a deadly weapon) being proved or admitted, the law presnnied 
malice, and the burden is shifted upon the prisoner to show that he 
was not guilty of m u r d e r  in the  second degree. The instruction that 
the burden shifted upon the prisoner to rebut the presumption that 
he was guilty of murder, without specifying the grade, is not to be 
commended as a formula, and, without the clear explanation subse- 
quently given, would have been misleading. The distinction between 
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the instruction excepted to in this case and that held to be erroneous 
in Puller's case can be easily drawn and readily comprehended. I n  
Putler's case the trial judge told the jury that where the fact of kilI- 
ing with a deadly weapon was proved or admitted, premeditation 
might "be presumed from the use of the deadly weapon, unless the 
contrary appeared." Other instruction given was in conflict with 
that proposition, and the jury were left to act upon either of two irre- 
concilably antagonistic views of the law, one of .which might have 

misled them into returning a verdict of murder in the first 
(1151) degree, when the facts found by them warranted only a ver- 

dict of murder in the second degree, while the other proposi- 
tion submitted by the court, if acted upon, mould have led them to a 
just conclusion. The prisoner was entitled to a new trial, because it 
was manifest that the j u r r  might have found him guilty of the higher 
crime, solely because they were misled as to the law. I n  the case 
before us the judge told the jury that the burden shifted, upon proof 
of killing with a deadly weapon, as to the question whether the homi- 
cide was murder or was mitigated to manslaughter, or was only a 
justifiable or excusable slaying. Subsequently, however, and after 
defining manslaughter, the judge stated that there were two degrees 
of murder, and explained the distinction between the two, as follows: 

"The crime of murder has been graded by the law of this State 
into murder in the first degree and murder in the second degree. 

"Every murder which is committed by lying in  wait, or poisoning. 
or by torture, or any other kind of wilful, deliberate and premeditated . 
murder, or any murder committed in the attempt to commit a felony 
or in the perpetration of a felony, is deemed to be a murder i11 the 
first degree. All other kinds of murder aye in  the second degree. 
You will understand that i t  is an  essential ingredient of the crime 
of murder in  the first degree that the killing must be done with delib- 
eration and premeditation. When there is no prenleditation in the 
commission of the murder, for that very reason i t  is murder in the 
second degree. What does the law mean by the word "premedita- 
tion"? The word "premeditate" means to think beforehand, as 
where a man thinks about the commission of an act and concludes or 
determines in his mind to commit the act ;  he has thus premeditated 

the commission of the act. The law does not lay down any 
(1152) rule as to the time which must elapse between the moment 

when a person premeditates or comes to the determination in 
his own mind to kill another person and the moment when he does the 
killing, as a test. I t  is not a question of time. It is merely a ques- 
tion of whether the accused formed in his own mind the determination 
to kill the deceased, and then a t  some subsequent period, either imme- 
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diate or remote, does carry his previously formed determination into 
effect by killing the deceased. If there be an  intent to kill, and a sim- 
ultaneous killing, then there is no premeditation. I n  determining 
this question of deliberation and premeditation, i t  is competent for 
the jury to take into their consideration the conduct of the prisoner, 
before and after as well as a t  the time of the homicide, and all the 
circumstances connected with the homicide. 

" I t  is for the jury, and not the court, to decide what is the degree 
of murder in  all cases where the jury have come to the conclusion that 
the case under consideration is one of murder. Our act of Assembly 
grading the crime of murder also makes i t  the' duty of the jury 
which tries and sits upon the case to determine, if it be a case of mur- 
der, whether i t  be murder in the first or second de, pree. 

"The court also instructs you that when the state contends for 
and asks a t  your hands for a verdict of guilty of murder i n  the first 
degree, as the State does in this case, the law makes i t  incumbent 
upon the State to satisfy the jury beyond a reasonable doubt that this 
is a case not only of murder, but of murder in the first degree. ' ' 

The first part  of the charge left the question of what was included 
under the term "murder" an  open one, and if that and the latter 
portion of it had been given, one immediately after the other, there 
would have been no inconsistency between them. The killing with a 
deadly weapon did raise a presumption that the homicide was 
murder, but in the second degree. The specific instruction, (1153) 
subsequently, left no room for doubt in the mind of an intelli- 
gent juror that i t  was incumbent on the State to prove premeditation 
and deliberation, and that on the failure to do so the prisoner could 
be found guilty of no higher-offense than murder in the second degree. 

If the prisoner weighed the purpose of killing long enough to form 
a fixed design to kill, and a t  a subsequent time, no matter how soon 
or how remote, pu t  i t  into execution, there was sufficient preniedita- 
tion and deliberation to warrant the jury in finding him guilty of 
murder in the first degree. 8. v .  Thonzns, ante, 1113; 8. v. Norwood, 
115 N .  C., 790; 8. v .  Covington, 117 N. C., 834; 8. v. McCormac, 116 
N .  C., 1033. This Court has not followed the intimations of some 
of the courts of other States. that in order to constitute deliberation 
there must be evidence of a definite design, formed on some occasion 
previous to the meeting a t  which the killing was done, and cherished 
u p  to and at  the time of putting it into execution. 

The court properly told the jury that where the intent to kill was 
formed simultaneously with the act of killing the homicide was not 
murder in the first degree. This was but another mode of expressing 
the rule that there must be a preconceived and definite purpose to  kill, 
the question of the time that elapses between the determination to kill 
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and the killing being immaterial. There was no error, and the judg- 
ment is 

Affirmed. 

C i t e d :  S. v. Booke r ,  123 N. C., 726; S. v. R h y n e ,  124 N. C., 856, 
857, 869 ; X. v. P o s t e r ,  130 N. C., 670 ; 8. v. B i s h o p ,  131 N. C., 761, 769 ; 
fl. v. Dan ie l s ,  134 N. C., 680; X. v. Hunt, ib., 688; X. v. L ipscomb,  ib., 
694; X. v. C l a r k ,  ib., 714; S. v. P o t t e r ,  ib., 733; S. v. Burrett, 142 N. 
C., 568; X. v. Banks, 143 N. C., 6 5 8 ;  X. v. Xtackhouse ,  152 N. C., 808; 
8. v. Murphy, 157 N. C., 617; X. v. S h e l t o n ,  164 N. C., 517; S. u. 
McClure, 166 N. C.; 327; S. u. C a m e r o n ,  ib., 3 8 3 ;  X. v. P o s t e r ,  172 N. 
C., 988. 

( 1 1 5 4 )  
STATE v. WADE LOCKLEAR, PATRICK LOCKLEAR AXD 

6. W. LOCKLEAR 

MURDER, UNDER ACT OF 1893, CH. 83. 

1. Up'oa a trial for murder there was eridence tending to prove that  the prisoner 
stood behind a tree and shot deceased. There was also evidence that  de- 
ceased had a gun beside him when his body was found, axid that  the report 
of more than one gun was heard about the time i t  was supposed the de- 
ceased was shot. Upon this evidence the trial judge was not warranted in 
instructing the jury that  there was no evidence from which they could 
bring in  a verdict of murder i n  the second degree. 

2. Prior to chapter 85, Laws 1893, the law was that  where the killing was admitt- 
ed or proved to have been done with a deadly weapon malice was presumed, 
and i t  was murder, nothing else appearing. It devolved upon the prisoner, 
under such circumstances, to  show facts in extenuation, mitigation or ex- 
cuse. This rule, under the act of 1893, applies to  murder i n  the second 
degree, but not to murder in the first degree. 

3. To constitute murder in the first degree, under the act  of 1893, the killing 
must have been done "by lying in wait or with deliberation and premedita- 
tion." That the killing was so done is not presumed by the law, but is  a 
fac t  which must be established by proof, the burden of proof being on the 
State. 

CLARK and MONTGOMERY, JJ., dissent. 

INDICTMENT for murder and being accessory before the fact, tried 
before H o k e ,  J., at  October Term, 1895, of ROBESON. 

The bill of indictnient charged Wade Locklear with the murder of 
Burdie Bullard, and Patrick Locklear and G. W. Locklear with being 
accessories before the fact. 

A t t o r n e y - G e n e r a l  f o r  the State. 
E. K. P r o c t o r ,  Jr., S h e p h e r d  & B u s b e e  and French & N o r m e n t  fo r  

defendants. 
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FURCHES, J. The prisoner Wade Locklear is indicted for (1155) 
the murder of Burdie Bullard, and the prisoners Patrick 
Locklear and G. W. Locklear as accessories before the fact. So the 
guilt of Wade must be established before Patrick and G. W. Locklear 
can be found guilty. The fact that Burdie Bullard was killed by a 
gunshot wound through the head was not disputed, but there was 
no direct testimony as to who did it, nor as to the circumstances under 
which it was done. I t  was a case of cirumstantial evidence. 

There was a great deal of evidence introduced on the trial to show 
that the deceased was killed on Friday evening, and that on Sunday, 
a week before, he had a fuss and a fight with the prisoners, and that 
they had threatened to kill him. There was evidencee that a man 
was seen going in the direction of where the deceased was found dead, 
with a gun in his hand, just before the report of a gun was heard, 
supposed to be the shot that killed the deceased; that the clothing this 
man was wearing resembled that of the prisoner Wade Locklear, 
though the witnesses who testified to this stated that they did not 
know who i t  was. Another witness testified that she saw sollie one 
going around her fence, in the direction where the deceased was 
killed, in a fast walk, or trot, in a stooped condition, with a gun in 
his hand, though she did not know who it was. Dr. Norment testified 
that he acted as the coroner in holding an inquest over the dead body 
the day after he was killed; that a short distance from where the 
deceased was killed he saw grass tramped behind a tree, as if some 
one had stood upon it or kneeled upon it, though he saw no tracks and 
could not tell whether i t  had been done recently or not; that he saw a 
twig cut on the opposite side of the road, in a line with this tree and 
where the deceased was killed. I t  was also in evidence that 
the deceased had a gun with him, which was found lying by (1156) 
his side, and i t  was not shown whether this gun was loaded or 
not. There was also evidence by some of the witnesses that they 
heard "guns" about the time it was supposed the deceased was killed. 

This is a synopsis of the strongest part of the evidence against the 
prisoners, and it must be admitted that it tends strongly to prove 
that the prisoner Wade was the author of the killing, or, as the Attor- 
ney-General put it, "it is consistent with the verdict of murder in the 
first degree." But this is not the question before us. The question 
presented for our consideration is the correctness of his Honor's 
charge, which is stated as follows: "That after the jury had been 
out from Saturday evening until the following Wednesdar, they 
returned into court and requested his Honor to restate to them the 
law with regard to the different degrees of murder. This the court 
did, by reading the statute to the jury, and charged them that if the 
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killing was by lying in  wait and shooting deceased from behind a tree, 
and the jury were satisfied of this, beyond a reasonable doubt, and 
that the killing was willful, deliberate and premeditated, it would be 
murder in the first degree." To this part  of the charge there can be 
110 objection. I t  is in harmony with every opinion delivereg by this 
Court upon the act of 1893, dividing murder into two degrees. But  
the charge did not stop with what we have quoted. The judge added 
to that the following: "That there was no evidence of murder in  
the second degree in  the case now on trial." I n  this there was error. 
I t  was the same, in substance and effect, as if he had told the jury. 
if they found the prisoners guilty of anything, they must find them 
guilty of murder in the first degree. To sustain this charge m~ould be 

to nullify the statute of 1893. This we cannot do, nor per- 
(1157) mit to be done by the judges of the Superior Courts. Before 

the act of 1893, the lam of homicide was the common law, 
as laid down by Sir i?Iichael Foster, that where the killing was admit- 
ted or proved to have been done with a deadly weapon, malice was 
presumed, and it was mnurder, nothing more appearing. And it de- 
volved upon the prisoner to show circumstances in extenuation, miti- 
gation or excuse. This rule, under the act of 1893, applies to murder 
in  the second degree, and not to murder in the first degree. If it 
did, the act of 1893 would be a nnllity. The first section of chapter 
83, Laws 1893, except from the second section, which provides for 
murder in the second degree, and which retains the common-law pre- 
sumption, a number of murders which are therein enumerated, among 
them, where i t  is perpetrated "by lying in wait, * * XI or by any kind 
of willful, deliberate and premeditated Billing, * " " it shall be deemed 
to be murder in  the first degree and shall be punished with death." 
And the third section provides: "But the jury before whom the 
offender is tried shall determine in their verdict whether the crime 
is murder in the first o r  second degree." 

Then, to constitute the prisoners murderers in the first degree, the 
killing must have been conimitted "by lying in wait or with delibera- . 
tion and premeditation." This is presumed by law, or i t  must be 
proved. If i t  is presumed, as we have said, then the act of 1893 is a 
nullity, and every killing that would have been murder before the act 
is murder in the first degree under the act. If it is to be proved, by 
whom is it to be proved? Does the State have to make out its case, 
or does it devolve on the prisoner? I s  it required that  the prisoner 
should prove a negative, or prove that he is not guilty, before the 

State proves that he is?  This cannot be so, and were it not 
(1158) for the great respect we have for those who differ with us, 

we would say, to our minds, i t  seems absurd. Then, if these 
734 



N. C.] FEBRUARY. TERM, 1896. 

things are not presumed, but are to be found as facts, who is to 
find them, the judge or the jury? I t  would be new law in North 
Carolina for a judge to find the facts in a trial for murder. But the 
act of 1893 says in express terms that the jury before whom the case 
is tried shall determine the degree of murder. And we do not under- 
ctand this to mean an unbridled arbitrating or mob finding, any 
more than it was befor? the statute. Even before the act of 1893 we 
all know that it was within the power of the jury to acquit and turn 
loose a prisoner, no matter how guilty he might be, and the court was 
powerless. In  fact, it is alleged that they often did this. But i t  is 
expected that they will find the facts and apply them to the law given 
by the court, determine whether the prisoner is guilty or not, and, if 
guilty, in what degree. We see no reason why they should act differ- 
ently now to what they did before the statute, and we do not believe 
they are any more disposed to take the law in their om7n hands 
in deciding cases under the act of 1893 than they were before. 

I t  has heen said that this Court has gone too far in its grant of 
power to the jury. But we do not think so. We have not gone as far  
as Judge Iredell, of the Supreme Court of the TJnited States, went in 
charge of his in Georgia, quoted and approved by Jxstice Gray in his 
opinion in the case of Xparf v. [I. S., 156 U. S., 51, and appendix, p. 
714. 

This question has been fully discussed heretofore, and the act of 
1893 construed by this Court, especially in the case of,#. v. Fuller, 
114 N. C., 885, and X. v. Gadberry, 117 N. C., 811, and we can see no 
reason to change or modify the construction given the statnte in those 
cases. 

There are a number of other ecxeptions made and argued 
by the prisoner's counsel, but we have not considered them, as (1159) 
they may not arise on another trial and as  we thought it best 
to put our judgment upon the point we have, with a view of emphasiz- 
ing, if me could, the opinions of this Court heretofore given upon the 
construction of this statute. There is error, and a new trial is 
ordered. 

New trial. 

CLARK, J., dissenting: In  8. v. Covingto?z, 117 N. C., 834, it was 
held, affirming the construction of the statute theretofore made by 
lVcRcie, J. ,  in X. v. Gilchrist, 113 N. C., 673 ; and by Avery, J. ,  in S. v. 
Noryood, 115 N. C., 791, that "the act of 11 February, 1893" (which 
divided the crime of murder into two degrees) "does not give jurors 
a discretion, when rendering their verdict, to determine of what. 
degree of murder a prisoner is guilty. They must render a verdict 
according to the evidence; and believing a prisoner guilty, beyond a 
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reasonable doubt, of murder in the first degree, it is their duty so to 
find, however nluch inclined to show mercy b ~ -  rendering a verdict for 
a lesser offense. Their obligation in that respect has not been changed 
by the statute, and is the same as it was upon the trial for homicide 
before its enactment, and the question was whether the prisoner was 
guilty of murder or manslaughter. This question has been settled by 
our decisions, not only in construing the act under consideration, but 
also the similar one, dividing the crime of burglary into two degrees. 
S. v. Alston, 113 N. C., 666; S. v. McKnight, 111 N. C., 690; S. v. 
Fleming, 107 N. C., 905." From this most recent deliverance of the 
Court (so clearly restating the law and citing with approval the for- 
mer authorities) it is plain that the degree of murder for which the 

verdict can be rendered is not a matter of discretion with the 
(1160) jury, but must be in accordance with the evidence. I t  neces- 

sarily follows, therefore, that if there is no evidence of murder 
in the second degree it could not be error to so instruct the jury. 
Here there is no question of a presumption to be drawn from the use 
of a deadly weapon, nor does any question arise as to premeditation 
and deliberation. These points are not presented in this case. The 
statute makes "the killing by lying in wait" murder in the first 
degree. If the evidence was sufficient to show that the prisoner killed 
the deceased at all, it showed that he slew him while lying in wait. 
If it was not sufficient to show that the prisoner slew the deceased 
from ambush, it was not sufficient to prove that he killed him at all. 
There was no evidence whatever of murder in the second degree nor 
of any killing by the prisoner in any mode, except by lying in wait, 
which was murder in the first degree. The judge, therefore, could 
not have erred in telling the jury that "there was no evidence of mur- 
der in the second degree," and "that if the killing was by lying in 
yrait and shooting the' deceased from behind a tree, and the jury were 
satisfied of this, beyond a reasonable doubt, and that the killing was 
willful and premeditated, it would be murder in the first degree." 
His Honor states that the charge is not sent up in full, but, in accord- 
ance with repeated recommendations of this Court, only so much is 
sent up as is pertinent to the exceptions. Bank v. Bridgem, 114 N. 
C., 107; Durham v. R. R., 108 N. C., 309. In  charging upon this state 
of facts, that the jury should find the prisoner guilty of murder in 
the first degree, if satisfied beyond a reasonable doubt that he slew 
the deceased by lying in wait and shooting him from behind a tree, 
and if not so satisfied to acquit him, Judge  Hoke followed the law, 

as laid down in S. v. Covington, 117 N. C., 834, and adopted 
(1161) in identical charge which was approved in that case and in 

the several cases cited therein. A careful inspection of the 
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evidence will show, as the judge correctly stated, no evidence what- 
ever of murder in the second degree, for it either proved that the 
murder had been committed by the prisoner's shooting the deceased 
by lying in wait or it did not show that he had killed the deceased at  
all. The evidence of murder in the first degree was sufficient to con- 
vince the jury, and the trial judge refused to set the verdict aside. I t  
need not be marshaled here, as its sufficiency is not before us. The 
Attorney-General's statement, in his argument, was that the evidence 
"was consistent with murder in the first degree and inconsistent with 
murder in the second degree." The issue of fact was properly left 
to the jury and in every aspect presented by the evidence. 

MONTGOXERY, J .  I concur in the dissenting opinion. 

Cited:  S. v .  Finley,  post, 1172; S. v. Moore, 120 N.  C., 572; 8. v .  
Booker, 123 N.  C., 726; S. v .  Clark, 134 N .  C., 714; S. v .  iMatthews, 142 
N. C., 624; 8. v .  Roberson, 150 N.  C., 842; X. v. Spivey,  151 N .  C. ,  689. 

(1162) 
STATE v. A. L. FINLEY,  JR. 

1. Where several defendants are jointly inclicted, a severance is within the sound 
discretion of the nisi p r i m  judge, and his refusal of a motion for  a sever- 
ance will not be reviewed, in the absence of abuse of such discretion. 

2. Where there are  several defendants in the same bill of indictment i t  is not 
necessary to  notify each of the others of the taking of a deposition by one 
for  use as evidence on his behalf, under L a m  1891, chapter 552. 

3. A deposition taken under chapter 552, Laws 1891, is  competent to be read in 
favor of one prisoner, although i t  contains testimony charging his co- 
defendant with committing the crime. When so read, i t  is  the duty of the . 
presiding judge to  instruct the jury that  they are not to  consider i t  as  
evidence against the codefendant thus charged with the crime, but only 
as  evidence in favor of the prisoner who offers it. 

4. When a wounded person has been told by a physician that his injury is fatal ,  
and states himself tha t  the wound will produce death, his dying declarations 
are properly received in evidence. 

5. A witness who proposes to testify as  to  dying declarations can refresh his 
memory by looking a t  a depositiou of deceased, taken in  his presence, al- 
though such deposition is not competent as evidence in chief. It is not 
essential in cases of this kind that  the witness should himself have written 
the matter from which he is  to refresh his memory. 
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6. I n  the absence of any evidence of a conspiracy, if two persons are indicted 
for murder, and the jury are in doubt as to which struck the fa ta l  blow, 
they should acquit both; but if a conspiracy between the prisoners is shown, 
they should both be convicted, under such circumstances; for, having con- 
spired together to commit the crime, they are both principals, and i t  is 
immaterial to inquire which of the two actually struck the blow. 

7. If two persons conspire to vex, annoy and commit unlawful acts upon a third 
and in the prosecution of their unlax-ful plans one of them kills their victim, 
they are both responsible for such homicide, although their original object 
in conspiring together did not compass so great a crime. 

8. Now, as before the statute of 1893 (dividing murder into two degrees), the 
killing being proved or admitted, malice is presumed, and the burden is put 
upou the prisoner to establish to the satisfaction of the jury such facts and 
circumstances as v i l l  rebut malice and reduce the crime from murder in the 
first degree to a crime of inferior grade. 

9. The instructions proper to  he given on the question of murder or manslaughter, 
as  pointed out in S. 7 .  lock lea^, ante, 1154, and S. v. Thomas, nn ie ,  1113, 
approved. 

(1163) ISDICTMENT for murder, tried before BrzJn?~, J., at Fall  
Term, 1895, of BICDOWELL. 

The appellant, A. L. Finley, Jr . ,  and one James Jimmerson were 
jointly indicted for murder, and both convicted of murder in the sec- 
ond degree. A. L. Finley, J r . ,  appealed. 

i 1 t t o r t l e ~ - G e n e r a l  f o r  t h e  Xta te .  
,I. P. M o r p h e ~ c  f o r  d e f e n d a n t s .  

XONTGOMER~, J .  The defendants A.,L. Finley and James Jimmer- 
son were indicted and tried jointly for the murder of L. H.  XcNish. 
011 the trial his Honor denied a motion, made at  the proper time, by 
the defendant Finley for a severance. The defendant alleged that 
the defenses of each of the accused were in antagonism as the founda- 
tion of the motion. A11 exception was filed, on the ground that the 
denial of the motion was a gross breach of discretion on the part  of 
the court. Unless the accused suffered some apparent and palpable 
injustice in the trial below, this Court mill not interfere with the decis- 
ion of the court on the motion for a severance. Although the defenses 
were in conflict and involved the admission of testimony which was 
competent as against one of the defendants and not against the other, 
yet his Honor, with entire certainty and clearness, carefully instructed 
the jury in the application of the evidence, explaining to them, by a 
proper analysis of the same, what par t  of i t  was competent against 
both and what part  competent against one and not against the other, 
and guarding them against being influenced against either of the de- 
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fendants bj- such evidence as he had instructed them was only com- 
petent against the other one. We therefore refuse to interfere with 
the ruling of the court below. The matter was in  the sound 
discretion of his Honor, and, from what appears, i t  is certain (1164) 
that there was no abuse of that discretion. X. v. Oxendine, 
107 X. C., 783 ; X. v. Gooch, 94 N. C., 987. 

The second exception was to the ruling of his Honor, admitting, 
against the objection of the defendant Finley, the deposition of the 
deceased, offered in evidence by the other defendant, Jimmerson, for  
himself and not against Finley. Due notice had been given to the 
solicitor of the district of the time and place for taking the deposition, 
and all of the other requirements of the lam7 in respect thereto had 
been complied with. No notice, however, was given to the defendant 
Finley. Chapter 552, Laws 1891, authorizes the defendant in  crimi- 
nal actions pending in the Superior Court, upon giving the notices 
and observing the other requirements named therein, to take the depo- 
sitions of such persons so infirm or otherwise physically incapacitated 
that their attendance at  court cannot be had, to be read on the trial. 
Because, also, of the failure to give the defendant Finley notice of tak- 
ing of the deposition, the objection was made. I t  was not necessary 
that Finley should have had any notice of the taking of the deposition, 
and his Honor committed no error in  admitting it as testimony for 
Jimmerson. X. v. Rilgore, 93 K. C., 533. When his Honor came to 
instruct the jury as to this evidence he told then1 that the deposi- 
tion was not evidence against Finley, and that they should consider 
only such parts of it as related to Jirnmerson, and to consider no par t  
of it which in  any manner related to Finley or might in any way tend 
to prejudice their mincls against him; "that the deposition was taken, 
under the statute, without notice to Finley; and although the evi- 
dence contained in it charges them with the commission of the crime, 
Ton must not. consider the same against him, and treat it as 
though his name had not been mentioned therein, and not (1165) 
allom- it in any wig. to inflnence your verdict against Finley. " 

Particular exception was made by Finley to the admission of the 
testimony of J a x e s  Smith, a witness for the State. This evidence is 
a par t  of the case on appeal, and appears in full in ;the original tran- 
script. The witness did not say that Finley was absent or not near 
enough to hear what the deceased said in the drug store when he 
called on Dr. hlorphew for protection. He  said that, upon his coming 
up, he found both of the defendants and the deceased just outside the 
door of the drug store; that Finley walked around and "kinder 
brushed his foot like he was going to kick the deceased"; that then the 
deceased went into the drug store, Jiinmerson going in afterwards and 
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laughing. The witness said nothing further about the position of Fin- 
ley, except that when he left he was sitting on the steps. 

Dr. White had already testified that Finley, at the time the de- 
ceased called on Dr. Morphew for proteetion, "was at  the door, making 
a noise, kinder noise like mocking him"; that Finley was near enough 
to hear him (deceased) if he had not been making a noise. He had 
testified, further, that the deceased stayed in the store five or ten 
minutes, and when he closed it for the night they went out together. 
finding Finley and Jimmerson there. Finley had on the deceased's 
cap, and in his raised hands had a board sign, like he was going to 
strike the deceased; that he told him not to have any row and to get 
away. 

Thomas Finley, a witness for the State, had testified that the 
defendant Finley was at the door, outside two or three feet, and, he 
thought, was near enough to hear a conversation inside. The testi- 
mony of the witness Smith was competent against both defendants, 

and it was for the jury to determine whether the declaration 
(1166) of the deceased was made in the hearing of defendant Finley 

-whether he heard and understood the statement, and if he 
did, what his conduct was. I t  was for them alone to say what value 
was to be attached to the surrounding circumstances as tending to 
prove the defendant's guilt. S. v. Bowman, 80 N. C., 432. Besides, 
enough testimony had already been given in to be submitted to the jury 
on the question whether there was an agreement and conspiracy be- 
tween the defendants to do an unlawful act. The whole of the evi- 
dence, having been made a part of a case on appeal and not having 
been printed in the case, discloses, upon an examination of it, numer- 
ous other exceptions made by defendant Finley. 

The objections, all of them, are without force, and his Honor was 
right in overruling them and in receiving the testimony objected to. 
There was one, however, dwelt on with so much earnestness here that 
we will notice it particularly. The defendant Jimmerson had intro- 
duced for himself the deposition of the deceased, and i t  had been 
admitted by the court for Jinimerson, but not against the defendant 
Finley. The State offered to prove by its witness, E. C. Hudgins, 
who was present at  the taking of the deposition, the statements of the 
deceased, made at  that time as dying declarations. The witness stated 
that he was present the whole time, and that the deceased said the 
wound would be the cause of his death in a very short time. The 
undisputed testimony was that the skull had been crushed and broken; 
that both the doctors who had seen him had testified that the wound 
produced death; and that Dr. White had told him (deceased), about 
the time of taking the deposition, that he thought the wound would 
probably be fatal. There can be no doubt that the deceased knew 
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that death was impending and that he knew the nature of the 
wound. He was near death, and did die from the effects of (1167) 
the wound. The statements, beyond question, were admissible 
as the dying declarations of the deceased. S. v. Mills, 91 N. C., 581. 
His Honor allowed, against the objection of defendant Finley, the 
witness to read over the deposition of the deceased, taken in the wit- 
ness' presence, that he might refresh his memory in reference to the 
matter. The objection was properly overruled. I t  was not neces- 
sary, under the circumstances, that the witness should have written 
the paper himself in ,order that he might read it to refresh his mem- 
ory. Greenleaf Ev., see. 436: 8. v. Stnton, 114 N. C., 813. 

In  considering the exceptions made by defendant Finley to the 
rulings of his Honor, refusing to give his special prayers for instruc- 
tion, and the exceptions of the charge as given, we find that much 
repetition of parts of the testimony will be saved by a succinct and 
connected recital of such parts of it as bear on the exceptions and 
charge; and for convenience and orderliness we will make such synop- 
sis from the testimony of the witnesses. The deceased was a stranger 
in Marion (he was from Rochester, N. Y.),  forty-two years old, lame 
and with only one arm. He arrived in the town from Old Fort at  11 
o'clock in the morning, and received the injury from which he died 
between 10 and 11 o'clock of the night of the same day. He met both 
of the defendants, who were drinking freely, at a barroom. He took 
a drink with each of them. Presently the defendant Finley began to 
mock him, to box and scuffle with him, slap him over the head, and to 
take his cap from him. This treatment proceeded to such vi'olence as 
to cause one Turnbill to interfere and to stop it, and to apolo- 
gize for the rude behavior of Finley, stating "Bunk" (mean- (1168) 
ing Finley) was a good boy and did not mean any harm. . 
Very soon the bar was closed, the deceased and Finley going out at  one 
door and the barkeeper and Jimmerson at the other. The barkeeper 
went on and left the deceased and Finley standing talking together, 
and Jiminerson about ten feet off. There was testimony going to 
show that jnst then the defendants, under a pretended power of 
arrest, took hold of the deceased and by force carried him to the cala- 
boose (town lockup), and after getting him there Finley pulled out 
his knife instead of a key and threatened to cut his throat. The de- 
ceased then broke away and went to the drug store of White & Mor- 
phew, near by, the defendants following him and overtaking him at 
the door. Jimmerson pulled out a box from the store and sat down 
on it, within two or three feet of the deceased, while Finley walked 
around and ('kinder brushed his foot like he was going to kick the 
deceased," the latter instantly going into the drug store, and Jimmer- 
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son following him and laughing a t  him. The deceased a t  once called 
for  Dr .  Morphew, and, upon his appearing, said, "Doctor, I want pro- 
tection from these fellows. " Jimmerson was then inside and Finley 
outside, leaning against the door, one side of the door being open, 
according to Dr. Morphew's testimony. Dr. White said that Finley 
was near enough to hear, if he had not been making a noise, mocking 
the deceased. Thomas Finley testified that the defendant Finle>- was 
near enough to hear a conversation inside. Deceased was bareheaded 
and said they had his cap. Dr.  Illorphew said the deceased had the 
Irish brogue and a peculiar walk, and that Jimmerson was lanphing 
and Finley was mimicking him in talk and action. Upon closing the 
d rug  store for the night, Dr. White and the deceased went out to- 
gether, when they found a t  the door both the defendants. The de- 

ceased said, "Give me mj7 cap. " Finley had on the cap of 
(1169) the deceased, and also .at this time had a board sign, ~ e v e r a l  

feet long, raised like he was going to strike the deceased, but  
desisted on being told by Dr. White not to have any row and to pet 
away. Finley walked u p  a few feet from the drug store, with the 
board sign in his hand. Dr.  White went on his way u p  the street and 
the deceased in the same direction. White met Thomas Finley (not 
the defendant),  and while they were talking, missiles like bottles were 
thrown from the direction in which the defendants had been left, and 
then the deceased came running, trying to get behind them; and then 
the defendants came up, Finley in front and Jimmerson six or eight 
feet behind. Thomas Finley remonstrated. A few monients later 
the deceased received a blow on the forehead, inflicted with some hard 
substance, which crushed the skull, including the inner table. There 
was ample testimony going to show that both defendants were present 
a t  the time the blow was struck; they both admitted that the7 heard 
the blow and saw the man fall. The defendant Finley said that he 
saw Jimmerson reach down and get into a " jower" with the deceased, 
heard a lick and saw the man fall. Jimmerson, on the other hand, 
said Finley hit the deceased with a rock. At  the courthouse, nest  
day, about the time of the justice's examination, the deceased recog- 
nized Finley as the one who had struck him, and so stated, near 
enough to be heard by Finley, one witness testifying that he must have 
heard the charge. No denial of it was made by Finley. I n  his dying 
declarations the deceased stated that the blow was given by Finley. 

Eight special instructions were asked by the defendant Finley, 
three of which were given, and the second, third, fourth, sixth and 
seventh refused. The second is as follows: "If the jury are in doubt 
as to which one of defendants struck the blow, and have a reasonable 
doubt as to whether Finley inflicted the injury, or as to whether 
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Jimmerson inflicted it, then their verdict should be not (1170) 
guilty as to both." The prayer in the abstract, embraces 
a sound doctrine of law; but where a oonspiracy or a11 agreement be- 
tween two or more to do an unlawful act has been proved, and as a 
result and consequence therefrom a crime is committed, the rule is 
different, and i t  is altogether an immaterial matter which one of the 
actors actually coinnlits the deed; they are all principals and all 
guilty of the offense. 8. v. Hill, 72 N. C., 345. There was plenary 
proof going to show a combination and conspiracy between the clefend- 
ailts to commit an  unlawful act, and in the doing of it the deceased 
received a mound, by one or the other of the defendants, from which 
he died. His Honor properly refused this instruction. 

We can consider together the third, fourth and sixth exceptions, 
which are as follows : 

3. "That if they believe from the evidence that Jinzinerson in- 
flicted the injury, the defendant Finley would not be guilty, unless 
they find there mas a conspiracy on the part  of both to coininit the 
crime, or unless they find that.Finley was present, aiding and abet- 
ting Jiinnlerson in its commission. " 

4. "That there is not sufficient evidence to go to the jury of an)* 
conspiracy on the part  of Finley with Jimmerson to commit the offense 
charged." 

6. "They must find bej-ond a reasonable doubt, if they should find 
a conspiracy existed a t  all, that such conspiracy must be to commit the 
offense charged in the indictment, to-wit, the murder of the deceased, 
and that no evidence of a common design, or purpose to tease, worry 
and have fun  out of the deceased would be such a common design and 
purpose as would warrant the jury in finding a verdict against Fin-  
ley, in  case they find that he did not strike the blow." 

The above exceptions cannot be sustained. I t  was not necessary 
to the conviction of Finley that the jury should believe that 
the conspiracy between the defendants, if proved, extended to (1171) 
and included the commission of the crime charged in  the in- 
dictment-murder. I t  is sufficient, if the defendants were engaged in 
any unlawful object, leading u p  to the killing of the deceased, to 
make them both guilty as principals. The evidence tended strong]>- 
to show an  agreement between the defendants to engage in the pursuit 
of an  unlawful object-that is, to .worry and annoy and to oppress 
and to assault the deceased, by taking his cap from him, by boxing 
and slapping him violently, by threatening to put him in  the lockup, 
threatening to kick him, and drive him by their annoyances and perse- 
cutions to seek protection from them, and by cursing him and chasing 
hiin u p  and down the street. I n  Regina v. Cox, 4 C. & P., 538, the 
rule is thus laid down : "If two persons are engaged in pursuit of an  
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unlawful object, the two having the same object in  view, and in pur- 
suit of that common object one of them does an act which is the cause 
of deatth, under such circumstances that i t  amounts to murder in him, 
i t  amounts to murder in the other also." The same doctrine is held 
in S. v. Simmons,  51 N.  C., 21, and in S .  v. Gooch, 94 N .  C., 987. 

We do not understand the theory upon which the defendants7 
counsel base their exceptions to those parts of his Honor's charge 
which they allege to be objectionable. There can be no valid objec- 
tion to the court's definition of malice. I t  is elementary learning. 
And on the question of murder in the first and murder in  the second 
degree the language of the court was the identical language which the 
same judge used in the first trial of the case of X. v. Fuller,  114 N .  C., 
885, except the last sentence, and which was approved by this Court. 
He said in the trial of that case that, "the killing with a deadly 

weapon being admitted or proved, and nothing else appear- 
(1172) ing, the court charges you that no presumption is raised that 

i t  is murder in the first degree; and unless the facts and cir- 
cunlstances show beyond a reasoilable doubt that there was a deliber- 
ate, premeditated, preconceived design to take life, i t  is murder in 
the second degree." This has been affirmed by this Court in S.  v. 
Gadberry, 117 N.  C., 811, and in  8. v. Locklear, ante, 1154, and S. v. 
Thomas, ante, 1113. Now, as before the statute of 1893, dividing mur. 
der into two degrees, the killing being proved or admitted, malice is 
presumed, and the defendant, if he seeks to reduce the crime to man- 
slaughter, must prove such facts and circumstances to the satisfaction 
of the jury as mill rebut the presumption of malice. The defendant 
must show and prove all matters of excuse or mitigation upon which 
he relies to reduce the crime from murder to manslaughter. There 
are dozens of cases to this effect in our decisions, made before the 
statute of 1893, and numbers of them will be found cited in the case 
of 8. v. Rollins, 113 N.  C. ,  722. Since the statute the same principle 
has been declared in S. v. Puller and S. v. Gadberry, supra. 

The defendant cannot complain because his Honor did not submit 
the theory of manslaughter to the jury. There was not one particle 
of evidence offered to show provocation-not a scintilla of proof, even, 
offered with a view to reduce the crime charged in the indictment to 
manslaughter. 

From the light in which we view the testimony, his Honor's charge 
was, if liable to exception, too favorable to the defendants and the 
judgment extremely lenient. The case was tried with thoroughness 
by his Honor and with absolute impartiality. There is 

No error. 
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C i t e d :  8. v. Booker,  123 N.  C., 726 ; S.,v. H i c k s ,  125 N.  C., 640 ; 
8. v. Goode, 132 N.  C. ,  988; 8. v. Teachey ,  138 K. C., 597; S. v. W o r -  
l ey ,  141 N .  C., 768 ; 8. v. B a n k s ,  143 N.  C., 657 ; S. v. Kendal l ,  ib., 663 ; 
8. v. Cloninger,  149 N. C., 572; 8. v. Holder ,  153 N .  C., 607; 8. v. 
Greer,  162 N .  C., 652. 

STATE V. J d M E S  JIhIMERSON 

1. The admission of additional testimony after the evidence is closed, but before 
a verdict is rendered, like a motion for a new trial for newly discovered evi- 
dence, is a matter of unreviewable discretion in the judge belo~v. 

2. I t  is  not essential that the transcript of the record in a State case shall coil- 
tain a list of the grand jurors. 

(For other points decided, see headnotes to 8. v. Pinley, ante, 1162.) 

INDICTMEKT for murder, tried before B r y n ~ z ,  J. ,  a t  Fal l  Term, 1895, 
of MCDOWELL. 

At torney-Genera l  for t h e  S t a t e .  
J .  B .  Batchelor  for de fendant .  

MONTGOMERY, J. The defendants, James Jimmerson and A. IA. 
Finley, were indicted and tried jointly for the murder of L. H. Nc- ' 

Nish. The case on appeal on the part  of Jimmerson was agreed upon 
and signed by the solicitor of the district and the counsel of the de- 
fendant. I t  contained the statement that the deceased mas a 
< ( tramp." The testimony showed that he was a brave and kind- 
hearted and jovial Irishman. I n  the darkness of night, in a strange 
place, without an acquaintance, he was,wounded unto death by the 
defendants, without the least provocation or excuse, in  or near a 
vacant lot about the courthouse in Narion. The morning after he 

u 

was wounded he was carried to the examination before the justice of 
the peace, and upon seeing the defendants said: "Oh, boys, 
ain' t  you sorry? But I ' l l  forgive you." He deserved a bet- (1174) 
ter fate. 

There was strong evidence going to show a combination and con- 
spiracy between the defendants to commit an unlawful act, and i n  the 
course of it the deceased received a wound, inflicted by one or the 
other of the defendants, both being present, from which he died. The 
testimony tended to show an  agreement between the defendants to 
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engage in  the pursuit of an unlawful object, to worry and annoy and 
to assault the deceased, by taking his cap from him, by chasing him 
about the streets, by throwing missiles a t  hini, like bottles, by cursing 
him, and in  various other ways annoying him. There was not a scin- 
tilla of proof offered with the view to reduce the crime charged in the 
indictment (murder) to manslaughter. If the killing with a deadly 
weapon is proved or admitted, nothing else appearing, malice is pre- 
sumed, and the defendant m w t  show and prove to the satisfaction of 
the jury all matters and circumstances which he relies upon for excuse 
or mitigation to rebut the presumption of malice. His Honor in: 
structed the jury to that effect. The court further instructed the 
jury that if the defendants, or either of them, were present at  the 
time of the killing, with no formed design of killing the deceased. and 
without any preconcert to kill, they would not be guilty of murder in 
the first degree. The exception made by the defendant to that in- 
struction cannot be sustained, for, as we have said, there was no proof 
tending to show a less crime than murder in the second degree. His 
Honor further charged the jury, among other things, as follows: 

( ' I f  the jury believe beyond a reasonable doubt that the defend- 
m t s  were in the pursuit of an unlawful object, to-wit, in this case 
'deviling' the deceased, the word used by one of the witnesses, hy  
taking his cap from him, placing their hands on his person, threaten- 

ing to put him in the lockup, raising the foot as if to strike 
(1175) him, driving him illto or, by their persecutions a i d  anno>-- 

ances of him, caused him to go into the drug store and ask 
the doctor for  protection (from these fellows), one going into the store 
and the other standing outside, cursing him and running him np the 
street, as detailed by the witnesses, the two having the same object in 
view, and in pursuance of that con~mon object one of them strikes the 
deceased on the head with a rock, both of them are guilty of murder 
in the second degree. " 

There was no error in this, and the exception is not sustained. 
Reyina  v. Cox, 4 C. & P., 538; S. v. Gooch, 94 N. C., 987. The court 
further instructed the jury, at  the request of the other defendant, Fill- 
ley, "that the mere fact that the defendant Finley was present a t  
the time of the killing is not sufficient, but the jury must find beyond 
a reasonable doubt that he was aiding and abetting and encouraging 
the defendant Jimmerson to inflict the injury of which the deceased 
died, or that there was a prior agreement to do an  unlawful act." 

Under the facts testified to in this case, his Honor did right in in- 
structing the jury as requested, and the exception by the defendant 
Jimmerson is not sustained. 

The defendant Jimmerson requested the judge to charge as fol- 
lows : ' ( If the prisoner Jimmerson, when the blow was given, with- 
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out any conlmunity of unlawful purpose with the prisoner Finley, and 
without any knowledge of the intention of the prisoner Finley to com- 
mit any assault upon the deceased ; if you should find that Finley, and 
not Jimmerson, struck the fatal blow, and you should find that there 
was no community of purpose between Finley and Jinlmerson to do 
the deceased bodily harm or other personal injury, the com- 
mission of which might result in death, although he may have (1176) 
said "God damn it (or you),  you can't knock anyone;" and 
if you find that these words were used in spirits of drunken levity, 
and not with intent to aid and abet, this would not make him guiltv, 
and you should acquit him. " 

The charge was given as requested, but his Honor added the words 
"unless there was a common purpose to 'devil' and annoy the de- 
ceased." The addition was proper, and the jury could not have mis- 
understood the meaning of the words "to devil," for his Honor had 
defined the word as used, at  length, in one of the instructions already 
given. 

After the verdict of guilty the defendant made a motion for a new 
trial, because of newly discovered testimony. His Honor overruled 
the motion, and the defendant excepted. The matter was one of dis- 
cretion of the court, and we will not review it. McC~tlJoclz v. Donk, 
68 N. C., 267. I t  was a matter of discretion, also, with his Honor 
when he refused to allow the alleged newly discovered testimony to be 
submitted to the jury before verdict. Pain v. Pain,  80 N .  C., 322. 

There was an  exception made here that the transcript fails to 
show the names of the individuals who composed the grand jury upon 
whose action the bill was found. That is immaterial. I t  would have 
been in  better form if the names had been mentioned, but i t  is not of 
serious moment. There is 

No Error.  

Cited:  S. v. Poylenzan, 164 N. C., 640; X. v. Trull, 169 S. C., 370; 
8, v. Davidson, 172 N. C., 945. 

(1177) 
S T A T E  v. ROBERT U S S E R Y  

1. As manslaughter may be committed in varlous vays  and ~vithout the use of a 
deadly weapon, a defeildailt who mas indicted and tried for murder with a 
stick, and was convicted of manslaughter, cannot complain of the failure of 
the trial judge to instruct the jury whether the stick used was a deadly 
weapon. 

2. It is  the duty of the trial judge, to be exercised in his discretion, to either 
stop counsel in their argument on a trial nhen they abuse their p r ideges  
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by indulging in a line of argument for  which there is  no support in the 
evidence, or, in the charge, to caution the jury to disregard the objection- 
able remarks. 

3. Where, on a ' tr ial  for  murder, the judge instructed the jury tha t  if they were 
satisfied that  the prisoner reasonably feared the loss of his life or great 
bodily harm a t  the hands of the deceased a t  the time he struck the blow, 
and that i t  was necessary for him t o  strike for the protection of his life 
or to save himself from serious bodily harm, they should acquit the prisoner: 
Held, that such instruction was sufficiently explicit and not erroneous, in 
tha t  i t  did not instruct the jury to  acquit the defendant if he believed i t  
necessary to strike, etc. 

4. I f  on a trial the court omits any evidence favorable to the prisoner in his 
recapitulation and charge, i t  is the duty of the prisoner's counsel to  call 
i t  to the attention of the court i n  time to  enable it t o  correct the onlission, 
for, after  verdict, a n  exception grounded on such omission will not be sus- 
tained. 

5. I t  is  not necessary, in the absence of a special request, for the tr ial  judge to  
recapitulate all the evidence in his charge to the jury, and if the prisoner 
desires the entire testimony or any portion to be repeated to the jury he 
must make the request in apt  time and before verdict. I f  no such instruc- 
tion is asked, the failure to repeat the entire testimony i s  not error. 

6. d 1%-itness as to general character, after  qualifying himself, can only state the 
general reputation of the person whose character is  the subject of inquiry. 
I f  cross-examined as  to  particular facts, the redirect examination must be 
limited to the particular matter brought out by the cross-examination. Hence, 

7. ,Where a witness, testifying to the general character of the prisoner, had on 
cross-examination stated tha t  the prisoner had submitted on a charge of 
fornication and adultery, the redirect examination was properly limited to 
tha t  matter and not allowed to include inquiry as  to the general character 
for  "truth and honesty." 

AVERY, J., dissents. 

(1178) INDICTMENT for murder, tried at  December Term, 1895, of 
RICHMOXD, before Robifison, J., and a jury. 

The defendant was charged with the murder of Oliver Capel, was 
convicted of wansla~xghter, and, after being senteiicecl to imprison- 
lnent at the State penitentiary for a term of ten years, appealed. 

I t  is not necessary to state the facts connected with the killing i!l 
order to an understanding of the decision. 

At torney-Genera l  for t h e  S t a t e .  
Xhepherd & Busbee  a& Cameron  illorrison for t h e  de fendant .  

PAIRCLOTH, C. J. The defendant was indicted for murder and 
convicted of manslaughter. There were numerous exceptions to the 
admission and exclusion of evidence and to the charge of the court. 
Several of these were abandoned in  this Court, and we note only those 
which seemed to be relied on. 

One of the exceptions relied on in  the argument is that his Honor 
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N. C.] FEBRUARY TERM, 1896. 

failed to tell the jury whether the stick used was a deadly weapon. 
This we need not discuss, as the verdict is only for man- 

' 
slaughter, and the prisoner has the benefit of treating the stick (1179) 
as not being a deadly weapon, because manslaughter may be 
produced in various ways without the use of such a weapon. Another 
exception by the prisoner is that the court stopped one of his counsel 
in his argument when commenting on a state of facts, of which his 
Honor stated there was no evidence. I t  would be manifestly im- 
proper for counsel to indulge in a line of argument when there is no 
evidence to support it. 

There are frequent occasions on trials below calling for the discre- 
tion and sound judgment of the trial judge. When he shall be of 
opinion that counsel are exceeding and abusing their privileges in any 
matter, it is his duty to either stop the counsel at once or caution and 
tell the jury in his charge to disregard the objectionable remarks, and 
neither cou'i-se will be error. Greenlee v. Greenlee, 93 N.  C., 278 ; 8. v. 
Hill ,  114 N.  C., 780, and several cases therein cited. His Honor 
charged the jury that if they were satisfied "the prisoner reasonably 
feared the loss of his life or great bodily harm at the hands of the de. 
ceased at  the time he struck the blow, and that it was necessary for him 
to strike for the protection of his life or to save himself from serious 
bodily harm, you should acquit the prisoner." We think this com- 
plies with the rule that "he believed it was necessary," etc., insisted 
on by the defendant, and this disposes of several other exceptions of 
the same i m ~ o r t .  

The prisoner's seventh exception is that his Honor, in his charge 
in relation to murder in the second degree, called attention to the 
State's evidence and omitted to call attention to the misoner's evi- 
dence on the same subject. This exception seems of no importance, 
now that the verdict was only for manslaughter; but if the court omits 
any evidence favorable to the prisoner in his recapitulation 
and charge, it is the duty of the prisoner's counsel to call it (1180) 
to the attention of the court, in order that the same may be 
supplied, and after verdict an exception grounded on such omission 
 i ill not be sustained. 8. v. Grady, 83 N.  C., 643. 

There are other exceptions to the charge, such as that his Honor 
dicl  not eliminate the material facts of the case or weigh the state of 
facts on both sides and apply the principles of law touthem; that he 
did not state in a full and explicit manner the facts given in evidence ; 
that he did not tell them what evidence was substantive. m~hat corrobo- 
rative, what contradictory, and the purposes for which such kind of 
evidence might be considered by the jury. On reading the charge, 
which seem to have' been carefully delivered, we are unable to see 
that the case was presented unfavorably to the prisoner. The judge 
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is not required to recapitulate all the evidence to the jury;  it is suffi- 
cient for him to direct their attention to the principal questions before 
then1 and explain the law applicable thereto.. If the prisoner desires 
the entire testimony or any specific part  thereof repeated to the jury, 
he should make the request in apt time and before verdict. If no 
such instruction is asked, the failure of the court to repeat will not be 
a ground for a new trial., AS'. v. Pritchett, 106 N. C., 667; Boon t ) .  
Murphy, 108 N. C., 187. 

The remaining exceptions refer to the evidence on the question of 
character and reputation. Reputation is the estimation in which a 
person is held by others, especially the popular opinion. Some critic 
has said that character lives in a man-reputation outside of him. I n  
the trial  of Thomas Hardy for treason, Mr. Erskine described it in  
these words : "The slow-spreading influence of opinion arising from 
the deportment of a man in society. As a man's deportment, good or 

bad, necessarily produces one circle without another, and qo 
(1181) extends itself till it unites in one general opinion, that gen- 

eral opinion is allowed to be given in evidence." State 
Trials, p. 1079. This rule of evidence is so manifestly just and rea- 
sonable, and appeals so strongly to the common sense of man, that i t  
has ever been the law in this country. The rule is that where an im- 
peaching witness is called, he must first qualify himself by answering 
whether he knows the general reputation of the witners or party whose 
character iq being inquired about. If he says he does not, then he 
should be stood aside and no cross-examination allowed. If he an- 
swers in the affirmative, he can only state the general reputation of 
the witness or party. On cross-examination, he, for the purpose of 
testing his knowledge and weakening the force of his first statement, 
may be examined as to particular traits ; then the redirect examination 
is limited to the particular matter brought o ~ t  by the cross-examina - 
tion. Without this limitation, which we gather from numerous de- 
cisions, the trial would lead to endless inquiry and would soon lead 
the jury into great confusion. Then, for the uniform and faithful 
administration, it is quite necessary that this rule be settled, as it has 
been long since. 

I n  this case one of the exceptions will be sufficient to settle all the 
exceptions on this question. J. 11. Smith was called by the prisoner 
and testified that the general character of the prisoner, Ussery, was 
good. On cross-examination he stated that the prisoner had sub- 
mitted on a charge of fornication and adultery. He  was then asked 
by the prisoner's counsel, "TVhat is the general character of Ussery, 
the prisoner, for truth and honestyy" Objected to by the State and 
excluded by the court, and the prisoner excepted.' I t  will be seen that 
the question violates the rule above stated, and thar there was 
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no e r r o r  in excluding t h e  znnswer. X. v. P e r k k s ,  66 X. ( 1 1 8 2 )  
C., 126; 6'. v. Laxton, 76 N. C., 216. 

N o  e r r o r .  

C i t e d :  Patterson v. Xills, 121 N. C., 2 6 9 ;  X. v. Ki~zsauls, 126 N. 
C., 1097; D a v i s  v. Evans, 139 K. C., 442; Whi t f ie ld  v. Lziniber  Co., 
152 N. C., 214. 

- 

STATE v. JAMES STANTON IXD ROD BHELTOK 

ISDICTMEXT FOR MURDER-HOMICIDE-MURDER IK SECOND DEGREE-TRIAL JURY- 
CHALLENGE TO ARRAY-EVIDENCE-APPEAL-HARMLESS ERROR. 

1. I11 the absence of any allegation tha t  the sheriff acted corruptly or with par- 
tiality in summoning the venire, or that  anything had been done affecting 
"the integrity and fairness of the.entire panel," i t  is  not a ground of 
challenge to the array that the sheriff failed to summon several of the 
special uenire  drawn from the jury box or that the jury box was not re- 
vised by the county commissioners. 

2 .  When a special cenzre 1s exhausted without c ~ m p l e t ~ a g  the jury, the court may 
(under section 1739 of The Code) order a further vemre to be surnmoned at 
once from the bystanlers. 

3. A11 objection to evidence must specifically pomt out the portions clanned to be 
obnoxious, especially vhen i t  is made to a large volume of testimony. 

1. On the t l ial  of J. and R. for murder, a ~vltness for the State test~fied as to  
a conspiracy between defendants; that  R. and wtness mere 111 jail to- 
gether, and R. told witness tha t  they had been 111s 1~1111; that  he said he 
met three persons, named, and had started home, and they begged him to  
come back with them to hunt certain boys, to get into an  affray 1~1th them; 
that  he hail then turned and went back mith them, and that  was hls rum. 
Defendant J. was not present durmg such conversation: Herd, that  ~t n a s  
error to admit such testimony as against J. 

J. I n  such case the admission of such evidence mas harmless error, nlasmuch as  
the jury conricted defendants of murder in the secolid degree only, thereby 
declaring that  the conspiracy had not been proved. 

ISEICTNENT f o r  murder, t r i e d  be fo re  E l c a r t ,  J . ,  a t  J u n e  ( 1 1 8 3 )  
Term of the Criminal Court, Western C i r c u i t ,  f o r  MADISON. 

The d e f e n d a n t s  m e r e  c o n v i c t e d  of murder in the s e c o n d  deg ree ,  
and appealed. 

A t t o r n e v - G e n e r a l  and J. 131. G u d y e r ,  Jr., f o r  t h e  S t a t e .  
J. Jf. Ilfoody for d e f e n d a n t s .  

XONTGOMERP, J. The indictment is for m u r d e r .  A special v e n i r e  
was o r d e r e d  and return t h e r e o f  m a d e .  T h e  d e f e n d a n t s  challenged the 
array, o n  the g r o u n d s ,  first, that the sher i f f  had failed to summon 
several of the special ve?zire drawn f r o m  the jury b o x ;  s econd ,  that 
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the jury boxes had not been revised by the county comn~issioners. 
The court properly declined to hear either one of the grounds of objec- 
tion. There was no allegation that the sheriff acted corruptly or 
with partiality in summoning the vewire, or that anything had been 
done affecting the "integrity and fairness of the entire panel." In  
AS'. v. Whitt, 113 N. C., 716, a challenge was made to the array, one of 

- the grounds being "because one of those named in the venire was not 
sumnioned." The objection was overruled, and this Court affirmed 
the ruling of the court below. The same point had been decided in 
X. v. Hensley, 94 N. C., 1021. In  the last-named case it was decided 
that while the county commissioners, who had failed to revise the jury 
list according to lam-, mere guilty of neglect ("highly culpable"), and 

the clerk and sheriff were equally negligent in the perform- 
(1184) ance of their respective duties, as to the locking, custody and 

safe-keeping of the box, yet the regulations concerning these 
matters were directory and not mandatory, and that the "only essen- 
tial was to obtain a fair and impartial jury, composed of eligible 
men." I t  was not suggested even in the defendant's objection that 
any names in the jury box were improperly there, or that any had 
been put there fraudulently, or that any had been taken out. There 
was not even a suspicion hinted at that the defendants might be prej- 
udiced in the trial by reason of the matters stated in the opinion, and 
it does not appear anywhere that they were prejudiced. There was 
110 error in the ruling of his Honor. 

The first special venire having been exhausted before the jury had 
been completed, the court made an order that another special venire 
of thirty, returnable at once, should be summoned. Upon the return 
of this vmire the defendants objected, on the ground that "as the 
first venire had been drawn from the jury box, the court did not have 
the power to order a second venire to be summoned by the sheriff from 
the bystanders." The objection was overruled, and his Honor was 
right in so doing. The statute (section 1739 of The Code) provides 
that the judge, in his discretion, has the power, the first venire prov- 
ing insufficient, to order a further venire to be drawn from the box 
or summoned by the sheriff. X. v. Brogden, 111 N. C., 656, construes 
the power of the judge under that statute. 

Exceptions were made by the defendants to the ruling of his Honor 
admitting the testimony of Jamison Chandley, George Franklin, Hat- 
tie Franklin and Baxter Shelton, witnesses for the State. Chandley 

had testified at  considerable length when the defendant's 
(1185) counsel objected, without specifying what part of the evidence 

he objected to. He was informed by the solicitor that the 
object of the testimony was to show a conspiracy between the defend- 
ants to assault and beat deceased or to kill him. The witness then 
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continued his testimony at great length, when objection was again 
made, "because there was no conspiracy charged in the indictment, 
and the conspiracy ought to be shown first before any circumstances 
were admissible, and the defendants objected to this whole evidence on 
that line, as given so far." The witness still proceeded at  length, 
when "defendants objected to all this testimony, if made to show a 
conspiracy." The witness, in the beginning of his testimony leading 
up to the meeting of the parties an hour or so before the homicide oc- 
curred, stated some immaterial things, of no harm to the defendants, 
without objection. As he proceeded, he narrated facts and circuni- 
stances strongly going to show a conspiracy between the defendants 
to assault and beat the deceased. The witness mas also a n  eye-wit- 
ness to the killing, and gave the details with clearness and in an intel- 
ligent manner. We have read his testimony, and we fail to see that it 
was objectionable. If, however, it had contained objectionable mat- 
ter, the defendants ought to have pointed out from the general mass 
of the whole evidence the parts that were alleged to be obnoxious. 
In Barnhardt v. Smith, 86 N. C., 373, Chief Justice Smitlz said for the 
Court: "As a rule of practice, a party is not allowed to except gener- 
ally to testimony, severable into distinct parts, some of which are 
competent and others not, and aftermwds single out and assign as 
error the admission of the incompetent parts. The exception, as em- 
bracing the whole testimony, must be valid or it will not be sustained. 
I t  is not erroneous to refuse to rule out a volume of testimony when 
portions of i t  ought to be received; and therefore the salutary rule of 
practice prevails which requires that the obnoxious evidence should 
be specifically pointed out and brought to the notice of the 
court in order to a direct ruling on its reception." This (1186) 
ruling was affirmed in Smiley v. Pearce, 98 N .  C., 185, and in 
Hanzmond v. Schiff ,  100 N.  C., 161. The objections to the testimony 
of the other State witnesses, named above, were nzade in the same man- 
ner as were those made to Chandley's evidence, generally, without 
specifying the parts alleged to be objectionable, and for the reasons 
given for overruling the exceptions to Chandley's evidence the objec- 
tions to the testimony of the other witnesses were properly overruled. 
We have examined the whole of it, however, and we are of opinion 
that it was competent and almost all of it relevant. 

Of course, in a large volume of testimony, like that which was 
brought out in this case, there must creep in some tautology and pro- 
lixity about immaterial and irrelevant matters. 

The State also introduced one Blankenship as a witness, for the 
purpose of proving the conspiracy between the defendants, who testi. 
ficd as follows : "He (that is, Rod Shelton, the defendant) did not tell 
what he did. Rod and I were in jail together, and Rod told me that 
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they had been his destruction and ruin forever. " " " He said 
that he met Bev Stanton, J im Stanton and Boss Stanton in the road, 
somewhere near the church, and he had been u p  the creek and had 
started home, and they begged him to come back u p  the creek and go 
with them to hunt these boys, Baxter and Everett Shelton, to get into 
an affray with them, and he said that he turned and went back with 
them, and that was his destruction and ruin." James Stanton. the 
o t h e ~  defendant, was not present when this conversation took place. 
 is Honor received this testimony as against both defendants and 

against their objection. Of course, the testimony was compe- 
(1187) lent against the defendant Shelton for all purposes. I t  was 

not, competent against Stanton, the other defendant, it being 
a declaration made after the homicide, and if the jury had convicted 
him of murder in the first degree he would be entitled to a new trial. 
The testimony was harmless, however, because they were convicted of 
murder in the second degree and by this verdict the jury declared 
that the conspiracy had not been proved, and there was not more than 
a scintilla of evidence in favor of Stanton going to show excusable 
homicide, Stantort himself in his testimony making statements which 
alone would have justified the jury in convicting him of murder in 
the second degree, and no witness who saw the killing had a favorable 
word for him. 

Six special instructions were prayed hy the defendant. There 
appear in the case no exceptions to the charge of the judge, nor does 
it appear that ruling was made on the request for special instructions. 
The fourth prayer, requesting the court to withdraw the testimony of 
Blankemhip from the jury, was not granted, as we notice it in the 
recapitulation of the evidence by his Honor to the ju ry ;  but, as we 
have before remarked, the error in admitting that testimony was 
harmless. On all the other questions involved in the prayer for in- 
structions his Honor's charge was full and in  accordance with the 
law. He submitted the question of excusable homicide to the jury, 
which we doubt if the prisoner Stanton was entitled to. There is 

No Error .  

C i t e d :  8. v .  Sntarr., 121 N. C., 670, 674; S. v. P e p y ,  122 N.  C., 
1021; Moore v. Guano Co., 130 N. C., 232; 8 .  v. Ledford ,  133 N .  C., 
722; Rollins u. Wicker ,  154 N .  C., 563; 8. v. E?zglish, 164 N. C., .508. 
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(1188) 
STATE v. FORTUNE JOHNSTOPT 

Whdre an  able-bodied male person between eighteen and forty-five years of age 
resides in this State and pursues a Vocation for i ts  income for  a n  indefinite 
period, he is liable to road duty, under section 2017 of The Code, although 
lie is  a citizen of another State, to which he intends to return when he 
finishes his present employment. 

THC defendant was tried and fined by a justice of the peace in 
Halifax for disobedience to a summons of a road overseer to work on 
a public road, and was again convicted on appeal, heard before 
Meares,  .J., at Deceniber Term, 1895, of the Criminal Court of HALI- 
FAX. 

The jury returned a special vel.dict, the substance of which is set 
ont in  the opinion of Chief Jus t i ce  Paircloth,  and from the judgment 
of ~ W e n r ~ s ,  ,J., defendant appealed. 

At torney-Genera l  for t h e  State. 
T h o ~ v a s  N .  Hill for de fendant .  

FAIRCLOTH, C. J. From the special verdict these facts appear :  
That the defendant. who has never married, was a citizen of Virginia, 
where he still votes and pays taxes, until January, 1895, when he came 
to Halifax County, N. C., and engaged to work as an  employee and 
laborer of the Enfield Lumber Company, a t  $1 per day, in  loading 
ears and log trains, and so continued to work until 3 July,  1895, when 
he was duly summoned to work on the road in the township in  which 
he was at  work; that defendant is still a t  work, as aforesaid, and in- 
tends to return to Virginia when he gets through with his job 
with said company, but he does not know when this will be;  (1189) 
that he has never listed for nor paid poll or any other tax 
or registered or voted in North Carolina, but has performed all those 
acts in Virginia, and that he is twenty-nine years of age. 

The verdict and authorities cited by defendant's counsel show that 
he is not doiniciled in  nor a citizen of North Carolina; so these ques- 
tions need not be considered. 

Does The Code, see. 2017, embrace the defendant as a resident? It 
provides that "all able-bodied male persons between the ages of eigh- 
teen years and forty-five years" shall be required to work on public 
roads, except those exempted by sections 2017 and 2018 of T h e  Code. 
The defendant's liability, then, depends upon the true intent and 
meaning of section 2017. He  is an  "able-bodied male person" and  
has resided in Halifax Township, in said county, since January, 1895, 
working for pay, and says he expects to. continue doing so until  he 

7.55 



IN THE SUPREME COURT. [I18 

finishes his job, at  some future time, he does not know when, and then 
return to Virginia. This may mean one or many years. We think 
a reasonable construction of section 2017 includes the defendant as 
one liable to road duty. We think his case is distinguishable from 
those of sojourners or visitors for health or pleasure, who are not en- 
gaged in business for profit and are without any fixed home. The 
case of C a n t r e l l  v. Piduaey, 30 K. C., 436, is not on all fours with- 
the present case, because there the defendant had a dwelling house 
in this State, where he and his family habitually lived for four 
months in the year, and claimed exemption from toll at the gate, as 
all citizens of that county were entitled to by law. Of course, he was 
liable. 

In  S.  v. Cauble, 70 N. C., 62, the defendant was a section hand and 
in the constant employ of the railroad company, and his ser- 

(1190) vices were constantly needed by the railroad conpany, and it 
was held that the defendant could not escape a public duty by 

engaging in another urgent private business, and that he was liable 
to road duty. In our case the defendant selects and pursues his voca- 
tion for its income, as any citizen of the State. We hold that he is 
liable, not as a citizen, but as a resident, according to the facts found 
by the special verdict and the intent of the Legislature 

Affirmed. 

Ci ted :  Chitty v. Chitty, ante ,  649; 8. v. Covington, 125 N. C., 
643. 

STATE v. ERNEST TAFT 

1. Municipal authorities having power to abate nuisances, cannot absolutely pro- 
hibit a lawful business not necessarily a nuisance, but may abate i t  when 
so earrieci on as to constitute a nuisance. 

2. While a town, under its authority to pass laws abating nuisances and for 
preserving the public health, may throw restrictions around the sale of 
secondhand clothing by compelling fumigation and disinfection or requiring 
assurances that i t  has not been brought from infected plaees, etc., yet an 
ordinance prohibiting absolutely the importation and sale of secondhand 
clothing js unreasonable, in that i t  prohibits a business lawful in itself and 
not necessarily dangerous, and is therefore void. 

(1191) INDICTMENT for violation of an ordinance of the town of 
Louisburg, heard on appeal from a judgment of the mayor, be- 

fore Robinson,  J., and a jury, at January Term, 1896, of FRANKLIN. 
There was a verdict against the defendant, and from the judgment 

thereon the defendant appealed. 
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STATE v. TAFT. 

Attorney-General and P. X .  Xpruill for the State. 
Charles M .  Cooke for defendant. 

MONTGOMERY, J. The ordinance, for a violation of which the de- 
fendant was convicted, is as follows : "No. 47. That it shall be unlaw- 
ful for any person, merchant or dealer to import into the town of 
Louisburg, for the purpose of selling or offering for sale, any second- 
hand clothing, garment, cloth or bed furniture; and any person, mer- 
chant or dealer who shall import any such article into said town, with 
the purpose aforesaid, or shall sell or offer the same for sale, shall for 
every such act be subject to a fine of'$25." 

I t  is enacted in chapter 142, Private Laws 1887, that the general 
laws in regard to cities and towns (in The Code) shall apply to the 
town of Louisburg; and it is provided in that chapter of The Code 
that the conimissioners of towns "may pass laws for abating or pre- 
venting nuisances of any kind and for preserving the health of the - 
citizens," and that "they may enforce their by-laws and regulations 
by imposing penalties on such as violate them." The preamble sets 
forth that the object of the ordinance was the protection of the health 
of the community. Beyond question, the General Assembly has 
power to authorize the commissioners of towns to pass by-laws 
intended to prevent the introduction of infectious or conta- (1192) 
gious diseases and to preserve the public health; and the pornT- 
ers conferred, under the statutes above referred to, are admitted to 
be sufficient for those purposes. Such ordinances are regarded as po- 
lice regulations, are of the utmost consequence to the general wel- 
lare, and, if they be reasonable, impartial and not against the'general 
policy of the State, must be submitted to by individuals, for the good 
of the public. I n  truth, the public health and the peace and good 
order of the community ought to be the chief concern of the authori- 
ties of cities and towns; and the courts are quick to encourage watch- 
fulness in this respect on their part, will always presume that they 
have acted from a sense of propriety and necessity, and will never in- 
terfere with or set aside their ordinances, unless i t  appears clearly that 
they are unreasonable or beyond the scope of their authority. I t  is 
not to be doubted, however, that the courts have the right to inquire 
into any alleged abuse of their powers, and to restrain them when they 
transcend the limits of their authority. 

The question presented in this case for' our consideration is 
whether the commissioners can, under the powers given them by law, 
in their discretion, absolutely prohibit a lawful business, not in itself 
necessarily a nuisance, but which may be conducted without danger to 
the community, when properly regulated. The sale of secondhand 
clothing is not a nuisance, per se, but is, on the other hand, a lawful 
business, and under proper regulations may be so conducted as to be 
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without danger to the health of the community and a t  the same time 
to be of great benefit to a large portion of the people. There is noth- 
ing dangerous to health in  articles of secondhand clothing of them- 
selves ; they can only become noxious by reason of prior use, of having 

been worn or possessed by persons themselves infected or liv- 
(1193) ing in infected communities. The town authorities would 

have the right to compel fumigation and disinfection of sec- 
ondhand clothing; they might require proper assurance before such 
articles were imported or offered for sale, that they have not been 
bought in or bought from markets or places where epidemics of con- 
tagious or infectious diseases were or had been recently prevailing, or 
they might prohibit the further sale of such stocks from which arti- 
cles had been sold and had communicated disease. I n  the case of 
Greensboro v. Ehrewich, 80 Ala., 579, the ordinance was not as pro- 
hibitory as the one before us, and the Court there, in passing upon its 
validity, said : "Municipal authorities, having power to abate nui- 
sances, cannot absolutely prohibit a lawful business, not necessarily a 
nuisance, but may abate i t  when SO carried on as to constitute a nui- 
sance. They cannot, under the claim of exercising the police power, 
substantially prohibit a lawful trade, unless i t  is so conducted as to 
be injurious or dangerous to the public health. Tf they can declare it 
unlawful to import, sell or otherwise deal in secondhand or cast-off 
garments, blankets, bedding and bedclothes, without regard to the 
circumstances or necessity, they may, under the same power, declare 
i t  unlawful to import or sell meat becadse a t  some time and in some 
places it is infected with trichina." The same principle is also de- 
cided in Weil v.Ricaud, 24 N. J., Eq., 169. 

We are of the opinion that the commissioners transcended their 
powers in the passing of this ordinance; that it is unreasonable, in 
that i t  is prohibitory of a business lawful in itself, and that it is void. 

Error.  

Cited: Rosenbauwz v. New Bern, aute ,  100; S. v. Hiygs, 126 h'. 
C., 1025; P a d  v. Washingto?%, 134 ru'. C., 371. 

STllTE v. J O H S  GLESX 

INDICT~\IEST FOR WILLFUL TRESPASS ON LAND-THE CODE, SEC.  BURDEN O F  

PROOF-BOXA FIDE CLAIJI O F  RIGHT-REASONABLE BELIEF-HARMLESS 
ERROR. 

1. I n  an indictment, under section 1120 of The Code, for entering upoli land 
after being forbiddell, it 1s illcumbent 011 the State to prove such entry, 
but it is upon the defe~ldant to sholv by way of clefellse that  he entered 
under a license from the omier or a bonn fide claim of right. 
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2. I n  the trial of an indictment for willful trespass on land the defendant must 
show that he not only entered under a belief in his right to enter, but that  
he had reasonable grounds for such belief. Such defense must be proved 
not beyond a reasonable doubt, but only to the satisfaction of the jury. 

3. Where, in the trial of a n  indictment for willful trespass on land, there mas no 
evidence that the defendant had reasonable ground for his belief in hi.; 
right to  enter, an instruction to the jury that  such defense must he proved 
beyond a reasonable doubt is harmless error. 

4. One who enters land af ter  being forbidden, pending an appeal from a n  ad- 
verse adjudication upon his title to the land, can have no reasonable ground 
for believing that he has a right to so enter, and his entry snh,jects hnu to 
the penalties of section 1120 of The Code. 

INDICTMEST, under section 1120 of The Code, for willful trespass 
on land after being forbidden, tried, on appeal from a justice of the 
peace, before Stnrbzcck, J . ,  and a jury, at  January Term, 1895, of 
WAKE. 

The defendant was convicted, and appealed. 
The facts sufficiently appear in the opinion of Associate Jztsfice 

Clark. 

Attome$)-General and 1'. P. Devereux for the State. 
T. R. Pwnel l  and J .  C. L. Harr is  for d~fendan t .  

CLARK, J. It was incumbent upon the State to prove that (1195) 
the defendant (indicted under The Code, see. 1120) had en- 
tered upon the land after being forbidden so to do. I t  devolved upon 
the defendant to show by way of defense that he entered under a 
liceilse or a bona fide claim of right, since those are matters peculiarly 
within his knowledge. The license referred to is not a license from 
the owner, as that is negatived by the allegation that the defendant 
was forbidden to enter, but it is the license from some justice, men- 
tioned in the proviso to section 1120. This license, like the license 
to sell licjuor, on the trial of an  indictment for retailing without 
license, is a matter of defense, and i t  is illcumbent upon the defend- 
ant  to show it. The State is not called on to prove the negative. 8. 
v. Morrison, 14 N. C., 299; S. v. Emry,  98 N. C., 668. I t  devolved 
upon the defendant to prove in defense, not merely a belief that he 
had a bona fide right to enter, but he "was bound to prove that he had 
reasonable ground for such belief.'' S. v. Bryson, 81 N. C., 595; S. v. 
Crawley, 103 N. C., 353. 

I n  the present case i t  was in evidence that the title to the premises 
had been decided adversely to the defendant in the Superior Court 
(which judgment on appeal here was affirmed), and that the entry 
was made by- the defendant after such adverse decision below and 
pending the appeal to this Court. I n  the face of an  adverse decision 
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in the Superior Court, the defendant had no right to take the law into 
his own hands and make an entry on the land in  controversy. The de- 
fendant introduced no evidence even of his belief in his right to en- 
ter. However reasonable or unreasonable might be his grounds for 
a belief that the Superior Court was in  error in adjudging the title 

to the premises against him, he had no reasonable ground for 
(1196) a belief that he had a "right to enter" after such judgment, 

until reversed. 
There being no evidence of reasonable ground for such belief, "the 

court properly instructed the jury, in substance, that if they believed 
the evidence the defendant was guilty." S. v. Fisher, 109 N. C., 817. 

No Error.  

Cited: X. v. Holmes, 120 N. C., 576; 8. v. Neal, ib., 621; S. v. 
Durham, 121 N. C., 550; Neredith v. R. R., 137 N. C., 486; S. v. Black- 
ley, 138 N. C., 623 ; X. v. Wells, 142 N. C., 595 ; 8. v. C'ownor, ib., 708 ; 
S. v. Taggart, 170 N. C., 741. 

STATE v. XOFRONIA HUNTER 

While section 2816 authorizes the impouqding of cattle running a t  large, and 
makes i t  a inisdemeanor to release stock so impounded, yet when the prose- 
cutor drove defendant's hogs into an  enclosure while defendant was in pur- 
suit of them, in view of the prosecutor, and after she had sent a message to 
him not to  imprison them, as she was trying to catch them: Held, defen- 
dant's offense mas not within the meaning and spirit of the law, and the 
evidence did not justify a conviction. 

INDICTXEKT for releasing impounded stock, tried before Coble, J., 
and a jury, at  September Term, 1895, of WAKE, on appeal from the 
judgment rendered against the defendant in the court of a justice 
of the peace. 

There was evidence showing that certain hogs, the property of 
the defendant, Sofronia Hunter, escaped from the enclosure 

(1197) or pen in which they were confined, without the knowledge of 
the defendant, and when the defendant discovered it, she, 

with the assistance of two other women who were a t  her house at  the 
time, endeavored to get them back into the pen, but, failing to do so, 
they kept watch over them, and when the hogs started off from the 
house the defendant and the other women went immediately in pur- 
suit of them ; and that the hogs went into a marsh, and the defendant, 
being unable to follow them, went to the house of a neighbor, who 
had planted corn, and notified him that the hogs had broken out and 
she was doing all she could to get them back to the pen; that the hogs 
went through the marsh, leaving the defendant on the opposite side, 
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and defendant, when she saw that they had passed through the 
marsh, started around the marsh after them, and, being some distance 
off, but in plain view of the prosecutor, saw him and another man 
going towards the hogs, and after reaching them attempted to toll 
and drive them. At this time a neighbor of the defendant came up, 
on horseback, and defendant requested him to ride on and tell the 
prosecutor that she was after the hogs, and ask him not to put them 
them up ;  that tlie messenger reached tlie lot of prosecutor about the 
time he was putting the hogs up, there being evidence tending to show 
that he reached the place before any of the hogs were fastened np, 
and when only one had been gotten in the lot, and that prosecutor was 
notified not to put the hogs up, as the defendant mas in pursuit of 
them; that before the hogs could be confined within an inner enclos- 
ure, defendant arrived and drove two of the hogs from the lot, but 
could not get them away; that the others broke out of the enclosure 
that afternoon, but did not go off, and prosecutor again put them up 
that evening, and kept them until he was directed by the 
owner of the land to release them without charge. (1198) 

Upon this evidence defendant insisted that the stock was 
not "running at  large," in the sense used by the statute, at the time 
of the taking-up, and that the taking-up was not a legal impounding, 
and that therefore the releasing was not unlawful. 

Attonzeg-General for the  State.  
Argo  & Snow for defendant .  

FAIRCLOTH, C. J. The defendant is indicted for releasing im- 
pounded stock, under The Code, sec. 2819. I t  is a misdemeanor to 
allow stock to go at large in stock-law territory. The Code, see. 2811. 
Stock found at  large may be impounded. The Code, see. 2816. I t  
is a misdemeanor to release impounded stock. The Code, sec. 2819. 
Assuming the evidence to be as it appears in the printed record, we 
are of opinion that the defendant is not guilty. We see no error in 
the judge's charge in a case for the jury, but m7e put our decision on 
the principle that the evidence is not sufficient to authorize a convic- 
tion. We think the evidence fails to show a case falling within the 
meaning and spirit of the law. The defendant was in earnest pursuit 
of her hogs, and the prosecutor was diligent in endeavoring to capture 
and impound the same, although the defendant was in "his" plain 
view, in pursuit, and although he was notified by a messenger from 
the defendant not to put them up, as she was in pursuit of them. I t  
is not to be understood, however, from this opinion that the stock run- 
ning at  large, without the knowledge or consent of the owner, is not 
subject to be impounded and dealt with as provided by the statute. 

Error. 
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STATE v. MOSES GREGORY 

There is no appeal in peace-manant proceedings from the justice of the peace 
- to the Superior Court. 

PROCEEDINGS on a peace warrant, heard before S t a r b u c k ,  J. ,  at 
February Term; 1896, of DVPLIN. 

Attorney-General  for t h e  fltate. 
iVo counsel contra. 

FURCHES, J. This is a proceeding in a peace warrant before a 
j~lstice of the peace. The justice of the peace, finding sufficient cause, 
adjudged and required defendant to enter into bond to keep the peace, 
and from this judgment defendant appealed to the Superior Court. 
I n  the Superior Court defendant moved to quash the proceeding for 
want of sufficient averment in the affidavit upon which the warrant 
was issued ; and the State moved to dismiss defendant's appeal, for the 
reason that no appeal lies in a proceeding of this kind. The court 
refused the motion of defendant, allowed the motion of the State, and 
dismissed the defendant's appeal. I n  this there was no error. 

I t  has been more than once held in this Court that no appeal lie5 
from a justice of the peace to the Superior Court from his judg- 
ment upon a peace warrant. S .  v. W a l k e r ,  94 N. C., 875 ; 8. a. L y o n ,  
93 N .  C. ,  575. 

Affirmed. 

(1200) 
STATE v. SATHANIEL BUNTING 

An i~~d ic tmcn t  for perjury mnst chal.ge that  i t  TI-as doiic fclo~liously. 

INDICTMENT for perjury, tried before Graham,  6., at October Term, 
1895, of SAMPSON. 

Attorney-General  and S h e p h ~ r d  cC. Busbee for t h e  Xta fe .  
B'. R. Cooper and J o h n  D. K e r r  f o r  t h e  de fendant .  

FAIRCLOTH, C. J. The defendant was indicted and convicted of 
the crime of perjury. A motion in arrest of judgment, because the 
indictment failed to charge that it was committed "feloniously ,"  was 
overruled, and the defendant appealed. This question has been so 
often decided that it requires no further discussion. 8. v. Pzirdie, 67 
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C., 25 ; S. v. S k i d m o r e ,  109 N. C., 795 ; S.  v. Bryan, 112 N. C., 848 ; 
v. Caldwell, ib., 854; 8. v. Wilson, 116 N. C., 979; S. v. S n o w ,  117 
C., 774. 
Reversed. 

C i t e d :  S. v. Nallett, 125 N. C., 7 2 4 ;  8. v. Marsh, 132 N. C., 1002; 
S.  v. Harris, 145 N. C., 458. 

( 1 2 0 1 )  
STATE v. M. H. HOLMER 

ASSAULT A N D  BATTERY-EXCESSIVE PUNISH~IENT-RESISTIKG SPECI.IL POJ~ICE 
OFFICER. 

1. An act authorizing the mayor of a town "to appoiut special policemen for 
the protection of property and the preservation of the peace" does not give 
the mayor power t,o appoint policemen generally and for an indefinite time, 
but only to place on duty, a t  extraordinary times and on unusual occur- 
rences and occasions, special policemen to aid the regular policemen to 
meet the extraordinary needs of such occasions. 

2 ,  TVhere one n a s  indicted for  simple assault a n d  battery upon onc v l l o  a t  qome 
time previous had been appointed a special policeman, ant1 was ac.tlng as  
such a t  the time of the assault, but there was no evidence to show that 
there were any unusual circumsta~lces requiring his appointment the inflic- 
tion of a punishment of six months' imprisonment i n  the county jail was 
excessive and unwarranted, the assault being a simple one and not the 
aggravated offense of resistance to a public offirer. 

INDICTMENT for assault upon a spe'cial policeman of the town of 
Clinton while in the lawful discharge of his duty. The defendant 
was convicted and sentenced to imprisonment in the county jail for 
six months, and appealed. 

A t t o r n e y - G e n e r a l ,  H e w r y  E. Paison and X h e p h e r d  d? B u s b e e  fo r  
t h e  State. 

No counse l  c o d r a .  

MONTGOMERY, J. The indictment charges the defendant with a 
simple assault and battery upon one Killett, and that the latter was a 
special policeman of the town of Clinton and in the discharge 
of his duty at the time of the assault. He was convicted by ( 1 2 0 2 )  
the jur;i- and sentenced by the court to  imprisonment for six 
months in the county jail. We presume that this sentence was under 
the act of 1 8 8 9  (chapter 5 1 ) ,  which is an act to punish resistance to a 
public officer and to make such resistance a misdemeanor, without lim- 
iting the punishment. The State relied on section 3, chapter 90, Laws 
1883, with the testimony of Killett and the mayor, to show that Killett 
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was a constable of the town at the time of the alleged assault. The sec- 
tion of the act of 1883 referred to reads as follows: "The mayor of 
said town shall have the right to appoint special policeaen for the 
protection of property and the preservation of the peace.'' This lan- 
guage cannot be construed to mean that the mayor had the power to 
appoint policemen generally, the appointment to be indefinite as to 
the duration of time, in addition to the proper number of policemen 
employed and appointed by the regular town authorities. I t  must 
mean that the mayor's power extends only to the placing on duty, at 
extraordinary times and on unusual occurrences and occasions, a spe- 
cial police force, in addition to the regular force, in order that the 
needs of such unusual times and occasions may be fully met. 

The testinlonv in this case shows neither such occasions nor such 
need, nor such appointment by the mayor. The verdict cannot stand, 
and the case will be sent back for a reformation of the judgment in 
respect to the punishment imposed by the judge, it being beyond his 
power to inflict for a simple assault and battery, for the reason that 
upon a trial for a simple assault the principles of the law which apply 
in cases of resistance to public officers are not the same as those which 
apply to a simple assault and battery, for which the defendant in this 
case is indicted. The defendant is entitled to a 

New Trial. 

STATE v. IT. hl. COLLINS 

WITKESSES-HUSBAND AND WIPE-TESTI&~QNY-INSTRUCTIONS. 

On the trial of a criminal action against a husband, i n  which he and his wife 
were witnesses on his behalf, it was error to instruct the jury that, because 
of such relationship and the witnesses' intereit i n  the result of the action, 
the jury should carefully scrutinize thc testimony and receive i t  with grains 
of allommce, without adding that, if the jury believed the testimony of the 
n~ tnes s t s ,  they were entitled to full credit, notwithstanding their relation- 
ship and interest. 

INDICTMEST for larceny, tried before Graham, J., and a jury, at  
Fall Term, 1895, of ONSLOW. 

The defendant was convicted, and appealed. 
The facts necessary to an understanding of the decision of the 

Court are set out in the opinion of Associate Justice Montgomery. 

Attorney-Gerzeral for the State.  
W .  D. McIver for defendant. 

MOKTGOMERY, J. In  the trial below the defendant and his wife 
were introduced as witnesses for himself. I n  reference to the weight 
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of their testimony, the court told the jury that it was their duty ' ( to  
scrutinize carefully the evidence of the defendant and his wife, and 
on account of their interest in the event of the action should receive 
their testimony with grains of allowance." The defendant entered 
an exception to this instruction, and we are of the opinion that the 
exception was well taken. The language used was, in effect, a charge 
to the jury that, even though they might believe the witnesses to be 
honest and the testimony to be true, yet that, somehow or other, the 
testimony was still suspicious and not entitled to their full 
conEdence. His Honor should have said to the jury, in addi- (1204) 
tion, that if, after a careful scrutiny of their testimony, be- 
cause of their interest, they yet believed the same to be true, the wit- 
nesses would be entitled to as full credit as other witnesses. In  S. u. 
Byers, 100 N. C., 512, where the prisoner and his near relations went 
on the stand as witnesses, the court directed the jury "to scrutinize 
their testimony carefully, because of their interest in the result; but, 
notwithstanding such interest, the jury might believe all they said, or 
part of it, or none of it, according to the conviction produced upon 
their minds of its truthfulness." This Court approved the charge. 
The same matter is discussed and decided in the same manner in S, u. 
Holloway, 117 N. C., 730. Several other exceptions were taken to 
the charge; but as defendant is entitled to a new trial for the error 
already pointed out, and as the same questions may not arise on the 
next trial, we will not pass upon them. 

New Trial. 

Cited: S. u. Lee, 121 N. C., 546; X. v. Apple, ib., 585; S. u. Mc- 
Dowell, 129 N. C., 532; 's.  u. Graham, 133 N. C., 652; Hernclon v. R. 
R., 162 N. C., 324. 

STATE v. STEPHEN MAY 

APPEAL-DEFECTIVE TRANSCRIPT OF THE RECORD-DIS~VISSAL-PRACTICE. 

Where an insufficient record on appeal is sent to  this Court, the appeal will be 
dismissed, unless i t  appears that the appellant is guilty of no laches, or 
unless a serious question is  presented. 

INDICTMENT for barn burning, tried before Graham J., (1205) 
and a jury, at  January (Special) Term, 1895, of LENOIR. 

The defendant was convicted, and appealed from a refusal of his 
motion in arrest of judgment for defects in the bill of indictment. 

Attorney-General for the State. 
No counsel contra. 
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CLARK, J. The transcript fails to show that the court was held 
hy a judge a t  the time and place required by law; that a grand jury 
was drawn, sworn and charged, and presented the indictment, and 
there are other defects. I t  is the duty of the appellant to have the 
record sent u p ;  and when it is in  such condition as above stated, 
usually the Court will dismiss the appeal, unless it is shown that the 
appellant was guilty of no laches; otherwise, the appellant could 
always procure six months' delay by simply failing to have a suffi- 
cient record sent up. S. v. McDowell, 93 N. C., 541; S. 9. Johnston, 
ib., 559. The Court has sometimes not dismissed in such cases, but 
only where a serious question is presented, as in S. v. Parrar ,  103 N. 
C., 411, and cases cited. But in the present case the only exception is 
f u r  refusal to prrest the judgment on the allegation of a defect in  the 
indictment, and on inspection there is no defect. The Code, sec. 985, 
subsec. 6, has been amended by the act of 1885 (chapter 66),  repealing 
that part  r e q ~ ~ i r i n g  an allegation of intent. S. v. Rogers, 94 N. C., 
860. 

Dismissed. 

Cited: 8. v. Daniel, 121  N. C., 575; S. v. McDraughon, 168 N. C., 
133. 

1. An allegation in all indictlnent against a public officer for urilawfully receiv- 
ing eompeilsation for the performance of his duty, that defendant "did re- 
ceive and consent to receive" such compensatioll, is sufficient, and is  not 
defective berause of the use of "and" instead of " or," as used in the 
statute. (Section 991 of The Code.) 

2. One who uiidertakes to exercise and does exercise the duties of all officer, ant1 
receives the emoluments thereof, though his appointment is irregular or de- 
fective and his title defeasible, is bounil to perform all i ts  duties, and is 
liable for malfeasance. 

3. A justice of the peace may, under section 64.5 of The Code, "in extraordinary 
eases," appoint anyone, not a party, to execute his mandate, and his deci- 
sion is conclusive as to when such '[extraordinary cases" arise for the 
exercise of such power. 

INDICTMENT, under section 991 of The Code, tried before Hoke, J . ,  
and a jury, a t  October Term, 1895, of ROBESON. 

The defendants were convicted of receiving $2 for releasing two 
offenders who had been arrested on the warrant of a justice of the 
peace by the defendants as special constables. Defendants appealed 
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from the judgment of the court sentencing them to an imprisonnient 
in  the State penitentiary for five years. 

Attorney-General for the State. % 

French & Norment and Shepherd & Busbee for defendants. 

FAIRCLOTH, C. J. The defendant Wynne was indicted, under 
The Code, see. 991, for unlawfully receiving and consenting 
to receive money for an illegal purpose, to-wit, to discharge (1207) 
a prisoner then in his custody for a crime coninlitted, said 
Wynne being then a special constable, duly appointed under the lam* 
of the State ;  and the defendant Oxendine is indicted for being present, 
aiding and abetting the unlawful act of the defendant Wynne. The 
defendants were convicted, and appealed. The defendants contend 
that  the indictment was insufficient, because i t  uses the words "did re- 
ceive and consent to receive," whereas the act (section 991) uses the 
words "receive or consent to receive." "Receiving" necessarily im- 
plies consenting to receive, and the Court has held that the indictment, 
in  form like the present, was sufficient, and the reasons given in full. 
8. v. V a n  Doran, 109 N. C.,  864. The defendant also insists that a 
constable specially deputized was not ail officer, within the terms and 
meaning of the statute. I t  is not necessary for us to enter into the 
question of the regularity of defendant's appointnient and whether he 
was in office or not, for the reason that he undertook and exercised the 
duty of an  officer, and is therefore entitled to its emolwnents and lia- 
ble to the penalties attaching to a failure to discharge the duties of 
such office. This has long since been settled in a case in which Ruffin, 
C. J., used the following explicit language: " A  person who rrnder- 
takes an  office and is in office, though he might not have been duly ap- 
pointed, and therefore may have a defeasible title or not have been 
colnpelled to serve therein, is yet, from the possession of its authorities 
and the enjoyment of its emoluments, bound to perform all the duties, 
and liable for  their omission, in the same manner as if the appoint- 
ment were strictly legal and his right perfect." s. v. NcEntyre ,  26 
N .  C., 171. 

I t  is not denied that the defendant received the warrant 
and arrested the defendants and had them in hi3 custody, and (1208) 
discharged then1 for a consideration. 

A justice of the peace, under The Code, see. 645, may, "in extra- 
ordinary cases," appoint anyone, not being a party,  to execute his 
mandate, and his decision is conclusive as to when such cases arise. 
8. v. Dula, 100 N .  C. ,  428. The charge of the court fully covered the 
contentions made on the trial, and there was no exception to it. 

No Error.  

Cited: S .  v. Cole, 156 N. C., 623. 
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STATE v. WILLIAM L. OSTWALT 

1. A. proceeding under the existing statutes upon the subject of bastardy is a 
criminal action of which a justice of the peace has jurisdiction. 

2. Being a criminal action, the defendant cannot, under the Constitution, be 
twice put i n  jeopardy, and an  acquittal by a justice of the peace is  final 
and conclusive, and unreviewable upon the appeal of the State or prose- 
cutrix. 

3. The clause in seetion 32, The Code, allowing an  appeal by the "affiant or the 
woman, ' ' is unconstitutional. 

4. Cases in which the State can appeal in criminal action pointed out bg 
AVERT, J. 

CLARK, J., dissents. 

PROCEEDING in bastardy, comnlenced before a justice of the peace, 
charging the defendant with being the father of her unborn bastard 
child. The defendant was acquitted, and the prosecutrix appealed to 

the Superior Court. This case, on appeal, came on for trial 
(1209) at August Term, 1895, of IREDELL, before Norwood, J., and a 

jury. In said court the defendant entered the plea of former 
acquittal and not guilty. 

The following issues were subniitted to the jury by the court: 
1. "Is the prosecutrix bound by a former acquittal upon a trial 

before a justice of the peace?" Answer : "No." 
2. "Is the defendant the father ,of the bastard child of the prose- 

cutrix?" Answer : "Yes." 
Defendant was convicted, and appealed. 
Defendant excepted to the overruling of his plea of former acquit- 

tal. 

~ t t o r n e ~ - ~ e k e r a l  for the State.  
L. C.  Caldwell for defendant. 

AVERY, J. In  chapter 92, sec. 2, 1879 (The Code, sw. 33),  it 
was provided that "when the issue of paternity shall be found 
against the putative father, or when he admits the paternity, he shall 
be fined by the judge or justice not exceeding ten dollars, which shall 
go to the school fund of the county." In  the sanie section it was pro- 
vided further that " the court shall make an allowance to the woman, 
not exceeding the sum of fifty dollars, to be paid in such installments 
as the judge or justice shall see fit," etc. This provision was first 
enacted in the chapter of the Laws of 1879, which was passed for the 
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purpose, as appears upon its face, of enlarging the criminal jurisdic- 
tion of justices of the peace (under the Constitution, Art. IV, see. 27) 
by limiting the punishment so that i t  could not exceed a fine of fifty 
dollars or imprisonment for thirty days. After the passage of the 
act, however, the attention of this Court had never been called to the 
fact that a h e  was imposed by this statute until the argument of the 
case of S. v. Burton, 113 N. C., 655. The Court agreed to 
rest the decision in that case upon other grounds, but the (1210) 
Justice who delivered the opinion of the Court discussed the 
question and expressed for himself the opinion that the act of 1879 had 
made bastardy a criminal offense, cognizable originally before a jus- 
tice of the peace. At the next succeeding term the Court held, in 
Myers v. Stafford, 114 N. C., 234 (Justice McRae delivering the opin- 
ion and Justice Clark dissenting), that section 35 of The 'Code made 
bastardy a petty misdemeanor, and consequently that the county com- 
missioners were not liable for damages for putting a defendant con- 
victed of that offense to work on the public roads until the fine and 
costs should be paid. At the next term the ruling of the Court that 
the proceeding was a criminal action was affirmed (in X. v. Parsons, 
115 N. C., 730), and it was held by an undivided Court that where 
there was a verdict of guilty the defendant must be discharged from 
custody and relieved of all liability as to the fine of $10 and the costs 
upon remaining in jail for the requisite time and taking the pre- 
scribed oath. But it was held in those cases that the allowance of 
$50, while the making of i t  mias contingent upon a finding that the 
defendant was the father-as was the imposition of the fine-was still, 
like the old allowance, imposed under that part of the act passed by 
the Legislature in the exercise of its power to enact police regulations, 
but that as the act made the allowance payable to the mother she be- 
came, in contemplation of law, a creditor of the defendant, and could, 
under section 2948 of The Code, suggest fraud and contest the defend- 
ant's right to discharge, as an insolvent from its payment. 

I n  8. v. Wynrze, 116 N. C., 981, the Court,.as now constituted, held, 
without a dissent, that bastardy was a criminal offense, com- 
plete on the begetting of the child, and was within the exclu- (1211) 
sive jurisdiction of a justice of the peace for twelve months 
thereafter. 

We are now urged to overrule all of those adjudications, made 
upon full consideration of the question by two Courts, the majority 
of the members of which were differently constituted, and declare that 
the imposition of a pecuniary fine as a punishment for a violation of 
law does not, ipso facto, create a criminal offense. This persistent 
effort on the part of counsel to overturn the former rulings of the 
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Court makes i t  necessary to again adduce the authorities upon which 
they were founded. 

The Constitution of 1868, as amended in 1875 (Article I, section 
13, and Article IV, section 27), had authorized the Legislature to pro- 
vide for the trial of petty misdemeanors without the intervention of a 
jury, and the boundary line of a justice's jurisdiction should depend 
upon the punishment prescribed by statute. It must be inferred that,  
when the Legislature associated bastardy with a number of misdemea- 
nors, the punishment whereof in  the same act was reduced so as to 
make them cognizable before a justice, it was not accidental, but with 
a purpose to constitute i t  a criminal offense, that for the first time 
i t  was made punishable by a fine of $10. But  not only do the circum- 
stances indicate an  actual intention on the par t  of the Legislature to 
create a criminal intention, but the ap t  words used, ex vi termini, can 
be construed to mean nothing else. Was the construction of the act 
of 1879 in  the three recent decisions of this Court erroneous, as it is 
now contended it was? 

It is familiar learning that words in a statute must be construed 
according to their technical meaning, unless a contrary intent is appar- 
ent upon the face of the act. Under this rule, what must be the inter- 

pretation of the provision that dn the admission that the de- 
(1212) fendant is the father, or the finding of the issue of paternity, 

"he shall be fined by the judge or justice of the peace not ex- 
ceeding ten dollars, which shall go to the school fund of the county"? 
" A  crime is an act made punishable by law." Broom's P. of Law, 
sec. 162 ; 1 Wharton's Cr. Law, see. 14, and note. "A crime," says 
Bishop, "is any wrong which the government deems injurious to the 
public a t  large and punishes through a judicial proceeding in its own 
name." 1 Bishop Cr. Law, sec. 32. 

Under the Constitution of North Carolina, the death penalty can 
be inflicted in four cases only, all other capital punishment being for- 
bidden. The Legislature is empowered to prescribe as a punishment 
for  all other criminal offenses either a fine or imprisonment (with or 
without hard labor), or both. 

When an act affecting the public is forbidden by statute, says 
Bishop, "the doing of i t  is indictable a t  conlmon law." S. v. Parker, 
91 N. C., 650; 2 Arch. C. L., 2 ;  2 Hawkins P. C., Ch. 25, see. 54; 1 
Bishop Cr. L., see. 237. If a crime is a wrong or an act punishable 
by law, in  a proceeding conducted in the name of the State, it would 
seem that there can be no controversy about the fact that this proceed- 
ing, conducted in the name of the State, i n  order to carry out a police 
regulation, became a crime when made punishable by law by fine, 
appropriated to the school fund, as are all other fines inzposed on 
conviction for crime. I t  seems never before to have been doubted 
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that the Legislature creates a criminal offense whenever it prescribes 
that a certain act shall be punishable either by fine or imprisonment, 
or forbids i t  generally and by implication empowers the courts to 
impose either fine or imprisonment, as is the case where the law sim- 
ply declares that a certain act shall be deemed a misdemeanor, 
without providing how it is to be punished. 8. v. Hutch, 116 (1213) 
N. C., 1003; S. v. Hawkins, 77 N. C., 494; 1 Bishop Cr. Law, 
sec. 940. 

"A fine (says Lord Coke, 1 Coke on Lit., 126b) signifieth a pecu- 
niary punishment f o r  an offense or contempt committed, imposed by 
the judgment of a court." 7 Am. and Eng. Enc., 991. If a fine is 
either a punishment for a criminal offense or a contempt, there being 
no pretense that begetting a bastard is a contempt, it must be a crimi- 
nal offense. 

The Scotch definition of a criminal offense, which was founded 
upon principles identical with the common law, declared an act made 
punishable by law, either by corporal punishment or pecuniary mulct, 
to be a crime. McKenzie Cr. Law, 3. 

The act of 1791 (Potter's Revisal, p. 14, sec. 10) and all subse- 
quent enactments contain substantially the same provision as is still 
contained in section 32 of The Code, that the father, upon the finding 
of the issue of paternity against him, "should stand charged with the 
maintenance of the child, as the court may order, and shall give bond, " 
etc. Haywood's Manual, p. 446; Laws 1814, ch. 870, 871; 2 Potter's 
Revisal, p. 304; 1 Revised Stat., ch. 12, see. 4 ;  Revised Code, ch. 12, 
see. 4 ;  Battle's Rev., ch. 9, sec. 4. 

The act of 1879, which is embodied in section 35 of The Code, is 
in direct conflict with the language quoted from section 32, in provid- 
ing that "the court shall make an allowance to the woman, not exceed- 
ing the sum of fifty dollars, to be paid in such installments as the 
judge or justice shall see fit, and shall give bond," etc., instead of 
standing chargeable to the county, as to amount as well as date of pay- 
ment, as the court might determine. Clearly the effect of the pas- 
sage of the act of 1879 was, until The Code took effect, in 1883, 
to repeal this portion of the old Revised Code, as compiled in (1214) 
Battle's Revisal. Either the court had the power to make an 
unlimited allowance or one limited to $50. I t  is manifest that the 
commissioners inadverently brought forward and the Legislature in- 
advertently enacted in The Code provisioiis apparently conflicting. In  
the same way the later provision of The Code (section 35), in making 
bastardy a criminal offense, deprives the State of the right of appeal 
from a verdict of "not guilty." "The pre-existing law and practice, 
recognized and enforced in numerous adjudications," said the Court 
in 8. v. Powell, 86 N. C., 640, "had settled the principle that when a 
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party, charged with any offense before a tribunal of competent juris- 
diction, has been tried and acquitted, the result is final and conclusive, 
and no appeal is allowed the State to correct any errors committed by 
the court, and this has been uniformly maintained since the adoption 
of the new Constitution, as before. S ,  v. Jones, 5 N. C., 257; S. v. 
Taylor, 8 N. C., 462; S. v. Martin, 10 N. C., 381; S. v. Credle, 63 N. C., 
506; S. v. Phil ip,  66 N. C., 646; S. v. West, 71 N. C., 263; S. v. Arm- 
strong, 72 N. C., 193. The right of the State to appeal from erroneous 
rulings in the court below exists only where judgment is given for the 
defendant upon a demurrer to the bill, or upon a special verdict, or on 
a motion to quash, or in arrest of judgment. 8. v. Lane, 78 N. C., 
547; S. v. Swepsort, 82 N. C., 541; S. v. Moore, 84 N. C., 724." The 
reason given by Chief Justice Pearson and Judge Daniel, in S. v. 
Connor, 19 N. C., 370; and 8. v. Pate, 44 N. C., 244, for declaring 
that the Legislature had no power to make a criminal offense and pro- 
vide for its trial, without indictment or presentment, ceased when 
power was given to the Legislature (Constitution, Art. IV, see. 14) 

"to provide other means of trial for petty misdemeanors. " A 
(1215) justice's court now has jurisdiction to try misdemeanors, and 

the Attorney-General frankly conceded that no appeal on the 
part of the State lies from a finding of a court of competent jurisdic- 
tion that a defendant is not guilty. When the Constitution was so 
altered as to permit the substitution of the justice of the peace, as a 
trier of the fact, for the jury, as intimated by Chief Justice Smith, in 
S. v. Powell, supra, the principle was in no way changed. In speak- 
ing of the constitutional provisional that no person shall be twice put 
in jeopardy of life or limb, Bishop ( 1  C. L., sec. 997) says : "We have 
seen elsewhere that while so much of a statute as is against the accused 
is interpreted strictly, the parts in his favor are extended liberally, 
and the same distinction applies to a written constitution. Therefore 
the constitutional provision now under consideration should be lib- 
erally construed as covering cases within its reason, while not within 
its words, on which principle, plainly, the courts should, as we have 
seen they generally do, hold i t  applicable to misdemeanors, the same 
as to treason and felony." Again, Bishop says ( 1  C. Ii., see. 1026) : 
"A statute which, by a device of an appeal by the State, undertakes 
to authorize the retrial of one acquitted on a valid indictment is 
void. " 

Granting, then, that the act of 1879 created a criminal offense, the 
re-enactment of the old provision, in section 32 of The Code, that 
"from the judgment and finding the affiant (the woman) or the de- 
fendant may appeal to the next term of the Superior Court," etc., 
would be void, if the principle is properly stated by Bishop. I t  is the 
duty of courts, however, as far  as i t  can be done without violating a 
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constitutional principle, to reconcile apparent conflicts in two statutes 
and construe them so as to give effect to both. Winslow v. Morton, 
ante,  486. I t  has been held, in 8. v. W y n n e ,  supra, that the 
criminal offense is within the exclusive jurisdiction of a jus- (1216) 
tice for twelve months from the time the child is begotten; and 
if that was true the justice here had jurisdiction, and any statute pro- 
viding for an appeal would be, pro t m t o ,  void. While the defendant, 
in conviction, may be committed to a house of correction or to prison, 
yet when committed to prison or prayed into custody, without further 
action by the State or the complainant, he will be discharged on tak- 
ing the required insolvent oath. X. v. Bur ton  and X .  v. W y n n e ,  supra; 
Myers v. Stafford, 113 N.  C., 234. In  these cases the right of the 
mother has been held to be an incidental one, growing out of convic- 
tion, which was compared to the right to have a nuisance abated in 
certain instances, and it is difficult to see how we could have gone 
further, in the face of the prohibition against placing a person twice 
in jeopardy-subject a defendant to a second trial. The utmost 
length that this Court has gone, since attention was called to the act 
of 1879, was when i t  was conceded that, after conviction (not after 
acquittal), the mother acquired the rights of a judgment creditor, 
and, where she showed due diligence in giving notice, could insist upon 
contesting the right to discharge as an insolvent on the part of the 
defendant, and might appeal in apt time to vindicate her right. This 
privilege can be given her, under the statute, without infringing the 
constitutional rights of th? defendant. But the unfortunate bringing 
forward of the old statute could not annul rights acquired under the 
later statute, embodied in a subsequent section of The Code. After 
the passage of the act of 1879, and before the attention of this Court 
was called to the fact that a fine had been imposed by that act, several 
cases came before this Court, which were cited in X. v. Burton and 
have been considered in every subsequent opinion i n  which 
this subject has been discussed. It would seem needless to (1217) 
thresh over such old straw for the fourth time. The fact that 
the imposition of a fine creates a criminal offense is none the less true 
because the Court overlooked for a time the fact that it had been done. 

For the reasons given, the judgment of the court below is reversed, 
and the defendant is entitled to be discharged. 

Reversed. 

CLARK, J., dissenting: Up to and including 8. v. Edwards,  110 
N.  C., 511 (in which the authorities are collected), the decisions of 
this Court were uniform that proceedings in bastardy were civil, not 
criminal. In  X. v. Burton,  113 N.  C., 655, i t  was intimated, but not 
decided, that they might be construed to be criminal actions. This 
has been followed by Myers v. S ta f fo rd ,  114 N .  C., 234, (dissenting 
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opinion, P. 689), which held, by a divided Court, that it was a crimi- 
nal action, and two decisions to that effect have since been made, but 
the constantly increasing perplexity and difficulties arising from this 
construction, and which threaten to virtually nullify the act, warn 
us to return to the ancient landmarks and show the peril of departing 
from them. 

For the first time the effect of the new departure has brought us 
face to face with this question. The Legislature has provided (The 
Code, see. 32) that from the judgment and finding on the trial before 
the .justice "the affiant (the woman or the defendant) may appeal to 
the next term of the Superior Court of the county where the trial is to 
be had, d e  novo." Now we are asked to nullify this express provis- 
ion of the lawmaking power, upon the ground that, this being a crim- 
inal action, no appeal lies from the judgment of the magistrate if in 
favor of the defendant. The power of the Legislature to enact laws 

cannot be abridged or denied, except when their action is 
(1218) clearly'contrary to some provision of the Constitution. But 

it is contended that The Code, sec. 35, authorizing a fine of 
$10, turns the action into a criminal proceeding, and, ergo, the express 
provision (section 32), giving affiant, or the woman, the right to ap- 
peal, is abrogated and of no effect. This cannot be so. 

1. If sections 32 and 35 are incompatible, the provision of section 
35, authorizing the $10 penalty, should be held nullified, rather than 
the express provisions of section 32. To disregard the latter is to 
change the whole nature of the proceeding. In  construing statutes, 
particular stress is laid upon the mischief to be remedied. The mis- 
chief to be remedied here is not to make the begetting of a bastard child 
a criminal offense and to collect the petty penalty of $10 therefor. 
Clearly not, for there is already the criminal offense'of fornication and 
adultery, admitting of far heavier penalty, and even when no child is 
begotten. Besides, if bastardy is a criminal offense, the woman would 
be liable as an aider and abettor, a coprincipal, which is clearly not 
contemplated -by the statute. The object of the statute, through and 
through, is to provide for the maintenance of the child and prevent 
its being a charge upon the county, which is a civil, not a criminal, 
proceeding. This is the evident purport of the whole chapter on bast- 
ardy, and has been so recognized by a long and, until very recently, 
an unbroken line of decisions. Section 32 directs that the judgment, 
if against the defendant, shall be "for the maintenance of the child1'- 
a civil judgment. If the incidental power, given by section 35, to 
impose a penalty of $10 conflicts with the entire balance of the chap- 
ter and 'the evident purpose of this long-established legislation, then 
that provision should be held a nullity, and not the other provisions 
and evident intent of the entire chapter. 
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2. But the addition of the penalty of $10 cannot consist- 
ently be held to change this proceeding (which is essentially (1219) 
civil in its nature, and has always been so held till very re- 
cently) into a criminal action. In  exactly similar manner i t  is pro-, 
vided that the board of county commissioners are liable in certain 
cases for all losses sustained in the collection of taxes, and also guilty 
of a misdemeanor and liable to a fine of not less than $500. The Code, 
section 2075. Again, The Code, see. 2703, provides that the sheriff, 
for failure to make proper returns of the election for State officers, is 
liable to forfeit $2,000 to anyone who will sue for the same, and shall 
be guilty of a misdemeanor, punishable by imprisonment in the peni- 
tentiary. In  the same manner a penalty of $2,500 is allowed against 
the sheriff for failure to settle his taxes, and is added to the amount 
of the judgment (McKee v. Davenport, 98 N. C., 500), but i t  was not 
held that this made such proceeding a criminal action. There are 
numerous like cases. Can i t  be contended that, because in these cases 
a fine or imprisonment is imposed, the civil action is turned into a 
criminal proceeding, so that the defendant has the benefit of super- 
ior number of challenges, the benefit of reasonable doubt, and, if he 
gets a verdict by errors of the judge in the court below, there is no 
review by an appeal? In  bastardy proceedings the woman is given 
the right to institute proceedings to obtain judgment for the mainte- 
nance of the child by the defendant, and that he pay in a sum fixed by 
the court for that purpose ; and if the penalty of $10 is a criminal pro- 
ceeding, it is simply, as in the above instances, a separate matter, 
which cannot change the woman's civil remedy into !a criminal pro- 
ceeding, which would protect the man from review by appeal if the 
civil issue is found in his favor. If the provisions of sections 
32 and 35 are incompatible, the latter, being merely inciden- (1220) 
tal, and not the former, should give way. They should, how- 
ever, rather be construed together, and if so, section 32 gives the 
woman a civil proceeding, and section 35 is a criminal proceeding 
(as in so many sections of The Code, of which two sections are above 
cited) for the petty penalty limited to $10. 

3. If, however, the recent doctrine were reiterated, that the inci- 
dental $10 penalty changes the whole nature of the proceeding, still i t  
does not follow that the express provisions of the statute, giving the 
woman the right of appeal, is unconstitutional. The provision that no 
one shall be twice in jeopardy means simply that no one shall be tried 
in another action for a criminal offense after a verdict, either of con- 
viction or acquittal, in a trial for the same offense. I t  does not forbid 
a review of the same case by appeal, which is merely a continuation or 
prolongation of the same. I t  is true that appeals, except on special 
verdicts and in certain other limited cases, are not given to the State. 
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But that restriction is simply by virtue of the statute and not by any 
constitutional provision. S. v. Taylor, 8 N. C., 162, is put expressly 
on that ground, and is cited as authority for a similar ruling in 8. v. 
Credle, 63 N. C., 506. Accordingly, appeals from a general verdict of 
"not guilty" were recognized in this State [S. v. Haddock, 3 N. C., 
162 (348) ; S. v. McLelland, 1 N. C., 353 (569)l till restricted by 
statute (Laws 1815, ch. 895). 

A case exactly in point is S. v. Ciles, 103 N. C., 396, where Smith, 
C. J., adverts to the $10 fine, but expressly holds that, nevertheless, 
bastardy is not a criminal proceeding. But even if this be a crimi- 
nal proceeding, the Legislature has chosen to give the "woman and 
the affiant" the right to appeal and in so doing the legislative 
department acted within the limits of its constitutional authority. 
That an appeal can be authorized by statute on behalf of the 

State from a judgment discharging the prisoner on a spe- 
(1221) cial verdict, or on a motion to quash, or in arrest of 

judgment, or from a verdict procured by fraud, is conclusive 
that the cases in which the State can appeal from a judgment 
and verdict in favor of the defendant are to be determined by the 
statute law. If this be a criminal action, The Code, sec. 32, by 
giving the affiant or the woman the right of appeal, has simply added 
this proceeding to the instances in which the State can appeal from 
a judgment discharging the defendant. The matter lies entirely with 
the people, acting through their representatives in the Legislature. 
I t  is not likely that they will increase the number of instances already 
existing by law in which the State can appeal from a judgment in a 
criminal aotion discharging the defendant. But power exists. The 
Constitution forbids that a defendant be tried for the same offense in 
another action. The statute allows a defendant to apply for another 
trial in the same action, and that the State may do the same in certain 
specified instances. I t  is in the legislative power to increase or dim- 
inish, at  will, the instances in which the State may have the matber 
re-examined upon appeal. 

MONTGOMERY, J. I concur in the dissenting opinion. 

Cited: McDonald v. Morrow, 119 N. C., 675; S. v. Mitchell, ib., 
788; 8. v. Nelson, ib., 799; S. v. Ballard, 122 N. C., 1026; S. v. Bruce, 
ib., 1041; S.  v. Pierce, 123 N. C., 747; S. v. White, 125 N. C., 677; 
8. v. Savery, 126 N. C., 1088; Turner v. NcKee, 137 N. C., 254. 

Overruled: S.  v. Liles, 134 N. C., 737; 8. v. McDonald, 152 N. C., 
804. which are now the settled law. 
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STATE v. E. A. THOMAS 

1. The Code, sec. 3799, does not empower a town to pass an ordinance forbidding 
one who sells liquor to occupy his own premises between certain hours. 

2. The extent to which legislative authority may be delegated by the General 
Assembly to municipal authorities discussed. 

INDICTMENT for violation of town ordinance, tried before (1222) 
Brown, J., at  March Term, 1896, of MCDOWELL. 

A warrant was issued (upon complaint of one Patton) by the 
mayor of the town of Marion, charging the defendant with being and 
remai'ning in his barroom, in the town of Marion, N. C., between the 
hours of 10 o'clock P. M. and 4 o'clock A. M., it being a public place, 
where spirituous and intoxicating liquors are sold (the said barroom 
belonging to and being kept by the said C. A. Thomas), and permitted 
others so to do, in vioiation of an ordinance (section 35 of the ordi- 
nances) in force in the said town of Marion, etc. 

Upon the trial the defendant was adjudged to be guilty and to pay 
a fine, and he appealed to the Superior Court, where the jury ren- 
dered a special verdict, as follows: 

"That the town of Marion duly enacted by its coinnlissioners and 
published the following ordinance : 

" 'Sec. 35. That all barrooms and places where spirituous or in- 
toxicating liquors are sold shall be closed for the day at 10 o'clock P. 
M. I t  shall be unlawful for any barkeeper, clerk or agent, or any 
person whatever, to keep open or be or remain in such barroom or 
other place where spirituous or intoxicating liquors are sold, between 
the hours of 10 o'clock P. M. and 4 o'clock A. M., and any person vio- 
lating any of the provisions of this ordinance shall, on conviction 
therefor, be fined $25.' 

"That on the night of 30 January, 1896, the defendant, being a 
saloon or barroom owner, engaged in retailing intoxicating liquor in 
said town, remained, together with one Elliott, in his saloon as late as 
10 o'clock, and forty-five minutes P. M. thereafter, in his saloon on 
said night; that a bright light was burning, the same as during the 
preceding part of the night; that the door was shut, but not 
locked; that said-Elliott was the bartender and C. A. Thomas (1223) 
the owner and proprietor of said barroom; that at  10:45 
o'clock P. 111. said Thomas came dut of the door and went home. 

"That if, upon the foregoing facts, the court be of opinion that 
defendant is guilty, the jury find him guilty; and if 'not guilty' shall 
be the opinion of the court, the jury find him not guilty." 
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The court, upon the special verdict, adjudged the defendant guilty 
of violating said ordinance, and the jury rendered a verdict of 
"guilty" accordingly. The court fined the defendant $5 and costs, 
the same imposed by the mayor. 

The defendant moved for a new trial, assigning as error the failure 
of the court to declare said ordinance void on its face, which defend- 
ant had prayed couri to do. 

Overruled. Exception by defendant. Appeal. 

At torney-Genera l  for the  S ta te .  
J .  P. Morphew for de fe f idant .  

I 

AVERY, J. The defendant is indicted for violation of a town ordi- 
nance making "it unlawful for any barkeeper, clerk or agent, or any 
person whatsoever, to keep open or be or remain in a barroom, or other 
place where spirituous or intoxicating liquors are sold, between the 
hours of 10 o'clock P. 11. and 4 o'clock A. M." The charge is not 
keeping open the barroom, but remaining in it after the hour pre- 
scribed for closing. So that, the testimony that the door was not 
locked, though closed, is not so material as possibly it might have 
been if the defendant had been charged with failing to close his place 
of business. The ruling of the court below, that the defendant was 
guilty upon a finding that he and his clerk sat in the barroom till 
10 :45 o'clock in the evening, raises the question whether the authority 

had been granted to the municipality to pass any such ordi- 
(1224) nance, and suggests the investigation of the still more inipor- 

tant inquiry whether the Legislature, if i t  attempted to do so 
directly, was empowered to so restrict a person in the use and enjoy- 
ment of his own property. 

I t  is familiar learning that an agent, acting under a power of at- 
torney, cannot transcend the limit of his authority, ascertained by a 
strict construction of the instrument under which he acts. This ele- 
mentary principle grows in importance when we come to apply it to 
public instead of private agencies. The maxim, "Delegatus  ?ton 
potest delegari," applies to the Legislature as a co-ordinate branch 
of the government, exercising authority derived from the Constitu- 
tion, as well as to agencies constituted by the ordinary power of attor- 
ney, executed by an individual. Where the Constitution of a State 
confers no express authority to delegate legislative powers to munici- 
palities, some discussion has arisen as to the rightful exercise of such 
powers by municipalities. But the.most satisfactory solution of the 
question is to be found in the fact that almost all of such instruments 
contain some recognition of the existence of municipalities, as in sec- 
tion 3 of our Constitution of 1776 (Rev. Code, p. 18, where borough 
representation is provided for) ,  and such recognition has been held to 
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STATE v. THOMAS. 

imply a right in the Legislature to grant the power of local legislation, 
as it had been conferred in England, but subject to the restriction that 
there can be no implied authority to do anything contrary to the pro- 
visions of the State or Federal Constitution. It is admitted that the 
municipality is not empowered by the charter (Laws 1889, ch. 183, 
sec. 24) to prohibit the defendant from remaining in his house, but it 
is insisted that the authority is implied in the provision of the general 
law (The Code, see. 3799) empowering all towns "to make such by- 
laws, rules and regulations for the better government of the  
town as they may deem necessary." It  must be conceded that (1225) 
a person has the right at common law to occupy and remain in 
his own house day and night, whether it be fitted up for the purpose 
of a dwelling only or for the conduct of mercantile or other busi- 
ness. The Legislature may pass laws in furtherance of the principle 
that one must so use his own as not to injure others. Rut the question 
whether the lawmaking power could rightfully have granted the au- 
thority to pass the ordinance does not arise if it does not clearly ap- 
pear that it has attempted to do so. If we concede, for the sake of 
argument, that it was competent for the Legislature to confer the 
power, it has clearly failed to do so. The authority to prohibit a per- 
son from sitting in his own house after 10 o'clock in the evening is 
neither given expressly nor by any fair implication; nor is i t  essential 
to the declared objects of creating the municipality, or to the proper 
exercise of the authority granted, to enact such an ordinance; and, 
therefore, as the unauthorized act of a governmental agency, the ordi- 
nance must be treated as null and void. 1 Dillon Mun. Corp., sec. 89 
(55) ; Cooley Const., Lim., pp. 242, 744, note 2 ;  8. v. Webber, 107 N. 
C., 962. "An ordinance," says Dillon ( 1  Mun. Corp.. see. 325), 
"cannot legally be made which contravenes a common right, unless the 
power to do so be plainly conferred by a valid and competent legisla- 
tive grant; and, in cases relating to such right, authority to regulate, 
conferred upon towns of limited powers, has been held not necessarily 
to include the power to prohibit." Taylor v. Griswolcl, 2 Green ( N .  
J.), 222; Hoyden v. Noyes, 5 Conn., 391. 

If the general power to pass by-laws, intended for local govern- 
ment merely, carries with it, by implication, the authority to restrict 
the use of private property by prescribing the hours when a person 
shall be permitted to occupy his own house, then cities and 
towns need nothing more than the enactment of a law creat- (1226) 
ing them, with the incidental grant embodied in section 3799 
of The Code, to give the unequal authority with the Legislature itself 
to restrict and regulate the rights of personal liberty and private 
property within the limits of the municipality. No such latitudina- 
rian construction was intended by the Legislature to be given to the 
statute, and its attempted exercise was therefore unlawful. 
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The Legislature can rightfully restrict the manner of selling spirit- 
uous liquors by prescribing hours for selling, or can altogether pro- 
hibit the sale ib any particular locality or at  any place in the State. I t  
may enact either a pubic, local or a general law, within the purview of 
its powers, if no discrimination is shown. S .  v. Moore, 104 N .  C., 714 ; 
S .  v. Joyner, 81 N. C., 534; S. v. Stovall, 103 N.  C., 416; S .  v .  Cham- 
bers, 93 N .  C., 600. But while i t  is unnecessary to concede or deny 
its power to pass a law forbidding a person to sit in his own house for 
whatever purpose i t  may at the time be used, it is certain that no at- 
tempt has been made, expressly or by any implication, to authorize the 
town of Marion to make such a regulation. For the error in holding 
him guilty on the special verdict the judgment is 

Reversed. 

Cited: Edgerton v. W a t e r  Co., 126 N .  C., 98; S.  v. Ray,  131 N.  
C., 817 and 824; Paul v. Washington, 134 N. C., 375, 389; S .  v. Dan- 
nenberg, 150 N.  C., 801; S. v. Darnell, 166 N.  C., 301; S.  v. Bzcrbage, 
172 N.  C., 878; Lawrence v. Nissen, 173 N.  C., 361. 

(1227) 
STATE v. WILLIAM IVIE 

1. Under The Code, sec. 907, i t  is the duty of a justice of the peace, upon affi- 
davit and motion for a removal being filed, to remove the case to another 
justice residing in the same township. I f  there be no other justice in the 
same township he can remove the case to the justice of some neighboring 
township. I f  the case is removed to a justice of a neighboring township 
when there is another justice in the same township in which the action corn- 
menced, the justice to whom the case is thus removed has no jurisdiction, 
and his judgment is void. 

2. Where, upon appeal to a higher court, i t  appears that the proceedings and 
judgment under which a prisoner charged with a criminal offense was 
arrested or sentenced in a justice's court are void for irregularity, the 
prisoner should not be allowed to escape, but a procedendo should issue t o  
the justice, to the end that the charge be again and lawfully inquired into. 

3. I t  is only where a judgment is rendered by a court having jurisdiction that i t  
is available as a plea in bar. 

BASTARDY, tried before Norwood, J., at  January Term, 1896, of 
ROCKINCHAM. 

The prisoner was arrested on a warrant charging bastardy, issued 
by a justice of the peace in Wentworth Township. Prisoner applied 
for removal of the case, upon affidavit in due form. Although there 
were at the time other justices of the peace in Wentworth Township, 
the justice transferred the case to a justice resident in Leaksville 
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Township, adjoining Wentworth. When the case was called 
for trial before the justice to whom it had been thus removed, (1228) 
the State moved to dismiss for the want of jurisdiction in such 
justice. This motion was overruled, and defendant was tried and ac- 
quitted. The State and the prosecutrix appealed to the Superior 
Court. When the case was called for trial in the Superior Court the 
State moved to remand i t  to the justice who originally issued the 
warrant, for trial or removal to some other justice in Wentworth 
Township. This motion was opposed by defendant. The court gave 
judgment remanding the cause to said justice, upon the ground that 
the justice in Leaksville Township had no jurisdiction to try the 
action. The defendant excepted, and appealed to the Supreme Court, 
assigning as errors the action of the court " (1) in remanding the 
cause, as above set out; (2) in holding that the justice in Leaksvile 
Township had no jurisdiction to try the cause,'' 

Attorney-General for the State.  
H.  R. Scott  and Dillard & King for defendant.  

AVERY, J .  Before the passage of the act of 1880 (The Code, sec. 
907) the justice before whom a warrant charging a defendant with 
bastardy was returned had jurisdiction to try, and could not have 
been compelled to remove the case for trial to another justice. That 
statute provided that "in all proceedings and trials before justices of 
the peace," upon affidavit of either party to the effect that he cannot 
obtain justice in the court in which i t  is pending, the action must be 
removed to the court of "some other justice residing in the same town- 
ship," or to the court of a justice of some neighboring township "if 
there be no other justice in said township." Under the stat- 
ute, the justice, on the filing of the affidavit, was not author- (1229) 
ized by the statute to remove the case for trial to a neighbor- 
ing township when thexe was another justice in his own. I t  was not 
intended by the Legislature, in giving one party the opportunity to 
object to trial before a court where there might be some prejudice 
against him, to afford such party or the objectionable officer the oppor- 
tunity to annoy his adversary by forcing him unnecessarily to go to a 
point remote from his home, with all the additional cost and trouble 
incident thereto. The order of removal was unauthorized and void, 
and the justice who tried the action had no jurisdiction. Though 
bastardy is now a petty misdemeanor, it is only where a court has ju- 
risdiction that a verdict of acquittal is available as a plea in bar. 
S .  u. Powell, 86 N .  C., 640; 8. v. W y n n e ,  116 N .  C., 981. Where, 
under the act of 1868, the complaint was not filed by the injured 
party, or there was a failure to comply with any of the prerequisites 
to clothing a justice of the peace with jurisdiction, i t  was repeatedly 
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held, not only that the whole proceeding before the magistrate's court 
was void, but that on appeal the Superior Court acquired no juris- 
diction. If a sufficient time had elapsed for the higher court to . 
acquire concurrent jurisdiction, a new bill could not be sent, but the 
prosecutor was taxed with the costs of the original void proceeding. 

In  order to the validity of a proceeding, whether civil or criminal, 
as constituted in the court of the justice or when considered in a 
higher court on appeal after originating before such a tribunal, i t  was 
held that the record must affirmatively show everything necessary to 
confer the jurisdiction upon the justice's court. S. v. Johnson, 64 N. 

C., 581; Allen v. Jackson, 86 N. C., 321. I n  8. v. Cherry, 72 
(1230) N. C., 123, it was held that the courts had no right to infer, 

from an attempt in express language to confer upon justices 
of the peace jurisdiction of an offense, a legislative intent, not ex- 
pressed, but by implication, to reduce the punishment for that particu- 
lar kind of larceny, so as to bring it below the limit prescribed in the 
Constitution, Art. IV, see. 27. I t  being admitted that there were 
other justices of the peace in Wentworth Township, the justice in 
Leaksville Township had no authocity to try the case, and his judg- 
ment was void. 

I t  was held in S.  v. Sykes, 104 N. C., 700, that where a justice of 
the peace, having original jurisdiction of a criminal offense charged 
in a warrant, transfers it by mistake to a higher court which can take 
cognizance only on appeal, it is the duty of the higher court to issue 
an order in the nature of a procedertdo to the court where it origi- 
nated. This was declared to be an exercise of the inherent power of 
the court to prevent the failure of justice by the escape of a guilty 
party. Here the justice who issued the warrant had original juris- 
diction, but the statute made it his duty, on the filing of the affidavit, 
to remove the case for trial to a justice in the same townhsip. The de- 
fendant has never been lawfully convicted, but he ought not to have 
been allowed the opportunity to escape, and therefore the court prop- 
erly directed that an order issue to the justice who signed the warrant 
to proceed-not to t ry the indictment, but to provide by order for its 
removal to some justice living in the same township, unless the applica- 
tion for removal should be withdrawn. This we understand to be the 
meaning of the words "for trial or aemoval to some justice resident in 
Wentworth Township," and upon that construction of the order of 
the court the judgment is 

Affirmed. 
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(1231) 
STATE V. WILLIAM PICKETT 

INDICTNENT, TRIVIAL DEFECTS IN-BILL OF PARTICULARS-RESISTING AN OFFICER, 
INDICTNENT FOR. 

1. A bill of i~idictment for resisting a n  officer, which describes the officer as 
( 'a  duly constituted officer of the police of the town of Rockingham," and 
also tha t  he was "discharging a duty of his office,'' is good. 

2. Where the bill charged that  the officer resisted was a police officer in the due 
execution of his office, and the proof was tha t  the officer was the chiep 
marshal of the town, and the town ordinance authorized the constable to  
make arrests, the variance was immaterial. 

3. However it may have been in  the past, no indictment will now be quashed or 
judgment arrested for trivial defects. I f  the offense charged is not set 
out as  clearly as  defendant wishes i t  to be, he has the right to a bill of 
particulars, if demanded in apt  time. 

INDICTMENT for resisting an officer, tried before Robinson, J., at 
December Term, 1895, of RICHMOND. 

Before pleading, the defendant moved to quash the bill of indict- 
ment, for the reason that it failed to allege the office W. L. Covington 
(the officer alleged to have been resisted) held. 

The indictment was as follows : 
"The Jurors for the State, upon their oath, present: That Wil- 

liam Pickett, late of the county of Richmond, on 2 March, 1895, with 
force and arms, at and in the county aforesaid, willfully and unlaw- 
fully did resist, delay and obstruct W. L. Covington, a duly con- 
stituted public officer of the police for the town of Rocking- 
ham, in discharging and attempting to discharge a duty of his (1232) 
office, contrary to the form of.the statute in such cases made 
and provided, and against the peace and dignity of the State." 

And for the further reason that the office alleged was not a public 
office. 

Motion overruled, and defendant excepted. 
The other facts appear in the opinion. 

Attorney-General and Cameron Morrison for the State.  
iWcRae &. Day  for defendant. 

MONTGOMERY, J. The motion to quash the bill of indictment was 
based on its alleged failure to describe the office which Covington held 
at the time the offense was charged to have been committed. The lan. 
guage of the indictment is that Covington was "a duly constituted 
officer of the police for the town of Rockingham," and that the defend- 
ant unlawfully did resist, delay and obstruct him in discharging and 
attempting to discharge the duties of his office. The motion was prop- 
erly overruled. The office is sufficiently designated when the officer is 
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described as "a duly constituted public officer of the police for the 
town of Rockingham." The general duties of a policeman are well 
known, and in an indictment which charges resistance to such an officer 
it is not necessary to set out the writ or the process under which the 
officer was acting when resistance to his authority was made. I t  is 
sufficient to charge that the officer was in the "due execution of his 
office." On the trial the records of the town were introduced to 
prove that Covington was a police officer. They showed that he had 
been elected chief marshal of the town. The act of 1887 (charter 

of the town of Rockingham) was also read in evidence. The 
(1233) charter authorized the town commissioners to elect a town 

constable. Covington was introduced as a witness for the 
State, and testified that after his election he had been acting as chief 
marqhal or chief constable of the town for many months, and that in 
March, 1895, while in the execution of the duties of his office, he ar- 
rested the defendant, who was in the act of assaulting and beating a 
man, when the defendant resisted, delayed and obstructed him in 
making the arrest. An ordinance of the town was also read, showing 
the authority of the constable to make such arrests. After the testi- 
mony was in, the defendant insisted that there was a variance be- 
tween the proof and the allegations in the bill, and requested the court 
to instruct the jury to render a verdict of "not guilty" on that ac- 
count, which the court refused to do. We are of opinion that the 
variance was immaterial, and that the court committed no error in 
refusing to charge as requested. I t  was argued here that the offense 
laid in the indictment was not set out with sufficient particularity, and 
that on that account no judgment could be pronounced upon a con- 
viction under i t ;  and many respectable authorities from other States, 
where there are no statutory provisions, like those in our State, cur- 
ing defects in indictments, were produced to sustain the position. 
However this may have been before the decisions of this Court in 8. v. 
Brady, 107 N. C., 822, and 8. v. Dunn, 109 N. C., 839, these cases set- 
tle the matter against the defendant. If the offense charged in the 
bill, in cases like this, was not set out as clearly as the defendant de- 
sired i t  to be, he had i t  in his power, before going into the trial, to 
move for a bill of particulars. The details were mere matters of 
evidence. 8, v. Dunn, supra. 

No Error. 

Cited: Edgerton v. Water Co., 126 N. C., 98; S.  v. Van Pelt, 136 
N. C., 669; S. v. Long, 143 N. C., 676; S. v. Leeper, 146 N. C., 661; S. 
v .  R. R., 149 N. C., 510. 
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(1234) 
STATE v. J. L. CLAY 

Under the authority conferred upon towns by section 3799 of The Code to  make 
such by-laws, rules and regulations for  the better government of the town 
"as they may deem necessary, provided the same be not inconsistent with 
this chapter or the laws of the land," the commissioners of a town have 
n@t power to  enact an  ordinance declaring i t  to be '(unlawful for  any person 
to abuse or insult any officer of the town or member of the police while in 
the discharge of his duty," and imposing a fine of $25 upon one convicted 
thereunder. 

CRIMINAL ACTION, for the violation of a town ordinance, tried be- 
fore Brown, J. ,  and a jury, at Spring Term, 1896, of MCDOWELL, on 
appeal from a judgment of the mayor's court of Marion, N. C. 

A warrant was issued by the mayor of the town of Marion upon 
the following complaint, sworn to by J. 11. Patton, the marshal of the 
town : 

"That J. L. Clay did, on 12 October, 1895, abuse J. M. Patton by 
calling him a coward and challenging him to enter into a fight (the 
said J. M. Patton being marshal of the town of Marion, N. C., and 
in the execution of his office at  that time), in violation of an ordi- 
nance (section 24 of the ordinances in force in the said town of Mar- 
ion, N. c.), contrary to the statute in such case made and provided, 
and against the peace and dignity of the State." 

Defendant was adjudged to be guilty and a fine of $25 imposed, 
and he appealed to the Superior Court. 

The town ordinance, for a violation of which the defendant was 
charged, is as follows : 

"Ordinance No. 24: I t  shall be unlawful for any per- 
son to abuse or insult any officer of the town or member of (1235) 
the police while in discharge of his duty, and on conviction 
shall pay a fine of $25." 

J. M. Patton was introduced for the State and testified: That on 
. . . . day of October, 1895, he was in the store of Nichols & Bro.; 
that when he came into said store the defendant, being in said store 
at the time, and looking toward the witness, who was at  that time 
town marshal of said town of Marion, remarked that he "only wanted 
one or two words out of that man" ; that at  the time there were sev- 
eral persons in the store, but no one came in at  the time except the 
witness; that while witness was in said store the defendant was snarl- 
ing at  the witness, grating his teeth at  him (witness) ; that witness left 
the store, and in a few minutes walked into the store of one Swindell, 
where he found defendant talking to Swindell; that immediately upon 
the witness entering the store the defendant remarked that "he smelt 
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a sneak" (looking in the direction of and at  witness, marshal), and 
that "he could always tell when a sneak entered the house"; the de- 
fendant walked up in front of witness and remarked to witness, 
"Don't you like i t?"  whereupon the witness remarked that he (the 
defendant) could act the fool without putting himself to so much 
trouble, when the defendant remarked that he (defendant) did not 
visit disorderly houses; that witness replied that if defendant meant 
that witness did so, he (defendant) told a damn lie, when the de- 
fendant challenged witness to go out and pull off witness' billy, badge 
and pistol, and to fight witness, and stepped two or three paces to- 
wards witness, when witness backed a step or two; that witness then 

left the store, and in a short time went into the drug store, 
(1236) where he again saw defendant; that when witness came into 

the store defendant asked Dr. Morphew if he "had any pills 
that would work a dog out of the house." and remarked that there - 
was a dog in the house, and made some remark about his younger 
brother having been arrested, and also said Patton (the marshal and 
witness in this case) was mad because the defendant had beaten him 
with a young lady. Said marshal further testified that he was on 
duty at  the time that all these acts occurred, and that they all oc- 
curred one evening before 10 o'clock, and in a short space of time. 

Verdict of guilty. Defendant moved to arrest the judgment be- 
cause the ordinance is void, and appealed from the refusal of the 
motion. 

Attorney-General  and Shepherd d3 Busbee for t he  State .  
J .  P. Morphew for defendant .  

FAIRCLOTH, C. J .  The authority to adopt ordinance No. 24 de- 
pends upon The Code, see. 3799, which reads: "They (the commis- 
sioners) shall have power to make such by-laws, rules and regulations 
for the better government of the town as they may deem necessary, 
provided the same be not inconsistent with this chapter or the laws of 
the land." Upon reflection, and upon a fair construction, we do not 
think it was in the mind of the Legislature to confer jurisdiction on 
the commissioners to such an extraordinary extent, and upon such 
facts as are disclosed in this record, and we think the defendant's mo- 
tion should have been allowed. 8. v. H o m e ,  115 N.  C., 739. 

Judgment Arrested. 

Cited:  Eclgertoqz v. W a t e r  Go., 126 N .  C., 98. 
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(1237) 
STATE v. COLUMBUS JONES ET $1,. 

Where, in the trial of an indictment for assault and battery, the court charged 
(1) that if at hL's house J. and L. (two of the defendants) got off their 
horses and advanced upon prosecutor, cursing him and with intention of 
fighting him, and prosecutor rai, in order to save himself from being beaten, 
they would be guilty; likewise (2)  if they all pursued J .  to his house with 
weapons, cursing him, and refusing to leave when ordered off by him; and 
(3) if the jury believe from the evidence, beyond a reasonable doubt, that 
defendants L. and M. (two of the defendants) were then present at prose- 
cutor's house, telling J .  what to say to him, to call him a mill-burner, etc., 
defendants will be guilty: Held, that such instructions were proper and 
authorized, the first two by S. v. Rawles, 65 N. C., 334, and the last by 
8. v. King, 86 N. C., 603, and 5'. v. Perry, 50 N. C., 9. 

INDICTMENT for assault with deadly weapons, tried before Bryan, 
J., a t  Fall  Term, 1895, of CALDWELL. 

I t  appeared from the evidence that, about dusk on a certain even- 
ing, the defendants Jones, Lingle and Mask went to the house of one 
Minnie Moose; that defendant Jenkins was sitting in the door when 
they arrived. Jones said, ( ' Good evening, Jim, " meaning Jenkins ; 
"are you a t  home?'' Jenkins replied, "I 'm a t  home wherever I have 
my hat on." Jones said, "You were not a t  home the other night when 
you cut me, and, God damn you, step out and we will settle it." Jones 
rode a mare that had a colt with her. Lingle was riding a stud horse 
and Mask a mule. When Jones made the last of the above remarks he 
and Lingle dismounted, for the purpose, Jones said, of fighting Jen- 
kins, and started towards Jenkins (Jones turning his mare 
loose and Lingle giving his stud horse to Mask to hold.) Jen- (1238) 
kins ran out of the back door and through a swamp to his 
house, which was about a quarter of a mile off. Jones, Lingle and 
Mask followed, cursing him, but claimed to be hunting the mare of 
Jones (there was evidence that she had gone in that direction.) Jen- 
kins got home. It was in evidence that Jones said he would kill him or 
die;  would pu t  him where some of his brothers were ( that  is, dead).  
Jenkins got home, got his gun and stepped out ;  crowd hallooed, and 
Jenkins answered, "Whoopee ! ' ' 

Witness John Poplin testified: "Jones said he was hunting his 
mare and Jenkins, too. Jenkins told him to leave his premises, Jones 
cursed him. Heard seven shots fired." This witness further testified 
that Jenkins shot twice and before anybody else. They appeared to be 
coming together. When Jenkins asked for his gun the crowd seemed 
to be coming towards the house. 

Jenkins testified that Jones and Lingle were both armed when 
they advanced on him a t  Minnie Moose's house. He further testified 
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that Jones and the other two, Lingle and Mask, were on his premises; 
that he ordered them off; that Jones called him "a damn cowardly son 
of a bitch" and "mill-burning son of a bitch." Jenkins testified, fur- 
ther, that he shot at  them because they were going to kill him. There 
was evidence that Lingle stood by Jones and told him to call Jenkins a 
"mill burner." Lingle and Jones were both wounded. 

The court charged the jury, among other things: "That if at 
Minnie Moose's house Jones and Lingle got off their horses 

(1239) and advanced upon Jenkins with the intention of fighting 
him and cursing him, and Jenkins, in order to save himself 

from being beaten, ran off, they would be guilty. If these three men 
all pursued Jenkins to his home with weapons, cursing him and refus- 
ing to leave when ordered off by him, they would be guilty. If the 
jury believe from the evidence, beyond a reasonable doubt, that Lingle 
and Mask were then present at Jenkins' house, telling Jones what to 
say to him, to call him a 'mill burner,' etc., they would be guilty." 
To this charge Lingle and zones excepted. 

The defendants moved for a new trial. Motion overruled. Judg- 
ment, and appeal by defendants Jones and Lingle. 

Attorney-General for the State. 
No counsel contra. 

FURCHES, J. Indictment for assault and battery with a deadly 
weapon on one Jenkins. The court charged the jury, among other 
things, "that if a t  Minnie Moose's house Jones and Lingle got off 
their horses and advanced upon Jenkins, cursing him, and with the 
intention of fighting him, and Jenkins, in order to save himself from 
being beaten, ran off, they would be guilty. 

"If these three men all pursued Jenkins to his home with weap- 
ons, cursing him, and refusing to leave when ordered off by him, they 
would be guilty. 

"If the ,jury believe from the evidence, beyond a reasonable doubt, 
that Lingle and Mask were then present at Jenkins' house, telling 
Jones what to say to him, to call him a 'mill burner,' etc., they 
would be guilty." Defendants excepted. 

The two first paragraphs of the charge seem to be authorized by 
S. v. Rawles, 65 N.  C., 334, and the last paragraph by S .  v. King, 86 N. 
C., 603, and S .  v. Perry, 50 N. C.; 9. 

No Error. 
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STATE v. J. M. McCRACKEN ET AL. 

1. To constitute the offense prohibited by section 1062 of The Code, the offender 
must be a trespasser, and to be a trespasser he must act  willfully and un- 
lawfully. 

2. Where, i n  the trial of an  indictment, under section 1062, for removing a di- 
viding fence, the defendant offered to  prove tha t  he and the prosecutor had 
agreed upon the removal and had had a surveyor to locate the line, and 
tha t  he moved the fence to such location in good faith, believing that  he was 
carrying out the agreemefit: Held, tha t  the testimony should not have been 
excluded, for, if his statement were true, defendant could not be lawfully 
convicted. 

INDICTMENT under section 1062 of The Code, tried before E w a r f ,  
J., and a jury, at January Term, 1896, of HAYWOOD Criminal Court. 

The defendant was convicted, and appealed. 
The facts are stated in the opinion of Associate Justice Purches. 

Attorney-General and R. D. Gilmer for the  State.  
W .  T .  Crawford for defendants. 

FURCHES, J .  This is an indictment, under section 1062 of The 
Code, for removing a fence. The evidence tends to show that the pros- 
ecutor, Walker, and the defendant McCracken were adjacent land- 
owners ; that there was about to be a road located through their lands 
which would run near their dividing line; that they agreed to have 
this line surveyed and to put the road on the line, and to move their 
dividing fence to the road; that they procured the county 
surveyor, one Ledbetter, to survey and locate this line, having (1241) 
agreed upon the corner where the survey should commence. 
The survey was made and the road located, the prosecutor and the de- 
fendant both being present, with their deeds, and assisting in making 
the survey and locating the road. There is no complaint that the sur- 
vey is not correct, but it took from one to two rods of prosecutor's 
field, which seems to have been in clover at  the time. 

Defendant admits that he moved the fence and put it up again on 
the line as surveyed and yhere the road was located; and it was ad- 
mitted that the fence was made as good where it was moved to as i t  
was before it was moved. 

Defendant denies that he is guilty of any criminal offense in mov- 
ing said fence, for the reason that it was agreed between him and the 
prosecutor that the fence should be moved and put on the line, which 
was a license to him to do what he did; and for the purpose of estab- 
lishing this defense, and as tending to prove the agreement and license, 
he offered himself as a witness, and testified that "he and the prosecu- 
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tor had agreed at  the beginning corner to put the fence on the line, 
and he thought he was apting in accordance with the agreement in put- 
ting the fence back and moving the road on the line; that the prosecu- 
tor had never notified him that he was unwilling to change the road 
according to the agreement, and there had never been any dispute 
about the line between them." This evidence was objected to by coun: 
sel representing the State, and ruled out by the court, and defendant. 
excepted. 

The defendant then introduced T. C. Ledbetter, the surveyor, who 
testified that they (prosecutor and defendant) "mutually agreed at 
the beginning corner to put the fence on the line." This evidence 

was objected to by counsel representing the State, and ruled 
(1242) out by the Court, and defendant excepted. 

In  both these rulings there was error. To constitute this 
a criminal offense there must have been a trespass committed by de- 
fendants. 8. v. Reynolds, 95 N .  C., 618. To constitute defendant a 
trespasser he must have acted willfully and unlawfully in removing 
this fence. 8. v. Howell, 107 N.  C., 835. He could not have acted 
willfully and unlawfplly if he had the permission of prosecutor to 
move the fence, and did it in a peaceable manner, and made i t  as good 
as it was before he moved it. 

The question was, did he have this? Did the prosecutor agree that 
the fence should be moved to the road, and did defendant in good 
faith believe that, under this agreement, he was authorized to move 
the fence? And certainly this evidence tended to show that he did. 
How the jury might have found if this evidence had been allowed, 
we do not know, but, as i t  tended to prove the agreement, he was en- 
titled to have it submitted to the jury. There is 

Error. 

Cited: S .  v. Jones, 129 N.  C., 509. 

STATE v. ERASTUS DOWNS 

1. Rulings of lower court upon the admission or rejection of evidence will not 
be reviewed unless excepted to on the trial.' 

2. "Broadside exceptions" t o  the judge's charge will not be considered. 

(1243) INDICTMENT for assault and battery, tried before Ewart,  
J.,  at January Term, 1896, of the Criminal Circuit Court of 

HAYWOOD. 

Attorney-General for the  State. 
Perguson d3 Perguson for clef endant. 
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CLARK, J. The evidence that the shooting had occurred about the 
time the defendant's distillery had been cut up was admitted by the 
court, as it stated, simply to fix the date of the assault. Thus re- 
stricted, certainly it was unobjectionable. The evidence of Robert 
Boyd was very indefinite. Though the defendant asked that i t  be ex- 
cluded, there was no exception for failure to do so. The Code, see. 
412 (2).  Taylor v. Plummer, 105 N. C., 56. The exception to the 
charge is not to any specific instruction, but is a "broadside excep- 
tion" to the entire charge, and therefore cannot be considered, for 
the reasons given in McKinnon v. Morrison, 104 N. C., 354, and the 
numerous cases affirming it [Clark's Code (2d Ed.),  pp. 382, 383, and 
in supplement to same, p. 641. Besides, the charge presented no 
grounds for exception by this defendant. 

No Error. 

C i t e d :  B u r n e t t  v. R. R., 120 N. C., 519 ; Hampton 9. R. R., ib., 
538 ; 8. v. Moore ,  ib., 571 ; Wood v. Bartholomew, 122 N. C., 185 ; Wil- 
son v. L u m b e r  Co., 131 N. C., 164; S. v. ~Wer r i ck ,  172 N. C., 872. 

(1244) 

STATE v. J E F F  MACE, NEWTON MACE AND JOHN FLASHER 

EVIDENCE-CONSPIRACY-DECL~~RATIONS' OF  CONSPIRATORS-DYING DECLARATIONS 
--NEW TRIAL NOT GRANTED FOR TRIVIAL MATTERS-CONTRADICTING ONE'S 
OWN WITNESS-OTHER CRIMES, WHEN CONPETENT TO SHOW. 

1. The exclamation of one who is killed, made simultaneously with the infliction 
of a mortal wound and immediately preceding his death, in the presence of 
his slayers, is  competent evidence, both as a dying declaration and as a 
statement made in the presence of accused. 

2. When a conspiracy is shown to have existed, the declarations of one con- 
spirator are evidence against the others. 

3. While i t  is a general rule that when a prisoner is  on trial for one crime, 
evidence of his commission of other crimes will not be admitted; still, other 

, criminal acts may be proved if they are connected with the one charged. 

4. The rejection of evidence of slight importance, and which is only cumulative, 
is  not good ground for a venire de novo. 

5. Where evidence is admitted improperly, but the defendant afterwards admits 
on the trial the very fact which such evidence tended to prove, the error 
becomes harmless, and a venire de novo will not be ordered. 

6. While a party cannot discredit his own witness, still he can show the facts to  
be different from those testified to by such witness. 

INDICTMENT for murder, tried at  February Term, 1896, of the 
Criminal Circuit Court of MADISON, before Ewart, J. 
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The defendants were convicted of murder in the second degree, and 
appealed. 

The facts appear in the opinion of the Court. 

(1245) Attorney  General and J .  $1. Guclger, Jr., for the State.  
Julius C. illartirz for def enda?zts. 

MONTGOMERY, J. The exceptions which appear on the record are 
confined exclusively to portions of the evidence. The charge of his 
Honor was not excepted to in any particular, and i t  seems that the 
first of defendants' prayers for instructions mas given, with a qualifi- 
cation (without objection), and the others submitted to the jury as 
asked. The defendants, Jeff Mace, Newton Xace and John Flasher, 
brothers, all armed with deadly weapons, on a roadside, at  night, re- 
turning from a dance, provoked a difficulty with Zeb Whitt, the de- 
ceased, and Jeff %lace, the other defendants aiding and abetting, shot 
with a pistol and instantly killed the deceased. Two witnesses who 
were present and saw the whole affair testified that when the deceased 
was falling he cried out, "Oh, Lord; they have murdered me for 
nothing in the world!" and another "Oh, Lord; they have killed 
me !" The defendants objected to this testimony. The grounds of 
objection were not stated, and i t  is difficult to conjecture what they 
were. The defendants and the deceased were "in a huddle," as the 
witness said, and the man fell almost at  their feet. If the objection 
was that the dying man did not call the names of his slayers, the an- 
swer is that his accusation was made to their faces; that the defend- 
ants only were just at the spot of the killing, and the exclamation 
could have been made only of them. But the evidence was competent 
as a dying declaration. In  8. v. Baldwin,  79 Iowa, 721, the Court 
said: " I t  has been held that where a person dying from a gunshot 

, declares that A shot me, A killed me, A is my murderer, would be 
admissible as a statement of a fact, because of the circum- 

(1246) stances. To say under such circumstances, 'A is my mur- 
derer,' would not be an expression of opinion with respect to 

the degree of the homicide, but a statement of a fact that A had in- 
flicted the mortal wound." The defendant also objected to the testi- 
mony of one of the witnesses who saw the homicide, and who said, in 
substance, that after the killing he went on and overtook them, the 
defendants ; that Jeff Mace and John Flasher leveled their firearms 
upon him, and that, upon his telling them he wished to go and inform 
the family of the deceased of the homicide, Jeff cursed him and told 
him to stop and that he should not pass. This was about a quarter of 
an hour after the homicide had occurred. The objection was that the 
matter testified to was a distinct substantive offense, an assault with a 
deadly weapon upon the witness, and that i t  could not be admitted 
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in evidence in support of the indictment for the homicide. That is 
the general rule, but there are exceptions to it. Other criminal acts 
may be proved if they are connected with the one charged. Evidence 
of a subsequent criminal act, connected in purpose and character with 
the offense charged, is admissible. Brown Cr. Law, p. 20; Kranzrn v .  
Conz., 87 Pa. St., 301. There is a direct connection between the kill- 
ing of the deceased and the assault upon the witness. The assault was 
for the purpose of preventing the witness from communicating to the 
family of the dead man the death of one of its members; and, also, 
there can be no rational conclusion drawn from the act, except that 
the defendants intended to terrorize the witness, and also to escape 
the probable consequences of their act. And i t  was also competent to 
show that the homicide was willful, intended and malicious, and not 
accidental. I n  Georson v. Corn., 99 Pa. St., 398, the Court said of 
such testimony: "I t  cannot be received to impeach his gen- 
eral character, nor merely to prove a disposition to commit (1247) 
crime ; yet, under such circumstances, evidence of another of-, 
fense by the defendant may be given. Thus, i t  may be to show the 
act charged was intentional and willful, not accidental; to prove mo- 
tive to rebut any impression of mistake, and to connect the other of- 
fense with the one charged. 

The same witness was asked by the defendants, to show his bias in 
favor of the State and against the defendants, "Haven't you been 
drunk with the deceased nlany times?" The solicitor objected to the 
question, and the court properly sustained the objection, but said to 
the counsel that he might ask him about his habits. Besides, the mit- 
ness had stated that he and the deceased were on friendly terms and 
were cousins. The evidence sought was only cumulative; if evidence 
at  all, of slight importance-too slight to constitute ground for a new 
trial. S. v. Stzcbbs, 108 N. C., 774. Another witness for the State, 
Levi Ingle, at  whose house the crowd gathered for the dance, was 
allowed to testify that after the visitors had all left, some of them re- 
turned in about a half honr, and that he heard them, in the edge of his 
yard, cursing and swearing, one of them (witness did not know 
which) saying, "Damn him; see if I don't do what I said I would," 
and that the next day Jeff Mace told him that he and the other 
two defendants were the ones who returned to the house. The admit- 
ting of this evidence against the defendants, other than Jeff Mace, was 
error, but it was harmless, as on the trial the defendants admitted 
that they did return with Jeff to Ingle's house to get a jug of whiskey 
which they had left under a cabbage plant in the garden. The testi- 
mony of the witness Ingle as to the threat made by one of the party 
was competent against all of them; for, before this witness was 
examined, evidence going most strongly to show a conspiracy (1248' 
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on the part of all three of the defendants to kill the deceased 
had been given in by other witnesses. 

There was a knife found near the hand of the dead man, and there 
had been testimony going to show that Newton Mace placed it there 
after the man was killed. There was also testimony going to show 
that Newton, in endeavoring to cut the deceased, had by mistake cut 
Jeff. One of the State's witnesses had testified that there was blood 
on the knife blade, and the State offered another witness to show that 
the first witness was in error. The defendants objected. The testi- 
mony was admissible. The State was not bound by what the first 
witness said. The rule is that while a party cannot introduce testi- 
mony to discredit or impeach the moral character of his own wit- 
ness, yet, if the facts which the witness testified to are against the 
party introducing him, he is not precluded from showing by other 
witnesses a different state of facts. Gadsby v. Dyer, 91 N. C., 311; 
McDonald v. Carson, 94 N. C., 497. McCone, a witness for the de- 
fendants, testified on his cross-examination that he heard Jeff Mace, 
in a crowd of four or five coming towards the dance gathering, say: 
"Damn Banjo Branch and everybody that lives on i t ;  they are noth- 
ing but a lying set of sons of 61- bitches, and I intend to kill some 
man this night." The defendants objected, because the language was 
not a threat against any individual. Testimony going to prove a 
conspiracy on the part of the defendants to kill the deceased, and 
which resulted in his death, had already been given in ; and also it had 
been proved that the defendants came on together to the dance. This 
threat was too general to have convicted the defendant of a1conspiracy 
to kill, nothing more appearing; but in the light of subsequent events, 

the conspiracy to kill having been sufficiently proved to be 
(1249) submitted to the jury and its execution shown, the testimony 

was competent to show that the conspiracy had been entered 
into before the defendants reached the house of Ingle. 

The other exceptions were to the testimony going to show threats 
against the deceased, made, before the homicide, by the defendants 
at  different times and not in the presence of each other. This testi- 
mony was not offered until the fullest proof had been received, going 
to show that the defendants on the night of the killing had concerted 
and conspired to take the life of the deceased. The testimony went 
to prove that they sought opportunity to kill him from the time they 
saw him; that they called him aside from the crowd, after having 
talked to themselves awhile, saying, "We have a little settlement to 
make with you"; that one or two of the witnesses followed, whereupon 
the defendants told them to stay away; that presently they went off 
toward Ingle7s after the liquor, and, returning, found the deceased 
sitting on a bank on the side. of the road ; that Newton said, " Come up 
here, Zeb," whereupon Zeb and some of the witnesses started, when 
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Newton said, "No, we don't want anybody but Zeb." Jeff had the 
pistol in his hand, the other two defendants saying to the witness, 
"Don't bother Jeff; let Jeff alone." Jeff had his way, and shot and 
killed the deceased. These defendants are brothers, and Flasher's 
threats were because of a difficulty between Jeff and the deceased. 
Under all the circumstances, we are of opinion that the testimony was 
competent to show that the conspiracy was made and entered into by 
the defendants before the night oh which it was carried out. 

No Error. 

Cited: S. v. ~ d a r n s ,  138 N. C., 694; Smith v. R. R., 147 N. C., 
608 ; S. v. Bradley, 161 N. C., 292. 

(1250) 
STATE v. GEORGE SPURLING. 

When a prosecutor or defendant in a crimlnal action goes upon the stand as a 
witness he becomes just as  any other witness, and his general character can 
be proven, not only as i t  was before a charge affecting i t  was made, but as  
it is  a t  the date he goes upon the stand. 

INDICTMENT for slander of an innocent woman, tried before Rob- 
inson, J., at Fall Term, 1895, of SWAIN. 

There was evidence of slanderous words spoken by defendant con- 
cerning prosecutrix, amounting to a charge of incontinence. Defend- 
ant offered evidence tending to prove that prosecutrix was not an in- 
nocent woman when he used the language charged. 

Prosecutrix was examined by the State, and after such examina- 
tion a witness was put on by the State who testified that the prosecu- 
trix's character was good up to the time this trouble began. On cross- 
examination this witness was asked by defendant's counsel, "What is 
her character now?" The State objected, and the objection was sus- 
tained. The court ruled that defendant could only impeach the char- 
acter of the prosecutrix for truth since the slanderous words were 
spoken. 

Defendant excepted, and, upon a verdict being rendered against 
him and sentence passed, he appealed. 

Attorney-General for the State. 
J .  P. Ray and G. S. Perguson for defendant. 

AVERY, J .  The rule that a defendant, on the trial of a (1251) 
criminal indictment against him, may offer evidence of his 
good character, was established, after no little discussion, and this 
right, a t  his option, to put his general reputation in issue was event- 
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ually conceded, because it was argued that such testimony tended toc 
raise a presumption of innocence. But i t  was held in S. v. Johnson, 
60 N .  C., 151, that such evidence ought to be confined to the time 
when the charge was first made, because a different rule would expose 
a defendant to the great danger of having his character ruined or 
badly damaged by "a popular prosecutor, stimulated to activity by 
the hope of thus making his prosecution successful." Had the prose- 
cutrix refrained from going upon the stand and put the proof of her 
good character in the scales, to be weighed against the testimony of 
the defendant that he had had intercourse with her, the case would 
have been analogous to X. v. Johnson, supra, and the question raised 
would have applied only to her reputation up to the time of the 
alleged intercourse with the defendant. If in that event the jury had 
found that she was free from reproach then, they could have given 
the fact such weight as they deemed proper as against testimony tend- 
ing to criminate her. While she stood, as prosecutrix, in the attitude 
of a party whose character at a certain time was at issue, she was en- 
titled, in the application of the principle laid down in S. v. Johnson, 
to restrict testimony of this kind within the same limits prescribed for 
the benefit of a defendant. But the defendant proposed to impeach 
her, not as a prosecutrix who had put her character at the time of the 
alleged carnal intercourse in issue by offering to prove it good, but as 
a witness. Conceding that the same protection must be given to a 

prosecutrix as to the defendant, where neither of them goes 
(1252) upon the stand, but each ic, content to offer testimony of good 

character, the defendant contends that when both become wit- 
nesses they both alike place themselves on a footing with all other 
witnesses. 

Before the passage of the act of 1881 (The Code, sec. 1353) the 
defendant could not testify, and when he elected to put his character 
in issue, as we have seen, he had the benefit of the restriction, as to the 
limit of impeaching evidence, stated in  Joh?zsonJs case, supra. But 
when that statute first came before the Court for construction, in 8. v. 
EfEer, 85 N.  C., 585, Justice Rufin, delivering the opinion of the 
Court, said: ' (We understand that he (the defendant) shall occupy 
the same position with any other witness, be under the same obligation 
to tell the truth, entitled to the same privileges, receive the same pro- 
tection and be equally liable to be impeached or discredited. Unless - 

willing to become a witness, he is invested with the presumption of 
innocence, such as the law makes in favor of every person accused of 
crime, and evidence cannot be offered to impeach his character unless 
he voluntarily puts it in issue. But by avqiling himself of the statute 
he assumes the position of a witness and subjects himself to all the dis- 
advantages of that position, and his credibility is to be weighed and 
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tested as that of any other witness." See, also, 8. v .  Lawhorn, 88 N.  
C., 634; 8. v .  Elliott, 107 N .  C., pp. 449, 450, where the foregoing lan- 
guage is quoted. In 8. v .  Davis, 92 N.  C., 764, the Court said a defend- 
ant indicted for slandering an innocent woman "stood in the double 
capacity of defendant and witness," and quoted the rule already 
stated from Efler's case. The defendant, Davis, had gone upon the 
witness stand, as had the prosecutrix, but she had offered testimony 
to show her general character very good, as the Court said, "for 
chastity and truth," while the defendint offered no such evi- 
dence in his own behalf. I t  was there declared legitimate to (1253) 
comment upon the fact that the defendant had failed to show 
his own character good, and to contrast his position with that of the 
prosecutrix; yet it was reiterated that he was entitled to all of the 
privileges accorded to any other witness (including the prosecutrix), 
and was "equally liable to be impeached or discredited." Could the 
defendant have been impeached by testimony similar to that declared 
by the court below incompetent as against the prosecutrix? In  S. v. 
Efler, supra, .p. 588, referring to the contention of counsel that im- 
peaching testimony should have been "confined to an inquiry as to the 
prisoner's general character for truth, and not permitted to extend 
to his general moral character," the court said: "In the case of S. v. 
Boswell, 13 N .  C., 209, it is said that, ever since the year 1804, it has 
been an established rule of practice in this State to discredit a wit- 
ness by making proof of his general bad moral character, and that the 
question need not be restricted to his reputation merely for veracity. 
That such continues to be the law of evidence, as administered in the 
courts of this State, is shown by the following cases: 8. v. O'Neale, 
26 N.  C., 88; 8. v. Dove, 32 N.  C., 469 ; 8. v .  Parks, 25 N .  C., 296. And 
as the prisoner assumed the character of a witness, he must needs 
come under the same rule." If, then, the defendant was entitled to 
the same privileges, and only equally liable to impeachment as a wit- 
ness with the prosecutrix, i t  would follow that if he, as a witness, 
could not restrict the examination to character for truth, instead of 
general moral character, she could not do so in this case. In  giving 
the right to do so, we would accord to her protection and privileges 
superior to instead of equal with those granted to the defendant. 
The State offered a witness who testified that the general character 
of the prosecutrix was good up to the time of this prosecution. 
On cross-exanination the defendant proposed to ask the wit- (1254) 
ness the question, "What is her general character now 1 " On 
objection, the court held that defendant could not impeach her gem 
eral character, since the slanderous words were spoken. In  this rul- 
ing there was error. If we concede that there is no rule of evidence 
which extends to a prosecutrix in a case of this kind, when she assumes 
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the role of a witness, any greater privileges than to other witnesses 
who have thus put their reputations in issue, then she subjected herself 
to liability to have her character tested by the general principles ap- 
plicable to all alike. Clearly i t  was competent to make the examina- 
tion relate to the time of the trial. The question raised by the evi- 
dence was not alone whether her general character was good at  the 
time when she was alleged to have had illicit intercourse with the de. 
fendant, but whether it was such as to commend her to the jury as a 
witness at the time of trial. There was a direct conflict on that day. 
Either was at liberty to show general evidence of moral depravity on 
the part of the other, but one had no superior right to that of the 
other. I t  is needless to discuss the exception to the charge. For the 
error in the admission of evidence the defendant is entitled to a 

New Trial. 

Cited: S. v. Holly, 155 N. C., 494; 8. v. K n o t t s ,  168 N. C., 190. 

STATE v. JOHN F. BRITT ET AL. 

1. The Code, secs. 2014, 2024, imposes upon the justices of the peace, as super- 
visors of roads in their respective to~vnships, the duty of dividlng the roads 
into sections, appointing overseers, allotting hands to the overseer, eta., but 
does not require them to put and keep the public roads in order, i t  being the 
duty of the overseer to superintend the hands and to put and keep the roads 
in order : Henoe, 

2. An indictment does not lie against justices of the peace for failing to put and 
keep public roads in order, and, if preferred against them, should be quashed. 

INDICTMENT against John F. Britt and others, justices of the peace 
of Robeson County, for permitting certain roads in said county to 
become and remain out of repair, tried before Greene ,  J., at Fall 
Term, 1895, of ROBESON. 

The indictment was as follows: "The jurors," etc., "present that 
(defendants), with force and arms, at  and in said county, being jus- 
tices of the peace in and for Sterling Township, and invested by law 
with the supervision and control of the public roads in said township, 
and chargeable with the maintenance, care and repair of said roads, 
unlawfully, willfully and negligently did allow and permit said roads 
at Hog Swamp, in said township, to become out of repair, dangerous 
and impassable; and after the said roads had become so out of repair, 
dangerous and impassable, as aforehaid, the said Britt, Surles, 
Nye and Floyd, said justices of the peace, chargeable as aforesaid, 
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did unlawfully, willingly and knowingly allow and permit (1256) 
said roads so to remain out of repair, dangerous and impassa- 
ble as aforesaid, to the great damage of the people, contrary to the 
form of the statute in such cases made and provided and against the 
peace and dignity of the State." 

From the judgment of the court quashing the indictment, the so- 
licitor for the State appealed. 

Attorney-General for the Xtate. 
No counsel contra. 

MONTGOMERY, J. The Code, ch. 50, see. 1, imposes upon justices 
of the peace the supervision and control of the public roads in their 
several townships. Other sections of the same chapter specifically 
point out the duties required of and the powers conferred upon these 
justices-supervisors of the roads-and give a definite meaning to the 
words "supervision, ' ' " control' ' ; and section 2024 provides that, "If 
any board of supervisors shall fail to make said report (annual report 
of the condition of the roads in  their townships to the Superior 
Court)  or to discharge any other duty inlposed by this chapter, they 
shall be guilty of a misdemeanor." The defendants, being justices of 
the peace, were indicted for unlawfully, willfully and negligently al- 
lowing and permitting the portion of the roads in their townships to 
become out of repair and permitting them to remain so. A11 examina- 
tion of the sections of The Code to which me have referred will make i t  
appear clearly that i t  is no par t  of the duty of the supervisors of 
roads to pu t  or to keep in repair the roads of their township. Their 
duty is to divide the roads into sections, appoint overseers for the 
sections, allot hands to the overseers, designate the points to which 
each resident shall be liable to work, and give notice to the 
overseers in writing of their appointment. It is the duty of (1257) 
the overseer to superintend the hands and to put and keep the 
roads in  order. S .  v. Co~nrs. ,  15 N .  C. ,  345; X. v. Jz~stices, 11 W. C., 
194. The motion to quash the indictment in the court below was sus- 
tained, and there is no error in  the ruling of his Honor. 

Affirmed. 

STATE v. J. J. FRAZIER 

1. I t  is  a rule of evidence, subject to but few exceptions, that  evidence of a 
distinct substantive offense cannot be admitted in support of another offense. 

2. In the tr ial  of an  indictment for larceny of money given to the prosecutrix by 
defendant i t  was error to admit evidence that  defendant had seduced her 
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under a promise of marriage, such evidence not showing that  defendant had 
been compelled to give her the money on account of the seduction, or that 
he gave i t  to  her grudgingly or unwillingly; nor in such case was evidence 
admissible as  to defendant's inability (he being a married man) to make 
good his promise of marriage. 

INDICTMENT for larceny of $111 from the prosecutrix, tried before 
Meares, J . ,  a t  June  term, 1895, of the Circuit Criminal Court for 
MECKLEXBURG. 

On the trial i t  appeared that defendant had given to the prosecu- 
trix $125 about three weeks before the alleged larceny. The 

(1258) prosecutrix was allowed (under objection of defendant) to 
testify that she had been seduced by the defendant under 

promise that if she became pregnant he would marry her, and that 
he subsequently refused to marry her because he was a married man. 

There was a verdict of guilty, and defendant appealed from the 
judgment thereon. 

Attorney-General for the State. 
Jones & Tillett and Clarkson & D d s  for defendant. 

MONTGOXERY, J. This Court, in S. v. Jefries, 117 N. C., 727, 
said: "There are some few exceptions to the almost universal rule 
of law that evidence of a distinct substantive offense cannot be ad- 
mitted in support of another offense." The exceptions to the rule 
are to be found in  those cases in which testimony concerning inde- 
pendent offenses has been admitted because of the necessity of proving 
the quo awimo, or the guilty knowledge of the defendant, and also for 
purposes of identification of the defendant. We do not see how this 
case can be taken out of the general rule above stated, on the ground 
of its falling under any of the exceptions. If the testimony had 
shown' that the defendant had been by compulsion made to pay the 
$125 which he gave or paid to the prosecutrix, and that he had been 
compelled to pay it  because he had seduced her under a promise of 
marriage, the testimony might have been admissible, both to prove 
the defendant's knowledge of her possession of the money and the 
guilty intent in  taking it  from her-to get back that which he had 
been compelled to pay for the injury he had done her. It is not irec- 
essary to constitute the crime of larceny that the intent should he 

lz~cri causa. That is generally the motive which infl~~ences 
(1259) the thief, but the larceny is complete if the owner is deprived 

fraudulently of his property, the taker having a felonious in- 
tent to convert i t  to his own use, whatever application he may after- 
wards make.of it. But the testimony in  the case shows no such con- 
dition of things. I t  does not show either that the $125 was paid to 
the prosecutrix by reason of the defendant's seduction of her or that 
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he paid it to her grudgingly or unwillingly or by compulsion. Under 
no condition of this case ought the testimony as to the inability of the 
defendant to make good his promise of marriage to the prosecutrix 
on account of his being a married man be admitted. That could only 
prejudice the defendant and throw no light on the transaction. 

New Trial. 

Cited: S .  v. iUcCnll, 131 N. C., 800; S. v. Hight, 150 N. C., 819; 
X. v. Fowler, 172 N. C., 910. 

STATE v. ROBERT McMINN 

INDICTMENT FOR SELLING LIQUOR ON SUNDAY-DENTAL SURGEONS-PHYSICIANS- 
PRESCRIPTION FOR LIQUOR FOR TOOTHACHE. 

A dentist or dental surgeon is not a "physician," within the meaning of section 
1117 of The Code, and hence his prescription for liquor for the toothache 
does not justify one in selling liquor on Sunday on such prescription. 

INDICTMENT for unlawfully selling liquor on Sunday, tried be- 
fore Ewart, J., and a jury at October Term, 1895, of the Criminal 
Circuit Court for HENDERSON. 

The indictment charged that the defendant, on 14 Octo- (1260) 
ber, 1895, the same being Sunday, did unlawfully and will- 
fully sell intoxicating liquors to one Stagg, without the prescription 
of a physician, and not for medical purposes, contrary, etc. 

By consent, the court found the facts, and adjudged that the de- 
fendant is guilty, and gave judgment that he pay a fine of $20, and 
defendant appealed. 

The facts found are as follows: Crow Stagg, being sworn, said 
that he lived in Hendersonville. On Sunday, in . . . . . ., 1895, he 
had an aching tooth, and went to Dr. Smathers, a dental surgeon, and 
asked him for a prescription for whiskey. The doctor offered to give 
him a prescription for a half-pint, but witness insisted on getting a 
prescription for a pint, and the doctor gave it to him. Witness took 
it to defendant, who gave him a pint of whiskey, and witness paid for 
it. I t  was on Sunday. Witness had often bought liquor of defend- 
ant. Dr. Smathers testified that he is a dental surgeon, licensed by 
the State Dental Association, and resides in Hendersonville; that on 
the Sunday referred to Stagg came to him and said he had a severe 
toothache, and asked for a prescription for whiskey. Witness exam- 
ined the tooth of Stagg, and told him he would give him a prescrip- 
tion for a half-pint, but on the insistence of Stagg he finally gave him 
a prescription for a pint. Witness is not a practicing physician, but 
a dental surgeon, and often uses liquor in his practice. 

118-51 801 
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Defendant testified in his own behalf that he is a barkeeper in 
Hendersonville, and that on the Sunday referred to Stagg came to 
him with a prescription from Dr. Smathers, and supposing that it 
was all right, he delivered to Stagg one pint of whiskey, for which 

Stagg paid him, and told him at  the time that he was suffer- 
(1261) ing from toothache. Witness knew Stagg well, and had often 

sold him whiskey, but never on Sunday before. 
The court charged the jury that if they believed the evidence of 

the witnesses for the State the defendant would be guilty; that the 
prescription of Dr. Smathers, a dental surgeon, was not a prescription 
from a practicing physician and was no protection to the barkeeper 
who sold liquor on Sunday; that prescriptions could only be given by 
practicing physicians, and could not be filled by barkeepers unless 
upon such prescriptions, and then only for medical purposes. De- 
fendant excepted and appealed from the judgment rendered. 

Attorney-General for the State. 
No counsel contra. 

CLARK, J. The court instructed the jury that a prescription from 
a dental surgeon was not "a prescription from a physician" which 
would protect one who sold intoxicating liquor on Sunday. The Code, 
see. 1117. "A physician is one authorized to prescribe remedies for 
and treat diseases ; a doctor of medicine." Webster's Diet. To the 
same purport are the Century and the Standard dictionaries. A den- 
tist or dental surgeon is one who performs manual or mechanical oper- 
ations to preserve teeth, to cleanse, extract, insert or repair them. The 
statutes of this State recognize that dentists are not included in the 
term "physician," the latter being regulated by The Code, secs. 
3121-3134, with the amendatory Laws 1885, chs. 117, 261, and Laws 
1889, ch. 181, while dentists are governed by The Code, secs. 3148-3156, 
and the amendatory Laws 1887, ch. 178, and 1891, ch. 251. If den- 

tists came within the term "physician," as used in The Code, 
(1262) see. 1117, "toothache" would become more alarmingly preva- 

lent than "snake bite," and that it would, with usage, become 
more dangerous is evident from the fact that the very first dental sur- 
geon's prescription for toothache coming before us is for "one pint of 
whiskey." The size of the tooth is not given, nor whether it was a 
molar, incisor, eye tooth or wisdom tooth, and yet there are thirty-two 
teeth in a full set, each of which might ache on Sunday. The duties 
of a dentist are limited to the "manual or mechanical operations" on 
the teeth. Whenever the use of liquor is necessary, it being a remedy 
to act on the body, and only indirectly in any case for the teeth, within 
the purview of the statute i t  must be prescribed by a "physician" to 
authorize a sale on Sunday. 

No Error. 
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STATE v. J. A. TAYLOR 

1. The discretionary power to  anlend a complaint, conferred upon a justice of 
the peace by section 908 of The Code, is  not reviewable on appeal. 

2. A va r r an t  cannot be amended by striking out the offense charged and insert- 
ing  a new and different offense. 

3. A prosecutor in a criminal action has no right to appeal, except, it may be, 
a s  to  matter of costs. 

4. This Court cannot review the findings of fac t  by the Superior Court on mat- 
ters of costs, on nppeal by a prosecutor from a judgment of a justice of the 
peace taxing him with the costs of a warrant. 

5. This Court cannot review the findings of fact  upon which the judgment of the 
Superior Court is based; and where, on appeal, such facts are not set out in 
the transcript i t  will be assumed that  the judgment was in accordance with 
the facts found, and the judgment will be affirmed. 

CRIMINAL ACTION, prosecuted by J. H. Stepp against J. A. (1263) 
Taylor, the defendant. 

A warrant was issued, upon the complaint of J. H. Stepp, charg- 
ing that the defendant "did unlawfully, maliciously, willfully com- 
mit damage, injury and spoil upon one fence, the property of J. H. 
Stepp, in violation of section 1081 of The Code," etc., "by pulling 
down the same," etc. Upon the trial before the justice of the peace 
the prosecutor moved to amend the warrant so as to charge that the 
defendant "did unlawfully and willfully pull down the fence sur- 
rounding a cultivated field, the property and in possession of J. H. 
Stepp." The Code, see. 1062. The motion was denied by the justice, 
upon the ground that he had no power to make the amendment; and 
the prosecutor appealed to the Superior Court. It was also adjudged 
by the justice of the peace that the prosecution was frivolous and that 
prosecutor pay the costs. Upon the hearing before Coble, J., at  Pall 
Term, 1895, of HENDERSON, the prosecutor moved to remand the case 
to the justice of the peace, to the end that the warrant might be 
amended and the case tried. The motion was denied, and the prosecu- 
tor appealed to the Supreme Court. 

Attorney-General for J. H. Stepp (appellant.). 
Ewart & Thonsas for defe~zdant. 

FURCHES, J. The appeal is without merit and cannot be (1264) 
sustained. If the justice of the peace had authority to amend 
the warrant, under section 908 of The Code, he did not do i t ;  and we 
know of no power we have, or the Superior Court had, to compel him 
to exercise a discretionary power. 
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But this being a proposition or motion to strike out the offense 
charged in the warrant, and to insert another offense, it seems that 
such amendment was not authorized. 8. v. Vazrgha?z, 21 N. C., 535; 
8. v. Cook, ib., 236. 

But the prosecutor had no right to appeal, except, i t  may be, as 
to costs. S. u. Powell, 86 N. C., 640. 

And while the Superior Court may review the finding of fact and 
judgment of justices of the peace on matters of costs, in cases like this, 
the findings of the judge are conclusive upon this Court. And if the 
judgment of the Superior Court is in accordance with the facts found, 
that is also conclusive upon this Court. 8. v. Hanzilton, 106 N. C., 
660. 

And as the judge below does not set out the facts upon which he 
founded his judgment, we must take then1 as being sufficient to justify 
his judgment. 

Affirmed. 
Cited: 8. v. iUorgm, 120 N. C., 564; Pharr v. R. R., 132 N. C., 

4 2 2 ;  Lumber Co. v. Buhmam, 160 N. C., 387; 8. v. Bailey, 162 N. C., 
585. 

( 1 2 6 5 )  
STATE v. PETER HAYNIE 

1. On the tr ial  of a n  indictment for  assault with a deadly weapon the testimony 
of a physician a s  to  the nature and extent of the wounds inflicted is  ad- 
missible to  corroborate the testimony of the prosecutor tha t  defendant had 
assaulted and wounded him with a deadly weapon. 

2. I n  a n  assault with a deadly weupon a n  instruction tha t  if the proseeutor and 
defendant had entered into the fight willingly, and defendant, being seized 
by the throat, was under reasonable apprehension of suffering great bodily 
injury, and had out his adversary to free himself, he would not be guilty, but 
tha t  the jury were the judges of the reasonableness of the apprehension, was 
properly given. 

3. Under Laws 1887, ch. 355, giving permission to work convicts on the public 
roads, a sentence of imprisonment for  two years in jail, with leave to  be 
worked on the public roads, is not an  excessive punishment, on conviction 
for  a n  aggravated assault with a deadly weapon. 

THIS was an indictment for assault and battery with a deadly 
weapon upon one James West, tried before Ewart, J., and a jury, at 
February Term, 1896, of MADISON Criminal Court. 

The following is the evidence : 
J. N. West, the prosecuting witness, testified that he was at Rec- 

tor's Hotel, in Marshall, a t  supper; that Peter Haynie, the defendant, 
was looking through the window of the room, with an open knife in his 
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hand, and that Haynie called to him, ''Hello, little nigger; what are 
you doing here ?"and he replied, "I eat here ; what are you doing 
here? You had better be at  home with your wife and babies, 
cutting wood," etc. After some jesting remarks passed be- (1266) 
tween the two in the dining room, Haynie went out, and in a 
little while came back to the door and said to witness, " Come out, Jim ; 
I have got something to tell you." "I stepped out of the room, on 
the porch, and Haynie said to me, 'You throwed off on me in there be 
fore those girls.' I said, 'No, I was just in fun.' He said, ' I  was, 
too, and damned if I liked it.' Then he suddenly struck me on the 
side of the head, and with his knife or knucks, I do not know which, 
struck me several blows. One of my ears was nearly cut off, and I 
was cut, also, a deep gash in my face, and was cut about the clothing. 
I had to call in a surgeon, and was laid up on account of i t  for two 
weeks. The cuts were very severe and painful ones." 

On cross-examination witness said : "When I went out of the room. 
when Haynie told me that he be damned if he liked it, I did say to 
him, 'You are standing in your own shoes.' I mean by that he could 
d o  as he pleased. I never told him that I could whip him in a mo- 
ment. When he struck me on the head and commenced cutting me 
with the knife, I caught him by the throat, when Bailey, who was 
standing near, separated us. I had no feeling against Haynie and 
was on friendly terms with him, and meant no slur on him when I told 
him that he had better be at  home with his wife and babies." 

Peter Haynie, defendant-witness, testified as follows : "Was in- 
vited by Mrs. Rector to call a t  the hotel, and did so. Stopped at the 
window of the dining room, and was standing there joking with those 
in the room. About that time West came up, and I said, "Hello, little 
nigger; where are you starting?" He said, 'You don't know, do 
you? You had better be at  home, cutting wood and carrying water 
for your wife.' I said, ' I  have as good a right to be here as you.' 
He said, 'If you fool with me, I will put yon out of here.' I 
said, 'I don't think that you will.' I started to go out of the (1267) 
room, and as I went out of the door I said, 'Jim, come out; 
I want to see YOU.' He said, 'I don't want to see you.' I passed out 
of the door, and he came out right after me. I said, 'Jim, what is that 
you said ? ' He said, 'What will you have ? ' 1 replied, ' Jim, I don't 
think you ought to have thrown off on me and my family.' One word 
brought on another, and finally he said, 'If you don't like it, you are 
in your own shoes. You know that I can whip you, don't you?' 
Bailey, who was standing there, said, 'Don't have any fuss here, boys,' 
and about that time I thought West was going to hit me, and I struck 
him with my fist in the back of the head. Bailey ran between us and 
caught me around the waist, and about that time West got me by the 
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neck, and, pushing me back, was choking me. Then I drew my knife 
and cut him three or four licks." 

Cross-examined: "I had the knife in my pocket when I left the 
room, and did not draw it till he was pushing me back and choking 
me. I have been in court twice before-once for shooting a negro and 
once for disturbing a religious congregation." 

The State offered to introduce Dr. Roberts to show the character 
of the wounds received by West, and also for the purpose of corrobo- 
rating West. Objection; objection overruled. 

Dr. Roberts, witness, testified that he was a physician and surgeon 
of six years' practice, and that he had attended West and dressed the 
wounds ; that one wound was on the left side of the ear, running down 
across the ear, cutting a deep gap in i t ;  another wound was in the 
neck; another was across the cheek; another cut running back, and 
another in the jaw. One of the cuts was on the right side of the head, 

across to the nose. There were several cuts in the coat and 
(1268) in the vest and shirt, and his thumb had also been bitten. 

The defendant's counsel asked the court to charge the 
jury that if at the time defendant did the cutting he was being se- 
verely choked by the prosecutor, West, so much so that his life was 
endangered, that in law would be "being pressed to the wall," and 
that the defendant would not be guilty. 

This the court declined to do, in the words of the defendant's coun- 
sel, but charged the jury that if they should find as a fact from the 
evidence that when Haynie and West left the dining room both en- 
tered into the fight willingly, and in the progress of that fight West 
seized Haynie by the throat and so sorely pressed him that he was 
under the apprehension of receiving great bodily injury, and he cut 
to free himself from the grasp of West, he would not be guilty; but 
that the jury must be the judges of the reasonableness of the appre- 
hension of the defendant. ' The court further charged the jury that 
if they found as a fact from evidence that the defendant used the knife 
when he was not pressed, but because of his passion and anger, the de- 
fendant would be guilty. The court further charged the jury, among 
other things, that, the defendant being a witness in his own behalf, 
they should consider his testimony with great caution, taking into 
consideration that the defendant might have a motive to give a false 
version of the matter, as conviction might mean for the defendant a 
long term of imprisonment or the payment of a fine and bill of costs; 
but at the same time that if they were satisfied that the defendant in 
this matter had told the truth, they would give his testimony the same 
weight and credence as any other witness who had testified before 
then1 and who was unimpeached and uncontradicted. 

There was a verdict of guilty, and the court, being of the opinion 
that the assault was an aggravated one, and the wounds in- 
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flicted on the prosecuting witness painful and serious, one of (1269) 
which was a heavy and disfiguring scar upon the face, sen- 
tenced him to two years in the common jail of Madison County, to be 
worked at  hard labor in the chain gang on the public roads of the said 
county, in accordance with the statute; which punishment the defend- 
ant considered excessive, and therefore excepted to the same. There 
was a motion for a new trial. Motion overruled. Judgment, and ap- 
peal by the defendant. 

Attorney-Generul and J .  21. AJ!loody for the State. 
No counsel contra. 

CLARK, J. The physician was competent to testify as to the nature 
of the wounds and to corroborate the prosecutor in that respect. The 
court was asked to charge that if the defendant was being severely 
choked by the prosecutor, so that his life was in danger, then this was 
"being pressed to the wall," and the defendant would be not guilty. 
The court charged in lieu thereof that if the jury found that the de- 
fendant and the prosecutor both entered into the fight willingly, and 
during its progress the prosecutor seized the defendant by the throat, 
so that he was under reasonable apprehension of receiving great 
bodily injury, and he cut the prosecutor to free himself, he would not 
be guilty, but that the jury must be the judges of the reasonableness 
of the apprehension of the defendant. The defendant has no ground 
to object to this substituted charge. Besides, in fact, there is no ex- 
ception entered to this or any other part of the charge, and it is not 
really before us. Taylor v. Plummer, 105 N.  C . ,  56. 

The sentence of imprisonment for two years in jail, with leave to 
be worked on the public roads, is not an excessive punishment 
for the aggravated assault of which the defendant was found (1270) 
guilty. S.  v. Pettie, 80 N ,  C., 367. The perkission to work 
the defendant on the public roads is authorized by Laws 1887, ch. 355. 
8. v. Hicks, 101 N. C., 747; X. v. Weathers, 98 N .  C., 685. 

No Error. 

Cited: 8. v. Smith, 126 N. C., 1059; S. v. Hamby, ib., 1067, 1069; 
8. v. Yoz~ng, 138 N. C., 573. 
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AMENDMENT TO THE RULES 

I n  view of the fact that appeals are sometimes held back from docketing till 
the very close of the call of a district, thus requiring counsel for appellees to 
remain the whole time set apart to the district, lest an appeal be docketed after 
their departure, Rules 5, 6 and 17 (115 N. C., 836, 836, 839) are amended, to re- 
quire appeals to be docketed during the first two days of the call of the district 
to  which they belong, so that those rules will read as follows, and in this amended 
form will be printed in the volume of Reports for this term: 

RULE 5. WHEN HEARD. 

The transcript of the record on appeal from a judgment rendered before the 
commencement of a term of this Court must be docketed a t  such term before or 
during the first two days of the call of the docket of the district to which i t  be- 
longs, and stand for argument in i ts order. The transcript of the record on ap- 
peal from a court in a county in which the court shall be held during the term 
of tkis Court may be filed a t  such term or a t  the next succeeding term. If filed 
not later than the first two days of the perusal of the docket of the district to 
which i t  belongs, i t  shill be heard in its order; otherwise, in a civil case, i t  shall 
be continued, unless by consent i t  is submitted upon printed argument under 
Rule 10;  but appeals in criminal actions shall each be heard at the term a t  which 
i t  is docketed, unless for cause or by consent i t  is continued. 

RULE 6. APPEAL IN CRIMINAL ICTIONS. 
Appeals in criminal cases, docketed before the perusal of the criminal docket 

for any district, shall be heard before the appeals in civil cases from said district. 
Criminal appeals, docketed after the perusal of the criminal docket of the district 
to which they belong, shall be called immediately a t  the close of argument of ap- 
peals from the Twelfth District, unless for cause otherwise ordered, and shall 
have priority over civil cases placed a t  the end of the docket. 

RULE 17. DISMISSED BY APPELLEE. 
I f  the appellant in a civil action shall fail  to bring up and file a transcript of 

the record during the first two days of the call of causes from the district from 
which i t  comes a t  the term of this Court in which such transcript is required to b e  
filed, the appellee, on exhibiting the certificate of the clerk of the court from 
mhieh the appeal comes, showing the names of the parties thereto, the time when 
the judgment and appeal were taken, the name of the appellant and the date of 
the settling of the case on appeal, if any has been filed, and filing said certificate 
or a certified transcript of the record of this Court, may have the appeal docketed 
and dismissed a t  appellant's cost, with leave to the appellant, during the term 
and after notice to the appellee, to apply for the redocketing of the cause. 

RULE 28. WHAT TO BE PRINTED. 
Fifteen copies of so much and such parts of the record as may be necessary 

to a proper understanding of the exceptions and grounds of error assigned as 
appear in the record in each action shall be printed. Such printed matter shall 
consist of the judgment appealed from, together with the statement of the case 
on appeal and of the exceptions appearing in the record to be reviewed by the 
Court, or, in  case of a demurrer, of such demurrer and the pleadings to which 
i t  is entered. If  the jury passed upon issues, the issues and findings thereon 
shall be printed, as likewise all exhibits and pleadings or parts of pleadings re- 
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ferred to  i n  the case on appeal as are neecssary to show the contention of the 
parties. This mill not preclude the parties in the argument from referring t o  
the manuscript parts of the record whenever they may deem i t  incidental to  the 
argument. 

Sections 2 and 3 of Rule 33 are amended by striking out the words "and a 
half,'' so that  they ~vil l  read as  follows : 

( 2 )  The counsel for  the appellant may be heard for one hour, including the 
opening argument and reply. 

( 3 )  The counsel for the appellee may be heard for one hour. 



PROCEEDINGS IN HONOR 

OF THE 

M E M O R Y  O F  J O H N  H .  DILLARD 

I n  the Supreme Court, 7 May, 1896, the Attorney-General. announced the death 
of JOHN H. DILL-~RD, formerly an  Associate Justice, which occurred a t  his home 
in Greensboro, and the Court adjourned as  a mark of respect to  his memory. 
Thereupon a preliminary meeting of the bench and bar was held, Chief Justice 
Faircloth presiding and Thomas S. Kenan acting as  secretary. A committee was 
appointed to  draf t  resolutions, and the following gentlemen were named: James 
E. Shepherd, L. M. Scott, R. R. King, J. T. Morehead, James C. MacRae, S. F. 
Mordecai and Thomas S. Kenan. An adjournment was then taken until Thurs- 
day, 14 May, 1896, when the committee, through i ts  chairman, Mr. Shepherd, sub- 
mitted the following report : 

"JOHN HENRY DILLARD was born in Rockingham County, on 29 November, 
1819. After preparation a t  Patrick Henry Academy, in Virginia, he entered the 
University of this State, remained two years (taking first distinction in  his 
studies), and left  on account of ill health. He began to  read law in  the office of 
the late James T. Morehead, a t  Greensboro, and graduated in 1840 from the 
law department of William and Mary College, in Virginia. H e  practiced a t  
Richmond and a t  Patrick Courthouse until 1846, when he removed to  Wentworth. 
He was Commonwealth Attorney in Virginia, and mas County Attorney and Clerk 
and Master i n  Equity i n  Rockingham County for a number of years. On 13 
January, 1816, he married Ann I. Martin, daughter of Joseph Martin, of Virginia. 
I n  1862 he raised a company of voluiiteers and entered the service of the Con- 
federate States as  captain. After his removal to Greensboro in 1868 the law 
firm of Dillard, Ruffin & Gilmer was formed, and continued until 1876 as  Dillard 
$ Gilmer, Ruffin having retired on account of ill health. When he removed to  
his farm in Rockingham County he formed a partnership with his son-in-law, 
John T. Pannill, mhich continued until he mas elected, i n  1878, as an  Associate 
Justice of the Supreme Court. The record he made in the discharge of the duties 
of tha t  high office was highly creditable, and one which should be the pride of 
any judge to  enjoy. H e  resigned in the spring of 1881, and was succeeded by 
Thomas Ruffin, J r .  H e  then moved back to Greensboro, and continued the prac- 
tice in associatioil with other members of the bar. For  a number of years he was 
connected mith Judge Dick in the conduct of a law school a t  Greensboro, which 
gamed great reputation. He was for years an  elder in the Presbyterian Church 
and a teacher in the Sunday school, and in the performance of these duties he 
displayed the same ardor and perseverance and ability mhich characterized him 
as  a practitioner a t  the bar and as  a judicial officer. He was modest, and self- 
assertion was not one of his traits-honors mere literally thrust upon him. H e  
possessed a unique attractiveness-plain in his habits, but his social graces were 
always observable. He was greatly beloved by all who knew him, and notably by 
the members of the bar. His courtesy to them and especially his assistance to  the 
young lawyer i n  advice, etc., were ever conspicuous. His greatest reputation, per- 
haps, was that  of an  equity lamyer, and his high personal character, great integrity 
and sterling honesty were known of all men. 

( ' H e  died a t  his home in Greensboro, 6 May, 1896. 
"Resolved, That i n  the death of JUDGE DILL~RD we recognize the great loss 

sustained by the State and the profession, and me tender to  his family our warm- 
est sympathy. 

"Ii?esolved, That a copy of these proceedings be transmitted to  the family, and 
be presented by the Attorney-General to  the Supreme Court, mith the request tha t  
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the same may be spread upon the minutes and published in the ensuing volume of 
the Reports.'' 

Remarks mere made by ex-Judge Shepherd, Mr. Richard H. Battle, Mr. John 
W. Graham, Judge Avery, ex-Judge Winston, Mr. B. C. Beckwith and Judge 
Furches. The chairman, Chief Justice Faircloth, upon announcing the adoption 
of the report, also made appropriate remarks. 

REMARKS OF MR. R. H. BATTLE 

I was out of the city when the meeting of the bar was called to take action 
upon the death of the late JUDGE DILLARD, but such was my regard for our de- 
parted brother that I could not but attend this adjourned meeting and ask to say 
a word expressive of that regard and of my great admiration for the man. 

My personal acquaintance with JUDGE DILLARD dates back some twenty-odd 
years, when we were associated together in a prolonged litigation on the equity 
side of the docket of the United States Circuit Court, a t  Greensboro, though I 
had known him before, through mutual friends, who always spoke of him,in terms 
of high praise. From that time to his death my regard for him was not unmixed 
with affection. He was a man of striking characteristics, blunt, but very cordial 
and hearty in manner, honest, sincere and totally without guile. Though he must 
have known that his ability as a lawyer was universally recognized, and that he 
was a master of the principles involved, he was so modest that, in the litigation 
referred to, he attempted to force his junior associate into the leading place, the 
place of honor, while he willingly took upon himself the greater part of the 
labor. And so he was, always, with his associates. He ever gave them the full 
benefit of his knowledge and skill, and was apparently more than willing that they 
should enjoy the honor incident to the successful conduct of their causes. 

"He never seemed to care to address judge or jury when his associates could 
be prevailed on to relieve him of that duty, but when he did speak he was re- 
markably effective. He was, in speech, strong, pointed, emphatic, logical and 
eminently fair. His manner was unique, and his gestures, though odd and not 
according to the rules of the elocutionist, impressed his hearers as  more forceful 
than the graceful gesticulation of the polished orator. 

"His words, and his manner in speaking them, received added force from 
the fact that every one could see he was a man of conviction and that .he spoke 
only what he honestly thought. His language was clear, concise and strong, but 
without ornament. His illustrations were homely and attractive, and just sufficient 
to relieve from the severity of his logic. He was an orator in spite of himself, 
because no one cared less than he for the graces of oratory. 

"In the conduct of his causes he was fair, just and liberal. He never seemed 
to think the bar mas an arena for actors to display their power and agility, but 
that lawyers were members of the court, whose duty i t  was to further the ends 
of justice and dispatch the business of those concerned. His precept and example 
have been to bench and bar, and to all the officers of justice within the sphere 
of their influence, of real and permanent benefit. He was never a politician or a 
seeker of public office, and his ability as a lawyer and his very high character as a 
man were the cause of his nomination, with the late W. N. H. Smith, as Chief 
Justice, and Thomas S. Ashe, as Associate Justice, by the Democratic Party, when 
they were seeking the best men in the State for the Supreme Bench, in 1878, and 
his triumphant election by the people. He served but two years on the bench, 
from January, 1879, to February Term, 1881, and his opinions are to be found 
in only four volumes of our Reports, from Vol. 80 to  83, inclusive; but such is 
their lucidity and ability that those of the profession who have occasion to refer 
to them must be convinced that as a jurist he did honor to the State. When i t  is 
remembered that during nearly the whole period of his service on the bench he 
suffered with an irritating eczema, which, with perhaps other bodily infirmity, 
caused him to resign, we are the more filled with regret that his career as a judge 
of our highest Court was so cut short. 

"Those members of the bar who were privileged to know him while a member 
of this Court must remember his attentive patience as a listener, his bluff but un- 
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failing courtesy to all, his kindly consideration for the younger and more diffident 
members of the bar, his ability and learning as a jurist and his fairness and 
justness as a judge. 

"The preamble to the resolutions offered by the committee sets forth, in terms 
modest and truthful, appropriate to one modest and truthful like him. his charac- 
ter and services. As 'bne kho knew him well, I heartily approve e&y word i t  
contains, and I second the resolutions. 

"He was one of the last of the great lawyers who illustrated the bar and 
bench of this State, and caused them to rank with the first in the country from 
thirty to fifty years ago. Then pettifogging and shystering received no counte- 
nance in  the profession, and to be a lawyer in North Carolina was to be a 
gentleman. While I, with others here, and nearly all the bar of his district, 
mourn his departure as that of a personal and dear friend, I fondly hope that 
the influence of his life and example will long continue a blessing to the State, 
which as a patriot he warmly loved. I n  view of the reverence the bad as well 
a s  the good have for such exemplars of manly virtue, may we not contradict and 
paraphrase the poet and say, 'The good that men are lives after them'?" 

On 16 May, 1896, the proceedings were submitted to the Court in appropriate 
' 

remarks by the Attorney-General, and the Chief Justice replied: 

"The Court, recognizing the high character of JUDGE DILLARD, and his dis- 
tinguished services on this bench, receives the resolutions and remarks of ths 
committee, and orders the same to be spread on the minutes of this Court.'' 
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ABANDONMENT O F  W I F E  BY HUSBAND. 
The abandonment of a wife by her husband, under section 1832 of The Code, 

enables her, as  a free trader, to convey her lands without his assent. 
Hall v. Walker, 377. 

ABUTTING PROPERTY OWNERS, RIGHTS OF, 1081. 

ACCEPTANCE O F  SERVICE O F  SUMMONS, 854. 

ACCOMMODATION ENDORSER. 
Where A, endorsed a note for the maker, and subsequently, but before i t  was 

discounted, F. endorsed i t ,  and A. paid the note: Held, tha t  F. was a 
cosurety, and the doctrine of contribution applies for  A.'s benefit. A t -  
water w. Farthing, 388. 

ACTION AGAINST T H E  STATE. 
Quere, whether a claim for damages against the State, arising out of the, 

failure and refusal 0 f . a  public officer to  perform a statutery duty im- 
posed on him, can be filed in this Court. Stewart v. State,  624. 

Against administrator, venue, 749. 

For  accounting, 152. 

For  breach of warranty, 69. 

Fo r  damages, 25, 59, 132, 450, 457, 476, 503, 662, 780, 912, 991, 996, 1010, 
1015, 1024, 1031, 1047, 1056, 1066, 1072, 1084, 1098. 

ACTION FOR DAMAGES TO LAND. 
1. Damages may be recovered for injury to land resulting proximately from 

the maintenance by defendant of a dam, though such injury was aggra- 
vated by other causes not within defendant's control. Cline v. Baker, 780. 

2. Where, i n  the trial of an  action for damages caused by a milldam, the sole 
issue was m-hether defendant's dam injured plaintiff's land, through 
which a creek passed before emptying into the pond above the dam, it 
was not error to instruct the jury that if the injury resulted from the 
filling-up of the creek with sand between plaintiff's land and the  pond, 
by the washing of the hillsides, the falling of leaves and branches and 
the failure to clean out the channel, plaintiff could not recover, provided 
those obstructions did not result from the maintenance of the dam. Ib. 

3. On the trial of a n  issue as  to mhether certain land was injured by the 
maintenance of a certain-dam, or by accumulations of sand in  a creek 
passing through the land, evidence as  to the tendency of streams generally 
in the county within the last few years, in reference to  filling up with 
sand, was properly excluded as  being too broad and general and leading 
to an  endless inquiry, calculated to confuse and mislead the minds of 
the jury. Ib. 
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ACTIOX', I N  TORT AND EX CONTRACTU, JOINDER. 
1. A cause of action by a depositor against bank directors for the loss of 

a deposit caused by their negligence and mismanagement lies ~ T L  tort  
and not ex contractu, since the depositor's contract was with the cor- 
poration and not with the directors. l'ate v. Bates, 287. 

2. A. cause of action against directors of a bank for the loss of a deposit 
resulting from their neglect and mismanagement, even if i t  be ex con- 
t r a c t ~ ,  might be joined v i t h  the causes of action for  fraud and deceit, 
siilce all the causes of action "arose out of the same subject-matter." I b .  

ACTION. I N  TORT OR E X  COSTRACTU, 1096. 
1. Where property is tortiously taken and sold, the owner may waive the 

tort and maintain an  action to recover the proceeds of the sale. Brit tain 
v. Payne, 989. 

2. Where, in an  action before a justice of the peace, the complaint can be 
construed as  being either for  the tort or to recover the money received 
by the defendant, i t  will be construed to  be a n  action on the implied 
contract. Ib.  

3. Every intendment being in favor of jursidiction, an  action brought before 
a justice of the peace in which the complaint can be construed as being 
either for the tortious taking of the property or to recover the money 
received by the defendant will be construed to be an  action on the im- 
plied contract, so as  to  preserve the jurisdiction of the justice of the 
peace. Ib.  

For malicious prosecution, 129. 

ACTION FOR SLANDER. 
1. A charge by defendant i n  B public speech that plaintiff, a member of 

Congress, had ('signed the 'Alliance demands' " (concerning certain 
matters of legislation desired by the Farmers' Alliance), and then 
went to  Washington a s  a Congressman and repudiated those demands," 
does not impute to plaintiff a crime or dereliction of official duty, and 
is  not, per se, actionable. Crawford v. Barnes, 912. 

2. The complaint in an  action for  slander alleged as  special damage that by 
reason of the false, slanderous statement concerning plaintiff, he was 
defeated for re-electi-on as  a member of Congress and i t  appeared that  
the summons in the action was issued six weeks before the election: 
Held, that  the action cannot be maintained, and was properly dismissed 
on demurrer. I b .  

ACTION BY SOLICITOR I N  NAME O F  STATE, 9. 

Fo r  trespass on land, 1. 

Of claim and delivery, 179. 

On note, 215, 436, 671, 842, 900, 9.59. . 
ACTION ON OFFICIAL BOND. 

1. The clerk of the Superior Court being required to  give bond for the dis- 
charge of the duties of his office, etc. (section 72 of The Code), it will 
be presumed, i ~ i  the tr ial  of a n  action on such bond, tha t  he did so, 
and any such bond found in  the keeping of the proper custodian will 
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ACTION ON OFFICIAL BOND-Continued. 
be presumed to  have been properly given and accepteN as  such. Batt le 
v. Baird, 854. 

2. Such bond may be proved, as  a t  common law, without being subjected to 
the strict rules of evidence, and if there is  a subscribing n-itness i t  may 
be proved by other witnesses, as  if there was no subscribing witness. I b .  

3. Inasmuch as  the duly certified copy of the record of any instrument re- 
quired to be registered is admissible as  full and suficient evidence of such 
instrument (The Code, sec. 1251), and as  the register of deeds is re- 
quired to register and keep the bond of the Superior Court clerk, a duly 
certified copy of the record of such bond is competent evidence of i t s  
provisions. I b .  

4. Where an  official bond, given by the clerk of the Superior Court elected 
for a term of four years, beginning in  1884, recites that  the term was 
for  four years "from and after the first day of August, 1878," the 
error, being clearly clerical and inadvertent, does not invalidate the bond, 
but will be treated as  surplusage. Ib .  

5. I n  a n  action on a n  official bond, on failure of a defendant to answer, 
a judgment entered against him on default cannot be fi91a?, since the 
action is not for the breach of an  express or implied contract to pay 
a definite sum of money fixed by the terms of the bond or ascertainable 
therefrom (section 38.5 of The Code), but must be "by default and in- 
quiry" (section 386 of The Code). I b .  

ACTION TO CANCEL DEED FOR INCllPACITY O F  GRANTOR, 481. 

To enforce mechanics' lien, 916. 

To establish resulting trust, 680. 

ACTION TO FORECLOSE CONTRACT FOR SALE O F  LL4ND. 
1. When defendant, in an  action to enforce a contract for the purchase and 

sale of land, denies the right of plaintiff to  maintain the action on other 
grounds, the failure to give the notice required by the contract is  im- 
material. McQueen v. Srnzth, 569. 

2. Where a contract for the sale of land empowered the vendor to sell the 
land on default in the payment a t  maturity of any one of the notes 
given for the deferred payments of the purchase price, his administrator ' 

may bring an  action to foreclose without waiting for the maturity of the 
last note. I b .  

ACTION TO FORECLOSE COLLATERAL MORTGAGE. 
Where the assignee of a mortgage deposits it as  collateral security for  a debt 

due by him, the mortgagee is not a necessary party to  a n  action brought 
by the holder of the collateral against his debtor and the mortgagors t o  
recover the debt and to foreclose the mortgage. Styers .v. Alspaugh, 631. 

To foreclose mortgage. 

ACTION TO RECOVER LAND, 870, 976. 

1. Where, in an  action to  recover land, the plaintiff dies, and his heirs and 
executors are  made parties plaintiff in his stead, and on the trial offer 
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ACTION TO RECOVER LAND-Continued. 
evidence t-hat their ancestor i s  dead, and tha t  he left  a will, which has 
been probated, the presumption is  that  he devised all his property, and 
the heirs must, by the will or otherwise, show that they are his devisees. 
Blue v. Ritter, 580. 

2. I n  such case i t  was proper for  the trial judge to  direct a verdict for 
defendant, on the ground of a failure of proof of plaintiff's title. I b .  

3. -4 purchaser of land a t  a judicial or sheriff's sale under execution has 
p r m a  facie title. Allison v. Snider, 952. 

4. One who seeks to avoid the prima facze title of the purchaser of land a t  
sheriff's sale under execution, on the ground of homestead rights, must 
allege specifically i n  his pleading the facts upon which the homestead 
rights depend, and the burden is upon him to establish such facts. Ib. 

5. I f ,  in the trial of an  action to  recover land by the purchaser a t  execution 
sale, it appears, either by the admission of the parties or by the evidence 
of either, that  no homestead was allotted before the sale, the plaintiff 
cannot recover, although such fact  was not specially pleaded; but where 
nothing of the sort is alleged, pleaded or proved, the prima facie right 
of plaintiff \ d l  control. I b .  

ACTION TO RECOVER LEGACY. 
The legatee of a judgment debt against a county cannot enforce its pay- 

ment by an  action thereon, mandamus, etc., when the personal represen- 
tative is  not a party and when i t  does not appear that  there is fraud or 
collusi,on between the debtor and personal representative of the deceased. 
Nicholson v. Comnzissioners, 30. 

ACTION TO RECOVER PERSONAL PROPERTY. 
Where, in the course of the trial of an  action for the recovery of specific 

personal property, i t  developed that a t  the commencement of the action 
the defendant was not in possession of the property, having sold i t  im- 
mediately af ter  plaintiff's demand, i t  was proper to  permit plaintiff to 
amend his complaint so as  to charge a conversion of the property for 
in such case, the scope of the action not being changed and there being 
no incoi~s~stency between the action as amended and as originally be- 
gun, the defendant could not be hurt by the amendment. Craven v. 
Russell, 564. 

To recover usurious interest paid, 429. 

To set aside fraudulent conveyance, 890. 

ACTION, ~C'ATURE OF, HOW DETERXIXED. 
The nature of an  action is not determined by the prayer, but by the body of 

the complaint, a party being entitled to receive any relief mhich the 
allegata and probata entitle him to  ask for. Simmons v. Allison, 763. 

Right of, by depositor in bank against directors, 311. 

ACTIONABLE WORDS, W H d T  ARE NOT, 912. 

ADDITIONAL SERVITUDE, 1081. 
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ADMINISTRATION 
1. A widow's claim to her year's allowance has priority over all other claims 

against a decedent's estate, except such as are secured by specific liens 
on property, even over funeral expenses and costs of administration. 
Denton v. Tyson, 542. 

2. Where, in the absence of personal assets of a decedent's estate, the ad- 
ministrator pays debts out of his own pocket, he is entitled to be sub- 
rogated to the rights of creditors and to have the laud sold for his reim- 
bursement. Ib.  

3. I n  case of sale of land for assets to pay debts of a decedent, the surplus, 
after paying the debts and costs, remains real estate, and cannot be ap- 
plied to the payment of a judgment against the administrator in favor 
of the widow for the balance of her year's allowance. Ib.  

ADMINISTRATION ON ESTATE OF LIVING MAN; SUPPOSED TO BE 
DEAD. 

Where adn~inistration was granted upon the estate of a living man supposed 
to be dekd, and a decree for the sale of the supposed decedent's land was 
made in a proceeding to which all the children and heirs a t  law were 
made parties, and the death of the supposed decedent was alleged and 
admitted in the pleadings: Held, that the decree mas void for want of 
jurisdiction as against both the supposed decedent and his heirs, who 
were made parties to the proceeding, and the latter are not estopped from 
attacking the decree in a collateral proceeding. Springer v. Shavender, 
33. 

ADMINISTRATOR. 
1. An administrator, by relation, may ratify and make valid any act of his 

before qualification that he might have done in the course of his admin- 
istration after his qualification. Jones v. Jones, 440. 

2. Where some of the children of an intestate, in ignorance of the law re- 
specting a certain conveyance of land to a son of intestate as  an ad- 
vancement, agreed that the administrator, thereafter to be appointed, 
should cancel the greater part of a note given by the son to the decedent 
for borrowed money, in order to equalize the advancements in personalty, 
and the son afterwards disclaimed any share in the estate and kept the 
land, for which he did not account: Held, that the administrator (who, 
as one of the heirs of decedent, had been a party to the agreement) could 
not, after his qualification, maintain an action to recover the amount of 
the canceled note on the ground of a mistake. Ib.  

3. I n  such case the administrator, having canceled the note, is liable for a 
decastavit to such of the distributees as did not assent to the cancellation 
of the debt. Ib .  

4. I t  is the duty of the personal repreesntative to take appropriate steps to 
subject the real.estate of decedent to the payment of debts. I f  he is 
derelict in this matter, the creditor has a remedy to enforce a sale of 
the real estate, under sections 1436, 1474, The Code. Lee v. McEoy,  518. 

5. Where, in the absence of personal assets of a decedent's estate, the ad- 
ministrator pays debts out of his own pocket, he is entitled to be sub- 
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rogated to the rights of creditors and to have the land sold for his reim- 
bursement. Denton v. Tyson ,  342. 

6. Where an  administrator who had given bond for $4,000 n a s  ordered to 
renew, "strengthen and increase" the same to $6,000, and, ~{ i th in  a year 
from the death of the decedent, executed and offered a mortgage for 
$2,000 upon land of his intestate, whose heir he was: Held,  that the 
tender of the mortgage was not a compliance with the order, since i t  
neither increased the penalty of the bond nor afforded any additional 
security, the property covered by the mortgage being already liable for 
the debts. 171 re  Sellars, 573. 

7. The reason or necessity for  requiring a n  administrator to increase his 
bond is a matter for the clerk of the Superior Court before whom the 
proceeding for such purpose is  pending. Ib .  

8. Since, under section 193 of The Code, all actions against administrators, 
etc., in their official capacity, must be brought i n  the county where the 
bonds were given, if the principal or any of the sureties reside therein, 
a n  action brought by plaintiffs residing in R. County against an  admin- 
istrator who gave bond and resides in X. County was properly removed 
to the latter county for trial. mood v. Morgan, 749. 

9. When the only cause of action alleged in a complaint is that the defen- 
dant, as  administrator, neglected and failed to  discharge his duties as 
such, the action can be considered only a s  brought against him in his 
official capacity. Ib .  

ADVERSE POSSESSION. 
1. I n  order that  adverse possession may ripen into a perfect title against the 

true owner, it must be such a possession and exercise of dominion as  
would subject the claimant to  an action of ejectment. Fuller 1 .  E l k a b e t h  
City ,  25 .  

2. An instruction that  defendant, in a n  action for the recovery of land, lnust 
show adverse possession of the land for  twenty years, a d  tha t  such pos- 
session, if adverse, well known and uninterrupted for that length of time, 
would give defendant a good title, is  correct. S h a f f e r  v. Bl fdsoe ,  279. 

3. The effect of a plea of sole seizin, set up in a proceeding for partition, 
is  practically to  convert the case into an  action of ejectment and to 
bring into operation the rules of proof and estoppel which obtain in tha t  
action. Alexander u. Gibbon, 796. 

4. I n  computing the number of years of an  adverse possession, the periods of 
occupancy by the ancestor and the heir, respectively, should be added to- 
gether. Ib .  

5. The law presumes possession unexplained to be adverse possession. Ib .  

6. I n  order to ripen into title, a possession must not only be open, notorious, 
adverse and continuous during the statutory period, but it must be un- 
equivocal. Everett v. Newton,  919. 

7. The test of the sufficiency of the possession to fully mature title depends 
upon the question whether a right of action had existed for the statu- 
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ADVERSE POSSESSION-Continued. 
tory period, when the suit was instituted, i n  favor of the parties against 
whom the benefit of lapse of time is claimed. Ib. 

8. The possession of a widow is not adverse to  the heirs of her husband. Ib.  

AGENCY. See Principal and Agent. 

ALIMONY, PROCEEDINGS I N  APPLICATION FOR. 
Under section 1291, The Code, a n  order allowing alimony is erroneous if 

made without a finding of the facts by the judge. Moody v.  Moody, 926. 

ALLOTMENT O F  HOMESTEAD. See Homestead. 

AMENDMENT, 564. 
1. I n  special proceedings before the clerk of the Superior Court the allow- 

ance or rejection of amendments to the pleadings is matter of pure 
discretion with him. Simmons u. Jones, 472. 

2. Appraisers of a homestead may amend their return before i t  has bee11 
filed. Gudyer c. P e n l a ~ ~ d ,  832. 

3. Where the character of the claim or demand eo~lstituting the cause of 
action is  not substantially changed thereby, a n  amendment adding the 
name of a party rests in the discretion of the trial judge, and is  not re- 
viewable on appeal. (The Code, see. 273.) Ttllery v. Candler, 888. 

AMENDMENT O F  COMPLAINT OR WARRANT B E F q R E  MAGISTRATE. 

1. The discretionary power to  amend a complaint, conferred upon a justice 
of the peace by section 908 of The Code, is not reviewable on appeal. 
State u. Taylor, 1262. 

2. A warrant cannot be amended by striking out the offense charged and in 
serting a new and different offense. Ib .  

ANSWER, FRIVOLOUS. 
Where a a  answer in an  action on a note alleged tha t  defendant had trans- 

ferred to  plaintiffs a fire insurance policy to enable them to collect and 
apply the proceeds to payment of the note, but tha t  plaintiffs, by their 
delay and negligence, permitted other creditors to attach and appropriate 
the amount due on the policies: Held, that  the answer presents no serious 
defense, and is  frivolous. Walters v.  Starnes, 842. 

ARREST AND BAIL. 
I. One who fraudulently conveys property held by him as  trustee can be 

legally arrested, under The Code, sec. 291. Pertiliser Co. v. Little, 808. 

2. One who fraudulently conveys his real estate with intent to defeat his 
creditors can be legally arrested, under The Code, sec. 291 (5 ) .  Ib. 

APPEAL.  
1. An appeal will be dismissed for failure of appellant to coinply with the 

rule of Court requiring the judgment to  be printed in all cases except 
pauper appeals. Tlzurber v. Loan  ASS^., 129. 

2. Where, i n  a n  action to restrain a trustee from selling lands under a trust 
deed to satisfy acknowledged liens until the plaintiff (who claims that  
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the trustee held the land under a parol trust for him, subject to the 
liens) can have his rights ascertained, and for an accounting as to the 
amount due, parties whose only interest in the suit is the payment of the 
money secured by the trust deed cannot appeal from a judgment declar- 
ing the parol trust in the equity of redemption in favor of the plaintiff. 
Faison v. Hardy, 142. 

3. An appeal from a judgment sustaining a plea in bar is not premature, 
inasmuch as the plea puts in issue the cause of action, and i t  would be 
useless to  incur costs and delay if the plea is sustained. Royster v. 
Wright, 152. 

4. Where no error is assigned on appeal, the judgment below will be affirmed. 
Collins v. Young, 265. 

L 

5. No points can be taken for the first time in the Supreme Court, except 
(1) errors apparent upon the face of the record; ( 2 )  that the complaint 
does not state facts sufficient to constitute a cause of action; (3) want 
of jurisdiction of the subject-matter. Sutton v. Walters, 495. 

6. Upon the objection being taken that a judgment is erroneous upon the 
face of the record proper, the Court will construe the judgment with 
reference to the pleadings, evidence and charge, and not with regard to 
the issues alone. Ib.  

7. An interlocutory judgment, as to which no assignment of errors ex- 
cepted to on the trial is set out or appears on the record of the appeal 
from the final judgment, will not be considered. Shields v. HcNeill, 590. 

8. A case on ippeal, or counterca'se, must be served by the sheriff, unless 
service be accepted in writing and made a part of the rGcord. Herbin v. 
Wagoner, 656. 

9. The matter of granting or refusing a continuance of a cause for trial rests 
in the discretion of the trial judge, and the exercise of such discretion 
is not reviewable on appeal, in the absence of gross abuse. Wagon Co. 
v. Bostic, 758. 

10. An appeal lies from an order retaxing costs and continuing a former 
judgment. Mills Co. v. Lytle,  837. 

11. A case on appeal which states the usual formal parts and adds, "Here 
the clerk will copy the evidence," or "judge's notes," is sufficient, al- 
though i t  is better practice to make out a case with more care, and to 
set out the evidence more fully than the judge's notes, taken in the 
hurry of a trial, usually do. Wood a. R. R., 1056. 

12. The Code, see. 412 (2), requires the judge, where there is an appeal, to 
file his notes of the evidence, or so much thereof as shall be necessary 
to present the exceptions of the appellant. Ib.  

13. A case on appeal, after stating the formal parts, added, "Here the clerk 
will copy the judge's notes." The copy of the case served on appellee 
changed this to "Here the clerk will copy the evidence." This variance 
held immaterial. Ib .  
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14. Where a certiorari is moved for, upon suggestion of a diminution of the 
record, and i t  sufficiently appears to the Court that the matter which 
would be certified in obedience to the writ is already substantially before 
the Court, the writ will be denied. I b .  

15. I t  is not essential that the transcript of the record in a State case shall 
contain a list of the grand jurors. S ,  v. Jimmerson, 1173. 

16. No appeal lies in peace-warrant proceedings from a judgment of the 
justice of the peace. S. s. Gregory, 1199. 

17. Appeal not allowed in bastardy proceedings by State or prosecutrix. S. V .  

Ostwalt, 1208.' 

18. Where an insufficient record on appeal is sent to this Court the appeal 
' will be dismissed, unless i t  appears that the appellant is guilty of no 

laches or unless a serious question is presented. S.  v. May, 1204. 

APPEAL PROM JUDGMENT O F  JUSTICE OF THE PEACE. 
Where an appeal is taken from a judgment of a justice of the peace, and 

security is given to stay execution, the plaintiff is not deprived of the 
right to have i t  docketed in the Superior Court, nor is the lien of the 
judgment destroyed by the appeal and supersedeas b o d .  Dysalt v. 
Brandreth, 968. 

Premature, 839, 842. 

APPEARANCE, WAIVER OF OBJECTIONS BY, 368. 

1. A party who enters a special appearance and moves to dismiss for want 
of legal service of the summons should except to the refusal of his 
motion. I f  he does not except, his subsequent appearance in the action 
makes him in law a party for all purposes. Moody v. Moody, 926. 

2. A general appearance waives irregularity in service of the summons. Ib .  

APPRAISERS' RETURN OF ALLOTMENT OF HOMESTEAD. See Home- 
stead. 

ASSAULT AND BATTERY. 
Where one was indicted for simple assault and battery upon one who a t  some 

time previous had been appointed a special policeman, and was acting as  
such a t  the time of the assault, but there was no evidence to show that 
there were any unusual circumstances requiring his appointment, the 
infliction of a punishment of six months' imprisonment in the county 
jail was excessive and unwarranted, the assault being a simple one and 
not the aggravated offense of resistance to a public officer. S. v .  Holmes, 
1201. 

ASSAULT WITH DEADLY WEAPON. 
1. Where, in the trial of an indictment for assault and battery, the court 

charged.(l) that if, a t  M.'s house, J. and L. (two of the defendants) 
got off their horses and advanced upon prosecutor, cursing him and with 
intention of fighting him, and prosecutor .ran, in order to save himself 
from being beaten, they would be guilty; likewise (2) if they all pur- 
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ASSAULT WITH DEADLY WEAPON-Continued. 
sued J. to his house with weapons, cursing him and refusing to leave 
when ordered off by him; and (3) if the jury believe, from the evidence 
beyond a reasonable doubt, that  defendants L. and M. (two of the de- 
fendants) were then present a t  prosecutor's house, telling J. what t o  
say to  him, to call him a "mill burner," etc., defendants will be guilty: 
Held, that  such instructions were proper and authorized, the first two 
by S. v. Rawles, 63 N. C., 334, and the last by S. v. E m g ,  86 N. C., 603, 
and S. u. Perry, 50 N. C., 9. S. zl. Jones, 1237. 

2. On the trial of an  indictment for assault with a deadly weapon, the tes- 
timony of a physician as to the nature and extent of the wounds in- 
flicted is admissible to corroborate the testimony of the prosecutor that  
defendant had assaulted and wounded him with a deadly weapon. 8. v. 
Haynie, 1263. 

3. I11 an assault n i t h  a deadly weapon, an  instruction that if the prosecutor 
and defendant had entered into the fight willingly, and defendant, being 
seized by the throat, was under reasonable apprehension of suffering 
great bodily injury, and had cut his adversary to  free himself, he would 
not be guilty, but that  the jury were the judges of the reasonablelless of 
the apprehension, was properly given. Ib .  

ASSESSMENT O F  B E S E F I T S  BY IMPROVEMENT O F  STREET, 843 

ASSIGNEE. 
1. An assignee is chargeable with the full value of good and solvent notes 

and accounts sold by him a t  auction for  much less than their value, 
when he might have ascertained the financial condition of the debtors. 
Weisel 2;. Cobb, 11. 

2. Where the survivlng paltner of a firni conveyed the assets to an assignee 
to  settle the estate, i t  mas the duty of the assignee, notwithstanding a 
contrary custom existing in the town where the business had been con- 
ducted, to charge and collect interest on all good overdue accounts from 
the end of a year after dissolution of the partnership, and is liable to 
the surviving partner for his failure to  do so. I b .  

3. wheie the assignee of a survivlng partner collected about $14,000 within 
six months after the assignment, and large additional sums within the 
next six months, and within the year paid out only about $4,200 on an 
jndcbtedncss of $18,000, much of which v a s  drawing interest, and knew 
or might easily have ascertained who were the creditors of the partner- 
ship: Held, that the assignee was chargeable with interest on the moneys 
he kept after twelve months from the time he assumed the trust until 
he disbursed it. I b .  

4. The assignee of a surviving partner who was appointed to settle the estate 
had ten ,clays' public sale and four months' private sale of the stock 
of goods, from vhich he realized $13,200, and collected, without suit, 
notes and accounts amounting to $6,400; he unnecessarily and negligently 
delayed the payment of debts and the settlement of the estate: Held, 
tha t  2% per cent commissions on receipts and disbursements is  enough 
to be allowed the assignee for his services, under the circumstances. I b .  

ASSIGNMENT O F  PERSONAL PROPERTY BEFORE LEVY FOR TAXES, 
792. 
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ATTACHMENT, 700. 
Attachment proceedings relating to personal property being only ancillary 

to  the main action, a justice of the peace may entertain and t ry  an  
interplea to determine the title, although the value of the property ex- 
ceeds fifty dollars. Grambling v. Dickey, 986. 

ATTORNEY AND CLIENT, 383. 

ATTORNEY'S FEE,  EXCESSIVE. 
An allowance of $200 as attorney's fee, in an  action by the next friend of a n  

idiot to  have land charged with his support sold, declared subject to  the 
lien, etc., is excessive. Outland v. Out land ,  138. 

BADGES O F  FRAUD, 890. 

BANK DIRECTORS. 
1. The directors of a bank are conclusively presumed to know its  condition; 

if they do not know it, i t  is their duty to know it ,  and it is  fraudulent 
on their part  to put forth official statements of the solvency of an  in- 
solvent bank when they do not know i t  to be solvent. T a t e  v. B a t e s ,  287. 

2. Bank directors who, by false ancl fraudulent statements to the State 
Treasurer as to the conditio~l of the bank, in order to conceal i ts  insol- 
vency, induce him not only to make nex  deposits of the public funds, 
but also to  permit a part of the funds deposited by his predecessor i11 

. office to  remain, are liable to such State Treasurer for the loss of any 
part  of the old or new deposits. I b .  

3. Bank directors are jointly and severally liable for their torts, and the 
corporation itself can be joined, or not, a t  the election of the plaintiff. 
Solomon v. B a t e s ,  311. 

4. Where i t  is admitted by demurrer, or othervise, that  a corporation is  in- 
solvent, i t  is not uecessary to exhaust remedies against i t  before suing 
the directors for  wrongs caused by their negligence, fraud or decelt. I b .  

3 .  A11 action can be brought by a depositor or other creditor, ancl evcn by a 
stockholder, against the president and directors of a corporation for 
losses resulting from their fraud, negligence or mismanagement, without 
having first applied to the corporation or its receiver to bring such action 
and being refused. I b .  

6. I n  a n  action by a depositor against the preslclent and directors of an  
insolvent bank to  recover losses resulting from their fraud, negligence or 
mismanagement, i t  is  not necessary to allege that  "when the plaintiff de- 
posited his money the directors knew or believed he mould not get i t  
back, or intended by deceit to get i t  from him or cause him to lose i t , ' '  
but i t  is  sufficient to allege that, the bank being jnsolvent, the de- 
fendants caused false and fraudulent statements of the condition of the 
bank to  be published, representing i t  to be solvent and with capital 
stock unimpaired, and declaring dividencls with a view to  conceal its 
insolvent condition and procure deposits, and tha t  the plaintiff mas de- 
ceived hereby into making the deposit ~vhich he is seeking to  recover. Ib .  

7. Bank directors are liable for gross neglect of their duties ancl misman- 
agement (though not for errors of judgment marle i n  good faith),  as 
well a s  for f raud and deceit. I b .  
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BANK DLRECTORS-Continued, 
8. I f  false and fraudulent statements of the condition of a corp&ation are 

put forth under the authority of the directors, i t  is not necessary that 
they should know them to be such. I t  is their duty to know them to be 
true, and they are liable for damages sustained by one dealing with the 
corporation, relying on the truth of such official reports. Ib.  

9. The same liability attaches to  the president and other managers as to  
the directors in like cases. Ib.  

BANKS AND BANKING CUSTOMS. 
A negotiable instrument deposited in a bank, endorsed "For collection," 

remains the property of the depositor, and the same rule holds when the 
written endorsement appears unrestricted, but, as a matter of fact (evi- 
denced by express collateral agreement or a tacit understanding to be 
reasonably inferred from the course of dealing between the bank and its 
depositor) the instrument is taken by the bank, not as a purchase, but 
for collection simply. Packing Co, v. Davis, 548. 

The fact that a bank has given a depositor credit for.the amount of a 
negotiable instrument, regularly endorsed, is not conclusive evidence that 
the bank had purchased the paper and was not a mere bailee thereof. Ib.  

When a bank habitually credits a depositor's account with negotiable 
instruments endorsed to i t  by such depositor, giving permission to the 
depositor to draw against such credits, but charges up to the depositor 
all such papers as are not paid on presentation, or deducts such items 
from the next deposit, such a course of dealing stamps the transaction, 
with reference to the title to instruments so endorsed, as being unmis- 
takably a bailment for collection simply, and no greater title is vested 
in the bank. Ib.  

Where plaintiff sent a draft to N. H. Bank for collection, and the bank 
sent it, with like endorsement, to its correspondent, the Bank of F., 
which collected the draft  and credited the proceeds to the account of the 
N. H. Bank: Held, that the restrictive endorsement, "For collection," 
was notice to the Bank of F. that the plaintiff was the owner of the 
draft and that the N. H. Bank was only an agent, and the fact that 
the proceeds were placed to the credit of the latter hank (but not actually 
paid over) is no defense to an action by the plaintiff. Boykin v. Bank, 
566. 

The holder of a check cannot,maintain an action against the bank upon 
which i t  is drawn until after i ts acceptance by the bank. Bank v.  
Bank, 783. 

A stipulation stamped on the face of a check, that it will positively not 
be paid to a certain company or i ts agents, is a valid restriction and 
binding on the holder. Ib. 

Such stipulation on a check is not an unreasonable restraint upon trade, 
and, when made for the purpose of preventing business rivals from as- 
certaining the extent and nature of the drawer's transactions, is not a 
boycott or conspiracy against the inhibited collector. Ib.  

The drawer of such a check cannot be sued thereon until the cheek has 
been presented to the drawee by some agency other than the inhibited 
one and payment refused. Ib.  
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BASTARDY PROCEEDINGS. 
1. A proceeding under the existing statutes upon the subject of bastardy is a 

criminal action of which a justice of the peace has jurisdiction. S. v. 
Ostwalt, 1208. 

2. The clause in section 32, The Code, allowing an appeal by the "affiant 
or the woman," is unconstitutional. Ib. 

3. Under The Code, sec. 907, i t  is the duty of a justice of the peace upon 
affidavit and motion for a removal being filed, to remove the case to 
another justice residing in the same township. If  there be no other 
justice in the same township, he can remove the case to the justice of 
some neighboring township. I f  the case is removed to a justice of a 
neighboring township when there is another justice in the same township 
in which the action commenced, the justice to whom the case is thus 
removed has no jurisdiction, and his judgment is void. S. v. Ivie, 1227. 

BIGAMOUS MARRIAGE. 
The fact that a presumption whkh had arisen of the death of a woman's 

husband shields her from prosecution for bigamy, upon marrying another, 
does not render the last marriage any the less bigamous or void if the 
first husband be in fact alive, nor is she entitled to any of the rights 
of widowhood under the second and unlawful marriage. Ward v. Bailey, 
55. 

BILL OF PARTICULARS, 1231. 

BOND. 
1. If the maker of a sealed note, blank as to the payee's name, acknowledges 

i t  to be his bond, after the insertion of payee's name, i t  is valid, and its 
maker is liable thereon. Wester v. Bailey, 193. 

2. A sealed note need not express a consideration. Ib .  

BOND, RENEWAL OF, BY ADMINISTRATOR. 
The reason or necessity for requiring an administrator to increase his bond 

is a matter for the clerk of the Superior Court before whom the proceed- 
ing for such purpose is pending. In re Sellars, 573. 

BREA4CH OF TRUST. 
1. One who fraudulently conveys property held by him as trustee can be 

legally arrested, under The Code, sec. 291. Fertilizer Go. v. Little, 808. 

2. The intent with which a trustee commits a breach of trust is immaterial. 
The misappropriation carries with i t  a fraudulent purpose and intent 
as a matter of law. The law turns a deaf ear to one who would excuse 
himself for an act which, per se, amounts to a breach of trust by saying 
that he did not mean to do wrong. Ib. 

"BROADSIDE" EXCEPTIONS TO CHARGE O F  JUDGE NOT CONSIDER- 
ED, 712, 1242. 

BROKER. 
There is a great difference between the terms "broker" and "pawnbroker." 

A broker is an agent, middleman or negotiator who works for a com- 
mission. A pawnbroker is not an agent a t  all. He is one who lends 
money upon personalty pledged as  security. Schaul v. Charlotte, 733. 
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BUILDING AND LOAPU' ASSOCIATIONS. 
The rules for the adjustment of the affairs of insolvent building and loan 

associations laid down in this case on the former appeal (117 N. C., 308) 
affirmed. Strauss v. B. $ L. Assn., 556.  

BUILDING AND LOAN ASSOCIATIONS, ACCOUNTING WITH. 
Where a borrowing member of a building and loan association assigns his 

stock and gives a mortgage to secure the loan, in an  accounting on the 
foreclosure of the mortgage, the contract being usurious, the borrower 
should be charged with the principal of the loan, with legal interest, and 
credited with payments made on account of principal, interest, fines and 
penalties; and payments on account of stock should go to the holder of 
the stock. Rowland v. B. $ L. Assn., 173. 

BURDEN O F  PROOF, 1194. 
1. A father purchased property belonging to his son a t  a mortgage sale and 

left i t  in the possession of the son who subsequently mortgaged i t  to 
plaintiff, who brought a n  action to recover the same in which the father 
inter-pleaded: Held, that there was no presumption of fraud requiring 
the father to shov by a preponderance of evidence that  the transaction 
between himself and son was bo?m fide. Hinton v. Greenleaf, 7. 

2. I n  a n  action against a municipality for  damages for  the appropriation of 
plaintiff's land for a street, the defednant denied plaintiff's title: Held. 
tha t  the burden of proving his ownership is  upon the plaintiff. Puller 2'. 

Elizabeth Czty, 25. 

3. I n  a n  action brought by  the purchaser of a mortgagor's equity of redemp- 
tion against a purchaser a t  the mortgagee's sale, fo r  accounting and to 
be allowed to redeem, because of the invalidity of the sale, etc., the bur- 
den is on the plaintiff to show that a t  the time of the sale there was 
nothing due on the mortgage. McIver v. Smith,  73. 

4. Where a note or acceptance is given on a precedent debt, the presumption 
is that i t  was not taken by the creditor in payment of the debt, and the 
onus is on the debtor to show the contrary; otherwise when the note or ac- 
ceptance is  taken contemporaneously with the contracting of the debt. 
Delafield v. Construction Co., 105. 

3. One who holds possession of land under a bond for title does not hold ad- 
versely to his vendor, i n  the absence of some hostile act  on the part  of 
the vendee, under a claim of right, with intent to assert such right, and 
in such case the burden of proving adverse possession is  on the vendee. 
Bradsher v. Hightower, 399. 

6. Where, in a n  action to recover land, the plaintiff dies, and his heirs and 
executors are made parties plaintiff in his stead, and on the trial offer 
evidence that  their ancestor is  dead and tha t  he left  a will, which has 
been probated, the presumption is that he devised all his property, and 
the heirs must, by the will or otherwise, show that  they are his devisees. 
Blue u. Ritter, 580. 

7. Upon the trial of an  issue as to whether a wife has acquired a separate 
property.in her own earnings by agreement with her husband, the burden 
is  on the party alleging that  fact. Grumbling zr. Dickey, 986. 

CALLS I N  GRANT OR DEED, 870. 
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CANCELLATION O F  CONTRACT, 191. 

CASE ON APPEAL, SERVICE OF. 
1. The service of a case on appeal by counsel is a nullity, unless the defec- 

tive service be waived by agreement, in writing, or by conduct showing 
a waiver, such as  by returning the appellant's case, with exceptions there- 
to, and without objecting to  the defective service. Roberts v. Partridge, 
355. 

2. A case on appeal, or countercase, must be served by the sheriff, unless 
service be accepted in writing and made a part of the record. Herbin 2.. 
Wagoner, 656. 

CERTIORARI. 
Where a certiorari is moved for, upon suggestion of a diminution of the 

record, and i t  sufficiently appears to the court that  the matter which 
would be certified in obedience to  the writ is  already substantially before 
the court, the writ will be denied. Wood v. R. R., 1056. 

CESTUI QUE TRUST, DEATH OF, TERMINATES TRUST, WHEN, 740. 

CHALLENGE TO T H E  ARRAY. 
I n  the absence of any allegation tha t  the sheriff acted corruptly or with par- 

tiality in summoning the venire, or that  anything had been done affect- 
ing "the integrity and fairness of the entire panel," i t  is not a ground 
of challenge to  the array that  the sheriff failed to summon several of 
the special venire drawn from the jury box, or that  the jury box was not 
revised by the county commissioners. S. v. Stanton, 1182. 

CHARACTER WITNESS, 1177. 

CHARACTER O F  PROSECUTOR OR DEFENDANT WHO TESTIFIES  AS 
WITNESS. 

When a prosecutor or defendant i11 a criminal action goes upon the stand as a 
witness he becomes just as  any other witness, and his general character 
can be proven, not only as i t  was before a charge affecting i t  was made, 
but as i t  is a t  the date he goes upon the stand. S. 11. Spurling, 1250. 

CHARGE ON LAND. 
1. Where a father, a f ter  providing by devise of lands in fee for several 

children, devised other lands to  each of two remaining children, i n  coa- 
sideration of which they were to  have the care of and support an  imbecile 
brother, not otherwise provided for in the will: Held, that  the land de- 
vised to  the two sons was charged with the support of the imbecile 
brother. Outlaxd v. Outland, 138. 

2. I n  such case purchasers of the lands from the devisees took the same 
subject to the charge, whether they had actual notice or only the con- 
structive notice of the will under which they derive title. Ib.  

CHARTER O F  FOREIGN CORPORATIONS, HOW PROVED, 712. 

CHATTEL MORTGAGE. 
1. Whether an  instrument conveying property for the payment of a debt is  

a mortgage or deed of trust depends not upon what i t  is  called but upon 
the powers, rights and duties conferred upon the parties named in the 
deed, and especially upon the grantee. Millhiser v. Pleasants, 237. 
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. CHATTEL MORTGAGE-Continued. 
2. Where one partner conveyed all his interest in partnership chattels to  his 

individual creditor to secure his debt, the instrument providing that the 
goods so conveyed should remain in the place of business subject to all 
the rights of the other partner, that the firm debts should first be dis- 
charged and that only the net interest of the grantor should be sub- 
jected to the grantee's debt: Held, that the instrument was a mortgage 
securing the individual debt of the maker to the grantee, and not a deed 
of trust imposing on him the duty to take into his possession the entire 
interest of the grantor in order to protect other creditors of the firm. Ib .  

3. I n  the absence of an express stipulation to the contrary, the mortgagee of 
personalty may take possession of i t  any time before or after condition 
broken. Hinson v. Smith, 503. 

4. A mortgagee who takes possession is held to a full and strict account for 
the rents and use of the property; for not only the profits actually re- 
ceived, but for the value of any reasonable and prudent use to which he 
might have put the property without detriment thereto. Ib. 

5. A mere permission granted to a mortgagor to take the property to his 
home is not such a stipulation as will deprive the mortgagee of his 
legal right to take possession under his mortgage whenever he sees fit 
to do so. Ib. 

6. Where a mortgagee took possession of a horse covered by the mortgage, 
in consequence of which the mortgagor had to walk home, and suffered 
from the cold during his walk: Held, that such suffering of the mort- 
gagor was too remote to be considered by the jury in an action for 
damages. Ib. 

CLAIM AND DELIVERY. 
Actions of claim and delivery for mortgaged personalty rest on a different 

footing from applications for a receiver, as the mortgagor is protected 
by the bond required in claim and delivery. Whitehead v. Hale, 601. 

CLAIM AND DELIVERY OF TITLE DEEDS. 
Where there is a dispute about the delivery of a title deed involving a de- 

termination of the title to the land conveyed by it, neither replevin nor 
the provisional remedy of claim and delivery will lie; nor in such case 
will trover lie for the conversion of the deed. Hooker v. Latham, 179. 

CLAIM AGAINST STATE FOR DAMAGES. 
Quere: Whether a claim for damages against the State, arising out of the 

failure and refusal of a public officer to perform a statutory duty im- 
posed on him, can be filed in this Court. Stewart v. State, 624. 

CLERK OF SUPERIOR COURT, 472, 573. 
Action on official bond, 854. 
Void judgment of, 152. 

CODE, THE: - 
Section 32 ...................................................... ............... 1213, 121 5 ,  1217, 1221 

35 .............................................................. 1209, 1210, 1213, 1214, 1218 
50 ....................................................................................................... 675 
52, 53 ............................................................................................... 994 
69, 70 .......................................................................................... 924, 925 
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COMMISSIONS O F  ASSIGNEE I N  DEED O F  ASSIGNMENT-Continued. 
Held, tha t  2Y2 per cent commissions on receipts and disbursements is  
enough to .be allowed the assignee for his services, under the circum- 
stances. Weisel v. Cobb, 11. 

COMMISSIONS TO RECEIVER. 
The allowance of commissioners to  receivers appointed by the court, by oon- 

sent, to finish uncompleted waterworks is  premature before the work is  
finished, as  i t  cannot be determined until then whether such allowance is 
excessive or too little. Delafield v. Construction Co., 105. 

COMMON CARRIER. 
1. A common carrier may limit his liability as such by reasonable stipula- 

tions in a special contract made upon sufficient consideration; but as  
such limitations are restrictions upon common law rights, they are not 
favored by the lam and must be reasonable to be valid. Wood v. R. R., 
1056. 

2. A stipulation may be part  of a contract, but not a part  of the obligation 
of the contract. Ib .  

3. A condition precedent, in a contract of carriage or bill of lading, to  the 
effect that  a shipper must give written notice of any claim for  damages 
to the carrier's agent before removing the freight from place of desti- 
nation, is waived by such agent's assurance to  the shipper tha t  he need 
not sue the carrier, as  he would be paid for  the damages he claimed and 
of which he had given oral notice to such agent. Ib .  

4. While a stipulation in a bill of lading, to the effect that  a shipper shall 
give w i t t e n  notice of damages claimed before removing freight, is  
reasonable, and i t  is best that  such stipulations should be always literally 
complied with, still the want of a literal compliance will not defeat the 
shipper's claim for damages in all cases, but the courts will look to see 
if in the case before it there has been a substantial compliance with or 
waiver of the stipulation, and rvhether the carrier has in fact  been put 
to  a disadvantage by the shipper's failure to strictly comply with the 
stipulation. Ib .  

CONDITION. 
One who prevents the performance of a condition, or makes it impossible by 

his own act, ~vil l  not be permitted to  take advantage of the nonper- 
formance. Harris 1;. Wright, 422. 

CONDITIONAL JUI)GMEKT. 
1. A conditional judgment is one whose force depends upon the performance 

or nonperformance of certaiu acts to be done in the future by one of 
the parties. Szmmoiis t .  Jones, 472. 

2. A proviso in a judgment that the defenclant shall have further time to 
perform the judgment, and if he does perform i t  vithin the specified 
time no execution shall issue or his lands shall not be sold under fore- 
closure, is not a condition, and judgments with such provisions are 
regular and proper. Ib.  

3. A judgment which by its terms is to become void if the defe~ldant shall 
pay so much money by a certain t h e  is conditional and void. Ib.  
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CONDITIONAL JUDGMENT-Continued. 
4. A judgment for  partition which directed the commissioners to charge 

the shares allotted to  certain of the parties with certain sums (in ac- 
cordance with the terms of a will undei which all parties to  the pro- 
ceeding claimed), but not to make such charges if the sums so to  be 
charged should be paid before the commissioners acted, is  not conditional 
and void, but regular and proper. Ib.  

CONFLICT O F  LAWS. 
Where a married woman domiciled in this State makes a contract solvable in 

another State, her liability thereon can be enforced in  our courts only 
in  the same cases in which i t  could be enforced if the contract was sol- 
vable in this State. (Armstrong v. Best, 112 N. C., 59, approved.) 
Bank v. Howell, 271. 

" CONNOR 'S ACT. ' ' 
Under the provisions of "Connor's Act ' '  (chapter 147, Acts 1885), provid- 

ing tha t  no conveyance of land for more than three years shall pass title 
to  any property as  against the creditors of the grantor until the same 
is registered, the grantee in a deed executed by the grantor and deposited 
with the holder of a mortgage under a n  agreement between the latter 
and the grantee that i t  should not be registered until the payment of 
the purchase price, took subject to  the lien of a judgment creditor of 
the grantor, whose judgment was rendered and docketed between execu- 
tion and registration of the deed. Tarboro v. Nicks, 162. 

CONSENT JUDGMENT, VALIDITY OF, 668. 

CONSEQUEPU'TIAL DBMAGES, 503. 

CONSIDERATION. ' 
No consideratioil need be expressed in a bond or sealed note. Wester v. 

Bailey, 193. 

When a conspiracy is shown to  have existed, the declarations of one con- 
spirator are evidence against the others. S. v. Mace, 1244. 

CONSTITUTION, T H E  : 
Article 1, see. 13 ................................................................................................ 1211 

1, see. 20 ................................................................................................ 417 
1, see. 35 ............................................................................................... 748 
3, see. 8 ............................................. ............................................... 488 
3, see.. 1 ............................................................................................... 490 
4, see. 12 ......................................................................................... 42, 53 
4, see. 14 ............................................................................................... 1214 
4, see. 27 .............................................................. 8 0  1209, 1211, 1230 
5, see. 3 ......................................................................................... 93, 101 
8, sec. 4 ............................................................................................... 93 

10, see. 6 .............................................................. 258, 264, 273, 380, 611 
10, see. 1, 2, 3, 8 ................................................................................ 649 
10, see. 2 ............................................................................................... 654 
12, see. 2 ........................................................................................ 120, 489 
12, see. 3 .............................................................................................. 488 
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CONSTITUTIONALITY OF STATUTE, 377, 1208. 

CONSTRUCTION OF CONTRACT. 
Where there is a conflict between the written part of a policy of insurance 

and the printed part, the former will govern. Johnston v. Ins. Co., 643. 

CONTEMPORANEOUS PAROL AGREEMENT. 
1. Parol evidence will not be admitted to prove a contract entirely different 

from that embraced in a writing, except for fraud, mutual mistake, etc. 
Dellinger v. Gillespie, 737. 

2. The negligence of a party to a written contract in voluntarily signing, 
without reading, a contract, no deceit or fraud being shown, will not 
permit him to contradict its terms by parol evidence. Ib. 

3. While a contemporaneous parol agreement that a certain debt secured by 
a written lease should be indulged, and that otherwise the lease should 
be void, might be a defense to an independent action to collect the debt, 
evidence of such agreement is inadmissible to avoid the least, there being 
no allegation that such stipulation was omitted by fraud, mutual mis- 
take or accident. Taylor v. Hunt, 168. 

CONTINGENT REMAINDER. 
Where land is held under a deed of trust creating contingent remainders, a 

court has no power to order its sale and a reinvestment of the proceeds, 
when all the interests are not represented in the proceeding, and cannot 
be, even by classes, because of the uncertainty of future events. Smith 
v. Smith, 735. 

CONTINUANCE OF CAUSE FOR TRIAL. 
The matter of granting or refusing a continuance of a cause for trial rests in 

the discretion of the trial judge, and the exercise of such discretion is 
not reviewable on appeal, in the absence of gross abuse. Wagon Co. v. 
Bostic, 758. 

CONTRACTS. 
1. Where, in the trial of an action on a contract for the sale of fertilizem, 

i t  appeared that M. and his son were agents for the plaintiffs, under a 
contract, which contained the provision that '(This contract shall remain 
in force until canceled," and that on 16 December, 1885, the son wrote 
the plaintiffs, "I wish to sell your fertilizers again next year, and pre- 
fer selling myself; my father is getting very old, and does not care to 
have his name conn'ected with the agency," and that he would like to have 
the advertising matter in his name, to which the plaintiff replied, "Let 
the contract stand exactly as i t  is," and there mill be no trouble as to 
the advertising matter, "assuming that i t  is your father's desire," and 
i t  also appeared that some of the letters written by plaintiff were ad- 
dressed to father and son, though no communication passed otherwise 
between the father and the plaintiff: Held, that the evidence did not 
prove a cancellation of the contract. Fertilixer Co. v. Moore, 191. 

2. Where one lends money to another to pay losses incurred in speculation in 
"futures," i t  may be recovered, provided the lender was not connected 
directly or indirectly in the speculation. Ballard v. Green, 390. 
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A contract whereby the editor and owner of a newspaper sold his printing 
outfit and newspaper to another, and covenanted not to edit, print, con- 
duct or be in any manner connected with a newspaper to be published 
in this State within a specified period, is not invalid as being unduly 
in restraint of trade or in violation of the constitutional guaranty of 
freedom of the press. Gowan v. Fairbrother, 406. 

The extent to which individuals and corporations may legally bind them- 
selves not to prosecute a particular business or calling within a certain 
territory discussed. ' Ib.  

I t  is not fraudulent to buy property through an agent secretly-that is, to 
have the agent take the title in his own name and fail to disclose to the 
vendor that the purchase is made for another. Ib.  

The freedom of the press, guaranteed by the Constitution, Art. I, sec. 20, 
exempts from censorship and secures against laws enacted by the legis- 
lative department of the Government and measures resorted to by either 
of the other branches of Government for stifling just criticism or muz- 
zling public opinion. This provision of the Constitution has never been 
held to be a restriction upon the right to sell anything of value that 
is the creature of one's brain, provided society would not suffer by the 
transaction. Ib.  

Where, in a contract of sale of stock in an incorporated company, there 
mas a warranty by the seller as to the condition of the company, and 
also a further clause, in the nature of a defeasance, that the buyer might 
have the representations examined into, the fact that the buyer did not 
avail himself of the privilege of making the investigation, but accepted 
aud paid for the stock, did not deprive him of his fight to recover on 
the warranty. Blaoknall v. Rowland, 418. 

A contract made with the local agent of a foreign corporation maintain- 
ing an office and agency and doing business in this State is a North 
Carolina contract, and the courts of this State have jurisdiction of an 
action founded thereon, whether or not the plaintiff is a resident of this 
State. Roberts v. Ins. Co., 429. 

The act of 1895 (chapter 69), which provides for the recovery of usurious 
interest if the action is brought within two years after the payment in 
full of the indebtedness, by its express terms, does not apply to contracts 
antedating its ratification, and the right of plaintiff to recover a t  all is 
governed by section 3836 of The Code, which allows the recovery of twice 
the amount of interest paid, provided action therefor be brought within 
two years from the date of the usurious transaction. Ib .  

An oral agreement to make good any shortage in quantity, entered into 
contemporaneously with the delivery of a deed for land, is valid. Currze 
v. Hawkins, 593. 

One holding a contract for State printing, under section 1, chapter 20, 
acts 1895, which provided that all printing and binding required by the 
State should be let to contract, is entitled to all the printing, binding 
and ruling, and the work incident thereto, required by the rzveral de- 
partments of the State. Stewart v. State, 624. 

12. Par01 evidence will not be admitted to prove a contract entirely different 
837 
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RACTS-Continued. 
from that embraced in a writing, except for fraud, mutual mistake, etc.. 
Dellinger a. Gillespie, 737. 

The negligence of a party to a written contract in voluntarily signing, 
without reading, a contract, no deceit or fraud being shown, will not 
permit him to  contradict its terms by par01 evidence. Ib .  

Where, in the trial of an  action for the contract price for the erection of 
lightning rods upon defendant's house, defendant claimed tha t  his signa- 
ture to  the written contract was procured by fraud, and that  the writing 
did not express the correct terms of the agreement, but i t  appeared in 
evidence tha t  before the work was commenced defendant read the con- 
tract, stated it was not correct, but did not stop the workmen from doing 
the work or express an  intention to sue the plaintiff in damages for the 
alleged deceit: Held, that  if there was f raud the defendant waived it, 
and equity will not permit him to accept the work and refuse to pay for 
it. Ib.  

A contract-of sale, containing provisions for  the vendee's paying in cash 
for  such of the property as he sells for  cash, and turning over to the 
vendor the notes, etc., taken for such of the property as is sold on credit, 
constitutes the relation of trustor and trustee between the parties to it, 
as  has been often decided by this Court. Per t i lber  Co. II. Little, 808. 

The purchaser of land subject to  mortgage, who assumes the payment of 
the mortgage debt, becomes, as between himself and his vendor, the prin- 
cipal debtor, and the liability of the vendor (mortgagor) as between the 
parties is that  of surety. Woodcock a. Bostic, 822. 

The written assumption of the mortgage debt by the purchaser of the 
equity of redemption in land, and his agreement with the mortgagor and 
mortgagee to  pay the same, are entirely personal to  such mortgagor and 
mortgagee, and cannot be assigned to the purchaser of the mortgage 
debt so as  to enable him to maintain a n  independent action a t  law upon 
it. Ib.  

A contract whereby one party sells or pledges in advance the contingent 
products of a mill for a certain period and a t  a specified price, in con- 
sideration of money furnished and agreements entered into by the party 
who buys, is  valid and not against public policy. Williams v. Chapman, 
943. 

Where a contract of sale which provided tha t  the vendor, for a valuable 
consideration and in  consideration of obligations to be performed by C., 
"does hereby sell and agree to  deliver'' to  C., a t  Waynesville, boxed or 
sacked ( a t  option of C.), the entire products of the vendor's mill, ac- 
cording to  specifications, for  a period of three years from date, C. to  
make certain advances for  the purpose of paying for  raw material and 
the cost of boxing, .etc., and the contract further provided that  all ap- 
plications for  the purchase of such products should be referred to C.: 
Held, tha t  such contract vested the title to  the finished products in the 
vendee. Ib.  

Where there is  no allegation of f raud or mistake in  the execution of a 
writing which embraces the whole contract between the parties, the 
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nature and effect of the contract are matters of judicial construction, 
upon an inspection of the whole instrument. Millhiser v. Pleasants, 237. 

21. Whether an instrument conveying property for the payment of debt is a 
mortgage or deed of trust depends, not upon what i t  is called, but upon 
the powers, right and duties conferred upon the parties named in the 
deed, and especially upon the grantee. Ib. 

22. Where a contract between plaintiff and defendant was that the former 
should sell to the latter certain goods, to be paid for by the notes of 
defendant, who was to deliver to plaintiff all notes taken from purchaserr 
of the goods as collateral security for the payment of defendant's notes, 
with the further provision that all of said goods, together with the pro- 
ceeds of sale thereof, should be held in trust for the plaintiff: Held, that 
the contract not only created the relation of debtor and creditor, but 
also made the defendant trustee for the plaintiff of all the notes and cnsh 
derived from the sale of the goods, and therefore liable in damages for 
the conversion thereof. Guano Co. u. Bryan, 576. 

For repairs by lessee, 916. 

For sale of land, action to foreclose, 569. 

Of married woman, 271. 

CONTRACT, USURIOUS. 
1. I f  i t  is the intent or purpose of the lendor of money to get more than 

the legal rate of interest for the loan, and if there be a provision, a con- 
dition or a contingency in or connected ~ 4 t h  the contract by which he 
may do so, the transaction is usurious. Miller v. Ins. Co., 612. 

2. If  the usurious character of a transaction is not manifest upon its face, 
but depends on facts and circumstances connected with the transaction 
as  a part of res gestae, i t  is a question of fact, as well as law, and should 
be submitted to the jury. Ib. 

3. Where a life insurance company lent to a borrower a sum of money a t  
the full legal rate of interest, payable monthly, i ts repayment being amply 
secured by mortgage on real estate, but requirfid the borrower, in addi- 
tion and as a condition of the lease, to take from and reassign to it a n  
endowment policy for a sum equal to the amount of the loan, upon which 
the premiums should be paid monthly for seven years (or until his death), 
the payment of the premiums being also secured by the mortgage: Held, 
that the transaction was usurious. Ib. 

Waiver of conditions in, 1056. 

CONTRACT I N  RESTRAINT OF TRADE. See Contracts, 406. 

CONTRIBUTION AMONG SURETIES. 
Where A. endorsed a note for the maker, and subsequently, but before it was 

discounted, F. endorsed it, and A. paid the note: Held, that F. was a 
cosurety, and the doctrine of contribution applies for A.'s bznefit. At- 
water v. Farthing, 388. 

CONVICTS ON COUNTY ROADS. 
Under Acts 1887, ch. 355, giving permission to work convicts on the public 
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CONVICTS ON COUNTY ROADS-Continued. 
roads, a sentence of imprisonment for two years in jail, with leave to  be 
worked 011 the public roads, is  not an  excessive punishment on conviction 
for an  aggravated assault with a deadly xveapon. S. v. Haynie, 1265. 

CORONER, SERVICE O F  SUMMONS BY, 854. 

CORPORATION. 
1. Debts of a corporation for labor performed or materials furnished to keep 

i t  " a  going concern" have a priority over a mortgage previously re- 
corded, although the labor done or materials furnished do not add to  the 
plant or enhance i ts  value (The Code, sec. 1255). Coal Co. v. Eleotrio 
Light Co., 232. 

2. Coal furnished to and used by a n  electric-light and power company to  
enable i t  to  operate i ts  plant is "material furnished,', within the mean- 
ing of section 1255 of The Code. Ib. 

3. Every stockholder of a corporation, i n  person or by proxy, must be free 
to vote as  he deems best for  the interests of the corporation, and any 
combination or device by which any number of stockholders attempt to  
place the voting of their shares in the irrevocable power of another is  
against public policy. Harvey v. Improvement Co., 693. 

4. An agreement between stockholders holding a majority of shares of a 
corporation to "pool7' their stock by transferring i t  to  trustees, t o  be 
voted a t  corporate meetings, and to  pledge it as  collateral for  loans, is  
illegal and voidable as  against public policy. Ib. 

5. Foreign corporations, having a right under their charters to  acquire and 
sell land, can exercise such rights in this State to  the same extent tha t  
corporations of this State can do so. Barcello v. Hapgood, 712. 

6. A strictly private corporation can lawfully sell any of i ts  property, real or 
personal, just as  a n  individual can; but such is  not the case with cor- , 

porations which are quasz public and have duties to perform in which 
the public are interested. Ib. 

7. A corporation chartered for the purpose of mining and mnling ores has 
the right, by implication of law, to buy and sell real estate essential to 
the successful prosecution of i t s  business. Ib. 

8. When i t  is doubtful whether the right to hold land comes within the pur- 
 vie^^ of a corporation's powers, that  guestion can be raised as  against 
any corporation exhibiting title to realty only by a proceeding author- 
ized by the State. I b .  

9. Corporations possess by legal implication such powers as  are  essential to 
the exercise of the powers expressly conferred and necessary to attain 
the main objects for which they mere formed. Ib.  

10. The Code, see. 685, directing the method by which corporations may exe- 
cute deeds, is not exclusive. The common.law methods of executing such 
deeds are still valid. Ib .  

11. A corporation's deed for  realty may be executed by any agent having 
authority from the company to  repiesent it for  that  purpose. Zb. 
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12. Acts of corporate or State officials purporting to be done by virtue of 
their offices are taken to be correct and are prima facie valid and true. Ib.  

13. A deed to a corporation is  valid, though there is  a mistake or omission in  
the title, if i t  can be shown what corporation was intended. Simmons v.  
Allison, 763. 

14. While i t  is  true that  a corporation created by the laws of North Carolina 
cannot be lawfully organized in  another State, neither the corporation nor 
i ts  debtors, nor anyone dealing with i t  a s  a lawful corporation, will be 
permitted to deny i ts  entity upon the grounds tha t  i t  was so organized 
in another State. Mining Co. v. Goodhue, 981. 

15. Where, in an  agreement for  the organization of a corporation and for 
the purchase of land, i t  was provided that  title to  the lands should be 
taken in the name of G., to  be held in trust for  the corporation and to  
be conveyed to it when organized, and the lands were so bought and the 
corporation was organized, G. becoming a stockholder and an  officer: 
Held, that  during his lifetime G. mas estopped from denying the legality 
of the organization in order to avoid the trust. Ib.  

16. I n  such case the heir a t  law of G. is  also estopped, as a privy in estate, 
from denying the right of the corporation to  hold the lands. Ib.  

CORPORATION, RIGHTS O F  FOREIGN, TO HOLD REAL ESTATE, 712. 
Service of process upon, 700. 

CORPORATION, SUBSCRIBERS TO STOCK OF. 
Persons who subscribed to  the stock of a proposed corporation, and, on failure 

of the company to take any steps to incorporate, withdrew and received 
back the money they had paid in, were, a t  most, dormant partners of a 
business carried on by some members of the proposed corporation in i ts  
name, and are  not liable for  debts contracted after their withrlrawal. 
Gorman v. Davis & Gregory Co., 370. 

CORPORATIONS, FOREIGN. 
A foreign corppratiou is not a citizen of the State creating it within the pro- 

tection of Art. IV, section 2 (I) ,  of the Constitution of the United 
States. Range Co. v. Carver, 328. 

Municipal. See Municipal Corporations. 

CORRUPT I N T E N T  O F  GRANTOR I N  FRAUDULENT CONVEYXKUE. 
1. A sale or mortgage of property for  a valuable consideration will be up- 

held as  valid, though intended by the grantor to defraud his creditors, 
!provided i t  is not shovm that the purchaser or mortgagee participated 
in or had notice of the fraudulent purpose, or of such facts as  would 
put a prudent man upon inquiry that  would lead to a discovery of the 
covinous purpose. Wolf v. Arthur, 890. 

2. Fraud in law does not always necessarily involve a corrupt or dishonorable 
intent on the part  of the person to whom i t  is  imputed; and knowledge 
of the seller's fraudulent purpose may vitiate a sale, though the intent 
of the purchaser was to  secure a n  honest debt due to  himself. Ib .  
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CORRUPT INTENT OF GRANTOR I N  FRAUDULENT C0XVEYANCE.- 
Continued. 

3. Where, in the trial of an action to set aside a transfer of property a s  
fraudulent, the testimony tended to excite suspicion and to show certain 
badges of fraud, challenging inquiry, though not raising an actual pre- 
sumption of the fraudulent intent, i t  was proper for the trial judge to 
mention the circumstances and to instruct the jury that they might con- 
sider such circumstances, in connection with all other rircumstances, as  
bearing upon the question of intent. Ib. 

COSTS. 
Where, in an action by the solicitor in the name of the State to vacate 

an oyster-bed entry, the plaintiff was nonsuited, i t  was error to tax the 
costs against the county, which was not a party to the action. Blount v. 
Simmons, 9. 

This Court cannot review the findings of fact by the Superior Court on 
matters of costs, on appeal by a prosecutor from a judgment of a justice 
of the peace-taxing him with the costs of a warrant. S. v. Taylor, 1262. 

This Court cannot review the findings of fact upon which the judgment 
of the Superior Court is based; and where, on appeal, such facts are not 
set out in the transcript, i t  will be assumed that the judgment was in 
accordance with the facts found, and the judgment will be affirmed. Ib. 

COSTS, RETAXATION OF, 837. 

COUNTERCLAIM. 
1. To constitute a counterclaim, the demand must be one for which a separate 

action would lie. Askew v. Eoonce, 526. 

2. While debts due by an insolvent railroad company cannot be offset against 
debts due to the receivers of such company, debts contracted by receivers 
are valid counterclaims against debts due to them. R. R. v. R. R., 1078. 

3. The receivers of a lessee railroad company must apply the income and 
revenue received from the operation of a leased railroad in accordance 
with the covenants of the lease, so long as they operate it, and the 
claims of the lessor company for rent, accrued while its road was so 
operated, is a valid set-off against a claim for supplies and materials 
furnished by such receivers. Ib. 

COUNTY NOT LIABLE FOR COSTS I N  ACTION BY SOLICITOR I N  NAME 
OF STATE, 9. 

COUNTY ROADS, WORKING CONVICTS ON, 1265. 

COUNSEL. 
Alleged verbal agreements of counsel will not be considered by the Supreme 

Court. Roberts v. Partridge, 355. 

COURTS OF RECORD O F  OTHER STATES. 
The Code, sec. 640, confers full authority upon clerks of courts of record 

in  other States to probate deeds; and the courts of this State will take 
judicial cognizance of the official seals of such officers attached to certi- 
ficates of probate. Barcello v. Hapgood, 712. 
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CREDITOR'S BILL. 
Where a creditor, who has been made a party to an action against a corpor- 

ation in which a receiver has been appointed, fails to prosecute his claim 
in such action, but instead institutes a separate action, i t  is not error 
to order a distribution of the funds in the receiver's hands before such 
creditor's separate suits are determined, when i t  does not appear that he 
could not have had his claim adjusted in the main action. Delafield 9. 
Construction Co., 105. 

CREDITORS OF DECEDENT'S ESTATE, REMEDIES. 
Upon the death of a debtor, the creditor's remedies are primarily against the 

personal representative. He cannot maintain an action against the real 
representative until the personal estate has been exhausted, or, if that 
has been wasted; until the bond of the personal representative has been 
exhausted; but he may sue both the personal and real representative in 
one action in order to avoid circumlocution. Lee v. McEoy, 518. 

CRIMINAL ACTIONS, WHEN STATE MAY APPEAL, 1208. 

DAMAGES. 
1. Where defendant purchased the cargo of a schooner moored to a wharf, . 

with the privilege of removing the cargo within thirty days, and during 
that time, and without the permission of the owner of the schooner, 
removed the boat to a more convenient place for unloading, where i t  
was damaged by a storm: Held, that the defendant was a trespasser, ab 
initio, and liable for the resulting damages. Bear v. Harris, 476. 

2. I n  such case the fact that if the schooner had remained a t  the wharf i t  ' 

might have been endamaged by the storm as much as or more than 
i t  was a t  the place to which i t  was removed is no defense. Ib .  

DAMAGES, MEASURE OF. 
The measure of damages for a breach by vendee of a contract for the pur- 

chase of timber to be delivered a t  a designated point is the contract 
price, less the cost of putting the timber a t  the place designated for its 
delivery. Williams v. Lumber Co., 928. 

DECEDENT'S ESTATE, CLAIMS AGAINST. 
1. Although when work is done for another, the law implies a promise to pay 

for it, such presumption may be rebutted by the relations of the parties 
implying mutual interdependence. Callahan v. Wood, 752. 

2. The law does not regard with favor claims set up, after death, against the 
decedent's estate, in the absence of any agreement or intention between 
the parties prior to the death. Ib. 

DECLARATIONS OF CONSPIRATORS. 
When a conspiracy is shown to have existed, the declarations of one con- 

spirator are evidence against the others. S. v. Mace, 1244. 

DEED AS EVIDENCE. 
1. Where a deed is offered in evidence, no objection lies except to the regu- 

larity of the probate and registration, the court having the power always 
to reserve the questions of relevancy and legal effect till a subsequent 
stage of the trial. Therefore an objection, in limine, for all purposes 
cannot be sustained. Everett v. Newton, 919. 
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DEED AS EVIDENCE-Continued. 
2. Recitals in a commissioner's deed that the sale was made under a judg- 

ment of the court are prima facie evidence of the "binding force', and 
validity of such judgment as against all persons who were parties to such 
judgment. This by virtue of The Code, sees. 69, 70. Ib. 

DEEDS O F  TRUST. 
Where a deed of trust provided that, in case of sale thereunder, the trustee 

should receive 5 per cent commission on the sale as a compensation for 
making the sale, and also that if the grantor should discharge the debt 
before the sale the land should be reconveyed to him, and the trustee 
advertised the sale; but, before sale day trustor, with the knowledge and 
consent of the trustee, paid off the debt and interest and the expense of 
advertisement and demanded his bond and trust deed: Held, that the 
debt having been paid, the trustee was not entitled to commissions. Pass 
v. Brooks, 397. 

DEEDS, REGISTRATION OF. 
Under the provisions of "Connor's Act" (chapter 147, Acts 1885), provid- 

ing that no conveyance of land for more than three years shall pass 
title to  any property as  against the creditors of the grantor until the 
same is registered, the grantee in a deed executed by the gratitor and 
deposited with the holder of a mortgage under a n  agreement between the 
latter and the grantee that i t  should not be registered until the pay- 
ment of the purchase price, took subject to the lien of a judgment credi- 
tor of the grantor, whose judgment was rendered and docketed between 
execution and registration of the deed. Tarboro v. Micks, 162. 

DEED TO CORPORATION. 
A deed to a corporation is valid, thougli there is a mistake or omission in the 

title, if i t  can be shown what corporation was intended. Simmom v. 
Allison, 763. 

DEFECT OF PARTIES. 
1. If the defect of parties is apparent on the face of the con~plaint, objec- 

tion must be taken by demurrer; otherwise by answer. Styers v.  Als- 
paugh, 631. 

2. Where a party to an action is apprised by the complaint, or discovers 
during the trial that there is a defect of parties, he should move that 
they be joined, but will not be permitted to do so after an adverse 
verdict. Ib.  

DEFICIENCY I N  QUANTITY OF LAND SOLD. 
A deed stating the area of the land to  be so many acres, "more or less," 

after deducting certain excepted tracts, the number of acres in the ex- 
cepted tracts being definitely and positively set out, is prima facie evi- 
dence against the grantor as to the number of acres contained in such 
excepted tracts. Currie v. Hnwkins, 593. 

DENTIST OR DENTAL SURGEON. 
A dentist or dental surgeon is not a "physician," within the meaning of 

section 1117 of The Code, and hence his prescription for liquor for the 
toothache does not justify one in selling liquor on Sunday on such pre- 
scription. S. I;. McMinn, 1259. 
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DEPOSITION. 
Where i t  appeared tha t  a party to  an  action, who objected to a deposition o!t 

the ground tha t  the comnlission was not signed by the clerk and attested 
by the seal of the court, had appeared before the commissioner and a t -  
tended the taking of the deposition in response to notice of the time 
and place thereof; tha t  the person to whom the commission was issued 
was a commissioner of affidavits for North Carolina, and that  the witness 
was duly sworn and examined before him, and tha t  no objection was 
entered to  the taking of the deposition a t  the time: Held, tha t  such 
g e ~ e r a l  appearance was a waiver, and the exclusion of the deposition was 
error. Davidson b.  Land Co., 368. 

DEPOSITIONS I N  CRIMINAL ACTIONS. 
1. Where there are  several defendants in the same bill of indictment i t  is not 

necessary to  notify each of the others of the taking of a deposition by 
one for  use as  evidence on his behalf, under Laws 1891, ch. 552. S. v. 
Finley, 1161, 

2. A deposition taken under chapter 552, Laws 1891, is  competent to  be read 
in  favor of one prisoner, although it contains testimony charging hir 
codefendant with committing the crime. When so read, i t  is  the duty 
of the presiding judge to  instruct the jury tha t  they are not to con- 
sider i t  as evidence against the codefendant thus charged with the crime, 
but only a s  evidence in favor of the prisoner who offers it. I b .  

DISCRETIONARY POWER O F  MUNICIPALITY. 
An injunction will not lie to  enjoin the enforcement of an  orclinance on the 

ground tha t  it shows a n  abuse by the municipality of a discretionary 
power with which i t  is vested. Rosenbaum v. New Bern, 83. 

DISCRETION O F  JUDGE, 495, 840. 
The admission of additional testimonj after the evidence is closed, but before 

a verdict is  rendered, like a motion for a new trial for newly discovered 
evidence, is  a matter of unreviewable discretion in the judge below. S. v. 
Jimmerson, 1173. 

DOWER, REALLOTMENT OF. 
The tr ial  judge, i n  the exercise of a sound discretion, is the judge of how 

often, for just cause, the court will order a reallotrnent,'of dower, and 
such discretion is not reviemable, where it appears that  the court belov 
af ter  full argument from both sides on all the papers, including con- 
flicting affidavits as  to value, confirnled the order of the clerk directing a 
reallotment. Wilson v. Featherstone, 840. 

DOWER, RIGHT OF. 
1. The fac t  tha t  a presumption which had arisen of the death of a woman's 

husband shields her from prosecution for  bigamy upon marrying another 
does not render the last marriage any the less bigamous or void if the 
first husband be in  fact  alive, nor is  she entitled to  any of the rights 
of widowhood under the second and unlawful marriage. Ward v. Bailey, 
55. 

2. A. purchased land upon which there were mortgages, and assumed the pay- 
ment of the mortgage debts. Thereafter A. sold land belonging to  his 
children, under a power of attorney from them, and paid off the mort- 
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DOWER, RIGHT OF-Continued. 
gages with the proceeds. The deed to  A. for  the land was in fee and 
duly registered. These facts appeared in a proceeding for  dower, and the 
heirs insisted tha t  a trust resulted to  them in  the land, and that peti- 
tioner was not entitled to dower therein. There being no allegation tha t  
the deed to A. was taken by mistake, accident or fraud, a judgment for 
dower was proper. Pance v. Pance, 864. 

DUE PROCESS O F  LAW, 845. 

DYING DECLARATIONS. 
1. When a wounded person has been told by a physician that  his injury is 

fatal, and states himself tha t  the wound will produce death, his dying 
declarations are  properly received in evidence. S. v. Finley, 1161. 

2. A witness who proposes to testify as  to dying declarations can refresh his 
memory by looking a t  a deposition of deceased, taken in  his presence, al- 
though such deposition is not competent a s  evidence'in chief. I t  is not 
essential in cases of this kind that  the witness should himself have writ- 
ten the matter from which he is to refresh his memory. Ib.  

3. The exclamations of one who is killed, made simultaneously with the in- 
fliction of a mortal wound and immediately preceding his death, in the 
presence of his slayers, are competent evidence, both as  dying declara- 
tions and as statements made in the presence of accused. S, v. Mace, 
1244. 

EJECTMENT, 688. 
Guests a t  a hotel, passengers on a car, holders of seats a t  a theater, occu- 

pants of stalls in a town market house, and such like licenses cannot main- 
tain ejectment if evicted, but can only sue for damages if wrongfully 
turned out. Such persons' rights of occupancy are dependent upon proper 
behavior and decent conduct and obedience to  reasonable rules and regu- 
lations of the proprietors, and for  a breach of such implied conditions 
they may be summarily removed. Hutchins v. Durham, 457. 

Rules of proof and estoppel in, 796. 

ENDORSER. 
Where A, endorsed a note for the maker, and subsequently, but before i t  was 

discounted, F. endorsed it, and A, paid the note: Held, that  F, was a 
cosurety, and the doctrine of rontribution applies for A.'s benefit. At- 
water v. Parthing, 388. 

EQUITABLE JURISDICTION 
Where land is  held under a deed of trust creating contingent remainders, a 

court has no polver to order i ts  sale and a reinvestment of the proceeds, 
when all the interests are not represented in  the proceeding, and cannot 
be, even by classes, because of the uncertainty of future events. Smith 
v. Smith, 735. 

EQUITABLE RELIEF,  326, 

A complaint is  not demurrable for misjoinder of independent causes of action, 
which seeks to  recover damages for personal injuries and also to set aside 
a deed as  fraudulent and to have the land sold to  pay plaintiff's recovery. 
Benton v. Collins, 196. 
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EQUITY O F  REDEMPTION. 
1. Purchaser of, not entitled to notice of sale under power where mortgage 

simply authorizes sale "after advertising. ' ' McIver v. Smith, 73. 

2. Purchaser of, becomes liable for mortgage debt, when. Woodcoclc v. 
Bostic, 822. 

ERRORS CURED BY VERDICT, 1047. 

ESTATE. 
Where an estate mas conveyed to  P. D. "for and during her natural life, and 

a t  her death to  the heirs of said P. D. which may be begotten on the 
body of said P. D., by her present husband, L. W. D., to  them, the heirs 
of the said P. D. and L. W. D., their heirs and assigns": Held, tha t  the 
cjualifyhg words, "by the present husband, the said L. W. D., etc., 
etc.," confined the remainder to the children of P. D. and L. W. D., 
and took the case out of the general rule of descent according to Skelly's 
case. Datusor~ v. Quinnerly, 188. 

ESTOPPEL, 583. 
1. A judgment void for mant of jurisdiction of the subject-matter cannot 

conclude and person, whether a party or stranger to  the proceeding, and 
may be attacked collaterally. Springer v. Shavender, 33. 

2. Where administration was granted upon the estate of a l ivi~lg man, sup- 
posed to be dead, and a decree for the sale of the supposed decedent's 
land was made in a proceeding to which all the children and heirs a t  law 
were made parties, and the death of the supposed decedent was alleged 
and admitted in the pleadings: Held, that  the decree was void for  want 
of jurisdiction as against both the supposed decedent and his heirs who 
were lnade parties to the proceeding, and the latter are not estopped from 
attacking the decree in a collateral proceeding. Ib.  

3 .  Where a ~llarried women not a free trader contributed largely to the 
capital of a firm, and was dealt with by the partners as  a copartner, 
they are estopped from setting up that, being a married woman, and not 
a free trader, she was incapable of contracting as a partner, i n  order to 
assert a right to  exemptions in partnership property without her consent. 
Richardson v. Redd, 677. 

4. The judgment in a special proceeding for the allotment of dower to  a 
widow was intended by the Statutes (sections 278, 2111 aud 2112 of 
The Code) to  be and is  conclusive upon the heirs, devisees or other 
claimants who may be made parties, as  to the title of the husband and 
the rights of the widow. Boyd c. Redd, 680. 

5 .  Estoppels being mutual, a judgment allotting dower to  a widow in all the 
lands of which her husba~ld died seized, in a proceeding to  which the 
heirs and devisees of her husband were parties, will estop the widow from 
afterwards maintaining an  action to subject a portion of the lands to  a 
parol trust, on the ground that  her husband purchased such lands with 
money belonging to her. Ib .  

6. The rule that a tenant is  estopped to deny the title of his landlord is hon- 
orable alike for  i ts  antiquity and its usefulness. I t  is one of the most 
valuable rules of practice and evidence. To hold that  i t  does not apply 
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when sole seizin is  pleaded in  a proceeding for  partition would be to de- 
stroy all reasoning by analogy and the logic of the law. Alezander v. 
Gibbon, 796. 

7. The rule of estoppel based upon a common source of title-that where 
both sides in an  action of ejectment claim under A. both are  estopped t o  
deny his title-is not simply an  arbitrary fiction of the law. I t  is based 
on reasoning and logical deduction. Ib. 

8. Where one pays for a part  of a certain property purchased for  him by one 
who claimed and represented himself to be the agent of such pur- 
chaser, he ratifies the contract of purchase and will not be heard to deny 
the agency. Williams v. Lumber Go., 928. 

EVIDENCE, 191, 780, 976, 1182. 
1. To bring a case of unlawful marriage within the proviso to  section 1810 

of The Code, which prevents the courts from declaring a marriage void 
(except for bigamy, etc.), i t  must be shown not only tha t  one of the 
parties is dead, but tha t  cohabitation ancl the birth of issue followed the 
unlawful marriage. Ward v. Bailey, 55. 

2. While a contemporaneous par01 agreement tha t  a certain debt secured by 
a written lease should be indulged, and tha t  otherwise the lease should be 
void, might be a defense to  an  independent action to  collect the debt, 
evidence of such agreement is  inadmissible to avoid the lease, there being 
no allegation that  such stipulation was omitted by fraud, mutual mis- 
take or accident. Taylor v. Hunt,  168. 

3. Where in the trial of a n  actioii on notes to  which the Statute of Limita- 
tions was pleaded, ancl in which the issue was whether there had been a 
payment continuing the notes in force, i t  appeared tha t  the plaintiff got 
a quart of brandy from the debtor, who told her to  "let it go on the 
notes," and the plaintiff, valuing the brandy a t  75 cents, applied i t  a s  a 
credit on three notes, 25 cents on each note: Held, that  i t  was proper 
to  refuse to instruct the jury that, unless they found tha t  the debtor 
authorized plaintiff to  estimate the value and to divide i t  into three parts 
for credit on the three notes, they should return a verdict for the defen- 
dant. In  such case i t  was the payment and not the amount thereof tha t  
~evived the debt, and being a payment, and defendant not having directed 
how i t  should be applied, the plaintiff had the right to  make the applica- 
tion and to divide it by crediting a part  on each note. Young v. Alford, 
215. 

4. Where there is any evidence a t  all, however slight, of a material fact, it is  
the better and safer rule to submit the issue to a jury, and a verdict 
rendered thereon mill not be disturbed. Ib.  

5. An unregistered, undated and unwitnessed endorsement on a bond for  
title, purporting to  assign the obligee's interest in the laud referred to  in 
the bond to another, is inadmissible i n  evidence without proof of i t s  
execution. Skaffer v. Bledsoe, 279. 

6. I n  the trial of an  issue as  to whether a fenze defendant had maintained 
adverse possession of land alleged to  have been conveyed to her by her 
husband (her codefendant and the defendant i n  the execution under 
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which plaintiff claimed the land), evidence of the husband's solvency 
prior to and a t  the time of such alleged conveyance was inadmissible. Ib. 

I n  the trial of an  issue as to whether a grantor a t  the time of executing 
a deed was of sound mind and disposing memory, i t  was error to  eharge 
tha t  "if the jury believe that  the grantor was 64 years of age, was 
suffering from physical disease, which had developed four years previous 
thereto, which had grown in strength and virulence up to the time of the 
execution of the deed, and from the effect of which he died three months 
thereafter, and that  his old age and physical infirmity had ~veakened 
his mind; then the deed being a bounty and made without consideration, 
there arises the presumption of law that  he was incompetent to execute 
the deed, and the burden is  upon the defendant (grantee) to satisfy the 
jury that  he TX-as competent." Will iams v. Haid ,  481. 

The negligence of a party to a written contract i n  voluntarily signing, 
without reading, a contract, no deceit or f raud being shown, will not 
permit him to contradict i ts  terms by par01 evidence. Dellinger v. 
Gillespie, 737. . ~ 

Inasmuch as  the cwtified copy of the record of any instrument required 
to  be registered is admissible as  full and sufficient evidence of such in- 
strument (The Code, section 1251), and as  the register of deeds is re- 
quired to register and keep the bond of the Superior Court clerk, a duly 
certified copy of the record of such bond is competent evidence of i ts  
provisions. Bat t le  v. Bnird, 854. 

When a wounded person has been told by a physician that  his injury is  
fatal, and states himself that  the wound will produce death, his dying 
declarations are properly received in  evidence. S. 0. Finley, 1161. 

A witness who proposes to testify as  to dying declarations can refresh his 
memory by looking a t  a deposition of deceased, taken in his presence, 
although such deposition is not competent a s  evidence in chief. I t  is not 
essential in cases of this kind that  the mitness should himself have xvrit- 
ten the matter from which he is to refresh his memory. Ib. 

The exclamation of one who is killed, made simultaneously with the in- 
fliction of a mortal wound and immediately preceding his death, in the 
presence of his slayers, is competent evidence, both as dying declara- 
tions and as statements made in the presence of accused. 8. 2'. Mace, 
1244. 

While i t  is a general rule that  when a prisoner is on trial for one crime, 
evidence of his comn~ission of other crimes will not be admitted, still 
other criminal acts may be proved if they are connected with the one 
charged. Ib.  

The rejection of evidence of slight importance, and which is only cumu- 
lative, is  not good ground for a cenire de novo. Ib.  

Where evidence is admitted improperly, but the defendailt afterwards 
admits on the trial the very fac t  wMch such evidence tended to  prove, 
the error becomes harmless and a venire de novo will not be ordered. Ib .  

While a party cannot discreait his own witness, still he can shov the facts 
to be different from those testified to by such witness. Ib.  
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EVIDENCE-Continued. 
17. When a prosecutor or defendallt in a criminal action goes upon the stand 

a s  a witness, he becomes just as  any other mitil,q and his general 
character can be proven, not only as  i t  was before a charge affecting i t  
was made, but as i t  is a t  the date he goes upon the stand. S. v. Spurling, 
1250. 

18. It is a rule of evidence, subject to but few exceptions, tha t  evidence of a 
distinct substantive offense cannot be admitted in support of another 
offense. S. v. Prazier, 1257. 

19. I n  the trial of an  indictment for  larceny of money given to the prosecutrix 
by defendant, i t  was error to admit evidence that  defendant had seduced 
her under a promise of marriage, such evidence not showing that defen- 
dant had been compelled to give her the money on account of the seduc- 
tion, or that  he gave i t  to her grudgingly or unrrillingly. Nor in such 
case TI-as evidence admissible as to defendant's inability (he being a 
married man) to make good his promise of marriage. 

20. On the tr ial  of an  indictmgnt for assault mith a deadly weapon, the tes- 
timony of a physician as  to  the nature and extent of the mounds in- 
flicted is  admissible to  corroborate the testimony of the prosecutor that  
defendant had assaulted aud ~ o u n d e d  him with a deadly weapon. S ,  v. 
Haynie, 1265. 

EVIDENCE, DEMURRER TO, I K  T H E  SUPREXE COURT, 1131. 

EXCEPTION I N  DEED. 
A deed stating the area of the land conveyed to be so many acres, "more or 

less," af ter  deducting certain excepted tracts, the number of acres in the 
excepted tracts being definitely and positively set out, is  prima facie evi- 
dence against the grantor as  to  the number of acres contained in such 
excepted tracts. Currie v. Hawkins, 393. 

EXCEPTIONS TO JUDGE'S CHARGE, 700. 
1. "Broadside" exceptions to the judge's charge and the judgment as 

rendered will not be considered. Barcello v. Hapgood, 712. 
2. "Broadsicle" exceptions to the charge of the trial judge will not be con- 

sidered on appeal. 5. ?;. Downs, 1242. 

EXCEPTIONS TO REFEREE'S REPORT. 
Although, in case of a compulsory reference, a party may, in ap t  time, reserve 

his constitutional right to  a trial by jury, a t  every stage of the pro- 
ceeding, yet he may waive i t  by  failing to set forth in his exceptions to 
the referee's report a specific denmild for the trial of the precise issue 
of fact  raised by the pleadings and passed upon by the referee in the 
finding excepted to. Driller Co. v. Wortk, 746. 

EXECUTION SALE. 
1. The requirement of sections 456 and 457 of The Code, that  notice of the 

sale under execution must be -published four weeks and a copy of the 
advertisement must be served on the judgment debtor ten days before 
the sale is only directory, and if the return of the sheriff shows that he 
duly advertised the sale and gave the notice to the debtor, the purchaser 
will acquire title under the sheriff's deed. Shaffer v. Bledsoe, 279. 
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EXECUTION SAEE-Continued. 
2. The holder of a senior judgment has no power to forbid a sale of land 

under an  execution on a junior judgment. Bernkardt v. Brown, 700. 

3. The purchaser of land a t  an  execution sale under a junior judgment gets 
the title of the defendant, subject only to the encumbrance of the senior 
judgments; if executions on the senior judgments are i n  the hands of the 
sheriff at  the time of the sale advertised under the junior judgment, the 
purchaser will get a full title to  defendant's interest, and the lien of the 
senior juclgments is transferred to the proceeds of sale. I b .  

4. I n  the trial of a n  action to  recover lands purchased a t  execution sale, 
evidence is not admissable to attack the return of the homestead ap- 
praisers which, on its face, appears sufficient. Gudger v. Penland, 832. 

Proceeds, how applied, 968. 

EXCESSIVE PUNISHXENT.  
1. Where one v a s  indicted for simple assault and battery upon one who, a t  

some time previous, had been appointed a special policeman, and was 
acting as  such a t  "the time of the assault, but there was no evidence to  
show that there were any unusual circumstances requiring his appoint- 
ment, the infliction of a punishment of six months' imprisonment i n  the 
county jail was excessive and unwarranted, the assault being a simple 
one and not the aggravated 6ffense of resistance to  a public officer. 
S. v. Holnzes, 1201. 

2. Under Acts 1887, ch. 3 5 5 ,  giving permission to work convicts on the public 
roads, a sentence of imprisonment for  two years in jail, with leave to  be 
worked on the public roads, is not an  excessive punishment on conviction 
for a n  aggravated assault ~ t h  a deadly weapon. S.  v. Haynie, 1265. 

FELLOW-SERVANT. 
Carpeuters employed by a master to  inspe'ct and repair, if necessary, a plat-  

form used by an  employee in loading and unloading lumber, are not 
fellow-servants of the employee. Chesson v. Lumber Co., 59. 

FINDINGS OF FACT. 
1. This Court cannot review the findings of fact  by the Superior Court on 

matters of costs, on appeal by a prosecutor from a judgment of a justice 
of the peace taxing him with the costs of a warrant. S. v. Taylor, 1262. 

2. This Court cannot review the findings of fact  upon which the judgment 
of the Superior Court is based, and where, on appeal, such facts are  not 
set out in the transcript i t  will be assumed that  the judgment was in ac- 
cordance with the facts found, and the judgment will be affirmed. Ib .  

FORECLOSURE, PRACTICE IN.  
I t  is  irregular practice to provide, in a decree of foreclosure, for  the com- 

pensation of the commissioner appointed to sell in advance of his ser- 
vices, and also to direct him how to apply the proceeds. This should 
be done by the court a f ter  the report and confirmation of the sale. 
McQueen u. Smith, 569. 

FORESTALLING. 
Where a vendor in a contract to  convey land has only a defective title, and his 
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F O R E S T A L L I N G - - C ~ ~ ~ ~ ? L U ~ ~ .  
vendee buys up the outstanding claims for the purpose of forestalling 
such vendor and preventing his complying with his contract, such vendee 
can only recover what he actually paid for the outstanding claims. Bar- 
cello 8. Hapgood, 712. , 

1. Whenever the fraudulent character of a deed depends upon a variety of 
facts and circumstances connected with the transaction, involving the 
motive and intent of the parties, the general question of fraud must be 
left  to the jury, with instructions as  to  what constitutes fraud in l av .  
Hinton v. Greenleaf, 7. 

2. A father purchased property belonging to  his son a t  a mortgage sale and 
left  it in the possession of the son, who subsequently mortgaged i t  to 
plaintiff, who brought an  action to  recover the same, in which the father 
interpleaded: Held, that  there was no presumption of fraud requiring 
the father to show by a preponderance of evidence that  the transaction 
between himself and son was bona fide. Ib.  

FRAUDULENT CONTRACT. 
1. It is not fraudulent to buy property through a n  agent secretly-that is, to 

have the agent take the title in his own name and fail  to  disclose to the 
vendor that  the purchase is made for  another. Cowan v. Fairbrother, 406. 

2.. d vendor who seeks the aid of a court of equity to set aside a contract of 
sale, on the ground of alleged fraud, must offer to  return the price re- 
ceived for the property. H e  must offer to place the vendee in statu quo. 
Ib .  

FRAUDULENT CONVEYANCE. 
1. A sale or mortgage of property for  a valuable consideration mill be upheld 

as  valid, though intended by the grantor to defraud his creditors, pro- 
vided it is  not shown that  the purchaser or mortgagee participated in or 
had notice of the fraudulent purpose, or of such faets as mould put a 
prudent man upon inquiry that  would lead to a discovery of the covinous 
purpose. wolf v. Arthur, 890. 

2. Fraud in law does not always necessarily involve a corrupt or dishonorable 
intent on the part  of the person to  whom it is  imputed; and knowledge 
of the seller's fraudulent purpose may vitiate a sale, though the intent 
of the purchaser was to  secure an  honest debt due to  himself. Ib.  

3. Where, in the tr ial  of an  action to  set aside a transfer of property as 
fraudulent, the testimony tended to  excite suspicion and to  show certain 
badges of fraud, challenging inquiry, though not raisihg a n  actual pre- 
sumption of the fraudulent intent, i t  was proper for the tr ial  judge to 
mention the circumstances and to  instruct the jury that they might 
consider such circumstances, in connection with a11 other circumstances, 
a s  bearing upon the question of intent. Ib .  

F R E E  TRADER. 
' 1. There is  no constitutional inhibition on the power of the Legislature to 

declare where and how the wife may become a free trader, section 6 of 
Article X I  being intended to protect instead of disabling her. Hall v. 
Walker, 377. 
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F R E E  TRADER-Continued. 
2. Section 1832 of The Code, which provides tha t  a woman whose husband 

shall abandon her or maliciously turn her out of doors, shall be deemed a 
free trader so f a r  as  to be competent to  contract, etc., and to  convey her 
personal and real estate without the assent of her husband, is  not un- 
constitutional. I b .  

FRIVOLOUS ANSWER, 842. 

FUGITIVE FROM JUSTICE. 
Does not lose right to  homestead if he has antmum reve~tendi. Chitty u. 

Chitty, 647. 

GAMBLING CONTRACTS, 390. 

GOVERNOR, AS  COMMANDER I N  CHIEF  O F  MILITIA. 
1. Under the Constitution of this State (Article 111, section 3, and Article 

XI I ,  section 3)  the Governor is made commander In chief of the militia, 
except when i t  is called into the service of the Federal Government, and 
his control is  supreme, in the absence of legislation "to provide for  the 
organization," etc., of the militia, enacted pursuant to  Article X I I ,  
section 3. Winslow v. Horton, 486. 

2. The Legislature can provide for the organization, arming, equipping and 
discipline of the militia, and when i t  passes laws of tha t  character the 
powers of the Governor, as  commander in chief, are limited pro tanto, 
and he is charged, as the head of the executive department, with the 
duty of executing sue$ laws. Ib .  

3. As incidental to his office of coninlander in chief the Governor has the 
constitutional power, in the absence of legislation to the contrary, to 
remove an  officer of the militia and dismiss him from the service. I b .  

4. The Code, sec. 3268, is in affirmance of the Constitution and confers upon 
the Governor the power to dismiss and remove officers of the militia; and 
this pomer is  not interfered with by chapters 374 and 399 of the Laws 
of 1893. I b .  

Call by, for  State militia, 112. 

GREAT SEAL O F  A STATE, NEEDS NO PROOF, 712. 

GUARANTY. 
A guarantor is  not entitled to notice of the principal debtor's default from 

the holder of the guaranty when the principal debtor is insolvent. Su7lt- 
van v. Pield, 358. 

HL4RMLESS ERROR, 1194, 1244. 

HOMESTEAD. 
1. The Constitution guarantees the right of homestead to every resident on 

the land occupied by him, and whoever denies the right must show that  
the case falls within the constitutional exceptions, or tha t  the owuer has 
lost i t  by nonresidence. Chitty v. Chitty, 647. 

2. An absence from this State for a period of two years by a land-owner, 
who leaves the State to avoid arrest and tr ial  under a warrant for  a 



INDEX. 

crime, but who has the anirnum revertendz throughout his absence, does 
not debar him of the right of homestead; and a sale of his land under 
attachment and execution ~Yithout allotment of the homestead is invalid. 
Ib .  0 

3. One who seeks to avoid the p ~ i m a  facie title of the purchaser of land a t  
sheriff's sale under execution, on the ground of homestead rights, must 
allege specifically in his pleading the facts upon which the homestead 
rights depend, and the burden is upon him to establish such facts. Alli- 
son v. Snider, 952. 

4. I f ,  in the trial of an  action to recover land by the purchaser a t  execution 
sale, i t  appears, either by the admission of the parties or by the evidence 
of either, tha t  no homestead was allotted before the sale, the plaintiff 
cannot recover, although such fact  was not specifically pleaded; but, 
where nothing of the sort is alleged, pleaded or proved, the prima facie 
right of plaintiff will control. I b .  

HOMESTEAD, ALLOTXENT O F  

1. The unregistered allotment of a homestead is competent evidence unless 
objected to in ap t  time. Gudger v. Penland, 832. 

2. A return to an  appraisemerit of a homestead which states that  the ap- 
praisers were summoned hy the sheriff and sworn, and to which the ap- 
praisers signed their names under seal, witnessed by the sheriff, is proper- 
ly executed. Ib .  

3. I n  the trial of an  action to recover lanU purchased a t  execution sale, 
evidence is not admissible to attack the return of the homestead ap- 
praisers which, on i ts  face, appears sufficient. Ib .  

4. I t  is allowable for appraisers of a homestead to amend their return be- 
fore i t  has been filed. Ib .  

HUSBAND AND WIFE.  
1. There is no constitutional inhibition on the power of the Legislature to 

declare where and how the wife may become a free trader, section 6 of 
Article X being intended to  protect instead of disabling her. Hall v. 
Walker, 377. 

2. Section 1832 of The Code, m-hich provides that a woman whose husband 
shall abandon her or shall maliciously turn her out of doors, shall be 
deemed a free trader so f a r  as  to be competent to contract, etc., and to 
convey her personal and real estate without the assent of her husband 
is not unconstitutional. Ib .  

3. Where money loaned is furnished by the wife, and the note and mortgage 
therefor are made to the husband, the latter becomes trustee for his 
wife, who is the equitable owner thereof, without any express assign- 
ment to  her. Houck v. Sorners, 607. 

4. Upon the trial of an  issue as  to  whether a wife has acquired a separate 
property in her own earnings by agreement with her husband, the burden 
of proof is  on the party alleging that  fact.' Grambling v. Dickey, 986. 

5. On the tr ial  of a criminal action against a husband, in which he and his 
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HUSBAND AND WIFE-Continued. 
wife were witnesses on his behalf, it was error to instruct the jury that, 
because of such relationship and the witnesses' interest in the result of 
the action, the jury should carefully scrutinize the testimony and re- 
ceive i t  with grains of allowance, without adding that, if the jury be- 
lieved the testiniony of the witnesses, they were entitled to full credit, 
notm-ithstanding their relationship and interest. S. v. Collins, 1203. 

HUSBAND'S CHASTISEMENT O F  WIFE,  1113. 

ILLEGAL TAX. 
1. Under section 76, chapter 119, Laws 1895 (the Machinery Act), the col- 

lection of an illegal and invalid tax may be enjoined. Range CO. V. 

Carver, 328. 

2. Sernble, tha t  the exception in the above-mentioned section is as  broad a s  
the prohibition; and about all the effect the section has is  to  give a n  
additional remedy to test the validity of a tax, leaving i t  to  the discre- 
tion of the taxpayer to pay the tax and sue to recover it back, or to  pro- 
ceed by injunction. Ib .  

INDICTMENT. 
An indictment for perjury must charge tha t  it was done feloniously. S. V. 

Bunting, 1200. 
For assault and battery, 1201. 
For assault with deadly weapon, 1237, 1265. 
For larceny, 1257. 
For  murder, 1113, 1131, 1145, 1161, 1173, 1177, 1182, 1244. 
For  perjury, 1200. 
For releasing impounded cattle, 1196. 
For removing fences, 1240. 
For  resisting officer, 1231. 
For selling liquor on Sunday, 1259. 
For unlawfully receiving compensation as  public officer, 1206. 
For  willful trespass, 1194. 

INDICTMENT, TRIVIAL DEFECTS I N .  
However i t  may have been in  the past, no indictment will now be quashed 

or judgment arrested for  trivial defects. I f  the offence charged i s  not 
set out as clearly as  defendant wishes i t  to  be, he has the right t o  a bill 
of particulars if demanded in ap t  time. S. v. Pickett,  1231. 

INJUNCTION, 162. 
1. An injunction will not lie to enjoin the enforcement of an  ordinance on the 

ground that  it shows a n  abuse by the municipality of a discretionary 
power with which i t  is  vested. Rosenbaum v. New Bern, 83. 

2. Where, in a complaint seeking to  enjoin a sale of several tracts of mort- 
gaged land, there is  no allegation tha t  there is  any dispute a s  t o  the  

- amount of any of the debts, or that  either of the mortgaged tracts is 
certainly of greater value than the mortgage upon it, or tha t  the debtor 
has proceeded to have his homestead allotted either under an  execution 
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against him or by his petition, the sale under the mortgage will not be 
enjoined in order that  a homestead may be allotted, since any surplus 
arising from the sale would still be realty in which the mortgagor could 
still assert his right to a homestead exemption. Moritague v. B a n k ,  283. 

3. Where the assignee of a mortgagor seeks to enjoin the sale of the mort- 
gaged premises by the mortgagee, and does not show that any irreparable 
damage 1x111 a w u e  to the c le~tor  lheieby or that there is any reason 
why the mortgagee is not a proper person to sell, the court will not en- 
join the sale and substitute a commissionel of the court in lieu of the 
one designated in the mortgage to exercise the power of sale. I b .  

4. The court r i l l  not order mortgaged land to be divided and sold in parcels, 
when such method is not stipulated for in the mortgage, unless some valid 
reason therefor is shorvn. I b .  

3. Though a proposed mortgage of county land by the county comn~issioners 
to  secure bonds issued to build a courthouse would be void, and equity 
~vould enjoin foreclosure thereunder, taxpayer may bring an  action 
to restraiu an  execution of the mortgage without xait ing until foreelosure 
is threatened. P a u g h i ~  v. Conznztssione~s, 636. 

6. Where a city charter prescribes special methods for  contesting the validity 
and regularity of assessments for  street improvenlents upon the land of 
each abutting owner, and provides for the payment of such assessments 
in annual installments, an illjunction will not lie to  prevent the collection 
of the assessment, for  i t  is in the power of the owner to pay an  install- 
ment and bring an  action for its recovery. Hilliard v. Asheville, 845. 

7. Street railways, being for  the general convenie~~ce of the public, an in- 
junction will not be granted against the construction of a street rail- 
way on a street a t  the suit of an  abutting property owner, where i t  does 
not appear that the plaintiff mould be irreparably endamaged or that 
the defendant is insolvent. M e w i c k  v. S t ~ e c t  Badroad Co., 1081. 

INJURY TO SERVANT. 
1. A master owes to his servant the duty of using ordinary care to procure 

sound and safe appliances, and is  answerable when the servant is  ilijured 
by defective ways, implements, machinery or appliances, if a proper 
inspection could have remedied the defect and prevented the injury. 
Chesson t i .  L u m b e r  Co., 59. 

2. Carpenters employed by a master to  inspect and repair, if necessary, a 
platform used by a n  employee in  loading and unloading lumber, are not 
fellowservants of the employee. I b .  

INNOCENT PURCHASER, 656. 

INSURANCE POLICY. 
1. Where there is a conflict between the written part  of a policy of insurance 

and the printed part, the former will govern. Sohns ton  v .  Ins .  Co., 643. 

2. Where the written part  of an  insurance policy insured plaintiff's ''stock 
of cloth, cassimeres, clothing, trimmings and all other articles usual i n  a 
merchant tailor's establishment," and the printed part  of the policy 
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INSURANCE POLICY-Continued. 
provided tha t  "patterns" were not covered by the policy: Held, in an  
action to recover for the destruction of plaintiff's stock of cloth, ete., in- 
cluding a lot of "tailor's patterns,'' tha t  no recovery can be had for 
the latter, they being not only not specially included, but specially ex- 
cluded. Ib .  

INTENT.  
The intent mith which a trustee commits a breach of trust is  immaterial. 

The misappropriation carries mith i t  a fraudulent purpose and intent as  
a matter of lmv. The law turns a deaf ear to  one who would excuse 
himself for an  act which, per se, amounts to a breach of trust, by saying 
tha t  he did not mean to do wrong. F e ~ t i l i z e ~  Co. v .  Little, 808. 

' 

INTEREST. 
1. Where the surviving partuer of a firin conveyed the assets to an  assignee 

to  settle the estate, i t  was the duty of the assignee, notwithstanding a 
contrary custom existing in the town where the business had been con- 
ducted, to  charge and collect interest on all good overdue accounts from 
the end of a year after dissolution of the copartnership, and is liable 
to  the surviving partner for his failure to do so. Weisel a. Cobb, 11. 

2. Where the assignee of a surviving partner collected about $14,000 within 
six months af ter  the assignment, and large additional sun19 within the 
next six months, and within the year paid out only about $4,200 on an 
indebtedness of $18,000, much of nhich 1m.s draning interest, and knew 
or might easily have ascertained nho mere the creditors of the partner- 
ship : Held, tha t  the assignee v a s  chargeable with interest on the moneys 
he kept af ter  tx~elve months from the time he assumed the trust until he 
disbursed it. Ib .  

Usurious, 612. 

INTERESTED PARTY I N  NEBNING OF SECTION 590 O F  T H E  CODE. 147'. 

IKTERESTED WITNESS. 
The interest in the result of the action which disqualifies a' vitness under 

section 590 of The Code, must be a legal and not a mere sentimental 
interest. Sutton v. Wnlters, 495. 

INTEREST ON VERDICT, 928. 

INTERPLEADER I N  JUSTICE 'S COURT. 
Attachment proceedings relating to  personal property being only ancillary 

to the main action, a justice of the peace may entertain and t ry  an  inter- 
' plea to  determine the title, although the value of the property exceeds 

$50. Grumbling v. Dickey, 986. 

INSOLVENT CORPORATION. 
I t  is not necessary to exhaust remedies against an  insolvent corporation be- 

fore suing the directors for losses caused by their neglect. So7omon ?;. , 
Bates, 311. 

INSTRUCTIONS TO JURY, 780, 959, 1237. 
1. Where plaintiff was injured while loading trucks with lumber because of 

defective stringers on a platform which he was required to use, and in  the 
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INSTRUCTIONS TO JURY-Continued. 
trial of an  action against his employer for damages there n a s  evldence 
that  the defendant had employed carpenters to inspect and repair the 
platform, and there was also evidence tha t  a n  ordlnary inspection would 
have disclosed the defect, i t  mas error to refuse an  instruction that  i t  mas 
the duty of the carpenters einploqed for  the purpose to make a reason- 
ably diligent inspection, and, if they failed to  do so, defendant was guilty 
of negligence, and to  charge the jury, i n   lie^ of such requested instmc- 
tions, that, if the defendant provided in the beginning a safe and proper 
platform and appointed competent men to keep i t  so, i t  performed its 
duty to plaintiff unless i t  actually knew of the defects or might, by 
reasonable diligence, have knonil of them. Chessox c .  Lun~bev C'o., 59. 

2. I t  is error to leave a jury to determine what is ordinary care or reasonable 
diligence under any given circumstances, and to decline to give proper 
instructions vhich vil l  enable them to  apply "the rule of the prudent 
man" to given phases of the testimony. Ib.  

3. Where, i11 the trial of an  action involving the question of negligence, the 
facts are admitted and not more than one inference can be drawn from 
them, the question where there has been negligence is for the court; but, 
whether the evidence is conflicting, or where more than one inference call 
be drawn from it, the court should, upon proper request, iizstruct the 
jury whether, in any particular aspect of the testimony, there was neg- 
ligence as alleged. Ib.  

4. Where, on a tr ial  for  murder, the judge instructed the jury that, if they 
were satisfied tha t  the prisoner reasonably feared the loss of his life 
or great bodily harm a t  the hands of the deceased, a t  the time he struck 
the blow, and tha t  i t  was necessary for him to strike for the protection 
of his life or to  save himself from serious bodily harm, they should ac- 
quit the prisoner: Held, that  such instruction was sufficiently explicit 
and not erroneous in tha t  it did not instruct the jury to acquit the de- 
fendant if he believed it necessary to strike, etc. 8. v. Ussery, 1177. 

5. I f ,  on a trial, the court omits any evidence favorable to the prisoner in 
his recapitulation and charge, i t  is the duty of the prisoner's counsel to 
call i t  to the attention of the court in time to  enable i t  to  correct the 
omission; for, a f ter  verdict, a n  exception grounded on such omission will 
not be sustained. Ib .  

6. I t  is not necessary, in the absence of a special request, for  the trial judge 
to recapitulate all  the evidence in his charge to  the jury, and if the 
prisoner desires the entire testimony or any portion to  be repeatgd to the 
jury, he must make the request in ap t  time and before verdict. If  no 
such instruction is asked, the failure to ~ e p e a t  the entire testimony is not 
error. Ib .  

7. Where, in the trial of an action for trespass on land, the sole inquiry was 
whether the land described in the complaint was the same as  that'in- 
volved in a former case between the same parties ( the judgment in the 
former being pleaded as  a n  estoppel in the pending action), and the 
~vitnesses for the plaintiff, as  well as  the defendant, testified that the 
land was identically the same, i t  was proper for the tr ial  judge to in- 
struct the jury that  if they believed the evidence they should answer the 
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INSTRUCTIONS TO JURY-Contmued. 
issue "Yes," and, if they did not believe it, or had any doubt, to answel 
the issue "No." Wool a. Bond, I. 

8. Whenever the fraudulent character of a deed depends upon a variety of 
facts and circumstances connected with the transaction, involving the 
motive and intent of the parties, the general question of fraud must be 
left  to the jury with instructions as to  what constitutes fraud in lam. 
Hinton v. G~eenleaf, 7. 

9. An erroneous portion of an  instruction to  a jury is  not cured by the 
correct presentation of the law in another portion thereof. Williams v. 
Haid, 481. 

10. It is  not error to refuse instructions which assume that the jury "?nust," 
and not l'may," find the facts according to the corltentions of the party 
asking the instructions, where to do so would withdraw from the jury 
questions upon which i t  was their right and their duty to pass. Thomp- 
son v. Wznston, 662. 

11. An instruction to the jury which is so complicated, involved and confusing 
as  to  leave the jury in doubt whether an  adverse possession, sufficient to  
establish title in the possessor, must be thirty or fifty years, necessitates 
a venire de IWVO. Alexai~der v. Gibbon, 796. 

12. Where, i n  the trial of an  action to  set aside a transfer of property as  
fraudulent, the testimony tended to  excite suspicion and to show certain 
badges of fraud, challenging inquiry, though not raising an  actual pre- 
sumption of the fraudulent intent, i t  v a s  proper for the trial judge to 
mention the circumstances and to imtruct the jury that  they might con- 
sider such circumstances, in connection with all other circumstances, as  
bearing upon the question of intent. Wolf v. Arthur, 890. 

13. On an  indictment for  murder the omission of the judge to explain to  the 
jury the application of the testimony to  the theory of murder i n  the 
second degree is error. S. v. Tl~omas, 1113. 

14. On the trial of a criminal action against a husband in which he and his 
wife were witnesses on his behalf, i t  was error to  instruct the jury that, 
because of such relationship and the witnesses' interest in the result of 
the action, the jury should carefully scrutinize the testimony and receive 
i t  with grains of allowance, without adding that, if the jury believed 
the testiniony of the witnesses, they were entitled to  full credit, notmith- 
standing their relationship and interest. S. v. Collins, 1203. 

ISSUES, 495, 959. 
1. It is not error to refuse to  submit an  issue tendered when those submitted 

by the court are sufficient to  admit evidence of their several contentions 
and to  meet the merits of the issues raised by the pleadings. Bradsher 
v. Hightower, 399. 

2. I n  cases based upon alleged negligence, i n  which contributory negligence 
is pleaded, where the pleadings and testimony are of such a character 
a s  to justify it, the issues should include the questions of negligence of 
defendant, contributory negligence of plaintiff, and whether defendant 
could have avoided the injury by the exercise of ordinary care, notwith- 
standing plaintiff's negligence. I b .  
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3. I11 all cases mhich necessitate the application of intricate questions of law 
to the facts, the issues should be so framed as to admit of a clear under- 
standing by the jury of the various aspects in which the law applies 
to the different conclusions properly deducible from the testimony. 
Baker v. R. R., 1015. 

4. 411 issue which there is  no evidence to support should not be submitted to 
the jury.. Ellerbee v. R. R., 1024. 

5. I n  actions for  damages, where negligence is alleged, and contributory neg- 
ligence is  pleaded as a defense, issues as  to  negligence, contributory neg- ' 
ligence, and amount of damages are  enough. It is not error to refuse 
to  submit a n  issue as  to whether the injury could have been avoided by 
defendant, notwithstanding plaintiff's contributory negligence, as that  
can be explained in the charge. Ib. 

6. Where the questions of negligence, contributory negligence, and whether 
injury might have been avoided notwithstanding the contributory negli- 
gence of the person injured, all arise, i t  is  proper to  submit three dis- 
tinct issues involving these propositions separately. And where the 
eridence justifies it, and plaintiff requests that  the issues be thus sub- 
mitted, i t  is error to refuse to do so. Nathan v. R. R., 1066. 

JOINDER O F  ACTIONS I N  TORT AND EX CONTRACTU, 287, 311, 323. 

JOINDER O F  SEVERAL CAUSES OF ACTION. 
1. Under section 267 (1) of The Code, which provides that.severa1 causes of 

action may be joined in the same complaint where they all arise out of 
the same transaction or transactions connected with the same subject 
of action, a cause of action for a tort may be joined with one ~ O P  the 
enforcement of an  equitable right. Benton v.  Collins, 196. 

2. A complaint is not demurrable for  misjoinder of independent causes of 
action, which seeks to  recover damages for  personal injuries and also to 
set aside a deed as  fraudulent and to have the land sold to pay plain- 
tiff's recovery. Ib .  

JUDGE, DISCRETION OF, 758, 761. 
May direct verdict in civil cases, when, 1, 361. 

JUDICIAL SALE. 
A purchaser a t  a judicial sale, if not a party to the proceeding, is  not bound 

to look beyond the decree, if the facts necessary to  give jurisdiction ap- 
pear on the face of the proceedings. I f  there has been an  irregularity 
or the jurisdiction has been improvidently exercised, i t  will not be cor- 
rected a t  his expense. Herbin a. Wagoner, 656. 

Of iilfants' lands, 712. 

Innocent purchaser at, protected, 712. 

JUDGMENT. 
1. A. judgment is void, not voidable, if the c0ur.t has no jurisdiction of the 

subject-matter of the action, and the assent or neglect of a person can- 
not confer on the court power to render the judgment. Springer u. 
Shavender, 33. 
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2. A judgment may, by consent, be rendered during vacation. Bn117; v. 
Gilmer, 668. 

3. A judgment, when signed, with the consent of the parties, by the judge 
in a county other than that  in mhich the actioii is pending, is valid. Ib .  

4. Where a summons in a n  action was regularly issued and a verified com- 
plaint filed for a sum certain, and no answer mas filed and an  agreement 
was made by the defendants that  if judgment should be taken against 
them by any other creditor, or if the debt should not be paid by a time 
certain, then judgment should be entered in favor of plaintiff a t  term 
or i n  vacation for  the amount demanded in the complaint, and no fraud 
mas suggested: Held, that  a judgment rendered upon the happe~ling of 
both the contingencies stated is valid, and callnot be attacked by other 
creditors whose jud~men t s  were rendered a t  or about the same time, but 
docketed later. Ib.  

5 .  While the purchaser of land under a junior judgment may not collaterally 
attack prior judgments for irregularity, he may do so if they are void 
because of being rendered without service of process, i n  any mode pre- 
scribed by law. Bernhardt v. Brown, 700. 

6. A judgment, when collaterally attacked, will be presumed valid in the ab- 
sence of a transcript of the proceedings in mhich i t  mas rendered. Ib. 

JUDGMENT BY DEFKULT AND INQUIRY, 928. 
I n  a n  action on an  official bond, on failure of a defendant to ans~r-er, a judg- 

ment entered against him on default cannot be final, since the action is 
not fo r  the breach of a n  express or implied contract to  pay a definite 
sum of money fixed by the terms of the bond, or ascertainable therefrom 
(section 385 of The Code), but must be "by default and inquiry" (sec- 
tion 386 of The Code). Battle v. Baird, 854. 

JUDGMENT CREDITOR. 
1. Where a deed was executed by B. to T., but was deposited n i t h  F., the 

holder of a prior mortgage on the land, with the understanding that i t  
should not be registered until the purchase price was paid, which price 
when paid should be applied to the payment of the mortgage, such mort- 
gage, when so paid, will not be kept alive for the benefit of the grantee 
in order to subrogate him to the rights of the mortgagee, which existed 
a t  the date of the deed, as against a judgment creditor of the grantor 
whose judgment mas obtained and docketed betr~een the execution and 
registration of the deed. l'arboro ?j. Micks, 162. 

2. I n  such case, the grantee is not entitled to have a sale under execution on 
such judgment enjoined, inasmuch as  his right to compensation for  bet- 
terments can be adjusted when the purchaser a t  the execution sale brings 
his action of ejectment. Zb. 

JUDGMENT, ESTOPPEL BY. 
I t  is  only where a judgment is  rendered by a court having jurisdiction that 

i t  is available as  a plea in bar. S. v. Zvie, 1227. 

JUDGMENT, INTERLOCUTORY, 839. 
An interlocutory judgment, as to  which no assignment of errors excepted to 
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JUDGMENT, INTERLOCUTORY-Continued. 
on the trial is  set out or appears on the record of the appeal from the 
final judgment, will not be considered. Shields v. MoNeill, 590. 

Must be printed in  record, otherwise appeal from will be dismissed, 129. 

JUDGMENT NON OBSTANTE VEREDICTO. 
1. Judgment non obstante veredicto is only proper where the plea confesses 

a cause of action and sets up insufficient matter in avoidance. A motion 
for  such judgment mill not be considered by the Supreme Court if made 
for the first time in that  Court. Sutton v. Walters, 495. 

2. It seems that  a defendant can make the point t ha t  the complaint does not 
set out a cause of action, or entitle plaintiff to  such relief as  he demands, 
by a motion for judgment non obstaiite veredicto, which mill be treated 
as  a demurrer. Hall  v. Lewis, 509. 

JUDGMENT OF JUSTICE O F  T H E  PEACE. 
1. A judgment of a justice of the peace when duly docketed i n  the office 

of the Superior Court clerk becomes a judgment of tha t  court to  all 
intents and purposes, and is a lien upon all of the real estate of the de- 
fendant in the county. Dysart v. Brandreth, 968. 

2. A judgment of a justice of the peace does not become dormant by the 
failure to issue execution thereon pending an  appeal from the judgment 
where bond has been given to stay. Ih .  

Of Superior Court clerk, when void, 152. 

.TUDGMENT, SETTING ASIDE FOR EXCUSABLE NEGLECT. 
Plaintiffs and defendants, who have been served with process in a n  action, 

are deemed to have legal notice of all proceedings in the action a t  the 
regular term of the court, and cannot, after  lapse of a year from the 
entry of a judgment, have i t  set aside under section 274 of The Code. 
Sluder v. Graham, 833. 

JURISDICTION. 
1. A judgment is  void, not voidable, if the court has no jurisdiction of the 

subject-matter of the action, and the assent or neglect of a person cannot 
confer on the court power to  render the judgment. Springer a. Shaven- 
der, 33. 

2. A judgment void for want of jurisdiction of the subject-matter cannot 
conclude any person, whether a party or stranger to  the proceeding, and 
may be attacked collaterally. Ib .  

3. Where administration mas granted upon the estate of a living man, sup- 
posed to be dead, and a decree for  the sale of the supposed decedent's 
land was made in a proceeding to which all  the children and heirs a t  
law were made parties, and the death of the supposed decedent Tvas alleged 
and admitted in the pleadings: Held, tha t  the decree mas void for want 
of jurisdiction as  against both the supposed decedent and his heirs, who 
mere made parties to  the proceeding, and the latter are not estopped 
from attacking the decree in a collateral proceeding. Ib. 

4. Where there has been a n  ouster, or where the defendant controverts the 
plaintiff's title, thereby admitting ouster, a cotenant may bring his action 
for partition to  term instead of before the clerk. Harris T. WrigJbt, 422. 

862 



INDEX. 

5. A contract made with the local agent of a foreign corporation maintain- 
ing  a n  office and agency and doing business in this State is a North 
Carolina contract, and the courts of this State liave jurisdiction of an  
action founded thereon, whether or not the plaintiff is a resident of this 
State. Roberts v. Life Ins. Co., 429. 

JURISDICTION I N  EQUITY. 
1. The Code does not take away from the Superior Courts the jurisdiction 

heretofore exercised by courts of equity. Barcello v. Hapgood, 712. 

2 .  By section 1602, The Code, the clerk and court in term have concurrent 
jurisdiction in the matter of ordering a sale of infants' lands upon peti- 
tion of their guardians. Ib. 

3. The Code, sec. 1590, requiring sales by guardians to  be publicly made, 
does not apply to sales made under direction of the Superior Court in 
exercise of i ts  general jurisdiction in equity. Ib. 

Of Justice of the Peace, 326, 964, 986, 989, 1096. 

JURISDICTION TO COKSTRUE STATUTE OX PETITION.  
Where a matter has become a quasi public question, and one of much concern 

to the several departments of the State government, this Court mill 
(following the case of Farthing u. Carrington, 116 N. C., 315, and the 
precedents upon which that  case was decided) entertain a petition for the 
construction of a statute and a contract made thereunder by State offi- 
cials. Stewart v. State, 624. 

JURY.  
I. I n  the absence of any allegation that  the sheriff acted corruptly or with 

paidtiality, in summoning the venire, or tha t  anything had been done 
affecting "the integrity and fairness of the entire panel,'' i t  is not a 
ground of challenge to the array that  the sheriff failed to summon several 
of the special cenne drawn from the jury box or tha t  the jury box was 
not revised by the county commissioners. S.  v. Stanton, 1182. 

2. When a special venile js exhausted mithout completing the jury, the court 
may (under section 1739 of The Code) order a further venire to  be 
summoned a t  once from the bystanders. Ib. 

JURY, INFERENCES WHICH MAY B E  DRAWN. 

I t  is  competent for the jury to be guided by their own reason, experience and 
observation in such cpestions as  within mhat distance and period of time 
a moving train can be stopped, or how f a r  a n  engineer can see an  ob- 
ject on the track with or without a headlight. I t  is idle to offer witnesses 
to couclude either courts or juries from inquiring whether a headlight 
helps an engineer to see or prevents his seeing. Lloyd v. R. R., 1010. 

Prorincc of, 1098. 

JURY, RIGHT O F  TRIAL BY, W H E N  FORFEITED. 
The demand for trial by a jury made when excepting to a referee's report 

must be confined to issues raised by the pleadings, and must specify the 
issue demanded to  be tried by a jury, either by tendering a formal one 
or stating as clearly mhat i t  is as if i t  had been formally drawn and ten. 
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JURY, RIGHT O F  TRIAL, WHEN FORFEITED-Continued. 
dered, otherwise such right to a trial by jury will be forfeited. Taylor 
v. Smith, 127. 

JURY, WAIVER OF RIGHT O F  TRIAL BY 
Where an  order of reference is made a t  plaintiff's request, or without objec- 

tion by him, the right to a tr ial  by jury is thereby waived and cannot 
be recalled except by consent of all parties. Collins v. Young, 265. 

JUSTICE O F  T H E  PEACE. 
1. A justice of the peace may, under section 645 of The Code, "in extraor- 

dinary cases," appoint anyone, not a party, to  execute his mandate, and 
his decision is  conclusive as  to mhen such "extraordinary cases" arise 
for the exercise of such pomer. 8. u. Wynne, 1206. 

2. The discretionary power to  anlend a complaint conferred upon a justice 
of the peace by section 908 of The Code is  not reviewable on appeal. 
S. v. Taylor, 1262. 

3. 9 warrant cannot be amended by striking out the offense charged and in- 
serting a nev and different offense. Ib.  

4. This Court cannot review the findings of fact  by the Superior Court on 
matters of costs, on appeal by a prosecutor from a judgment of justice 
of the peace taxing him with the costs of a warrant. Ib .  

3. This Court cannot reviex the findings of fact  upon which the judgment of 
the Superior Court is based, and nhere, on appeal, such facts are not 
set out in the transcript ~t mill be assumed that  the judgment was in 
accorclauce with the facts found, and the judgment will he affirmed. I b .  

6. The Code (sections 2014 ancl 2024) imposes upon the justices of the 
peace, as supervisors of roads in their respective townships, the duty of 
dividing the roads into sections, appointing overseers, allotting hands to  
the overseer, etc., but does not require them to  put and keep the public 
roads in order, i t  being the duty of the overseer to  superintend the hands 
and to put and keep the roads in order. 8. v. Britt, 1253. 

7. An indictment does not lie agaiust justices of the peace for failiug to put 
ancl keep public roads in order, and, if preferred against them, should be 
quashed. Ib .  

JUSTICE O F  T H E  PEACE, JURISDICTION OF, 326, 964, 1096. 
1. Attachment proceedings relating to personal property being only ancil- 

lary to the main action, a justice of the peace may entertain and try an  
interplea to  determine the title, although the value of the property ex- 
ceeds $50. Grambling v. Dickey, 986. 

2. Where, in an  action before a justice of the peace, the complaint can be 
construed as  being either for the tort or to  recover the money received by 
the defendant, i t  will be construed to be an action on the implied con- 
tract. Brit tain v. Payne, 989. 

3. Every intendment being in favor of jurisdiction, a n  action brought before 
a justice of the peace in which the complaint can be construed as  being 
either for the tortious taking of the property or to  recover the money 
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JUSTICE O F  T H E  PEACE, JURISDICTIOS-Continued. 
received by the defendant, will be construed to  be a n  action on the im- 
plied contract so as to preserve the jurisdiction of the justice of the 
peace. I b .  

JUSTICE O F  THE PEACE, REMOVAL O F  CAUSE. 
Under The Code, see. 907, it is the duty of a justice of the peace, upon affida- 

vit and motion for  a removal being filed, to  remove the case to  another 
justice residing in the same township. If  there be no other justice in 
the same township, he can remove the case to  the justice of some neigh- 
boring township. I f  the case is removed to a justice of a neighboring 
to~vnship when there is  another justice in the same township in which 
the action commenced, the justice to whom the case is  thus removed has 
no jurisdiction and his judgment is void. X. v. Icie, 1227. 

LARCENY. 
I n  the tr ial  of an  indictment for larceny of money given to  the prosecutrix 

by defendant, it was error to admit evidence tha t  defendant had seduced 
her under a promise of marriage, such evidence not showing tha t  defen- 
dant had been compelled to give her the money on account of the seduc- 
tion, or that  he gave i t  to  her grudgingly or unwillingly. Nor in such 
case was evidence admissible as to defendant's inability (he being a 
married man) to  make good his promise of marriage. S. v. Fmaier, 1257. 

LATENT DEFECT. 
A deed to a corporation is  valid, though there is a mistake or omission in the 

title, if it cah be shown what corporation was intended. Simmons v. 
Allison, 763. 

LAWS, AS PART O F  CONTRACT. 
Laws in  existence a t  the date of a contract are deemed to constitute a par t  

of the same, just as  though incorporated in it. Hutchins c. Durham, 457. 

LEGACIES. 
Personal legacies, 11-hether general or special, can only vest in the legatee by 

the assent of the personal representative in whom the law vests the title 
to all the personal estate of the deceased for payment of debts and neces- 
sary expenses of administration. Nicholson v. Commissioners, 30. 

LEGAL DISCRETION. 
The appointment of a receiver is not a matter of positive right, but rests i n  

the sound legal discretion of the judge, who will take into consideration 
the nature of the property and the effect of granting or refusing such 
an-application upon the material interests of the respective parties t o  
the controversy. Whitehead v. Hale, 601. 

LESSOR AND LESSEE.  
1. Before a mechanic's lien can attach, there must exist the relation of 

creditor and debtor-a debt must be created before a lien can attach. 
Boone v. Chatfield, 916. 

2. Where the contract of lease of a hotel provided tha t  the lessee should 
make and pay for  repairs, and deduct the cost thereof from the rent, and 
required the lessee to deposit in a bank a sum out of which the cost of 
repairs should be paid, and provicled that no liens should be created on 



LESSOR AND LESSEE-Continued. 
the property for  such repairs, and the lessee mas ejected for non-payment 
of rent:  Held, tha t  a mechanic's lien cannot be enforced against the 
property of the .lessor for repairs made for the lessee-the remedy of 
the mechanic being against the lessee, to whose contract with the owners 
the plaintiff should have looked. Ib .  

LESSOR AND LESSEE, RAILROADS, JOINT LIABILITY OF. 
The lessor and lessee of a railroad are both liable for  the negligence of the 

lessee to the extent determined by this Court in Logan v. R. R., 116 N. 
C., 940. Tillett v. R. R., 1031. 

L IABILITY O F  HEIR FOR ANCESTOR'S DEBTS. 
1. A judgment against the personal representative on a debt of his intestate 

is an  estoppel upon the real representative, and in the absence of fraud 
or collusion is  not open to  a plea of the statute of limitations on the 
part  of the real representatives. Lee v. McEoy,  518. 

2. I f  a n  action is brought by a creditor against the personal representative 
of his deceased debtor within seven years, etc., but by delays in the 
courts judgment is not obtained until after  seven years, the real repre- 
sentative is  not protected by the statute of limitations when i t  is sought 
to subject the decedent's lands to  the payment of such debt. Ib .  

3. Upon the death of a debtor, the creditor's remedies are primarily against 
the personal representative; he cannot maintain a n  action against the 
real representative until the personal estate has been exhausted; or, if 
tha t  has been wasted, until the bond of the persbnal representative has 
been exhausted; but he may sue both the personal and real representative 
in one action in order to  avoid circumlocution. Ib.  

4. I t  is  the duty of the personal representative to take appropriate steps to 
subject the real estate of decedent to the payment of debts. I f  he is 
derelict in this matter, the creditor has a remedy to enforce a sale of 
the real estate under sections 1436, 1474, The Code. Ib. 

LICENSEES AKD TENASTS.  
Persons occupying stalls in a town market house, under license from the 
town, are not tenants, but licensees merely. They do not acquire the 
rights of tenants from year to year by being permitted to hold over af ter  
the period covered by their license has expired, and may be summarily 
ejected a t  the discretion of the proper authorities. Hutchins v. Durham, 
457. 

LICENSE TAX. 
1. The Legislature had the power to levy the tax on peddlers provided in 

section 28, chapter 116, Laws 1893, and to provide the method of collec- 
tion and enforcement set forth i n  the Machinery Act of 1895. Range 
Co. v.  carve^, 328. 

2. Foreign corporations can only do business i n  this State by virtue of the 
rules of comity, under which rules they cannot be accorded greater privi- 
leges than citizens of the State. Ib.  

3. The tax imposed on peddlers by the Revenue Act of 1895, as  i t  makes no 
discrimination in favor of citizens of this State, is  valid, and not in 
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LICENSE TAX-Continued. 
violation of the Federal protection of interstate commerce guaranteed by 
the Constitution of the United States. Ib .  

4. Quere, if the counties have power to lexy a peddler's tax under chapter 
116, section 28, Laws 1895. Ib .  

5. The proper procedure to test the validity of a tax is  to pay i t  and sue 
to recover i t  back. Schaul v. Charlotte, 733. 

6. The charter of the city of Charlotte, by section 37, which provides: 
"Taxes for city purposes shall be levied on real and personal property, 
trades, licenses and other subjects of taxation as  provided in section 3, 
Article V, of the State Constitution," authorizes a license tax of $250 
per annum on the business of pavnbroking. Ib .  

7. Broker& and pawnbrokers constitute distinct classes, and entirely differ- 
ent license taxes may be assessed upon them. Ib .  

L IEN,  LABORER'S, SUFFICIENCY O F  NOTICE OF, 266. 

L I E N  O F  JUDGMENT O F  JUSTICE O F  T H E  PEACE. 
1. A judgment of a justice of the peace when duly docketed in the office of 

the Superior Court clerk becomes a judgment of tha t  court to all intents 
and purposes, and is a lien upon all of the real estate of the defendant 
in the county. Dysart v. Brandreth, 968. 

2. Where an  appeal is taken from a judgment of a justice of the peace, and 
security is given to stay execution, the plaintiff is  not deprived of the 
right to  have i t  docketed in the Superior Court, nor is the lien of the 
judgment destroyed by the appeal and supersedeas bond. Ib .  

3.  A judgment of a justice of the peace does not become dormant by the 
failure to issue execution thereon pending an  appeal from the judgment 
where bond has been given to stay. Ib .  

L I E N  O F  LEVY FOR TAXES. 
1. Although a tax list when placed in the hands of a sheriff for  collection has 

the force of a docketed judgment and execution as  to real estate, i t  
creates no lien on personal property, until levied, as  against bona fGde 
purchasers for  value from the taxpayer's assignee for benefit of creditors. 
Shelby v. Tiddy, 792. 

2. Where an  assignee for  the benefit of the creditors of a taxpayer sells per- 
sonal property of his assignor, on which a tax had been assessed but not 
levied prior to the assignment, the proceeds in the hands of the assignee 
are  not subject to  garnishment for  the payment of the tax, but belong 
to  the creditors. Ib .  

LIEN,  PRIORITY OF, 162. 

L IEN,  SURRENDER OF, FOR MSTER'IALS, BY TAKING NOTE. 
1. Where a note or acceptance is  given on a precedent debt, the presumption 

i s  tha t  it was not taken by the creditor in payment of the debt, and 
the onus is  on the debtor to  show the contrary; otherwise, when the 
note or acceptance is taken conten~poraneously with the contracting of 
the debt. Delafield v. Construction Co., 105. 
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LIEN,  BURRENDER OF, FOR MATERIALS, BY TAKIXG NOTE-Continued. 
2. Where a waterworks construction company ordered pipe from a manufac- 

turer, who replied that  he mould ship, but terms were "cash; immediate 
payment," and the company replied tha t  it would pay cash in  the fol- 
lowing manner-a banking house to which the company had sold the 
City of New Bern water~vorks bonds would accept the drafts of the pipe 
manufacturer payable a t  three months, with Meres t ,  for the amount of 
each month's delivery of pipe; and the terms were accepted by the 
manufacturer, whose drafts the banking house accepted and deposited 
bonds as  collateral: Held, that  the company was discharged from liability 
on the contract for  the pipe. Ib .  

LIXITATIONS,  STATUTE OF, 215. 
1. Where in  a trial of a n  action for  breach of warranty in a conveyance of 

right to cut timber, i t  appeared tha t  the plaintiffs learned of the defect 
in their title more than ten years before action brought, but were not 
interfered with, and stopped of their own accord, and afterwards, within 
a year before bringing the action, they resumed work, but, i n  obedience 
to notice from the true owner, desisted, and the owner took possession 
under his superior title: Held, tha t  the ouster took place, not when the 
plaintiff stopped work of his own accord, but when he did so upon being 
warned to  quit, and the statute began to  run from that  time. M k i e l l  v. 
Ruffin, 69. 

2. The statute of limitations does not run against an  idiot by reason of the 
excepting clause in section 163 of The Code. Outland v. Outland, 138. 

3. When property is  conveyed as security for an  existing debt, the debt may 
be enforced to  the extent of the security a t  least, although a t  the time 
of the conveyance the debt was barred by the statute of limitations. 
Taylor v. Hunt,  168. 

4. The statute of limitations i~ suspended by The Code, sec. 162, in the fol- 
lowing cases: (1) When the person against whom a cause of actiou 
exists becomes a nonresident, whether he remain continuously absent for 
a year or occasionally visits the State;  (2)  when such person retains 
his residence, but is  absent from the State continuously for one year or 
more. Lee v. McEay, 518. 

5.  I f  a party is  a nonresident of the State where the cause of action accrues, 
the "return to  the State," specified in section 162 as  necessary to put 
the statute of limitations in motion, is  a return anirno manendi, not a 
casual appearance in the State, passing through it, or even making a 
visit here. Ib.  

6. A judgment against the personal representative on a debt of his intestate 
i s  a n  estoppel upon the real representative, and in  the absence of fraud 
or collusion is  not open to a plea of the statute of limitations on the part 
of the real representatives. Ib.  

7. I f  a n  action is  brought by a creditor against the personal representative 
of his deceased debtor within seven years, etc., but by delays in the corirt's 
judgment is  not obtained until after  seven years, the real representative 
is  not protected by the statute of limitations when i t  is  sought to subject 
the decedent's lands to the payment of such debt. Ib.  
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LIMITATIONS, STATUTE OF-Cont~nued. 
8. The decision in Syme v. Badger, 96 N.  C., 197, as  to the seven-year statute 

of limitations seems to have been founded upon a mistaken line of reas- 
oning, and having been several times doubted in former decisions, is now 
positively overruled, as  is also the case of Andres v. Powell, 97 PIT. C., 
15.5. The ruling in  Syme u. Badger would bar a cause of action before 
the right to sue on it had accrued. Ib.  

9. I n  computing the number of years of an  adverse possession, the periods of 
occupancy by the ancestor and the heir respectively should be added 
together. Alexander v. Gibbons, 796. 

10. Sections 136 an8  137 of The Code being repealed by chapter 113, Laws 
1891, the time between 20 May, 1861, and 1 January, 1870, is  no longer 
to  be omitted in  computing time as  regards statutes of limitation, ex- 
cept in actions commenced prior to 1 January, 1893. Ib.  

11. There is  no statute or judicial ruling in this S t a t e  which makes a n  alle- 
gation of possession vitally essential to  a petition for partition, except 
the decision in Alsbrook a. Reid, 89 N. C., 151, which case is  overruled 
on that  'point. Ib .  

12. The acknowledgment necessary to amount to a new promise to pay a 
debt barred by the statute of limitation must manifest as  strong and 
convincing a n  intention to renew the debt as  if there had been a direct 
promise to  pay it. Wells v. Hill, 900. 

13. A promise to  pay a debt barred by the statute of limitation must not only 
be in writing and extend to the whole debt, but must be unconditional 
and to pay in money and not in something else of value. Ib. 

14. Where the maker of a note wrote to the holder, after  it had been barred 
by the statute of limitation, saying tha t  he would not give a mortgage 
as  security, but tha t  he had notes on which he expected to realize suffi- 
cient to  pay all he owed; that  he expected to pay every dollar of the 
note, though he supposed the holder purchased i t  for much less than i t s  
value, and tha t  if the holder mould give him time he would pay the 
note with other notes he had:  Held, not to  be a sufficient acknowledg- 
ment and new promise to pay the debt to remove the bar of the statute 
of limitations. Ib .  

LOST RECORDS. 
Where the original papers of the judgment roll are lost or destroye.d, but the 

rough minute docket of the court shorn that  a petition to  sell land for  
assets was filed, and the other dockets show memoranda of a n  order for  
publication for  nonresident defendants, that  an  order of sale was made, 
report of sale filed and judgment of confirmation, there is  a presumption 
of law, independent of the statute, The Code, sees. 69, 79, tha t  the pub- 
lication was made as  ordered, and proper proof of i t  filed before the 
judgment of sale was entered. Everett v. Newton, 919. 

MALICE, W H E N  PRESUMED AND HOW REBUTTED, 1131. 

XALICIOUX PROSECUTION. 
1. One who applies t o  a justice of the peace for a warrant for the arrest 

of another is  not liable, i n  an  action for malicious prosecution, for  the 
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MALICIOUS PROSECUTION-Continued. 
errors of law committed by the justice in issuing the warrant. Oakley v. 
Tate, 361. 

2. Where A. mortgaged property to B., stat ing a t  the time that  the property 
was free of encumbrances; and B., upon ascertaining this to be untrue, 
stated the facts to a justice of the peace and asked for an  appropriate 
warrant for A ' s  arrest, whereupon the justice issued a warrant against 
A. for  perjury, under which he was arrested: Held, that  B. was not 
liable to A. in an  action for  malicious prosecution. Ib.  

3. The defendant in an  action for  malicious prosecution may protect him- 
self by any additional facts tending to  show that the plaintiff was guilty 
of the crime charged against him, although defendant may not have 
known such facts when he began the prosecution. Thurber v. Loan 
Assn., 129. 

1. As manslaughter may be committed in various ways, and without the use 
of a deadly weapon, a defendant who was indicted and.tried for murder 
~ v i t h  a stick, and was convicted of manslaughter, cannot complain of the 
failure of the trial judge to instruct the jury whether the stick used 
was a deadly weapon. S. v. Ussery, 1177. 

2. Where, on a trial for  murder, the judge instructed the jury that  if they 
ve re  satisfied tha t  the prisoner reasonably feared the loss of his life 
or great bodily harm a t  the hands of the deceased, a t  the time he struck 
the blow, and that i t  mas necessary for  him t o  strike for  the protection 
of his life or to save himself from serious bodily harm, they should ac- 
quit the prisoner: Held, tha t  such instruction was sufficiently explicit 
and not erroneous in tha t  i t  did not instruct the jury to acquit the 
defendant if he believed it necessary to  strike, etc. Ib.  

MARKET STALLS, LICESSEES OF. 
1. 9 town ordinance, providing tha t  all licenses to  occupy stalls in a market 

house may be revoked a t  will, is  i n  force until repealed, and may be 
summarily~ enforced a t  the discretion of the authorities of the town. 
Hutchins v.  Durham, 457. 

2. Persons occupying stalls in a town market house, under license from the 
town, are not tenants, but licensees merely. They do not acquire the 
rights of tenants from year to  year >y being permitted to  hold over 
af ter  the period covered by their license has expired, and may be sum- 
marily ejected a t  the discretion of the proper authorities. Ib.  

3. Guests a t  a hotel, passengers on a car, holders of seats a t  a theatre, occu- 
pants of stalls in a town market house, and such like licensees, cannot 
maintain ejectment if evicted, but  can only sue for damages if wrong- 
fully turned out. Such persons' rights of occupancy are dependent upon 
proper behavior and decent conduct and obedience to reasonable rules 
and regulations of the proprietors, and for a breach of such implied 
conditions they may be summarily removed. Ib.  

4. Markets being a public necessity, a town has the implied power to estab- 
lish and regulate them. Ib.  
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MARRIAGE, WHEN VOID. 
1. To bring a case of unla~vful marriage within the proviso to section 1810 

of The Code, which prevents the courts from declaring a marriage void 
(except for bigamy, etc.), i t  must be shown not only that one of the 
parties is dead, but that cohabitation and the birth of issue followed 
the unlawful marriage. Ward v. Hailey, 55. 

2. The fact that a presumption which had arisen of the death of a woman's 
husband shields her from prosecution for bigamy upon marrying another, 
does not render the last marriage any the less bigamous or void if the 
first husband be in fact alive, nor is she entitled to any of the rights 
of widowhood under the second and unlawful marriage. Ib. 

MARRIED WOMAN. 
1. Where a married woman acquires the title to land before or after mar- 

riage, m-ithout any qualification or restriction upon her right of aliena- 
tion, she can dispose of i t  during her lifetime only in the way pointed 
out in the Constitution. (Article X, sec. 6.) Kirby v. Boyette, 244. 

2. The words ' 'for the sole and separate use, ' ' or equivalent language, quali- 
fying the estate of a trustee for a married woman, must be construed 
as manifesting the intent on the part of the grantor to limit her right of 
alienation to the mode and manner expressly provided in the instrument 
by which the estate is created. Ib.  

Contract of, 271. 

MASTER AND SERVANT. 
1. 9 master owes to his servant the duty of using ordinary care to procure 

sound and safe appliances, and is answerable when the servant is in- 
jured by defective ways, implements, machinery or appliances, if a proper 

. inspectioil could have remedied the defect and prevented the injury. 
Chesson v. Lumber Co., 59. 

2. Carpenters employed by a master to inspect and repair, if necessary, a 
platforni used by an employee in loading and unloading lumber, are not 

' fellow-servants of the employee. I b .  . 
3. While an employee may not be culpable for obeying the orders of a vice- 

principal, he is guilty of negligence if he does an act involving danger in 
disobediknce to such orders. He cannot recover for an injury resulting 
from such disobedience. To hold otherwise would be unjust, unreasonable, 
and therefore contrary to lax-. Styles v. R. R., 1084. 

MATERIALS FURNISHED TO CORPORATION. 
1. Debts of a corporation for labor performed or materials furnished to keep 

i t  "a going concern," have a priority over a mortgage previously re- 
corded, although the labor done or materials furnished do not add to the 
plant or enhance its value (The Code, see. 1255). Coal Co. v. Electric 
Light Co., 232. 

2. Coal furnished to and used by an electric light and power company to 
enable i t  to operate i ts plant is "material furnished" within the mean- 
ing of section 1255 of The Code. I b .  
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MECHANIC 'S L I E N  
1. Before a mechanic's lien can attach, there must exist the relation of 

creditor and debtor-a debt must be created before a lien can attach. 
Boone v. Chatfield, 916. 

2. Where the contract of lease of a hotel provided tha t  the lessee should 
make and pay for repairs, and deduct the cost thereof from the rent, 
and required the lessee to  deposit in a bank a sum out of which the 
cost of repairs should be paid, and provided tha t  no liens should be 
created on the property for such repairs, and the lessee was ejected for 
nonpayment of rent:  Held, tha t  a mechanic's lien cannot be enforced 
against the property of the lessor for repairs made for the lessee-the 
remedy of the mechanic being against the lessee, to  whose contract with 
the owners the plaintiff should have looked. Ib.  

MECHANIC'S LIE?;, ACTION TO ENFORCE. 
1. A proceeding to  enforce a mechanic's lie11 being in rem, the service of 

summons by publication is  authorized by section 218 (4) of The Code, 
if defendant cannot, after  due diligence, be found in the State, whether 
he is a nonresident or a resident. Bernhardt v. Brown, 700. 

2. I n  an  action to enforce a mechanic's lien, and in all other proceedings 
i n  rens, i t  is not necessary, as  in prceedings quasi i n  rem, ro acquire 
jurisdiction by actual seizure or attachment of the property, the mere 
bringing of the suit in which the claim is sought to  be enforced being 
equivalent to seizure. Ib .  

MENTAL CAPACITY. 
1. The capacity or incapacity to make a deed or contract is a question of 

fact  for  the jury and not one of law. Williams v. Haid,  481. 

2. No presumption of incompetency to make a deed or contract is  raised by 
the lan- from advanced age or feeble health of the grantor. I b .  

3. I n  the trial of a n  issue as to  ~vhetber a grantor a t  the time of executing 
a deed \ \as of sound mind and disposing memory, i t  x a s  error to charge 
tha t  "if the jury believe that the grantor was 64 years of age, was 
suffering from physical .disease, which had developed four years pre- 
vious thereto, n-hich had grolvn in  strength and virulence up to the time 
of the execution of the deed, and from the effect of which he died three 
months thereafter, and that  his old age and physical infirmity had weak- 
ened his mind: then the deed being a bounty and made without consider- 
ation, there arises the presumption of law that  he was incompetent to 
execute the deed, and the burden is upon the defendant (grantee) to 
satisfy the jury that  he r a s  competent." Ib.  

MILITIA, STATE, 486. 
See State Militia. 

MISJOINDER O F  ACTIONS. 
1. Under section 267 (1) of The Code, which provides tha t  several causes 

of action may be joined in the same complaint where they all arise out 
of the same transaction or transactions connected with the same subject 
of action, a cause of action for a tort  may be joined mith one for the 
enforcement of an  equitable right. Bentolz v. Collins, 196. 



INDEX. 

NISJOINDER O F  ACTIONS-Contznurd. 
2. A c~mplain t  is not demurrable for misjoinder of independent causes of 

action, which seeks to recover damages for personal injuries and also 
to  set aside a deed a s  fraudulent and to have the land sold to pay plain- 
tiff's recovery. Ib .  

MIXJOINDER O F  PARTIES.  
A misjoinder of unnecessary parties is surplusage and is not a ground of 

demurrer. Sullivan v. Field, 358. 

MISTAKE, 737. 
Clerical, in registry of mortgage, 1.56. 

MORTGAGE. 
1.  A mortgage is  a contract and the parties may affix such terms and con- 

ditions as  they see fit, provided creditors or others interested a t  the time - 
are not affected thereby. McIver v. Smith, 73. 

2. When property is  conveyed as  security for an  existing debt, the debt mag 
be enforced to the extent of the security a t  least, although a t  the time 
of the conveyance the debt was barred by the statute of limitations. 
Taylor v. Hunt, 168. 

Clerical mistake in  registry of, 156. 
Foreclosure of, by building and loan association, 173. 
I n  lieu of bond, 573. 

MORTGAGE OF COUNTY LAND. 
1.  County commissioners have no poner to sell property held for  corporate 

purposes mhere i t s  alienation would tend to embarrass or prevent the per- 
formance of i ts  duties to the pubhc; and, hence, they have not the right 
to mortgage county land to secure bonds issnecl to build a courthouse 
thereon. Pnughx v. Cornmzss~oizers, 636. 

2. Power to sell is  not a power to  mortgage; and, hence, express authority 
conferred by statute upon county commissioners, without consent of the 
justices of the peace of the county, to sell real estate of the county, a t  
a fair  price, does not imply pomer to encumber the same by mortgage. Ib.  

XORTGAGE, POWER O F  SALE UNDER. 
1.  The attempted sale of land under a mortgage by the heir of the mort- 

gagee is without authority and conveys no estate, though ~t seems that  
the purchaser a t  such sale, if acting in  good faith, may be subrogated 
to the rights of the mortgagee. Atkz~zs v. Crumpler, 532. 

2 .  The sale of land under a power contained in a mortgage, in order to be 
valid must be made in  strict compliance with the terms of the pomer, aud 
must be openly and fairly conducted. Ib .  

XORTGAGE BY CORPORATION. 
1.  Debts of a corporation for labor performed or materials furnished to 

keep i t  "a  going concern," have a priority over a mortgage previously 
recorded, although the labor clone or materials furnished do not add to 
the plant or enhance its value (The Code, see. 1255) .  Coal Co, v. Electric 
Light Co., 232. 

2 .  Coal furnished to  and used by an  electric light and power company to  
enable i t  to  operate i ts  plant is "material furnished" within the mean- 
ing of section 1255 of The Code. Ib. 
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The holder of a debt secured by mortgage or deed of trust, having two reme- 
dies-one in personam for  the debt and the other in rem to subject the 
mortgaged property to  i ts  payment-can pursue either remedy without 
waiving his right to resort to  the other. Silvey v. Axley, 959. 

MORTGAGE SALE. 
I. Where, in a complaint seeking to  enjoin a sale of several tracts of mort- 

gaged land, there is  no allegation tha t  there is  any dispute as  to the 
amount of any of the debts or tha t  either of the mortgaged tracts i s  
certainly of greater value than the mortgage upon it, or tha t  the debtor 
has proceeded to have his homestead allotted either under an  execution 
against him or by petition, the sale under the mortgage will not be 
enjoined in order that  a homestead may be allotted, since any surplus 
arising from the sale would still be realty in which tbe mortgagor could 
still assert his right to a homestead exemption. Montague u. Bank, 283. 

2. Where the assignee of a mortgagor seeks to enjoin the sale of the mort- 
gaged premises by the mortgagee and does not show that  any irreparable 
damage will accrue to the debtor thereby or tha t  there is  any reason why 
the mortgagee is  not a proper person to  sell, the court will not enjoin 
the sale and substitute a conmissioner of the court in lieu of the one 
designated in the mortgage to exercise the power of sale. Ib .  

3. The court will not order mortgaged land to be sold in  parcels, when such 
method is not stipulated for i n  the mortgage, unless some valid reason 
therefor is shown. Ib .  

MORTGAGOR. 
Insolvency of the mortgagor i s  not of itself sufficient ground for  appointment 

of receiver of mortgaged chattels. Whitehead a. Hale, 601. 

MORTGAGOR AND MORTGAGEE. 
1. I n  a n  action between the purchaser of a mortgagor's equity of redemption 

and a purchaser a t  a sale under the mortgage, for a n  accounting, etc., 
the plaintiff is not entitled to  judgment upon complaint and answer 
where the answer avers tha t  a t  the time of the sale there was an  amount 
due on the notes secured by the ao r tgage  equal t o  the amount bid by the 
purchaser a t  such sale. McIver v. Smith, 73. 

2. I n  an  action brought by the purchaser of a mortgagor's equity of reclemp- 
tion against a purchaser a t  the mortgagee's sale, for accounting and to  
be allowed to redeem, because of the invalidity of the sale, etc., the 
burden is  on the plaintiff to show that  a t  the time of the sale there 
was nothing due on the mortgage. Ib.  

3. A mortgage is a contract, and the parties may affix such terms and condi- 
tions as they see fit, provided creditors or others interested a t  the time 
are not affected thereby. Ib .  

4. The purchaser of a mortgagor's equity of redemption is not entitled 
to  personal notice of a sale under the power contained in the mortgage 
where the mortgage simply authorizes a sale "after advertising" in case 
of default. Ib .  

5 .  I n  the trial of such action, hearsay evidence as  to the value of the land 
is inadmissible. Ib .  

874 



INDEX. 

MORTGAGOR AND MORTGAGEE-Continued. 
6. One who holds possession of land under a bond for title does not hold 

adversely to his vendor in the absence of some hostile act on the part 
of the vendee under a claim of right with intent to assert such right 
against the vendor. Bradsker v. Hightower, 399. 

7. I n  s&h case the burden of proving adverse possession is on the vendee. Ib. 

8. A mortgagee who takes possession is held to a full and strict account for 
the rents and use of the property; for not only the profits actually re- 
ceived, but for the value of any reasonable and prudent use to which . 
he might have put the property without detriment thereto. Hinson v. 
Smith, 503. 

9. A mere permission granted to a mortgagor to take the property to his 
home is not such a stipulation as mill deprive the mortgagee of his 
legal right to take possession under his mortgage whenever he sees fit 
to do so. Ib. 

10. Where a mortgagee took possession of a horse covered by the mortgage, 
in consequence of mhich the mortgagor had to walk home and suffered 
from the cold during his walk: Held, that such suffering of the mort- 
gagor was too remote to be considered by the jury in an action for 
damages. I b .  

11. One who purchases and takes an assignment of a mortgage stands in the 
same relation to the mortgagor as did the original mortgagee; and his 
subsequent purchase of the equity of redemption from the mortgagor is 
presumed to be fraudulent and oppressive. Hall v. Lewis, 509. 

12. A mortgagor who conveys his equity of redemption to the mortgagee by 
absolute deed has a right to redeem, notwithstanding such deed, unless 
the mortgagee rebuts the presumption of fraud, which such a transaction 
raises in equity, by proving its bona fides; that is, that he had dealt 
fairly and openly with the mortgagor. Ib. 

13. A mortgagee who purchases the equity of redemption from the mortgagor, 
under circumstances which render the transaction one which will not be 
sustained in equity, has no right to compensation for betterments put 
upon the property after i t  was conveyed to him. He is held to notice 
of the invalidity of such a purchase and title. Ib. 

14. The purchaser of land subject to mortgage, who assumes the payment 
of the mortgage debt, becomes, as bet~veen himself and his vendor, the 
principal debtor, and the liability of the vendor (mortgagor) as be- 
tween the parties is that of surety. Woodcock v. Bostic, 822. 

15. I n  equity, a creditor may have the benefit of all collateral obligations for 
the payment of the debt mhich a person standing in the relation of a 
surety for others holds for his indemnity, and hence the assignee of a 
mortgage debt which has been assumed by the purchaser of the equity of 
redemption may, in foreclosure proceedings, have a deficiency judgment 
against such purchaser by praying for the equitable relief of subrogation. 
Ib.  

16. The written assumption of the mortgage debt by the purchaser of the 
equity of redemption in land, and his agreement with the mortgagor 
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MORTGAGOR AND MORTGAGEE-Continued. 
and mortgagee to pay the same, are entirely personal to such mortgagor 
and mortgagee, and cannot be assigned to  the purchaser of the mort- 
gage debt so as  to enable him to maintain an  independent action a t  law 
upon i t .  Ib .  

MUNICIPAL CORPORATIONS, 662. 

1.  The requirement of the Constitution that  all taxes shall be uniform does 
not prohibit a municipality, which is empowered to  tax  persons engaged 
in mercantile business, from classifying dealers i n  a particular kind of 
merchandise separately from those whose business i t  is  to sell other arti- 
cles falling within the same generic terms. Rosenbaum v. New Bern, 83. 

2. Under the police power belonging to a municipality by i ts  charter, or 
under the general law, it may require a dealer in second-hand clothing 
to turn i t  over to the city for  disinfection, a t  specified prices. Ib.  

3.  A municipality is not liable for damages caused by the enactment and 
enforcement of a valid ordinance. Ib .  

4. A municipality is liable for any injury caused by want of ordinary care 
and skill in making improvements to i ts  streets and side~valks, and for 
failure to exercise reasonable diligence to protect the omner of the 
abutting lot and the public against danger to  which they might reason- 
ably be expected to  be exposed. Willis v. New Bern, 132. 

5. Section 7.57 of The Code, requiring that  claims against municipal eorpor- 
ations shall be presented to the proper authorities and demand for pay- 
ment as prerequisites to a n  action to  enforce such claims, applies only to  
demands arising ex contractu, and not to those arising ex delicto. 
Shields u. Durham, 450. 

6. A municipal corporation is  held to notice of facts brought to the atten- 
tion of individual members of its governing body, when not in session. Ib.  

7. Notice to the agent is  notice to  the principal; and this rule of law is 
applicable to municipal corporations; but notice to certain petty offi- 
cials does not bring a case within the rules. Ib.  

8. A tovm is responsible in damages for the gross neglect of i ts  officials 
in the matter of providing suitable protection for  the health of persons 
confined in  the receptacles for prisoners. Ib .  

9. Where the charter of a city provides that  each street or portio~i of a 
street improved shall be a taxing district by requiring the total cost of 
improvement on each street or portion of street improved to be ascer- 
tained and one-third thereof assessed on the property abutting on each 
side of the street according to the frontage of each lot, and also pro- 
vides methods whereby each lot owner may contest the assessment: Held, 
tha t  such charter is  not in violation of section 9 of Article VII,  requir- 
ing all taxes to be uniform, or of section 3 of Article V, requiring a uni- 
form rule for taxing real estate according to  i t s  true value in money. 
Hilliard v. Asheville, 845. 

10.  Under such charter provisions the question of eminent domain, or taking 
private property fo r  public use, does not arise; and, since ample notice of 
the assessment i s  provided for, with opportunity for the lot oTvner to  be 
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MUNICIPAL CORPORATIONS-Continued. 
heard, i t  does not deprive the owner of his property without "due process 
of lam." (Section 1 of 14th Amendment to Constitution of United 
States and section 17, Article I, Constitution of North Carolina.) Ib.  

11. Such charter, in requiring that  the cost of the total improvement in such 
"taxing district" shall be ascertained and one-third thereof assessed 
upon property abutting on each side of the street within such district, 
and that  the city shall pay one-third of such cost, "the abutting land on 
each side assuming the liability hereinbefore created," cannot be con- 
sidered as limiting the liability of the property on each side of the 
street to  one-sixth of the cost, the meaning plainly being tha t  such 
liability of each abutting owner is  one-third of such total cost. Ib.  

12. Where a city charter prescribes special methods for contesting the validity 
and regularity of assessments for  street improvements upon the land 
of each abutting ow-ner, and provides for the payment of such assess- 
ments in annual installments, an  injunction will not lie to prevent the 
collection of the assessment, for  it is  i n  the power of the owner to pay 
an  installment and bring an  action for  i ts  recovery. Ib .  

13. Under the authority conferred upon towns by section 3799 of The Code, 
to make such by-lams, rules and regulations for the better government 
of the town "as they may deem necessary, provided the same be not 
inconsistent with this chapter or the laws of the land," the commis- 
sioners of a town have not power t o  enact a n  ordinance declaring i t  to  be 
"unlamful for any person to  abuse or insult any officer of the town, or 
member of the police, while in discharge of his duty," and idposing a 
fine of $25 upon one convicted thereunder. S. v. Clay, 1234. 

MURDER. 
1. The recent 'decisions of this Court upon the distinction between murder 

in the first and second degrees and manslaughter reviewed and distin- 
guished by AVERS, J. S. v. Thomas, 1113. 

2. On an  indictment for murder the omission of the judge to explain to  the 
jury the application of the testimony to the theory of murder in the 
second degree is error. Ib,  

3. Where a husballd beat his wife and she died in consequence-her neck being 
broken sonlehow in the scuffle-and during the beating the husband said 
he ~ rou ld  "take something and kill her," but in fact  used no deadly 
veapon in killing her, the use of the expression under the circumstances 
is not evidence of such a specific premeditated intent to take life as  will 
constitute murder in the first degree. Ib .  

4. The conmon-lam principle that, on trials for murder, malice is  presumed 
from the killing with a deadly weapon, and the prisoner has the burden 
to  rebut malice, is  modified by chapter 85, Laws 1893, only to the extent 
of making the killing, when nothing else appears, murder in the second 
degree instead of murder in the first degree. S. v. Wilcox, 1131. 

5 .  The prisoner must satisfy the jury of the facts and circumstances relied 
upon to rebut malice, but he is not held to  satisfy them beyond a reason- 
able doubt. Ib. 

6. I f ,  upon the whole testimony, i t  is manifest that  the presumption of malice 
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MURC IER-Contiwued. 
has been rebutted, and in no aspect of the testimony, if believed as a 
whole, can the prisoner be guilty of murder in the second degree, the 
court should so instruct the jury and direct them not to convict of a 
higher offense than manslaughter. E converso, the court may instruct 
the jury, when the testimony so warrants, that no evidence to reduce the 
homicide to an offense below murder is before them. Ib.  

Deceased, without any provocation, assaulted the prisoner with a deadly 
weapon, driving prisoner sixty or eighty steps, and then knocking him 
down. While prostrate on the ground, and while being beaten by de- 
ceased mith a club, the prisoner shot and killed deceased with a pistol. 
The killing, under such circumstances, was not murder in any degree, nor 
would the killing have been murder if prisoner had stood his ground in 
the beginning of the assault upon him and then shot deceased, and i t  was 
error in the court not to so instruct the jury. Ib.  

I n  the absence of any evidence of a conspiracy, if two persons are in- 
dicted for murder and the jury are in doubt as to which struck the fatal 
blow, they should acquit both; but, if a conspiracy between the prisoners 
is shown, they should both be convicted under such circumstances; for 
having conspired together to commit the crime, they are both principals, 
and i t  is immaterial to inquire which of the two actually struck the blow. 
S. v. Finley, 1161. 

I f  two persons conspire to vex, annoy and commit unlawful acts upon a 
third, and in the prosecution of their unlawful plans ofie of them kills 
'their victim, they are both responsible for such homicide, although their 
original object in conspiring together did not compass so great a crime. 
Ib .  

Now, as before the Statute of 1893 (dividing murder into two degrees), 
the killing being proved or admitted, malice is presumed and the burden 
is put upon the prisoner to establish, to the satisfaction of the jury, 
such facts and circumstances as ~ ~ 1 1  rebut malice and reduce crime from 
murder in the first degree to a crime of inferior grade. Ib.  

The instructions proper to be given on the question of murder or man- 
slaughter, as pointed out in S. v. Locklear, 1154, and 8. v. Thomas, 1113, 
approved. Ib.  

The killing with a deadly weapon raises a presumption of murder in the 
second degree, under chapter 85, L a m  1893. S. v. Dowden, 1145. 

Weighing the purpose to kill long enough to form a fixed design, and the 
putting of such design into execution a t  a future period, no matter how 
long deferred, constitutes premeditation and deliberation sufficient to  
sustain a conviction of murder in the first degree. But where the intent 
to kill is formed simultaneously with the act of killing, the homicide is 
not murder in the first degree. Ib.  

On the trial of J. and R. for murder, a witness for the State testified as  to 
a conspiracy between defendants; that R. and witness were in jail to- 
gether; and R. told witness that they had been his ruin; that he said he 
met three persons name& and had started home, and they begged him to 
come back with them to hunt certain boys, to get into an affray with 
them; that he had then turned, and went back mith them, and that was 



INDEX. 

his ruin. Defendant J. was not present during such conversation: Held, 
tha t  it was error t o  admit such testimony as  against J. S. v. Stanton, 
1182. 

NEGLIGENCE AND CONTRIBUTORY NEGLIGENCE. - 
1. A master owes t o  his servant the duty of usiug ordinary care to procure 

sound and safe appliances, and is answerable when the servant is in- 
jured by defective ways, implements, machinery or appliances, if a 
proper inspectioil could have remedied the defect and prevented the in- 
jury. Chesson v. Lumber Co., 59. 

2. Where plaintiff was injured while loading trucks ~ i t h  lumber because of 
defective stringers on a platform which he was required to  use, and in 
the  tr ial  of a n  action against his employer for damages there was evi- 
dence tha t  the defendant had employed carpenters to inspect and repair 
the  platform, and there was also evidence tha t  a n  ordinary inspection 
would have disclosed the defect, i t  was error to refuse a n  instruction 
tha t  it mas the duty of the carpenters employed for  the purpose to make 
a reasonably diligent inspection, and, if they failed to do so, defendant 
was guilty of negligence, and to  charge the jury, in lieu of such re- 
quested instructions, that, if the defendant provided in the beginning 
a safe a d  proper platform and appointed competent men to keep i t  so, 
i t  performed i ts  duty to plaintiff unless i t  actually knew of the defects 
or might, by reasonable diligence, have known of them. I b .  

3. It is error to  leave a jury to determine what is ordinary care or reasonable 
diligence under any given circumstances, and to decline to  give proper 
instructions which will enable them to apply "the rule of the prudent 
man" to given phases of the testimony. I b .  

4. Where, i n  the tr ial  of al? action involving the question of negligence, the 
facts are  admitted and not more than one inference can be drawn from 
them, the question tvhether there has bee11 negligence is for the court; 
but  where the eviflence is  conflicting, or where more than one inference 
can be drawn from it, the court should, upon proper request, instruct 
the jury whether, in any particular aspect of the testimony, there mas 
negligence as  alleged. I b .  

.5. A municipality is  liable for  any injury caused by want of ordinary care 
and skill in .making improvements to  i t s  streets and sidewalks, and for  
failure to  exercise reasonable diligence to protect the on-aer of the 
abutt ing lot and the public against danger to  which they might reason- 
ably be expected to  be exposed. Willis v. New Bern, 132. ' 

6. I n  the trial of a n  action against a city for  personal injuries, i t  appeared 
tha t  defendant ran a pipe, from a ditch in the street, under the sidewalk, 
into plaintiff's lot by her gate, where i t  excavated a sink-hole and placed 
a board cover over the hole. The plaintiff i n  passing out to  her lot 
stepped on the board, which gave way and she was precipitated into the 
excavation and injured: Held, that i t  mas for the jury t o  say whether 
plaintiff exercised reasonable care in venturing on the plank. I b .  

7. The driver of a fire-engine belonging to a town cannot be held to any 
more rigid rule of diligence in ascertaining and avoiding obstructions on 
the streets than a'ny other citizen of the torvn. Thompson v. Winston, 
662. 

879 
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NEGLIGENCE AND CONTRIBUTORY NEGLIGENCE-Continued. 
8. I n  the trial of an  action for injuries caused to the driver of a fire-engine 

by a defective street, the court could not assume, from the fact  that  
plantiff had previous knowledge of the defects, that  he actually saw and 
uilderstood the condition of the street a t  the time of the accident and 
recklessly disregarded the danger, since plaintiff was not required to  
carry about with him a map of obstructions, but had the right to assume, 
and to act on the assumption, that the defendant had discharged i ts  duty 
by removing the defActs. Ib.  

9. Where an engine is run a t  night with the tender in fr6nt and no head- 
light, and a person lying on the track is  injured, if the jury find that a 
headlight -would have enabled the engineer to  see the person on the track 
in time to have avoided an injury, then the failure to  provide a head- 
light and hare i t  a t  the front Tvas a continuing negligent omission of a 
duty, the performance of vhich mould have afforded the last clear chance 
to prevent the injury, and becomes the proximate cause of such injury. 
Lloyd u. R. R., 1010. 

10. I f  a person is  drunk and lying upon a railroad track, such negligenee is  
not deemed the proximate cause of a n  injury sustained from a moving 
train, if the engineer, by the exercise of ordinary care, could have seen 
him in time to have prevented the injury by the proper use of the 

appliances a t  his command. I b .  

11. I t  is competent for the jury to be guided by their own reasons, exper- 
ience and observation i n  such questions as  within what distance and period 
of time a moving train can be stopped, or how f a r  an  engineer can see 
an object on the track with or vithout a headlight. It is  idle to offer wit- 
nesses to co~lclude either courts or juries from inquiring vhether a head- 
light helps a n  engineer to see or prevents his seeing. I b .  

12. The rule, established by Piclcett 2'. R. R., 117 N. C., 616, and cases that  
have folloved a t  this term, v i th  reference to the "last clear chance" 
to avoid an  injury, affirmed. Ib .  g 

13. Where in action for  damages, based upon alleged negligence of defendant, 
the jury find that the plaintiff rvas injured by the negligence of the cle- 
fendant, and nothing to the contrary appears in the may of admissions of 
record, judgment must be entered for plaintiff. But where the jury 
also find that  plaintiff was guilty of negligence on his par t  which con- 
tributed to  his injury, the law will assume, in the absence of any further 
finding, tha t  plaintiff's contributory negligence was the proximate cause 
of his injury, and judgment must be entered against him. Baker u. R. 
R., 1015. . 

14. If the jury find that  defendant was negligent, and plaintiff was guilty 
of contributory neglige~ice, and further find that  defendant might, by the 
exercise of ordinary care, have avoided injuring plaintiff, notwithstanding 
plaintiff's negligence, judgment will be entered for  plaintiff. I b .  

15. One who exposes himself to danger by going on a railroad trestle or lying 
do~vn upon the track to  sleep, whether drunk or sober, is  guilty of neg- 
ligence. But such negligence is not deemed the proximate cause,of his 
injury when the engineer, by discharging the duty of watchfulness im- 
posed upon him by law, could subsequently have avoided the injury. Not- 
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NEGLIGENCE AKD CONTRIBUTORY NEGLIGENCE-Continzred. 
withstanding the drunkenness of one mho goes to  sleep on the track, 
the engineer must keep the same lookout for  his safety a s  that  of a 
cow or hog. Ib .  

16. A verdict finding defendant guilty of negligence, the plaintiff guilty of 
contributory negligence, and that  plaintiff v a s  entitled to  recover a cer- 
tain sum, entitles the defendant to judgment against the plaintiff. Ib. 

17. I n  actions for damages, rvhe1.e neyllgence is alleged, and contributory neg- 
ligence is pleaded as a defense, issues as to negligeace, contributory neg- 
ligenee, and amount of da~nages  are enough. I t  is  not erlor to refuse to 
submit an  issue as  to whether the injury could have been aGoided by 
defendant, notwithstanding plaintiff's contributo~y negligence, as  that 
can be explained in the charge. Ellerbe v. R. E., 1024. 

18. I n  the absence of ally e~idence  that ail injury might have been avoided, 
not~+ithstanding the contributoly negligence of the injured person, i t  is  
proper to instruct the jury that no damages can be recovered for  the 
death of one who could, by the exercise of ordinary prudence, have avoid- 
ed injury, but ~vhose intoxication prevented his exercise of such prudence 
and circumspection. Ib. 

19. The rule of the "prudent man" affirmed. Ib .  

20. The rule established by Tdlett v. R. B., 1031, as to vhen negligence alnl 
contributory negligence are pure questions of  la^^ to  be determined by the 
court upon a given state of facts, and when issues must be submitted to  
the jury v i th  appropriate instructions, affirmed. Ib.  

21. What is negligence is  a question of lax,  mhen the facts are undisputed. 
But where the facts are controverted, or more than one mference can be 
properly dram11 from them, i t  is the province of the jury to pass upon 
an  issue inrolving i t .  A mixed questiou of law and fact is then pre- 
sented, to be answered by the jury under the appropriate instructions 
from the judge as  to ~ the the r  negligence did or not exist under the vari- 
ous phases in which the facts are presented in the testimony. The same 
rule applies to  contributory negligence. Tzllett v. R. R., 1031. 

22. A witness will not be permitted to give his opinion as to whether negli- 
gence existed or not, or whether a thing was done in a neghgcut manner, 
as  that would be to invade the province of the jury. Ib .  

23. If  >he brakeman on a railroad fail  to apply the brakes when he has 
reasonable ground to  apprehend that injury vould lesult from such omis- 
sion, he is clearly culpable, and the railroad company answerable for 
any injury resulting from such negligence. Ib.  

24. A sudden, violent, unexpected and unnecessary movement of a passenger car 
while passengers are g e t t ~ n g  on it a t  a proper time and place is negli- 
gence per se. Ib .  

23. While uegligence and contributory negl~gence are quest~ons of lax\- to be de- 
termined by the court nithout a subnlission to  the jury, yet this is not 
always to be done. I f  there is  no disputed fact  arising from the evi- 
dence, and no dispute as to the truth of the evidence, and but one con- 
clusion can be deduced from it, theu the court should decide the yuestion 



INDEX. 

NEGLIGENCE AND CONTRIBUTORY NEGLIGENCE-Continued. 
as  upon demurrer, special verdict or case agreed. But vhere these con- 
ditions do not exist, or i t  depends upon how a party acted or did a 
thing, or for what reason he did i t ,  or what purpose he had in doing it, 
a question for the jury is presented. Ib.  

26. Where the questions of negligence, contributory negligeace, and whether 
injury might have been avoided notwithstanding the contributory negli- 
gence of the person injured, all arise, i t  is proper to submit three dis- 
tinct issues involving these propositions separately. And where the evi- 
dence justifies it, and plaintiff requests tha t  the issues be thus submitted, 
i t  is error to refuse to do so. Nathan v. By., 1066. 

27. While an  engineer is required to solve all reasonable doubts in favor of 
saving life, he is not required to provide against what he has no reason- 
able ground to anticipate. The legal obligation is  to take proper pre- 
caution to guard against what is the usual or justly expected conse- 
quence of one's acts-not against unexpected, unusual or extraordinary 
results. Little v. R. R., 1072. 

28. One who attempts to walk across a n  elevated trestle, so high a s  to make 
i t  dangerous to jump to the ground, is' negligent, and if injured by a 
train while crossing, the jury should find that  his injuries mere the result 
of his contributory negligence. Ib.  

29. Where an  engineer, seeing a person on a high trestle, reduced the speed of 
the train, but, upon such person's getting off of the track and into a 
place which he had seen others occupy with safety while trains passed, 
the engineer increased the speed of the train, i t  is error to refuse to  
call the attention of the jury to the question whether the position occu- 
pied by such person had proven a place of safety for others, and whether 
the engineer desisted from his efforts to  stop the train because he reason- 
ably supposed there was no longer any danger of causing an injury. Ib.  

. 30. I11 all the cases decided by this Court i n  which the omission to  improve 
the last clear chance to prevent injury is  held to be a proximate cause, 
the liability of the defendant railroad companies is  made to depend upon 
the question whether their servants negligently omitted to stop the train 
after plaintiff had placed himself in a perilous position. The same rule 
has been invariably applied to  the injury of animals exposed on the 
track; and the rule so established is approved and affirmed. Styles v. 
R. R., 1084. 

31. While an  employee may not be culpable for  obeying the orders of a vice- 
principal, he is guilty of negligence if he does an  act involving danger 
in disobedience to such orders. He cannot recover for an  injury re- 
sulting f romsuch disobedience. To hold otherwise would be unjust, un- 
reasonable, and therefore contrary to  law. Ib.  

32. A section hand got off of the track to  avoid a n  approaching train and in  
doing so stepped upon some loose earth that  had accumulated from time 
to time in a cut; the dirt gave way and he fell on the track and was in- 
jured by the train. It was error to  instruct the jury under these cir- 
cumstances tha t  the giving way of the dirt was the proximate cause of 
the injury, and that  the railroad company was liable for damages. By 
no conceivable act could the defendant's engineer have rendered the earth 
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NEGLIGENCE AND CONTRIBUTORY NEGLIGESCE-Continued. 
solid af ter  plaintiff got upon it, and the defendant was only liable if i ts  
engineer neglected to  use reasonable precautions to  prevent an  injury 
af ter  he saw the perilous position of plaintiff. Ib .  

33. I t  is  negligence for an  engineer of a moving train to  fail  to  give some 
signal of i t s  approach to  a crossing of a public highway, or a crossing 
habitually used by the public. Russell v. R. R., 1098. 

34. A person approaching a railroad crossing should diligently look out for  
approaching trains. A failure so to do constitutes contributory negli- 
gence. But a failure to  be on the lookout because of the omission of the 
servants of the railroad to give the usual and proper signals is not con- 
tributory negligence. I b .  

35. A persoil vho  drives up to a railroad crossing where gates are kept, mhich 
i t  is the custom of the railroad company to have closed when danger to  
the passage of vehicles may be expected, is  not negligent if he drive 
through such gates, when open, without stopping to  look or listen for the 
approach of a train. The same rule applies where i t  is the custom of the 
railroad company to keep sentinels a t  crossings to warn people of anti- 
cipated danger. I b .  

36. The relative rights and powers of the court and jury in  actions involving 
questions of negligence and contributory negligence may be defined thus : 
( a )  Where the facts are undisputed, and but a single inference can be 
drawn from them, i t  is the exclusive duty of the court to  defermine 
whether the injury was caused by the negligence of one or the con- 
current negligence of both of the parties. (b)  Where the testimony is 
conflicting upon any material point, or more than one inference may be 
drawn from it, i t  is the province of the jury to  find the facts or make 
the deductions. (c)  I t  is  the duty of the judge to instruct the jury 
when requested to  do so, whether in any given phase of contradictory 
evidence, or in case an  inference fairly deducible from the testimony, or 
any aspect of i t ,  should be drawn by them, either of the parties would 
be deemed culpable in law. ( d )  Where the testimony is conflicting, or 
f a i r  minds may deduce more than one conclusion from it, it is  the pro- 
vince of the jury, under instructions from the judge, to  determine whether 
either of the parties failed to  exercise reasoilable care, or to  use such 
diligence as a prudent man, i n  the conduct of his own affairs, would have 
exercised under all the surrounding circumstances. (e) It is  not the 
duty of the judge, without special request, to  instruct upon every pos- 
sible aspect of the evidence, or as  to every conceivable deduction of fact 
mhich may be drawn from it. Ib.  

See ' (Passenger. ' ' 
NEGLIGENCE O F  BANK DIRECTORS, 287, 311, 323. 

NEGOTIABLE INSTRUMENT, 671, 783. 
1. Where a note made payable to a bank wat executed and delivered by the 

principal maker to  the president, who received i t  individually and not as  
president, and advanced the money thereon, but did not discount it im- 
mediately a t  the bank, as  he intended to do, and forgot to  do so until 
two years thereafter: Held, tha t  the note being eventually discounted by 
the bank, the delay did not vitiate it, nor render the delivery to the bank 
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NEGOTIABLE INSTRUMENT-Contiwed. 
invalid, there being no evidence that the .sureties vere  prejudiced by such 
delay. Bank v. Couch, 436. 

2. Where a note made payable to a bank contained a provision that  the sure- 
ties should remain bound, notwithstanding any extension of time to the 
principal, and uotice of extension was waived, the fact  that  the note v a s  
not delivered to the bank for two years will not release the sureties. I b .  

3. A negotiable instrument deposited in a bank, endorsed "for collection," 
remains the property of the depositor, and the same rule holds nhen the 
written endorsement appears unrestricted, but, as a matter of fact (evi- 
denced by express collateral agreement or a tacit understanding to be 
reasonably inferred from the course of dealing between the bank and its 
depositors), the instrument is taken by the bank, not as a purchase, but 
for collection simply. Packing Co. v. Davrs, 548. 

4. The fact  that  a bank has given a depositor credit for the amount of a 
negotiable instrument, regularly endorsed, is not conclusive evidence that  
the bank had purchased the paper and was not a mere bailee thereof. I b .  

5 .  When a bank habitually credits a depositor's account with negotiable 
instruments endorsed to  it by such depositor, giving permission to the 
depositor to draw against such credits, but charges up to  the depositor 
all snch papers as are not paid on presentation, or deducts such items 
from the next deposit, snch a course of dealing stamps the transaction, 
with reference to  the title to instruments so endorsed, as  being unmis- 
takably a bailment for collection simply, and no greater title is rested 
in the bank. Ib.  

XEWLY DISCOVERED EVIDExCE. 
The admission of additional testimo~iy after the evidence is closed but be- 

fore a verdict is rendered, like a motion for a new trial for  newly dis- 
covered evidence, is a matter of uilrevie~~able discretion in the judge 
below. S. v. Jinzmerson, 1173. 

NEWLY DISCOVERED TESTIMONY, SUPREME COURT WILL GRANT 
NEW TRIAL FOR, WHEY, 104. 

N E W  PROXISE TO P A Y  DEBT BARRED BY STATUTE O F  LIAIITATIONS, 
900. 

S E W  TRIAL. 
The rejection of evidence of slight importance, and which is only cumulative, 

is not good ground for  a venire de ~roto.  S ,  v. Mace, 1244. 

NEW TRIAL AXD "REVERSED." 

1. When, on appeal, error is found as to the proceedings on the trial of a 
cause below, anterior to and including the verdict, this Court can only 
declare error and order a new trial, but xhen the error is  solely in the 
judgment rendered upon an  admitted or ascertained state of facts, then, 
and in such case on1J: can this Court order the judgment belo~r to be 
reversed. Bemkardt v. Brown, 700. 

2. This Court  ill not, on motion, ame~lcl i ts  judgment ordering a "nev 
trial," which x a s  based on errors of the court belov, anterior to and 
including the verdict, by directing the judgment to be "reversed," upon 
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N E W  TRIAL AND ( (REVERSED ' '-Co~~tinued. 
the assumption that the errors, for which the nen- trial is granted, are 
so vital that  the appellee mill, in defkrence to the ruling of this Court, 
submit to  a final judgment without amending his pleadings or adducing 
new evidenee. Ib.  

N E W  TRIAL FOR NEWLY DISCOVERED TESTIMONY, 104. 
1. I n  the discretion of this Court a motion for a new trial on account of 

newly discovered testimony mill be granted. C l a ~ k  c. Riddle, 692. 

2. The granting or refusal of a motion for a new trial for ne\vly discovered 
evidence, made in the Supreme Court, is  a matter of discretion for  which 
the Court will give no reason. Nathan v. R. R., 1066. 

N E W  TRIAL OK PART OF CASE, 1066. 
I n  a proper case the Supreme Court v i l l  grant a vewre do noso upon certain 

issues, leaving the verdict as to others unclisturbecl, and when that  course 
is taken no evidence bearing exclusively upon the issue left undistnrbed 
should be admitted in the lo~ver court. Tzllett v. B. R., 1031. 

'KONRESIDENT. 
1. The statute of limitations is suspended by The Code, see. 162, in the fol- 

lowing cases: (I) When the person against whom a cause of action 
exists becomes a nonresident, whether he remain continuously absent for  
a year or occasionally visits the Sta te ;  (2 )  ~vhen such person retains his 
residence, but is  absent from the State continuously for one year or 
more. Lee v. XcEoy, 518. 

2. I f  a party is  a nonresident of the State mhen the cause of action accrues, 
the "return to  the State," specified in section 162 as necessary to  put 
the statute of limitations in motion, is a return, ammo manendz-not a 
casual appearance in the State, passing through it, or even making a 
visit here. Ib.  

NOTICE. 
1. The purchaser of a mortgagor's equity of redemption is not entitled to  

personal notice of a sale under the po~ver contained in the mortgage 
where the mortgage simply authorizes a sale "after advertising'' i n  
case of default. NcIser  v. Smith, 73. 

2. Parties to an action are fixed with notice of all proceedings at regular 
terms of court. Sllztder v. Graham, 833. 

NOTICE OF SALE OF LAND FOR TAXES. 
1. Though by the Revenue Act of 1891 the sheriff is  directed to give notice 

by mail to  a taxpayer of the sale of his land for taxes, yet the failure to  
give such notice is  declared by the same act to  be an irregularity only, 
so f a r  as  the purchaser is concerned, and does not invalidate the deed for 
the land. Sanders c. Earp, 275. 

2. Semble, that  the sheriff would be liable to the owner of the lanil, in 
damages, for his failure to give the notice required by the statute. I b .  

KOTICE TO GUARANTOR. 
A guarantor is not entitled to  notice of the principal debtor's default from 

the holder of the guaranty mhen the principal debtor is  insolvent. Sulli. 
van v. Pield, 358. 
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OPINION O F  SUPREXE COURT, MOTlOX TO MODIFY, 321. 

ORAL AGREEMENT CONCERNING DEFICIENCY I N  LAND SOLD. 
An oral agreement to make good any shortage in quantity, entered into con- 

temporaneously v i th  the delivery of a deed for  land, i s  valid. Currie v. 
Hawkins, 593. 

ORDINANCE. . 

1. An ordinance imposing a license tax on all dealing in second-hand clothing 
i s  not i n  violation of section 3 of Article V of the Constitution, requir- 
ing such taxes to be uniform betmeen those belonging to the same class. 
Rosenbauna v. New Bern, 83. 

2. The fac t  that  a merchant is liable, under ordinance, to  a license tax for 
the privilege of selling general merchandise, will not exempt him from 
liability under a subsequent ordinance imposing a privilege tax for  
selling second-hand clothing, which was included as  general merchandise 
under the prior ordinance, although the aggregate of the two taxes ex- 
ceeds the limit prescribed by the charter. I b .  

ORDINANCE O F  TOWN VOID FOR UNREASONABLENESS. 
1. Municipal authorities, having power to abate nuisances, cannot absolutely 

prohibit a lawful business not necessarily a nuisance, but may abate i t  
when so carried on as  to  constitute a nuisance. S. v. Taf t ,  1190. 

2. While a town, under i ts  authority to  pass laws abating nuisances and for 
preserving the public health, may throw restrictions around the sale of 
second-hand clothing, by conlpelling fumigation and disinfection, or re- 
quiring assurances tha t  it has not been brought from infected places, 
etc., yet an ordinance prohibiting absolutely the importation and sale of 
second-hand clothing is  unreasonable, i n  that  it prohibits a bnsiness law- 
ful in itself and not necessarily dangerous, and is  therefore void. I b .  

3. The Code, sec. 3799, does not empover a town to pass an ordinance for- 
bidding one who sells liquor to occupy his olvn premises between certain 
hours. 8. v. Thomas, 1221. 

4. The extent to which legislative authority may be delegated by the General 
Assembly to municipal authorities discussed. Ib.  

See Municipal Corporations. 

OTHER CRIMES, WHEN CONPETENT TO SHOW, 1244. 

OTHER CRIMES, WHEN NOT COMPETENT TO SHOW. 
It is a rule of evidence, subject to  but few exceptions, that  evidence of a 

distinct substantive offense cannot be admitted in support of another 
offense. 8. u. Frazier, 1257. 

OUSTER. 
Where, i n  tr ial  of an  action for breach of warranty in a conveyance of right 

to  cut timber, i t  appeared that  the plaintiffs learned of the defect in 
their title more than ten years before action brought, but were not inter- 
fered with, and stopped of their own accord, and afterwards nithin a 
year before bringing the action, they resumed work, but, in obedience to 
notice from the true owner, desisted, and the owner took possession under 
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OUSTER--Continued. 
his superior title: Held, that the ouster took place, not when the plain- 
tiff stopped work of his own accord, but when he did so upon being 
warned to quit, and the statute began to run from that time. MizzeZl v. 
Rufin, 69. 

PAROL CONTRACT FOR SALE OF LAND. 
1. A parol contract for the sale of land will be enforced if i t  is not denied. 

I f  i t  is denied, i t  cannot be proved under the statute 'of frauds. Ball v. 
Lewis, 509. 

2. The statute of frauds (The Code, see. 1554) can only be taken advantage 
of by pleading it. But, if an oral contract is alleged in the complaint 
and denied by the answer, and a different contract set up in the answer, 
oral evidence of plaintiff's claim will be excluded. Williains a. Lumber 
Co., 928. 

PAROL TRUST. 
I. In  order to establish a parol trust under an allegation that defendant pur- 

chased plaintiff's land at  an execution sale with the agreement that the 
title should be held in trust for plaintiff, the plaintiff must prove an 
agreement to buy, entered into by the defendant before or a t  the sale. 
The agreement must be made before the purchase is actually made. 
Eelly v. McNeilZ, 349. 

2. Par01 agreements of this character, made after the purchase, are void 
under the statute of frauds, whether made the next moment or the next 
year after the purchase. Ib. 

3. Strictly speaking, any agreement that is relied upon to engraft a trust 
upon what appears upon its face to be an absolute deed, though i t  ac- 
company the act of buying, must be made in advance of the transmis- 
sion of any interest in the subject-matter. Ib. 

PARTIES. 
1. Every aetion must be prosecuted by the party in interest, and, hence, in 

a quo warranto, while i t  need not appear that the relator is a contestant 
for the office, it must appear from the complaint that he is an inhabi- 
tant and taxpayer of the jurisdiction over vhich the officer whose title 
is questioned exercises his duties and powers. Hines v. Pann, 3. 

2. Where, in an action of quo warranto, i t  does not appear that the plaintiff 
has any interest in the aetion, i t  will, on motion, be dismissed in this 
Court. Ib. 

3. A single depositor may maintain an action, in his own name, against the 
directors of a bank for the loss of a deposit resulting from their fraud, 
neglect or mismanagement. Tnte w. Bates, 287. 

4. I n  an action against the directors of an insolvent bank for the loss of a 
deposit resulting from their fraud, neglect or mismanagement, neither the 
bank nor its receiver is a necessary party, and hence i t  is not necessary 
for the complaint to allege that the bank or receiver had been requested 
and refused to bring the action. Ib. 

5. Bank directors are jointly and severally liable for their torts, and the eor- 
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poration itself can be joined or not a t  the election of the plaintiff. 
Solomon v. Bates,  311. 

6. Where i t  is admitted by demurrer, or otherwise, that a corporation is in- 
solvent, it is  not necessary to  exhaust remedies against i t  before suing 
the directors for wrongs caused by their negligence, fraud or deceit. Ib .  

7. An action ean be brought by a depositor or other creditor, and even by a 
stockholder, against the president and directors of a corporatlor~ for 
losses resulting from their fraud, negligence or mismanagement without 
having first applied to the corporation or its receiver to bring such action 
and being refused. Ib .  

8. A misjoiilcler of unnecessary parties is  surplusage and not a ground for 
demurrer. Sullzz an c. Pzeld, 338. 

9. Where the assignee of a mortgage deposits i t  as collateral security for a 
debt due by him, the mortgagee is not a necessary party to  an  action 
brought by the holder of the collateral against his debtor and the mort- 
gagors to recover the debt and to foreclose the mortgage. Styers  v. 41s- 
pnugh, 631. 

10. I f  the defect of parties is apparent on the face of the complaint objection 
must be taken by demurrer; otherwise, by ansrer.  Ih .  

11. Where a party to  an  action is apprised by the complaint or discovers dur- 
ing the trial that  there is  a defect of parties, he should move that  they 
be joined, but vil l  not be permitted to do so after an  adverse verdict. I b .  

PARTITION. 
1. Where there has been an  ouster, or where the defendant controverts the 

plaintiff's title, thereby admitting ouster, a cotenant may bring his 
action for partition to  term instead of before the clerk. Hawzs  a. 
F r t g h t ,  422. 

2. A judgment for partition which directed the colnniissio~lers to charge the 
shares allotted to certain of the parties with certain sums (in accor- 
dance with the terms of a will under which all parties to the proceeding 
claimed), but not to make such charges if the sums so to be charged, 
should be paid before the commissioners acted, is not conditional and 
void, bnt regular and proper. Simmons c. Jones, 472. 

3 .  Where property was left i n  trust  to  be divided nhen the youngest child 
of the testator should arrive a t  age, the trustee to use the inconie for 
the support of t h e  minor children, partition cannot be ordered during 
the minority of the youngest child. Blake u. Blake, 575. 

4. The effect of a plea of sole seizin set up in a proceeding for  partition is, 
practically, to  convert the case into a n  action of ejectment, and to bring 
into operation the rules of proof and estoppel mhieh obtain in that 
action. Alezander v. Gibbon, 796. 

5. When one who is made a defendant in a proceeding for  partition, because 
he is the husband of one of the alleged cotenants, pleads sole seizin, i t  
is competent to shorn that  he entered and held possession as  tenant of the 
alleged cotenant. Ib .  
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6. There is no statute or judicial ruling in this State ~vhich makes an  alle- 
gation of possession vitally essential to a petition for  partition, except 
the decision in Alsbroo t  v. Rezd, 89 N. C., 151, which case is overruled 
on tha t  point. I b .  

PARTNERS. 
1. One partner is not entitled to his exemption from an execution on a judg- 

nient against the partnership without the consent of his copartners. 
Richardson v. Rezd, 677.  

2. Surviving partners are not entitled to exemption from execution on a 
judgment against the partnership ~ ~ i t h o u t  the consent of the adminis- 
trator of a deceased partner. I b .  

3. Where a married Tvoman, not a free trader, contributed largely to the 
capital of a firm and mas dealt 11-ith by the partners as a copartner, they 
are estopped from setting up that, being a married n oman, and not a free 
trader, she was incapable of contracting as a partner, in order to assert 
a right to exemptions in partnership property without her consent. I b .  

PARTNERSHIP,  677.  
1. Where the surviving partner of a firm conveyed the assets to a n  assignee 

to settle the estate, i t  v a s  the duty of the assignee, notwithstanding a 
contrary custom existing in the ton-n nhere the business had been con- 
ducted, to  charge and collect interest on all good overdue accounts from 
the end of a year after dissolution of the copartnershlp, and 1s liable 
to the surviving partner for his failure to do so. Wezsel 2.. CoBb, 11. 

2 .  One who holds himself out to  the public as a member of a partnership is  
liable for  debts contracted by i t  subsequent to his withdranal and until 
notice of his withdrawal is given to the public; whereas, a dormant or 
silent partner need not give notice of his ~vi thdranal  to escape such 
liability. Gorman v .  D a v w  $ Gregory Co., 370. 

3. An agreement between two persons to share the profits of a business is, 
~ n t e ~  se, prrrnn fame proof only of partne~ship,  xvhich may be rebutted 
by evidence of a contrary intent of the parties. E o o t ~  c. Twtznn, 393. 

PASSENGER ON RAILROAD, 457. 

1. A passenger has a right to  presume that  the servants of the carrier will 
properly discharge their duties. Consequently, one who enters a railroad 
passenger car is  not guilty of contributory negligence because he fails to  
rush into the first seat he reaches, although he knons the t lain is about 
to be coupled. Tzl le t t  v. R. R., 1031. 

2. Persons who are old and decrepit are not more culpable for  failing to pro- 
vide against the carelessness of a carrier's servants than those who are  
vigorous and active. I b .  

3. I t  is not contributory negligence per se for a decrepit or infirm passenger 
to  carry small bundles under his arms when boardiag a train, or to fa i l  
to ascertain that, the train is  about to  be coupled, or to stand up in the 
car until a child under his care can pass him in the aisle. I b .  

4. One who gets aboard a car, for the purpose of becoming a passenger, i s  
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PASSENGER ON R A I L R O A D - C O I L ~ ~ ? ~ ~ ~ .  
entitled to the rights of a passenger, and the carrier is liable to him as 
such, whether he pays his fare before or after an  accident, by vhich he is 
injured. Ib. 

5 .  A passenger who gets off of a railroad car in obedience to directions from 
the conductor is  not guilty of contributory negligence, unless the danger 
i n  getting off a t  tha t  place and time is so apparent as to deter a man 
of ordinary prudence from so doing. Hinshaw I;. It. R., 1047. 

6. The fact  that  a passenger who was injured in getting off a car in obedi- 
ience to directions from the conductor, ''thought i t  a bad place and 
dangerous to  get out at," does not render him guilty of contributory 
negligence per se. Ib .  

7. To constitute contributory negligence in a passenger, after  having been 
told by the conductor of a train to  get off, the danger attendant upon his 
obedience to such directions must be not only apparent but great-more 
chances against a safe exit than there are in favor of it. Ib.  

PAWNBROKERS. 
1. There is  a great difference between the terms "broker" and "pamn- 

broker." A broker is  an  agent, middleman or negotiator who works for 
a comn~issiou. A pawnbroker is  not a n  agent a t  all. He is one who 
lends money upon personalty pledged as  security. Schaul v. Charlotte, 
733. 

2. Brokers and pan-nbrokers constitute distinct classes, and entirely different 
license taxes may be assessed upon them. Ib.  

PAYMENTS ON NOTE. 
1. I n  the trial of an  action on notes where the plea of the statute of limita- 

tions has been made, i t  is  not incumbent on the plaintiff to  prove that  
payments alleged to have been made thereon were made by the debtor 
with the intention of continuing the notes in force or reviving them, since 
the law presumes such intention from the fac t  of payment. Young c. 
Alford, 215. 

2. Where, in the tr ial  of an  action on notes to which the statute of limita- 
tions was pleaded, and in which the issue was whether there had been a 
payment continuing the note in force, i t  appeared that  the plaintiff got 
a quart of brandy from the debtor, ~ ~ h o  told her to "let i t  go on the 
notes," and the plaintiff, valuing brandy a t  75 cents, applied it as  a 
credit on three notes, 25 cents on each note: Held, that  it was proper 
to refuse to instruct the jury that, unless they found that  the debtor 
authorized plaintiff to  estimate the value and to divide i t  into three parts 
for credit on the three notes, they should return a verdict for the de- 
fendant. I n  such case it was the paymeat and not the amount thereof 
tha t  revived the debt, and being a payment, and defendant not having 
directed how it should be applied, the plaintiff had the right to make 
the application and to divide it by crediting a part  on each note. Ib .  

3. The date when a payment is made, and not mhefi i t  is entered on the note, 
governs as to its effect under the statute of limitations. Ib .  

4. An endorsemelit of a payment on a note is  not in itself evidence of ths 
890 



INDEX. 

P A P M E S T S  ON NOTE-Contiwued. 
payment, unless i t  is shown to  have been made before the bar of the 
statute arose. I b .  

PEACE WARRANT. 
No appeal lies from a judgment of a justice of the peace in peace warrant 

proceedings. S. v. Gregoq, 1199. 

PERJURY. 
An indictment for  perjury must charge tha t  the offense was feloniously com- 

mitted. S. v. Bunting, 1200. 

PERMANENT DAMAGE, WHEN ALLOWED, 996. 

PERSONAL REPRESENTATIVE O F  DECEDENT. 
The personal representative of a decedent can alone bring action to recover 

debt constituting a legacy, unless fraud or collusion exists between the 
debtor and personal representative, in nhich case legatee may maintain 
action. Nicholson v. Commissioners, 30. 

PERSONAL TRANSACTION WITH DECEASED PERSON. 
1. The term "personal transaction" as  used in The Code, sec. 590, was in- 

tended to  describe the whole of the negotiation or treaty between the 
original parties to i t  out of which the cause of action arose. Cheatham 
?;. Bobbitt, 343. 

2. When a personal representative "opens the door" by testifying to a trans- 
action, etc., i t  is not his province, but that  of the court, to decide what 
testimony of the adverse party may come in. Ib .  

3. I n  a n  action by an  administrator for the price of goods alleged to have 
been sold and delivered by his intestate to defendant, the plaintiff may 
testify to the delivery of the goods to defendant and not thereby "open 
the door," because the delivery is an  independent fact. But, a purchase 
being the result of negotiations between the parties, if plaintiff testify 
tha t  defendant purchased the goods from his intestate he thereby makes 
i t  competent for  defendant to testify to conversations and transactio~m 
between himself and plaintiff's intestate which negative a sale and pur- 
chase, but tend to establish a bailment with intent to defraud the credi- 
tors of the alleged vendor. I b .  

PHYSICIAN. 
A dentist or dental surgeou is  not a "physician" within the meaning of 

section 1117 of The Code, and hence his prescription for liquor for the 
toothache does not justify one in selling liquor on Sunday on such pre- 
scription. S. v. McXinn, 1259. 

PLEA I X  BAR. 
1. When a plea in bar is interposed to an  action for accounting, a reference 

cannot be made until the plea has been finally determined. Royster v. 
Fr ight ,  152. 

2. An appeal from a judgment sustaining a plea i n  bar is  not premature, 
inasmuch as the plea puts in issue the cause of action and it would be 
useless to incur costs and delay if the plea is  sustained. Ib .  

891 



INDEX. 

PLEA O F  SOLE SEIZIN. 
The effect of a plea of sole seizin set up in a proceeding for partition is, 

practically, to convert t h e  case into an  action of ejectment, and to bring 
into operation the rules of proof and estoppel nhich obtain in that 
action. Alexander v. Gzb bon, 796. 

PLEADING, 311, 576. 
1. Every action must be prosecuted by the party in interest, and, hence, in a 

quo warranto, nhile ~t need not appear that  the relator is  a contestant 
for the office, ~t must appear from the complaint that  he is a n  inhabitant 
and t a x p a ~ e r  of the jurisdiction over ~ h i c h  the officer ~vhose title is  ' 

questioned exercises his duties and powers. Hznes v. V a n n ,  3. 

2. An allegation in a complaint in an  action for breach of warranty th%t 
"there v a s  and is  a breach of defendant's contract of warranty afore- 
said," is a defective statement of a good cause of action in that  i t  does 
not allege in n h a t  the breach consisted, as by a specific allegation of 
ouster. Xszzell u. Ruffzn, 69. 

3. A defective statement of a good cause of action may be taken advantage 
of by demurrer; if not, i t  is  waived. I f  demurred to, the court vill, 
in the interest of justice, permit plaintiff to amend. But a statement of a 
defective cause of action cannot be cured by amendment, and may be 
taken advantage of by motion to dismiss in the Supreme Court, even 
when not taken below, or the court may dismiss i t  ex  mero motu.  Ib.  

4. Pihere, in an action for  breach of warranty, the answer to  a complaint 
containing a defective statement of a good cause of action is framed on 
the idea that the averment of ouster was sufficiently stated, denies the 
ouster am1 pleads the statute, i t  is a clear case of aider. Ib .  

.5. A cause of action by a depositof against bank directors for the loss of a 
deposit, caused by their negligence and mismanagement, lies in tort  and 
not ex  contmctu,  since the depositor's contract was with the corporation 
and not ~v i th  the directors. T a l e  v. Bates,  287. 

6. A cause of action against directors of a bank for the loss of a deposit 
resulting from their neglect and mismanagement, even if i t  be ex  con- 
t m c t u ,  might be joined with the causes of action for fraud and deceit, 
since all the causes of action "arose out of the same subject-matter." Ib .  

7 .  I n  an  action against bank directors for the loss of a deposit caused by 
their fraud, neglect and mismanagement, in which the complaint charged 
that the defendants willfully and fraudulently made false and mislead- 
ing statements of the condition of the bank, and declared and paid divi- 
dends when the earnings did not justify it, with the purpose to conceal 
the true coildition of the bank and induce deposits, the complaint is 11ot 
demurrable on the ground that  i t  does not state, in terms, tha t  the de- 
fendants knew or beIieved the bank to be insolvent. Zb. 

8. I11 an action against the directors of an  insolvent bank for the loss of a 
deposit resulting from their fraud, neglect or mismanagement, neither the 
bank nor i ts  receiver is a necessary party, and hence i t  is not necessary 
for the complaint to  allege that  the bank or receiver had been requested 
and refused to bring the action. Ib. 
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9. The complaint in an action against directors of an  insolvent bank for loss 
of deposits resulting from the fraud, negligence and mismanagement of 
the bank, alleged that the vice-president permitted the presidelit and 
cashier to  borrow large sums "upon inadeyuate security," and fraudu- 
lently suppressed such loans in making up the official reports of the 
condition of the bank, and that  the directors knew of such conduct: 
Held, that  the complaint, by such allegation, dlcl not state a cause of 
action, in that  i t  was not averred that  the loans m r e  lost or cannot be 
collected. I b .  

10. A complaint by a mortgagor to set aside a deed made by him to the 
mortgagee for the equity of redemption is not clefectlve because i t  fails 
to allege that  a clause of defeasance was omitted from the ileecl by 
fraud, inadvertence or mistake. Hall v. Lewzs, 509. 

11. The rule that there should be allegatn as  vell  as probnta is  one of prac- 
tice, and it i s  a question "xhether this rule nil1 not give \yay to that  
great principle of equity tha t  will enforce the specific performance of 
contracts x-here the contract is  not denied." I b .  

12. Inasmuch as  every allegation of nem matter in an  ansner, not relating to  
a counter-claim, is deemed to be controverted by the adverse party as  
upon a direct denial or avoidance (section 268 of The Code), no replica- 
tion is  necessary, and a failure to  verify a replication, if filer?, is im- 
material. Askew v. E o o m e ,  526. 

13. Where, in the course of the trial of an  actiou for the lecovery of specific 
personal property, i t  developed that ,  a t  the commencement of the action, 
the defendant was not in possession of the property, having sold i t  im- 
mediately after plaintiff's demand, i t  x a s  proper to permit plaintiff to  
amend his complaint so as to charge a conversion of the property: for, in 
such case, the scope of the action not being changer1 and there being no 
inconsistency between the action as amended and as orignlally begun, 
the defendant could not be hurt by the amendment. Crclwn 1.. Russel7, 
564. 

14. One nho  seeks to  avoid the pmma fame tltle of the puichaser of land a t  
shellff's sale under execution, on the ground of homestead rlghts, must 
allege specifically In hls pleading the facts upon nhich the homestead 
rights depend, and the burden is upoil him to establ~sh such facts. 
Allzson v. Snzder, 952. 

1.5. Though a complaint in an  action for destruction of plaintiff's fencing, 
etc., by a fire started by defendant on land not adjoining plaintiff's, ap- 
pears to have been brought under sections 52 and 53 of The Code, mhich 
apply only to  adjacent landowners, yet xhere it alleges that  the de- 
fendant "willfully permitted" the fire to spread over and burn plain- 
tiff 's fencing, etc., it, in effect, alleges negligence, and, under the liher- 
ality of The Code practice, i t  might be sustained as stating a common- 
law cause of action grounded 011 negligence. Roberson v. ,Morgan, 991. 

POLICE OFFICER, SPECIAL, 1201, 

POOLING STOCK. 
An agreement between stockholders holding a majority of the shares of a 
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POOLING STOCK-Continued. 
corporation to "pool" their stock by transferring it to trustees to be 
voted a t  corporate meetings, and to pledge it as collateral for loans, is  
illegal and voidable as against public policy. Harvey v. Improvement 
Co., 693. 

POST-MORTEM CLAIM. 
1. Although when work is done for another the law implies a promise to pay 

for it, such presumption may be rebutted by the relations of the parties 
implying mutual interdependence. Callahan v. Wood, 752. 

2. The law does not regard with favor claims set up, after death, against 
the decedent's estate in the absence of any agreement or intention be- 
tween the parties prior to the death. I b .  

POWER, EXECUTION OF. 
Where the donee of a power of sale has an  iudividual interest i n  the subject- 

matter, independent of the power, a deed by him which makes no refer- 
ence to the power passes only his private interest. I f  he have no incli- 
dual interest, such a deed will be construed an  exeeutioii of the power. 
Esum v. Baker, 545. 

POWER OF DISPOSITIO^\T OF PROPERTY. 
The Constitution imposes no limitation upon the right'of a grantor or devisor 

to  restrict or enlarge, by the terms of the instrument through which title 
passes, the jus disponendi. Kirby v. Boyette, 244. 

POWER OF SALE I N  MORTGBGE, 
1. A receiver appointed by the court cannot exercise the powers of sale 

contained in a mortgage to the corporation of which he is the receiver; 
nor can the court cofifer such a power upon him until the mortgagor is 
properIy before the court. Sti+auss v. Loan Assn., 556. 

2. The attempted sale of land under a mortgage by the heir of the mort- 
gagee is without authority and conveys no estate, though i t  seems that 
the purchaser a t  sueh sale, if acting in  good faith, may be snbrogated 
to the rights of the mortgagee, Atkins v. Crumpler, 532. 

3. The sale of land under a power contained in a mortgage, in order to be 
valid must be made in strict compliance with the terms of the power, 
and must be openly and fairly conducted. Ib.  

PRACTICE. 
1. I n  civil actions, the trial judge may direct the jury's verdict xhere there 

is no conflict of evidence, or n-here a party fails to make out his ease 
or sustain his defense by evidence. Wool v. Bond, 1. 

2. Where, i n  an  action of quo warranto, it does not appear that the plaintiff 
has any interest in the action, i t  will, on motion, be dismissed in this 
Court. Hines v. Pann, 3. 

3. Where, i n  an  action by the solicitor in the name of the State to vacate an 
oyster-bed entry, the plaintiff was nonsuited, it was error to tax the costs 
against the county, which mas not a party to the action. Blount W. 

Simmons, 9. 
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4. A defective statement of a good cause of action may be taken advantage of 
by demurrer; if not, i t  is waived. I f  demurred to, the court will, in the 
interest of justice, permit plaintiff to  amend. But  a statement of a de- 
fective cause of action cannot be cured by amendment, and may be 
taken advantage of by motion to dismiss in the Supreme Court, even 
when not taken below, or the court may disn~iss i t  ex Tnero motu. Mizzell 
v. Ruffin, 69. 

5. Where, in an  action for breach of ~varranty, the ansx7er to a complaint 
containing a defective statement of a good cause of action is framed on 
the idea tha t  the averment of ouster was sufficiently stated, denies the 
ouster and pleads the statute, i t  is a clear case of aider. Ib .  

6. I n  an  action between the purchaser of a mortgagor's equity of redemption 
and a purchaser a t  a sale under the mortgage, for  a n  accounting, etc., 
the plaintiff is  not entitled to judgment upon complaint and an'swer 
where the answer avers that  a t  the time of the sale there mas an  amount 
due on the notes secpred by the mortgage equal to the amount bid by 
the purchaser a t  such sale. McIver v. Smith, 73. 

7. The refusal of a court to re-refer a case to a referee to  hear f u ~ t h e r  
testimony is a discretionary matter. Delafield v. Construction Co., 105. 

8. Where a creditor who has been made a party to an  action against a cor- 
poration in which a receiver has been appointed, fails  to prosecute his 
claim in  such action, but, instead, institutes separate action, i t  is not 
error to order a distribution of the funds in the receiver's hands before 
such creditor's separate suits are determined, when i t  does not appear 
tha t  he could not have had his claim adjusted in the main action. Ib.  

9. The demand for trial by a jury made when excepting to  a referee's report 
must be confined to  issues raised by the pleadings, and must specify the 
issue demanded to be tried by a jury, either by tendering a formal one 
or stating as  clearly v h a t  i t  is  as  if i t  had been formally drawn and 
tendered, otherwise such right to a trial by jury v i l l  be forfeited. 
Taylor v. Smith, 127. 

10. The defendant in an  action for  malicious prosecution may protect himself 
by any additional facts tending to show that the plaintiff was guilty of 
the crime charged against him, although defendant may not have known 
such facts when he began the prosecution. Thurber v. Loan Assn., 129. 

11. When a plea in bar is  interposed to an  action for accouuting a reference 
cannot be made until the plea has been finally determined. Royster v. 
T ~ i g h t ,  152. 

12. Under section 26.7 (1) of The Code, .which provides that  several causes of 
action may be joined in the same complaint where they all arise out of 
the same transaction or transactions connected with the same subject of 
action, a cause of action for  a tort may be joined with one for  the en- 
forcement of an  equitable right. Benton u. Collins, 196. 

13. A complaint is not demurrable for misjoinder of independent causes of 
action, which seeks to recover damages for  personal injuries and also 
to set aside a deed as  fraudulent and to have the land sold to pay 
plaintiff's recovery. Ib .  
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PRACTICE-Contznued. 
14. Where no error is  assigned on appeal the judgment below will be affirmed. 

Collins v. Young, 265. 

13. Where an order of reference is made a t  plaintiff's request, or without ob- 
jection by him, the right to a trial by jury is thereby waived, and can- 
not be recalled except by consent of all parties. Ib.  , 

16. The findings of fact  by a referee, when there is any evidence to support 
them, is  conclusive. Ib.  

17. A motion to modify an  opinion of the Supreme Court by striking out a 
proposition of law stated therein, even though i t  be alleged that  the part  
of the opinion sought to be corrected was not essential to  the conclu- 
sion reached, the point in question having been discussed on the hearing 
and considered and decided by the Court, will not be entertained. Solo- 
mon v. Eutes, 321. 

18. The service of a case on appeal by counsel is a nullity unless the defective 
service be vaived by agreement in writing or by conduct s h o ~ ~ i n g  a 
waiver, such as  by returning the appellant's case, r i t h  exceptions thereto, 
and ~ v ~ t h o u t  objecting to the defective service. Roberts v. Partrzdge, 
35.5. 

19. Alleged verbal agreements of counsel v d l  not be considered. Ib .  

20. Where appellant's counsel handed case on appeal to appellee's co~ulsel, 
7~110 did not accept service, but returned the case w t h  his exceptions to  
appellant's counsel, who rejected the countercase as not being returned in 
apt time, but neither sent the papers to the judge to settle the case, nor 
caused his own case n i th  appellee's exceptlolls to be certified to this 
Coult: Held, that  there is no valid case on appeal, and, there bemg no 
error apparent on the record, the judgment belov will be affirmed. Ib.  

21. Where an action is instituted, and i t  appears to  the Court by plea, 
answer or demurrer, that there is another action pending betneen the 
same parties, and substantially on the same subject-matter, and that all 
the nlaterial allegations and rights can be determined therein, such action 
nil1 be dismissed. Alexande~ %. Norzcood, 381. 

22. I n  snch case the plaintiff has no election to litigate in the one or to bring 
another action, and the parties cannot, even by consent, give the court 
jurisdiction. Ib .  

22. Where the pendency of snch other action appears in the complaint, ad- 
vantage must be taken of i t  by derriurrer-othernise, by answer. Ib. 

24. Rule of Court KO. 28, requiring the juclgment to be printed in erery ap- 
peal, will not be enforced when the record was printed before its adop- 
tion, and in a case m-here the judgment appealed from wSs simply that 
plaintiff take nothing by his writ. Causey v. Plaid Xzlls, 39.5. 

23. The objection that  there is not sufficient evidence to warrant the submis- 
sion of the case, or an issue in the case, to  the jury, must be made before 
verrl~ct, in order tha t  the defect may be supplied, if possible; as the 
object of The Code practice is to have cases tried on their merits, and 
to prevent the loss of rights through mere i~ladvertence. Sut to?~ c. Wal- 
t e r ~ ,  495. 
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PRACTICE-Continued. 
26. A venire de novo will not be ordered because a material element is lacking 

in the issues submitted; if i t  appear that  no objection was made to  the 
issues in the lower court, and i t  also appears tha t  the judge charged tha t  
the jury must be satisfied from the evidence tha t  the matter omitted 
from the issues was established before they could answer the issues in 
the affirmative. Ib.  

27. Judgment non obstante veredicto is  only proper where the plea confesses 
a cause of action and sets up insufficient matter i n  avoidance. A motion 
for such judgment will not be considered by the Supreme Court if made 
for  the first time in that Court. Ib .  

28. Upon the objection being taken that  a judgment is erroneous upon the 
face of the record proper, the Court will construe the judgment with 
reference to  the pleadings, evidence and charge, and not with regard to  
the issues alone. Ib .  

29. Inasmuch as every allegation of new matter in an  answer, not relating 
to a counter-claim, is  deemed to  be controverted by the adverse party 
as  upon a direct denial or avoidance (section 268 of The Code), no re- 
plication is necessary and a failure to verify a replication, if filed, is 
immaterial. Askew v. Eoonce, 526. 

30. To constitute a counter-claim the demand must be one on which a separate 
actioil mould lie. Ib .  

31. Where the point as  to the insufficiency of evidence was made and argued, 
and replied to by plaintiff, on the trial below, and a judgment based on 
such insufficiency was rendered below, this Court will not order the miss- 
ing evidence to be supplied. Blue c. Rttter, 580. 

32. An interlocutory judgment, as  to which no assignment of errors excepted 
to  on the trial is  set out or appears on the record of the appeal from the 
final judgment, will not be considered. Shields v. McNeill, 590. 

33. Where exceptions to a referee's report are not filed within the prescribed 
time, i t  is  within the discretion of the judge below to refuse to con- 
sider them. Ib .  

34. Where the assignee of a mortgage deposits i t  as  collateral security for  a 
debt due by him, the mortgagee is  not a necessary party to an  action 
brought by the holder of the collateral against his debtor and the mort- 
gagors to recover the debt and to foreclose the mortgage. Styers u. 
Alspaugh, 631. 

33. I f  the defect of parties is apparent on the face of the complaint objection 
must be taken by demurrer; otherwise by answer. Ib .  

36. Where a party to  an  action is apprised by the complaint or discovers dur- 
ing the trial that  there is a defect of parties, he should move that they 
be joined, but will not be permitted to do so after an  adverse verdict. I b .  

37, A purchaser a t  a judicial sale, if not a party to the proceeding, is  not 
bound to  look beyond the decree if the facts necessary to  give jurisdiction 
appear on the face of the proceedings. I f  there has been an  irregularity, 
or the jurisdiction has been improvidently exercised, i t  will not be cor- 
rected a t  his expense. Ib.  
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PRACTICE-Contanued. 
38. I n  the discretion of this Court a motion for a new trial on account of 

newly discovered testimony will be granted. Clark u. Riddle, 692. 

39. While i t  is the better practice tha t  the grounds of exceptions to the 
judge's charge should be set out on the motion for a new trial, so as  
to  afford him an opportunity, on fuller reflection, to correct any errors 
committed by him, and save the delay and expense of a n  appeal, yet 
such course is  not necessary, and i t  is  sufficient if such exceptions be set 
out in the case on appeal. Bernhardt v. Brown, 700. 

40. When, on appeal, error is  fouild as  to  the proceedings on the trial of a 
cause below, anterior to and including the verdict, this Court can only 
declare error and order a new trial, but when the error is solely in the 
judgment rendered upon an admitted or ascertained state of facts, then, 
and in  such case only, can this Court order the judgment below to be 
reversed. Ib .  

41. This Court will not, on motion, amend i ts  judgment ordering a "new 
trial," which was based on errors of the court below, anterior to and 
including the verdict, by directing the judgment to be "reversed," upon 
the assumption that  the errors, for which the new trial is granted, are 
so vital tha t  the appellee mill, in deference to  the ruling of this Court, 
submit to a final judgment without amending his pleadings or adducing 
new evidence. Ib .  

42. Although, in case of a compulsory reference, a party may, in apt time, 
reserve his constitutional right to a tr ial  by jury, a t  every stage of the 
proceeding, yet he may waive it by failing to set forth in his exceptions 
to the referee's report a specific denland for the trial of the precise issue 
of fact  raised by the pleadings and passed upon by the referee in the 
finding excepted to. Driller Co. v. Worth, 746. 

43. Plaintiff and defendants, who have been served with process in an  action, 
are deemed to have legal notice of all proceedings in the action a t  the 
regular term of the court, and cannot, after  lapse of a year from the 
entry of a judgment, have it set aside under section 274 of The Code. 
Sluder v. Graham, 835. 

44. Upon a reference under The Code, the parties agreed that  the referees 
should determine the case as arbitrators, but before the close of the 
evidence and before the award was made, the defendants served notice, 
i11 writing, revoking the agreement to arbitrate. The referees, neverthe- 
less, ignoring the notice, made their award, to  which defendants excepted. 
The court set aside the award and plaintiffs appealed: Held, that the 
order was only interlocutory and the appeal was premature; the plain- 
tiffs should have excepted, and had their exceptions noted on the record, 
so tha t  the whole matter might be brought up  on appeal from the final 
judgment. Harding v. Hart ,  839. 

45. An appeal does not lie from a refusal to strike out an  answer as frivolous. 
Walters v. Starnes, 842. 

46. Where a n  answer in an  action on a note alleged that  defendant had trans- 
ferred to plaintiffs a fire insurance policy to  enable them to collect and 
apply the proceeds to  payment of the note, but tha t  plaintiffs by their 
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delay and negligence permitted other creditors to attach and appropriate 
the amount due on the policies: Held, that  the answer presents no seri- 
ous defense and is frivolous. Ib.  

47. Where the character of the claim or demand constituting the cause of 
action is  noth substantially changed thereby, an  amendment adding the 
name of a party rests in the discretion of the tr ial  judge, and, is  not 
reviewable on appeal. (The Code, see. 273.) Tillery v. Chandler, 888. 

48.. The county board of education having been abolished by section 2, chapter 
439, Acts of 1895, and their duties transferred to  the board of county 
commissioners, rendered necessary and proper a change in the relator in 
an action brought by the treasurer of a county against a sheriff who had 
defaulted in settling for  the school taxes of the county. Ib .  

49. Where a sheriff's return on an  execution recited payment of the money 
realized thereon in satisfaction of a judgment, and i t  appeared from a 
subsequent affidavit of the sheriff that the return was incorrect, and tha t  
he retained the money to await the orders of the court: Held, tha t  such 
return will, on motion of an  interested party, be stricken from the record. 
Dysart v. Brandreth, 968. 

50. I n  the tr ial  of an  action a party cannot object to a question, put to his 
witness by his adversary on cross-examination, substantially the same 
as one asked by himself. Grambling v. Dickey, 986. 

61. Remarks of the judge, of doubtful propriety, made, not i n  his charge, but 
to counsel during the introduction of the evidence, a re  not a ground for  
a new trial, unless i t  reasonably appears that a party is  prejudiced in the 
minds of the jury by such remarks. Villiams v. Lumber Co., 928. 

52. I t  is  not erroneous or improper for a judge to make a calculation of the 
amount claimed by a party, and to  hand such calculation to the jury 
with the instruction that  they are not bound thereby, but must find the 
amount due from the evidence. Ib .  

53. Where there was judgment by default and in~$ry, and upon the inquiry 
an  issue was submitted as  to what amount was due the plaintiff from 
defendant on account of certain logs cut and delivered, to which the 
jury responded a certain amount, i t  was error to  add any interest to the 
amount so found for  time elapsed prior to the inquiry, as  such interest 
is presumed to have been included in the verdict rendered. Ib .  

54. A party who enters a special appearance, and moves to  dismiss for  want 
of legal service of the summons should except to  the refusal of his 
motion. I f  he does not except, his subsequent appearance in the action 
makes him in law a party for  all purposes. Moody v. Moody, 926. 

55. A general appearance waives irregularity in service of the summons. Ib .  

56. Under section 1291, The Code, an  order allowing alimony is erroneous if 
made without a finding of the facts by the judge. Ib .  

57. Where the whole evidence appears i n  the transcript on appeal, and the 
Attorney-General does not object, a demurrer to  the evidence may be 
entered in the Supreme Court. I f  such demurrer is sustained a venire de 
nowo will be ordered. S. v. Wilcox, 1131. 
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PRESCRIPTION FOR LIQUOR FOR TOOTHACHE BY DENTIST. 
A dentist or dental surgeon i s  not a "physician" within the mea~ling of sec- 

tion 1117 of The Code, and hence his prescription for liquor for the 
toothache does not justify one in selling liquor on Sui~day on such pre- 
scription. S. v. McMinn, 1259. 

PRESIDENT O F  T H E  UNITED STATES, AUTHORITY OF, AS CONJIAN- 
DER I N  CHIEF  O F  MILITIA, 486. 

PRESIDING OFFICER O F  GEKERAL ASSEMBLY, SIGNIKG O F  RATI- 
F I E D  ACTS BY, 328. 

PRESUMPTION, 548. 
1. A father purchased property belonging to his son a t  a mortgage sale and 

left  it in the possession of the son, who subsequently mortgaged i t  to 
plaintiff, who brought an  action to recover the same, in which the 
father interpleaded: Held, that  there was no presumption of fraud re- 
quiring the father to  show by a preponderance of evidence that  the trans- 
action between himself and son was bona fide. Hinton v. Greenleaf, 7. 

2. Under the legislation since and including the General Assembly of 1887, 
relating to  sale of lands for taxes, everything is presumed in  favor of 
purchasers. Stanley v. Raird, 75. 

3. Where a note or acceptance is given on a precedent debt, the presump- 
tion is  that  i t  was not taken by the creditor in payment of the debt, 
and the olzus is  on the debtor to show the contrary; otherl~ise, >Then the 
note or acceptance is taken contemporaneously with the contracting of 
the debt. Delufield v. Construction Co., 105. 

4. An agreement between two persons to share the profits of a business is, 
mter se, prima facie proof only of partnership, which may be rebutted 
by evidence of a contrary intent of the parties. Kootz v .  Tuviax, 393. 

5. No presumption of incompetency to  make a deed or coutrac? is raised by 
the l a ~ v  from advanced age or feeble health of the grantor. TVzlTaa711s %. 

Haid, 481. 

6. The law presumes that one who makes a will does not intend to die 
intestate as to any part  of his property. Blue v.  lhtter ,  580. 

7. There is  a presumption in favor of the proceedings of a coult nhen 
properly conducted. Everett v. Newton, 919. 

PRIMA FACIE  TITLE. 
1. A purchaser of land a t  a' judicial or sheriff's sale under execution has 

prima facie title. Allison v. Snider, 952. 

2. One who seeks to avoid the prima facie title of the purchaser of land a t  
sheriff's sale under execution, on the ground of homestead rights, must 
allege specifically in his pleading the facts upon which the homestead 
rights depend, and the burden is  upon him to establish such facts. I b .  

3. I f ,  in the trial of an  action to recover land by the purchaser a t  execution 
sale, i t  appears, either by the admission of the parties or by the evi- 
dence of either, that  no homestead was allotted before the sale, the 
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PRIhL4 FACIE TITLE-Continued. 
plaintiff cannot recover, although such fac t  was not specially pleaded, 
but, where nothing of the sort is alleged, pleaded or proved, the prima 
facie right of plaintiff will control.. Ib .  

PRINCIPAL ASD AGENT, 928. 
1. When property is conveyed as security for an  existing debt, the debt may 

be enforced to the extent of the security a t  least, although a t  the time 
of the conveyance the debt was barred by the statute of limitations. 
Taylor v. Hunt, 168. 

2. A11 agency cannot be proven by the declarations of the alleged agent, 
but must be proved almnde. Ib .  

3.  The mere fact that one is made the trustee under an instrument to col- 
lect rents for  the creditors named therein, and to apply the same to 
their debts, does not make him the agent of the creditors to bind them 
by oral declarations made a t  the time. Ib .  

4. Notice to an  agent is notice to  the principal, except where the agent is  
acting for himself in a transaction with the principal where his interest 
is i n  opposition to the interest of his principal. Bank ?;. School Com- 
mittee, 383. 

3. Where, i n  an  action against a school committee by the assignee of a 
contract to recover the balance due thereon, the defense was that  the 
balance had been paid to an  attaching creditor of the assignor, and i t  
appeared tha t  some months prior to the garnishment the assignor had 
notified the chairnlan of the defendant committee of the assignment of 
the contract to plaintiff: Held, that  the chairman of the committee being 
i ts  agent, the notice given to him was sufficient to fix the defendant's 
hability to the assignee. I b .  

6. The fact  tha t  the chairman of the defendant committee mas also attorney 
for  the attaching creditor of plaintiff's assignor in the garnishment 
proceedings neither relieved him from his duty to  his principal in giving 
l t  information nhich he received months before the garnishment nor the 
principal from the burden of the constructive notice i t  had through 
i ts  agent. Ib.  

7. I t  is  not fraudulent to buy property through an  ageut secretly-that is, 
to have the agent take the title in his own name and fail  to disclose 
to the vendor that the purchase is made for  another. Cowan v. Pai r -  
blothe,; 406. 

8. The declarations of an agent i a  regard to a transaction after the termina- 
tion of the agency do not affect the aforetime principal and are not 
admissible as testimony against the latter. Craven v. Russell, 564. 

9. One dealing with an  agent must ascertain the extent of his authority to . 
make contracts to bind his principal. Perguson u. Mamfacturing Co., 
946. 

10. Where plaintiff knew that  one representing himself as agent had no gen- 
eral power, and that his powers were limited, he cannot recover against 
the principal, under a contract made without authority in the lat ter 's  
name, for services rendered to the agent for  his benefit. Ib. 
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PRINCIPAL AND SURETY. 
The purchaser of land subject to mortgage, who assumes the payment of the 

mortgage debt, becomes, as  between himself and his vendor, the principal 
debtor, and the liability of the vendor (mortgagor) as  between the 
parties is that of surety. Woodcock v. Bostic, 822. 

PRIORITY. 
Debts for  labor performed or materials furnished to a corporation to keep i t  

a ( 'going concern" have priority over mortgage debts. Coal Co. v. 
Electric Light Co., 232. 

PROBABLE CAUSE. 
Where, in the trial of an  action for malicious prosecution, i t  appeared that  

defendant had prosecuted plaintiff for forgery in inserting his own name 
in a n  assignment of stock intended and understood to be made to one 
Smith, so as to enable him (the plaintiff) to claim the stock as  a bona 
fide purchaser, and to prevent the defendant from recovering the same 
for fraud of S. in procuring the assignment: Held, that  the question 
of probable cause for the prosecution was rightly left by the court to 
the jury, instead of an  instruction to  find the issue in the negative. 
Thurber v. Loan Awn., 129.  

PROBATE O F  DEEDS. 
1. The Code, section 640, confers full authority upon clerks of courts of 

record in other states to probate deeds; and the courts of this State 
mill take judicial cognizance of the official seals of such officers a t -  
tached to certificates of probate. Barcello u. Hapgood, 712. 

2 .  Commissioners of affidavits are empowered by The Code, see. 632, to take 
acknowledgments of deeds in other states by residents of this State and 
of the State for which such commissioners are appointed; and by sec- 
tion 640 equal authority is vested in clerks of courts of recorcl in other . 
states. Ib .  

3. Acts of corporate or State officials purporting to be done by virtue of 
their offices are taken to  be correct and are prima facie valid and true. Ib.  

4. The Great Seal of this or any of the other states of the Union requires 
no proof. I b .  

PROCEDENDO. 
Where, upon appeal to a higher court, i t  appears tha t  the proceedings and 

judgment under which a prisoner charged with a criminal offense was 
arrested or sentenced in a justice's court are void for  irregularity, the 
prisoner should not be allowed to escape, but a procedendo should issue 
to the justice, to the end that the charge be again and lawfully in- 
quired into. S. v. Ivze, 1227. 

PROCEEDINGS I N  REM, 700. 

PROCESS, ENFORCENENT OF, BY STATE MILITIA. 
Section 3245 of The Code,'enacted when there v a s  a military organization in 

every county, provides tha t  the commanding officer of the county may 
call out the militia on the certificate of three justices of the peace that 
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PROCESS, ENFORCEMENT OF, BY STATE MILITIA-Continued, 
outlaws are  depredating the county, or tha t  it is  necessary to  guard the 
jail, and tha t  the county shall bear the expense; and section 3246, sub- 
stituting the Governor for the "commandiug officer" and authorizing 
him to  order out the militia under the preceding section and providing 
tha t  the expense shall be paid by the county, do not apply to cases where 
the Governor, acting under the discretionary power conferrc-d on him by 
section 3, Article XII ,  of the Constitution, orders the militia to  aid a 
sheriff in serving legal process on information furnished by such officer 
(and not by the certificate of three justices of the peace) that  the civil 
authorities i n  such county are inadequate to  enforce the process. Worth 
v. Commissioners, 112. 

PROCESS, MODES O F  SERVICE OF. 

There are three modes for the "due service of process": (1) By actual 
service (or in lieu thereof, acceptance or waiver by appearance); (2) 
by publication, in cases where it is  authorized by law, in proceedings 
m rem, in which cases the court already has jurisdiction of the res, as  
to enforce some lien on or a partition of property in i t s  control; (3)  
by publication of the summons, in cases authorized by law, i n  proceed- 
ings quasr in rem, i n  which cases the cburt acquires jurisdiction by a t -  
taching property of a nonresident, absconding debtor, etc. A judgment 
obtained under process served by the two last-named methods has no 
personal efficiency, but acts only on the property. Berl~hardt v. Brown, 
700. 

PROVINCE O F  COURT AND JURY. 

The relative rights and powers of the court and jury in actions involving 
questions of negligence and contributory negligence may be defined 
thus:  ( a )  Where the facts are undisputed, and but a single inference 
can be drawn from them, i t  is the exclusive duty of the court to  deter- 
mine whether the injury was caused by the negligence of one or the con- 
current negligence of both of the parties. ( b )  Where the testimony is 
conflicting upon any material point, or more than one inference may be 
drawn from it, i t  is  the province of the jury to  find the facts or make 
the deductions. (c)  It is the duty of the judge to instruct the jury, 
when requested to  do so, whether, in any given phase of contradictory 
evidence, or in case an  inference fairly deducible from the testimony, or 
any aspect of it, should be drawn by them, either of the parties would 
be deemed culpable in law. ( a )  Where the testimony is conflicting, or 
fair  minds may deduce more than one conclusion from it, i t  is the 
province of the jury, under instructions from the judge, to determine 
whether either of the parties failed to exercise seasonable care, or to 
use such diligence as a prudent man, in the conduct of his own affairs, 
would have exercised under all the surrounding circumstances. (e) It is 
not the duty of the judge, without special request, to instruct upon every 
possible aspect of the evidence, or as  to every conceivable deduction of 
fac t  which may be drawn from it. Russell v. R. R., 1098. 

PUBLIC OFFICER. 
1. An allegation in a n  indictment against a public officer for unlawfully re'- 

ceiving compensation for  the performance of his duty, tha t  defendant 
"did receive and consent to receive'' such eompensation, is sufficient and 
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PUBLIC OFFICER-Continued. 
is  not defective because of the use of "and" instead of ' l o r ' l  as used 
in the statute. (Section 991 of The Code.) S. v. Wynne, 1206. 

2. One who undertakes to exercise and does exercise the duties of an  officer 
and receives the emoluments thereof, though his appointment is irregular 
or defective and his title defeasible, is bound to perform all i t s  duties 
and is liable for  malfeasance. I b .  

3. A justice of the peace may, under section 645 of The Code, "in extraor- 
dinary cases," appoint anyone, not a party, to execute his mandate, and 
his decision is conclusive as  to when such "extraordinary casesJ' arise 
for the exercise of such power. Zb.  

PUBLIC POLICY, 693, 943. 

PRINTER. 

One holding a contract for State printing under section 1, chapter 20, Acts 
of 1895, vhich provided that  all printing and hinding required by the 
State should be let to contract, is entitled to all the printing, binding 
and ruling, and the work incident thereto, required by the several de- 
partments of the state:  Stewart v. S., 624. 

PURCHASER AT JUDICIAL SALE. 
1. A purchaser a t  judicial sale, if not a party to  the proceeding, is not bound 

to look beyond the decree if the facts necessary to give jurisdiction ap-  
pear on the face of the proceedings. I f  there has been an  irreyllarity, 
or the jurisdiction has been improvidently exercised, i t  mill not be cor- 
rected a t  his expense. Herbin, v. Wagoner, 656. 

2. Where the report of commissioners to partition land through the mis- 
take of the draftsman allotted "Lot No. 1" to R. H. instead of to W. 
H., and the land was subsecluently sold for assets by the administrator 
of R. H. and bought by W., who paid the price and received a deed, and 
the land was again sold for assets by the administrator of W. and 
bought by the defendant: Eeld, that  the record of the original pro- 
ceeding to which the plaintiffs were parties mill not be corrected to the 
injury of the defendant, who purchased mithout any notice of the 
mistake. 1b.  

3. A stranger, who purcliases lauds in good faith, a t  a sale made under the 
judgment of a court having general jurisdiction over the person and 
subject-matter, acquires a good title. He is not required to look behind 
the judgments of the higher courts and pass upon their regularity. 
Barcello v. Hapgood, 712. 

4. A guardian petitioned for a sale of lafid, owned by herself and her wards, 
under section 1602, The Code. The clerk, as probate judge, ordered a 

' 

reference to ascertain the truth of the petition and advisability of a 
sale. The referee reported favorably and his report was confirmed by 
the clerk. Then the judge of the Superior Court rendered judgment au- 
thorizing a sale of the land by the guardian a t  private sale: Held, that 
the purchaser a t  such sale acquired a good title. Zb.  

QUESTION O F  LAW,-WHEN NEGLIGENCE I S  AND I S  NOT, 1047. 
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QUO WARRANTO. 
1. Every action must be prosecuted by the party in interest, and, hence, in 

a quo wawawto, while it need not appear that the relator is  a contest- 
ant  for the office, i t  must appear from the complaint that  he is a n  in- 
habitant and taxpayer of the jurisdiction over which the officer whose 
title is questioned exercises his duties and powers. Hines c. Vann, 3. 

2. Where, in an  action of quo warranto, i t  does not appear that  the plaintiff 
has any interest in the action, it will, on motion, be dismissed in this 
Court. I b .  

RAILROADS. 
1. A railway company that has constructed i ts  road under lawful authority 

creates neither an  abatable public nuisance nor a continuing private nui- 
sance by failing to leave sufficient space between embankments, or by 
means of culverts for the passage of water of running streams, in case of 
ally rise in the streams that  might be reasonably expected, and injury due 
to  that cause may he compelisated for by the assessment of present and 
prospective damages in a single action. Rzdley 1;. R. R., 996. 

2. I t  is a legal right of either plaintiff or defeuilant to elect to hare per- 
manent damages assessed in such an  action upon demand made in the 
pleading, and when neither makes the demand the judgment may be 
pleaded in bar of any subsequent action. The defendant is  required 
to se t 'up  this or any other equity upon which he relies as well as  to  
prove the averment on the trial. But where the plaintiff is allowed 
~vithout objection to have such damage apportioned the judgment is  
not a bar, and either party to a subsequent suit involving the same 
question may demand that  both present and prospective damages be 
assessed, and upon proof of a pre,vious partial assessment the jury may 
consider that fact  in diminution of the permanent damage. Ib .  

3. The measure of damages is  the difference in the value of the plaintiff's 
land, with a railway constructed as it is, and what would have been i ts  
value had the road been skillfully constructed. 171. 

4. Where an  engine is run a t  night with the tender in front and no head- 
light, and a person lying on the track is, injured, if the jury find that  a 
headlight ~ ~ o u l d  have enabled the engineer to see the person on the track 
in time to have avoided an  injury, then the failure to provide a head- 
light and have i t  a t  the front was a continuing negligent omission of a 
duty, the performance of which would have afforded the last clear 
chance to prevent the injury, and becomes the proximate cause of such 
injury. Lloyd ?j. R. R., 1010. 

3. I f  a person is drunk and lying upon a railroad track, such negligence is 
not deemed the proximate eause of an injury sustained from a moving 
train, if the engineer, by the exercise of ordinary care, could have seen 
him in time to have prevented the injury by the proper use of the ap- 

- pliances a t  his command. I b .  

6. I t  is competent for the jury to be guided by their own reason, experience 
and observation in such questions as  within what distance and period 
of time a moving train can be stopped, or how fa r  an  engineer can see 
an  object on the track with or without a headlight. I t  is  idle to offer 
witnesses to conclude either courts or juries from inquiring whether a 
headlight helps an  engineer to see or prevents his seeing. Ib .  
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RAILROADS-Continued. 
7. The rule, established by PicLett v. R. R., 117 N. C., 616, and cases that  

have followed a t  this term, with reference to  the ' ( l a s t  clear chance" 
to avoid an  injury, affirmed. Ib. 

8. I n  actions for damages, where negligence is  alleged, and contributory neg- 
ligenc'e is pleaded as  a defense, issues as  to negligence, contributory 
negligence, and aniount of damages are enough. It is not error to refuse 
to submit a n  issue as to whether the injury could have been avoided by 
defendant, notwithstanding plaintiff's contributory negligence, as that  
can be explained in the charge. Ellerbe v. R. R., 1024. 

9. I n  the absence of any evidence that  an  injury might have been avoided, 
notwitlptanding the contributory negligence of the injured person, i t  is  
proper to instruct the jury that no damages can be recovered for the 
death of one who could, by the exercise of ordinary prudence, have 
avoided injury, but whose intoxication prevented his exercise of such 
prudence and circumspection. Ib. 

10. The rule of the "prudent man" affirmed. Ib .  

11. The rule established by Tillett v. R. R., a t  this term, as  to when negli- 
gence and contributory negligence are pure questions of law to be de- 
termined by the court upon a given state of facts, and when issues 
must be submitted to the jury with appropriate instructions, affirmed. 
Ib.  

12. The lessor and lessee of a railroad are both liable for  the negligence of 
the lessee to the extent determined by this Court in Logan v. R. R., 116 
N. C., 940. Tillett c. 22. R., 1031. 

13. I f  the brakeman on a railroad fail  to apply the brakes when he has rea- 
sonable ground to apprehend that injury would result from such omis- 
sion, he is clearly culpable, and the railroad company answerable for any 
injury resulting from such negligence. Ib .  

14. A sudden, violent, unexpected and unnecessary movement of a passen- 
ger car while passengers are getting on it a t  a proper time and place, 
is negligence per se. Ib .  

15. A passenger has a right to presume that  the servants of the carrier will 
properly discharge their duties. Consequently, one who enters a rail- 
road passenger car is not guilty of contributory negligence because he 
fails to  rush into the first seat he reaches, although he knows the train 
is  about to be coupled. Ib .  

16. Persons who are old and decrepit are not more culpable for failing to 
provide against the carelessness of a carrier's servants than those who 
are vigorous and active. Ib .  

17. I t  is not contributory negligence per se for a decrepit or infirm passen- 
ger to carry small bundles under his arms when boarding a train, or to 
fail  to ascertain that  the train is about to be coupled, or to stand up in 
the car until a child under his care can pass him in the aisle. Ib .  

18. One who gets aboard a car for the purpose of becoming a passenger is  
entitled to  the rights of a passenger, and the carrier is  liable to him as  
such, whether he pays his fare before or after an  accident by which he 
is injured. Ib.  
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19. A passenger who gets off a railroad car in obedience to  directions from 
the conductor is  not guilty of contributory negligence, unless the dan- 
ger in getting off a t  that  placb and time is so apparent as  to  deter a 

' 

man of ordinary prudence from so doing. H i ~ m h a w  v. R. R., 1047. 

20. The fact  tha t  a passenger, who was injured by getting off a car in obedi- ' 
ence to  directions from the conductor, "thought i t  a bad place and 
dangerous to  get out at," does not render him guilty of contributory 
negligence per se. Ib.  

21. To constitute contributory negligence in a passenger, after  having been 
told by the conductor of a train to  get off, the danger attendant upon 
his obedience to such directions must be not only apparent but great- 
more chances against a safe exit than there are in favor of it. Ib.  

22. While negligence and contributory negligence are questions of law to be 
determined by the court without a submission to the jury, yet this is not 
always to  be done. If  thele is no disputed fact  arising from the evi- 
dence, and no dispute as  to the truth of the evidence, and but one con- 
clusion can be deduced from it, then the court should decide the ques- 
tion as  upon demurrer, special verdict or case agreed. But where 
these conditions do not exist, or i t  depends upon how a party acted or 
did a thing, or for  what reason he did i t ,  or what purpose he had in 
doing i t ,  a question for the jury is  presented. Ib.  

23. The expressions in Emry s. R. R., 109 N. C., 589, and in other recent 
opinions of this Court, a t  variance x i th  the rule of "the prutlent man," 
are overruled. Ib .  

24. While an  engineer is  required to solve all reasonable doubts iu favor of 
saving life, he is not required to provide against rvhat he has no reason- 
able ground to anticipate. The legal obligation is to take proper pre- 
caution to guard against what is the usual or justly expected consequence 
of one's acts-not against unexpected, unusual or extraordinary results. 
Little v. R. R., 1072. 

25. One who attempts to walk across an  elevated trestle, so high as to make 
i t  dangerous to jump to the ground, is negligent, and if injured by a 
train while crossing, the jury should find that  his injuries were the 
result of his contributory negligence. Ib .  

26. Where an  engineer, seeing a person on a high trestle, reduced the speed 
of the train, but, upon such  person.'^ getting off of the track and into a 
place nhich he had seen others occupy with safety while trains passed, 
the engineer increased the speed of the train, i t  is  error to refuse to 
call the attention of the jury to  the question whether the position occu- 
pied by such person had proven a place of safety for others, and 
whether the engineer desisted from his efforts to stop the train because 
he reasonably supposed there was no longer any danger of causing an  
injury. Ib .  

27. I n  all the cases decided by this Court in which the omission to  improve 
the last clear chance to prevent injury is held to be a proximate cause, 
the liability of the defendant railroad companies is  made to depend upon 
the question whether their servants negligently omitted to  stop the 
train af ter  plaintiff had placed himself in a perilous position. The same 
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rule has been invariably applied to the injury of animals exposed on 
the track, and the rule so established is approved and affirmed. Styles 
a. R. R., 1081. 

28. While an  employee may not be culpable for obeying the orders of a rice- 
principal, he is guilty of negligence if he does an  act involving danger 
in disobedience to such orders. He cannot recover for an injury result- 
ing from such disobedience. To hold otherwise would be unjust, un- 
reasonable, and therefore contrary to law. Ib .  

29. A section-hand got off of the track to avoid an  approaching train, and 
in doing so stepped upon some loose earth that had accumulated f rom 
time to time in a cut;  the dirt gave way and he fell on the track and 
was injured by the train. I t  was error to instruct the jury under these 
circumstances that the giving ma? of the dirt mas the proximate cause 
of the injury, and that  the railroad company was liable for damages. By 
no conceivable act could the defendant's engineer hare rendered the 
earth solid after plaintiff got upon it, and the defendant mas only liable 
if its engineer neglected to  use reasonable precautions to prevent an  
injury after he saw the perilous position of plaintiff. Ib .  

30. It is negligence for a n  engineer of a moving train to fail  to give some 
signal of its approach to a crossing of a public highnay, or a crossing 
habitually used by the public. Russell a. R. R., 1098. 

31. A person approaching a railroad crossing should diligently look out for 
approaching trains. A failure so to do constitutes contributory negli- 
gence. But a failure to be on the lookout because of the omission of 
the servants of the railroad to  give the usual and proper signals is  not 
contributory negligence. Ib.  

32: A person who drives up to a railroad crossing where gates are kept, 
which i t  is the custom of the railroad company to have closed when 
danger to the passage of vehicles may be expected, is not negligent if 

' he drives through such gates when open, without stopping to look or 
listen for the approach of a train. The same rule applies where i t  is 
the custom of the railroad company to keep sentinels a t  crossings to warn 
people of anticipated danger. Ib. 

RAILROAD COMPANY. 
While debts due by an  insolvent railroad company cannot be offset against 

debts due to the receivers of such company, debts contracted by receivers 
are valid counter-claims against debts due to them. R. R. v. R. R., 1078. 

.RAILROAD CROSSING. 

1. I t  is negligence for an  engineer of a moving train to fail  to give some 
signal of i ts  approach to a crossing of a public highway, or a crossing 
habitually used by the public. Russell v. R. R., 1098. 

2. A person approaching a railroad crossing should diligently look out for 
approaching trains. A failure so to do constitutes contributory negli. 
gence. But a failure to  be on the lookout because of the omission of 
the servants of the railroad to give the usual and proper signals is not 
contributory negligence. Ib .  

3. A person who drives up to  a railroad crossing where gates are kept, which 
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RAILROAD CR0SSING--Conti1iued. 
i t  is  the custom of the railroad conlpaily to  have closed when danger to  
the passage of vehicles may be expected, is not negligent if he drives 
through such gates when open, without stopping to look or listen for  
the approach of a train. The same rule applies where i t  is the custom 
of the railroad company to  keep sentinels a t  crossings to warn people 
of anticipated danger. I b .  

RATIFICATION, 440. 
I f  the maker of a sealed note, blank as  to  the payee's name, acknowledges 

i t  to  be his bond after the insertion of payee's name, i t  is  valid and i t s  
maker is  liable thereon. Wester c. Bailey, 193. 

RATIFICATION O F  STATUTE, 328. 

RECEIVER. 
1. The alloxmce of commissions to  receivers appointed by the court, by 

consent, to finish uncompleted wa te r~~orks ,  is premature before the work 
is  finished, as  i t  cannot be determined until then whether such allovance 
is excessive or too little. Delafield c. Const~uction Co., 105. 

2. The custody of a receiver is  the custody of the lam-, and the court, hav- 
ing power to  iiistruct such receiver as to the exercise of his duties, may, 
in i ts  sound discretion, direct to whom the property i n  the receiver's 
hands shall be rented. Unless grossly abused, the exercise of such dis- 
cretion is  not reviewable. Simmons c. Allzson, 761. 

RECEIVER, APPLICATION FOR APPOISTMENT OF. 
1. I n  applications for a receiver the judge below is presumed to have found 

the facts in accordance with the contention of the party in ~vhose favor 
he decided. He need not find the facts specifically unless the losing 
party requests him to do so. Whitehead v. Hale, 601. 

2. A receiver nil1 not be appointed in an  action to foreclose a mortgage on 
a newspaper when the defendant denies owing anything on the mort- 
gage debt, and i t  is apparent that, o ~ ~ i n g  to  the peculiar nature of 
the property, the appointment of a receiver rroul ! practically destroy i t s  
ralue. Ib.  

3. The appointment of a receiver is not a matter of positive right, but rests 
i n  the sound legal discretion of the judge, who will take into considera- 
tion the nature of the property and the effect of granting or refusing 
such a n  applicatloii upon the immaterial interests of the respective 
parties to the controversy. Ib .  

4. Insolvency of the mortgagor is not of itself a sufficient ground for the 
appointment of a receiver to take charge of mortgaged chattels. Ib.  

5. Actions of claim and delivery for mortgaged personalty rest on a differ- 
ent footing from applications for a receiver; as the mortgagor is pro- 
tected by the bond required in claim and delivery. Ib .  

RECEIVER, DUTIES. 
1. A receiver appointed by the court cannot exercise the powers of sale con- 

tained in a mortgage to the corporation of which he is the receiver; nor 
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RECEIVER, DUTIES-Continued. 
can the court confer such a power upon him until the mortgagor is 
properly before the court. Strauss v. Loan Assn., 556. 

2. It is  the duty of a receiver to appeal when he thinks the party or cor- 
poration he represents has not had justice. But i t  is not his duty to 
appeal in the interests of one creditor or stockholder as against au- 
other, as they can look after their own interests. I b .  

1. While debts due by an insolvent railroad company cannot be offset 
against debts due to the receivers of such company, debts contracted by 
receivers are valid counter-claims against debts due to them. R. R. v. 
R. R., 1078. 

2. The receivers of a lessee railroad company must apply the income and 
revenue received from the operation of a leased railroad in accordance 
with the covenants of the lease so long as they operate it, and the claims 
of the lessor company for rent, accrued while i ts  road was so operated, 
is  a valid set-off against a claim for supplies and materials furnished 
by such receivers. Ib .  

RECORD, DEFECTIVE TRANSCRIPT. 
Where an  insnfficient record on appeal is sent to this Court, the appeal will 

be dismissed, unless i t  appears tha t  the appellant is guilty of no 
laches, or unless a serious question is presented. S. v. May, 1204. 

RECORD ON APPEAL, 1204. 
It is  not essential that  the transcript of the record in a State case shall con 

tain a list of the grand jurors. S. v. Jimmerson, 1173. 

REFEREE.  
The report of a referee should not be argumentative. F & e l  v. Cobb, 11. 
Findings of fact by, are conclusive, 265. 

REFEREE 'S REPORT. 
1. Should not be argumentative. Weisel v. Cobb, 11. 

2. Where exceptions to a referee's report are not filed within the pre- 
scribed time, i t  is within the discretion of the judge below to refuse to 
consider them. Shzelds e. McNeill, 590. 

Exceptions to, 746. 

REFERENCE, 590. 

1. The refusal of a court to re-refer a case to a referee to hear further testi- 
mony is a discretionary matter. Delafield v. Construction Co., 105. 

2. The demand for trial by a jury made when excepting to a referee's report 
must be confined to issues raised by the pleadings, and must specify the 
issue demanded to  be tried by a jury, either by tendering a formal one 
or stating as  clearly what i t  is as if i t  had been formally drawn and 
tendered, otherwise such right to a trial by jury mill be forfeited. 
Taylor v. Smith, 127. 

3. When a plea in bar is interposed to an action for accounting, a reference 
910 



INDEX. 

cannot be made until the plea has been finally determined. Royster v. 
Wright, 152. 

4. Where an  order of reference is  made a t  plaintiff's request, or without ob- 
jection by him, the right to a trial by jury is  thereby waived and can- 
not be recalled except by consent of all parties. Collircs a. Young, 295. 

5. The findings of fac t  by a referee, when there is any evidence to support 
them, is  conclusive. I b .  

REGISTRATION, 162. 

1. A registry of a mortgage is not void because of a clerical rnistake made 
by the register in transcribing, which does not affect the sense and pro- 
vision as  to the amount secured, description of property, etc., or o;b- 
scure the meaning of the instrument. Royster v. Lcine, 156. 

2. A mortgage by "Patrick Lane and wife Zilpha Lane" to F. was prop- 
erly executed, probated and ordered to be registered, but the Register 
of Deeds in transcribing the words in the premises wrote "Patrick 
Savage and wife Zilpha Sauagc" instead of "Patlick Lane and wife 
Zilpha Lane." I n  recording the description of the land the register 
followed the mortgage in describing i t  as "all the real estate of which 
Patrick Lane is  seized," etc., but in a further description "embracing 
tha t  which Patrick Lane purchased" i t  was transcribed as "that  which 
Patrick Savage purchased," etc. Otherwise, the mortgage was tran- 
scribed exactly as written, referring to "Patrick Lane" as  the party 
of the first part, maker of the notes, and as entitled to surplus after 
payment of the debt in case of a sale. The mortgage was properly 
indexed. Subsequently, another mortgage mas made to one M.: Held, 
in an  action of foreclosure, that the mortgage to F., as  registered, was 
good fo r  all purposes and had priority over the mortgage to 31. I b .  

REMOVING FENCES. 

1. To constitute the offense prohibited by section 1062 of The Code, the 
offender must be a trespasser, and to be a trespasser he must act will- 
fully and unlawfully. S. v. McCracken, 1240. 

2. Where, in the trial of an  indictment under section 1062 for removing a 
dividing fence, the defendant offered to prove that he and the prosecu- 
tor had agreed upon the removal and had had a surveyor to locate the 
line, and tha t  he moved the fence to such location in good faith, believ- 
ing tha t  he was carrying out the agreement: Held, tha t  the testimony 
should not have been excluded, for, if his statement mere true, defend- 
ant  could not be lawfully convicted. Ib .  

REPLICATION. 

Inasmuch as every allegation of new matter in an  answer, not relating to a 
counter-claim, is deemed to be controverted by the adverse party as upon 
a direct denial or avoidance (section 268 of The Code), no replica- 
tion is necessary, and a failure to verify a replication, if filed, is  imma- 
terial. Askew v. Eoonce, 526. 

RESIDENCE AND DOMICILE, 647, 1188. 
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RESISTING OFFICER, INDICTMENT FOR. 
1. A bill of indictment for resisting an officer, vhich describes the officer as  

"a  duly constituted officer of the police of the town of Rookingham," 
and also that  he was "discharging a duty of his office,' ' is good. S.  v. 
Pzckett, 1231. 

2. Where the bill charged tha t  the officer resisted was a police officer in the 
due execution of his office, and the proof mas that the officer mas the 
chef marshal of the town, and the town ordinance authorized the con- 
stable to make arrests, the variance was immaterial. Ib.  

3. However i t  may have been in the past, no indictment will now be 
quashed or judgment arrested for trivial defects. I f  the offense charged 
is not set out as* clearly as defendant wishes i t  to be, he has a right to 
a bill of particulars if demanded in ap t  time. Ib .  

Special police officer, 1201. 

RESTRICTIVE ENDORSEMEST, 348, 366. 

RESTRICTIVE STIPULATIOX ON FACE O F  CHECK. 
1. A stipulation stamped on the face of a check, tha t  it v i l l  positively not 

, be paid to a certain company or its agents, is a valid restriction ant1 
binding on the holder. Ba~zk v. Bank, 783. 

2. Such stipulation on a check is not an unreasonable restraint upon trade, 
and vhen made for the purpose of preventing business rivals from as- 
certaining the extent and nature of the dramer's transactions, is  not 
a boycott or conspiracy against the inhibited collector. Ib .  

3. The drawer of such a check cannot be sued thereon nntil the check has 
been presented to the drawee by some agency other than the inhibited 
one and payment refused. Ih. 

RESULTIxG TRUST. 
Where money loaned is furnished by the wife, and the note and mortgage 

therefor are made to the husband, the lat ter  becomes trustee for his 
wife, who is the equitable owner thereof, without any express assign- 
ment to her. Houck v. Somers, 607. 

RIGHT O F  ACTION. 
Where a contract for the sale of land empowered the vendor to  sell the land 

on default 111 the payment, a t  maturity, of any one of the notes gireu 
for the deferied payments of the purchase price, his administrator may 
bring a n  action to  foreclose without waiting for the maturity of the 
last note. McQueen v. Snzzth, 569. 

" RULE I N  SHELLEY 'S CASE.' ' 
1. The rule in Shelley's case has almays prevailed in this State, before and 

since the Act of 1784 (see. 1325 of The Code), which did not affect 
the principle of law decided in Shelley's case. Dawson v. QumnerZy, 188. 

2. When a n  estate was conveyed to P. D. ' ( f o r  and during her natural life, 
and a t  her death to the heirs of said P. D. which may be begotten on the 
body of said P. D. by her present husband, L. W. D., to them the heirs 
of the said P. D., and L. W. D., their heirs and assigns": Held, that  
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( l RULE I&' SHELLEY'S CASE "-Contznzced. 
the qualifying words, "by the present husband, the said L. W. D.," etc., 
confined the remainder to the children of P. D. and L. W. D., and took 
the case out of the general rule of descent accorcling to Shelley's case. 
Ib .  

RULE O F  COURT No. 28, 395. 

RULE O F  PROPERTY-STARE DECISIS. 
Where a rule of property established by this Court more than thirty years 

ago is sought to be changed, this Court nil1 not disturb it, whatever 
might be the present viev of the Court upon the subject, if i t  were 
presented as  res nova. Kirby v. Boyette, 244. 

SALE. 
Where, 111 a contract of sale of stock in an  incorporated company, there mas 

a warranty by the sellel' as to the coildition of the company, and also 
a further clause in the nature of a defeasance that  the buyer might have 
the representations examined into, the fact  that  the buyer did not avail 
himself of the privilege of making the mvestigation, but accepted and 
paid for  the stock, did not deprive him of his right to recover on the 
warranty. Blacknall 1 ~ .  Rowland, 418. 

SALE O F  FUTURE PRODUCTS O F  MILL. 
A contract, whereby one party sells or pledges in adrance the contingent prod- 

ucts of a bill for  a certain period and a t  a specified price, in considera- 
tion of money furnished aud agreements entered into by the party who 
buys, is  valid and not against public policy. 781llianzs 1;. Chapman, 943. 

SALE O F  IKFANTS '  LAND. 
1. I t  is  not irregular or rrroneous to orilrr the sale of an  infant 's  land t o  

be made privately by the guardian. Barcello I;. Hapgood, 712. 

2. The Code does not take away from the Superior C ~ u r t s ~ t h e  jurisdiction 
heretofore exercised by courts of equity. Ib.  

3. By section 1602, The Code, the clerk and court in term have concurrent 
jurisdiction in the matter of ordering a sale of infants '  lands upon pe- 
tition of their guardians. I b .  

4. A guaidian petitioned for a sale of land, owned by herself and her wards, 
under section 1602, The Code. The clerk, as  probate judge, ordered a 
reference to ascertain the truth of the petition and advisability of a 
sale. The referee reported favorably and his report was confirmed by 
the clerk. Then the judge of the Superior Court rendered judgment au- 
thorizing a sale of the land by the guardian a t  private sale: Held, tha t  
the purchaser a t  such sale acquired a good title. Ib .  

SALE O F  LAXD FOR ASSETS. 
1. An allegation in a complaiut against an  adinmistrator' that the personal 

and other assets of decedent's estate are insufficient to pay costs of ad- 
ministration and the debts of decedent, and that  a sale of property 
fraudulently conveyed to another ilefenclailt 1s necessary, are sufficient 
allegations to charge the property so conveyed with the payment of the 
plaintiff's debt. Rullzvan v. Baeld, 3.58. 
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2. Where, in the absence of personal assets of a decedent's estate, the ad- 

ministrator pays debts out of his own pocket, he is  entitled to  be subro- 
gated to the rights of creditors and to have the land sold for his reim- 
bursement. Denton u. Tyson, 542. 

3. I n  case of sale of land for assets to pay debts of a decedent, the surplus, 
a f ter  paying the debts and costs, remains real estate and cannot be ap- 
plied to  the payment of a judgment against the administrator in favor 
of the widow for  the balance of her year's allowance. Ib.  

SALE O F  LAND, DEFICIENCY I N  QUANTITY. 
A deed stating the area of the land conveyed to  be so many acres, ( 'more or 

less," after deducting certain excepted tracts, the number of acres i n  
the excepted tracts being definitely and positively set out, is  prima facie 
evidence against the grantor as to the number of acres contained in 
such excepted tracts. Currie 2.. Hawkins, 593. 

SALE O F  LAND FOR TAXES, 273, 688. 
1. Under the legislation since and including the General Assembly of 1887, 

relating to  sale of lands for taxes, everything is  presumed in favor of 
purchasers. Stanley 8. Baird, 75. 

2. A tax  title is good notwithstanding the fact  that  the land was sold by 
the sheriff without first resorting to  the personalty of the tax debtor 
as  required by the statute. Ib .  

3. Under section 77, Laws 1889, a tax deed made in pursuance of a sale of 
land fo r  taxes listed in  the name of a person other than the rightful 
owner, is not void if the land be in other respects sufficiently described. 
Peebles u. Taylor, 165. 

SALE O F  LAND UNDER EXECUTIOX, 700. 
The requikement of sections 456 and 457 of The Code, that  notice of the sale 

under execution must be published four weeks, and a copy of the adver- 
tisement must be served on the judgment debtor ten days before the 
sale, i s  only directory, and if the return of the sheriff shows that he 
duly advertised the sale and gave the notice to the debtor, the purchaser 
will acquire title under the sheriff's deed. Bhaffer u. Bledsoe, 279. 

SALE O F  LAND UNDER MORTGAGE. 
1. A mortgage is  a bontract and the parties may affix such terms and con- 

ditions as  they see fit, provided creditors or others interested a t  the 
time are not affected thereby. McIver v. Smith, 73. 

2. The purchaser of a mortgagor's equity of redemption is  not entitled to 
personal notice of a sale under the power containecl in the mortgage 
where the mortgage simply authorizes a sale "after advertising" in  
case of default. Ib .  

3. The attempted sale of land under a mortgage by the heir of the mort- 
gagee is  without authority and conveys no estate, though i t  seems that 
the  purchaser a t  such sale, if acting in good faith, may be subrogated 
t o  the rights of the mortgagee. Atkins u. Crumpler, 532. 

4. The sale of land under a power contained in  a mortgage, in order t.0 be 
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SALE O F  LAND UNDER MORTGA4GiE-Continued. 
valid, must be made in strict compliance with the terms of the power, 
and must be openly and fairly conducted. Ib .  

SALE O F  NOTES AND ACCOUNTS BY ASSIGNEE. 
An assignee is  chargeable with the full value of good and solvent notes and 

accounts sold by him a t  auction for  much less than their value, when 
he might have ascertained the financial condition of the debtors. Weiset 
v. Gobb, 11. 

SCINTILLA O F  EVIDENCE. 
1. To submit a case to the jury upon a state of facts of which there is  no 

evidence, or a mere scintilla of evidence, is  error. Oakley v. Tate, 361. 

2. Where the party upon whom rests the burden of proof fails to  produce 
evidence, or that  which he does produce amounts to a mere scintilla of 
proof, the judge should direct a verdict against him. Ib .  

SCHOOL TAXES. 
1. The county board of education having been abolished by section 2, chap- 

ter 439, Acts of 1895, and their duties transferred to the board of county 
comn~issioners, rendered necessary and proper a change in  the relator 
in an action brought by the treasurer of a county against a sheriff who 
had defaulted in settling for the school taxes of the county. l i l le ry  v. 
Candler, 888. 

2. All the school taxes are included in the'accounting to  be made between 
the county treasurer and the sheriff, and for the failure to  pay over such 
taxes-whether exclusively school taxes, or of that  part  collected for  coun- 
ty  purposes-the sheriff is  liable for the statutory penalty of $2,500. Ib .  

SEAL O F  A STATE. 
The Great Seal of a State needs no proof. Barcello v. Hapgood, 712. 

SEA4LED NOTE. 
1. I f  the maker of a sealed note, blank as  to the payee's name, acknowl- 

edges it t o  be his bond after the insertion of payee's name, i t  is  valid 
and its maker is  liable thereon. Wester v. Bailey, 193. 

2. A sealed note need not express a consideration. I@. 

SECOND-HAND CLOTHING. 
1. A11 ordinance imposing a license tax on all dealers in second-hand cloth- 

iug is not i n  violation of section 3 of Article V of the Constitution, re- 
quiring such taxes to  be uniform between those belonging to  the same 
class. Rosenbaum v. New Bern, 83. 

2. The fact  tha t  a merchant is  liable, under ordinance, to  a license tax fo r  
the privilege of selling general merchandise, will not exempt him from 
liability under a subsequent ordinance imposing a privilege t ax  fo r  
selling second-hand clothing, which was included as  general merchandise 
under the prior ordinance, although the aggregate of the two taxes ex- 
ceeds the limit prescribed by the charter, Ib .  

3. Under the police power belongiilg to  a municipality by i t s  charter, or 
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SECOND-HAND CLOTHING-Continued. 
under the general law, i t  may require a dealer in second-hand clothing 
to turn i t  over to the city for disinfection, at  specified prices. Ib .  

4. While a town, under i ts  authority to pass laws abating nuisances am1 
fo r  preserving the public health, mag throw restrictions around the sale 
of second-hand clothing, by compelling fumigation and clisinfection, or 
requiring assurances tha t  i t  has not been brought from infected places, 
etc., yet an  ordinance prohibiting absolutely the importation and sale 
of second-hand clothing is unreasonable, in that i t  prohibits a busi- 
ness lawful in itself and not necessarily dangerous, and is therefore void. 
S. v. Taf t ,  1190. 

SELF-DEFENSE. 
I n  an  assault with a deadly neapon, an  instructim that, if the prosecntor 

and defendant had entered into the fight willingly, and itefenciai~t, being 
seized by the throat, was under reasonable apprehension of suffering 
great bodily injury, and had cut his adversary to  free himself he ~ ~ o n l d  
not be guilty, but tha t  the jury mere the judges of the reasoilabl~ness of 
the apprehension, was properly given. S.  2;. Hnynzr, 326.5. 

SELLING LIQUOR ON SUNDAY. 
A dentist or dental surgeon is  not a "physician" within the meaniug of 

section 1117 of The Code, and hence his prescription for liquor for the 
toothache does not justify one in selling liquor on Sunday on such pre- 
scription. S. v. JfcMinn, 1259. 

SEPARATE ESTATE OF MARRIED WONAX, 271. 
Where a marlied xoman acquires the title to land before or after marriage, 

r~ i thout  any qualification or restriction upon her right of alienation, she 
can dispose of i t  during her lifetime only in the way pointed out in 
the Constitution. (Art .  X, see. 6.) E r r b y  v. B o y e t t e ,  244. 

SERVICE O F  PROCESS. 
1. There are three modes for the "due service of process": (1 )  By actual 

service (or, in lieu thereof, acceptance or waiver by appearance) ; (2 )  by 
publication, in cases where i t  is authorized by law, in proceedings zn ~ w n ,  
in which cases the court already has jurisdiction of the Tes, as to enforce 
some lien on or a partition of property in its control; ( 3 )  by publica- 
tion of the summons, in cases authorized by lam, in proceedings quast in 
(.ern, in which cases the court acquires jurisdiction by attaching property 
of a nonresident, absconding debtor, etc. h judgment obtained under 
process served by the two last-named methods has no personal efficiency, 
but acts only on the property. Rernhardt .z'. Brown, 700. 

2. A proceeding to  enforce a mechanic's lien being in r e m ,  the service of 
summons by publication is authorized by section 218 (4)  of The Code, 
if defendant cannot, after  due diligence, be found in the State, nhether 
he is  a nonresident or a resident. I b .  

3. I n  an  action to enforce a mechanic's lien, and in all other proceedings 
in Tern, i t  is not necessary, as in proceedings p a s %  in T e r n ,  to  acqulre ju- 
risdiction by actual seizure or attachment of the property, the mere 
bringing of the suit in which the claim is sought to be enforceil being 
equivalent to seizure. 16. 
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" SHELLEY 'S CASE, " RULE IN .  
The rule in Shelley's case has alvays prevailed in this State, before and 

since the Act of 1784 (see. 1325 of The Code), nhich did not affect the 
principle of lam decided in Shelley's case. Dawsow c. Quini~erly,  188. 

SHERIFF .  
1. Though by the Revenue Act of 1891 the sheriff is directed to give notice 

by mail to a taxpayer of the sale of his land for taxes, yet the failure 
to give such notice is declared by the same act to be an  irregularity 
only, so f a r  as the purchaser is concerned, and does not iuralidate the 
deed for  the land. Sanders c. Earp,  273. 

2.  Semble, that the sheriff would be liable to the owner of the' land, in 
damages, for  his failure to give the notice required by the statute. I b .  

S H E R I F F  AX TAX COLLECTOR. 
1. The county board of education having been abolished by section 2, chap-^ 

ter 439, Acts of 1895, and their duties transferred to the board of 
county commissioners, rendered necessary and proper a change in the 
relator in a n  action brought by the treasuler of a connty against a 
sheriff who had defaulted in settling for the school taxes of the cou~ity. 
l ' illery v. Candler, 888. 

2. 911 the school taxes are included in the accounting to be made be- 
tween the county treasurer and the sheriff, and for the failure to pay 
over such taxes-whether exclusively school taxes, or of that  part  
collected for  county purposes-the sheriff is liable for the statutory 
penalty of $2,500. I b .  

SHERIFF,  FAILURE OF, TO EXHAUST PERSONALTY BEFORE SELL- 
I S G  L A S D  FOR TAXES, 

Sevzble, that  a sheriff would be liable in damages, as 17-ell as to indictment, 
for  his failure to exhaust the personalty of the tax debtor before rell- 
lng his land. Stanley ti. Baard, 75. 

SHERIFF ,  RETURN OF PROCESS BY, 279. 

Where a sheriff's return on an  execution recited payment of the money 
realized thereon in satisfaction of a judgment, and i t  appeared from a 
subsequent affidavit of the sheriff tha t  the return was ~ncorrect, and 
tha t  he retained the money to anz i t  the orders of the court: Held, that 
such return will, on motion of an  interested party, be stricken from 
the record. Dysart v. Brandreth, 968. 

S H E R I F F  'S DEED. 
d sheriff's deed for land sold under execution is  prima facie evidence of 

title. Allison v. Snider, 952. 

SPECIAL COXSTABLE. 
h justice of the peace may, under section 645 of The Cole, ' ' m  extraordinaly 

cases," appoint any one, not a party, to execute his mandate, and hls 
decision is  conclusive as to n hen such "extraordinary casesJ ' arise for 
the exercise of such poxler. S. c. Wynne, 1206. 

SPECIAL PROCEEDINGS, 976. 
1. I n  special proceedings before the clerk of the Superior Court the allow 
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SPECIAL PROCEEDINGS-Conti?med. 
ance or rejection of amendments to the pleadings are matters of pure 
discretion with him. Simmons v. Jones, 472. 

2. The clerk in special proceedings has no power to make any order grant- 
ing affirmative equitable- relief. Equitable defenses may be set up in 
the answer i p  such proceedings by way of avoidance, and when such 
equitable defenses exist they should be so pleaded; but when pleaded 
they amount to no more than defenses, and cannot be affirmatively 
administered. Panoe v. Pance, 864. 

3. There is no necessity for  filing a reply when a n  equitable defense is set 
u p  in the answer in a special proceeding. Ib .  

4. A. purchased land upon .which there were mortgages, and .assumed the 
payment of the mortgage debts. Thereafter -4. sold land belollging 
to  his children, under a power of attorney from them, and paid off the 
mortgages with the proceeds. The deed to A. for the land was in fee 
and duly registered. These facts appeared in  a proceeding for dower, 
and the heirs insisted that  a trust resulted to  them in the land, and that 
petitioner was not entitled to dower therein. There being no allegation 
tha t  the deed to A. was taken by mistake, accident or fraud, a judg- 
ment for d o ~ ~ e r  was proper. Ib .  

SPECIFIC PERFORMANCE, 509. 

SPREADISG FIRES, ,4CTION FOR DAMAGES. 
1. Sections 5 2  and 53 of The Code apply to adjoining landowners, and hence 

a n  action cannot be maintained thereunder by one damaged by fire 
started on the land not adjacent to plaintiff's. Robexon L. Xorgan, 991. 

2. Though a complaint in a n  action for destruction of plaintiff's fencing, 
etc., by a fire started by defendant on land not adjoining plaintiff's, 
appears to have been brought under sections 5 2  and 5.3 of The Code, 
which apply only to adjacent landowners, yet ~vhere i t  alleges that 
the defendant "willfully permitted" the fire to spread over and burn 
plaintiff's fencing, etc., it, in effect, alleges negligence, aud under the 
liberality of The Code practice, i t  might be sustained as stating a 
common-law cause of action grounded on negligence. Ib .  

3. An agreement by a person to take care of his own lands and to put out 
a fire started on defendant's lands will prevent recovery by plaintiff for 
damages caused by fire spreading to his omn premises. Ib.  

STATE MILITIA. 
1. The expenses by the State Guard when ordered out by the Governor to 

aid a sheriff of a county in executiilg a writ of possessioil must, in the 
absence of special provision by law, be paid by the State and not 
by  the county where the writ was served. Worth, Treasurer, z.. Com- 
missioners, 112. 

2. Section 3245 of The Code, enacted when there was a military organiza- 
tion in  every county, provides that  the commanding officer of the county 
may call out the militia on the certificate of three justices of the peace 
tha t  outlaws are depredating the county, or that  it is necessary to 
guard the jail, and that  the county shall bear the expense; and section 
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STATE MILITIA-Continued. 
3246, substituting the Governor for  the ('commanding officer" and au- 
thorizing him to  order out the militia under the preceding section and 
providing tha t  the expense shall be paid by the county, do not apply to  
cases where the Governor, acting under the discretionary power con- 
ferred on him by section 3, Article X I 1  of the Constitution, orders the 
militia to aid a sheriff in serving legal process on information fur-  
nished by such officer (and not by the certificate of three justices of the 
peace) tha t  the civil authorities i n  such county are inadequate to en- 
force the process. Ib.  

STATUTES. 
1. The tax imposed on peddlers by the Revenue S c t  of 1895, as  it makes 

no discrimination in favor of citizens of this State, is  valid, and not 
in violation of the Federal protection of interstate commerce guaran- 
teed by the Constitution of the United States. Range Co. v. Carver, 328. 

2. Semble, tha t  a n  act of the Legislature of this State is  valid, if regularly 
passed in  other respects, although i ts  ratification is  not attested by the 
signatures of the presiding officers, upon the same principle tha t  judg- 
meilts of the courts are valid although not signed by the presiding judge. 
(Scarborough v. Robinson, 81 N. C., 409, criticised and distinguished.) 
Ib. 

3. When one deed, contraet, pleading or other written instrument refers 
to another written instrument for important or essential particulars, 
the instrument thus referred to becomes a part  of tha t  referring to  
i t ;  and upon the same principle where an  act of the Legislature, i n  all 
respects regular as to  i ts  passage and ratification, refers to another 
act about the proper ratification of which there is a serious question, 
the act  thus referred io becomes incorporated in the act  in which i t  is 
thus referred to, and becomes a valid law as part  thereof. Ib .  

STATUTES, CONSTRUCTION OF, 112. 
1. These rules of law for the coustrnction of statutes are  well established: 

(1 )  The law does not favor the repeal of an  older statute by a later one 
by mere implication. (2)  The implication which will work the repeal 
of a statute must be necessary, and if i t  arises out of repugnancy be- 
tween the two acts, the later act abrogates the older only to the extent 
that  i t  is  inconsistent and irreconcilable with it. A law will not be 
deemed repealed because some of i ts  provisions are repeated i n  a sub- 
sequent statute. ( 3 )  Where a later or revising statute clearly covers 
the whole subject-matter of antecedent acts, and it plainly appears to  
have been the purpose of the Legislature to  merge into i t  the whole law 
on the subject, a repeal by necessary implication is effected. Winslow v. 
Morton, 486. 

2. The courts construe any statute in derogation of common law or of com- 
mon right strictly, and upon the same principle prefer to  interpret suc- 
cessive statutes as i ~ z  pari  materb,  and give effect to  all, i n  so f a r  a s  
they are reconcilable one with another. Ib.  

STATUTES, JURISDICTION TO CONSTRUE, ON PETITION.  
Where a matter has become a quasi public question, and one of much con- 

cern to the several departments of the State government, this Court 
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STATUTES, JURISDICTION TO COXSTRUE, ON PETITION-Continued. 
will ( f o l l o ~ ~ i n g  the case of Far th ing  v. Carrington, 116' N. C., 315, 
and the precedents upon vhich that  case was decided) entertain a peti- 
tion for the construction of a statute and a contract made thereunder by 
State officials. Sfewnrt $1;. State, 624. 

STATUTE O F  FRAUDS, 349, 309. 
The statute of frauds (The Code, see. 1334) can only be taken advantage 

of by pleading i t .  But, if an  oral contract is  alleged in the complaint 
and denied by the answer, and a different contrae,t set up in the answer, 
oral evidence of plaintiff's claim will be excluded. WiTliams v. Lz~rnber  
Co., 928. 

STOCKHOLDERS. 
1. Every stockholder of a corporation, in person or by proxy, must be free 

to vote as he deems best for the interests of the corporation, and any 
combination or device by ~vhich ally number of stockholilers attempt to  
place the voting of their shares in the irrevocable po r~e r  of another i s  
against public policy. Harvey v. Improvement Co., 693. 

2. An agreement b e b e e n  stockholders holding a majority of the shares of 
a corporation to "pool" their stock by transferring i t  to trustees to  
be voted a t  corporate meetings, and to  pledge i t  as collateral for loans, 
is illegal and voidable as  against public policy. Ib .  

STREET RAILWAYS. 
1. The construction of a street passenger railway upon the surface of a 

street does not impose any- additional servitude upon property abutting 
thereon so as to require the condemnation of ,the rights of the owners 
in such property, provided the railway is so constructed as not to shut 
the abutter out or off with embankments. Merrick v. R. R., 1081. 

2. Street railways, being for the general convenience of the public, a n  in- 
junction vil l  not be granted against the construction of a street rail- 
way on a street a t  the suit of an abutting property omler, ~vhere it' 
does not appear that  the plaintiff would be irreparably endamaged or 
tha t  the defendant is insolvent. IF.  

SUBROGATION, 822. 
1. Where a deed mas executed by B. to T., but was deposited k i t h  F., the 

holder of a prior mortgage on the land, with the understanding that i t  
should not be registered until the purchase price was paid, which price, 
when paid, should be applied to the payment of the mortgage, such mort- 
gage, when so paid, nil1 not be kept alive for the benefit of the grantee in 
order to subrogate him to the rights of the mortgagee, which existed a t  
the date of the deed, as against a judgment creditor of the grantor, whose 
judgment was obtained and docketed between the execution am1 registra- 
tion of the deed. Tarboro  c. Xicks, 162. 

2. I n  such case, the grantee is  11ot entitled to have a sale under execution on 
such judgment enjoined, inasmuch as  his right to compensation for bet- 
terments can be adjnsted vhen the purchaser a t  the execution sale brings 
his action of ejectment. I b .  

3. Where, in the absence of personal assets of a  decedent)^ estate, the ad- 
ministrator pays debts out of his orrm pocket, he is entitled to  be sabro- 
gated to the rights of creditors and to have the lancl sold for his reini- 
bursement. Denton 2'. TYSOII, 342. 
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h summons is presumed to bear the true date of its issue; but i t  is compe- 
tent to shom that i t  was not in fact then issued. Cuwlr v .  HrtwXws, 593. 

1. Where a summons, intended but not ordered to be issued as an  alms sum- 
mons, v a s  issued returnable to a future term, a t  mhich an amended com- 
plaint n a s  filed, naming a party as  defeadant: Held, to be sufficient 
agalilst such party, though no connecting summonses 17-ere issued. Battle 
t. Bazrd, 854. 

2. Where a party accepts service of a summons, he is precluded from after-  
\T-ards objecting to the summons on the ground that i t  n a s  not directed 
to the proper officer. Ib. 

.3. I n  an  action wherein the sheriff is  a party defendant,'it is proper that a 
summons issued against a co-defendant should be addressed to and 
served by the coroner. (The Code, see. 658.) Ib .  

I n  special proceedings, irregularity of, 976. 

SUPERIOR COVRT CLERK, EQUITY JURISDICTION OF, 864. . 
SUPERVISORS O F  ROADS. 

The Code (sees. 2014 and 2021) imposes upon the justices of the peace, as  
superrlsols of roads in their respectire tonnships, the duty of dividing 
the roads into sections, appointing overseers, alloting hallcls to the over- 
seer, etc., but does not require them to put and keep the public roadg 
111 order, i t  being the duty of the overseer to superintend the hands and 
to put and keep the roads in order. S.  v .  Brztt, 12.55. 

'SCRETP. 

1. Where A. endorsed a note for the maker and subsequently, but before it 
was discounted, F. endorsed it, and A. paid the note: Helcl, that F. was 
a eo-surety and the doctrine of contribution applies for A.'s benefit. 
A t w a t e ~  v. Farthing, 388. 

2. Where a note made payable to a bank mas executed and delivered by the 
principal maker to the president, who received i t  individually and not as 
president, and advanced the money thereon, but did not discount i t  im- 
mediately a t  the bank as he intended to do, and forgot to do so until 
t v o  years thereafter: Held, that  the note, being eventually discounted 
by the bank, the delay did not vitiate it, nor render the delivery to the 
bank invalid, there being no evidence that  the aureties nere prejudwecl 
by such delay. Bade 1;. Couch, 436. 

3. Where a note made payable to a bank contained a provision that the sure- 
ties should remain bound, notwithstanding any extension of time to the 
principal, and notice of extension Tvas waived, the fact that  the note v a s  
not delivered to the bank for two years will not release the sureties. Ib .  

4. I n  the trial of an  action by a bank against the endorser of a note given in 
renewal of a former note on which the defendant Tvas also endorser, the 
lat ter  may show, as against the payee, that  a t  the time he signed such 
renewal the cashi'er of plaintiff informed him that  the bank had snffi- 
clent funds of the maker to pay such renewal note, that i ts  execution 
m-as a matter of form necessary to keep the bank accounts straight, and 
tha t  the bank mould not hold him liable thereon. Bank v. Pegram. 671. 
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TAXATION, 688, 792. 
1. The requirement of the Constitution that  all taxes shall be uniform does 

not prohibit a municipality, which is empowered to tax persons engaged 
in mercantile business, from classifying dealers in a particular kind of 
merchandise separately from those whose business i t  is  to sell other arti- 
cles falling within the same generic terms. Rosenbaum v. New Bern, 83. 

2. ,4n ordinance imposing a license tax on all dealers in second-hand cloth- 
ing is  not in violation of section 3 of Article V, of the Constitution, re- 
quiring such taxes to  be uniform between those belonging to the same 
class. I b .  

3. The fact  that  a merchant is liable, under ordinance, to a license tax for 
the privilege of selling general merchandise, will not exempt him from 
liability u-nder a subsequent ordinance imposing a privilege tax for sell- 
ing second-hand clothing, which was included as  general merchandise 
under the prior ordinance, although the aggregate of the two taxes 
exceeds the limit prescribed by the charter. Ib.  

4. Where the charter of a city provides tha t  each street or portion of a 
street improved shall be a taxing district by requiring the total cost of im- 
provement on each street or portion of street improved to be ascertained 
and one-third thereof assessed on the property abutting on each side of 
the street according to the frontage of each lot, and also provides meth- 
ods whereby each lot owner may coqtest the assessment: Held, that  such 
charter is  not in violation of section 9 of Article VII ,  requiring all taxes 
to be uniform, or of section 3 of Article V, requiring a uniform rule for 
taxing real estate according to its true value in money. Hzllinrd v. Ashe- 
ville, 845. 

TAX COLLECTOR. 
1. The county board of education having been abolished by section 2, chap- 

ter 439, Acts of 1895, and their duties transferred to the board of county 
commissioners, rendered necessary and proper a change in the relator in 
an  action brought by the treasurer of a county against a sheriff who 
had defaulted in settling for the school taxes of the county. Tt17ery v. 
Candler, 888. 

2. All the school taxes are included in the accounting to be made between 
the county treasurer and the sheriff, and for  the failure to pay over such 
taxes-whether exclusively school taxes, or of that  part  collected for 

' county purposes-the sheriff is liable for  the statutory penalty of $2,500. 
I b .  

TAX DEED. See, also, Tax Title. 
1. Under section 77, Acts of 1889, a tax deed, made in pursuance of a sale 

of land for taxes listed in the name of a person other than the rightfu 
omler, is not void if the land be in other respects sufficiently described. 
Peebles v. Taylor, 165. 

2. Though by the Revenue Act of 1891 the sheriff is directed to give notice 
by mail to a tax payer of the sale of his land for taxes, yet the failure 
to  give such notice is  declared by the same act to  be a n  irregularity only, 
so f a r  as-the purchaser is  concerned, and does not invalidate the deed for 
the land. Sanders v. Earp, 275. 

3. Since such statute makes the sheriff's tax deed prima facie evideuce of 
title, the purchaser, as  plaintiff in ejectment, is entitled to recover 
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TAX DEED-Continued. 
upon proof of the tax deed conveying the land, if defendant introduces 
no evidence of his title and of his having paid the taxes for  which the 
land was sold. Moore v. Byrd, 688. 

TAXES ON PERSONAL PROPERTY. 
1. Although a tax list when placed in the hands of a sheriff for collection 

has the force of a docketed judgment and execution as  to  real estate, 
i t  creates no lien on persona1 property, until levied, as  against bona 
fide purchasers for  value from the taxpayer's assignee for benefit of 
creditors. Shelby v. T t d d y ,  792. 

2. Where a n  assignee, for the benefit of the creditors of a taxpayer, sells 
personal property of his assignor, on which a tax  had been assessed 
but not levied prior to the assignment, the proceeds in the hands of the 
assignee are not subject to  garilishment for the payment of the tax, 
but belong to  the creditors. Ib .  

TAX TITLE. See, also, Tax Deed. 
1. Under the legislation since and including the General Assembly of 1887, 

relating to sale of lands for taxes, everything is presumed in favor of 
purchasers. Stanly v. Barrd, 75. 

2. A tax title is good notwithstanding the fact that the land was sold by 
the sheriff without first resorting to the personalty of the tax  debtor 
as  required by the statute. Ib .  

3. Though by the Revenue Act of 1891 the sheriff is directed to give notice 
by mail to  a taxpayer of the sale of his land for taxes, yet the failure 
to give such notice is declared by the same act to be an  irregularity only, 
so f a r  as  the purchaser is concerned, and does not invalidate the deed 
for the land. Sartders v. Earp, 275. 

TESTIMONY. 
I. The interest i11 the result of the action which disqualifies a witness under 

section 590 of The Code must be a legal and not a mere sentimental 
~nteres t .  Sutton v. Walters, 495. 

2. Permitting a witness to* be recalled rests nlthin the discretion of the 
judge. Ib .  

3. On the trial of a criminal action against a husband, in n-hich he and his 
n i f e  were witnesses on his behalf, i t  was error to instruct the jury that, 
because of such relationship and the witnesses' interest in the result 
of the action, the jury should carefully scrutinize the testimony and 
receive i t  with gains of allomance, xithout adding that, if the jury 
believed the testimony of the vitnesses, they ae re  entitled to full credit, 
not~vithstanding their relationship and interest. S, v. Collins, 1203. 

Competency of, under The Code, see. 590, 147, 268, 495. 

T ITLE TO LAND. 
1. I n  order that  adverse possession may ripen into a perfect title against 

the true owner, i t  must be such a possession and exercise of dominion 
as  mould subject the claimant to an  action of ejectment. Fuller v. Eliza- 
beth Caty, 25. 

2. The mere fac t  tha t  a person claims land, offers i t  for  sale and lists i t  
for taxes, is not evidence to show title. Ib.  

To negotiable instruments, 548. 
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T I T L E  TO OFFICE. 
1. Every action must be prosecuted by the party in interest, and hence, in a 

quo warm~bto, \vhile i t  need not appear that the relator is a contestant 
for the office, i t  must appear from the complaint that he is an  inhabi- 
tant  a i d  taxpayer of the jurisdiction over vhich the officer whose title 
is yuestioned exercises his duties and powers. Hznes s. Bann, 3.  

2. Where, in an action of quo wn~xcn to ,  i t  does not appear that  the plain- 
tiff has any interest in the action, i t  will, on motion, be dismissed in 
this Court. I b .  

TORT. 
A4 cause of action in tort may be joined in a complaint v i th  one for the 

enforcement of an  equitable right. Benton v. Collins, 196. 

TORT FEASORS, JOIKT, 1031. 

TOWN ORDINANCE. 
1. L a m  in  existence a t  the date of a contract are deemed to  constitute a 

part  of the same, just as  though incorporated in it. Hutchzns c. Dur- 
ham, 437. 

2. A to\vn ordinance, providing that  all licenses to occupy stalls in a mar- 
ket house may be revoked a t  \\ill, is in force until repealed, and may 
he summarily ellforced a t  the discretion of the anthorities of the town. 
Ib .  

3. Markets being a public necessity, a tomi  has the ~mplied power to es 
tablish and regulate them. Ib .  

4. The Code, sec. 3799, does iiot empover a toxv11 to pass an ordinance for- 
bidding one vho sells liquor to occupy his o~r.11 premises between cer- 
tain hours. S. c. Thomas, 1221. 

5. The extent to nhich legislative authority may be delegated by the 
General Assembly to municipal authorities discussed. Ih .  

TRESPASS. 
1. Where defendant purchased the cargo of a schooner moored to a wharf, 

with the privilege of removing the cargo within thirty days, and cluring 
that time and without the permission of the owner of the schooner, re- 
moved the boat to a more conve~iieiit place for unloading, where i t  va s  
damaged by a storm: Held, that  the clefendant mas a trespasser nb initio 
and liable for the resulting damages. Bear v. Harris, 476. 

2. I n  such case the fact  that, if the schooner had remained a t  the wharf, 
i t  might have been endamaged by the storm as  much as or more 
than i t  mas a t  the place to  which it v a s  removed, is  no defense. Ib .  

3. I n  an  mdictniei~t tilidel section 1120 of The Code for entering upon land 
af ter  being forbidden, ~t is incumbent on the State to prove such entry, 
but i t  is upon the defei~dant to show, by way of defense, that  he en- 
tered under a licelise from the onner or a bonn fide claim of right. S. c. 
Glenn, 1191. 

4. I n  the trial of an  inc1ict.nlent for willful trespass on land, the defendant 
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must show that he not on13 enteled undel a belief 111 his ilglit to entel, 
but that  he had reasonable grounds for such belief. Such defense must 
be proved, not beyond a ieasonable doubt, hut only to the satisfaction 
of the jury. Ib.  

5. Where, in the trial of an  indictnient for ~villful trespass ou land, there 
mas no evidence that the defendant had reasonable ground for his be- 
lief in his right to enter, an  instruction to the jury that such defense 
must be proved beyond a reasonable ground is harmless error. I b .  

6. One who enters land after being forbidden, pendmy an appeal from an 
adverse adjudication upon his title to the land, can have no ieasonable 
ground for believing that  he has a right to so enter, and his entry 
subjects him to the penalties of section 1120 of The Code. Ib .  

TRIAL. 
1. Where, in the trial of an actioil for trespass on land, the sole inquiry 

was whether the land described in the complaint mas the same as that  
involved in a former case between the same parties (the judgment in 
the former being pleaded as an  estoppel in the pending action), and 
the ~vitnesses for the plaintiff, as well as the defendant, testified that  
the land was identically the same, i t  TTas proper for the trial judge to  
instruct the jury that if they believed the evidence they should answer 
the issue "Yes," and, if they did not believe it, or had any doubt, 
to  ansver the issue "No. " Wool u. B o n d ,  1. 

2. I n  civil actions, the trial judge may direct the jury's verdict where there 
is no conflict of evidence, or ~ v l ~ e r e  a party fails to make out his case 
or sustain his defense by evidence. Ib. 

3. Whenever the fraudulent character of a deed depelicls upon a ~ a r i e t y  of 
facts and circumstances connected nit11 the tiansaction, involving the 
motive and intent of the parties the general question of fraud must be 
left to the jury with instructions as to nha t  constitutes fraud in la~r-. 
Hinton c. Greenleaf, 7. 

4. I n  a n  actloll against a municipality for damages for the appropriation of 
plaintiff's land for a street, the defendant denied plaintiff's t i t le:  Held, 
that  the burden of proving his o~mership  is upon the plaintiff. Pullel- 
C. Elzznbeth Ctty, 25 .  

5 .  Where plaintiff n a s  injured nhile loading trucks ~71th lumber because 
of defective stringers on a platform vhich he n a s  required to use, and 
in the trial of an  action against his employer for damages there v a s  
evidence that  the defendant had employed carpenters to inspect and re- 
pair the platform, and there was also evidence that  an  ordinary inspec- 
tion would have disclosed the defect, i t  was error to refuse an instruc- 
tion that  it x i s  the duty of the carpenters employeit for the purpose to  
make a reasonably diligent ~nspection, and, if they failed to do so, de- 
fendant mas guilty of negligence, and to charge the jury, in lieu of snch 
requested instructions, that, if the defendant provided in the beginning 
a safe and proper platform and appointed competent men to keep i t  so, 
i t  performed i ts  duty to  plaintiff unless i t  actually knew of the 
defects or might, by reasonable diligence, have kno~vn of them. Chesson 
v. Lumber Co., 39. 
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6. I t  is  error to leave a jury to determine what is ordinary care or reasona- 
ble diligence under any given circumstances, and to  decline to  give 
proper instructions which will enable them t o  apply "the rule of the 
prudent man" to given phases of the testimony. Ib.  

7. Where, i n  the trial of an  action involving the question of negligence, the 
facts are admitted and not more than one inference can be drawn from 
them, the question whether there has been negligence is for the court; 
but, where the evidence is  conflicting, or mhere more than one inference 
can be drawn from it, the court should, upon proper request, instruct 
the jury whether, in any particular aspect of the testimony, there lvas 
negligence as alleged. Ib.  

8. I n  an  action brought by the purchaser of a n~ortgagor 's  equity of re- 
demption against a purchaser a t  the mortgagee's sale, for accounting 
and to be allowed to redeem, because of the invalidity of the sale, etc., 
the burden is on the plaintiff to  show that a t  the time of the sale 
there was nothing due on the mortgage. McIver v. Smith, 73 .  

9. I n  the trial of such action, hearsay evidence a s  to the value of the land 
is inadmissible. Ib.  

10. The defendant i n  an  action for malicious prosecution may protect him- 
self by any additional facts tending to show that the plaintiff was guilty 
of the crime charged against him, although defendant may not have 
known such facts when he began the prosecution. Thurber v. Loan 
Assn., 129. 

11. Where, in the trial of a n  action for malicious prosecution, i t  appeared 
tha t  the defendant had prosecuted plaintiff for forgery in inserting his 
own name in  an  assignment of stock intended and understood to be 
made to one Smith, so as  to  enable him (the plaintiff) to  claim the 
stock as  a bonu fide purchaser, and to  prevent the defendant from re- 
covering the same for fraud of S. in procuring the assignment: Held, 
tha t  the question of probable cause for the prosecution was rightly left 
by the court to the jury, instead of an  instruction to  find the issue in 
the negative. Ib.  

12. I n  the trial of an  action on notes, where the plea of the statute of limita- 
tions has been made, i t  i8 not incumbent on the plaintiff to  prove that 
payments alleged to hare been made thereon vere made by the deblor 
with the intention of continuing the notes in force or reviving them, 
since the law presumes such intention from the fact  of payment. Yoiii,(/ 
v. Alford, 215. 

13. Where, in the trial of a n  action on notes to which the statute of limita- 
tions was pleaded, and in which the issue was whether there ha? bcen 
a payment continuing the notes in force, i t  appeared tha t  the plain+iff 
got a quart of brandy from the debtor, who told her to "let i t  go on the 
notes," and the plaintiff, valuing the brandy a t  7 5  cents, applied i t  aa 
a credit on three notes, 25 cents on each note: Held, that  i t  was proper 
to  refuse to  instruct the jury that  unless they found that the debtor 
authorized plaintiff to estimate the value and to  divide i t  into three parts 
for  credit on the three notes, they should return a verdict for the de- 
fendant. I n  such case it was the payment and not the amount thereof 
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tha t  revived the debt, and being a payment, and defendant not having 
directed how i t  should be applied, the plaintiff had the right to  make the 
application and to divide it by crediting a part  on each note. Ib .  

14. The date when a payment is  made and not when i t  is  entered on the notes, ' 

governs as to  i ts  effect under the statute of limitations. Ib .  

15. To submit a case to  the jury upon a state of facts which there is  no 
evidence, or a mere scintilla of evidence, is error. Oakley v. Tate, 361. 

16. Permitting a witness to be recalled rests within the discretion of the 
judge. Sutton v. Walters, 495. 

17. The objection tha t  there is not sufficient evidence to warrant the submis- 
sion of the case, or an issue in the case, to the jury, must be made be- 
fore verdict, in order that  the 'defect may be supplied if possible, as  the 
object of The Code practice is to  have cases tried on their merits an& 
to prevent the loss of rights through mere inadvertence. Ib .  

18. A venire de novo will not be ordered because a material element is  lacking 
in the issues submitted, if i t  appears that  no objection was made to 
the issues in the lower court, and i t  also appears tha t  the judge charged 
that  the jury must be satisfied from the evidence tha t  the matter omitted 
from the issues was established before they could answer the issues in 
the affirmative. I b .  

19. The proper issues to submit, and instructions to be given the jury, where 
ifdulgence of the principal by the creditor is relied on as  a defense by a 
surety, pointed out. Ib.  

20. Judgment nox obstante veredicto is only proper where the plea confesses 
a cause of action and sets up insufficient matter in avoidance. A motion 
for  such judgment will not be considered by the Supreme Court if made 
for  the first time in  that  Court. I b .  

21. Where, in a n  action to recover land, the plaintiff dies and his heirs and 
executors are made parties plaintiff in his stead, and on the trial offer 
evidence that  their ancestor is dead and that  he left a will, which has 
been probated, the presumption is  that  he devised all his property, and 
the heirs must, by the will or otherwise, show that they are his devisees. 
Blue G. Ritter, 580. 

22. I n  such case, it was proper for the trial judge to direct a verdict fo r  
defendant on the ground of a failure of proof of plaintiff's title. Ib.  

23. Where, in the trial of an  action for damages for shortage in goods sold 
and delivered to  plaintiffs, i t  appeared that the defendant, a f ter  deliv- 
ering a part  of the goods sold, had divided the balance due on the price 
into several amounts and brought action thereon in a justice's court, 
and the vendee had set up a counter-claim for shortage, but the vendor . 
recovered judgments from which the vendee did not appeal: Held, tha t  
the vendees (defendants in said actions) are estopped from claiming 
damages for shortage, except as  to the goods which had not been de- 
livered a t  the time of said judgments. Evans v. Cumberland Hzlls, 583. 

24. Where, in the trial of an action to set aside a transfer of property as 

927 . 



INDEX. 

fraudulent, the testimony tended to excite suspicion and to show cei- 
tain badges of fraud, challenging inquiry, though not raising an actual 
presumption of the fraudulent intent, it was proper for the trial judge 
to mention the circumstal~ces and to instruct the jury that they rnlgllt 
consider such circumstances, in connection with all other cilcun~stalices, 
as  bearing upon the question of intent. Wolf L .  Arthur,  890. 

25. I f ,  in the trial of an  action to recover land by the purchaser a t  execution 
sale, it appears, either by the admission of the parties or by the evi- 
dence of either, that no homestead mas allotted before the sale, the plain- 
tiff cannot recover, although such fact was not specially pleaded, but, 
~vhere nothing of the sort is alleged, pleaded or proved, the prima facie 
right of plaintiff -cdl control. Allison v. Snider, 952. 

26. I n  the trial of an  action a party cannot object to  a questiol~ put to 
his witness by his adversary & cross-examination, substantiallj- the 
same as one asked by himself. Gmmbl ing  c. Dickey, 986. 

27. Where an i~lsolvent person sells property to  a near relative, the l a v  
presumes fraud, and the burden of showing the transaction to  lx bo)ia 
fide rests on the purchaser. Ib .  

28. Upon the trial of a n  issue as to mhether a n i f e  has acquired a separate 
property in her o~vn earnings by agreement with her husband is 011 the 
party alleging that  fact .  I b .  

29, Attachment proceedings relating to personal property bemg only anclllaly 
to the maul action, a justice of the peace may entertain a i d  try an 
interplea to determine the title, although the value of the pioperty cu 
ceeds $50. I b .  

30. The relative riglits and povers of the court and jury in actions involving 
questions of negligence and contributory negligence may be definetl thm : 
( a )  Where the facts are undisputed, and but a single inference can be 
d rawl  from them, i t  is tlie exclusive duty of the coart to determine 
whether the injury mas caused by the negligence of one or the concur- 
rent negligence of both of the parties. ( b )  Where the testimony is 
c,onflicting upon any material point or more than one inference may 
be dra~vn from it, i t  is the province of tlie jury to find the facts or niakc . 
the deductions. ( c )  I t  is the duty of the judge to' instruct the jury, 
when requested to  do so, whether, in any given phase of contradictory 
evidence, or in case an  inference fairly deducible from the testilnony, 
or any aspect of it, should be drawn by them, either of the parties 
would be deemed culpable in law. ( d )  Where the testimony is conflicting, 
or fair  minds niay deduce more than one conclusion from it, it is the 
province of the jury, under instructions from the judge, to detem~ine 
mhether either of the parties failed to  exercise reasonable care, or to 
use such diligence as  a prudent man, in the conduct of his orvn affairs, 
would have exercised under all the surrounding circumstances. ( e )  I t  is 
not the duty of the judge, vithout special request, to instruct upon 
every possible aspect of the evidence, or as  to every conceivable deduc- 
tion of fact ~vhiCh may be dravn from it. Russell u. 3. R., 1098. 

31. On a n  indictment for murder the on~ission of the judge to  explain to  the 
jury the application of the testimony to the theory of murder in the 
second degree is error. S .  v. Thomas, 1113. 
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The common-law principle that, on trials for mprder, malice is pre- 
sumed from the killing with a deadly weapon, and the prisoner has the 
burden to rebut malice, is modified by chapter 85, Laws 1893, only t o  
the extent of making the killing, when nothing else appears, murder in 
the second degree, instead of murder in the first degree. S. v. Wilcox, 
1131. 

The prisoner must satisfy the jury of the facts and circumstances relied 
upon to  rebut malice, but he is  not held to satisfy them beyond a rea- 
sonable doubt. I b .  

I f ,  upon the whole testimony, i t  is  manifest that the presumption of 
malice has been rebutted, and in no aspect of the testimony, if believed 
as  a whole, can the prisoner be guilty of murder i n  the second degree, 
the court should so instruct the jury and direct them not to convict of a 
higher offense than manslaughter. E converso, the court may instruct 
the jury, when the testimony so warrants, that no evidence to reduce 
the homicide to an  offence below murder is before them. Zb. 

Where several defendants are jointly indicted, a sererance is mithin the 
sound discretion of the nisz prius judge, and his refusal of a motion 
for  a severance will not be reviewed in the absence of abuse of such 
discretion. S. v. B'znley, 1161. 

Where there are several defendants in the same bill of indictment, it is  
not necessary to notify each of the others of the taking of a deposition 
by one for use as evidence on his behalf, under Laws of 1891, chapter 
552.  Ib .  

A deposition taken under chapter 552, Laws 1891, is competent to  be 
read in favor of one prisoner, although i t  contains testimony charging 
his codefendant with committing the crime. When so read i t  is the 
duty of the presiding judge to instruct the jury that they are not to 
consider i t  as evidence against the codefendant thus charged with the 
crime, but only as  evidence in favor of the prisoner who offers it. I b .  

When a wounded person has been told by a physician tha t  his injury is 
fatal, and states himself that  the wound mill produce death, his dying 
declarations are properly received in evidence. I b .  

A witness who proposes to testify as to dying declafations can refresh 
his memory by looking a t  a deposition of deceased, taken in his presence, 
although such deposition is not competent as  evidence in chief. I t  is  not 
essential in cases of this kind that  the witness should himself have writ- 
ten the matter from which he is to refresh his memory. I b .  

I n  the absence of any evidence of a conspiracy, if two persons are in- 
dicted for murder and the jury are in doubt as  to who struck the f a t a l  
blow, they should acquit both; but, if a conspiracy between the prisoners 
i s  shown, they should both be convicted under such circumstances; for, 
having conspired together to  commit the crime, they are both principals, 
and i t  is  immaterial to inquire which of the two actually struck the blow. 
I b .  

If two persons conspire to vex, annoy and commit unlawful acts upon a 
third, and in the prosecution of their unlawful plans one of them kills 
their victim, they are. both responsible for such homicide, although their 
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original object in conspiring together did not compass so great a crime. 
Ib. 

42. Now, as  before the statute of 1893 (dividing murder into two degrees), 
the killing being proved or admitted, malice is presumed, and the bur- 
den is  put upon the prisoner to establish, to the satisfaction of the jury, 
such facts and circumstances as will rebut malice and reduce the crime 
from murder in the first degree to a crime of inferior grade. Ib. 

The instructions proper to be given on the question of murder or man- 
slaughter, as pointed out in S. v. Locklear and S. v. Thomas, a t  this term, 
approved. Ib.  

The admission of additional testimony after the evidence is closed, but 
before a verdict is  rendered, like a motion for  a new trial for newly 
discovered evidence, is a matter of unreviewable discretion in the judge 
below. S. v. Jimmerson, 1.173. 

As manslaughter may be committed in various ways, and without the 
use of a deadly weapon, a defendant who was indicted and tried for 
murder with a stick, and was convicted of manslaughter, cannot com- 
plain of the failure of the trial judge to instruct the jury whether the 
stick used was a deadly weapon. S. v. Ussery, 1177. 

I t  is  the duty of the trial judge, to be exercised in his discretion, to 
either stop counsel in their argument on a trial when they abuse their 
privileges by indulging in a line of argument for  which there is no sup- 
port in the evidence, or, in the charge, to caution the jury to disregard 
the objectionable remarks. Ib. 

Where, on a trial for  murder, the judge instructed the jury that if they 
were satisfied that  the prisoner reasonably feared the loss of his life or 
great  bodily harm a t  the hands of the deceased, a t  the time he struck 
the blow, and that i t  was necessary for him to strike for the protection of 
his life or to save himself from great bodily harm, they should acquit 
the prisoner: Held, that  such instruction wa$ sufficiently explicit, and 
nat erroneous in tha t  i t  did not instruct the jury to  acquit the defend- 
an t  if he believed i t  necessary to strike, etc. Ib.  

I f ,  on a trial, the court omits any evidence favorable to the prisoner in his 
recapitulation and charge, it is the duty of the prisoner's counsel to call 
i t  to the attention of the court in time to enable it to correct the omis- 
sion; for, after  verdict, an exception grounded on such omission will not 
be sustained. Ib. 

It is not necessary, in the absence of a special request, for the trial judge 
to  recapitulate all the evidence in his charge to the jury, and if the 
prisoner desires the entire testimony or any portion of i t  repeated to 
the jury, he must make the request in ap t  time and before verdict. I f  
no such instruction is  asked, the failure to repeat the entire testimony 
is not error. Ib. 

A witness as  to general character, after  qualifying himself, can only state 
the general reputation of the person whose character is the subject of 
inquiry. I f  cross-examined as to  particular facts, the redirect exami- 
nation must be limited to the particular matter brought out by the 
cross-examination. Ib.  
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51. Where a witness, testifying to  the general character of the prisoner, had 
on cross-examination stated tha t  the prisoner had submitted to a charge 
of fornication and adultery, the redirect examination was properly 
limited to tha t  matter and not allowed to  include inquiry as  to  the 
general character for  "truth and honesty." Ib.  

32. I n  the absence of any allegation that  the sheriff acted corruptly or with 
partiality, in summoning the venire, or tha t  anything had been done 
affecting "the integrity and fairness of the entire panel," it is not a 
ground of challenge to the array that the sheriff failed to  summon sev- 
eral of the special venire drawn from the jury box or tha t  the jury box 
was not revised by the county commissioners. S. v. Stanton, 1182. 

53. When a special venire is exhausted without completing the jury, the court 
may (under section 1739 of The Code) order a further venire to  be sum- 
moned a t  once from the by-standers. Ib .  

54. An objection to evidence must specifically point out the portions claimed 
to  be obnoxious, especially when i t  is made to a large volume of testi- 
mony. Ib .  

53. On the trial of J. and R. for murder, a witness for  the State testified as  
to  a conspiracy between defendants; that  R. and witness were in jail 
together, and R. told witness that  they had been his ruin;  that  he said 
he met three persons named, and had started home, and they begged 
him to come back with them to  hunt certain boys to  get into a n  affray 
with them; that  he had then turned, and went back with them, and 
tha t  was his ruin. Defendant J. was not present during such conver- 
sation: Held, that  i t  was error to admit such testimony as  against J. Ib.  

56. On the trial of an  indictment for assault with a deadly weapon the testi- 
mony of a physician as to the nature and extent of the wounds inflicted 
is  admissible to corroborate the testimonv of the  rosec cut or tha t  defend- 
ant  had assaulted and wounded him with a deadly Tveapon. S. v. Haynie, 
1265. 

57. I n  an  assault with a deadly weapon, an  instruction that, if the prosecutor 
and defendant had entered into the fight willingly, and defendant, being 
seized by the throat, mas under reasonable apprehension of suffering 
great bodily injury, and had cut his adversary to  free himself, he would 
not be guilty, but tha t  the jury were the judges of the reasonableness ' 

of the apprehension, was properly given. Ib.  

TRIAL BY JURY, RIGHT OF, WAIVED, 746. 

TRIAL BY JURY, RIGHT OF, W H E N  FORFEITED. 
The demand for trial by a jury made when excepting to a referee's report 

must be confined to issues raised by the pleadings, and must specify the 
issue demanded to be tried by a jury, either by tendering a formal one 
or stating as  clearly what it is  as if it had been formally drawn and 
tendered, otherwise such right to a trial by jury will be forfeited. Tay- 
lor v. Smith, 127. 

TRUST, 576. 
1. Where defendant's testator received as  trustee certain notes against a 

corporation from plaintiff's intestate, which were exchanged for stock 
in the reorganization of the company and the stock issued in the name 
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of defendant's testator became thereafter much more raluable thau the 
notes: Held, that, in ascertaining the amount due the plaintiff's intes- 
tate, the defendant, whose testator retained the stock, caullot have credit 
for the services of his testator in obtaining the stoek. I f ,  in such case, 
compensation for such services is demanded, the defendant should sur- 
render the stock procured by the services for which pay is asked. Lane 
v. Royster, 159. 

2 . .  A devise by a husband to his wife of all his property "to keep and hold 
together for her use and the use of my children after my debts are paid," 
constitutes the widow a trustee during her life for her omm use and 
the use of the children, and she has no poxver to sell or convey the 
property. Crudup v. Holding, 222. 

3. A trust will continue no longer than the legitimate purposes eoiite~nplated 
in its creation require. Bake,  v. McAden, 740. 

4. A testator devised his residuary estate to his executor "in trust  for my 
children," with power to manage the estate for the best interest of the 
beneficiaries, and to sell the same, or any part  thereof, a t  any time 
and on such terms as he should deern best, directing that, if any of the 
children were dissipated, they should receive only a sinall portion until 
their habits became improved, and that  the portion due testator's daugh- 
ters should be given to  then1 in their own right, "free from the debts and 
liabilities of their husbands, a t  such times as  ruy e~ecu to r  may deem 
best." There were no limitations over after the death of the child~en 
or any of them: Held, (1)  that  the trust is a personal one, xhleh, if 
the trustees should die before the children, would a t  once be eutingulshed 
and the estate would become absolute in the children as  tenants in com- 
mon; (2)  tha t  such trust would also terminate on the death of the bene- 
ficiaries during the trustee's life, in which case the estate would vest in 
the representatives, legatees or devisees of the children; (3) that  the 
death of one of the daughters terminated the trust as to her share, and 
vested such share in her devisee, ~ h o  is entitled to an  aceounting. Ib .  

5. One who fraudulently conveys property held by him as trustee can be 
legally arrested under The Code, see. 291. Pertiliaer Co. u. Little, 808. 

TRUST ESTATE. 

Where land is held under a deed of trust creating contingent remainders, a 
court has no power to order its sale and a reinvestment of the proceeds, 

7 when all the interests are not represented in the proceeding, and cannot 
be, even by classes, because of the uncertainty of future events. Smith 
v. Smith, 735. 

TRUSTEE, 142. 

1. The mere fact  that  one is made the trustee under an instrument to collect 
rents for the creditors named therein, and to apply the same to  their 
debts, does not make him the agent of the creditors to  bind them by 
oral declarations made a t  the time. Taylor u. H m t ,  168. 

2. Where money loailed is  furnished by the wife, and the note and mort- 
gage therefor are made to the husband, the latter becomes trustee for 
his wife, who is the equitable owner thereof, without any express assign- 
ment to her. Houck c. Somers, 607. 
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3. Where plaintiffs' father delivered to defendant a note to be collected and 

the proceeds to be pald over to plaintiffs when they should become of 
age, and on.the father 's  death the note was allotted to  the widow as  a 
part  of her year's allowance, and, in compliance with the written order 
of a justice of the peace acting with the commissioners who laid off such 
a l lo~ance ,  the defendant delivered the note to the widow, who col- 
lected the same and retained i t :  Held, that  the defendant is  liable to  
the plaintiffs for the amount of the note and interest, he being a trus- 
tee thereof, and the order of the justice of the peace, who had no juris- 
diction over him or the fun& was no justification for the breach of trust. 
Burrzs v. Brooks, 789. 

TRUSTEE, RIGHT OF, TO COMMISSIONR. 
Where a deed of trust provided that, in case of sale thereunder, the trustee 

should receive 570 commission on the sale as  a compensation for making 
the sale, and also that, if the grantor should discharge the debt before 
the sale, the land should be reconveyed to him, and the trustee advertised 
the sale, but before sale day the trustor, mith the knowledge and consent 
of the trustee, paid off the debt and interest and the expense of adver- 
tisement, and demanded his bond and trust deed: Held, that, the debt 
haying been paid, the trustee was not entitled to commissions. Pass  v. 
Brooks, 397. 

UNREASOSABLE RESTRICTION O F  TRADE, 1190. 

USURIOUS CONTRACT. 
1. I f  i t  is the intent or purpose of the lender of money to get more than  

the legal rate of interest for the loan, and if there be a provision, a con- 
dition or a contingency in or connected with the contract by which he 
may do so, the transaction is usurious. Miller u. Insurance Co., 612. 

2. I f  the usurious character of a transaction is not manifest upon i t s  face, 
but depends on facts and circumstances connected ~v i th  the transaction, 
as  a part  of res gestae, i t  is a question of fact  as well as law, and 
should he submitted to the jury. Ib .  

3.  Where a life insurance company lent to a borrower a sum of money a t  
the full legal rate of interest, payable n~onthly, i ts  repaypent being 
amply secured by mortgage on real estate, but required the borrower, in 
addition and as  a condition of the loan, to take from and reassign to  
i t  an  endowment policy for a sum equal to the amount of the loan, upon 
which the premiums shoulcl be paid monthly for seven years (or until his 
death),  the payment of the premlums belng also secured by the mort- 
gage: Held, that  the transaction mas usurious. Ib .  

USURY, 612. 
1. L a m  1896 (ch. 69), which p ~ o v ~ d e s  for the recovery of usurious interest 

if the action is brought nithin two years after the payment in full of the 
indebtedness, by its express terms does not apply to contracts antedating 
i ts  ratification, and the right of plaintiff to recover a t  all is  governed 
by section 3836 of The Code, which a l low the recovery of twice the 
amount of interest paid, provided action therefor be brought within 
two years from the date of the usurious transaction. Iloberts v. Insur- 
ance Co., 429. 
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2. The right of action to recover for usurious interest paid is purely statu- 
tory, and the plaintiff must comply with the terms of the statute as  to 
the time of bringing his action; hence, the defense that  the usurious 
interest was paid and received more than two years before action brought 
need not be specially pleaded, as  is  required in ease of the statute of 
limitations. Ib.  

VENDORANDVENDEE.  
1. One who holds possession of land under a bond for  title does not hold ad- 

versely to his vendor in the absence of some hostile act on the part  of the 
vendee under a claim of right with intent to  assert such right against 
the vendor. Bradsher v. Hightower, 399. 

2. I11 such case, the burden of proving adverse possession is  on the vendee. 
Ib .  

3. A devisee of land, given as a bounty by a testator, is not a purchaser for 
value, but takes only the interest of the testator, subject to all equities. 
I b .  

4. 14 vendor who seeks the aid of a court of equity to set aside a coiltract 
of sale, on the ground of alleged fraud, must offer to return the price re- 
ceived for the property. He must offer to place the vendee in statu quo. 
Cownn v. Pairbrotlzer, 406. 

5. Where a contract for the sale of land empowered the vendor to sell the 
land on default in the payment, a t  maturity of any one of the notes given 
for the deferred payments of the purchase price, hls administrator may 
bring an  action to foreclose wlthout waiting for the maturity of the last 
note. McQueen v.  Snuth, 569. 

6. When a vendor in a contract to convey land has only a defective title, 
and his vendee buys u p  the outstanding claims for the purpose of fore- 
stalling such vendor and preventing his complying with his contract, 

- such vendee can only recover what he actually paid for the o~itsta~iding 
claims. Burcello v. Hapgood, 712. 

VER,DICT CURES ERROR, WHEN. 
Where a case arises which the judge should decide upon the evidence, without 

submitting i t  to the jury, but he does submit i t  to the jury, and 
their verdict accords with what the judge should have decided, the ver- 
dict cures the error. Hanshau v. R. R., 1047. 

VERDICT DIRECTED BY JUDGE, 1. 

Where the party upon whom rests the burden of proof fails to produce evi- 
dence, or that  which he does produce amounts to a mere scintilla of 
proof, the judge should direct a verdict against him. Oakley v. Tate, 361. 

VERDICT O F  JURY. 
A verdict finding defendant guilty of negligence, the plaintiff guilty of con- 

tributory negligence, and that  plaintiff was entitled to recoTer a certain 
sum, entitles the defendant to judgment against the plaintiff. Raker u. 
R. R., 1015. 

VOID JUDGMENT. 
A judgment void for want of jurisdiction of the subject-matter cannot con- 
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VOID JUDGMENT-Continued. 
dude any person, whether a party or a stranger, and may be collaterally 
attacked. Springer v. Shaeender, 33. 

WAIVER, 368. 
A general appearance waives irregularity in the service of the summons. 

Moody v. Moody, 926. 
Of conditions in contract, 1056. 
Of right of trial by jury, 265. 

WARRANTY, ACTION FOR BREACH OF. 

1. An allegation in a complaint in an action for breach of warranty that 
"there was and is a breach of defendant's contract of warranty afore- 
said" is a defective statement of a good cause of action, in that i t  doea 
not allege in what the breach consisted, as by a specific allegation of 
ouster. Mizxell v. Ruffin, 69. 

2. Where, in an action for breach of warranty, the answer to a complaint 
containing a defective statement of a good cause of action is framed 
on the idea that the averment of ouster was sufficiently stated, denies the 
ouster and pleads the statute, i t  is a clear case of aider. Ib.  

3. Where, in a trial of an action for breach of warranty in a conveyance of 
right to cut timber, i t  appeared that the plaintiffs learned of the defect 
in their title more than ten years before action brought, but were not 
interfered with, and stopped of their own accord, and afterwards, within 
a year before bringing the action, they resumed work, but, in obedience 
to notice from the true owner, desisted, and the owner took possession 
under his superior title: Held, that the ouster took place, not when the 
plaintiff stopped work of his own accord, but when he did so upon being 
warned to quit, and the statute began to run from that time. Ib. 

4. Where, in a contract of sale of stock in an incorporated company, there 
was a warranty by the seller as to the condition of the company, and also 
a further clause in the nature of a defeasance that the buyer might 
have the representations examined into, the fact that the buyer did not 
avail himself of the privilege of making the investigation, but accepted 
and paid for the stock, did not deprive him of his right to recover on 
the warranty. Blacknall v. Rowland, 418. 

WARRANTY, BREACH OF. 
The warranty in a conveyance of the right to cut standing timber is a real 

and not a personal warranty, and the breach arises upon the ouster, and 
not upon the making of the defective warranty. Mizzell v. Ruffin, 69. 

WATER COURSES, OBSTRUCTION BY RAILROAD. 
1. A railway company that has constructed its road under lawful authority 

creates neither an abatable public nuisance nor a continuing private nui- 
sance by failing to leave sufficient space between embankments, or by 

, means of culverts, for the passage of water of running streams, in case 
of any rise in the streams that might be reasonably expected, and in- 
jury due to that cause may be compensated for by the assessment of 
present and prospective damages in a single action. Ridley v. R. R., 996. 
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2. It i s  a legal right of either plaintiff or defendant to elect to  have perma- 

nent damages assessed in such an action upon demand made in thc 
pleading, and when neither makes the demand the judgment may be 
pleaded in  bar of any subsequent action. The defendant is  required to 
set up this or any other equity upon which he relies, as well as  to prove 
the averment on the trial. But where the plaintiff is allowed without 
objection to  have such damages apportioned the judgment is not a 
bar, and either party to  a subseyuent suit involving the same question 
may demand that  both present and prospective damages be assessed, and 
upon proof of a previous partial assessment the jury may consider that 
fact in diminution of the permanent damages. Ib. - 

3. The measure of damages is the difference in the value of the plaintiff's 
land, with a railway constructed as i t  is, and what would have been 
its value had the road been skillfully constructed. Ib.  

WIDOW. 
Possession of land by a widow is not adverse to the heirs of her husband. 

Everett u. Newton, 919. 

WIDOW'S CLAIM TO ALLOWANCE. 

A widow's claim to her year's allowance has priority over all other clain~s 
against a decedent's estate except such as are secured by specific 
liens on property, even over funeral expenses and costs of administra- 
tion. Denton v. Tyson, 542. 

WIFE.  
A wife abandoned by her husband may, under section 1832 of The Code, 

convey her land without his assent. Hall v. Talker ,  377. 

W I F E  'S EARNINGS, 986. 

WILL, CONSTRUCTION OF. 
1. Where a father, after  providing by devise of lands in fee for several 

children, devised other land to each of two remaining children, in con- 
sideration of which they vere  to have the care and support of an  im- 
becile brother not otherwise provided for in the will: Held, that  the 
lands devised to the two soils were charged with the support of the im- 
becile brother. Outla?ad z'. Outland, 138. 

2. I n  such ease, purchasers of the lands from the devisees took the same 
subject to the charge, whether they had actual notice or only the con- 
structive notice of the will under which they derive title. I b .  

3. A testator devised as  follows: "I give to my beloved wife * * * 
all my property of every description, to  keep and hold together for  her 
use and the use of my children, after my just debts are paid": Held, 
tha t  the widow holds the estate during her life as trustee for  her own 
use and the use of the children, and has no power to sell or convey any 
estate. Crudup v. Holding, 262. 

4. However inartificial the language employed in an  instrument propounded 
a s  a last will and testament, if ,  upon examination of the whole instru- 
ment, i t  appears tha t  i t  was the purpose of the maker to  give expres- 
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WILL, CONSTRUCTION OF-Contznued. 
sion to his wishes as  to the disposition of the whole or any part  of his 
property, to take effect after his death, i t  will be regarded as  a will un- 
less the statutory requisites as to execution and attestation have been 
disregarded. Alston v. Daczs, 202. 

5. I f  the language used by the writer ~f a letter shows an evident intent to 
make a disposition of his property to the person addressed, after the 
writer's death, i t  is a reasonahle inference that  the letter, transmitted 
by mail to one so deeply interested in preserving it, v a s  sent by the 
writer for safe-keeping as his will, although the addressee was not 
specially requested to preserve it as such. I b .  

6. Where a brother, living in Texas, where he had gone from North Carolina 
for his health, mrote to his sister living in North Carolina, and after 

, 

expressing sorrow for her in her financial affairs, which required the 
sale of her portion of the land inherited from her father, stated In re- 
gard to his'own portion that he intended to build on i t  when he got old, 
and added: "If  I die or get killed in Texas, the place must belong' 
to you and I would not want you to  sell it," and further directed his 
sister to collect and retain any moneys that might be due him: Held, 
tha t  the letter was good as a holographic mill, devising the land to 
the sister, though she was not directed to preserve the letter as  his will, 
and though there was no other evidence that he intended the letter 
as a will. Ib.  

7. A testator devised his residuary estate to his executor "in trust for my 
children," v i th  power to  manage the cstate for the best interest of the 
beneficiaries, and to  sell the same, or any part thereof, a t  any time and 

' on such terms as he should deem best, directing that, if any of the 
children were dissipated, they should receive only a small portion until 
their habits became implored, and that the portion due testator's daugh- 
ters should be given to them in their ovn right, "free from the debts 
and liabilities of their husbands, a t  such times as my executor may deem 
best. " There mere no limitations over after the death of the children or 
any of them: Held, (1) that the trust  is a personal one, which, if 
the trustee should die before the children, would a t  once be extinguished 
and the estate would become absolute in the children as tenants in com- 
mon; (2 )  that such trust would also terminate on the death of the bene- 
ficiaries during the trustee's life, in which case the estate ~rould  vest in 
the representatives, legatees or devisees of the children; ( 3 )  tha t  the 
death of one of the daughters terminated the trust as to her share, and 
vested such share in her devisee, who is entitled to an  accounting. Baker 
v. McAden, 740. 

WILL, PRESUMPTION AS TO INTENT OF MAKER. 
The law presumes that  one who undertakes to make a will does not intend to 

die intestate as to any part  of his property. Blue v. Ritter, 580. 

WITNESS. 
On the trial of a criminal aetion against a husband, in whieh he and his 

wife were witnesses on his behalf, it mas error to instruct the jury that, 
because of such relationship and the witnesses' interest in the result of 
the action, the jury should carefully scrutinize the testimony and receive 



it with grains of allowance, without adding that, if the jury believed 
the testimony of the witnesses, they were entitled to full credit, not- 
withstanding their relationship and interest. S. v. Collins, 1203. 

WITNESS, COMPETENCY OF, 268. 

1. I n  the trial of a n  action against a surviving partner and the administra- 
tr ix of a deceased partner on a note purporting to  have been given by 
the firm, the surviving partner is  not a competent witness (by reason of 
section .590 of The Code) to prove the partnership or that the' deceased 
consented to  the borrowing of the money and execution of the note 
therefor. Lyon v. Pender, 147. 

2. I n  such case the witness mould be testifying "in his own interest," since, 
if judgment should be rendered against both himself and the defendant 
as  administrator of the deceased partner (instead of against himself 
alone), he could, by paying off the, judgment, h a ~ e  contribution from 
the estate of his deceased partner. Ib .  

WITNESS, CONTRADICTION OF ONE'S OWN. 

While a party cannot discredit his own witness, still he can show the facts 
t o  be different from those testified to by such witness. S. v. Mace, 1214. 

WITNESS FEES.  

Where several actions pending in a court were consolidated into one at the 
return term, and a t  a subsequent term there was an  entry of "judg- 
ment against both parties, plaintiffs and defendants, for their costs 
in each case," the witnesses summoned were entitled to prove but one 
attendance and in one action, and but one bilr of costs could be taxed. 
Mills Go. v. Lytle, 837. 

WITNESS MAY REFRESH MEMORY, WHEN. 
A witness who proposes to testify as  to dying declarations can refresh his 

memory by looking a t  a deposition of deceased, taken in his presence, 
although such deposition is  not competent as evidence in chief. I t  is 
not essential in cases of this kind tha t  the  witness should himself have 
written the matter from which he is  to refresh his memory. S. u. Fanley, 
1161. 

WITNESS, "OPENING THE DOOR," UNDER THE CODE, SEC. 590. 

1. When a personal representative "opens the door" by testifying to a 
transaction, etc., it is not his province, but tha t  of the court, to decide 
what testimony of the adverse party may come in. Cheatham u. Bobbitt, 
343. 

2. I n  an  action by an  administrator for the price of goods alleged to have 
been sold and delivered by his intestate to  defendant, the plaintiff niay 
testify to the delivery of the goods to defendant and not thereby "open 
the door," because the delivery is  an  independent fact. But, a purchase 
being the result of negotiations between the parties, if plaintiff testify 
tha t  defendant purchased the goods from his intestate he thereby 
makes it competent for defendant to  testify to  conversations and trans- 
actions between himself and plaintiff's intestate which negative a sale 
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and purchase, but tend to establish a bailment with intent to defraud 
the creditors of the alleged vendor. Ib.  

WITNESS, OPINION OF. 
A witness will not be permitted to give his opinions as  to whether negligence 

existed or not, or whether a thing was done in a negligent manner, as 
that would be to invade the province of the jury. Tillett v. R. R., 1031. 

Prosecutor and defendant, 1250. 

WBIT OF POSSESSION ENFORCED BY STATE MILITIA, 112. 

WRITTEN -4ND PRINTED PARTS O F  CONTRACT, WHICH CONTROL. 
w e r e  there is a conflict between the written part of a policy of insurance 

and the printed part, the former will govern. Johnston v. Insurance Co., 
643. 




