
A N N O T A T I O N S  I N C L U D E  1 8 1  N .  C. 

NORTH CAROLINA REPORTS 
VOL. 116 

CASES ARGUED AND DETERMINED 

IN THE 

SUPREME COURT 

NORTH CAROLINA 

FEBRUARY TERM, 1895 

ROBERT T. GRAY 
REPORTER 

2 ANNO. ED. 
BY 

WALTER CLARK 

RALEIGH 
COMMERCIAL PRINTING COMPANY 

STATE PRINTERS 
1922 



CITATION OF REPORTS 

Rule 62 of the Supreme Court is as follows: 
Inasmuch as  all the Reports prior to  the 63rd have been reprinted by the 

State, with the number of the volume instead of the name of the Reporter, 
counsel will cite the volumes prior to the 63rd N. C., as  follows: 

1 and 2 Nartin 
Tavlor & Conf .--------- as 1 N. C. 

1 Haywood ------------- " 2 
2 " --_---------- " 3 
1 and 2 Car. Law Re- 

pository & iY. C. Term-- " 4 
1 Murphey -------------- '' 5 
.> ' . - --- -----------" 6 
3 . '. --------------" 7 
1 Hawks --------------- " 8 
2 " -------_------- " 9 
3 " --------------- " 10 
4 " ---------------" 11 
1 Devereux Law -------- " 12 
2 " " -------- " 13 
3 " " -----_-- " 14 
4 " " --<-----  " 18 
1 " Eq. 16 
2 " " -------- " 17 
1 Dev. & Bat. Law ------ " 18 
2 '. ' L  '. ------ " 19 
3 &. 4'i " " ------ " 20 
1 Dev. & Bat. Eq. ------- " 21 
2 " " 6 .  -------'' 22 
1 Iredell Law ----------- " 23 
2 " '< ----------- " 24 
3 " " ----------- " 25 
4 ' " ---_-_----- " 26 
5 '< " _---------- " 27 
6 " " -----------" 28 
7 " " ----------- " 29 
S " " ---_------- " 30 

9 Iredell Law ----------as 31 K. C .  

Busbee Law ------------ " 
' Eq 

1 Jones Law ----------- " 

5 " " ----------- 
6 " " ----------- 
1 and 2 Winston ------- " 
'hillips Law ----------- " 

' Equity --------- " 

In  quoting from rhe ~ c p r . m l e d  Reports counsel will cite wlwq-c  the mnrginal 
(i.e., the original) paging, except 1 K. C. and 20 S. C., which are  re-paged 
throughout, without marginal paging. 



JUSTICES 

OF THE 

SUPREME COURT OF NORTH CAROLINA 

FEBRUARY TERM, 1895. 

CHIEF JUSTICE : 

WILLIAM T. FAIRCLOTH 

ASSOCIATE JUSTICES : 

ALFONSO C. AVERY, WALTER CLARK, 

WALTER A. MONTGOMERY, DAVID M. FURCH ES 

ATTORNEYGENERAL : 

FRANK I. OSBORNE 

SUPREME COURT REPORTEB : 

ROBERT T. GRAY 

CLERK OF T H E  SUPREME COURT: 

THOMAS S. KENAN 

MARSHAL : 

ROBERT H. BRADLEY 

iii 



JUDGES OF THE SUPERIOR COURTS OF NORTH CAROLINA 

SOLICITORS 

Name D:strict Ci ty  
IT. J. LEARY --------------------_- First ----------------.Elizabeth City 
W. E. DANIEL _----------_-------- Secoad Weldon 

' C. M .  BERNARD Third Greenville 
E. W. POU -------------------------- Fourth Smithfield 
W. P.  BPNUM, JR .--_---------------- Fifth ----------------.Greensboro 
11. P. RICHARDSOX ------------------ Sixth ---------------.Clinton 
H. I?. S~~w~~~--_------------------Seventh -------------Carthage 
J. Q. HOLTON - - - -_ - - - - - - - - - - - - - -  Eighth Statesville 
M. L .  1 C I o ~ ~ - - - - - - - - - - - - - - _ - - - - - K i n t h  ---------------.Wilkesboro 
J. Ii'. S ~ ~ ~ x ~ o u ~ - - _ - - - - - - - - - - - T e n t h  ---------------.>Ior$a~lton 
J. L. WEBB -----_------------------- Eleventh -------_----.Shelby 
GEORGE A. JOXES Twelfth -------_-----.l"ranklin 

JUDGES OF THE CRIMINAL COURTS 

Criminal Circuit Court for C'mven, New Hanoz?er, Mecklenburg, Vancc. 
Warren ,  Robeson, Edgeconzbe, and Halifam Counties: 

O L I V E R  P. M E A R E S  

Criminal Circuit Court o f  B ~ ~ n c o m b e ,  Madison, Hnyzcood, and 
U ~ n d e r s o n  Counties: 

H. G. EWART 

Grimilzcll C'ourt o f  Ho- t ford  C o ~ t t u :  

R. B. W I N B O R N E  



LICENSED ATTORNEYS 

OCTOBER TERM. 1894 



CASES REPORTED 



CASES REPORTED 

F I 
Farthing v. Carrington --------- 315 1 
Fleming v. Davenport----------- 153 1 Imp' " Guthrie------------- 381 
Forbes v. McGuire -------------- 449 In re ''reeman----------------- 
Francks v. llThitaker----------- 518 Ins. C O ' j  Blackburn v. --------- 
Freeman, In, re ----------------- 199 Ins. Co., ------------- 22 
Frost, Sloaf v. ---------------- 675 Ins. Co., Prebfelder r. ------.- 491 

PAGE ' PAGE 

Garner, Boyer v. -------------- 12: 
Garrett, Patton v. - ------------- 84i 
Gay v. Grant ------------------- 9: 
Gilmer, Bank v. ------ - -------- 684 
Glenn v .  Winstead -------------- 453 
Gooch, Johnson v. ------------- 61 
Grady v. R. R .----------------- 95; 
Grant, Gay v. ----------------- 9: 
Gray, Smith v. ---------------- 311 
Gray, Wi tz  v. ----------------- 48 
Green v. Ballard --------------- 144 
Gaiter, S. v. ------------------- 1068 
Gnthrie, Imp.. Co. v 381 

Engine Co., Alpha Mills v .------ 797 
. Ewart v. Jones ----------------- 570 

Hargrove v. Harris------------- 418 
Harmon v. Hunt --------------- 678 
Harris. Hargrove v. ----------- 418 
Harris, Wright v. ---------- 460, 462 
Hart, S. v. .................... 976 

Hunt, Harmon v. -------------- 678 
Hunt v. Wheeler --------------- 422 

Hartsell v. Coleman ------- ----- 670 
Hatch, S. v. - ------------------ 1003 
Hnynes v. Coward -------------- 840 
Heath v. Lancaster ------------- 69 
Helms v. Austin ---------------- 751 
Henderson v. Dowd ------------ 795 
Hicks. Sinclair v. -------------- 606 
Hicks, Webb v. ---------------- 598 
Hinsdale v. Underwood --------- 593 
Hinton v. Ins. Co .-------------- 22 
Hodqe. Clark r. ---------------- 761 
Holden v. Strickland ----------- 185 
Holt v. Warehouse Co .--------- 480 
Hooker v. Nichols -------------- 157 
Horn, S. v. .................... 1037 
House, Brown v. -------------- 869 
Howell v. Xfg .  Co .-------------- 806 

I Hughes, Burrell v. ------------- 430 
Hughes, Shoe Co. v .------------ 426 
Hnneycutt v. Brooks ----------- 788 

J 

Jarvis v. Vanderford ----------- 147 
Jeffreys, Stoneburner v. -------- 78 
Jenkins, S. v. ----------------- 972 
Johnson v. Gooch-------------- 64 
Johnson v. 1%. R .--------------- 926 
Jones v. Asheville -------------- 817 
Jones, Ewart v. --------------- 570 

Kirby v. Boyette --------------- 165 

Lancaster, Heath v. ------------ 69 
Tiangston v. Weil--------------- 205 
Latham v. Ellis ---------------- 30 
Layburn, Cowan v. ------------- 526 
Leave11 v. Telegraph Co 211 
Lilly, S. v. .................... 1049 
Loan Assn., Meroney v. -------- 882 
Loan Assn., Rowland v. -------- 877 
Loan Assn., Smith v. -------- 73, 102 
Loan Assn., Thurber v. -------- 75 
Logan v. R. R 940 
Long, Carter v. ------------- 44, 46 
Long, Mortgage Co. v .---------- 77 
Love v. Raleigh ---------------- 296 
Lumber Co., Bank v. ----------- 827 
Lumber Co., Comrs. v 731 
Lumber Co. v. I<. R. Co .-------- 992 

Mangum, S. v. ---------- ------- 998 
Xfg.  Go., Cline v. ------------- 837 
Mfg. Co., Howell v. ----------- 805 
Xfg. Co., Wyatt v. ---- -------- 27J 
Xarks, Moose v. ---- ----------- 785 
Martin v. Chambers ------------ 673 
ilcConnel1, Carden v. - ------,-- 875 
\IcCormac, S. v. ------ -------- 1033 
\fC<'Oy, S. v. ------ - ------------ 1059 

vii 



CASES REPORTED 

1 



CASES REPORTED 

Vanderford, Jarvis v .----------- 147 



CASES CITED 

Abernathy v. Seagle ------------ 98 N. C., 5531: ------------------------ 109 
Adair, S. v. ------------------- 66 N.C., 298-------------------------- 700 
Adams v. Hom7ard-------------110 N.C., 15-------------------------- 715 
Airey v. Holmes--------------- 50 N.C., 142-------------------------- 754 
Alexander, Davidson v. -------- 84 X. C., 621 ----------_--------------- 766 
Alexander, Fox v. ------------- 36 N. C., 340 --------------------_----- 192 
Alexander v. Summey ---------- 66 N. C., 577 .......................... 477 
Allen v. Bolen ----------------- 114 N. C., 560 -------------------------- 161 
Allen, Brittain v. ------------- 13 N. C., 125 .......................... 1052 
Allen v. B?yant 42 N. C., 276 .......................... 619 
Allen v. Grissom --------------- 90 N. C., 90 ------------------------  501 
Allen, Parker v. -------------- 84 K.C., 466- - - - - - - - - - - - - - - - - - - - - -  461 
Anderson, Buckner v. -----_--- 111 K. C., 572 ------------------ 133, 134, 869 
Anderson, Kahnweiler v. ------ 78 N. C., 133 -.------------------------ 812 
Andrews, Simmons v. --------- 106 N. C., 201 - - - - - - - - - - - - - - - _ - - - - -  70 
Andrews v. Whisnant ---------- 83 N. C., 446 ----------_--------------- 77 
Angel, McKee v. -------------- 90 N. C., 60 ----------------------_--- 649 
Armstrong v. Best-------------ll2 N. C., 59--------------------------1063 
Arp, Maddox v. 114 N. C., 585 ----------------_---------- 161 
Arrington v. Arrington --------- 114 N. C., 113, 115 --------------------- 498 
Arrington, Warrenton v. ------- 101 N. C., 109 -------------.--_------- 437 
Ashe v. DeRosset -------------- 50 N. C., 301 ---------------. - 806 
Asheville, Moffitt v. ----------- 103 N. C., 237 ---_------_----------- 107, 305 
Association, Kowland v .-------- 115 N. C., 825 ---------------------- 878, 920 
Aston v. Galloway ------------- 38 N. C., 126 .......................... 424 
Atkins v. McCormick ------_--- 49 N. C., 274 -------------------------- 17 
Atkinson v. Richardson-------- 74 K.C., 455------------------------- 202 
Avery v. Pritchard ------------ 93 N. C., 266 ---------------------- 498, 839 



CASES CITED 



CASES CITED 



CASES CITED 

Bunn v. Todd------------------l07 N.C., 266-------------------------- 765 
Hunting v. Gales -------------- 77 N. C., 283 - - _ - - - - - - - - - - - - - - - - - - -  577 
Burgin, Fleming v. ------_----- 37 K. C., 584 -------------------------- 771 
Burgin, Lytle v. -------------- 82 N. C., 301 -------------------------- 819 
Burgin v. R. R.-----_----------ll5 N.C., 673-------------------------- 967 
Burke, S. v. ------------------I08 N.C.,  750--------------_-----------1001 
Burns,  Gatewood v. ----------- 99 N. C.. 357 -------------------------- 769 
Burton v. R.  IZ .---------------- 84 N. C., 19" ------------------------- 827 
Burton v. Spiers----_-----_---- 87 N.C., 87-------------_-----------  5'33 
Burton, S. v. ------------------113 N.C., 655_-------------__---------- 982 
Buxton, Mfg. Co. r .-.---------- 105 K.C., 74 --------------_----------- 380 
Byrd, S. v. .................... 93 N.C.. 824--------_-----_----------- 185 

Cagle, Clayton v. 97 N. C., 300 -_----_------__----------- 766 
Cain v. Comrs ._---------------- 86 N. C., 8 365 
Caldwell, Perkins v. --_------- 77 N. C., 433 -------------------------- 477 
Campbell v. Smith 115 K. C., 498 -------------------------- 953 
Canady, Currie v. ------------- 78 N. C., 91 .......................... 362 
Cannon v. Parker  --_----------_ 81 N. C., 320 -------------------------- 649 . 
Cannon v. Peebles ------------- 24 N. C., 449 -------------------------- 8 5  
Capehart  v. Biggs-----------_- 77 N.C., 261-----------_---_---------- 6 
Capehart  v. net t r ick  -_----__--- 91 N. C., 344, 353 ----------------_---- 6 
Carroll v. Hedges-------------- 98 N.C., 418------------------.------- 124 
Carson v. Blount--------_----- 19 iY. C., 646-------__----------------- 845 
Carter,  Hoke v --_----.-_----- 34 N.C.. 324-_-----_------------------  143 
Car ter  v. Rountree--_----------109 N.C., 29----------_-----_---------  314 
Car ter  r. White 101 N. C., 30 ---------' ------------- 185, 282 
Car ter  v. Worrell---_---------- 96 N. C., 358 -------------------------- 424 
Cates v. Pickett -----__-------- 97 T\'. C.. 21 - - - __  _ _ -  314 
Chaffin, Orrender v. ----------SO9 N.C., 422-------------------------- 703 
Charlotte, Hill  v. ------------_- 72 N. C., 56 .......................... 305 
Charlotte, Norment r. --------- 85 N. C., 387 -------------------------- 365 
Cherry 8.  Slade--------------- 7 N.C., 82-------------------------- 870 
Cheshire, Condry v. ----------- 88 N. %.. 375 -------------------------- 18 
Christianbury, S. v. -----_--_-- 44 N. C., 46 -_------------------------ 1056 
Clark,  Currie v. -----------_ -- 90 N. C., 355 .......................... 1057 
Clark, James v. --------------- 23 N.C., 397--------------------------1062 
Claybrook v. Camrs.---------_--l14 N.C., 4 5 3 - - - - - - - - - - - - - - - - - - - - -  566 
Clayton v. Cagle--_------------ 97 N.C., 300-------------------------- 766 
Clayton, O'Kelly r. ------------ 19 N.C., 246-------------------------- 282 
Clayton v. Rose--------------- 87 N.C., 106----~--------------------- 167 
Clement v. Foster-------------- 99 N.C., 2 5 5 - - - - - - - - - - - - - - - - - - - - - - - - - -  530 
Clemmons v. Imp. Co .-------_-- 108 N. C., 614 -------------------------- 766 
Cloud v. Wilson 72 N. C., 155 -------------------------- 574 
Clouse, Williams v. ------------ 91 N. C., 322 .......................... 441 
Club, S. v. --------------------lOO N. C., 477----------------------732, 749 
C'oates v. Wilkes ------------_- 9'2 N. C., 376 ----------------- 1 -------- 598 
Cobb, Tunstall  v. -------------- 109 N. C., 316 -------------------------- 152 
Cody, S. v. -------------------111 N.C., 725--------------------------1(M8 
Cohen, Wallace v. 111 N. C., lO3-. ------------------------ 547 
Cohoon v. Simmons 29 N. C., 189 ----------------_------- 20, 845 
Cole v. Laws -------------_---- 104 N. C., 661 - - - - - - - - - - - - - - - - __ - - - - - -  505 

xiii 



CASES CITED 



CASES CITED 

xix 



CASES CITED 





CASES CITED 

Lowe v. Elliott ---------------- 107 N. C., 718 -------------- 92, 121, 826, 939 
Lumber Co., Comrs. v. -------- 115 N. C., 
Lumber Go., Hill v. ----------- 113 N. C., 
Lumber Co., Lewis v .---------- 99 N. C., 
Lumber Co., Nachine Go. v .---- 109 N. C., 
Lumber Co., Marriner v. ------ 113 N. C., 
Luther, Norris v. ------------- 101 N. C., 
Lyles v. Rogers ---------------- 113 N. C., 
Lynch, Davenport v. ---------- 51 N. C., 
Lynch, King v. ---------------- 74 N. C., 
Lyon, Smith v. --------------- 82 N. C., 
Lytle v. Burgin ---------------- 82 K. C., 



CASES CITED 



Egerton v. Smith -------------- 98 N. C., 207 .......................... 86 
Ellett  v. S e n m a n  -------------- 92 N. C., 619 ---------- 597 
Ellington v. Currie ------------ 40 N. C., 21 ...................... 540, 754 
Elliott, Lowe v. ---------_----- 107 N. C., 718--3 ----------- 92, 121, 826, 9d9 
Emry, Navigation Co. v .------- 108 N. C., 130 .......................... 925 
Emry  v. R. R .--_-------------- 102 N. C., 209 ------------------- 19, 855, 960 
Emry  v. R. N.C., 45----------~--------------- 746 
Emry  v. R. R 109 N. C., 589 ---------------------- 657, 728 
England r. Garner ------------- 84 N. C., 212 ----------, --------------- 717 
England v. Garner ------------- 90 N. C., 197 .......................... 717 
English, Grayson v. ----------- 115 N. C., 358 ...................... 252, 277 
Everett, Hurs,t v. ------------- 91 N. C., 399-------------------------- 846 
Ewing, Har r i s  v. 18 N. C., 374 .......................... 252 
Ewing, S. v. ------------------I08 N.C., 756--------------------------104$ 
Express Co. v. R. R .-----_----_ 111 N. C., 463 -------------------------- 220 



CASES CITED 

Galloway, Aston v. ------------ 38 N. C., 126 .......................... 424 
Gambill v. Gambill------------ 89 N. C., 201 -------------------------- 210 
Garner, England v. ----------- 84 N. C., 212 -------------------------- 717 
Garner, England v. ----------- 90 N. C., 197 -------------------------- 717 
Garrett  v. Love---------------- 89 N.C.,  206- - - - - - - - - - - - - - - - - - - - - - - -  846 
Garrett, S. v. ----------------- 71 N.C., 85-------------------------- 992 
Garris, E a k m  v. --------------108 N. C., 218-------------------------- 147 

- Garrison r. Cox---------------- 95 N.C., 353---- - - - - - - - - - - - - - - - - - - - - - -  17 
Gaskins, Hyman v. ------------ 27 N. C., 272. 275 --------------------- 16 
Gatewcod r. Burns------------ 99 N.C., 357-------------------------- 769 
Gay v. Grant------------------lOl N.C., 206-------------------------- 100 
Gas, Peebles v. --------------- 115 N. C., 38 ....................... 64, 1% 
Gay, Stancill v. --------------- 92 N. C., 462 -------------------------- 314 
Gentry, Morris v. ------------- 89 N.C., 248-------------------------- 18 
George, S. v. ------------------ 93 N.C., 567--------------------------1067 
Ga. Co., Guilford Co. v .-------- 109 N. C., 310 -------------------------- 336 
Gibson, Currie v. ------------- 49 N.C., 2 5 - - - - - - - - - - - - - - - - - - - - - - - - -  252 
Gidney, Moore v. -------------- 75 N. C., 34 ---------------------- 179, 652 
Gilliam, McKay v. ------------ 65 N. C., 130 ---------------------- 324, 325 
Gilliam, Woodley v. ----------- 67 N. C., 237 -------------------------- 159 
Gilliken, S. v. ----------------114 N.C., 832--------------------------1048 
Gingles, Beatty v. ------------- 53 N. C., 302 -------------------------- 412 
Glasgow, S. v. ----------------- 1 N.C., 176----------------------264, 247 
Glen, S. v. .................... 52 N. C., 321 ------------- 254, 732, 733, 748 
Gold Co, v. Ore Co .------------ 79 N. C., 48 -------------------------- 719 
Goldsboro, Southerland v. ----- 96 N. C., 49 --------------------- 365, 568 
Gooch v. hleGhee-------------- 83 N.C., 64------------------------ 945 
Gooch, Patterson v. -----------lo8 N.C., 503-------------------------- 649 
Gooch v. Peebles --------------- 105 N. C., 411 - - - - - - - - - - - - - - - - - - -  185, 652 
Goodman v. Sapp--------------lO2 N.C., 477-------------------------- 75 
Grady Y. Comrs 74 N. C., 101 ------------------------ 365 
Graham v. Edwards ----------- 114 N. C., 228 --------------------- 498, 841 
Graham v. R. R.--------------- 64 K.C., Ml----------------------- 840 
Grant, Gay v. -----------------lOl N.C., 206-------------------------- 100 
Grant, Hare  v. ---------------- 77 N.C., 203-------------------------- 669 
Grant, Pugh v. ---------------- 86 N. C., 39 -------------------------- 68 

.Gray, Leathers v. ------------- 101 N. C., 162 ........................ 755 
Gray, Oates v. ---------------- 66 N. C., 442 -------------------------- 604 
Graybeal v. Powers------------ 76 N.C., 66------------------------- 868 
Grayson v. English ------------ 115 N. C., 358 - - - - - - - - - - - - - - - - - - -  252, 277 
Green v. Green---------------- 69 N.C., 25-- - - - - - - - - - - - - - - - - - - - - - - - -  198 
Green, Helms v. -------------- 105 N. C., 251 ---------------------- 490, 703 
Green, Horton v. -------------- 104 N. C., 400 -------------------------- 27 
Green, Jeffries v. ------------- 79 N.C., 330-------------------------- 201 
Green, Pipkin v. --------------112 N.C., 355- - - - - - - - - - - - - - - - - - - - - - - - -  47 
Green v. R. R.----------------- 77 N.C., 95-------------------------- 584 
Greer v. I-Ierren--------------- 99 N.C.,  492----------------------- 109 
Griffin, Branch v. ------------- 99 N. C., 173 .......................... 548 
Griffin, Mobley v. ------------- 104 N. C., 112 ------------------------ 283 
Griffin v. Nelson --------------- 106 N. C., 235 -------------------------- 525 
Grissom, Allen v. ------------- 90 N. C., 90 .......................... 501 
Grist v. Williams -------------- 111 N. C., 53 ------------------------- 804 
Grizzard, Hannon v. -----.---- 89 N. C., 115 -------------------------- 700 
Groom, Brodnax v. ------------ 64 N. C., 244 ------------------ 235, 244, 259 

116-2 xvii 



CASES CITED 

Hackett, Foster v. ------------ 112 N. C., 546 ....................... 29, 534 
Hahn, ShaEer v. -------------- 111 N. C., 1 ...................... 134, 869 
Hailey v. Wheeler --~----_----- 49 hT. C., 157 .......................... 412 
Hall. Benedict v. ------------- 76 iY. C., 113 -------------------------- 24 
Hall, Berry r. ---------------- 105 N. C.. 154 ------------------------- 703 
Hallman v. Uellinger --_------- 84 K. C., 1 .......................... 873 
Hallyburton, Bristol v. -------- 93 Pi. C., 384 .......................... 769 
Hamlin v. Tucker -------------- 72 N. C., 502 ------------------------- 496 
Hammond, Washington v. ----- 76 N. C., 33 -------------------------- 1060 
Hampton, Rhodes v. -----------101 N.C., 629----------------------587, 590 
Hannon v. Grizzard------------ 89 N.C. ,  115-------------------------- 700 
Harbin, Love r. 87 N. C., 249 -----_--------_---------- 755 
Hardy, Faison \-. --------------114 N.C., 58-------------------------- 597 
Hardy v. Holly--_------------- 84 N.C., 661-------------------------- 167 
Hardy v. Skinner --_----------- 31 N. C., 191 .......................... 85 
Hare r. Grant----------------- 77 N.C., 203-------------------------- 669 
Hare v. Holloman ------------- 94 N. C., 14 ----------------_----- 314, 715 
Harper, Southerland r. -------- 83 N. C., 200 ...................... 329, 768 
Harper, S. v. ----------------- 71 N.C. ,  314------------------------  742 
Harris. Bank k .  --------------- 96 N.C., 118-------------------------- 163 
Harris, Birdsey v. ------------ 68 X.C. ,  92-------------------------- 649 
Harris v. Ewing ----------_---- 18 N. C., 374 .......................... 252 
Harr is  v. Harrison --_-- .------- 78 N. C., 202 ......................... 192 
Harris v. Sneeden -------------- 104 N .  C. ,  369 ....................... 20, 845 
Harrison, Harris r. --_-_------ 78 N. C.,. 202 . . . . . . . . . . . . . . . . . . . . . . .  192 
Harrison, Isler v. ------------- 71 N.C., 64-------------------------- 8 5  
Harrison, University v. -------- 93 N.C., 84-------------------------- 745 
Hart  v. Williams -------------- 77 N. C., 426 ------------------------- 287 . 
Harvey v. Harvey------------- 72 N.C., 570-------------------------  465 
Hasty v. Funderburk ----------- 89 iY. C.. 93 -------------------------- 40 
Hawes v. Blackwell --_--------- 107 N. C., 196 .......................... 813 
Hawkins. Boyd v. ------------- 17 N. C., 207 -------------_------------ 619 
Hawkins, S. v. ---------------- 77 N. C., 494 .......................... 1005 
Hayes v. Davidson ------------- 70 N. C. ,  573 ......................... 362 
Haymood v. Daves------------- 81 X.C., 8-------------------------- 745 
Hazell, Murray v. ------------- 99 N.C., la-------------------------- 768 
Headen r. Womacli ----------- 88 N. C., 468 .......................... 153 
Heaton, S. v. ----------------- 81 N.C., 542--------------------------1067 
Heggie v. B. and I,. Assn .------- 107 N. C., 581 ----------_---------- 682, 910 
Heggie v. Hill ----------------- 95 N. C., 303 ........................ 4% 
Helms v. Green ---------------- 105 N. C., 251 ....................... 490, 703 
Hemphill v. Ross -------------- 68 K. C., 477 -------------------------- 6 
Henderson, Edwards v. -------- 109 N. C., 83 . . . . . . . . . . . . . . . . . . . . .  47, 525 
Henderson. Quickel v. - - - - - - - -  59 K. C., 286 .......................... 669 
Herren, Greer v. -------------- 90 N. C., 492 ------------------------- 109 
Hettrick v Page --------------- 82 N. C., 65 .......................... 742 

xviii 



CASES CITED 



CASES CITED 

Mull, Brit tain v. -------------- 91 N. C., 498 -------------------------- 753 
Munroe v. Cormicli ------------ 41 N. C., 85  -------------------------- 262 
Murchison v. Williams --------- 71 N. C., 136 -------------------------- 190 
X u r r a y  v. Hazell-------------- 99 N.C., 168-------------------------- 768 
Murray v. Spencer -----_------- 92 N. C., 263 . . . . . . . . . . . . . . . . . . . . . . . .  846 
Myers r. Stafford--------------114 N.C., 240-------------------------- 982 

Nance v. R. 94 N.C., 619-------------------------- 967 
Nash. S. v.-------------------- 86 X.C., 950--------------.-----------1048 

Oates r. Gray -------_.-------- 66 N. C., 442 -------------------------- 604 
Ober v. Smith--------_-------- 78 N.C.. 313--------------------------1063 
O'Briant, Morris v. ----------- 94 N. C., 72 ......................... 419 
O'Kelly v. Clayton --_---------- 19 N. C.. 246 .......................... 282 
Ore Cs., Gold Co. v 79 N. C., 48 -------------------------- 719 
Orrender v. Chaffin ------------ 109 N. C., 422 .......................... 703 
Osborne y. TVilkes-------------108 N.C., 651----------------__-------- 700 
O u t l a x  v. Hurdle--_----------- 46 N.C., 150-------------------------- 825 
Overby v. B. and 1,. hssn  81 N. C., 56 -------------------------- 909 
Owen, Daniel v. --------------- 72 N. C., 340 ---------- L --------------- 121 
Owens v. Phelps 91 N. C., 253 -------------------------- 70 
Oxford, Wood v. -------------- 97 N.C., 227-------------------------- 364 



CASES CITED 

N. C., 
N. C., 
N. C., 
N. C., 
N. C. ,  
N. C., 
N. C., 
N. C., 
N. C.,  
N. C., 
N. C., 
N. C., 
N. C., 
N. C., 
N. C., 
xxv 



CASES CITED 













CASES CITED 

xxxii 



CASES ClTED 



CASES CITED 

- 

xxxiv 



C A S E S  

ARGUED AND DETERMINED IN THE 

SUPREME COURT 

N O R T H  CAROLINA 

AT RALEIGH 

FEBRUARY TERM. 1895 

A. D. PARKER v. J. N. BEASLEY ET AL. 

Practice-Pleading-Equitable Relief-Mortgago~ and Mortgugee- 
Mortgage Lien---Tende~ of Noney Due-Refusal, Effect of.  

1. Under The Code practice, whenever either party to au action, by his plead- 
ings, sets up a ground for and prays equitable relief, the court will adjust 
all equities between the parties whatever be the form of the action. 

2. In this State the mortgagee has the legal estate, and the mortgagor is the 
equitable owner, with the right, until the day of redemption is past, to 
pay the money according to the contract, and avoid the conveyance at  law. 

3. A plea of tender of money due is not available unless accompanied by a 
payment of the sum tendered into court. 

4. The unaccepted tender of the amount due on a debt secured by a mortgage 
on land, and the costs, does not discharge the lien of the mortgage unless 
the tender be kept good and the money be paid into court. Its only effect 
is to stop interest and costs accruing after the tender. 

(CLARK, J., dissents, arguendo, in which MONTGOMERY, J., concurs.) 

ACTION tried at  Spring Term, 1894, of HERTFOIZD, before Armfield, J. 
The defendants, J. N. Beasley and wife, Mary A. Beasley, 

borrowed money and gave their promissory note for the same, ( 2 ) 
payable to R. E. Beale, on 1 January, 1890, and executed a mort- 
gage, duly probated and recorded, on a certain tract of land belonging to 
said Mary to said R. E. Beale, to secure the payment of their said note, 
with the usual power of sale in  case of default in such payment, and on 
14 April, 1891, said Beale assigned the note to the plaintiff. On 28 
October, 1891, Beale, the mortgagee, offered said land for sale under the 
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power and according to the provisions of said mortgage, when the plain- 
tiff bid i t  off and offered to pay by surrendering his note and mortgage. 
The mortgagee declined to make a deed and the defendants did not pay 
the money. The defendant, on 27 October, 1891, or on the day of said 
sale, tendered to the plaintiff's authorized attorney the amount of prin- 
cipal, interest and cost then due, which was refused by said attorney. 
I t  was found by the jury that there was no sale under the power in  said 
mortgage and that the tender was made as stated. 

On 30 September, 1892, the plaintiff instituted this action : 
1st. For  possession of the land. 
2d. For judgment against defendants fbr the amount of said note 

"to be discharged upon the surrender of the said land or sale thereof 
under an order of the court, and for costs and any other necessary relief." 

The defendants filed an answer averring among other things that on 
said 27 October, 1891, the defendants legally tendered the amount, then 
due the plaintiff, to his attorney, which was refused. The defendants 
prayed, first, that plaintiff recover judgment only against the defendant 
J. N. Beasley, and for the amount due on 27 October, 1891, the date of 

said tender; second, that said land be discharged from any lia- 
( 3 ) bility for the payment of said note and that said mortgage be 

declared satisfied. 
hi the trial the plaintiff had judgment for the amount of his note, 

with interest and costs which were due on the said day of tender, and 
declaring said judgments to be a lien upon said mortgaged land, with an 
order that after ninety days the said land be sold to satisfy said judg- 
ment and to pay over any balance to defendants. To this judgment the 
defendants excepted, "because the court declined to hold that the tender 
discharged the lien of the mortgage on the land," and appealed. 

L. L. Smith for plaintifl. 
B. B. Wirbbome for defendants.  

FAIRCLOTH, C. J. A makes a promissory note to B for borrowed 
money payable on a day certain, and to secure it he and his wife give B 
a mortgage on land, duly registered, and the money is used in  impro~ring 
the mortgaged premises. After maturity of the debt and before any sale 
or foreclosure proceedings begun, the mortgagor tenders to the mortgagee 
the amount then due principal, interest and costs then incurred, and the 
mortgagee refuses to accept the tender and surrender his note and mort- 
gage. Does this tender discharge the lien on the mortgaged land? The 
above statement discloses the only question presented in the record in  
the present action. I t  does not appear that the money tendered was 
deposited anywhere, nor that it was kept ready for the plaintiff in  case 

2 
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of demand, nor that i t  was tendered a t  the trial. The plaintiff instituted 
this action for possession of the land and to recover a judgment on the 
note, and for a decree condemning and ordering said land to be sold to 
satisfy his judgment. The defendant pleaded his tender among other 
things and relied on it as a discharge of the mortgage lien. At the trial 
the plaintiff had judgment for the principal money and interest 
and cost, prior to the day of tender, and also in order to sell the ( 4 ) 
land to satisfy the judgment. The defendant Beasley excepted 
"because the court declined to hold that the tender discharged the lien 
of the mortgage on the land," and appealed. The effect of a legal tender, 
in case the security had been wholly personal, is not presented, and me 
express no opinion on that question, nor is the effect of a tender made 
before or a t  maturity, called the law-day, in  case of a mortgage security, 
presented. 

We are not aware that the question now before us has ever been 
directly presented to this Court. I n  some of our sister states, either by 
statute or judicial ruling, the mortgage lien is held to be only a mere 
security or pledge, with the title remaining in the mortgagor, and that a 
tender kept intact discharges the lien, and in  some that the debt is dis- 
charged, because the condition of the mortgage contract is performed and 
that the title of the mortgagor is complete without reconveyance or other 
equivalent act. This is the result of the harsh rule of the common law. 
But in  those states, if the mortgagor should call on the court of chancery 
to remove the cloud on his title or to work out any other object, he is 
required to pay the debt ori the principle that he must do equity if he 
asks for it. 

In New York, after several cases much considered, i t  was finally 
settled by a divided court in Kor-tright v. Cady, 21  N. Y., 343, that a 
tender, although not kept good, made after the law-day at any time 
before foreclosure, discharges the lien. I n  a few other states the same 
doctrine prevails, but they all rest on the holding that the mortgage is a 
mere security or pledge without any legal title in  the mortgagee. The 
several decisions in such states present various phases of the question. 
I n  New York, in Tuthil v. Morris, 81 N.  Y., 99, which was an 
action to restrain a sale and to have the mortgage canceled of ( 5 ) 
record, on the ground that the amount of the mortgage had been 
duly tendered and refused, the Court say "a party coming into equity for 
affirmative relief must himself do equity, and this would require that he 
pay the debt secured by the mortgage and the costs and interest, at  least 
up to the time of the tender. The most that could be equitably claimed 
would be to relieve the debtor from the payment of interest and costs 
subsequently accruing, and to entitle him to this relief he should have 
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kept his tender good from the, time it was made." And there are many 
similar decisions i n  those states. 

But  i t  is claimed that the present action is not one for equitable relief. 
We think this is a misapprehension. I t  is true that it is an action for 
possession, for judgment for the amount of the debt "to be discharged 
upon the surrender of the said land, or the sale thereof under an order 
of the court, and for costs and any other necessary relief," and the de- 
fendant after pleading tender and refusal prays the court "that said 
land be discharged from any liability for the payment of said note and 
that said mortgage be declared satisfied." Here, both parties are asking 
the court to do things which a court of law could not do. Before the 
Constitution of 1868, neither party could get any equitable relief except 
by a bill in  equity, but under that Constitution and The Code either 
party can assert and obtain his equitable relief in any action at  law by 
the other party, thus expediting business and saving costs. And the 
moment either party by his pleadings sets out and asks equitable relief, 
the court of Equity acquires jurisdiction, clears the deck, and adjusts all 
equities between the ~ a r t i e s ,  and this view clearly embraces the present 
case. 

I n  a much larger number of the states, we think the rule is  different 
from that in New York. I n  North Carolina the mortgagee has 

( 6 ) the legal estate and the mortgagor is the equitable owner. Until 
the day of redemption is past, he may pay the money according 

to the proviso in  the contract and avoid the conveyance at  law, and this 
is termed his legal right of redemption. After the day of redemption is 
past, he has still an equity of redemption which is a continuance of his 
old estate. Hemphill v. Ross, 66 N. C., 477. Colebrook on Collateral 
Securities, sec. 157, says there are few states where the mortgage is 
regarded as merely subsidiary to the debt, an incident to the principal, 
the shadow which follows and depends upon the substance. "This is not 
the view taken in this State of these relations, nor is it in harmony with 
the general course of adjudications elsewhere. The note is the personal 
obligation of the debtor; the mortgage is a direct appropriation of 
property to its security and payment." Capehart v. Dettrick, 91 N. C., 
344 and 353. 

The mortgagee may at any time take or recover possession of the 
mortgaged land, unless expressly forbidden by the terms of the deed or 
by necessary implication. 1 Jones on Mortgages, sec. 58. 

With this view of the mortgagee's estate and its incidents, what is the 
effect of the tender relied on in  this case? Does it discharge the  lie^? 
The burden of showing tender and refusal is on the party pleading it. 
The defendant can derive no benefit from his plea of a tender, because 
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i t  is not accompanied by a payment into court of the amount admitted to 
be due. S. v. B ~ i g g s ,  65 N. C., 159. We have also omitted to notice 
that a plea of tender is incomplete unless accompanied by a payment of 
the sum tendered into court. l'errell v. Walker, 6 5  N.  C., 91. I t  was 
insisted that in the opinion of Penrson, C. J., in C'apeha~t v. Biggs, 
77 N. C., 261, the expression, "The plaintiff might invalidate a 
sale made under the power by proof that before the sale, or even ( 7 ) 
on the day of sale, he tendered the balance due with the expenses 
incurred." 'We must assume that he meant a tender kept good by pay- 
ment into court; especially as, in  Cope v. Brysom, 60 N .  C., 112, he had 
already said that defendant must plead '(tender and refusal and 'always 
ready,' and pay the money into court and take a rule on the plaintiff to 
take it or proceed further at  his peril." 

I n  Shields v. Lazear, 34.N. J .  Law, 496, it is held, "but an  unaccepted 
tender of the mortgage money, made after the day prescribed in the 
mortgage, will not affect the lien of the mortgage on the land. I t  is 
neither performance of the condition nor payment or satisfaction of the 
debt. I t s  only effect will be to stop the running of interest and to sub- 
ject the mortgagee to the costs of a redemption by bill in  Equity. I n  
Bilzell c. Hayward, 96 U. S., 580, it is stated that "To have the effect 
of stopping interest or costs, a tender must be kept good; and i t  ceases 
to have the effect when the money is used by the debtor for other pur- 
poses." A plea of tender, not accompanied by profert in c u k ,  is bad. 
Super v .  Jones, 56 Md., 503. A tender, after default, does not discharge 
the lien of a mortgage, although sufficient in amount. When a tender is 
made after the day, i t  should be kept good. Crain v. McGoon, 18 Am. 
Law Register, 178 (Ill.) ; Merritt v. Lambert, 7 Paige, 344; M a y n a d  v. 
Hunt, 5 Pick., 240; Matthews v. Lindsay, 20 Fla., 973. A tender, to 
prevent the running of interest, must be continuing. Using the money 
after refusal by the creditor to receive it, destroys this attribute of a 
legal tender. Gray v .  Alzgier, 62 Ga., 596. I n  tender, where the money 
is brought into court and deposited and left with the plaintiff, he is en- 
titled to cost only. Shiver v. Johnsor, 62 Ala., 37. A tender of pay- 
ment, to be effectual, must be kept good and be ready at any time. 
To get the benefit of a tender, the money must be placed in  the ( 8 ) 
custody of the court, so that i t  may be awarded to the party to 
whom i t  rightfully belongs. Prank v .  Pickens, 69 Ala., 369. The 
general rule is that i n  a plea of tender, i t  must be accompanied with an 
averment that the defendant was, and still is, ready to pay it, and that 
the money is produced in  court. 2 Greenleaf, Ev., 589, P a r t  IT. The 
payment of money into court is an admission of indebtedness to the 
amount paid in, and whatever may be the result of the trial the money 
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belongs to the plaintiff, and the party paying it in loses all right to it. 
25 A. & E., 943. I t  is seldom that a case of absolute refusal after tender 
is made out, for it is generally attended with circumstances that explain 
the refusal. 

Upon the weight of current authorities and upon general reasoning 
and a due regard for fair dealing, we are of opinion that the defendant's 
plea of tender was not available, except to stop interest and save him 
costs after the tender, which was accorded to him at the trial. TO 
decide otherwise might be to let the defendant keep his money, discharge 
the security and the plaintiff get nothing from any quarter. This 
wollld be monstrous. 

The lam7 contemplates the payment of just debts. We see no error in 
the judgment below. 

Affirmed. 

CLARK, J., dissenting: The defendant, whose land was advertised for 
S R I P  under a mortgage, tendered the creditor's attorney "all that was clue 
and all costs." The attorney refused to take this unless the mortgagor 
would in addition pay his fee.' This not being done, he sold the land 
the plaintiff bought and brings this action for ejectment. 

The question presented is whether this tender discharged the lien-not 
the debt-for if it did not discharge the mortgage a purchaser at  a sale 

thus made under it would acquire a good title, and mortgagors in  
( 9 ) such cases would be at  the mercy of the exaction of the creditor or 

his counsel. This not only would subject mortgagors to a liability 
to be thus squeezed rather than bear the annoyance and additional cost 
of a sale under the mortgage with payment of the commission to the 
trustee for selling-of itself often a considerable burden-but frequently 
the exaction would be submitted to, rather than lose the opportunity of a 
private sale to a party who might buy the land if disencumbered. 

I f  a tender by the mortgagor of the full amount due will not discharge 
the lien but the acceptance thereof by the mortgagee is necessary to have 
that effect, then the mortgagor, by declining to receive the payment, can * 

-(as in this case] add to the lien, by his own wrongful act, the costs of the 
sale and the commission for selling, unless he is minded to waive an 
actual sale by receiving payment of the sum the commissions mould 
amount to, in addition to the sum justly due. As the parties can stipu- 
late for the rate of commission for selling, this would simply repeal the 
usury law and g i ~ e  the mortgagee a safe and sure mode of collecting his 
illegal rate of interest. 

I t  is true that in the present case the purchaser at  the sale was the 
holder of the mortgage, and recognizing that he could not recover in 
ejectment under a purchase at a sale made under these circumstances, he 

6 
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changed front on the trial and asked for a decree of foreclosure instead 
of a judgment for possession. But the principle involved is the same, 
and the single question presented is whether a tender of the full aniount 
due on the mortgage, ivith all cost, is a discharge of the lien. The hard- 
ship which would result from holding that i t  would not, is such as must 
be apparent.to a court of Equity which looks to all possibilities of op- 
pression. There are no direct precedents in this State, but the over- 
whelming weight of authority elsewhere is that such tender in 
full  mould discharge the lien, leaving of course the debt still ( 10 ) 
valid. The carefully m-ritten American and English Encyclo- 
pedia which puts into its text the prevailing and better doctrine, citing 
the minority decisions in the note, thus states the generally accepted 
doctrine: "A tender of the full amount of a debt secured by a mortgage 
or  pledge discharges the lien of the mortgage or pledge. According to 
the current of authority the lien is extinguished, though tender is not 
made until after default. I t  is not necessary, in order to effect a release, 
that the tender should be kept good or that the money should be paid into 
court." 25 A. & E., 927, 929. This is sustained in the notes by citation 
of a great number of authorities, especially from courts of such standing 
as those of New York, Michigan, Wisconsin, Massachusetts and others, 
citing also the very few decisions to the contrary. To the same purport 
is section 893, 1 Jones, Mortgages ( 5  Ed.), which says, citing authorities: 
"The rule in s e ~ ~ e r a l  states is that a tender of the amount due on a 
mortgage after the day fixed for payment is a discharge of the lien just 
as much as payment is, and in the same way that a tender at common 
law, made upon the day named i11 the condition, has this effect. The 
lien of the mortgage is thereby ips0 facto discharged, and the holder of 
the mortgage can only look to the personal responsibility of the persoil 
liable for the mortgage debt. To have this effect i t  is not even necessary 
that the money should be brought into court or that i t  should be shown 
that the tender has ever since been kept good." I t  is not necesssary here 
to cite the authorities which are there quoted to sustain the text, but in 
Kortw~ight  u. Cady, 21 N. Y., 343, will be found an unusually able and 
full opinion showing that this was the doctrine of the comTon lam; and 
that i t  is fully sustained by authority and reason. 

Not only is the doctrine supported b ~ -  the weight of precedent ( 11 ) 
and consideration of equity and public policy, but it is the actual 
contract between the parties. This, in the usual form, provides 
"if the said amount shall be paid, then this mortgage shall be null and 
void: otherwise it shall remain i n  full force and effect." When the 
mortgagor, as in this case, tenders the "full amount due with all cost" 
he has in equity done all that he can do and the mortgage lien becomes 
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null and void by the terms of the contract. By its very condition this is 
so. I t  is otherwise as to the debt itself. There is no condition as to 
that. That is absolutely due and remains due till the money is accepted. 
The tender can only, at  most, stop the running of the interest. There 
is no hardship i n  this, as there would be in continuing in force a mort- 
gage or other lien after tender made, with the effect of hampering any 
other disposition of the property cr  forcing the mortgagor to pay the 
commission and cost of a sale to prevent the property going into the 
hands of a purchaser who would acquire a good title at  such sale if the 
tender does not discharge the lien. Of course ingenious reasons can be 
given by counsel, based upon subtle distinction, to the contrary, and 
some decisions can be found also to sustain that view, but when every 
cent due, principal and interest and costs, is tendered the mortgagee, he 
ought not in  good conscience be allowed, against the very terms of his 
contract, to maintain his lien nevertheless in  full force, with the oppor- 
tunity this gives of exacting (as was demanded in this case) additional 
sums to buy that release which he is elltitled to have upon tender of the 
full amount due. 

So much of the judgment as adjudges recovery against the debtor for 
the principal money, with interest and costs up to the time of the tender 
should be affirmed. Neither party excepted to this. But so much of 

the judgment as directed a foreclosure and sale, notwithstanding 
( 12 ) the full tender made, should be reversed. By such tender the 

condition of the mortgage was fulfilled as fiilly as the mortgagor 
was permitted by the mortgagee to do so, and the lien was discharged by 
the terms of the mortgage. 

MONTGOMERY, J., concurs in the dissenting opinion. 

Cited: Howell v. Mfg. Co., post, 811; Smi th  v. B .  & L. Assn., 119 
N.  C., 260; Hussey v. Hill ,  120 N .  C., 316; Russell v. Roberts, 121 
N .  C., 324; James v. R. R., ib., 526; Carter v. Slocumb, 122 N.  C., 477; 
Rhea v.  Rawls, 131 N.  C., 454; Dickerson v. Simmons, 141 N.  C., 330; 
Lee v. Mamley, 154 N.  C., 248; DeBruhl v. Hood, 156 N.  C., 53; Jledi- 
cine Co. v.,Davenport, 163 N .  C., 299; Owens v. Ins. Go., 173 N.  C., 
376; Debnam v. Watkins,  178 N .  C., 239. 
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S. W. AND E. D: SPRINGER v. W. M. SHAVENDER. 

V o i d  J u d g m e d - W a n t  of J u r i s d i c t i o ~ C o l l a t e r a l  Attack-Sale of 
Land of L i v i n g  Persons by A d ~ ~ i n i s t r a t o r  Erroneously  Appointed- 
Estoppel .  

1. While mere irregularities in the conduct of a proceeding will not subject 
the decree therein to a collateral, or even, under some circumstances, to a 
direct attack, the rule is different when the allegations in the pleadings 
necessary to jurisdiction of the court are untrue, and where, if the truth 
had appeared on the record, it would have been the duty of the court on 
motion, or em rnero nzotu, to have dismissed the proceeding for want of 
jurisdiction ; therefore, 

2. Where the children of a person, under a misapprehension .of the facts, ad- 
mitted the allegation in a proceeding for the sale of their ancestor's land, 
that he was dead, and submitted to a decree for the sale of the land, they 
will be allowed in a collateral action to impeach such decree and to avoid 
the estoppel of title derived through it, by showing that their ancestor was 
in fact alive at  the date of the decree and sale. 

3. The appointment of an administrator upon the estate of a living man is 
void for all purposes, and everything that is founded upon it is a nullity, 
because there was no jurisdiction to appoint. (Quere, whether an admin- 
istration granted, not upon false information as to a person's death, but 
upon a presumption of law arising from his absence without being heard 
from for seven years, does not make the acts of the administration valid.) 

4. I t  is within the discretion of the trial judge to submit specific issues arising 
out of a general issue involved in the pleadings, instead of those that are 
more general. 

ACTION for trespass in  cutting trees and removing timber from ( 13 ) 
land, tried at  Spring Term, 1894, of BEAUFORT, before Arm- 
field, J .  The issues submitted and the responses to them were as follows : 

1. Was George W. Dixon dead a t  the time of the institution of the 
proceedings by his alleged administrator to sell his lands and at the 
time of the sale thereunder? Answer: Living. 

2. Are the plaintiffs the owners of the timber standing upon the lands 
described i n  the complaint? Answer: No. 

3. Did the defendants unlawfully take possession of the said timber 
and convert it to their own use? Answer: No. 

4. What is the value of the said timber? Answer: ------ 
5. Did the defendants unlawfully take possession of the logs cut from 

the lands by plaintiffs? Answer: No. 
6 .  I f  so, what damage has the plaintiff sustained thereby? Answer: 

None. 
7. I s  the defendant Wm. M. Shavender the owner of the lands de- 

scribed i n  the complaint? Answer: Yes, the Mallison land, not Sears' 
land. 

9 
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8. Did the plaintiff trespass upon said land? Answer: No. 
9. I f  so, what damage has the defendant sustained ? Answer : ------ 
The plaintiffs offered to connect thcmselves with G. W. Dixon, and to 

connect the defendant with the same source of title the following deeds 
were offered in evidence : 

1. A deed from R. C. Windley to plaintiffs, dated 24 March, 1886, 
and properly recorded. 

2. A deed from W. G. Jarris, administrator of George W. Dixon, to 
R. C. Windley, dated 17 May, 1882. 

3. A record of special proceedings, No. 190, entitled "W. G. 
( 14 ) Jarvis, administrator of George W. Dixon, against George Ann 

Dixon and others." 
4. A deed from Alfred Pilly to George W. Dixon, dated 10 August, 

1869. This deed conveyed a tract of land claimed by the plaintiffs to be 
the Sears land. 

5. A deed from M. Shaw, Clerk and Master, to Alfred Pilly, dated 19 
November, 1867. This deed is claimed to convey the Sears land. 

6. Record in a foreclosure suit of John I;. Pilly against Duncan 
McLaughlin. * 

7. A mortgage by Duncan McLaughlin to John L. Pilly, dated 24 
March, 1861. This mortgage is also claimed to cover the Sears land. 

8. d deed from Samuel L. Snell to George W. Dixon, dated 27 Feb- 
ruary, 1869. This deed conveys a tract known as the "Franklin Malli- 
son land." 

9. A deed from Elizabeth Dixon, wife of George W. Dixon, and others, 
children of George W. Dixon, to Wm. M. Shavender, dated 14 Novem- 
ber, 1887. This deed conveyed to the defendant Wm. M. Shavender two 
tracts of land, known as the "Franklin Mallison land and the William 
Sears land." The deed was offered to show under whom defendant 
Sharender claimed and to estop him. 

As the case was made to depend upon the finding that G. W. Dixon 
was living at the time of the sale, at which Windley bought, i t  is not 
necessary to give more of the record. The other essential facts are 
stated in the opinion. The plaintiffs appealed. 

W .  B. Roclnmn and J .  H.  Xmall for plair~tiffs. 
Chas. F. m'nr~en oncl J .  R'. IIinsdale for defendant. 

( 15  ) AVERY, J. The question that confronts us at the threshold of 
this inredgat ion is one that, as we think, has been heretofore 

in effect, passed upon by this and other appellate courts, but one 
which requires careful consideration and discussion. Where the chil- 
dren of a person under a misapprehension of the facts admitted the 

10 
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allegation of a petition that their ancestor was dead, and submitted to a 
decree for the sale of his land by his administrator for assets, will they 
be allowed collaterally to impeach such judgment and avoid the estoppel 
of title derived through it, by showing that the ancestor was at the date 
of the decree actually l i ~ i n g ?  I t  is quite as important that courts of 
inferior jurisdiction should command the confidence of the public in the 
regularity and binding force of their decrees, upon which titles depend 
for their validity, as that appellate courts should be trusted to adhere to 
decisions upon the stability of which rights of property depend. But 
while mere irregularities in the conduct of a proceeding will not subject 
the decree rendered therein to a collateral, or even under some circum- 
stances to a direct attack, the rule is different when the allegations in  the 
pleadings that are essential to the jurisdiction of the court are untrue, 
and where, if the truth had appeared upon the record, it ~ o u l d  have 
become the duty of the court on motion or ex mero rnotu, to declare the 
suit coram %on judice. If ,  in the special proceeding under discussion, it 
had appeared that G. W. Dixon m7as aliae or it had not been admitted 
that he was dead, the very basis of the jurisdiction mould have been 
wanting and there mould h a ~ e  been no serious controversy as to the duty 
of the court to pronounce the judgment a nullity, even when assailed 
collaterally only. Black, Judgments, secs. 215, 242, 278. The same 
effect must be given to proof aliunde, after the decree is entered, 
that the person supposed to be dead was in  fact alive. London u .  ( 16 ) 
R. R., 88 N. C., 684; X. v. White, 29 N. C., 117; Book of Mono- 
graphs (void judicial sales), 20; Withers v .  Patterson, 27 Texas, 497; 
Becket ?;. Seloxen, 7 Cal., 237 ; Duncan v. Harper, 25 Ala., 408; Grifitlz 
7>. Frasier, 8 Cranch, 10 and 22; Pisk v. NorveZZ, 9 Tex., 13; I Herman, 
Executions, p. 378; Jochumsen v. Bank, 3 Allen (Mass.), 87; Johnson , 

v. Beazley, 27 Am. Rep., 285; Thomas v. People, 107 Ill., 517; Melin v. 
iYimmons, 30 Am. Rep., 746; Morgan u. Dodge, 44 N .  H., 259; Black, 
supra, secs. 218, 219, 220. 

I n  Hyman v. Qasliins, 27 N. C., 272 to 275, Nash, J., discusses at  
length che distinction between such probate judgments as are declared 
merely voidable, because the court or ordinary had the right to act but 
did not comply with the requirements of the law, and such as are void, 
because the court had no authority to act. While the learned judge 
did not have occasion then to pass directly upon the effect as an estoppel 
of administering upon the estate of a person before his death, he cited 
the case of Grifith v. Frasier, supra, as one in which Chief Justice 
Marshall had ('had occasion to examine the doctrine of void and void- 
able letters of administration in his usual clear and forcible manner." 
I n  the case referred to, the learned Chief Justice had said: "But sup- 
pose aclministrr.tion to have been grantcd on the estate of a person not 

11 
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really dead. The act, all will admit, is totally void. Yet the ordinary 
must always inquire and decide whether the person whose estate is to be 
committed to the care of others, be dead or in  life. I t  is a branch of 
every case, in  which letters of administration issue. Yet the decision of 
the ordinary that the person for whose estate he acts is dead, if the fact 
be otherwise. does not invest the person he may appoint with the charac- 
be otherwise, does not invest the person he may appoint with the charac- 
ter or powers of an administrator. The case in  truth was not one within 

his jurisdiction. I t  was one in  which he had a right to deliberate. 
points -occurs in all cases proper for his tribunal, yet that point 

cannot bring the subject within his jurisdiction." 
But this Court in  a Iater case (S. v. White, supra), held thrtt an  

action could not be maintained upon an administrator's bond, where i t  
was shown that the supposed decedent was in  fact alive when administra- 
tion was granted upon his estate. The decision rested upon the ground 
that the probate court had no authority, as the agent of the State, to take 
charge of the property of a peraon tber, living, or to take the bond sued 
upon. This case was cited arguendo and approved by Smith, C. J., i n  
London v. R. R., supra. 

The Court, it is true, has held that where there is a decedent, the acts 
of an administrator who was not entitled to the appointment under the 
statute are valid, but that the order appointing such person is voidable 
in a direct proceeding instituted by those having a superior right. Gar- 
pison v. C O ~  95 5. C., 353; Atkims v. McCormick, 49 N.  C., 274. This 
ruling rests upon the doctrine that in  such cases the essential basis of 
jurisdiction exists, there being a decedent and an estate to be adminis- 
tered. The appointment of the wrong person is but an irregularity, sub- 
jecting the order of appointmentto direct attack but not invalidating 

' 

acts done in  pursuance of the law, in  the course of administration by him 
1 who has been inducted into the place by mistake. McPherson v. Caalif, 

7 S .  & R. (Penn.), 422; Devlen v. Comm., 101 Pa. St., 273 (47 Am. 
Rep., 710) ; Johnson v. Beazley, 65 Mo., 250. I n  the case last cited the 
Supreme Court of Missouri quote the language of Judge Redfield, that 
the holding of the Court of Appeals of New York, in the case of Rodri- 
gas v. Ins. Co., 63 N.  Y., 460, that the appointment of an administrator 

upon the estate of a living man could not be attacked collaterally, 
( 18 ) was "without precedent either in English or American juris- 

prudence." But i t  seems that in  a later case, Rodrigas v. Savings 
Bank, 76 N. Y., 318, Chief Justice Church, admitting that the authori- 
ties at  common law were uniformly in conflict with it, rested his appar- 
ently reluctant approval of the former case upon the ground that i t  was 
founded upon a construction of a statute. The appointment of an ad- 
ministrator upon the estate of a living man is void for all purposes, and 

12 
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everything that is founded upon it is a nullity, because there was no 
jurisdiction. "It must always be remembered, says Black ( 2  Judg- 
ments, see. 633)) that in  order t c  the conclusiveness of a probate decree, 
or in  the case of sentence emanating from any other tribunal, i t  is abso- 
lutely necessary that the Court should have possessed jurisdiction." 
1 Herman on Estoppel, sec. 411. The finding by the clerk in a proceed- 
ing that was coram non, judice because it was founded upon the false 
basis of jurisdiction, that G. W. Dixon was dead, does not preclude the 
heirs at law from showing that he was alive. To make it conclusive, the 
judgment must be rendered by a court of competent jurisdiction 
(Roulhac v. Brown, 87 N .  C., 1) ; and to give the court authority, its 
j ~ ~ i s d i c t i o n  must extend both to the parties and the subject-matter. 
Condry v. Cheshire, 88 N. C., 375; Morris v. Gentry, 89 N .  C., 248; 
1 Black on Judgments, sec. 218. We know of no principle upon which 
the judgment, void as to G. W. Dixon if he were a party to this action, 
for want of jurisdiction of the subject-matter, could be held valid with- 
out jurisdiction either against the parties to the proceeding or those in  
privity with them. The court did not have jurisdiction of the estate of 
Dixon, if he was a t  the time living, and it was not error to submit this 
question to the jury. Should a case be presented where administration 
had been granted not upon false information of a person's death, 
but upon a presumption of lam arising from his absence without ( 19 ) 
being heard from for seven years, a different question might be 
presented. Whether the acts of an administrator who proceeded honestly 
upon a presumption, to which the lam7 gave the force of a fact, will not 
be held, because of such presumption, to be valid, as in  some courts has 
been the decision, where-an executor performed a part of his imposed 
trust under a will afterwards ascertained to be a forgery, we need not 
now determine. To exclude a conclusion, i t  may be best, however, to 
announce that should such a case arise, the question whether i t  is to be 
governed by or distinguished from the ruling in that before us, is an open 
one. Such a case would raise the point whether the presumption of law 
that one is dead does not confer jurisdiction over a living person's estate, 
when it could not possibly be acquired in the absence of such presump- 
tion. 

I t  was admitted that Mrs. Matilda E. Dixon, wife of G. W. Dixon. 
was not a party to the proceeding, a i d  i t  would df course follow that she 
was not bound by t.he decree upon other grounds than those relied upon 
by the heirs a t  law. Condry v. Cheshire, supra. 

The court submitted an issue involving the question whether G. M. 
Dixon was living when the proceeding h a s  i k i t u t e d  and when the 
decree therein was rendered, and  i t  was answered by the jury in the 
affirmative. This was one of the questions that grew out of the general 

13 
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issue of title raised in the pleadings, and i t  has been repeatedly decided 
by this Court, beginning with Emry v. R. R., 102 N. C., 209, that it is 
within the discretion of the presiding judge to determine whether he will 
submit such specific issues or only those that are more general. 

There was no exception to the competency of the testimony 
( 20 ) bearing on that issue, except the general one, made to the compe- 

tency of Surats' deposition that the defendants were estopped by 
the decree in  the special proceeding from denying the title under it, with 
the consequences, if the position had been well taken, that i t  would be 
immaterial whether he was in fact l&ing, as Susan testified he was after 
the date of the sale under the decree, or dead. But  now that we have 
held that neither the heirs at law, nor the defendant, if in privity with 
them, are concluded, it seems to us that the finding upon the first issue 
defeats the plaintiffs' right to recover in any aspect of the evidence. 
There mas no evidence offered on either side tending to show a forcible 
trespass on the part of the defendants, and it mas not error, therefore, to 
instruct the jury, as the court did without objection, that the ownership 
of the timber was dependcnt upon the title to the land entered upon. 
C o h o o n  v. S i m m o n s ,  2 9  N. C,, 1 8 9 ;  ~ V c c o m a c  v. i l l o n ~ o e ,  4 6  N. C., 1 3 ;  
Harris v. Xneedem, 104 N. C., 3 6 9 .  

The plaintiffs proposed to show title, as the burden rested upon them 
to do, not by a regular chain from the State, but by making G. W. Dixon 
the source of title and connecting themselves through the sale and ad- 
ministrator's deed under the decree to R. C. Windley, and by a string of 
m e s n e  conveyances with Dixon. They offered other deeds and evidence 
to connect the defendant with G. W. Dixon as a common source of title, 
with the 1-iew of insisting that plaintiffs' was the older and better title, 
and that under the established rule of evidence the defendants were pre- 
cluded from denying that fact. I f  the plaintiffs had succeeded in prov- 
ing that both derived title from the same source by means of the evidence 
offered, and that of the two chains so exhibited, their own was the better, 
it would have been as effectual proof of their right against the world, 

as a chain extending back to the State, unless the defendants had 
( 21 ) connected themselves with some other older and better title. 

But since it appears that the proceeding, decree, sale and deed, 
by which they propose to show title .out of G. W. Dixon, are nullities the 
plaintiffs have failed to connect themselves with the alleged source of 
title a i d  therefore have failed to establish their right to recover. The 
judge might have instructed the jury that if they should find in response 
to the first issue that Dixon was living at the time of sale under the 
decree, they would find in response to the second issue that plaintiffs 
were not the owners (as in that event they would fail to show themselves 
to be) of any of the land for which they brought suit. I n  that view of 

14 
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the case, it is not material whether the description i n  either the plain- 
tiffs' or defendants' deeds was sufficient or  insufficient, or whether the 
testimony complained of was competent or  incompetent or the charge 
was erroneous as to matters not involved in or  essential to the determina- 
tion of the controversy. The response to the first issue was necessarily 
decisive, therefore, of the first six issues. The remaining three grew out 
of the counterclaim, which the court held that  the defendants could not 
maintain and the defendants did not appeal. 

The plaintiffs have no reason therefore to complain of the charge 
which was more favorable than they had a right to expect, under the 
view we have taken of the law. Judgment 

Affirmed. 

Ci ted:  Carr  v. Coke, post, 260; Spr inger  v. Shavender, 118 N. C., 41; 
Shields  v. Ins. Co., 119 N .  C., 385; Shober v. Wheeler ,  144 N.  C., 408; 
R i c h  v. Morisey,  149 N.  C., 41. 

J. L. HINTON v. LIFE INSURANCE COMPANY O F  VIRGINIA. 

Veri f icat ion of Pleadings-Amendmen,t of J u d g m e n t ;  Inva l id  When-- 
Conditional Judgment  Invalid--Practice-Fragmentary Appeal-Dis- 
missal.  

1. Inasmuch as section 633 of The Code gives to commissioners of affidavits 
full powers to take oaths in matters relating to causes pending in the 
courts of this State, and section 640 gives to clerks of courts of record in 
other states the same powers as are given to commissioners of affidavits, 
a verification of a pleading made before the clerk of the Hustings Court of 
Richmond, Virginia, and authenticated by his seal, is valid. 

2.  Courts take judicial notice of the seals of the courts of another state for 
the purpose of determining the validity of a verification of a pleading, 
just as they do of the seals of foreign courts of admiralty and notaries 
public. 

3. An amendment of a judgment made by a judge after the last session of a 
court, in his room at  a hotel, without the consent, and in the absence of 
the opposing counsel, is invalid. 

4. A conditional judgment is invalid, and therefore, where a judgment per- 
mitting a defendant to verify his answer upon the condition that, if the 
ruling of the court giving judgment for plaintiff for want of a properly 
verified answer should be sustained, the defendant would submit to a 
judgment for a certain amount, the judgment is vitiated by the condition. 

5. Fragmentary appeals are not allowed, and hence, when, in an action on an 
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insurance policy, the court declined to permit defendant to verify its 
answer unless it would submit to a judgment for a certain amount, and 
the condition was accepted and judgment rendered for such amount, with- 
out prejudice to the right of the plaintiff to claim a further sum, as to 
which the cause was continued: Held, that the judgment being only a 
partial one, an appeal does not lie. 

ACTION, tried before iWcIver, J., a t  Fall  Term, 1894, of PASQUOTANK. 
Upon the call of the case for trial, the plaintiff moved to strike out tho 

apswer of the defendant, because it was not verified according to 
( 23 ) the statute, and also moved for judgment upon the complaint. 

The verification was made before the clerk of the Hustings Court 
of Richmond, Va. His Honor granted plaintiff's motion and gave judg- 
ment as follows : 

This case coming now to be heard by the court upon the plaintiff's 
motion for judgment for default of an answer properly verified, and the 
court being of opinion that there was no verified answer, granted the 
motion. Before this judgment was entered defendants asked to be per- 
mitted, in the discretion of the court, to verify its answer, which the 
court granted upon the condition that if the ruling of the court is sus- 
tained on appeal the defendant would submit to a judgment for the sum 
of $456.80, the amount of premium actually paid by plaintiff, which the 
defendant accepted, but excepted to the ruling of the court and appealed. 
Thereupon, on motion of plaintiff i t  is ordered and adjudged by the 
court that the plaintiff recover of the defendant the sum of $456.80 with 
interest from 17 September, 1894, till paid, and the costs of this action 
to be taxed by the clerk. I t  is further ordered as a further consideration 
of the exercise of the above discretion in  defendant's favor that this 
judgment shall not prejudice the balance of plaintiff's claim, but his 
right to same shall be held a t  a subsequent term and the cause is con- 
tinued till the next court as to said balance, 

Defendant appeals; bond in  the sum of $25 adjudged sufficient; thirty 
days allowed defendant to make up case and thirty days thereafter 
allowed plaintiff to except. New verification filed as allowed by the 
court. JAMES D. MCIVER, Judge Presiding. 

The words "that if the ruling of the court is sustained on appeal" 
interlined above were written by myself. 

JAMES D. MCIVER, Judge, etc. 

( 24 ) Attached to the record is the following statement by his Honor: 
The judgment in this cause was rendered and signed by me, 

except the words hereinafter named, i n  open court at  the regular term, 
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counsel for both sides being present. After the last session of the court 
had been held, but before the court had formally adjourned for the term 
and after plaintiff's counsel had gone home, on Saturday in my room 
at the hotel without the knowledge or consent of plaintiff or his counsel, 
at the request of defendant's counsel, I inserted the following words in 
the judgment before signed by me: "That if the ruling of the court is 
sustained on appeal.'' The clerk of this court will send a copy of this 
statement up as part of the record. 

JAMES D. MCIVER, Judge, etc. 

Pruden & V a n n  for plaifitif.  
MacRae & Day for defeltdant. 

CLARK, J .  The Code, 258, permits verification of pleadings to be 
made before "any judge, clerk of the Superior Court, notary public or 
justice of the peace." This refers to those officers in this State, and in 
Benedict v. Hall, 76 N, C., 113, it was held that a verification before a 
notary public out of the State was insufficient. Thereupon this section 
was amended (Laws 1891, ch. 140) by inserting after the word "notary 
public" the words "in or out of the State." The verification in the 
present instance would therefore have been insufficient under section 258. 
But The Code, section 633, gives to commissioners of affidavits full 
powers to take oaths or affirmations in matters "relating to any cause 
depending in the courts of this State," and every such "affirmation made 
before him shall be as valid as if taken before any proper officer in this 
State." And section 640 gives to clerks of courts of record in 
other states the same powers as are given to commissioners of ( 25 ) 
affidavits. 

The verification in this case was made before the clerk of the Hustings 
Court of Richmond, Va., and is authenticated by his signature and the 
seal of his court. We are constrained therefore to hold that the verifica- 
tion has been made before a properly authorized officer. For such pur- 
poses courts take judicial notice of the seal of the coarts of other states, 
just as they do of the seals of foreign courts of admiralty and notaries 
public. 1 Greenl., Ev., see. 479, note 4. The authorities cited to the con- 
trary refer to the proof of the record of a court of another state under 
the Act of Congress of 1890 and do not apply as to the qualification of 
an officer of another state to take the verification of a pleading to be 
used in a court of this State. 

The amendment made by the court in'the judgment "after the last 
session of the court, in his room at the hotel, without the consent of the 
opposing counsel," who indeed was absent, was invalid. Delafield v. 
Construction Co., 115 N. C., 21. Indeed, had this condition been in  the 
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judgment originally, or been made by consent, or at a legal time and 
.place, i t  would of itself have vitiated the judgment, since conditional 
judgments are invalid. Strickland v. Cox, 102 N .  C., 411; I n  re Deatow, 
105 N. C., 59; Hopkins v. Bowers, 111 N.  C., 175. 

An order allowing an amendment in the pleadings or process upon 
conditions or terms is valid. Crump v. Thomas, 89 N.  C., 241. I t  is 
otherwise as to judgments which must be unconditional. 

The judgment was only a partial one, not disposing of the whole 
matter. The Court has repeatedly held that "fragmentary appeals" will 
not lie. Clark's Code, 2 Ed., p. 563, and cases there collected. Though 

the appeal must be dismissed for the reason given, we have passed 
( 26 ) upon the point intended to be presented, as this Court has some- 

times, though rarely, done. Milling Co. v. Finlay, 110 N. C., 
411 ; S.  v. Wylde, ib., 500. 

Appeal dismissed. 

Cited: Walters v. Sturnes, 118 N.  C., 844; Barcello v. Hapgood, ib., 
727; McGehee v. Tucker, 122 N .  C., 189 ; E x  parte McCowm, 139 9. C., 
124; Richardson v. Express Co., 151 N .  C., 61; Grif in  v. Cupp, 167 
N.  C., 96; Joyner v. Reflector Co., 176 N.  C., 277. 

M. By. W R I G P  v. C. M. BROWN. 

Conditional Fee, Estate by W a y  of-Executory Devise, Assignability 
of-Estoppel. 

A testator devised land to his daughter P., and her heirs, but in case of her 
death, without issue surviving, then to his daughter 8.: Held, that P. 
takes a conditional fee simple in the land, liable to be determined upon 
her dying without surviving issue, and A. takes, by way of executory 
devise, a remainder or future estate or interest, which she may assign 
and convey by deed, which, with warranty, will be an estoppel upon her 
heirs. 

CONTROVERSY submitted without action upon an  agreed state of facts, 
and heard before Boykin, J., at February Term, 1895, of BEAUBORT. 

His  Honor rendered judgment in  favor of defendant, and plaintiff 
excepted and appealed, assigning as error the holding that the defendant 
had a good and perfect title i n  fee. The facts are succinctly stated in 
the opinion of Associate Justice Furches. 

Chas. F .  Warren for plaintif. 
W .  B. Rodman for defendant. 

18 
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WRIGHT 9. BROWN. 

FUROHES, J. James Ellison being the owner in fee simple of ( 27 ) 
the lands mentioned in the case agreed, devised the same to his 
granddaughter Polly Ann Allison "to be hers and her heirs and assigns. 
But in case my said granddaughter, Polly Ann, do die leaving no lamful 
issue at  her death, then I devise and bequeath -------- to my daughter 
Augusta L. Ellison, her heirs and assigns," and died in  1865. That some 
time after the death of the testator, the said Polly Ann and Augusta L. 
sold and conveyed this land to Ida M. Swindell by deed with warranty. 
And by successive conveyances from Ida M. Swindell, the defendant 
became the owner thereof, and has contracted to sell the same to the 
plaintiff Wright. That since the date of the conveyance to Ida M. 
Swindell the said Augusta L. has died, leaving a son surviving her, who 
is her heir at  law. But the said Polly Ann is still living, unmarried, 
and is about fifty years of age. 

Upon these facts the plaintiff alleges that the defendant is unable to 
give him a good and indefeasible title to the lands, and for this reason 
refuses to pay defendant the purchase money. 

And this presents the question for our consideration, whether the de- 
fendant can ccnvey a good and clear title to plaintiff. I f  he can, plain- 
tiff should not recover in this action; if he cannot, then he should 
recover. 

By  the terms of the will of James Ellison, Polly Ann took a condi- 
tional fee simple in  the land, liable to be determined upon said Polly 
Ann's dying without leaving issue surviving her. . And the said Augusta 
L. took the remainder, denominated an estate, or interest by way of 
executory devise. The defendant has a deed from Polly Ann, with war- 
ranty, and if it should turn out that she has the fee simple the difficulty 
would end, and the defendant would have a good title. Therefore, i t  is 
seen that the trouble lies i n  determining what estate or interest 
Augusta L. took in  the land. All hands admit that she took ( 28 ) 
some interest; and defendant contends she took a present vested 
estate, though subject to be divested by the said Polly Ann leaving issue 
her surviving at  her death; that this estate wodd  pass by descent, and 
might be devised and assigned. This the plaintiff denies. 

The estate of Augusta L., whatever it be, is clearly contingent, and in 
contemplation of law may never vest-this depends upon the fact 
whether Polly Ann dies without leaving issue. I f  i t  depended upon the 
death of Polly Ann alone, i t  would be a vested estate or interest, as i t  is 
certain that Polly Ann will die. But it does not do this. The other 
condition is added, that she must die "without leaving issue living." ' 

This in contemplation of law (whatever her age may be) is uncertain 
and will remain so until her death. But still under our decisions it 
would seem that Augusta L. had such an interest in these lands as might 
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be assigned and conveyed by deed, and, with warranty, would be an 
estoppel to her heirs. 

I t  has been held, as far back as McDonald v. McDomld, 58 N. C., 
211, followed by Hasten v. Marlow, 65 N.  C., 695, Bodenhamer v. 
Welch, 89 N.  C., 78, and other cases, that an heir apparent may sell and 
assign his expectancy in the estate of his ancestors. And the courts of 
Equity will enforce such assignments, if they are fair and open, and a 
sufficient consideration appears. But these transactions, though by deed, 
are not considered as conveyances, but as executory contracts, which 
Equity will enforce. 

But in this case Augusta had more than a bare expectancy. She had 
under the will of James Ellison, by way of executory devise, a future 
estate or interest in the land which might be assigned. Watson v. Xmith, 

110 N. C., 6. But this case falls more directly under the case of 
( 29 ) Foster v. Hackett, 112 N. C., 555. I n  that case Mildred Goforth 

willed the lands in controversy to two single daughters and the 
heirs of their bodies; and if they died without leaving such issue, then 
to the survivor; and then to the heirs of the devisor. During the lifetime 
of the two daughters (the first takers) one of the heirs at  law of the 
devisor (Mildred) sold her interest to the defendant Hackett and con- 
veyed the same by deed with warranty. And this Court held that the 
grantor (the heir of Mildred) had such an estate or interest in the lands 
as she might assign and convey to the defendant; and that her heirs 
(she being dead) were estopped to claim the same. I n  that case there 
was the uncertainty as to who would be heirs at law of the devisor 
Mildred, while in this case there is no such uncertainty. The second 
taker i's fixed by the will, which makes this case stronger for the defend- 
ant Brown than that case was for the defendant Hackett. The case of 
Starmes v. Hill, 112 N.  C., 1, is cited by plaintiff as authority to sup- 
port his contention. But we do not think it conflicts with the view we 
have taken of this case. Indeed, we think it is in harmony with what 
we have said, and sustains this opinion. There is no error and the 
judgment is 

Affirmed. 

Cited: Brown v. Dail, 117 N.  C., 43; Peterson v. Ferrell, 127 N.  C., 
170; Boles v. Caudle, 133 N. C., 534; Eornegay v. Miller, 137 N. C., 
663; Richardson v. Express Co., 151 N. C., 61; Hobgood v. Hobgood, 

. 169 N. C., 490; Lee v. Oates, 171 N. C., 725; Bourne v. Farrar, 180 
N. C., 137. 
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B. B. LATHAM v. W. R. ELLIS. 
( 30 1 

Parent and Child-Custody of Child. 

1. A father is entitled to the custody of his children against the claims of 
every one, except those to whom he may have committed their custody 
and tuition by deed, or unless he is found to be unfitted for their care 
and custody. 

2. Where the father of an infant, upon the death of its mother, told the grand- 
parents of the child that the latter should always remain with them, but 
subsequently desired the custody of the child, and upon refusal brought 
habeas cwpus proceedings, and it appeared that the father was of good 
moral character, industrious and kind, and in every way fitted to care 
for and educate the child, the custody was properly awarded to him. 

PETITION for writ oi habeas corpus, filed by B. B. Latham to obtain 
the custody and control of his infant daughter, Julia E .  Latham, and 
heard before McIver, J., Washington, N. C., on Wednesday, 5 December, 
1894. 

Upon the hearing of the writ the court awarded the custody of the 
infant, Julia E. Latham, to her father, B. B. Latham, and directed the 
clerk of the Superior Court of Beaufort to tax the cost of the proceed- 
ings against William R. Ellis, who detained the said Julia E. Latham. 
The court awarded the control and custody of the child to the father 
upon the following state of facts, to wit: 

The father, B. B. Latham, is thirty-two years of age, and is a moral, 
temperate and industrious man, and is in every way qualified to care 
for, support and educate his children. That he owns woods land, and 
for a number of years has rented and cultivated lands. That he is a 
man in  good credit with persons with whom he has business transactions, 
and his general reputation is excellent. 

That on 24 December, 1895, B. B. Latham married Julia F. ( 31 ) 
Ellis, a daughter of Wm. R. Ellis. That there was born of this 
marriage two children, one boy now about eight years of age 
and living with the father, and the other, Julia E. Latham, born 10 
January, 1889, and now with her grandfather, William R. Ellis. That 
Jul ia  F. Latham, the wife of B. B. Latham, died ten days after the 
birth of a second child, the said Jul ia  E. Latham. That at  the time 
of his marriage the said B. B. Latham and wife went to live with 
the parents of the latter, and continued to live with them until 
the death of the wife. That the said B. B. Latham contributed to 
the support of the family, the common support of both families. That 
the said Latham is of a kind and affectionate disposition, and in  every 
way endeavored to promote the welfare and happiness of his family. 
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That after the death of Julia F. Latham the said B. B. Latham still 
continued to live with the parents of his deceased wife, and to contribute 
to the common support of both families. That he employed and paid 
one Olivia Hill  to wait upon William R. Ellis and his wife in order 
that the latter might have more time to devote to the children. That a 
part of the time since the death of his wife the said B. B. Latham 
assisted in  cultivating the farm of the said W. R. Ellis. That on the 
day of the funeral of his wife the said B. B. Latham stated to his 
mother-in-law that he never would take the child Julia from them, and 
if she would take it he would assist all he could in  raising it, and sub- 
sequently stated to others (among whom was an uncle) that he, Latham 
himself, never expected to leaye the home of W. R. Ellis or take the 
child. That William R. Ellis is sixty-seven years of age and his wife is 
of a corresponding age. That they are people of good character and are 
attached to the child Julia, and would properly care for and support 

her. That they are kind to the child and their general reputa- 
( 32 ) tion is excellent. That William R. Ellis owns a farm containing 

about forty-five acres of cleared land, and, although he is a 
man of limited means, lives comfortably. 

That the said W. R. Ellis has a daughter now living and married, who 
has several children, but who do not reside with the respondent. That 
on 23 November, 1892, B. B. Latham married a second time. That by 
the consent of the parents of his first wife, he and his second wife went 
to live with them, and remained with them until 22 November, 1893, 
when he moved, with his wife and eldest child, to a farm several miles 
distant. That since February, 1894, the said Latham has not had the 
custody or control of his child, although on several occasions he has sent 
for his child to visit him, and has gone for her on other occasions. That 
from the time the said Latham and wife removed from the home of the 
said W. R. Ellis the child, Julia, would visit the said B. B. Latham, and 
this continued until February, 1894. That since that time the said 
child has not visited her father, and the said W. R. Ellis and wife refuse 
to surrender the custody of the child to her father. 

Upon this state of facts, the court being of the opinion that B. B. 
Latham, the father, is a suitable person, able and willing to support, 
educate and raise his child, decided, as a matter of law, that the father 
is entitled to the custody of the child Julia. 

From this judgment the said W. R. Ellis prayed an appeal. Pending 
the appeal, the court declined to take said child from the said W. R. 
Ellis and to give her to the father. 

Chas. F. Warren and B. B. iVichblson far plainti f .  
J .  H.  Small and W .  B. Rodman f o ~  defendant. 

22 



N. C.] FEBRUARY TERM, 1895 

MONTGOMERY, J, I n  contests between parents in respect to ( 33 ) 
the custody of their children, whether i n  suits for divorce or i n  
habeas corpus proceedings where the husband and wife are living in  a 
state of separation without being divorced, the court or judge before 
whom the suit or proceedings are heard may award the charge and 
custody of the child or children to either the husband or the wife, as 
may appear to be for the best interest and welfare of the .child or 
children. Code, sections 1570 and 1661. Eut in the case before us the 
contest is not between husband and wife, but it is between the father of 
the child and her maternal grandparents. Under the common law, the 
father's claim to the custody of his minor children, under all circum- 
stances, wag paramount. The courts of chancery, however, upon assum- 
ing jurisdiction over the persons and estates of infants, overruled the 
common law in this particular, and have for a long time exercised the 
right to commit the custody and tuition of infant children to others than 
the father, in  cases where he grossly and recklessly neglects their 
interests, or is guilty of coarse and brutal treatment of them. Chancellor 
Kent, in  2 Com. 205, writes : "The father, and on his death, the mother, 
is generally entitled to the custody of the infant children, inasmuch as 
they are their natural protectors, for maintenance and education. But 
courts of justice may in their sound discretion and when the morals or 
safety of interests of the children strongly require it, withdraw the 
infants from the custody of the father or mother and place the care and 
custody of them elsewhere." 

I n  North Carolina the father has always been entitled to the custody 
of his children against the claims of every one except those to whom he 
may have committed their custody and tuition by deed (Section 1562 of 
The Code) ; or unless he is found to be unfitted to keep their charge and 
custody by reason of his brutal treatment of them, or his reckless 
neglect of their welfare and interests, when their care will be ( 34 ) 
committed to some proper person on application to the courts. 
I n  our case, the respondents had no written contract or deed from the 
petitioner-father concerning the custody of the child. I n  the findings 
of fact by his Honor, the father was found to be a young man, moral, 
temperate and industrious, and in  every way qualified to care for, sup- 
port and educate his children, to be possessed of property and in  good 
credit, and of excellent reputation. 

There is no error in the ruling of the court below, in  which the child 
was remanded to the custody of the father, and the ruling of his Honor is 

Affirmed. 

Cited: McDonald v. Morrow, 119 N. C., 674; Newsome v. Bufich, 144 
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N. C., 17;  I n  re Turfier, 151 N.  C., 478; I n  re Jones, 153 N.  C., 316; 
Howell v. Solomoa 167 N.  C., 591; Atkinson v. Downing, 175 N.  C., 
246; In re Means, 176 N. C., 310; I n  re Warren, 178 N.  C., 45. 

( 35 ) 
J. W. SPRUILL v. DAVENPORT & MORRIS. 

Sale on Consignment-Commission Merchant-Factor, Duty of. 

1. When fish are consigned to a factor for sale, with general iqstructions, it 
is proper and the duty of the factor to ascertain their condition and 
quality by having them inspected before putting them on the market. He 
has also a discretion as to the time and manner of selling, -provided he 
acts in good faith and with ordinary diligence. 

2, When a consignor gives a peremptory order for the sale of goods consigned, 
it becomes the factor's duty to sell at once, exercising due care and pru- 
dence, and if he cannot sell at any price he should report that fact and 
ask for instructions. 

3. A factor or broker receiving express instructions must conform strictly 
thereto, and if loss result from his disobedience, he is responsible to his 
principal in damages. 

4. The fact that a commission merchant has made advances to a consignor on 
goods consigned for sale does not relieve him from the duty of following 
express instructions concerning the sale, especially when it does not 
appear that the consignor is insolvent. 

F 

ACTION tried before Graves, J., and a jury at Fall Term, 1893, of 
CHOWAN. 

There was a verdict for the plaintiff, and judgment thereon for 
$749.62, and defendant appealed. The facts appear in the opinion of 
Chief Justice Faircloth. 

Spier Whitaker, J .  B. Blount and W .  M .  Bond for plaintiff. 
Battle & Mordecai and P m d e n  di Vann  for defendants. 

FAIRCLOTH, C. J. The summons was issued 3 December, 1892. It 
appears from the pleadings that in May, 1892, the plaintiff shipped 
from Edenton to the defendants in  Richmond, Va., a certain quantity 
of fish i n  barrels and kegs to sell in that market on corknission. The 
action is for damages by reason of defendants' failure to exercise due 
diligence and care in  selling, and in  failure to sell. Some of the fish 
had been sold and some were i n  defendants7 hands when the summons 
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issued. At the trial the plaintiff had judgment and the defendants ap- 
pealed. 

The only exceptions are to the second, fifth and sixth sections of hia, 
Honor's charge to the jury. 

The plaintiff introduced evidence to show that the fish were good and 
were "number one," and that the defendants were negligent and careless 
in selling and failing to sell. The defendants introduced evidence to 
show the contrary in each particul&r. On 6 June, 1892, the plaintiff 
wrote to defendants as follows: "Please sell fish shipped by me some 
time ago and now in your hands. Do so please at once, and 
oblige, Yours truly, J. W. Spruill." The whole evidence was ( 36 ) 
submitted to the jury and his Honor charged: 

1. If defendant exercised proper care and diligence to sell the fish in 
the condition in which they were received, they performed their duty. 
The burden is upon the plaintiff to show a want ,of diligence, of which 
they must satisfy the jury. 

2. That the defendants were bound to sell the fish of the plaintiff 
within a reasonable time after they were received and for the best market 
prices they would bring in the Richmond market, and after the plaintiff's 
letter of 6 June, 1892, it was the duty of defendants to sell at once for 
the best market price. 

5. I f ,  however, they were instructed to sell at once by the plaintiff, it 
was their duty to sell as soon as they could sell, although they may have 
thought better prices could be obtained by waiting. 

6. As to the proper care and handling of the goods intrusted to them 
for sale, for their own protection in business they had the right to know 
the quality and condition of the goods (the fish) before offering them 
for sale. Although not bound by law to have the fish inspected, they 
had the right to do so; but in having the inspection made, it was their 
duty to use every reasonable care, such as men of ordinary prudence in 
their lines of business would use in the management of their own goods, 
their own fish, but they did not have the right to procure a careless or 
incompetent inspector, or make a careless inspection and to make an 
untrue report of the condition of the fish; and if they employed such a 
careless or incompetent inspector, and he made a careless and untrue 
report, and carelessly or corruptly made a wrong classification of the 
plaintiff's fish, reporting fish as second class, which ought to have IJeen 
reported as first class, and thereby the sale of the plaintiff's fish 
was injured and they were made unsalable, the defendants would ( 3 1  ) 
be liable for such damages as the plaintiff sustained thereby. 

The defendants' exception to sections 2 and 5 are in effect that the 
charge in said sections takes no account of the state of accounts between 
the parties, nor of the defendants' interest because of their advance 
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ments; and to section 6 that there was no evidence that the inspection 
and report classifying some of the fish as "number two" nor of careless- 
ness or negligence in selling or not selling, on the part  of the defendants. 

The issue was for the jury under proper instruction. The defendants 
examined witnesses to show that the fish were not in  good condition and 
that some were classed "number two'' by the inspector chosen by them. 

The plaintiff testified that the gpods were in good condition when 
shipped, and introduced one witness who said that on 28 September, 
1892, at request of plaintiff, he examined some of the fish and found 
them in good condition, and that he told defendants they were number 
one and that he could sell them to a Petersburg broker. Plaintiff also 
introduced two witnesses, who testified that in  September after the fish 
had been inspected, they received some of the fish at  Suffolk, Va., and 
sold and used some of them, and that they were in  good condition, We 
think there was evidence on both sides fit to go to the jury, and we think 
that plaintiff's evidence by strong implication tended to show undue 
attention on the part of the defendants, and we see no error in the 
charge in  the sections to which exceptions mere filed. When the fish 
were received by defendants for sale with general instructions, it was 

proper and their duty to ascertain the condition and quality of 
( 38 ) the goods before putting them on the market. They were also 

invested with a discretion as to the time and manner of selling, 
provided they acted in good faith and with ordinary diligence. 

The defendants' duty, however, was materially changed after 8 June, 
1892, when they received an order to sell "at once." They were then 
bound to sell at  once, exercising still due care and prudence in doing so, 
and if they could not sell on any terms, i t  was their duty to report that 
fact to their principal and receive directions. When a factor or broker 
has received express instructions, he must pursue those instructions 
strictly, and if he does not, he is responsible to his principal in  damages 
for any loss arising from such disobedience. Russell on Factors and 
Brokers, Law Lib., vol. 48, marg. page 18. The making the advances 
waa not a condition precedent to the duty of selling under the instruc- 
tion, 6 June, 1892. Besides, there is no suggestion that plaintiff was 
insolvent and non constat that the defendants could not have collected 
any balance due them on their account. 

Affirmed. 
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Practice-Appeal from Judgment  for  Costs. 

Where it appears from the record 0.n appeal that the only question involved is 
one relating to the payment of costs, the appeal will be dismissed. 

ACTION for the recovery of land, tried before Armf ie ld ,  J., and a 
jury, a t  Spring Term, 1894, of HERTFORD. 

There was no objection to the rulings or charge of the court, or to the 
issues submitted. The jury found that the plaintiffs were the 
owners of and entitled to the possession of the land and to $600 ( 39 ) 
damages, and that the defendants were entitled to receive $1,191 
for betterments, etc. His  Honor rendered judgment for the possession 
of the land by the plaintiffs after payment to the defendants the amount 
adjudged. The judgment further declared : 

"It is further adjudged and decreed that upon the verdict of the jury 
the defendants are entitled to the sum of five hundred and ninety-one 
dollars ($591) o17er and above the amount allowed to plaintiffs for 
damages, and that the said sum, less the costs of the action, is and is 
hereby adjudged to be a charge upon the said land in  favor of the de- 
fendants with interest from 16 April, 1894. 

"It is further ordered and adjudged that if the said sum, with interest, 
less the costs of the action, is not paid on or before Monday of the next 
term of this court the said land be sold on that day by L. J. Lawrence 
and L. L. Smith, who are hereby appointed commissioners for that 
!purpose, and who are ordered, after due advertisement according to law, 
to sell the same at public outcry at  the courthouse door in  Winton for 
cash, and that after report of said sale and confirmation they distribute 
the net proceeds as follows: First, to the payment of the costs of this 
action; second, to the payment of the sum of five hundred and ninety-one 
dollars ($591) and interest (less the amount paid for cmts) to the de- 
fendants as adjudged; third, the balance to be distributed to the plain- 
tiffs according to their respective interests therein. 

"It is further adjudged that when the plaintiffs shall have paid to the 
defendants the amount adjudged to be due them, writ of possession may 
be issued to the plaintiffs for the immediate possession of the land." 

The defendants excepted to so much of the judgment as taxed 
them with costs. ( 40 

L. L. Smith for plaintifi. 
Winborne  & Lawrenee f o r  defendants. 
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FAIRCLOTH, C. J. I t  appears from the record that the only question 
was, which party should pay the costs. Such questions are not con- 
sidered in  this Court. 8. v. R. R., 74 N. C., 287; H a s t y  v. Funderburk,  
89 N.  C., 93. 

Appeal dismissed. 

Cited:  El l iot t  v. Tysom, post, 184; Mowroe v. Angel ,  post, 847; Ell iot t  
v. T y s o n ,  117 N.  C., 115; Herr ing  v. Pugh,  125 N. C., 438; V a n  D y k e  
v. 172~. GO., 174 N. C., 81. 

W. H. MORRIS &; SONS v. J. J. BURGESS ET AL. 

Foreign J u d g m e n t ;  Competency o f ,  in Evidence-Estoppel. 

1. The same effect is given to a judgment rendered in a court of one state 
when offered in evidence in this State, as an exemplification of it would 
have in another court of the state in which it was rendered. 

2. Whether or not the record of a judgment rendered in one state must be 
specially pleaded in order to give it a conclusive effect upon an opposing 
party in a suit in another state, yet a former judgment is both competent 
and conclusive as to the merits in case it was rendered after issue joined 
in the action in which it is offered as evidence; therefore, 

3. Where, after action begun in this State on a note, judgment was rendered 
in another state in an action on the same note, and plaintiff was refused 
permission to amend the complaint so as to declare on the judgment 
instead of the note, such judgment was competent and conclusive evidence 
to show the amount due on the note. 

( 41 ) ACTION tried before Armfield,  J., and a jury, a t  Spring Term, 
1894, PERQUIMANS. 

L. L. Xmith- for plaintiff .  
J .  H.  Blount  for defendants.  

AVERY, J. The action was brought for judgment upon a note under 
seal and for foreclosure of a mortgage upon land executed to secure the 
debt. The court had in  its discretion refused to allow an  amendment, 
declaring on a judgment rendered on the bond in  a court of competent 
jurisdiction of the State of Virginia, instead of upon the bond itself. 

The plaintiff offered on the trial a properly certified copy of the 
( 4 2  ) judgment to prove that the defendants still owed the debt, for 

which the note was given. The defendants excepted to its admis- 
sion as evidence of the debt and also to the instruction subsequently 
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given by the court to the jury, that i t  concluded the defendants from 
showing any payment upon the debt. 

I t  was held by this Court in Peebles v. Guano Co., 77 N. C., 233, that 
a judgment in proceeding of attachment was "conclusive evidence that 
the debt sued on was due to the plaintiff in  i t  to the value of the prop- 
erty attached but of nothing more." The court in that proceeding in rem 
acquired no jurisdiction of the person, and the judgment could be used 
to show nothing except the right of recovery to the value of the prop- 
erty proceeded against. Herman on Estoppel, section 322; Winfree v. 
Bagley, 102 N.  C., 545. But for that purpose and to that extent i t  was 
competent. Here the action upon the note i n  the same state was in 
personam, but is admissible upon the same principle as in  the other case, 
when i t  was offered, not to prove the debt sued on but to show the 
amount of damage the plaintiff was entitled to recover. Bigelow on 
Estoppel, p. 48 ( 5  Ed.). 

The Constitution of the United States, Art. IT, see. 1, and the Act of 
Congress passed in  pursuance of i t  (U. S. Rev. Stat., sec. 509) were 
construed at an early day as giving to a judgment of a sister state the 
same effect as an  exemplification of i t  would have in another court of 
the same state i n  which i t  was rendered. Mills v. Daryes, 7 Craurh, 
481 ; Humpton u. McDonnell, 3 Wheat., 234. When such judgment is 
made the basis of an action, i t  is conclusive on the merits in  every other 
state, if it appear that the court in which i t  was rendered had juris- 
diction of the parties and the subject-matter. 2 Black, Judgments, sec. 
857 and 859. The rule is that the judgment "if valid a t  home" 
is valid i n  any other state, and when sued on is conclusive on the ( 43 ) 
merits, even though under the laws of the state in  which suit i s  
brought to enforce it, such a judgment would have been void on account 
of the manner or form of entering it. Ritter v. HofjCmam, 35 Eans., 215; 
2 Black, supra, sec. 859. 

The authorities in  this country are conflicting upon the question 
whether one party must plead the record of a judgment of a sister state 
i n  order to give i t  a conolusive effect upon the opposing party. 2 Black, 
Judgments, see. 783. Even where i t  is conceded to be the general rule, 
however, that a record is available as an  estoppel only when specially 
pleaded, a former judgment, whether domestic or foreign, is both com- 
petent and conclusive as to the merits i n  case i t  was rendered after issue 
was joined in  the action in  which i t  is offered as evidence. A: & E., 33, 
and note 3 ;  2 Black, Judgments, sec. 784, and note. The judgment under 
consideration was rendered after the Fall  Term of the Superior Court of 
Perquimans, when the pleadings were filed and the plaintiff could not 
have made i t  the basis of an  action begun before i t  was in  existence. 
H e  had had no opportunity to avail himself of i t  till the trial. 

1 29 



I N  T H E  SUPREME COURT [I16 

For  the reasons given and upon the authorities we feel no hesitation 
in  holding that the exemplification of the judgment of a sister state .ivm 
admissible in  evidence. Without entering into a discussion of the general 
doctrine of pleading specially records, deeds or matters in pais, relied 
on to work an estoppel, there can be no question about the right to offer 
the evidence constituting the alleged estoppel, where i t  appears that there 
has been no opportunity afforded a party to specially plead it. I n  our 
case not only was the judgment obtained after this suit was at  issue, but 

the plaintiff took the doubtful precaution of asking to be allowed 
( 44 ) to declare upon a cause of action which might have been con- 

tended did not exist when the action was brought. There was 
No error. 

W. S. CARTER ET AL. V. S. A. LONG, ADMINISTRATOR or 
CALEB SPENCER, DECEASED. 

Practice-Judgment According t o  Prayer of Complaint. 

Where the statement and prayer of a complaint clearly and with certainty fix 
the amount to which plaintiff is entitled to judgment, and this Court, on 
appeal, decides that the plaintiff is entitled to recover the amount de- 
manded in the complaint, and, upon the case being certified to the court 
below, a judgment following the words of the prayer of the complaint 
was rendered, it will not be disturbed. 

WHEN the opinion of this Court (114 N. C., 187) was certified to the 
Superior Court of HYDE, the plaintiffs, a t  Spring Term, 1894, before 
Armfield, J., moved for judgment as follows: 

1. For the sum of $3,000, being the purchase money paid by Carter 
to Spencer for the 50 acres of land, with interest on the same from 
10 December, 1851, the date of the conveyance; or, 

2. For the said sum with interest on the same from 25 April, 1882, the 
date of the death of James W. Borden, the life tenant; or, 

3. For  the sum of $3,000, with interest from the first of said dates, 
subject to credit of $1,250, with interest from 1 September, 1847, 

( 45 ) the date of the conveyance by Carter to Spencer. 
The court declined to render each of the said judgments asked in 

the order named, and rendered judgment for $750 and interest from 
12 November, 1888, at  8 per cent per annum. To the refusal of the 
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court to render either of the judgments prayed for as above, the plain- 
tiff s excepted and appealed. 

Chas. F. Warren f o r  plaintiffs. 
30 cownsel con,tra. 

FURCHE%, J. This case was before this Court on the appeal of plain- 
tiffs at February Term, 1894, when the Court decided that "There should 
h a ~ e  been judgnlmt for plaiutifb for  the slim demanded i c  the com- 
plaint, this being much less than the purchase-money paid by Carter to 
Spencer." 114 N. C., 187. This opinion was certified to the court below, 
and at Fall  Term, 1894, the plaintiffs moved for judgment upon the 
opinion so certified. The court granted this motion and gave the plain- 
tiffs judgment for "$750 with interesf: thereon at 8 per cent per annum 
from 12 November,'1888, and the further sun1 of $8.57 as demanded 
in the complaint." The plaintiffs being dissatisfied with this judgment 
appealed again to this Court, and contend that plaintiffs are entitled to 
judgment for $2,500, with interest thereon from 25 April, 1882. So 
there is nothing for the Court to decide upon this appeal except as to 
the amount of the judgment, and this is to be determined by ascertain- 
ing "the amount demanded in the complaint," 

Upon an examination of plaintiffs' complaint, paragraph 4, we find 
the following allegation: "Plaintiffs therein (referring to the action of 
Borden v. Carter)elected to take the unimprox-ed value of the 
land, which was ascertained bv the jury to be $1,500, which sum ( 46 ) 
was declared to be a lien upon the said tract of 100 acres, of which 
the tract conveyed by Spencer to Carter formed one-half." "That, by 
reason of the breach of warranty and the eviction of defendants under a 
paramount title, the plaintiffs in this action are entitled to recover of 
the defendant S. A. Long, administrator of Caleb Spencer, one-half the 
amount paid by them under said judgment, in  said suit brought by 
Henry V. Borden and others, to wit, the sum of $750 with interest 
thereon at 8 per cent from 1 2  November, 1888, and the sum of -------- 
dollars, one-half of the cost of said action." 

This statement of plaintiffs' complaint seems to fix the amount to 
which plaintiffs were entitled to judgment, under the decision of this 
Court at  February Term, 1894, so clearly and with so much certainty 
that we cannot conceive how there can be any misunderstanding about 
the matter. We therefore hold that the judgment of the court below, 
appealed from, gave plaintiffs all they are entitled to have. There is 

No error, 



I N  THE SUPREME COURT Cll6 

( 47 
W. S. CARTER ET AL. V. S. A. LONG. 

Practice-Appeal-Dihssal for Failure to Print  Record-Motion t o  
Reinstate. 

1. A motion to reinstate an appeal which has been dismissed for failure to 
print the record will not be allowed except for good cause shown. 

2.  The fact that an appellant requested the clerk of the court below to ask the 
clerk of this Court to have the record printed and send him the bill, which 
he would pay, but sent no money and concerned himself no further about 
it, will not entitle him to have his appeal, which has been dismissed, re- 
instated. 

CY. F. Warren for plainti f .  
W .  B. Rodman for defendant. 

CLARK, J. This is a motion to reinstate this appeal, which was dis- 
missed at this term for failure to print, as required by Rules 28 and 29. 
The motion to reinstate in such cases is allowed only for good cause 
shown. Horton v. Green, 104 N.  C., 400; Whitehurst v. Pettifer, 105 
N.  C., 39. I n  the present case no affidavit was filed. Counsel filed a 
written statement, upon information, that the appellant had requested 
the clerk of the court of his county to request the clerk of this Court to 
have the record printed and send him the bill, which he would pay. This 
is not controverted, and taking it to be true, still no money was sent, nor 
does it appear that the appellant ever took the trouble to ascertain 
whether his request had been complied with or not, though he had 
received no bill for the printing. As has often been said, this rule was 
adopted to expedite the trial of appeals, and appellants will not be per- 
mitted to obtain delay by neglecting to observe it. Edwai-ds v. Hender- 
son, 109 N.  C., 83; Pipkin  v. Green, 112 N.  C., 355. Pointed notice 
was given in Hunt v. R .  R., 107 N .  C., 447, that the Court would feel 
compelled thereafter to enforce the rule rigidly. As was said in Paine 
v. Cureton, 114 N.  C., 606, "an appellant cannot simply take an appeal, 
pay the clerk's fees for transcript and thereafter leave the appeal to take 
care of itself like a log floating down a river or corn put in  the hopper 

of a mill. The appeal requires attention." The appellant has 
( 48 ) not shown such attention as entitles him to have the appeal re- 

instated. 
Motion denied. 

Cited: Wi ley  v. Minimg Co., 117 N. C., 490. 



N. C.] 'FEBRUARY TERM, 1895 

WITZ, BIEDLER & CO. v. S. A. AKD J. If. GRAY. 

Practice-Application for Receive-Anlcillary Remedy Not Allowed 
When PZaindif is Not Entitled to Maim Relief-Primcipd a d  Agent 
-Husband and 'Wife. 

1. To entitle a party to an ancillary remedy he must show that he is entitled 
to the main relief demanded in the complaint. 

2. A judgment cannot be recovered against a feme cosert on a note alleged 
to have been executed by her unless the complaint names and describes 
separate estate belonging to her chargeable with the debts. 

3. A judgment cannot be recovered against a married woman in an action 
against her and her husband when the complaint alleges that the husband 
is the debtor. 

4. Where a receiver is applied for upon the ground that, by reason of fraud 
practiced upon the plaintiff by defendants in the purchase of goods, and 
that the title never vested in defendants, it is necessary to allege and 
prove that the goods for which the receiver is applied for are identically 
the same goods so fraudulently obtained. 

5. A husband who, with the wife's consent, acts as the general manager of 
her store, has no implied authority to execute in her name a note in pay- 
ment for goods previously purchased. 

MOTION for a receiver, heard before Broiom, J., at chambers, in  an 
action pending in  BEAUFORT Superior Court. 

The motion was refused and plaintiff appealed. The complaint was 
as follows : 

Plaintiffs, for cause of complaint, say: 
1. That plaintiffs are partners doing business in  the city of ( 49 ) 

Baltimore and State of Maryland. 
2. That the defendant S. A. Gray is justly indebted to the plaintiffs . 

in the sum of $735.85, with interest from October 18, 1893, until paid, 
evidenced by a promissory note, a copy of which is attached, marked 
Exhibit A, the original of which plaintiffs have and are ready to produce 
when required. 
11. For  a second cause of action plaintiffs say: . 
1. That J. M. Gray was during the year 1893 engaged in  conducting 

the business of a merchant in the town of Washington, county of Beau- 
fort and State of North Carolina, under the name of S. A. Gray, his 
wife. 

2. That said business had been theretofore conducted in  Dare County. 
3. That during said year defendants ordered goods, wares and mer- 

chandise to the value of $735.85; that said goods were ordered under the 
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name of S. A. Gray by J. M. Gray and were shipped to S. A. Gray, and 
were duly received by J. M. Gray under the name of S. A. Gray. 

4. That on 6 June defendants gave to the plaintiffs the paper-writing, 
a copy of which is hereto attached, marked Exhibit A. That said paper- 
writing was given by J. M. Gray under the name of S. A. Gray. That 
the said mercantile business mas owned and conducted by J. M. Gray 
under the name of S. A. Gray, and there is now due plaintiffs the sum 
of $735.85 with interest from 18 October, 1893, until paid. 

111. For a third cause of action plaintiffs say: 
1. That S. A. Gray is a fenze covert  and the wife of J. M. Gray, and 

that as such she is possessed of a separate personal estate, to wit, a stock 
of goods in the brick store on Main Street in  the town of Wash- 

( 50 ) ington, between the stores of E. W. Ayers and S. T. Nicholson. 
2. That the said S. A. Gray carries on a mercantile business in  

the town of Washington, buying goods from northern merchants and 
retailing them out again. That J .  M. Gray, her husband, is the active 
business manager of the said business and the same is carried on with 
his consent. 

3. That during the year 1893 said S. A. Gray, by and with the written 
consent of her said husband, bought from plaintiffs large quantities of 
goods which in the aggregate amounted to $735.85. That said goods 
were ordered by letters and in  person in the house, which letters were 
written by J. M. Gray. 

4. That on 6 June, 1893, in consideration of the said goods having 
been shipped, said S. A. Gray, by and with the written consent of her 
said husband, executed to plaintiffs her promissory note for $735.85, a 
copy of which is attached as Exhibit A, and that the said J. M. Gray 
signed said note as agent for his wife and the consideration inured to 
the benefit of said S. A. Gray's separate estate. 

5. That there is now due on said note the sum of $735.85, with 
interest from 18 October, 1893, until paid, which said sum is in equity 
a charge upon said S. A. Gray's separate estate. 

IT. For a fourth cause of action plaintiffs say: 
1. That during 1893 the defendants, J. M. Gray and S. A. Gray, fraud- 

ulently contriving and intending to cheat and defraud plaintiffs and 
others, falsely, fraudulently, and without any intention of paying there- 
for, ordered from plaintiffs large quantities of goods, to the value of 
$735.85. 

2. That the said goods were ordered in the name of S. A. Gray, a 
feme covert, the defendants well knowing that said defendant 

( 51 ) mould not be bound by any contract S. A. Gray might make. 
3. That in pursuance of said plan, as aforesaid, defendants 

ordered (especially J. M. Gray) said goods to S. A. Gray, and they 
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were shipped to S. A. Gray under the belief that she was capable of 
contracting. 

4. That said goods were received by defendants, and in pursuance of 
their said plan and scheme, they fraudulently converted the same to their 
own use. That there is due plaintiffs on account of said purchase 
$135.85. 

Then follows the prayer for judgment. 
Exhibit A was as f o l l o u ~  : 

$735.85. WASHIRTGTON, N. C., 6 June, 1893. 
One hundred and thirty-one days after date I promise to pay to the 

order of Witz, Biedler & Co., seven hundred and thirty-five 85-100 dol- 
lars, at Bank of Washington, Washington, N. C., without offset, for 
value received. MRS. S. A. GRAY. 

Per J. M. QEAY. 

The answer of S. 8. Gray was as follows: 

FIRST CATJSE O F  ACTION. 

1. That she believes section 1 to be true. 
2. That she denies section 2 as alleged, and expressly denies that she, 

or an? one by her authority, executed for her any promissory note to 
plaintiffs. 

SECOND CAUSE OF ACTION. 

1. That she admits she m-as engaged in conducting a mercantile busi- 
ness in the town of Washington during 1893, and that J. M. Gray, her 
husband, acted as salesman in such business; otherwise section 1 is 
denied. 

2. That she admits having conducted a mercantile business in  ( 52 ) 
the county of Dare prior to removing to Washington. 

3. That she admits that she purchased a bill of goods from 
plaintiffs on or about the ---- day of --------, 1893; that said goods 
mere purchased by verbal order, and not by written order, and that 
plaintiffs charged for the same the sum of $735.85; and otherwise 
section 3 is denied. 

4. That she denies that she gave or executed to plaintiffs the paper- 
writing referred to in section 4, and she avers she had no knowledge of 
the same, nor did she consent to the execution thereof, nor has she since 
ratified the same, and she did not request he r  said husband to signify his 
consent in  writing that she might charge her separate estate, and he had 
no authority from her to do so. She denies that the consideration of 
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said alleged paper-writing was the shipping of any merchandise by plain- 
tiffs to her. She denies, again, that her husband, J. M. Gray, owned 
or had any interest in her said mercantile business. She denies that she 
is indebted to plaintiffs in  any sum in law, or that her separate estate, 
if any, is liable to be charged with the payment of any alleged indebted- 
ness to plaintiffs. 

THIRD UAUSE O F  ACTTON. 

1. That she admits that she is a feme coaert and the wife of J. M. 
Gray. She admits that she conducts a small mercantile business in  the 
town of Washington on Main Street as described and owns the small 
stock of merchandise therein, and if such be deemed a separate estate, 
otherwise not;  and she admits she is insolvent. 

2. That she admits that she employs her husband, J. M. Gray, as retail 
salesman, but she avers that she controls and directs the business, and 
that she submits that as a feme covert she can legally buy merchandise 

and personal property, and sell the same, with or without the 
( 53 ) consent of her said husband. 

3. That sections 3, 4 and 5 are denied. 

FOURTH CAUSE O F  ACTION. 

1. That sections 1, 2, 3 and 4 are denied. 
For a further defense this defendant says: 
1. That for several years prior to 1893 she had purchased merchandise 

from plaintiffg that plaintiffs well knew that she was a married woman, 
and also her legal disability as such. 

2. That she denies that she ever executed any executory contract or 
promissory note to plaintiffs by and with the written consent of her 
husband, or that she ever authorized her husband to do so i n  her name; 
and she avers that she never at  any time requested her said husband to 
give his written consent thereto, and if i t  was attempted to be done i t  
was without her knowledge or consent or ratification. 

3. That, if the defendant had any separate estate i n  the way of a 
stock of merchandise, as alleged, in the year 1893, she has not the identi- 
cal separate estate at  this time, the same having been disposed of in  the 
course of trade. That she denies that the purchase of merchandise, as 
alleged, was for the benefit of her separate estate. 

The motion for a receiver was declined, and plaintiffs excepted and 
appealed to the Supreme Court. 

W. B. Rodman fo r  plaintiffs. 
J .  H .  Small and Shepherd & Busbee for defendamts. 
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FURCHES, J. This is an action of Witz, Biedler & Go. against J. M. 
Gray and S. A. Gray, husband and wife, to recover $735.85 for goods 
sold to defendants, for which note, marked Exhibit A, was afterwards 
given to plaintiffs, and is brought to this Court upon a motion 
for a receiver before Brown, J., which was refused, and plaintiffs ( 54 ) 
appealed. 

This motion is made then in aid of the main relief demanded, and to 
entitle plaintiffs to this relief, they must allege and show that they are 
entitled to the main relief, that is, that they are entitled to recover a per- 
sonal judgment against 8. A. Gray, if she were a feme sole. And then 
they must show their equity to entitle them to this ancillary relief in aid 
of their main relief. 

Plaintiffs cannot have this ancillary relief under the first count in 
their complaint, for the reason that they have failed to name and de- 
scribe any separate estate as belonging to the feme defendant. Jomes V .  

Craigmiles, 114 N. C., 613. 
Plaintiffs cannot have this relief under the second count in their com- 

plaint for the same reason assigned above (Joaes v. Craigmiles, supra), 
and for the further reason that in this count they allege that they sold 
the goods to J. M. Gray and that he is their debtor, and not S. A. Gray, 
the wife. 

Nor can plaintiffs have this relief under the fourth count in their com- 
plaint, for the reasons givgn why they are not entitled to relief under 
the first count (Jones v. Craigmiles, supra), and for the further reason 
that if they are entitled to recover on this count in their complaint, it 
would be upon the grounds of fraud practiced on plaintiffs by defend- 
ants in the purchase of the goods shipped to them, and that the title 
never vested in defendants, but is still in plaintiffs. But it is not alleged 
that the goods now in the store of defendants are the same shipped to 
them in 1893, which it would be necessary to allege and show to entitle 
plaintiffs to their motion under this count. I n  fact it was conceded by 
the learned counsel for plaintiffs that they were not entitled to this 
motion under either of these three counts ; but he insisted that he 
is entitled to have a receiver appointed on the third count in his ( 55 ) 
complaint. And this brings US to one of the questions to be con- 
sidered and determined in this appeal. And we are of the opinion that 
plaintiffs are not entitled to a receiver under this count. We have said 
that plaintiffs are not entitled to have this ancillary relief unless they 
are entitled to the main relief demanded in their complaint; that is, 
unless they are entitled to a personal judgment against Mrs. Gray, were 
she a feme sole. I t  is not alleged that Mrs. Gray signed the note de- 
clared on, but that J. M. Gray, the husband, signed the note, and that 
he was the agent of his wife and as such agentnwas authorized to do so. 
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The allegation of the complaint that plaintiffs insist constituted the 
husband the agent of his wife and authorized him to execute the note 
wled on, marked Exhibit A, is as follows: ('That J. M. Gray, her 
husbahd, is the active business manager of the said business and the same 
is carried on with his consent." Defendants admit that J. M. Gray is the 
husband of S. A. Gray, and that he is her clerk in said store, selling the 
goods therein, and that hc is the general manager of the same, and that 
all this is by the wife's consent. But defendants deny that J. M. Gray 
was the agent of S. A. Gray to sign said note, and Mrs. Gray denies that 
she had any knowledge of the fact that her husband had given such a 
note, or that she has in any way ratified the same; that her husband in 
signing said note acted without any authority from her to do so, and 
without her knowledge or consent. 

This presents the question as to the validity of the note, and invol~es 
the question of principal and agent. I t  mas admitted on the argument 
that a husband may be the agent of his v i fe ;  and i t  is admitted in the 
answer of defendant that J. 31. Gray is the clerk and general manager 
of his wife's store, and in these respects may be considered her agent. 

But did this make him her agent to sign her name to a promissory 
( 56 ) note, such as Exhibit A, for goods bought sometime before, mith- 

out her knowledge or consent? An agent to bind his principal 
must act within the scope of the power given by the principal. He may 
be an agent for one or several things, and no agent for many other 
things. "An agent authorized to attend to and manage a grocery store, 
a mere clerk employed in a merchant's store, has no implied power tb 
bind his principal by the execution of negotiable paper." Meacham 
on Agency, sec. 391, p. 235. "An agent, authorized to buy goods and 
pay for them, is not thereby authorized to draw, accept or indorse nego- 
tiable paper, must see to it that his authority is adequate, and both 
they and the agent mnst keep strictly mithin the limits fixed to the 
agent's authority, or the principal mill not be bound." Meacham, supra, 
see 393, p. 236. 

I t  therefore seems to us that the execution of the note sued on by 
J. M. Gray was outside of his agency and in excess of any authority 
alleged or shown by plaintiffs. And if the defendant S. A. Gray was a 
single woman, plaintiffs would not be entitled to a personal judgment 
against her on said note; and plain.tiffs are certainly not entitled to more 
than they mould be if she were unmarried. 

We are of opinion that plaintiffs have failed to establish their main 
relief-the right to a personal judgment on this note against Mrs. Gray, 
if she mere a single woman; and that being so, they cannot have the 
ancillary relief asked in this motion in aid of a relief they are not en- 
titled to. 

Plaintiffs' counsel contended i t  would be a great hardship to his 
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clients to deny them this relief. I f  this were true, it would not authorize 
the  Court to  grant  the order unless plaintiffs had made a case entitling 
them to  the relief sought under the law and practice of the 
courts. Bu t  the Court fails to see the great hardship complained ( 57 ) 
of, and we do not mean to say by this tha t  plaintiffs should not 
h a ~ e  pay for their goods. But  i t  does not appear that  there mas any 
f raud practiced on plaintiffs. They knew Mrs. Gray was a married 
woman, and i t  is  not alleged that  she or her husband represented her as 
a free t rader ;  i n  fact, the knowledge that  she was a married woman, 
doing business in  her name, and her husband acting the part  of a clerk, 
would have been sufficient to put  the most prudent business men on 
guard. Bu t  the plaintiffs, knowing all these facts, sold her their goods 
(probably a t  a very good profit), took the chances, and are now having 
trouble to collect their money, as most business men would have expected; 
and, though costly, i t  may be a oaluable lesson. There is no error in the 
judgment appealed from. 

Affirmed. 

Ci ted:  Bnzemore v. Mountain, 121 N. C., 61;  Bank v. Drug Co., 1 5 2  
'N. C., 146;  Stout v. Perry, ib., 313. 

H. B. PEEBLES v. JAMES D. BOOKE ET BL. 

Superior Court Clerk-Duty of to Successor in 0,fice-illisjoinder of 
Causes of Action, What is Mot. 

1. The right of a clerk of the Superior Court to bring an action against his 
predecessor on the latter's official bond to recover the records, moneys, 
etc., in his hands, does not rest on any injury done to the plaintiff, but 
on the ground that the law (section 81 of The Code) requires that each 
successive clerk shall receive from his predecessor all the records, moneys, 
and property of his office. 

2.  Section 1883 of The Code is not repugnant to the provisions of section 81, 
but only gives an additional remedy for the benefit of individuals who 
have cause of complaint against an unfaithful clerk of the Superior Court. 

3. A person duly elected clerk of the Superior Court by the people needs no 
order from any person or authority to demand from his predecessor the 
property of all kinds belonging to the office, nor is it  necessary for a 
retiring Superior Court clerk to be ordered to pay over to his successor, 
whether elected or appointed, the funds, etc., of the office. 

4. There is no misjoinder of causes of action where, in a suit by a clerk of a 
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Superior Court against his predecessor to recover the funds of the office, 
the complaint alleges separate and distinct causes of action for the benefit 
of separate and distinct persons or classes of persons. 

ACTION heard before Armfie ld ,  J., on complaint and demurrer, at  
August Term, 1894, of NORTRAMPTON. 

His  Honor overruled the demurrer on all the grounds specified and de- 
fendants appealed. The facts are stated in the opinion of Associate 
Jus t i ce  Montgomery .  

R. B. Peebles for p l a i n t i f .  
B. S. G a y  for defendants .  

MONTGOMERY, J. James D. Boone, having been clerk of the Superior 
Court of Northampton County, resigned his said office about 7 December, 
1883. On the next day the judge of the district appointed H. B. Peebles 
Boone's successor for the unexpired term, ending first Monday of 
December, 1886, Peebles on the day of his appointment giving bond 
according to law and entering upon the discharge of his duties as clerk 
aforesaid. Peebles a t  once, after qualification as clerk, demanded of 
Boone that he pay over to him all moneys which the said Boone held by 
virtue or under color of his office, and all other effects which went into. 
his hands as such clerk. Boone refused to do so. Peebles as relator of 
the State brought this action in the Superior Court of Northampton 
County against Boone and the sureties on his official bonds, the com- 

plaint alleging breaches of the bonds, charging that the said 
( 59 ) Boone as clerk had received from his predecessor in  office, upon 

his retirement, large sums of money belonging to different persons 
(naming them), and bonds and notes for large amounts payable to his 
predecessor in  office, and his successors and to different individuals, and 
had neglected to collect a great deal of money which he ought to have 
collected. Since the commencement of this action the term of the office 
of Peebles has expired, and J. I?. Buxton has been elected clerk of the 
Superior Court of Northampton County and has been made party plain- 
tiff in  this case in the place of Peebles. An account against Boone is 
asked for as to the matters set out in the complaint. The defendants 
demurred to the complaint and assigned six special grounds therefor. 
His Honor overruled all the grounds of demurrer and allowed the de- 
fendants to answer over, from which judgment the defendants appealed. 

The first ground is, "that the complaint fails to show that the relator 
of the plaintiff has been damaged or injured by the failure of the de- 
fendant J. B. Boone to collect or pay over the amounts mentioned in 
sections six, seven, nine, ten and twelve of the complaint to said relator." 
These sections, six, seven, nine, ten and twelve of the complaint, contain 
the charges of the defendants having received large amounts of money, 
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valuable bonds, and neglecting to collect othe'rs that were collectible. 
Injury to the incoming clerk, Peebles, had nothing to do with the right 
of that officer through the; State to bring this suit. Section 81 of The 
Code required Peebles, the new clerk, immediately after giving bond and 
qualification, to receive from the late clerk, the defendant, all the 
records, books, papers, moneys and property of his office; and this same 
section provides that if any (late) clerk shall refuse or fail within a 
reasonable time after demand to deliver to the clerk said things 
demanded of him, he shall be liable on his official bond foY the ( 60 ) 
value thereof. The right of the clerk, Peebles, to bring this action 
therefore does not rest on any injury done to him, but on the g o u n d  that 
the law requires that each successive clerk shall receive from the retiring 
clerk all the records, books, papers, moneys and property of his office, 
in  order that the business of the clerk of the Superior Court may be 
conducted intelligently, systematically and economically. Section 1883 
of The Code, to which our attention was particularly directed by the 
attorney of the defendant, is only an additional remedy for the benefit 
of individuals who think they have suffered at  the hands of unfaithful 
clerks, and is not repugnant to section 81 of The Code. This ground of 
demurrer is overruled. 

The second ground is "that the complaint fails to state a cause of 
action, in  that i t  fails to show that there was any proper order of the 
court requiring the former clerk, N. R. Odom, to pay over the funds 
mentioned in  section 6 of the complaint to the defendant James D. 
Boone as clerk of said court." No such order was necessary in  this case. 
Section 14 of chapter 19 of The Revised Code is brought forward into 
The Code, and is section 124 thereof. This section concerns forfeitures 
only in  case of the refusal of the clerk to do what is required to be done 
in section 81 of The Code. I t s  proper construction is that former clerks, 
for whatever cause retiring, shall transfer and deliver to their successors 
in office all the things personal which were in  their hands upon retire- 
ment from office, under a forfeiture of one thousand dollars; and no 
order from a judge is necessary to compel the former clerk to make this 
transfer to the new clerk. I f ,  however, in vacancies in  this office of clerk, 
the judge, before he makes the appointment of a new clerk, sees fit to 
temporarily put some person in charge of the office until the 
regular appointment is made, it is then in such a case necessary ( 61 ) 
for the new clerk to have an order from the judge, directed to 
the person temporarily in charge of the office, to deliver the possessions 
of the office to the new clerk. A person duly elected clerk of the Supe- 
rior Court by the people needs no order from any power or authority to 
demand from the old clerk the property of all kinds belonging to the 
office. This ground of demurrer is overruled. 
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The third ground is '"that the complaint Sails to state a cause of 
action. in that i t  fails to show that James D. Boone as clerk of said 
court was required by any proper order of said court to pay over said 
funds or any of them to the relator." For the reasons stated in  over- 
ruling the second cause of demurrer, this ground is overruled. 

The fourth ground is "that it fails to state a cause of action, for that 
i t  Sails to show that the relator is the owner or entitled to receive the 
funds.'' This is orerruled for the reasons given in orerruling the first 
ground of demurrer. 

The fifth ground is "that there is a misjoinder of causes of action, for 
that the several causes of action in  sections six, seven, nine, ten and 
tmehe are improperly united, the same and each being separate and 
distinct causes o f  action. and for the benefit of separate and distinct 
persons." This is orerruled for the same reasons given in overruling 
the first ground of demurrer. 

The sixth ground is "for that the former clerk, the defendant J. B. 
Boone and his sureties, the other defendants, cannot be sued on the rela- 
tion of his successor in  office for the causes of action alleged in the com- 
plaint, or any of them." This is overruled for the reasons set forth in  
orerruling the other five grounds of demurrer. 

There are no errors in  the rulings of his Honor in overruling 
( 62 ) the several grounds of demurrer, and the judgment is affirmed. 

The case will be remanded to the Superior Court of Northampton 
to be proceeded in according to law. 

Affirmed. 

Cited: Lacy v. Webb. 130 N. C.. 546; Rodwell v. Rowland, 137 
N. C., 645. 

B. R. BROWXING v. J. R. PORTER. 

Claim and Delivery-Chattel Mortgage-Lien-Payment of hTote by  
X,urety-Discharge of Debt a'nd Lien Xecuring it. 

1. Payment of a note by a surety without having it transferred to a trustee 
for his benefit is a discharge of the debt and an extinguishment of a lien 
by which it was secured: therefore, 

2. Where V.. a surety on a purchase-money note for a horse, retaining title 
and duly recorded, paid it and did not have it transferred to a trustee 
for his benefit, and the principal debtor, after mortgaging the horse to 
another person, delivered it to V., the mortgagee bas a first lien and is 
entitled to possession. 
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CLAIM an-D DELIVERY, tried at March Term, 1894, of HALIFAX, before 
Graves, J., on an agreed statement of facts as follows: 

"On 19 November, 1887, one P. G. Solomon purchased a bay mare 
from W. M. Perkins, Jr., for the sum of one hundred dollars. Said mare 
was named ('Sally Morgan," and in payment therefor he executed his 
note under seal, with one L. Vinson as surety for said amount, payable 
1 November, 1888, bearing interest a t  8 per cent from date. Said note 
retained title to the mare until the whole of the purchase-money was 
paid, and was duly recorded in the office of the register of deeds on 30 
March, 1888, in Book 81, p. 231. 

"On 7 December, 1888, the surety Vinson upon a demand from 
said Perkins, paid Perkins $50, and the same is credited upon ( 63 ) 
the note. 

"Thereafter Perkins transferred the note to C. W. Garrett & Co., and 
on 9 No~ember,  1889, Garrett & Co. transferred the note without 
recourse to Vinson, the surety. Said Solomon paid nothing on the note. 

"Solomon failed to pay Vinson anything whatever on the note, and 
afterwards delivered to him the said mare under said note, retaining 
title, and thereafter he sold the mare to one G. F. Matthews for the sum 
of $45, and Xatthews sold her to the defendant for $50, and she is now 
in the possession of the defendant. 

"On 6 February, 1889, the said Solomon, to secure certain advances to 
be made to him by the plaintiff to the amount of $80, to be made during 
1889, executed to said plaintiff a lien and chattel mortgage, conveying 
one red COW, one single horse-cart, one bay mare, white face, named 
"Sally Morgan," valued at $50. No part of said advances has been paid. 
The mortgage was duly recorded on 14 February, 1889, in Book 85, page 
377, in the office of the register of deeds. 

"At the time of the execution of said chattel mortgage to the plaintiff 
said Solomon had the possession of the said mare." 

The court adjudged that the plaintiff recover of the defendant the 
possession of one bay mare, "Sally Morgan," and in case possession of 
said mare could not be had, then for the sum of $50, with interest from 
27 December, 1893, till paid, and for costs of action. 

From this judgment the defendant appealed. 

S. G. Daniel and McRae & Day f o r  plairttiff. 
N o  counsel for the defendant. 

ATERY, J. When the surety Vinson paid the note in full on ( 64 ) 
9 November, 1897, and failed to have it assigned to a trustee for 
his benefit, the debt was discharged. Peebles v. Gay, 115 N.  C., 38; 
LyZes v. Rogers ,  113 N .  C., 197, and authorities there cited. The 
satisfaction of the debt extinguished the vendor's lien, and the legal es- 
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tate in  the horse, at the time in the possession of Solomon, vested in his 
mortgagee, who had then a first lien on it, and, on breach of the condi- 
tion, the right to recover the possession of the horse, as he seeks to do in  
this action. The judgment of the court below is 

Affirmed. 

Cite$: Dunn v. Beaman, 126 N. C., 766; Burnett v. Sledge, 129 
N. C., 120. 

Will, Construction of-Trust--Payment of Debts-Vesting of Estate- 
Evidence. 

1, Where property was given by a will to a trustee to be held in trust for A., 
free from liability for certain debts owing by the latter to others, but to 
vest in him absolutely in case he should in any manner discharge such 
debts: Held, that such property did not vest unless all of such debts were 
paid in the lifetime of A. 

2. Where the vesting of an absolute estate depended upon the payment of 
certain debts by the devisee, and, in the trial of an issue whether all such 
debts had been paid, a note was produced, signed by him, uncanceled, 
and found among the effects of another decedent: Weld, that the produc- 
tion of such note raised the presumption that the note had not been paid, 
and, in such case, it is immaterial when the statute of limitations began 
to run. 

ACTION tried before Armfield, J., and a jury, a t  Fall  Term, 1894, of 
NORTHAMPTON. 

The action was originally commenced by Catherine T. Johnson, 
( 65 ) Camilla A. Joknson and Lula Johnson as plaintiffs, against J. T. 

Cooch as administrator de bonis non, with the will annexed, of 
Virginia A. Johnson as defendant, on 28 August, 1882. W. W. Peebles 
and R. B. Peebles were afterwards made parties defendants in  1883. 

The following issue was submitted to the jury: 
"Were there ante-nuptial debts of James Johnson subsisting and 

owing at the time of his death?" 
J. T. Gooch, one of the defendants, was introduced as a witness by the 

plaintiffs against the objection of the defendants W. W. Peebles and 
R. B. Peebles. He  testified that he was administrator d e  bonis non, 
with the will annexed, of Virginia A. Johnson, and also administrator 
d e  bonis non of J. J. Long. Defendants objected. Objections overruled, 
and defendants W. W. and R. B. Peebles excepted. Against the objec- 
tion of the defendants W. W. and R. B. Peebles, this witness stated that 
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he received the note hereafter described from Robert 0. Burton, who 
was administrator of Andrew Coniglan, who had been the administrator 
of J. J. Long. Burton said he found the notes among the papers of 
J. J. Long. Defendants W. W. and R. B. Peebles excepted. Said note 
was for $1,490, and under seal, dated 31 July, 1858, payable one day 
after date to Tamlin Avent, and purported to be signed by James John- 
son and J. M. Moody. 

W. H. Hughes was introduced as a witness by the plaintiffs, and 
stated that he knew the signature of James Johnson and the signature 
of J. M. Moody, and that said note of $1,490, payable one day after date, 
and dated 31 July, 1858, was signed by the said James Johnson and 
J .  M. Moody. This witness further stated on cross-examination that 
the said J. M. Moody was a man of large estate, and had eight or ten 
thousand acres of land in Yorthampton County, and a large estate 
i n  the State of Mississippi. Said note of $1,490 was then offered 
in  evidence by the plaintiffs. W. W. and R. B. Peebles objected. ( 66 ) 
Objection overruled, and said defendants excepted. 

I t  was admitted that James Johnson died intestate 16 March, 1876, 
and that he and Virginia A. Johnson were married unto each other 
30 August, 1859. C. A. and Lula Johnson were the only unmarried 
daughters of Dr. James Johnson at the death of said James and said 
Virginia A. Johnson. The defendants in apt time, and i n  writing, asked 
his Honor to charge the jury that upon the evidence they should answer 
the issue "No." His  Honor refused this prayer, and the defendants 
W. W. and R. B. Peebles excepted. R i s  Honor charged the jury that 
if they believed the evidence, they should answer the issue "Yes; the 
note for $1,490." To this instruction the defendants W. W. and R. B. 
Peebles excepted. The jury answered the issue "Yes; the note for 
$1,490." 

Judgment for plaintiffs according to the record, and the defendants 
W. W. Peebles and R. B. Peebles appealed. 

The defendants assigned the following errors: 
1. For  that J. T. Gooch was not a competent witness. ' 

2. For that such of his evidence as objected to above was not com- 
petent. 

3. For that said note of $1,490 was not competent evidence. 
4. For error in  refusing the prayer of defendants. 
5. For error in  charging the jury that if they believed the evidence 

they should answer the issue "Yes; the note of $1,490." 

T .  W .  Mason for plaintiffs. 
McRae  & Day and R. B. Peebles fov defendants. 
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( 67 ) FAIRCLOTH, C .  J. The defendants W. W. and R. B. Peebles 
claim the surplus money in the hands of defendant Gooch as 

administrator de bonis non, G. t. a., of Virginia A. Johnson by an alleged 
sale of the land devised in said Virginia's last mill and testament, under 
an execution against her husband, James Johnson. The plaintiffs claim 
said surplus money which arose from a sale of said devised lands by a 
proper petition to raise assets to pay debts, and they claim it as devisees 
of Virginia A. Johnson, in whose will are the following clauses: "I 
devise and bequeath my whole estate to Catharine Johnson (the plain- 
tiff), my sister-in-law, in trust to hold and preserve the same from all 
liability to the debts of my husband, James Johnson, which were con- 
tracted by him prior to our intermarriage." 

"Sixthly. I n  case the said James Johnson should fully pay off or dis- 
charge by any means all and every of the debts contracted by him prior 
to my marriage with him, then and in that case I declare that he shall 
take and receive all my aforesaid estate free and discharged from all 
the trusts in  the premises declared, and shall hold the same absolutdv 
for his own sole use and benefit." 

James Johnson died 16 March, 1876, and the note of said Johnson 
was dated 31 July, 1858, which day was prior to said intermarriage. 

The important question presented is whether James Johnson fully 
paid or by any means discharged said note during his lifetime. The 
payment or discharge of this note during the life of James Johnson was 
a condition precedent to the vesting of the title to said lands in James 
Johnson, and it could not vest unless the condition was performed in 
his lifetime. To create a condition, no particular form of words need 
be used, for if a corresponding purpose be read in the mill, that purpose 
takes effect. Schouler on Wills, 598. 

The possession of an unindorsed negotiable note or bond raises 
( 68 ) a presumption that the person producing it on the trial is the 

real and rightful owner, and this presumption is not repelled or 
altered by a denial of the defendant in  his answer of such ownership. 
Jackson v. Love, 82 N. C., 405. I t  is prima facie evidence of ownership, 
and nothing short of fraud, not even gross negligence, is sufficient to 
overcome the presumption. Commissioners v. Clark, 94 U.  S., 62 (4 
Otto, 278). This is so between the holder and the maker, but not between 
the holder and the payee. Holly 2). Holly, 94 N.  C., 670. And the 
burden of proof to rebut this presnmption is on him who alleges any 
defect in the title, unless proof of fraud or illegality be offered, and 
then the burden of proof is shifted to the holder, and he must show that 
he received it bona fide for value. Pugh v. Grant, 86 N. C., 39. 

This is not an action founded on the note for its collection. I n  the 
course of the trial the question of payment, as before stated, was an inde- 
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pendent aud separate fact to be ascertained ~ ~ i t h o u t  any regard to the 
principles of law, such as would apply in an action on the note between 
the payor and the payee and their representatives, and when the plain- 
tiffs or defendant Gooch, as administrator of P. A. Johnson the devisor, 
on the trial produced said note uncanceled, the presumption of owner- 
ship and that the note had not been paid at once arose, and without other 
proof it was proper and it was the duty of his Honor to instruct the jury 
to find the issue as they did. I f  the note had been in the possession of 
James Johnson or his representative, the presumption of payment or 
discharge would have been equally strong in favor of the defendants. 

The defendants excepted because the witness Gooch stated that Mr. 
Burton said he found the note aniong the papers of J .  J .  Long. This 
exception is without force, because without that statement it was 
the duty of the court, as above pointed out, to instruct the jury ( 69 ) 
to answer ?he issue "yes" on the production of the note uncan- 
celed. This was so unless the defendants had shown something to avoid 
that conclusion. The statement of Burton's declaration was not useful 
to the jury and could not have influenced their verdict. I t  was the 
possession of the note uncanceled that entitled the plaintiffs to have the 
issue found in their favor without regard to anything else on this aspect 
of the case. 

The defendants did not offer any evidence of actual payment, but 
relied solely on the presumption of payment from the lapse of time, 
which presumption had not arisen at James Johnson's death. 

I t  is therefore immaterial when the statute began to run. We under- 
stood the defendants to abandon their exception to the competency of 
the witness Gooch to testify. There is no error, and the judgment is 

Affirmed. 

Cited: Davisolt v. Gregory, 132 N. C., 396. 

J. F. H E A T H  v. W. F. LANCASTER. 

Practice-Appeal-Case on Appeal-Laches. 

Where appellant, after a failure to agree on the case on appeal, does not 
"immediately" request the trial judge to settle the same, but delays for 
several weeks, and in the meantime the judge dies, and' no excuse is 
shown for the appellant's laches, the judgment below will be affirmed. 

MOTION of plaintiff for writ of ce~fiorari .  Affidavits were filed in 
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support of and in opposition to t.he motion. There was also a motion of 
defendant to affirm the judgment below. 

( 70 ) W. W .  Clark for plaintif. 
N o  counsel contra. 

CLARK, J. The record proper was filed in  this Court at the first term 
after the trial  below and a certiomri asked for, as the case had not been 
settled by the judge. This was the proper course, and if the appellant 
was not in  laches, the certiorari would issue. Owens v. Phelps, 91 N. C., 
253; Pittman v. Kimberly, 92 N .  C., 562. I n  such case, as the trial 
judge (his Honor Judge Graves) has since died, a new trial would be 
ordered. S. v. Parks, 107 N.  C., 821; Brendle v. Reese, 115 N. C., 552. 
But  in  the present case the appellant does not negative laches. It ap- 
pears that after the disagreement about settling the case, the appellant 
did not immediately request the judge to settle the case as required by 
section 550 of The Code, but delayed for several weeks to do so. This 
forfeits his claim to a certiorari for the reasons given in  Simmons v. 
Andrews, 106 N. C., 201. An inspection of the record shows no errors 
of which the appellant can complain, and the judgment must be 

Affirmed. 

Cited: McGowan v. Harris, 120 N. C., 140. 

JOHN I. TAYLOR~V. GEORGE W. SIMMONS. 

Practice-Certiorari-Failure to Bettle Case on Appeal-Death, of Trial 
Judge-New Trial. 

Where an appellant in apt time docketed the record proper and applied for a 
cevtiorard, the case on appeal not having been settled by the trial judge, 
though case and countercase had been duly served, and in the meanwhile 
the judge died, a new trial will be .ordered. 

MOTION of defendant for a writ of certiorari. 

(71) W .  W.  Clark for plaintif 
N o  counsel contra. 

CLARK, J. At  the last term of this Court, being the first term of this 
Court after the trial below, the appellant docketed the record proper and 
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applied for a certiorclrri as the case had not been settled by the judge. 
Pittman v. Kimberly, 92 N .  C., 562. By consent the motion was con- 
tinued to this term. It appears that the case and countercase were 
served in time and that the appellant immediately applied to the judge 
to settle the case. The appellant would be entitled to his certiorari, but 
as the trial judge (his Honor Judge Graves) has since died, the Court 
must order a new trial. S. v. Parks, 107 N .  C., 821. 

New trial. 

W. H. PARKER v. JAMES A. COGGINS. 

Practice-Appeal-Death of Judge Before Settling Case on, Appeul- 
New Trial-Failure to Print Record, When Not Laches. 

1. Where an appellant, having failed without laches on his part to get the 
case on appeal settled, docketed the record proper in this Court in apt 
time at the first term after the trial below, and instead of applying for a 
certiorcuri agreed with the appellee that the judge should settle the case 
at a subsequent time, and the judge died before the case was so settled, 
a new trial will be allowed the appellant. 

2. In such case, the only alternative would be the withdrawal by the appellant 
of his case on appeal, or, by the appellee, of his countercase, and the 
hearing of the appeal on the remaining case, as was done respectively in 
Drake v. C m ~ e l l y ,  307 N. C., 463, and in Ridlay v. R. R., 923, post. 

0 

3. In such case, it was not laches in the appellant to fail to print the record, 
since the appeal could not have been heard without the case settled, unless 
the appellee had given proper notice to the appellant that he would with- 
draw his countercase and have the appeal heard on appellant's case. 

R. B. Peebles for plaintif. 
T .  W .  Mason for defendant. 

CLARK, J. A t  the call of the district to which this case belongs, i n  
October of last term, being the first term of this Court which began after 
the trial below, the appellant had docketed the record proper. It also 
appears that the lack of a "case settled on appeal" was without laches on 
appellant's part, the appellant's case and the countercase having been 
served in  due time and the judge promptly notified so that he  might 
name a time and place for settlement. Regularly, a certiorari should 
then have been asked for, but i t  was rendered unnecessary by the agree- 
ment of counsel in  writing that the case on appeal should be settled by 
the judge at  Vance Court, which time was afterwards, by another agree- 
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ment of counsel, which is admitted, continued to Nash Court, which 
began 19 November. The judge (Graves) died during the second week 
of the time allotted by law for said court, during which term, by the 
agreement, the case was to be settled. But if the judge had died after 
said term, an application for a certiorari was at no time necessary, since 
it appears in the affidavit of appellant and is admitted by appellee that 
the judge was unable at  any time after the beginning of Nash Court to 
discharge any of his duties on account of his mortal illness. Under 
these circumstances the appellant has used all due diligence. As i t  is 
impossible now to procure the case to be settled, the plaintiff is entitled 

to a new trial (8. v. Parks, 107 N. C., 821)) unless the appellee 
( 73 ) had asked, as in  Drake v. Connelly, 107 N.  C., 463, to withdraw 

his countercase and try the appeal on the appellant's statement 
of case on appeal, or the appellant had asked to withdraw his case and 
try the appeal on appellee's countercase. Ridley v. R .  R., post, 923. 

I t  was not laches to fail  to print the record, since the appeal could not 
be heard without the case settled, unless the appellee had notified the 
appellant in time that he should withdraw his countercase and ask to 
have the appeal heard upon appellant's statement of the case on appeal. 

The case must be remanded to the end that there may be a new trial. 
New trial. 

ISA¶4C SMITH v. EASTERN BUILDING AND LOAN 
ASSOCIATION O F  SYRACUSE. 

Action for Malicious Prosecution-Probable Came-Burdem of Proof- 
Malice. 

1. The discharge of a person arrested on a warrant by a justice of the peace, 
for want of sufficient proof, casts the burden of showing probable cause 
for his arrest upon the person who instigated the criminal proceeding. 

2. Where, in the trial of an action for malicious prosecution, it appeared that 
the defendant had in good faith consulted a lawyer of good standing, who, 
upon a frank and full statement of the alleged facts by one conversant 
with them, advised the prosecution, whereupon the defendant, without 
personal malice, caused the plaintiff to be arrested, it was error in the 
trial judge to instruct the jury that such circumstances constituted prob- 
able cause. The instruction should have been that such circumstances did 
not rebut the p~ ima  facie case of plaintiff, but should only be considered 
by the jury as evidence to rebut the implication of malice. 

( 74 ) ACTION for damages for malicious prosecution, tried before 
Brown, J., and a jury, at  Fall  Term, 1894, of CRAVEN. 
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There was a verdict for the defendant and refusal of a motion for a 
new trial. The plaintiff appealed. The facts and errors complained of 
appear in the opinion of Associate Justice Montgomery. 

W .  W .  Clark for plaintif. , 

M. D e w .  Stevenson for defendants. 

MONTGOMERY, J. The plaintiff was arrested by the defendants on a 
warrant issued by a justice of the peace which charged him with forgery, 
and upon examination was discharged for want of probable cause. The 
plaintiff thereupon brought this action against the defendant to recover 
damages for a malicious prosecution of him. Upon the second issue, 
"Was there probable cause for the prosecution?" the court told the jury 
"that if they believed that L. J. Moore was a lawyer and counselor of 
good standing, which is not disputed in  'the argument in this case, and 
Reynolds, the general manager of the defendant, went to Mr. Moore with 
Ward, and then and there Reynolds made a full, clear and frank state- 
ment of the matter, Ward's statement was taken after careful examina- 
tion by the attorney, and they had reason to place confidence and trust 
in  what Ward said and honestly believed i t  to be true, and that without 
any express malice upon the part of Reynolds towards Smith, but under 
Moore's advice the warrant was made out upon Ward's affidavit, that 
mould be probable cause; the prima facie case resulting from the dis- 
missal of the warrant would be rebutted, and it would be your duty to 
answer the issue yes." To this instruction the plaintiff excepted. The ' 

discharge of the plaintiff in  the said criminal proceeding against him 
by the defendants made a prima facie case for the plaintiff, he standing 
after his discharge without even a suspicion against him strong 
enough to bind him over to court, and the dismissal by the justice ( 75 ) 
proving a presumption in  favor of plaintiff's innocence. This 
being so, the onus of proving the existence of probable cause was thrown 
on the defendants and his Honor should have so instructed the jury. His 
Honor should also have charged the jury that the employment by the . 
defendant of an attorney before the warrant was issued and their follow- 
ing his advice, did not have the effect of rebutting the prima facie case 
of the plaintiff, but that it should be considered by them only as evidence 
to rebut the implication of malice (Davenport u. Lynch, 51 N. C., 545), 
leaving that question, as well as the one of probable cause to be heard on 
all the facts\and circumstances properly submitted to them. 

There was error in  the instruction complained of, and the plaintiff is 
entitled to a 

New trial. 
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THURBEB V. B. AND L. ASSN. 

Cited: Jones v. R. R., 131 N. C., 137; R. R. v. Hardware Co., 143 
N. C., 58; Thurber v. B. & L. Assn., post, 76; Downing v. Stone, 152 
N.  C.,  530; Foster v.  Davis, 175 N.  C., 544; Whbnan t  v. Price, ib., 614. 

( 76 
HENRY THURBER v. EASTERN BUILDING AND LOAN 

ASSOCIATION O F  SYRACUSE. 

Action for Malicious Prosecution-Probable Cause-Advice of 
Counsel-Mumlice. 

1. In the trial of an action for malicious prosecution, it appeared that the 
plaintiff had been arrested on a charge of forging the owner's name to a 
transfer of a certificate of stock, and that the only testimony as to the 
alleged forgery was that of the owner of the stock, to the effect that he 
assigned the stock to a third person on his false representations, and that 
the name of the plaintiff, whose name appeared as assignee, was not men- 
tioned, and that he, the owner, did not know that he was transferring the 
stock to him: Held, that an arrest for forgery was not justified by the 
facts testified to. 

2. That a prosecution for forgery was instituted upon the advice of counsel is 
only evidence to rebut the presumption of malice, and it should be left to 
the jury to find whether malice, which might be inferred from want of 
probable cause, has been rebutted by the other evidence. 

' 

ACTION to recover damages for malicious prosecution, tried before 
Brown, J., and a jury, at the Fall Term, 1894, of CRAVEN. 

Upon an intimation by the court that there was not sufficient evidence 
to go to the jury of the want of probable cause for the prosecution or to 
entitle the plaintiff to recover, the plaintiff submitted to a nonsuit and 
appealed. The facts sufficiently appear in the opinion of Associate 
Justice Clark. 

W .  W .  Clark for plaintif.  
41. D e w .  Stevelzson for defendant. 

CLARK, J. The only evidence upon which the plaintiff was arrested 
for forgery was that the plaintiff was assignee of a certificate of stock 
which Latham testified he had assigned to one Smith on the false repre- 
sentations of Smith, and that Thurber's name was not mentioned and 
he did not know at the time that he was transferring the stock to 
Thurber, though it so appears now on the back of the certificate. This 
was certainly not sufficient to justify a warrant for forgery being sued 
out against Thurber. The warrant was sued out by counsel acting on 
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behalf of this defendant. That criminal proceeding was instituted on 
such advice of counsel was only evidence to go to the jury to rebut the 
presumption of malice. Davenport v. Lynch, 51 N .  C., 545; Smi th  v. 
B.  & L. Association, ante, 73. The court should have left it to the jury 
on the evidence to say whether the malice, which might be inferred from 
the want of probable cause, was rebutted by the other evidence. 

Error. 

Cited: S. c., 118 N .  C., 130; Fleming v. McPhail, 121 N. C., 183; 
Smith v. Montague, ib., 94. 

BRITISH AND ARIERICAN MORTGAGE COMPANY v. LONG ET AL. 

Practice-Appeal-DismissaGMotbn to Reinstate. 

1. Where a motion is made to docket and dismiss an appeal, under Rule 17, 
for failure of the appellant to docket the same, the excuses for such 
failure should then be made. 

2. In the absence of a request from or an agreement with the appellee that 
an appeal should not be docketed, the fact that negotiations were pending 
for a compromise is no good excuse for appellant's failure to docket the 
appeal, and a motion to reinstate will not be allowed. 

ACTION heard at  May Term, 1894, of HALIFAX Superior Court, before 
Graves, J .  

There was judgment for the plaintiff a& defendants appealed, but the 
appeal having been dismissed under Rule 17, for failure to docket same, 
a motion to reinstate the appeal was made at September Term, 1894, of 
this Court and continued to this term. 

R. 0. Burton for plaintiff. , 

J .  B.  Batchelor for defendants. 

CLARK, J. This is a motion to reinstate the case, which was docketed 
and dismissed by appellee at  last term under Rule' 17. A motion mas 
made at  that time by appellants for a certiorari, but i t  appearing to the 
Court, by affidavit of the clerk below, which was not controverted, that 
the appeal had not been sent up because the clerk had repeatedly de- 
manded his fees for the transcript, which appellants had failed to pay, 
the certiorari was refused. Bailey v. Brown, 105 N. C,, 127; Afidrews v. 
Whisnant, 83 N.  C., 446; Xanders v. Thompson, 114 N.  C., 282. If  in  
fact the fees had been tendered, or if there was other good excuse, it 
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( 78 ) should have been shown a t  t h e  time. t h e  motion t o  docket a n d  
dismiss was made.  Paine v. Cureton, 114 N.  C., 606. 

T h e  appellants later, a t  t h e  same term, moved t o  reinstate  ( the  
motion being continued to th i s  t e rm)  on  the  ground t h a t  negotiations 
were pending f o r  a comprcmise when t h e  appeal  was  dismissed. But, 
i n  t h e  absence of a n y  request f rom, o r  agreement by, appellee t h a t  t h e  
appea l  should not be docketed, th i s  was n o  excuse f o r  a fa i lu re  t o  docket 
i n  proper  time. T h e  negotiations could have gone on a s  well a f te r  
docketing t h e  appeal  a s  before. I n  fact,  however, t h e  correspondence 
between t h e  part ies  shows t h a t  the  offer to  compromise h a d  been made 
a n d  rejected before the  call  a t  las t  term of the  district to  which t h e  
appeal  belonged. 

Motion denied. 

Cited: Vivian, v. Mitchell, 144 N.  C., 475; Hawlcir~s ?;. Tel. Co., 166 
N. C., 214; Transportation Co. v. Lumber Co., 168 N.  C., 61. 

( 79 ? 
J. C. STONEBURNER ET AL. v. C .  W. JEFFREPS ET AL. 

P 

Assignment f o r  Benefit of Creditors-Validity-Fraudulent in. Law- 
Power to Replenish Stock. 

1. A deed of assignment for benefit of creditors which directed the trustee, 
with all reasonable diligence, to sell and dispose of the property conveyed, 
including stock of goods, in such manner as  he should deem most bene- 
ficial to the interest of all concerned, is not void on its face, because i t  
does not in express terms restrict the trustee as  to the time or manner of 
disposing of the property. 

2. The insertion in a deed of assignment of a power to replenish a stock of 
goods with money arising from the sales of assigned property, is not proof 
conclnsire of a fraudulent intent or purpose to hinder and delay creditors 
when it  is manifest from the whole deed that the maker's purpose and 
design was that the trustee should manage the property for the benefit of 
all and not for ease, benefit, or comfort of the debtor. 

3. A deed of assignment will be declared void in law only where the debtor 
appears in express terms to be providing for his own ease, comfort, or 
benefit, to the possible detriment or delay of his creditors. 

4. Even where prima facie the deed appears to reserve an unconscionable 
benefit or to subject the creditors to unjust hindrance or delay, yet if i t  
also appear that  the language of the deed is susceptible of explanation 
by evidence aliunde, that  will make i t  consistent with good faith, the issue 
of fraud must be submitted t o  the jury to determine whether such ex- 
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trinsic evidence is sufficient to rebut the presumption of mala fi&es raised 
by the deed. 

5. The omission by a copyist in the copy of a deed of assignment of a single 
creditor's name and claim, when it was included in the original draft and 
in the deed as recorded in another county, is not sufficient to shift the 
burden of proof on the issue of fraud, it being, at most, only competent 
as a circumstance to be considered with other evidence tending to show 
bad faith. 

ACTION to set aside the deed in  trust, and tried before Armfield, J., 
and a jury at  Fall  Term, 1894, of EDGIECOMBE. 

The plaintiffs offered in evidence the deed of trust; a note admitted 
to be owing to one of the plaintiffs, Carhart & Bros., by the said Jeffreys 
for the sum of $302.00, and not paid and not named in the trust or 
assignment. The plaintiffs then rested their case, insisting that the 
trust or assignment was fraudulent in  law. 

I t  was admitted that the preferred debts in  the assignment were bona 
ficle. The defendants then offered testimony tending to show and prove 
the circumstances under which the deed of trust was made, the purpose 
for which it was made, and that there was no actual fraud intended or 
committed. The plaintiffs objected to the introduction of this testi- , 
mony; objection overruled, and plaintiffs excepted. The defendants 
then offered evidence tending to prove that the omission of the debt of 
Carhart & Bros. from the assignment was an accident, as it was 
embraced in the original draft of the assignment, the circum- ( 80 ) 
stances under which the assignment was made. The defendant 
showed in evidence the original draft of the deed of assignment, contain- 
ing a provision directing the payment out of the assets of any other 
debts that might be owing by the assignor not named therein, upon proof 
of their validity. 

The assignment was executed in duplicate, one being recorded in  
Martin County, containing said provision; the other without the knowl- 
edge of the assignor, and by mistake of the copyist, omitting said pro- 
vision. The duplicate registered in  Martin was executed and registered 
first. The assignment included property in  Edgecombe and Martin 
counties; the high business character and capacity of the trustee. No 
goods were purchased by the assignee, nor was the assignor employed as 
a clerk. 

The plaintiff requested the court to instruct the jury as follows : 
1. That the deed of assignment upon its face hinders and delays credi- 

tors and is therefore fraudulent and void, and you are instructed to 
answer the issue "Yes." 

2. That the authority in said deed to employ servants and c l ~ r k s  to 
replenish by purchases the said stores of merchandise, to pay for the 
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same out of sales and collections, is a delay and hindrance of credi- 
tors and renders the deed of assignment fraudulent and void, and you 
should answer the issue "Yes." 

3. That the power and authority given the trustee is, in substance, 
power and authority to continue the business and renders the deed of 
assignment fraudulent and void. 

4. The court instructs you, if you believe the evidence, that i n  law the 
deed is fraudulent and void, and that you will answer the issue "Yes." 

* 
5. The plaintiffs are not required, at all hazards, to prove that 

( 81 ) there was actual fraud, or that the defendant intended fraud a t  
the time he made the deed. I f  the effect of the deed is to hinder, 

delay or embarrass the creditors or any one of them in the pursuit of 
their legal remedies against the defendant debtor to collect their debts, 
though there be no intent to commit fraud, and there was none com- 
mitted, yet in law the deed would be fraudulent and void as against the 
creditors. The question whether in law the effect of the deed is to 
hinder, delay or embarrass the creditors as I have just stated to you, is 
one of law and is to be determined by the court. The court instructs 
you that, if you believe the evidence, the effect of the deed is to defeat, 

' hinder and embarrass the creditors in the pursuit of their legal remedies 
against the defendant debtor to collect their debts, and you will find the 
issue in  favor of the plaintiffs. 

His  Honor charged the jury: 
"That the plaintiffs have offered i n  evidence the assignment executed 

by the defendant Jeffreys and recorded in  Edgecornbe County, and a note 
for $302 due by Jeffreys and not named in  said trust. 

"The defendants have put in evidence the duplicate of the assignment 
recorded in  Martin and the original unsigned draft of assignment, and 
the testimony of the defendant Jeffreys, and the evidence of the wit- 
nesses as to the character and business capacity, etc., of defendant 
Staton, trustee, tending to show that same was good and he was compe- 
tent. 

"There are two kinds of fraud: fraud in  law and fraud in fact. 
"There is nothing upon the face of this assignment that renders it 

fraudulent in  law; if there was, the court would so declare without sub- 
mitting it to the jury. Not being fraudulent in  law on its face, the 
court submits the issue to the jury whether i t  is so as a matter of fact. 

"In the consideration of that question the court charges you 
( 82 ) that the fact that the assignment provides for sales on time is 

evidence of fraud; that the power to replenish the stock is also 
evidence of fraud; and in connection with this may consider any other 
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provision of the assignment tending to raise a suspicion of fraudulent 
intent in its execution. 

"You will also consider the evidence of the defendant Jeffreys as to 
the circumstances under which he executed the assignment and the 
intent with which i t  was executed by him, and the evidence as to the 
character of the trustee, which you will consider as evidence tending to 
show the bona fides of the assignment. 

"And if upon the whole of the evidence you find that the assignment 
was executed with the intent to hinder, delay or defraud his creditors, 
or any one of them, you will answer the issue 'Yes,' but if you find it 
was not executed with such intent, then you will answer it 'No.' " 

The issue was found by the jury in favor of the defendants, and it 
was ordered and adjudged that the plaintiffs recover judgment against 
the defendant Jeffreys for their several debts, and that said deed of 
assignment is not fraudulent and void, and that the defendant Staton, 
the assignee, is adjudged to recover his costs of the plaintiffs, and go 
without day. From which judgment the plaintiffs appealed. 

John  L. Bridgers and Jas. F. Moore for plaintiffs. 
H.  G. Connor a8nd H.  L. Staton for defendants. 

AVERT, J. The contention of the plaintiffs' counsel upon which he 
mainly rested his argument was that the court below erred i n  refusing to 
charge the jury that the deed of assignment was fraudulent in  law. I t  
is like threshing over old straw to draw at length the distinctions between 
an assignment that is void upon its face-one, the language of which 
raises a presumption of fraud, and one of the third class, when, there 
being nothing in  the instrument itself to so suggest fraud as to 
demand explanation, the presumption of law in favor of good ( 83 ) 
faith sustains the instrument till proof is offered to rebut it. 
Bobbitt v. Rodwell, 105 N. C., 236; Woodruff v. Bowles, 104 N.  C., 197; 
Brown v. Mitchell, 102 N .  C., 368. I t  was insisted the deed should be 
declared yoid upon its face, first, because the trustee was not in  express 
terms restricted as to the time or manner of disposing of the property 
committed to his care, but was left to "sell and dispose of the same in 
such manner as he may deem most beneficial to the interests of all con- 
cerned." Where the deed is silent as to the manner or terms of sale, the 
law presumes until the contrary appears that the fiduciary will act in 
good faith, will be guided by the paramount desire to promote and pro- 
tect the interests of the creditors, and with that end in  view will exercise 
his best judgment in determining whether it is advisable to sell publicly 
or privately or to extend or withhold credit. Bobbitt 11. Rodwell, supra. 

The language of the instrument which gives rise to the contention of 
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the plaintiff can be most safely construed by considering the connection 
in which i t  is used, and by giving weight to every word or clause that 
may qualify or explain it. The words upon which the plaintiff relies to 
sustain his view of the meaning and proper construction of the assign- 
ment will be found embodied in  the following paragraph of i t :  "In 
special trust nevertheless, and to and for the uses, interest and purposes 
following, viz. : that the said party of the second part shall a t  once take 
possession of the property hereby assigned, and with all reasonable dili- 
gence sell and dispose of the same in such manner as he may deem most 
beneficial to the interest of all concerned and convert the same into 
money, and shall also with all con~enient speed collect, get in  and 

recover all the said debts, dues, bills, bonds, judgments, mart- 
( 84 ) gages, claims and demands hereby assigned, and with the pro- 

ceeds of said sales and collections, that the said party of the 
second part shall first pay all just and reasonable expenses, costs and 
charges attending the drawing and due execution of this instrument, all 
legal and clerical services which the execution of the same may require, 
and the carrying into effect the trust hereby created; and to this end 
the party of the second part shall have authority to employ such clerks 
and servants as may be required to replenish by purchase the said stocks 
of merchandise, to pay for the same out of the said sales and collections, 
if the party of the second part shall deem such to be for the best interest 
of the creditors herein," etc. 

The next question presented in  the well considered and exhaustive 
argument of counsel was, whether the insertion in a deed of assignment 
of the power to feplenish a stock of goods with the money arising from 
the sales of the property conveyed, is proof conclusive of a fraudulent 
intent, or, what is equivalent, of a plain purpose to hinder or delay the 
creditors in  the collection of their claims. Authority is given to the 
trustee to employ clerks and servants, and to replenish by purchase, etc. 
(if he '(shall deem such to be for the best interest of the creditors 
herein"), the stock of goods, and this grant of pover is preceded by the 
qualification that it is to be exercised with a certain end in view ("and to 
this end"). Looking to the language that precedes these words, for an 
interpretation of their meaning, it is manifest that the maker of the 
deed has given expression not to a purpose or desire that the trustee 
should manage the property for the benefit, ease or comfort of the 
debtor, but to the wish and direction that the trust should be executed 
for the benefit of all, for whom the trustee should act as fiduciar?, by 
selling the property in the way best calculated to promote their interests, 

and collecting aad disbursing the proceeds of sale as speedily as 
( 85 ) possible. Such deeds have been pronounced void in law only 
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where the debtor appeared in express terms to be providing for his 
own ease, comfort or benefit to the possible detriment or delay of 
creditors. And even where prima facie the deed must be construed as 
reserving to the debtor some unconscionable benefit or as subjecting the 
creditor to some unjust hindrance or delay, if i t  appear upon the face 
of the instrument that the language of the deed is susceptible of such 
explanation, by evidence aliunde, as will make it consistent with good 
faith, i t  is held that the issue of fraud must be submitted to the jury to 
determine whether such extrinsic testimony as may be offered is sufficient 
to rebut the presumption of mala fides raised by the deed. Hardy v. 
Skinner, 31 N .  C., 191; Cannon v. Peebles, 24 N .  C., 449; Young v. 
Booe, 33 N .  C., 347. The instruction asked by the plaintiff did not 
suggest the question whether the deed was prima facie fraudulent, but 
we are of opinion that upon its face there is nothing to destroy the 
usual intendment in favor of honesty in its execution. We can conceive 
of many cases in which it might be advisable, and in some in which i t  
would be essential in  order to achieve the best results in the disposition 
of the trust property to make new purchases. The maintenance of sorne- 
thing like a full stock of merchandise must tend sometimes to hold the 
trade of custonlers. while it mav often become essential to the fulfillment 
of contracts to supply farmers, who have given agricultural liens to the 
assignor, that the trustee sho.uId keep a supply of such articles as the 
trustor had agreed to furnish. Burwell on Assignment, sec. 182, p. 242 ; 
De Woffe v. Mi.ni.ng Co., 49 Conn., 282, 326. The grant of powers to a 
trustee, which, if exercised honestly and with good judgment, must often 
prove a boon both to creditor and debtor, is neither fraudulent 
per se nor does it raise a presumption which shifts the onus of ( 86 ) 
sustaining the deed on the maker. Where there is evidence of 

u 

the incompetency or dishonesty of the trustee or of injury caused by his 
negligence, the remedy, as suggested in BoBbitt v. Rodwell, supra,, is an 
application to the court for his removal. Not only is there no sufficient 
internal evidence of bad faith to raise even a presumption against the 
validity of the instrument, but i t  is somewhat exceptional in that the 
assignor appears to have turned over all his property, reserving nei- 
ther homestead nor personal property exemptions, which he might law- 
fully have done. Egerton v. Smith ,  98 N .  C., 207; A d a m  v. Xmith, 
supra, Bobbitt v. Rodwell, supra. 

The omission by the copyist of the. claim of a single creditor in the 
copy of the deed registered in  Edgecornbe County falls far  short of 
sufficiency to shift the burden of proof on the issue of fraud. At most 
i t  was only competent as a circumstance to be considered with other 
evidence tending to show bad faith. The burden of proof is sometimes 
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shifted in  the progress of the trial, but it is  only by the introduction of 
testimony which the law has declared to be prima facie proof of fraud 
but which may be rebutted by evidence deemed by the jury sufficient to 
explain such suspicious circumstances and thereby overcome the arti- 
ficial weight that the law has attached to them as evidence. McLeod v.  
Bullard, 84 N. 0.; 515; Lee v.  Pearce, 68 N. C., 77. 

The issue of fraud was properly submitted to the jury. To have pur- 
sued any other course would have been an invasion of the province of 
the jury. Beasley v. Bray, 98 N .  C., 266. There was no error, and the 
judgment is 

Affirmed. 

Cited: Bank v. Gilw~er, post, 704; R e d m o d  v. Chandley, 119 N. C., 
579; Commksion Co. v. Porter, 122 N. C., 697. 

( 87 1 
J. W. RIGGAN v. PATTIE A. SLEDGH. 

Practice-Appeal-Case on AppeadApplicatio.il.  to Amend-Aflidavit 
-Mortgage Alleged to Have Been Procured by  Fraud-Participation 
in by Mortgagor. 

1. Where an affidavit in an application to this Court for leave to apply to the 
trial judge to amend the case on appeal by including evidence alleged to 
have been omitted therefrom, merely states the belief of the appellant that 
said judge would make the amendment, but does not set out the grounds 
for such belief, the application will be denied unless it appears that the 
omission was made by mistake or inadvertence. 

2. In such application it is usual to append the letter of the trial judge, show- 
ing his willingness to amend the case on appeal. 

3. A suggestion that an appellant believes that the trial judge will amend the 
case is not sufficient to justify a continuance in order that a letter may 
be procured from the judge, especially when appellant has had ample time 
to procure it. 

4. Where, in an action for the possession of land sold under mortgage and 
bought by the mortgagee, the defense was that the mortgage was void for 
the reason that its execution by the owner was procured through the 
fraud and deceit of her husband, it was not error to refuse to charge that 
if the defendant was ignorant of the contents of the mortgage, and was 
induced to sign the same by the fraud and deceit of her husband, then the 
said mortgage was void, for such instruction omits any reference to the 
participation in such alleged fraud by the mortgagor. 

MONTGOMERY, J., having been of counsel, did not sit on the hearing of this 
appeal. 
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A o ~ r o x  for the recovery of land, tried before Winston, J., and a jury, 
a t  Fall  Term, 1894, of WARREN. 

C. A. Cook for plainti#. 
M. H. Palmer for defendant. 

CLARK, J. The appellant avers in the affidavit an omission of the 
trial judge to include in  the case settled by him certain evidence deemed 
material by appellant and further his belief that his Honor will make 
the correction if given an opportunity. 

I t  has been repeatedly held by this Court that the application is 
insufficient unless i t  also sets out the ground of such belief, that the 
Court may judge of its reasonableness. Porter v. R. R., 97 N. C., 63; 
Lowe v. Elliott, 107 N .  C., 718, and other cases cited in Clark's Code 
(2d Ed.), 549. I t  is usual to append the judge's letter to that effect to 
the affidavit that the Court may pass upon it. I t  must also appear that 
the omission complained of was made by mistake or inadvertence. 
Bank v. Bridgers, 114 N.  C., 107; S.  v. Sloan, 97 N. C., 107. 

Nor is a suggestion of this kind sufficient to sustain a motion for a 
continuance in  order that the judge may be applied to for such letter. 
The appeal has already been docketed several days and there has cer- 
tainly been ample time since the "case settled" was accessible to ap- 
pellant in which to apply to his Honor for such statement in  writing. 
Bigilandibus, non dormientibus Zeges subveniunt. 

The defendant requested the judge to charge that if she was ignorant 
of the contents of the two mortgages and was induced to sign the 
same by the fraud and deceit practiced on her by her husband, ( 93 ) 
then said mortages are void and plaintiff cannpt recover posses-. 
sion of the land. This omits any reference to the participation in or 
knowledge of such alleged fraud and deceit on the part of the plaintiff, 
and was properly refused. The privy examination is properly certified. 
There is no evidence tending to show that the plaintiff participated in 
or had notice of any fraud or deceit practiced by the husband, if any 
there was, but there was evidence to the contrary and also evidence that 
the mortgages were read over to defendant before being signed by her. 
Indeed, this being a civil case, upon the evidence his Honor might have 
directed the jury to return the verdict on the first issue in favor of the 
plaintiff, as there was no evidence to the contrary. S. v. Riley, 113 
N. C., 648; S. v. Shule, 32 N. C., 153. 

Affirmed. 

Cited: Bank v. Ireland, 122 N. C., 575; Benedict v. Jones, 129 N.  C., 
474; Marsh v. Griffin, 136 N. C., 334; Davis v. Davis, 146 N. C., 165; 
Culvert v. Alvey, 152 N. C., 613. 
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J .  T, GAY ET AL. v. WM. GRANT, ADMINISTRATOR, ET AL. 

Referee's Report-Modification Under Order of Superior Court- 
Exception. 

Where this Court remanded a cause with an order that the referee modify 
his report in certain particulars so as to conform to the rulings of this 
Court on appeal, the duties of the referee were simply those of an ac- 
countant instructed to alter and modify the account already stated, and 
not to open the account and take additional testimony; and hence it was 
not necessary for the referee to give notice to the parties of the time and 
place, when and where he would make the corrections ordered to be made. 

( 94 ) R. B. Peebles for plaintips. 
Thos. N .  Hill  and Thos. W. Mason for defendant. 

(100) MONTGOMERY, J., after stating the facts: There was no error 
in his Honor's overruling each and every one of the plaintiffs' 

exceptions to the reformed report (2d) of the referee. As to the first 
exception, i t  was not necessary for the referee to have given any notice 
to any party to the suit as to when or where he intended to make the 
corrections which this Court had instructed him to make, at its Septem- 
ber Term, 1888. The account was not opened for the taking of addi- 
tional testimony. As to the second exception to the report of the referee, 
it is only necessary to say that the plaintiffs made no demand for any 
such sums as those therein set forth in their complaint or replication, 
nor did they offer any proof claiming them. They ignored the said 
judgment, and sought and had an account of the administration from 
the beginning. Besides, i t  appears from the records in the case, Judge 
ShephQrd's judgment of Jdne, 1886, and affirmed by this Court at  its 
September Term, 1888 (Gay v. Grant, 101 N. C., 206), that these sums 
were not due. As to the third exception to the referee's report, it is no- 
where to be met with in the pleadings or evidence. I t  must have got 
into the exceptions through mistake. No mention of it was made by 
plaintiff's attorney in his argument before this Court. 

After a comparison of the first report of the referee with that of the 
second or reformed one, it is apparent that the referee has made the 
corrections which he was instructed to make by this Court, and that i t  is 
in  all respects proper and in  conformity with the ruling of this Court 
in  this case reported in  101 N. C., 206. The second assignment of error 

is without force. The case was remanded by this Court at  its 
(101) September Term, 1888, with an order that the referee be in- 

structed to modify the account which he had filed with his report, 
in accordance with the opinion of this Court. No additional testimony 
was asked to be taken by the plaintiffs and none ordered by the Court. 
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The  duties imposed upon the referee were simply those of a n  accountant 
instructed to alter and modify, in certain stated particulars, an  account 
already stated, and to make i t  conform to  the rulings of this Court i n  
certain specified items. I t  was in  no sense a new tr ial  of the whole 
matter, and the referee properly rejected the offer to take other testi- 
mony. 

It is  t o  be observed that  if the matters, which the plaintiffs complain 
they,were not allowed to make proof of, were material and pertinent, 
they have themselves to blame for not putting them in  evidence in  the 
original taking of proof by the referee, because the plaintiffs admit tha t  
"said evidence could have been procured and used before the referee on 
the original hearing." The third assignment of error is not sustained. 
W e  think the judgment of his Honor, Judge Whitaker, was correct, and 
in  conformity to the ruling of this Court, made a t  its September T&m, 
1888, i n  this case. There is no error in the judgment of the court below 
and t h  same I: 

Affirmed 
- .- - - 

(102) 
ISAAC H. SMITH v. EASTERN BUILDING AND LOAN 

ASSOCIAlTON OF SYRACUSE. 

Action for Breach of Contract-Pleading arzd Proof-Variance. 

1. 4 recovery cannot be had on the allegation of one cause of action and the 
proof of another, for the reason that the defendant, however diligent, 
cannot prepare his defense to meet surprises. 

2.  Plaintiff brought action on a contract whereby he agreed to act as agent 
of a building and loan association and to pay his own expenses, in con- 
sideration of being paid commissions for stock sold by him with renewal 
interest in monthly installments, alleging certain amounts to be due him 
on each, and alleged a wrongful repudiation of the contract by defendant. 
The defendant pleaded payment of the amounts earned on the renewal 
interest, and on the trial plaintiff abandoned his claim as to the commis- 
sions and as to the breach of contract: B e l d ,  that plaintiff cannot recover 
the expenses incurred by him in behalf of defendant in rendering the 
services under the contract, that cause of action not having been pleaded. 

ACTION tried before Brown, J., and a jury, a t  Fa l l  Term, 1894, of 
CRAVEN. 

W. W.  Clark for plaintiff. (109) 
M. Dew. Stevenson and W.  S. Pearson for defendant. 

AVERY, J. I t  is a well settled legal principle, repeatedly recognized 
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by this Court, that a recovery cannot be had upon proof without corres- 
ponding allegations. McLaurin 2;. Cronly, 90 N. C., 50;  Abernathy v. 
Seagle, 98 N .  C., 553; Greer v. Herren, 99 N. C., 492. The plaintiff i n  
the progress of the trial abandoned his second cause of action entirely, 

as well as that founded on the breach of contract alleged in  
(110) sections 5 and 6, and the repudiation of it declared upon in the 

11th section of his first cause of action, while the defendant con- 
ceded the justice of the demand embodied in sections 7 and 8, but pleaded 
and offered evidence to prove payment in full of that claim. After kras- 
ing all that is no longer insisted upon, there is no other allegation upon 
which a recovery can be asked, unless it be in  the general averment con- 
tained in  the third section of the complaint, construed in connection with 
the contract, a copy of which mas filed as an exhibit. After abandoning 
theoclaims of two dollars per share on paid-up stock and of 95 per cent 
on membership fees, and after his demand of I$$ per cent on monthly 
installments paid upon stock had been admitted, the plaintiff was 
allowed to testify, the defendant objecting, that "from December, 1891, 
to December, 1892," he had '(spent $5,000 out of his own pocket in and 
about work for the association." 

Was he entitled to recover back from the defendant any part or all 
the money expended, as designated by him, in the face of the fact that the 
two demands abandoned and that conceded to him in the answer, were 
by express stipulations of the contract to be paid, if at  all, in considera- 
tion of duties performed, or caused to be performed by said second 
party, at  his own cost or expense? I f  it were possible to maintain an 
action founded upon the alleged expenditure in the conduct of the busi- 
ness, because in furtherance of the purposes in contemplation of the 
parties in entering into the written agreement, the defendant mould be 
entitled to a more definite understanding of what he proposed to prove 
than can be gathered from the portions of the complaint left intact, or 
all of i t  probably with the exhibit added. 

But the contract is one involving m u t ~ ~ a l  considerations,-that on the 
part of the plaintiff to do certain things at his ou7n expense, and 

(111) that on the part of the defendant to pay him at a given rate for 
certain services if performed. Now that plaintiff, by abandoning 

his grounds of action, has admitted his inability to prore that he per- 
formed two kinds of service, for which he was to receive payment, and 
the defendant has conceded his remaining elaim, it would be manifestly 
wrong to allow him to recover in consideration of working at his own 
expense for the only service rendered, and then to permit him to recover 
back the consideration on his part. The case bears no analogy to that 
class of cases where a plaintiff is held to  have declared in his complaint 
both upon a special contract and a yuantuw meruit or a quantum valebat 
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(though often inartificially drawn) and afterwards directs hi* proof to 
the second ground of action only. Here  the plaintiff declares upon the 
stipulations of the defendant, makes good his claim to have performed 
one of them, and then demands under a general count the repayment of 
the consideration in  money paid by him in the performance of what he 
had engaged i n  the written instrument to do. 

A plaintiff is  not allowed to  declare on one cause of action and prove 
another, because if such variances are tolerated, however diligent the 
defendant may  be, he cannot so prepare his defense as to meet surprises. 
Willis v. Branch, 94 N. C., 142; C o d y  v. R. R., 109 N. C., 692. F o r  
the reasons given we think there was 

N o  error. 

Cited: Roberson v. Horgan, 118 N.  C., 994; Clzristmas v. ~ n y u o d d ,  
119 N .  C., 134; Harris 5.  Quarry Co., 131 N. C., 5 5 5 ;  Foster v. Davis, 
175 N.  C., 544. 

THOMSOK-HOUSTON ELECTRIC L I G H T  COMPAxY v. HEXDERSON 
ELECTRIC LIGHT COMPANY. 

Corporation-Creditor and Debtor-Trust Fund-Equitable Relief- 
Counterclaim-Exceptior~s Filed After Adjournment of Court. 

1. As between itself and its creditors, a corporation is simply a debtor, and 
the relation of trustee and cestui que trust does not exist so as to create 
a lien upon the assets of the corporation in favor of the creditor in any 
other sense than applies to an individual debtor; therefore, 

2. A creditor has no equitable title to assets of a corporation, whether solvent 
or insolvent, in the hands of its treasurer, and the courts will not interfere 
with their equitable jurisdiction to enforce the payment of a judgment in 
favor of the creditor against the corporation. 

3. A counterclaim embracing a transaction not connected with the subject of 
the action and with which the plaintiffs had no connection, but which was 
for an alleged tort against parties other than the plaintiff, was properly 
disallowed. 

4. Exceptions to the findings of fact by the trial judge, filed after the adjourn. 
ment of the court for the term. will not be entertained. 

ACTION heard a t  May Term, 1894, of VANCE, before Battle, J., on 
the report of referees. 

The  action was instituted to recover of the defendant corporation the 
sum of $2,006.30, and interest, for goods sold and delivered, and the 



directors and stockholders of the defendant corporation were made 
parties to obtain injunctive relief against the threatened conversion of 
the assets, and to enable plaintiff to follow the fund if converted. 

(119) T. T. H i c k s  and T .  M. Pittman for plaintiff .  
J .  W .  H i m d a l e  for def endants. 

MONTGOMERY, J. The theory upon which the plaintiffs, in  their com- 
plaint, seek equitable relief, rests upon the idea that the directors of the 
defendant corporation are trustees, in the most comprehensive sense, for 
them, that the assets of the corporation are a trust fund in  the hands of 
the directors for their benefit, and that therefore in this action they can 
have an order against the defendant Burgwyn for a payment into court 
of funds in his hands as treasurer, to be applied to such judgment as 
the plaintiffs may recover against the defendant corporation. The argu- 
ment of Mr. Hicks for the plaintiffs was able and ingenious, but it failed 
to satisfy us of the correctness of the plaintiff's position. The relation 
between a creditor and a corporation, solvent or insolvent, is simply that 
of creditor and debtor. and where the law-writers and the courts have 
used the words "trust fund" in  connection with the assets of an insolvent 
corporation, i t  has not been intended to mean that there is a direct and 
express trust attached to the property. The assets are not in any true 
and complete sense trusts. 1 Pomeroy Eq. Jur., sec. 1046. I n  Hil l  v. 
Lumber Co., 113 N .  C., 173, this Court decided that a director of the 
insolvent defendant cor~oration. who was also a creditor, could not take 
advantage of the information which he had of the affairs of the corpora- 
tion to protect himself by a judgment confessed by the corporation in 
his favor to the injury of other creditors who did not have the same 
means of information; and that the assets of the corporation were a trust 

fund, and that general creditors were entitled to come in on equal 
(120) terms with directors who were bona fide creditors. I t  is true, 

too, that in that case the Court used the word "lien" in  reference 
to the claims of creditors upon the assets of the company, but the word 
mas afterwards explained in B a n k  v. Cotton Mills, 115 N.  C., 507, to 
mean simply a right of priority of payment over stockholders of the 
corporation. I t  did not undertake to decide that these priorities were 
such u trust as attached to the property and placed the right thereto in 
the creditors. I n  Hollers  V. Brierfield, 150 U .  S., 371, these words are 
used: "A party may deal with a corporation in respect to its property 
in the same manner as with an indil-idual owner and with no greater 
danger of being held to have received into his possession property bur- 
dened with a trust or lien. The officers of a corporation act in a 
fiduciary capacity in respect to its property in their hands, and may be 
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called to an account for fraud or mismanagement in  respect thereto. 
As between itself and its creditors, the corporation is simply a debtor 
and does not hold its property in trust or subject to a lien in their favor 
in any other sense than does an individual debtor. The assets of such a 
corporation (an insolvent bank) are a fund for the payment of its debts. 
I f  they are held by the corporation itself and so invested as to be sub- 
ject to legal process, they may be levied on by such process." Curram v. 
Arkansas, 15 Horn., 304. So i t  appears from the authorities that the 
plaintiffs have no equitable title to the assets of the corporation in the 
hands of Burgmyn, the treasurer of the defendant company. The rela- 
tions of trustee and eestuis g u e  trust between him and the creditors, for 
the purposes of this action, do not exist, and the plaintiffs cannot invoke 
the aid of the court, in its equitable jurisdiction, to enforce the pay- 
ment of the judgment recovered against the defendant in this action by 
an order of the court, on pain of attachment for contempt. I n  
Daniel 2). Owen,, 72 N.  @., 340, where the relation of trustee and (121) 
cestui g u e  trust did not exist, the court below made an order that 
the judgment debtor should pay into court on a certain day the amount 
of the judgment. This Court held that the ordey was void because of 
the want of power to make it. I n  that case the Court said: "Under the 
old equity system the chancellor had power to order one who held the 
legal title in trust for another to execute a deed. So he had power to 
order a defendant ~ h o  held a fund in trust, whether i t  consisted of 
bonds or money, to pay 'the funds' into court to the e t~d  that the fund 
should be put under the protection of the court. This power the court 
still has under the new system in all cases where there is the relation of 
trustee and cestui que trust, and the land or the fund is in contemplation 
of a court of equity the property of the plaintiff in an action brought 
to enforce the equity, and an order made for the execution of a deed on 
the payment of the fund into court, is a lawful order within the mean- 
ing of Battle's Revisal, ch. 24, see. 1, subdivision 4." Code, sec. 648, 
subdivision 4. 

The judge below properly overruled the second conclusion of lam of 
the referee allowing the counterclaim of the defendants set up in their 
amended answer. Upon the facts found by the referee the defendant, as 
a matter of law, was not entitled to it. According to the referee's find- 
ing, the r * ~ ~ ~ l * ~ . i c l  7#7;,ii::s i 1 a i ~ - ~ w d l o ~ :  11ot connected with the 
subject of the actzon, the plaintiff had no connection with it, nor ever 
had, and ~t was for a tort against other persons than the plaintiffs. 

All of the exceptions filed by the defendants to the findings of fact 
by his Honor mere filed too late. They were not put in  until after the 
court had adjourned for the term. Battle v. Mayo, 102 N. C., 413; 
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(122) Lowe v. Elliott ,  107 N. C., 718. The  judgment of the  court below 
is affirmed, except that  par t  of it which adjudges "that the said 

W. H. S. Burgmyn, treasurer, be and he  is hereby ordered and 
directed to satisfy the plaintiff's said recovery and the costs by paying 
the same out of the said assets." The plaintiffs may however a t  once 
examine, as under the chapter of The Code entitled Proceedings Supple- 
mentary to the Execution, W. H. S. Bur,pyn and the other directors of 
defendant corporation, or any other persons who may have any assets of 
defendant corporation in  their hands or under their control, without 
any further proceedings, as i t  appears from the  complaint and answer 
in  this case and the proof, tha t  the defendant company, through Bur- 
gwyn, its treasurer, either received or ought to have received, a t  t he  
time of the sale of the defendant corporation's property and franchise, 
a n  amount from that  sale more than the judgment recovered in  this 
action, and that there is  no other creditor, nor is  there any other prop- 
erty of the defendant corporation. 

Modified and affirmed. 

Cited:  Howard v. Warehouse Co., 123 N.  C., 92;  McIver  v. Hardware 
Go., 144 N.  C., 484; Edwards S u p p l y  Co., 150 N. C., 172; Pozuell v. 
Lumber  Co., 153 N. C., 56. 

COMMERCIAL BANK O F  DANVILLE V. W. H. S. BURGWYN. 

Practice-Evidence-Exceptions to  Depositions-Waiver-Variance 
Immaterial .  

1. Exceptions made, on a trial, to depositions which had been offered on two 
former trials without objection, and to which depositions no objection 
was made either at the time of taking or opening them, properly over- 
ruled. 

2. A variance between the allegation and proof, which is immaterial and does 
not mislead the defendant, will be disregarded. 

3. Where, in an action on notes by the purchaser from the payee, the plaintiff 
admitted the allegation of defendant's answer that the notes were ob- 
tained by the fraudulent representations of the payees, the burden was 
thrown upon plaintiff to show that he was a bona fide purchaser for value 
and without notice of the fraudulent representations of payee, but having 
tts.:ei rc~timony to that effect, the burden was again shifted and the 

prima facie case of plaintiff restored. Where, in such case, the defendant 
offered no sufficient testimony to establish knowledge on the part of the 
plaintiff, at the time of the purchase of the note, of the aIleged fraud of 
the payee, it was proper for the trial judge to instruct the jury, if they 
believed plaintiff's testimony, to find their verdict accordingly. 
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ACTIOK tried before S h u f o r d ,  J . ,  and a jury, at September (123) 
Term, 1893, of VANCE. 

There was judgment for the plaintiff, and defendant appealed. The 
facts appear in  the report of a former appeal (110 N. C., 267) and in 
the opinion of Associate Just ice  Montgomery .  

J .  B. Batclzelor and  A. W .  G r a h a m  for p l a i n t i f .  
P i t t m a n  d2 Xnow,  A. B. Peebles and J o h n  W .  Hinsda le  for defendant .  

MONTGOMERY, J. After hearing thorough argument and making a 
painstaking examination of the pleadings and the testimony, we are 
unable to discover any material difference in any aspect between the case 
presented at  this term of the Court and the one heard and determined 
at February Term, 1892, and reported in 110 N. C., 267. The opinion 
delioered in  that case for the Court by Jus t i ce  Sheplzerd renders i t  un- 
necessary for us to go over the ground again. I t  is true, however, that 
when the case was last tried at  Vance Superior Court objection was 
made (for the first time) by the defendant to each and every 
question in the depositions in the case which went to connect the (124) 
Southern Electric Light Company with the notes, either as 
indorser or indorsee. But these depositions had been offered in evidence 
by the plaintiff on two former trials of this action and no objection was 
made on said first two trials, and no objection was made and noted at 
the time said depositions were taken, nor at  the time they were opened 
by the clerk. The court properly overruled the exceptions. Cfnl-roll 7.. 
Hodges ,  98 N.  C., 418. Also, at  the last trial there was suggestion of a 
variance between the complaint and the evidence. I n  the two former 
trials this suggestion was not made, and upon inspection the variance 
in its nature is immaterial and did not mislead the defendant. Clark's 
Code, section 269, and cases thereunder cited. Upon a close inspection 
of the additional testimony for the defendant, introduced on the last 
trial of the case, we do not find anything that adds in  value to the testi- 
mony offered in the former trials. The court below charged the jury in 
these words : "That the defendant having pleaded that the notes sued on 
were obtained by the fraudulent representations of the payees, and the 
plaintiff having admitted that allegation, and consented for the second 
issue to be answered in the affirmative, the burden was on the plaintiff 
to show that it was a bona fide purchaser for value and without notice 
of such fraudulent representations. That the plaintiff had offered testi- 
mony tending to show that i t  had acquired the notes bona fide for value, 
in the usual course of business and while they were still current, and if 
the jury believed this evidence the p ~ i m a  facie case of the plaintiff was 
restored, the burden of proof was then upon the defendants to establish 
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knowledge on the  p a r t  of the  plaintiff, a t  the  t ime  of i ts  purchase, of the  
alleged f raudulen t  representation, and  t h a t  t h e  defendants h a d  

(125)  offered n o  sufficient evidence f o r  t h a t  purpose, and  hence if the  
j u r y  believed the testimony offered by  t h e  plaintiff they should 

answer t h e  first a n d  t h i r d  issues i n  t h e  affirmative." 

W e  t h i n k  t h a t  t h e  court  took a correct view of t h e  character  and  
weight of t h e  testimony, properly instructed the  j u r y  thereupon and  
applied the  l a w  thereto. There  is no e r ror  and  t h e  judgment  of t h e  court 
below i s  

Affirmed. 

'c i ted: Watkins ?I. ililfg. Co., 1 3 1  N. C., 539;  Morgan v.  Fraternal 
Assn., 170 N. C., 8 1 ;  Steel Co. ti. Ford, 173 N. C., 196. 

(126)  
8. H. BOYEIi FT AL. T. C. A. GARNER. 

Practice-Certiorari-I'erfpcfi.izg Appeal-hTegligence of Counsel Im- 
putable to Client-Execution of Judgment in Action, for Recovery of 
Land-Claim for Betterments. 

1. Where, upon a n  appeal being taken from a judgment, an entry was made 
upon the docket allowing time to file bond and prepare case on appeal, 
and it  was understood between the two attorneys for the appellant that 
one of them should attend to the matter, and he neglected on account of 
sickness to file the bond and prepare and serve the case on appeal: Held, 
that no grounds exist for a certiorari. 

2. The giving of an appeal bond is no part of the duties of an attorney; if 
the attorney assumes the duty, he does so as  agent of the appellant, who 
is answerable for the negligence of his attorney. 

3. An agreement 'between the counsel for a party that one of them should 
perform duties incumbent upon them both equally is a matter personal 
between them, and a failure to discharge the assigned duty is  negligence 
in both for which their client is answerable. 

4. When the defendant, in the trial of an action for the recovery of land, sets 
up no claim for betterments made or taxes paid, and judgment is rendered 
against him for possession and damages for detention, his petition (under 
section 473 of The Code) to be allowed betterments, etc., must be made 
before the judgment is executed. 

5. Where a writ of possession on a judgment in an action a t  law is  executed 
by placing the defendant out of and the plaintiff into possession, the judg- 
ment is executed within the meaning of section 473 of The Code, notwith- 
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standing the judgment for the damages received in said action is not 
satisfied. 

MOTION heard upon notice and affidarits, before his Honor, Battle, J., 
holding the court of the Third District, by exchange with Bynum, J., 
at chambers in Henderson, Vance County, on 2 1  Nay, 1894, in  which 
the defendant, against whom judgment had been rendered in action to 
recover land, tried at January Term, 1894, of FRANKLIX, petitioned to 
be allowed betterments, etc., not having set up the claim on the trial. 
The motion was not allowed and defendant appealed. I n  this Court a 
certiorari was applied for upon the grounds fully stated in  the opinion 
of Associate Justice 4fontgow~ery. 

F. S. Sprudl for plaintiffs, specially on motion f o ~  certiorari. 
N .  Y. Gulley for defendant. 

MONTGOMERY, J .  I n  this action the plaintiffs at January Term, 
1894, of FRANKLIN, obtained judgment against the defendant for the 
recovery of a tract of land, from which judgment the defendant gave 
notice of appeal to this Court. The appeal was not perfected, and the 
defendant in apt time applied for a certiorari as a substitute for the 
appeal, to bring the record up, that the errors therein assigned might 
be examined into by this Court. The affidavit in support of the 
petition sets out the following facts: (12:) 

I .  That the affiant and N. Y. Gulley, Esq., as associate counsel, 
represented the defendant in the trial of the cause in the court below. 

11. That the defendant gave notice of appeal through his said counsel 
and had an entry made on the minutes of "time allowed to file bond and 
prepare case on appeal." 

111. That before the appeal had been perfected and before the time 
allowed had passed, the affiant (W. M. Person) was taken sick and was 
for some time too unwell to attend to the duties of his office. * 

IV.  That by agreement between himself and his associate counsel, 
N. Y. Gulley, the affiant was to attend to this matter, the said Gulley 
being engaged for a great portion of his time in  work outside of the 
county; and that under these circumstances, through the misfortune and 
sickness of his counsel, the defendant lost his right of appeal. 

V. That the defendant fully intended to perfect his appeal and so 
instructed his counsel, and the failure to do so was due to no negligence 
of the defendant, but to the cause set forth. 

An answer to the petition was filed by plaintiff, and in the affidavit 
of Messrs. E. W. Timberlake and F. S. Spruill, used in support of it: 
the following statements appear : 
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1. That when the defendant excepted and gave notice of appeal to the 
Supreme Court, notice was waived, bond fixed a t  $25, and tweilty days 
given to serve statement of case and perfect appeal. 

2. That to these affiant2 best knowledge and recollection Mr. Person 
did not absent himself from his office during the twenty days allowed 
for perfecting his appeal and that his associate, N. Y. Gulley, was well 
and strong, mentally and physically, during the entire period. 

3. That a partial and incomplete statement of the case on 
(128) appeal was made out and filed in the office of the clerk of the 

Superior Court, but the same was never served on the plaintiffs 
or their attorneys, and this was done several months after the trial was 
held, and that no appeal bond accompanied these proceedings. 

We do not find from the foregoing facts any ground for the interposi- 
tion of this Court, nor any sufficient legal excuse for the failure of the 
defendant to perfect his appeal. The giving of the appeal bond is not 
one of the duties of an attorney, and when an attorney assumes this duty 
he does it as agent, and his neglect is that of the principal. Churchill v. 
Ins. Co., 92 N.  C., 485. The agreement between the two attorneys i n  
this case that Mr. Person should attend to this appeal was a matter per- 
sonal between them. I n  law both were compelled to give the appeal their 
attention, and leaving out of consideration Mr. Person's sickness, his 
associate, Mr. Gulley, was in perfect health the whole time allowed for 
perfecting the appeal. The motion for a certiorari is denied. 

The following proceedings were had in another branch of this case: 
Notice of a motion was g i ~ e n  to the plaintiff on 9 May, 1894, that the 
defendant would move before Bynum, J., holding the courts of the Third 
Judicial District, at Henderson, on 21 May, 1894, or as soon thereafter 
as practicable, for an order "suspending the execution of said judgment 
in the court below and to allow the defendant pay for the improvements 
made by him on the tract of land in controversy, the amount to be ascer- 
tained by a jury." At the hearing the defendant filed his petition and 
affidavits, and that portion of them deemed necessary for the settlement 
of this case is as follows : 

1. That in the trial of the case the defendant set up no claim for better- 
ments or taxes paid, although he had been in the possession of 

(129) the land for many years and had made improvements enhancing 
its value, and paid a considerabl; sum in the shape of taxes upon 

ii ; and that the said judgment had not been executed. Wherefore, the 
peiitioner prayed for an order staying the execution on said judgment 
and for the clerk of the Superior Court of Franklin County to place this 
cause on the civil issue docket in order that the question of damages and 
improvements might be passed upon by a jury. I t  appears that on the 
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hearing before Battle, J., a writ of possession and execution, regular in 
all respects, was issued by the clerk of the Superior Court of Franklin 
County to the sheriff of said county. The sheriff of Franklin County 
returned said writ into the clerk's office on 15 March, 1894, with the 
following indorsement on i t :  

MRS. S. H. B R ~ W E R  ET AL. 

against WRIT OF POSSESSION AND EXECUTION. 
C. A. GARNER. 

Received 27 February, 1894. H. C. ~ e a r n e i ,  Sheriff. Writ of pos- 
session executed 15 March, 1894, by putting the defendant C. A. Garner 
out of possession of the land described in  the within writ of possession, 
and delivering the said possession by direction of the plaintiffs to H. R. 
Perry as agent of the plaintiffs. H. C. KEAREEY, Sheriff. 

The $125 damages awarded by the jury in the trial of the original 
action had not been paid when the notice of betterment was given. The 
question for our determination is whether the said judgment had been 
executed by the sheriff of Franklin County before notice for the motion 
for betterments m-as given to the plaintiff. The return of the sheriff 
states that on 15 March, 1894, he put the defendant out of possession of 
the land and delivered possession of the land to the agent of the plain- 
tiff. The notice of the motion for betterments was given nearly a month 
later. Section 473 of The Code declares, "That any defendant 
against whom a judgment shall be rendered for land may at any (130) 
time before the execution of said judgment, present a petition to 
the court rendering the same, stating that he, or those under whom he 
claims, while holding the premises under a color of title believed by him, 
or them, to be good, have made permanent improvements thereon, and 
praying that he may be allo~ved for the same over and above the ~ a l u e  
of the use and occupation of such land; and thereupon the court may, 
if satisfied of the probable truth of the allegations, suspend the execu- 
tion of such judgment and impanel a jury to assess the damages of the 
plaintiff and the allowance to the defendant for such improvements." We 
think that the sheriff's return of the m i t  with the indorsement thereon 
mas such an execution of the judgment as is contemplated by the said 
section of The Code. If not so, judgment might be had for land and 
for damages greater in amount than the defendant could pay, and 
though the plaintiff may have been put into possession of the land, yet 
so long as the damages might remain unpaid, the claim for betterments 
mould still subsist, and if allowed would be a lien on the land, though 
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Cox u. MCGOWAN. 

the same might belong to a purchaser for value and without notice. 
There is no error i n  the ruling of his Honor and the judgment is 
Affirmed. 

Cited:  I c e  Co. a .  R. R., 125 N.  C., 2 2 ;  L u t o n  v. Badham,  127 N .  C., 
109. 

(131) 
SARAH COX v. J. B. McGOWAN. 

Deed-Inconsistent Desc?-iptio?zs--1ntentiolz of Grantor. 

1. A11 rules adopted for the construction of deeds embody what the law, 
founded on reason and experience. declares to be the best means of 
arriving a t  the intention of the parties at the time of the delivery of the 
deed; hence, course and distance, or even what is considered in lam a 
more certain or controlling call. must yield to the evidence, if believed, 
that the parties at the time of the execution of the deed actually ran and 
located a different line from that called for, such evidence being admitted 
to show the description of the line to be a mistake. 

2. Where a deed contains two irreconcilable descriptions of the entire bound- 
aries of a tract of land or of a single line, calls for more stable monu- 
ments, such as the lines of other tracts or well known natural objects, 
will be adopted rather than course and distance. 

3. Where there are inconsistent descriptions in a deed, although in doubtful 
cases the custom most favorable to the grantee will prevail, on the rule 
that the first description is presumed to express the true intention of the 
parties, yet a specific description will prevail over a general one whether 
it comes before or after the latter. 

ACTION for  the recovery of land, trieb before B y n u m ,  J.,  at April 
Term, 1891, of PITT. 

There was judgment for the defendant, and p la in t ie  appealed. The 
facts appear in the opinion of Associate Justice Avery. 

Jarvis  & Blow for p la i~z t i f .  
Jas. E. JIoore for defendant. 

AVERY, J. The  plaintiff, Sarah  Cox, claims through a purchaser a t  a 
foreclosure sale under a mortgage deed executed by the  defendant, 

(132) J. B. McGowan, to one W. H. Cox, wherein the land conveyed is 
described as "a certain tract of land in the county of Pi t t ,  bounded 

on the north by the land of S. F. Worthington, on the east by the lands 
of T. A. McGowan: and on the south and west by the lands of Henry 
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Cox u. MCGOWAN. 

Carey, being the part of the Burton McGowan land conveyed by him to 
James H, McGowan, and containing eighty-seven acres, more or less." 
The action is brought for possession, and the land declared for in the 
complaint is described in the same way as in  the deed, except that the 
second description after the words "and conveyed" is omitted. Prior to 
the execution of the mortgage, Henry Carey, whose name is nientioned 
as adjacent owner in  the deed, had aliened one and a half acres of his 
original tract to James B. McGowan, who had conreyed, in eschange, 
that for the same amount of the land preaiously conveyed to him by 
Burton XcGowan. This had been done in order to straighten the 
division line between the two, the result being that the line of J. B. 
McGowan on the south was not the same, when the mortgage deed wa- 
executed in AIarch, 1891, as when Burton McGowan had previously 
conveyed to him. Carey was not twenty-one years of age when he 
executed the deed t i t h e  acre and a half in 1889, but executed another 
deed for the same in fulfillment of a promise then made to ratify on 
arri3ing a t  full age in October, 1891, but after the execution of the 
mortgage. The deed, being a voidable executed conveyance, might have 
been ratified without the execution of another deed (Tunzer v. Gaither, 
83 N. C., 357 et seq.), but that, as an act of affirmance, when done, had 
relation back, so as to make the original deed valid ab initio instead of 
void. 1 0  A. & E., 641 and 648; Note 1, McCormac v. Leggeft, 53 
N. C., 425. 

The plaintiff contended that under the first of the two descriptions, 
the one acre and a half on which W. H. Cox had erected his 
improvements, passed by the mortgage deed in Xarch, 1891, the (133) 
line of Henry Carey at that time having been so altered by the 
exchange as to run south of it. The defendant insisted that the refer- 
ence to the Burton IIeGomm~ deed was equiTalent to inserting its calls 
as a second description in  the mortgage deed, and, if that were not so, 
that the two descriptive clauses might be construed together so as to 
give effect to both and make the two consistent by adopting the Carey 
line described in the Burton McGowan deed instead of the division line 
established by the exchange. 

All rules adopted for the construction of deeds tend towards one ob- 
jective point. They embody what the law, founded on reason and ex- 
perience, declares to be the best means of arriving at the intention of 
the parties. 3 Washburn, 428 and 429. The intention, of course, relates 
to the time when the deed is delirered, hence course and distance, or 
even vha t  is considered in law a more certain or controlling call, must 
yield to evidence, if believed, that the parties at the time of the execution 
of a deed actually ran and located a different line from that called for, 
L I L I C ~  evldence being admissible to show the description of the line to be 

75 



IN THE SUPREME COURT [ l i 6  

a mistake. Buckner v. Anderson, 11 K. C., 572; Cherry v. Xlade, 7 
N. C., 82; Baxter v. Wilson, 95 N. C., 137; Stanly v. Green, 12 Gal., 
148 ; 3 Washburn, 435. 

I n  support of the position stated, we find that Tiedeman, in his 
exhaustive work on Reai Property, sec. 828, lays down the rule as fol- 
lows: "Contempornnea ezpositio est optima et fortissjma in. lege. I n  
construing deeds, courts endeavor to place themselves in the position of 
the parties at the time of the conveyance, in order to ascertain what is 
intended to be conveyed. E'or in describing the property parties are 

presumed to refer to its condition at that time, and the meaning 
(134) of their terms of expression can only be properly understood by 

a knowledge of their position and that of the property conveyed." 
The familiar rule that the course of a stream called for as a boundary is 
T O  be determined by showing the location at the date of the conveyance 
is referred to as one illustration of the practical operation of the rule. 

While there was no proof of a survey or .actual marking out of the 
boundary at the date of the mortgage deed, the foregoing authorities 
have been cited to show the recognition of the principle that parties are 
considered in law as intending that whatever is understood to be the 
true line at  the date of the deed shall govern. 3 Washburn, 435. I n  
March, 1891, J. B. McGowan was bound by his deed till i t  should 
appear whether Carey would repudiate his on arriving at full age. 
Carey's conveyance was then voidable, but when ratified in  October, 
1891, the exchange made in 1889, to all intents and purposes became 
valid. The new south line created by the exchange was the true line 
referred to as a boundary in the first of the two descriptions, and there- 
fore the second description, which was inconsistent, could not govern. 
Where a deed contains two irreconcilable descriptions of the entire 
boundaries of a tract of land or a single line, calls for more stable monu- 
ments, such as the lines of other tracts or well known natural objects, 
will be adopted rather than course and distance. 3 Washburn, 424. 
Buckner v. Anderson, 111 N.  C., 572; Proctor v. Pool, 15 N.  C., 370: 
Xkaffer v.  Hahn, 111 K. C., 1. 

I n  doubtful cases the rule that the construction must be favorable to 
the grantee will prevail, or the maxim that the first description in a deed 
is presumed to express the true intention of the parties, may be invoked 
to tip the nodding beam. Vance v. Fore, 24 Gal., 436. But whether a 
specific description comes before or after a general aesignation, it must 

prevail, upon the underlying principle that the law will always 
(135) demand the production of the highest evidence, and as between 

two descriptions will prefer that which is most certain. I n  
Carter v. White, 101 N. C., 30, the Court held that the first description 
"known as Walker's Island" must yield to a more specific one by metes 
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and bounds, which did not include the whole island. The boundaries, as 
set forth in the first description in the mortgage, are the lines of the 
three adjacent tracts which it x7as admitted completely surrounded 
W. H. Cox's place. As we have seen, the parties are presumed to have 
contracted with reference to the then existing boundaries. After laying 
down the rules that the true line originally run, old marked lines, or the 
lines of adjacent tracts, may be proved to vary course or extend or 
diminish distance, Chief Justice Taylor, in commenting upon them in 
Cherry v. Slade, supra, said that all of the rules mere founded "upon 
the same reason-the design of all being to ascertain the location origi- 
nally made." The location originally made must have conformed to 
the true boundaries then existing. Carey did not then own the one acre 
and a half, but had conveyed it by a deed, since made valid, so as to re- 
move his line to the south of it, and make the first specific description 
include it within the J. B. NcGowan tract. 

Looking beyond our own adjudications, we find that in  Dana v. Bank, 
10  Dana, 250, where under the first description the land was completely 
surrounded by a street, lines of adjacent tracts and a river, the Supreme 
Co~xrt of Nassachusetts held (as did this Court in Carter v. White, 
supra) that such a specific description prevailed over a more general 
one, because it was more definite, not because i t  was first given in the 
deed. But that case is more completely in point here, since the second 
description there set forth was f'being the same set off to the representa- 
tives of the late Wm. S. Crook, deceased, in the division of the 
estate of Enoch Crook, deceased, recorded with Middlesex Probate (136) 
Records, b. 177, p. 97," etc., while in our case i t  is admitted that 
the Burton McGowan deed did not include the acre and a half in con- 
troversy, the calls of that deed are not given in the statement of the 
case, nor is any reference made to the registry or directly to the deed 
for a more perfect description. But in Dana v. Rank, supra, the more 
general description refers to the book and page of the record as exhibit- 
ing the whole deed. The description, which calls for lines of other 
tracts, we can see fixes the boundaries by what are considered stable and 
certain monuments, then existing, and is to be preferred to one that is 
more general, even where the more general designation of the lines can 
by reference to other deeds be made more specific. I t  is true that in 
numerous cases which me need not cite, i t  has been held that the refer- 
ence in  one deed to another makes it competent to introduce the con- 
oeyance referred to in evidence for the purpose of showing that the 
original instrument offered is not ~ ~ o i d  for vagueness in the descriptive 
clause, but it does not follow that there is any conflict between that rule 
and the one invoked in the decision of this case, that the general designa- 
tions, such as "known as the Brown place," or "known as the Mt. Vernon 
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place," though susceptible of location by proof aliunde, must yield to a 
more specific description, which marks out the boundaries as lines of 
adjoining tracts, streets or rivers or designated corners with course and 
distance kither preceding or following that which is less definite in the 
same instrument.  he-parties are ;resumed to have intended to be 
governed by the description which they make specific where it is in con- 
flict with another. We think that there was error in the ruling of the 

court below. The judgment is 
(137) Reversed. 

Cited: Peebles c. Graham, 128 N.  C., 221; M u ~ p h y  v. Murphy,  132 
N. C., 362; Weeks v. Wilkins,  134 N.  C., 521; illodlin 71. R. R., 145 
N. C., 230; Gaylord v. McCoy, 158 N.  C., 327; Clarke v. Aldridge, 162 
N. C., 331; S. v. Jenkins, 164 N .  C., 529;  Potter 2). Bonner, 174 N. C., 
21; Patrick v. Ins.  Co., 176 N .  C., 670; Bourne v. Fnrrar, 180 N .  C., 
138. 

R. J. COBB, ASSIGKEE, ET AL. V. S. S. RASBERRY ET AL. 

Husband and Wife-Mortgage by Husban'd of Crops on Wife's Land- 
Curtesy. 

1. The act of 1849 (section 1840 of The Code) only prohibited the husband 
from selling or leasing the real estate of his wife without her consent, 
and prevented the sale of the land under execution against the husband, 
but his rights as tenant by the curtesy initiate to the rents and profits 
were not impaired thereby. 

2. Where the marriage and seizin of the wife in the lands took place before 
the adoption of the Constitution of 1668, the husband has the right to the 
crops on his wife's lands, and may sell, lease, or mortgage them. 

ACTION, tried before Bynum,  J., and a jury, at April Term, 1894, 
of PITT. 

The action was brought for the recovery of the possession of certain 
personal property, including, among other things, cotton, corn and other 
crops, all of which were raised on a tract of land described in the com- 
plaint, and were embraced and conveyed in  a certain agricultural lien 
or mortgage, executed by the defendant S. S. Rasberry to one W. H. 
Cox to secure payment of a debt already due, and future advances to 
enable said Rasberry ,to cultivate the said land, amounting in all to one 
hundred and ninety dollars. After the execution of the said mortgage 
the same had been assigned to plaintiff Cobb, and the account for the 
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said advances had become, by sale of the same, the property of (138) 
plaintiff Sarah Cox. The feme defendant, who had been allowed 
to come in  and make herself a party and plead to the action, set 
up ; s a defense in her answer that the crops specified were raised on 
her land and were her separate property. 

I11 addition to the proving of the said pregxisting debt and the ad- 
vances, the value of the property seized, the execution, probate and regis- 
tration of said mortgage, the assignment, etc., the plaintiffs established 
in evidence that the marriage of the defendant S. S. Rasberry to the 
feme defendant, and the vesting in the feme defendant of the title to 
the land on which the said crops were raised, took place before the 
adoption of the Constitution of 1868, the said marriage having occurred 
in 1864, and the said land (which descended to feme defendant from 
her father) having been divided and allotted to her by proper proceed- 
ings for that purpose in 1865. Plaintiffs also proved that several chil- 
dren, the issue of said marriage, had been born and were yet living, but 
at what time any of said children were born did not appear in the 
evidence. There was no evidence on behalf of defendants. 

His  Hbnor ruled, that notwithstanding the evidence as to the date 
of the marriage of the defendants, and the time oE the descent and 
vesting of the said title, the feme defendant's right of property in the 
said crops was not affected by those facts, and for that reason plaintiffs 
were not entitled to recover said crops, and he so charged the jury. 
Exception and appeal by plaintiffs. 

J .  B. Batchlor and Jas. F:. Xoore for plaintifls. 
,170 counsel contra. 

MONTGOMERY, J. The matter set up in the answer of the feme (139) 
defendant cannot avail her. At common law the husband, when. 
by birth of issue he became tenant by the curtesy initiate, was the owner 
of the crops grown on the wife's land, and even in case of his death 
before hers his personal representatives were entitled to them. Williams 
2'. Lanier, 44 N .  C., 30. The L4ct of 1849, Code, see. 1840, onlv pro- 
hibited the husband from selling or leasing, for the term of his life or 
any less term of years, the real estate of his wife when the marriage 
had taken place since the third Monday of November, 1848, without her 
consent by deed and privy examination; nor would that act suffer his 
estate in the land to be sold under execution against him. H i s  rights 
however to the profits and rents were not impaired or disturbed. I n  
Houston v. Brown, 52 N .  C., 163, this Court said, in referring to that 
Act: '(The sole object was to provide a home for her (the wife) of which 
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she could not be deprived by the husband or the creditors." The mar- 
riage and seizin of the wife i n  the lands took place before the adoption of 
the Constitution of 1868; and article X, scc. 6, of that instrument, 
and the laws made in  pursuance thereof, apply only to cases where the 
marriage has been contracted or the property acquired since the adop- 
tion of the Constitution. Morris v. iVorris, 94 N.  C., 613; Thompson v. 
Wiggins, 109 N.  C., 508. 

There was error i n  the instruction which his Honor gave to the jury, 
and the plaintiff is entitled to a 

New trial. 

(140) 
CLAUDIA REDMOND v. H. L. STA4TON. 

Action for Damages Against Clerk for+ Failure to Index Judantent- 
Chose in Action-Assignment of Judgment-Eight of Assignee of 
Judgment to Damages for Clerk's Defaulf .  

1. The right of action which the plaintiff in a judgment has again$ a clerk 
of the Superior Court for not properly indexing the judgment is as- 
signable. 

2. The simple assignment of a judgment does not carry with it the riqht of 
action which the plaintiff has against a clerk of the Superior Court for 
failure to properly index it ; therefore, 

3. Where R. bought from F. a judgment which the clerk of the Superior Court 
had failed to properly index, and by reason of such negligence lost a lien 
upon land, and it did not appear that, in taking an assignment of the 
judgment, R. contracted with I?. for anything but the judgment: Held, 
that R. acquired only the right to enforce the judgment and to enjoy its 
fruits, and not the right, which F. had, to sue the clerk for his failure to 
properly index it. 

ACTION tried before Armfield, J., at  Fal l  Term of EDGEOOMBE. 
There was judgment for the defendant and plaintiff appealed. The  

facts appear i n  the opinion of Associate Justice Furches. 

,John L. Bridgers f o r  plaintiff. 
H .  G. Connor f o r  defendant. 

FURCHES, J. At April Term, 1886, of Edgecombe, 0. H. Fa r ra r  
recovered a judgment against B. Bryan and Joshua Killebrew, which 
was duly placed on the judgment docket of said court, but was not 
indexed and cross-indexed as required by law, to constitute i t  a lien on 
the land of the defendant Killehrew i n  Edgecombe County. 

Farrar ,  soon thereafter, sold and assigned said judgment to the 
(141) plaintiff who did not know of the defective condition of the 
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index. Killebrew, at the date of this judgment and at the date of 
the assignment to plaintiff, was the owner of sufficient real estate in 
Edgecombe County to have satisfied said judgment, and upon which 
said judgment would have been a lien, if i t  had been properly indexed; 
but being indebted to other parties, on the ---- day of February, 1889, 
and after the rendition of the judgment assigned to plaintiff, he executed 
a deed in  trust to Jacob Rattle to secure other indebtedness, in mhich he 
conveyed all his lands. Said Battle as trustee has since sold said land, 
and the purchaser thereof in an action to remoTe the cloud produced by 
plaintiff's judgment, in which she was a party, has recovered said lands, 
the Court holding that owing to the defective indexing of plaintiff's 
judgment i t  created no lien, and plaintiff has thereby lost her debt. 
Dewey v. Sugg, 109 N. C., 328. 

At April Term, 1886, of Edgecombe Superior Court, and for some 
time thereafter, the defendant, H. L. Staton, was the clerk of said 
court, and plaintiff has brought this action against him (not on his 
official bond) to recover damages for the loss of her money caused by 
his negligence i n  not properly indexing said judgment. 

The assignment is not set out in the record, but i t  is admitted by 
plaintiff that, in  form, it only assigns the judgment to plaintiff. 

Defendant, without controverting these facts, denies plaintiff's right to 
recover, as he says, for two reasons: First, that plaintiff has shown no 
cause of action against him; and, secondly, that if she has, it is barred 
by the lapse of time and the statute of limitations, plaintiff's action not 
having been commenced until 1883 (the precise date not shown, as the 
summons does not appear in the record). 

I t  was admitted on the argument by the learned counsel repre- (142) 
senting plaintiff and defendant, that this is a case of first impres- 
sion i n  our courts and that they have been unable to find any 
decided case like this in  the other courts. This being the case, the Court 
has given i t  careful investigation, and as much reflection as we were 
able to bring to bear upon the questions presented; and after doing so 
we are of the opinion that Farrar  had a chose in action against the de- 
fendant (Holman u. Afiller, 103 N. C., 118; Kivett v. Young, 106 N. C., 
5 6 7 ) ,  and that under our statutes this chose might have been assigned. 
But that it was not assigned seems to be true, unless the assignment of 
the judgment carried with it this right or chose mhich Farrar had 
against the defendant. The fact that it was assignable under The Code, 
does not help the plaintiff if it TTas not assigned. The Code did not 
create causes of action, but only enlarged the power of assignment. 
Plaintiff's rights, then, stand as they did before The Code. And thip 
hrinqs us to a consideration of plaintiff's rights at  common lam and i n  



IN THE SUPItEME COGKT [ll6 

equity. At common law choses in  action were not assignable, and did 
not pass from the bargainor to the bargainee, unless they were such 
contracts, covenants, as attached to the estate and ran with the estate, 
such as warranty and quiet enjoyment in conTTeyances of land. So the 
plaintiff is not benefited by this principle, as there is neither covenant, 
contract or land. And i t  is not always in  a sale of land that these choses 
pass. For  instance, A sells to B the lands of C, stating in the deed that 
C has the title, but A executes a deed to B with full covenants of war- 
ranty and quiet enjoyment, and B is afterwards turned out by C. B has 
a cause of action against A. But B sells to D with full covenants, and C 
turns D out of possession, and B has become insolvent. D has no right 
of action against A at law, for the reason that the?e was no estate 

passed from A to B, and as no estate passed to B, no corenants 
(143) passed, as they were not assignable, and only ran with the estate. 

Nesbit v. Nesbit, 1 N .  C., 490. 
But i n  this case D might bring his suit in  equity against A and 

recover, equity holding that B had the right to sue and that he had con- 
veyed to D with full covenants. Therefore equity would treat B as a 
trustee of D, and in that way give D relief against A. Nesbit v. Brown, 
16 N. C., 30. 

A buys a non-negotiable note, which gives him the equitable but not 
the legal title to the note. The note is not paid, and A brings suit in 
the name of the assignor, who is the legal owner, obtains judgment, puts 
execution in the hands of the sheriff for collection, telling the sheriff 
that the money will be his when collected, as he had bought the note 
before suit, which he had to bring in the name of the payee, as he had 
not indorsed the note. The sheriff collects the money and pays it to the 
legal owner in whose name the suit was brought. A brings his action 
for the money against the sheriff and the Court sustains his action upon . 
the ground that when the money was collected i t  was his. Hoke v. 
Carter, 34 N .  C., 324. 

We are now in  a court of Equity as well as a court of law, and we 
admit that at the first view of these cases they seemed to support plain- 
tiff's contention. But upon examination we think they are distinguish- 
able from the case now before the Court. 

I n  Hoke v. Carter, supra, the money collected by the sheriff was the 
fruit of the judgment, which in equity belonged to Hoke. 

I n  Nesbit v. Rrowni, supra, there was the covenant, the contract, the 
chose in  action, and ttough it did not pass from h to E with the estate, 
the reason that no estate in the land passed, and i t  was not assignable at 
law, yet there was a contract, and equity enforced it. 

And the trouble with plaintiff's case is that she failed to show 
(144) she contracted with Farrar for anything but the judgment, and 
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therefore she got nothing but the judgment, with the rights that Farrar  
had to enforce i t  and have the benefits of its fruits. 

The case of Timberlake v. Powell, 99 N.  C., 233, though not a case 
directly in  point, involves very much the same principles and the same 
considerations as this case, and tends strongly to sustain defendant's first 
contention and the view we have taken of the case. 

We therefore hold that plaintiff has failed to show that she h i s  a 
cause of action against the defendant, and the judgment appealed from 
must be affirmed. 

This relieves us from the consideration of the interesting question of 
the statute of limitations, which has grown to be one of the most trouble- 
some subjects our courrs have to deal with. 

Affirmed. 

Cited: Hahn v. Moseley, 119 N. C., 76; Bank v. School Committee, 
121 N. C., 110; Darden, v. Bloun,t, 126 N. C., 249. 

W. W. GREEN, ADMINISTRATOR OF W. W. GREEN, V. E. A. BALLARD ET AL. 

Married Woman-Void Judgmen.t-Coverture Appearing in Pleadings. 

When the facts of the coverture of a woman appears in the complaint or other 
pleadings in an action on a promise to pay money, she not being a free 
trader, nor having specifically bound her separate estate for its payment, 
a personal judgment rendered therein against her is a nullity and will be 
set aside on motion. 

MOTION by the defendant, Mrs. E. A. Ballard, to set aside a judgment 
against her, heard before Battle, J., at chambers, by consent, as of 
April Term, 1894, of FRANKLIN. The motion was refused and 
the defendant appealed. The facts appear in  the opinion of (145) 
Chief Justice Faircloth. 

F .  S. Spruill for plaintif. 
Shepherd & Busbee and N .  Y .  GuZZey for defendants. 

FAIRCLOTH, C. J. Prior to 1889 a special proceeding w8s instituted in  
FRANKLIN by the administrator of W. W. Green against his heirs at  law, 
including the defendant, E. A. Ballard and her husband, W. H. Ballard, 
to sell land for assets. A sale was ordered and commissioners to sell 
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were appointed, who sold, and the defendant E. A. Ballard bought a 
part of the land and gave her personal note to the commissioners for the 
p rchase  price with the written consent of her husband, and said sale 
was confirmed. The purchaser having defaulted in payment of said 
note, the commissioners caused a notice, treated as a complaint in  this 
branch of the case, to issue to E. A. Ballard and her husband that said 
coEnmissioners would ask the court for an order to resell the land and 
for judgment against them on said note for the balance due thereon 
after a credit for her share of the proceeds of the sale, and E. A. Ballard 
and her husband accepted service of the notice without waiver of legal 
rights. E. A. Ballard and her husband failed to appear or make any 
defense to said motion, and a t  November Term, 1889, a decree to resell 
the land and a judgment was entered for the balance on the note against 
defendant E. A. Ballard and her husband in favor of said commissioners, 
and W. H. Ballard, the husband, died in March, 1890. I n  1892, and 
within one year after she had actual knowledge of the terms and pro- 
visions of the last named judgment, she instituted this proceeding to 

set aside the judgment rendered against her at  November Term, 
(146) 1889, which was refused, and she appealed. 

I t  sufficiently appears from the notice, treated as a complaint, 
on which the judgment at November Term, 1889, was entered, that the 
defendant E. A. Ballard was then a fenze covert, and the question is 
presented whether the judgment against her on the note was a nullity 
and void, and can now be set aside on her motion. At common law a 
married woman has no capacity pleni juris to enter into contracts bind- 
ing on her personally or to affect her separate estate, and can only do so 
in cases declared by the Courts of Chancery and by the provisions of our 
Constitution of 1868 and the marriage act, under certain conditions, 
none of which are present in  this case. The principle was well stated in  
Pippen v. Wesson, 74 N.  C., 437, and the instances and requisites for 
subjecting a married woman's separate estate to satisfy her contracts 
were pointed out and have been followed in numerous decided cases in  
this State. See Dougherty v. Sprinkle, 88 N.  C., 300. I f  the defendant 
had pleaded her coverture by answer or otherwise, it is conceded that no 
personal judgment could have been entered against her, and the plain- 
tiffs insist, as no such plea was filed, that the judgment is valid, and 
rely .on Vick 7.. Pope, 81 N. C., 22, and fleville v. Pope, 95 N .  C., 346, 
in support of their contention, as the court refused, on motion of the 
feme covert defendant, to set aside the judgment, but on inspection we 
find that no complaint or other pleading mas filed in either case, so that 
the coverture did not appear to the court. 

Where the fact of coverture appears in the complaint, or notice, as 
n our case treated as a complaint, i t  is expressly and directly held in 



iv. C.] FEBRUARY TERM, 1895 

the following cases that a personal judgment is a nullity and void, and 
may be set aside at any t inx by motion of the feme defendant, although 
no plea or answer was filed. Gri f i th  v. Clarke, 18 Md., 457; 
Higgins v. Peltzer, 49 Mo., 152; flwayne v. Lyon,  67 Pa.  St., 436. (147) 
I n  Baker  v. Garris, 108 N.  C., 218, the coverture appeared 
from the complaint and answer also, and the judgment was refused, and 
i t  was insisted, upon the authority of Viclc v .  Pope, supra, that coverture 
must be pleaded and the Court said: "This is undoubtedly true, for 
when the disability does not appear upon the face of the complaint the 
plea must, of course, be by way of answer, as otherwise the fact of cover- 
ture can never be known." 

I t  is the fact of coverture, appearing to he court in the record, that 
will not permit a personal judgment to be entered against the feme 
covert on her simple contract to pay money, and we can see no reason 
why it should not have the same effect, whether it appeared in the com- 
plaint or in  the answer, and we are of opinion that his Honor erred, and 
that he should have set aside the personal judgment against E. A. 
Ballard, and it is so ordered, 

This disposition of defendant's second exception renders i t  unneces- 
sary to consider her first and third exceptions. 

Reversed. 

Cited: Bank  v. Howell, 118 N. C., 274; McCauley v.  McCauley, 122 
N.  C., 292; NcLeod v. Williams, ib., 453, 458; Moore v. Wolfe,  ib., 713; 
Cansler v .  Penland, 125 N.  C., 581; Rut lze~ford  v. Ray,  147 N.  C., 
256; Windley v. Swain,  150.N. C., 360. 

Evidence-Presumption-Hccndwrifing-Declarations Against Title. 

1. The fact that in the trial of an action A. was shown to have been clerk of 
a court at a certain date does not create a presumption that he,was such 
clerk several years prior to that date, 

2. A witness who has not qualified himself as an expert as to handwriting, 
and who has never seen a certain person write, and has never corre- 
sponded with him, is incompetent to testify as to such person's hand- 
writing by comparing it with other writing alleged but not known to be 
the latter's. 

3. In an action to recover land, brought by the purchaser at a mortgage sale, 
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a declaration against title made by the mortgagor after the execution of 
the mortgage is not competent evidence against the plaintiff. 

ACTION for the recovery of the possession of land, tried before 
Bynum, J., and a jury, at the April Term, 1894, of PITT. 

I t  was admitted that the title to the land in  controrersy was in one 
David Averett, who was long since dead. 

(149) The defendants offered evidence tending to show that the court- 
house in Greenvillc, with all of the records of the clerk's office, 

both County Court and Superior Court, all of the records of mills were 
destroyed by fire in 1858, and the destruction of the same was admitted. 

The defendants then offered in  evidence a paper-writing purporting 
to be a copy of the will of David Averett. Objection by plaintiff. Ob- 
jection sustained. Defendants excepted. 

The court states for the benefit of the Supreme Court that the alleged 
copy introduced appeared to be old and faded. 

The defendants then introduced a witness who testified that he had 
some old papers at home which were signed "Alexander Evans, Clerk," 
one an order of sale. "I don't know that lie was clerk or that he signed 
them. Don't remember the dates; they are very old papers and much 
worn. I have seen some handwriting said to be Alexander Evans'. Don't 
know i t  myself." Defendants propose to hand to the witness the paper- 
writing "A" and ask him if the signature of Alexander Evans is in the 
same handwriting he has at home, and if it is the same he has seen and 

which was said to be the handwriting of Evans. Objection. Sus- 
(150) tained. Excepted. 

The witness further testified that he had seen the paper-writing, 
purporting to be a copy of the will of David Arerett, before. "It was 
in the possession of W. H. Burnett. H e  asked me to read i t  and tell him 
whose hand it was. He  told me it was the will of David Averett, and 
said that if the devisee in that will were to come he would not dispute 
the title of said devisee at all. The next I saw of that copy of David 
Averett7s will was after Burnett's death. I t  was among Burnett's valn- 
able papers. The next time I saw it the defendant had it. Defendant set 
up claim to the land during the life of Burnett, and as soon as they 
learned of the said copy of the will of David Averett. I told them of the 
copy of the will a month or so after Burnett showed it to nie and told 
me what i t  was." 

One of the defendants testified that he got the paper-writing purport- 
ing to be the will of David Averett from the administrator of W. H. 
Burnett; said that it was among Burnett's valuable papers. Was in a 
trunk with the deed of David Averett for the land. 

Defendants put in evidence books of the register's office containing 
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the records of deeds, among others one probated in May, 1818, showing 
that Alexander Evans was clerk and Richard Evans was deputy clerk. 

The plaintiffs then introduced in evidence books of the register's office 
containing the records of deeds, among others one probated at  February 
Term, 1808, showing that George Erans was clerk. 

I t  was admitted that Alexander Evans and Richard Evans were long 
since dead. 

Upon the above evidence the defendants offered in evidence the paper- 
writing purporting to he a copy of the will of David Averett. Objection 
by plaintiff sustained, and exception by defendants. 

There was verdict and judgment for plaintiff, and defendants (151) 
appealed. As grounds for appeal, the defendants assign as error: 

1. The exclusion of the evidence as to the handwriting of Alexander 
Evans. 

2. The refusal to permit defendants to put in evidence the paper- 
writing purporting to be a copy of the will of David Averett. 

Shepherd & Busbee for plaintiff. 
James  E. Moore for defendants. 

FURCHES, J. This is an action for the possession of land, in which 
there was a verdict and judgment for plaintiff, and defendant appealed. 
The record presents but two exceptions: First, the exclusion of the 
evidence as to the handwriting of Alexander Evans; second, the refusal 
to permit defendant to put in evidence a paper-writing purporting to 
be a copy of the will of David Averett. We do not think either one of 
these exceptions can be sustained. 

I t  was not shown that Alexander Evans was clerk or that Richard 
Evans was deputy clerk of the Court of Pleas a d  Quarter Sessions in 
1808. And although there was evidence tending to show that Alexander 
Evans was clerk and Richard Evans was deputy clerk in  1818, this did 
not create a presumption that they were such officers in  1808, ten years 
before that time. Lawson, Presumptive Ev., p. 190. But the paper pro- 
duced purported to have been signed by "Richard Evans, Assistant 
Clerk," and not by Alexander Evans. And why i t  was that defendant 
wanted to offer evidence to prove the handwriting of Alexander Evans, 
we do not exactly see. But, be that as it may, we think the evidence 
offered was clearly incompetent. The witness offered had never 
seen Alexander Evans write, had never had any business corres- (152) 
pondence with him, but "that he had seen some old papers at  
home which were signed by Alexander Evans, Clerk, one an order of 
sale. I don't know that he was clerk or that he signed them. Don't 
remember the dates; they are very old papers and very much worn. I 
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have seen some handwriting said to be Alexander Evans'; don't know i t  
myself." 

Defendants proposed to hand to the witness the paper-writing "A," 
and ask him if the signature of Alexander Evans is in the same hand- 
writing he has at  home, and if i t  is the same he has seen, and which was 
said to be the handwriting of Alexander Evans. As the witness had 
never seen Alexander Evans write, and had not had any correspondence 
with him, the only way he could testify was as an expert. And it seems 
clear to us that he had not qualified himself to do this, even by a com- 
parison of handwritings. But he had no standard to compare this 
paper with; the papers he had at  home were not admitted to be in  the 
handwriting of Alexander Evans, nor did they appear in the case or i n  
any other way, so as to estop the plaintiff. Tunstall v. Cobb, 109 N .  C., 
316; 8. v. Allen, 8 N .  C., 6. 

This disposes of defendant's first exception, and also of the second 
exception, so far as we can see. It could not be introduced as a certified 
copy under the statute (Code, see. 1342) ; nor can it be introduced as 
color of title, as an ancient document, as an unregistered deed could be. 
Brown v. Brown, 106 N.  C., 451; Davis v. Higgins, 91 N.  C., 382. And 
although there was evidence tending to show that Burnett, through whom 
plaintiff derives his title, at some time said that "A" was a copy of 
David Averett's will, that would not make i t  competent evidence against 

the plaintiff; and certainly not unless it was shown that i t  was 
(153) made before he mortgaged to James. Headen v. Womack, 88 

N. C., 468. 
There is no error, and the judgment is 
Affirmed. 

Cited: Ratliff v. Rathff, 131 N .  C., 431. 

L. FLEMING v. J. R. DAVENPORT 

Agricultural Lien-Landlord's Lien for Advances-Priority of Lnnd- 
lord's Lien Over Advances of Others-Attaches Only o n  Crop of 
Current Year. 

Although, under sections 1754, 1799, and 1800 of The Code, the lien of a land- 
lord for advances is superior to that of a third party making advances 
to the tenant, nevertheless such priority exists only for advances made 
during the year in which the crops were made, and not for a balance due 
for an antecedent year. 
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ACTION tried before Bynum, J., at March Term, 1894, of PITT, on 
appeal from a justice of the peace. 

I t  was in evidence that Fleming got from the defendant Daven- (154) 
port nearly all his supplies to run his tenants for 1892, including 
the tenant Lazarus Daniel. That said Joseph Fleming gave orders on 
said Davenport to his tenants, and that Davenport furnished the sup- 
plies to the tenants on these orders and charged the same to said Joseph 
Fleming, and that they have not been paid for. 

The plaintiff introduced evidence tending to show that there was a 
verbal agreement between the landlord and tenant that the account of 
1891 should be a lien on the crop of 1892. This was disputed by the 
tenant. 

Defendant asked for following instructions, among others : (155) 
"In no event can the landlord call upon Davenport to pay out 

of the cotton which came into his possession more than the actual ad- 
vances made by Fleming to his tenant in 1892 to enable him to make his 
crop of that year, and the court charges you that the balance of the ten- 
ant's account for 1891 is not a lien on the tenant's interest in  the cotton 
of 1892 superior to Davenport's lien, and you cannot charge this 
against him in  this proceeding." 

His  Honor refused to charge the jury as requested, but in lieu of that 
gave the following instructions, to wit: 

"If you find the fact to be that Daniel was a tenant of Fleming for 
the year 1891, and again for 1892, and Daniel owed Fleming anything 
for the year 1891 as advancements, and there was no special contract 
between them in the renting for 1892 that the amount due for 1891 
should be a charge or lien on the 1892 crops, then plaintiff, as assignee 
in this case, mas not entitled to recover that amount in this case. If you 
find that Daniel rented for 1892, then Fleming had a lien upon all the 
crops raised for the rents and for any sum advanced that year, and if 
he thought proper to let Daniel take the corn and fodder and 
other crops, and to hold to the cotton for the amount due him, he (156) 
had a right to do that, and although the defendant had a mortgage 
on it, the plaintiff's lien was supeior to his, and he had a right to recover 
it out of this cotton. I f  you find that Fleming and Daniel made a 
special contract in  1892 that the amount due for 1891 should be a lien 
on the crop of 1892, then that also became a lien as against any debt to 
another not secured by a mortgage, and as the mortgage of the defendant 
was not made until after the assignment, his lien is inferior to that of 
plaintiff, as assignee of Fleming, and the plaintiff is also entitled to 
recover that sum. So, if you find that there was a special contract be- 
tween Fleming and Daniel in writing in  1892 that the amount due from 
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Daniel to Fleming for 1891 should be a lien on the 1892 crop, the 
answer to the issue r i l l  be the amount due from 1891 and 1892, what- 
ever you may find that to be. I f  you find the special contract for the 
account of 1891 to be a lien on the 1892 crop was not made, the answer 
will be the amount advanced by Joe Fleming for the year 1892." 

The issue submitted to the jury was: 
"Is defendant indebted to the plaintiff, and if so, in what amount?" 
To which the jury responded, under the instructions given by his 

Honor, "Yes, in the sum of $64.87, with interest at  6 per cent from 
date of sale of cotton." 

His Honor thereupon rendered the judgment for the plaintiff, and 
defendant appealed. 

J a r v i s  & B l o w  for defendant .  
N o  counsel contra. 

FURCHES, J. This case is controlled by B a l l a d  v. ,Tohnson, 114 N.  C., 
141, and is so fully discussed there we see no reason for discussing it in 
this case. 

The defendant was entitled to his prayer for instructions to the 
(157) jury. 

The court declined to give these instructions, and this entitles 
the defendant to a new trial. And, as this substantially disposes of the 
matters controverted, we do not consider the other questions presented by 
the appeal. There is error. 

New trial. 

OSCAR HOOKER v. NELSON NICHOLS ET AL. 

"Connor's Ad"-Regis trat ion of Deeds-Priorities-"At Law," 
Meaning  of .  

1. Under chapter 147, Acts of 1885 ("Copnor's Act"), which provides that no 
conveyance of land shall be valid against innocent purchasers for a valu. 
able consideration from the donor, bargainor or lessor, etc., a sheriff's 
deed for land duly registered takes precedence of a similar deed which, 
though dated Arst and made in pursuance of a prior sale, was registered 
later. 

2. The expression "at law," as used in statutes, does not mean merely a legal 
tribunal, as distinguished from equitable jurisdiction, but, generally, our 
system of jurisprudence, whether legal or equitable. 

ACTION to try title to land, tried before B y n u m ,  J. (who by consent 
90 
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of parties, found the following facts, a jury trial being waived), at  
March Term, 1894, of PITT : 

( I t  is admitted that t'itle was out of the State and in William White- 
head at  the date of the respective sales hereinafter set out.) 

"1. That A. J. Tucker, by virtue of certain executions against the 
said William Whitehead, which executions are admitted to be 
regular in  all things, on the first day of December, 1890, exposed (153) 
to public sale at the courthouse door in dreenrill? the land in 
controversy, the sale admitted to be regular and after due notice as 
required by law. That at  said sale the plaintiff, through I. A. Sugg, his 
agent, purchased the lands in controversy, including other lands, desig- 
nated as Lot 37 in the schedule of said Whitehead's property, for the 
sum of $225. That on the day of sale the plaintiff paid to said sheriff a 
sum of money more than sufficient to pay the purchase money for said 
land; that some time in March, 1891, he executed to the said plaintiff 
a deed for the said Lot 37, dating the deed 3 December, 1890, which 
said deed tvas registered on the ------ day of ;March, 1891. 

"2. That on 1 December, 1890, and immediately after the sale of 
Lot 37, the said sheriff, by virtue of said execution, sold as Lot No. 38 
a part of the land sold as Lot No. 37, which was bid off by the defend- 
ants. On 9 December, 1890, the defendants paid said sheriff the pur- 
chase money, to wit, $39, and the sheriff executed a deed for the same 
on that day, which said deed was duly probated and registered on 13 
December, 1890; that Nelson Nichols bid off the land for the de- 
fendants. 

"3. That after the purchase by Nelson Nichols he tvas informed by 
I. A. Sugg, agent of the plaintiff, that Lot No. 38 bid off by him was 
covered by Lot No. 37 as bid off by Hooker, and that he could not hold. 
That this conversation was had before 9 December; that Nelsoii Nichols 
paid the purchase money, $39, and the deed *as executed to the de- 
fendant." 

Upon the above facts the court intimated to the plaintiff that he could 
not recover, in deference to which intimation the plaintiff took a non- 
suit and appealed. 

J .  E. Moore for p l a i n t i f .  
ATo counsel contra. 

FAIRCLOTH, C. 5. The lappage of lots Nos. 37 and 38 in the schedule 
of William Whitehead is the land in controversy, it being admitted that 
Whitehead's title was good, who was the judgment debtor. On 1 Decem- 
ber, 1890, the sheriff under executions against Whitehead, sold lot No. 
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37 and the plaintiff purchased, and immediately on the same day he 
sold lot No. 38 and the defendant purchased. Each purchaser paid the 
amount of his bid and the sheriff subsequently executed to each a deed 
for the lot purchased by him. The defendant's deed was registered 
13 December, 1890, and plaintiff's deed was registered March, 1891. 
After the sale and before the defendant paid the sheriff, he, the defend- 
ant, was duly notified by plaintiff that lot No. 31, bought by plaintiff, 
covered lot No. 38, '(and that he could not hold." I t  does not appear 
that the sheriff or either of the parties to this action had knowledge of 
the lappage at the sale. Upon these facts found by the court, by consent, 
his Honor held that plaintiff could not recover and he took a nonsuit 
and appealed. 

So we have a clear-cut case of two innocent purchasers of the same 
land on the same day, for value, and without any notice, a t  the sale, of 
any defect of title or otherwise, with the second purchaser's deed first 
probated and registered. At common law and until recent legislation, 
the first purchaser a t  a sheriff's sale acquired the title, and his deed when 
registered related to the day of sale, and the priority of liens among 
the creditors did not affect his title. Woodley v. Gilliam, 67 N.  C., 237; 
Ricks v. Blount, 15 N. C., 128. The proceeds of the sale were applied 
according to the creditor's right. Coughlan v. White, 66 N. C., 102. 

At an early day in our State history, registration laws in many 
(160) respects became necessary, and in Leggett v. Bullock, 44 N .  C., 

283, will be found a brief recital of all such acts, until recently. 
Laws 1829, ch. 20, provided that "No mortgage or deed of trust 
shall be valid at  law to pass any property as against creditors and pur- 
chasers for valuable consideration but from the registration of such 
mortgage or deed of trust." The words "at law" in said act do not 
mean in a court of law only, but in all courts. "At law" is an expres- 
sion in a statute which does not mean merely a legal tribunal as dis- 
tinguished from an equitable jurisdiction, but, generally, our system of 
jurisprudence, whether legal or equitable. 

This act of 1829 has been now in force more than sixty years, and 
has been well understood by lawyers and laymen, and was intended to 
uproot all secret liens, trusts, unregistered mortgages, etc., and under 
its force it has been held that no notice, however full and formal, will 
supply the place of registration. Robinson v. Willoughby, 70 N. C,, 
358; see Code, see. 1254, and the numerous cases there cited. 

The present case turns on the construction of Laws 1885, ch. 147, 
which says, after repealing The Code, see. 1245, that:  "No convey- 
ance of land, nor contract to convey, or lease of land for more than 
three years, shall be valid to pass any property, as against creditors or 
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purchasers for a valuable consideration from the donor, bargainor or 
lcssor, but from the registration thereof within the county where the 
land lieth," etc. I t  mill be noted that  the effective words of this act are 
identical i n  substance with section 1254 of The Code, and we are driven 
to the conclusion that  the Legislature, with full  knov~ledge of the rnean- 
ing and effect of the said act of 1829, intended to apply the same rule to 
all conveyances of land, as declared in  the late Act of 1885, 

. ch. 147, and we must give the same effect to it.  ' (161) 
This view has been held and recognized by this Court in 

Maddox v. Arp, 114 N. C., 585; Quinnerly v. Quinrterly, 114 N.  C., 
145 ; Allem v. Bolen, ib., 560; and i n  Barber v. Wadsworth, 115 N .  C., 
29. I n  support of the above conclusions is the rule that  when the equi- 
ties are equal, the legal title controls. H i s  Honor's intimation that  the 
plaintiff could not recover was agreeable to law. 

N o  error. 

Cited: Patterson v. Mills, 121 N. C., 267; Collirzs v. Davis, 132 N.  C., 
109; Woods v. Tinsley, 138 N.  C., 510; Piano Co. v. Sprz~ill, 150 N.  C., 
169;  Sills v .  Pord, 171 N.  C., 741. 

THC?&IAS H. BATTLE, EXECUTOR OF S. E. WESTHAY, v. W. S. BATTLE. 

Statute of Timitations-Partid Payment by  Trustee of Debtor. 

1. Partial payment on a note arrests the running of the statute of limitations 
only when it is made under such circumstances as will warrant the infer* 
ence that the debtor recognizes the debt as then existing and his willing- 
ness, or at least his obligat-ion, to pay the balance. 

2.  Where an assignment for benefit of creditors confers no power on the 
trustee, as agent of the debtor, to do any act to waive the statute. or to 
express a willingness or intention to pay the debt after it hecomes other- 
wise barred, a partial payment made by the trustee on a note of the 
debtor will not arrest the running or remove the bar of the statute of 
limitations. 

ACTION heard before Mebane, J., at  Fal l  Term, 1894, of NASH on a 
case agreed as follows : 

1. Tha t  on January,  1880, the defendant William S. Battle execurerl 
his note under seal to the testator of the plaintiff, with James S. Battle 
and Kemp P. Battle as sureties, whereby he promised to pay one clay 
after  date the sum of fifty thousand dollars, and deliyered said 
note to mid  testator, S. E. Westray. (162) 

- 93 
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2. That on 3 February, 1883, the defendant William S. Battle 
executed a deed of trust to Geo. Howard and Richard H. Battle, trus- 
tees, whereby he conveyed without reservation all of his property of 
every kind and description, consisting of real and personal property, for 
and upon certain purposes and trusts in said deed declared. d copy 
of the said deed of trust is hereto attached and made a part of this agreed 
statement of facts. The said deed of trust was recorded in  the public 
registry of Edgecombe and Nash counties and the trustees at* once . 
entered upon the discharge of their duties. 

3. That the above-mentioned note for $50,000 is the same indebted- 
ness as that recited in  said deed of trust as ('about forty-eight thousand 
dollars," the defendant having made sundry payments on said note prior 
to 3 February, 1883, and being of the opinion that the amount recited 
in  said deed was the true amount due thereon. 

4. That value of said $50,000 note on 14 December, 1884, mas $54,450, 
and that the said George Howard and R. H. Battle, trustees of said 
W. S. Battle, as aforesaid, by virtue of the authority and discretion 
contained in said deed, and out of the assets held by them as said 
trustees, paid to S. E .  Westray the sum of $5,445 on said 15 December, 
1884, which was the earliest moqent that they could make wid assets 
a~ailable,  and which said sum mas then credited upon said note upon 
demand of said Howard and Battle, trustees, and by and with the consent 
of the said S. E. Westray, leaving thereon a balance of $49,005 due on 
said note. 

5. That no other payment has since been made thereon, and that said 
note was Ieft in the hands of B. H. Bunn, attorney for said S. E. 

(163) Westray, and consumed by fire when his office was burned 
1 August, 1891. 

6. That said S. E. Westray died domiciled in the State and county 
aforesaid on 15 February, 1894, leaving a lmt mill and testament, which 
has been duly proven and recorded in the county of Nash, of which he 
appointed Thos. H. Battle executor, who at once qualified and entered 
upon the discharge of his duties. 

7. That the plaintiff was at  the commencement of this action and is 
now the owner of said note. 

8. That summons in  this action was issued on 5 March, 1894. 
I t  is agreed between the parties to this action that the same shall be 

heard and determined on the foregoing facts, and that if the court shall 
be of opinion that the plaintiff's right of action on said note is barred by 
the statute of limitations judgment shall be rendered accordingly, and 
if the court shall be of the contrary opinion judgment shall be rendered 
in favor of the plaintiff and against the defendant for the amount speci- 
fied above with interest and cost. 

'34 
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Upon the "case agreed" the court was of the opinion that the plain- 
tiff's right of action was not barred by the statute of limitation and 
judgment was rendered against the defendant, who appealed. 

H. G. Connor for plaintiff. 
Don Gilliam and Shepherd B Busbee for defeadant. 

. CLARK, J. The Code, Section 172, requiring an acknowledgment or 
new promise to be in writing left to the effect of a partial payment in 
removing the bar of the statute of limitations as it was before the Code 
of Civil Procedure. Bank v. Harris, 96 N.  C., 118. The effect of par- 
tial payment in  stopping the running of the statute is not by 
virtue of any statutory provision. I t  was not in the statute of (164) 
James I, but was a n  exception allowed by the courts, and its 
application depends upon the reasoning in such decisions. The Act of 
9 Geo. IT, C 14, in a similar way to our statute, merely recognizes the 
exception as existing. Partial  payment is allowed this effect only when 
it is made under such circumstances as will warrant the clear inference 
that the debtor recognizes the debt as then existing and his willingness, 
or at  least his obligation, to pay the balance. Hewlett v. Schenclc, 82 
N .  C., 234; Pickeft v. King, 34 Barb., 193; Richardson v. Thomas, 13 
Gray, 381; 1 Wood on Limitations, see. 99. 

I n  the present case there was no payment by the debtor on the bond 
within ten years before action brought. The assignment conferred no 
power on the trustee, as agent of the debtor, to do any act to waive the 
statute or express a willingness or intention of the debtor to pay the 
debt after it should otherwise become barred. His  agency was strictly 
limited to the duties marked out in the instrument, 09 paying out the 
assets in the manner stated, and bound the assignor by no implied agree- 
ment to pay more or to waive the statute. Chancellor Xent in Roose- 
telt 7'. XCI .T~S ,  6 John, Ch. 266. Indeed, the assignment indicates an 
inability to pay anything more on the debts secured therein, and it 
would be a contradiction of its plain meaning to hold that the pro rata 
distribution of the assets thereunder by the assignee was an authorized 
expression of a willingness and intention to pay the balance and there- 
fore a waiver of the statute. I t  is settled that a payment by assignees 
in bankruptcy and for the benefit of creditors does not take the case out 
of the statute of limitations. 13 A. & E., 760; Burrill on Assignment 
(6 Ed.),  sec. 399, and cases there cited. Be10 G. Fpach, 85 N.  C., 
122, held that a payment by the assignee repelled the statute of (165) 
presumptions. That might well be, for to repel the presumption 
i t  is only necessary to show that the debt was still existing and unpaid, 
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and the payment of the assignee i n  bankruptcy is some evidence of t ha t  
fact, but the statute of limitations is  a n  absolute bar. To remove it, 
there is necessary some act of the debtor or by his authority, such as a 
written promise or a payment under such circumstances as implies an  
obligation to pay the balance. 

Error.  

Cited:  'Cone v. Hya t t ,  132 E. C., 818; Bobinson v. McDowell, 
133 N .  C., 185; Xupply Co. v. Dowd, 146 N. C., 196 ;  Bank v. Hamrick, 
162 N. C., 217; Bank c. King ,  164 N. C., 307, 308; Barfield G. C'arr, 169 
N .  C., 576. 

HENRY KIRBY v, ALEXANDER BOPETTE et al. 

Married Woman-Deed of Settlement-Trust-Power of .Disposal, by 
Cestui Que Trus t ,  of Land. 

1. The power of a married woman to dispose of land held by her under a deed 
of settlement is not absolute, but limited to the mode and manner pointed 
out in the instrument. 

2. Where land was conveyed to a trustee for the sale and separate use of a 
married woman, to be free from any debts of her husband. a mortgage 
executed by her and her husband, without the joinder of the trustee, is 
void, and the fact that the trustee becomes the owner of the note secured 
by the mortgage and seeks to foreclose the latter gives it no validity. 

3. The power conferred upon married women by Article X, section 6, to dis- 
pose of her property is subject to such limitations as her grantor or 
devisor may prescribe in a deed or will. 

ACTION heard in a case agreed a t  Norember Term, 1893, of WILSON, 
before Hoke,  J., who held the mortgage sought to be foreclosed to be 
valid. The  cause was referred to a referee to ascertain the amount due, 
and a t  J u n e  Term, 1894, judgment of foreclosure mas rendered by 

Bynum,  J., and defendants appealed. The  material facts of the 
(166) case agreed are set out i n  the opinion of Associate Justice dvery .  

Shepherd & Busbee for plaintiff. 
H.  G. Connor and E. W.  P o u  for defendants. 

XVEEY, J. Isaac Boyette, intending to provide for his son's wife, on 
4 May, 1867. conveyed a tract of land to Henry  Kirby (to use the lan- 
guage of the instrument itself) "upon the express trust and undertak- 
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ings however that he shall hold the said land and improvements for the 
sole and separate use of Louisa V. Boyette, a married woman and her 
heirs, as a fenze sole free from any debts or contracts of her, present 
husband or any future husband she may hereafter marry." On 8 De- 
cember, 1880, the cestui yue trust Louisa and her husband executed, with 
privy examination and all of the usual legal formalities, a deed convey- 
ing the same land to Rountree, Barnes & Go., to secure payment of the 
note of the husband, Nathan Boyette, for $702.84, and advances for 
agricultural purposes made to him. The trustee, Henry Kirby, did not 
join in the mortgage deed to Rountree, Barnes & Co., but has since 
become by assignment the owner of the note, and has brought an action 
against the heirs of Louisa, cestui yue trust, who are her children by 
the marriage with Nathan Boyette, to foreclose for default in the pay- 
ment of the said note of Nathan, whose administrator is also a party 
defendant. 

The question presented is whether the deed of husband and wife, 
without the joinder of the trustee, passed the mife's interest. 

I t  is settled by repeated rulings of this Court that the power of a 
married woman to dispose of land held by her under a deed of settle-. 
ment is "not absolute, but limited to the mode and manner pointed 
out in  the instrument." She "is to be deemed a feme sole only to (167) 
the extent of the power expressly given her in the deed of settle- 
ment." Hardy v. Holly, 84 N.  C., 661; Kemp v. Kemp, 85 N.  C., 491; 
Mayo v. Farrar, 112 N.  C., 68; Monroe v. Trenholm, ib., 634; Broughton 
v. Lane, 113 N .  C., 161. This Court has acted upon the theory that the 
wife derives her power of disposition of the property solely from a 
strict construction of the permissive provisions of the instrument creat- 
ing the estate. Mnyo v. Parrar, supra; 3 Pomeroy Eq. Jur., sec. 1105. 

I,t is apparent that i t  was the intention of the grantor that the trustee 
should hold the land for the sole and separate use of the married woman, 
and that it should be as free from liability for any debt or contract of 
the husband as i t  would have been had she been a feme sole. I n  the 
case a t  bar the trustee, claiming in his individual right by assignment, 
seeks to subject the land by foreclosure of a deed which was executed 
without his assent, signified by joining as a grantor. I t  is manifest that 
if the Court should lend its sanction to the validity of this conveyance 
the result would be not only to subject the land to the payment of the 
husband's debt contrary to the express intent of the grantor in  the deed 
of assignment, but without the assent and at the instance of the trustee 
standing in the antagonistic attitude of holder of the husband's note. 
I n  Clayton, v. Rose, 87 N.  C., 106, the Court said: "The argument, which 
seeks to deduce from adjudicated cases elsewhere a capacity in  a feme 
cocert to dispose of her equitable estate in land when not restricted by 

97' 
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the provisions of the instrument creating it as if she were sole and 
unmarried, overlooks the case of Hardy v. Holly, 84 N. C., 661. We 
must ta$e i t  to be the settled lam of this State, at least, that a married 
woman, as to her separate property, is to be deemed a feme sole only to 

the extent of the power expressly given her in  the deed of settle- 
(168) ment." We find therefore in the opinion in that case no support 

for the theory of the learned counsel for the plaintiff that the 
rule which the Court intended to lay down in  Hardy v. IloZly, supra, 
was that a feme covert, where a mode of alienation was pointed out in  
the deed of settlement, was subject to its express provisions, but in  the 
absence of such restrictions, was under no restraint as to her power of 
disposition, except such as are imposed by Article X of the Constitution. 

I t  must be conceded that the headnote in iliorris v. Luther, 101 8. C., 
196, is misleading, but a critical examination of the case will disclose 
the fact that a decree of sale was vacated, a sale set aside, and a deed 
canceled, because the decree had been rendered without proper service 
on a feme covert, and that ultimately some doubt was expressed by the 
Court as to the title that would pass by the sale under the later decree. 

.At all events, if the opinion is susceptible of the construction placed 
upon i t  by counsel, i t  is in conflict with the older as well as the later 
cases which we have cited. 

We are not prepared to admit that the provisions of Article X of the 
Constitution shall be construed not only as an enabling act as to the 
power of disposition of a feme sole over her separate real estate, but as a 
restriction upon the power of the person who transmits it to her by deed 
or devise to place any limit upon her authority to alien in the manner 
therein prescribed. Before the Constitution of 1868 was adopted, the 
right to devise or convey land to a trustee for the sole and separate use 
of a married woman and to restrict the power of alienation to a par- 
ticular mode, as we have seen, existed and was often exercised to protect 
females against the improvidence or extravagance of their husbands. 

We would be taking a long stride in a new direction were we to 
(169) admit that the power of disposition of real estate, with all of 

the incidental rights to impose limitations, was taken away by 
implication in conferring a restricted right of alienation upon married 
women. Hughes v. Hodyes, 102 N.  C., 236; Bruce v. Strickland, 81 
N. C., 267. It would seem more reasonable to hold that the Constitution 
should not be construed, when i t  fails to expressly so provide, as operat- 
ing in derogation of common right, and that the power conferred upon 
married women should be deemed subject both to the restrictions (as to 
privy examination and consent of the husband) prescribed in Article X 
and to such limitations, as it is lawful for a grantor or devisor to pre- 
scribe in a deed or will. But we mention this question merely to prevent 

98 
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any misapprehension, and will not further discuss or decide i t  here, 
since i t  is not directly raised in  this case. The deed of settlement was 
executed on 4 May, 1867-not in  contemplation of the provision of the 
Constitution of 1868-and according to its terms was intended to pro- 
tect the land against liability for the husband's debt. I t  is needless to 
cite authorities to sustain the proposition that the power, subsequently 
conferred upon married women by the Constitution, was a t  all events 
subject to the constitutional right of disposition which had theretofore 
been exercised as inherent in  the title acquired. 

For  the reasons given we think that the judgment of the court below 
was erroneous. The court should have held upon the case agreed that 
the deed of Nathan Boyette and wife Louisa was ineffectual to convey 
the land without the joinder of the trustee. There was error. 

Reversed. 

Cited: 8. c., 118 N. C., 244, 254; Narron v. R. R., 122 N. C., 859; 
Shannon v. Lamb, 126 N. C., 44; Dunlap v. Bill, 145 N .  C., 314. 

(170) 
PATTIE D. B. ARRINGTON ET AL. V. J. P. ARRINGTON, EXEOUTOR, ET BL. 

Attorney and Clier~t-Appearance for Both Parties-Invalid Judgment. 

1. The law does not tolerate that the same counsel may appear on both sides 
of an adversary proceeding, even colorably, and, in general, will not per- 
mit a judgment or decree so affected to stand if excepted to in due time; 
therefore, 

2. Where the attorney for certain executors and devisees, in a proceeding 
against the estate of the deceased person to sell land for the payment of 
debts, also represents a claimant and procures judgment for the latter, 
such judgment will not be allowed to stand, even though no fraud was 
intended or practiced. 

BCTION heard at  May Term, 1893, of VANCE, before Shuford, J. The 
ac'tion was by Pattie D, B. Arrington and husband against J. P. Arring- 
ton, executor, and others, as the devisees of A. H. Arrington, and the 
administrator and heirs of T. J. A. Cooper, to secure the payment of a 
judgment. I n  response to an  order of court directing him to report the 
entire amount of the outstanding liabilities of the estates of A. H. 
Arrington and Cooper, the feferee reported the proportion of the judg- 
ment due by the Cooper estate to plaintiffs as the only liability against 
the Cooper estate, and the proportion of plaintiff's judgment due by the 
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Arrington estate to plaintiffs, and the amount of a judgment in favor of 
Mrs. Nancy Bunn, as the only liabilities against that estate. By subse- 
quent orders and judgments of court in the action, the claims, as re- 
ported, were recognized, and finally judgment was rendered ordering the 
payment of plaintiffs and Nancy Bunn's judgment by defendants. De- 
fendants S. L. and J. C. Arrington thereupon made a motion to have 

the judgments rendered in the action, so far as they recognized the 
(171) Nancy Bunn judgment, set aside, and from a judgment denying 

that motion those defendants appealed. From a judgment set- 
ting aside a judgment in  reference to the judgment of Nancy Bunn, 
she and others appealed. 

The other facts fully appear in  the opinion of Associate Just ice  J l o n t -  
gomery.  

Ba,tt le & Mordecai  for respondents.  
R. B. Peebles con.tra. 

XONTGOXERP, J. This case was begun in the name of Pattie D. B. 
Arrington and her husband, in  NASH in 1879, upon a judgment against 
the executor of A. H. Arrington and the administrator and heirs of 
T. J .  A. Cooper for an account and payment of said judgment, and 
against the devisees of A. H. Arrington, deceased, to subject the devised 
lands to the payment of said judgment. The questions before this Court 
arise upon a motion made in the case by the defendants the said S. L., 
A. H. and J. C. Arrington, children and devisees of A. R. Arrington, 
"to set aside so much of the judgments rendered in this action as estab- 
lishes or recognizes a judgment in favor of Nancy Bunn against the 
exec~~tors and de~isees of A. H .  Arrington, deceased (other than W. L. 
Thorpe and wife), to wit, the judgment rendered by J u d g e  Shepherd ,  
at June Term, 1885, the judgment signed by J u d g e  S h i p p  as of October 
Term, 1887; the judgment of May Term, 1889; the judgment of Fall  
Term, 1890; the judgment at  May Term, 1891, and all other judgments 
rendered in this action prior to May Term, 1891, relating to said claim 
or judgment of Xancy Bunn." 

The motion mas heard by J u d g e  S h u f o r d ,  at May Term, 1893,'of 
Vance, and the following facts were found by the court: 

1. This action mas commenced in the name of Pattie D. B. 
(172) Arrington and husband as plaintiffs, returnable to the Fall Term, 

1879, of Nash Superior Court, not as a creditor's bill, but as an 
action upon a judgment against the executol. of A. H. Arrington and the 
administrator and heirs of T. J. A. Cooper, for an account and pay- 
ment of said judgment, and against the devisees of A. H. Arring-ton, 



S. C. I FEBRUARY TERM, 1595 

deceased, to subject the devised lands to the payment of so much of said 
judgment as the personal assets were insufficient to pay. 

2. The summons was duly served on all of the defendants. The de- 
fendant T. M. Arrington was represented by Jacob Battle, Esq., and 
John P. Arrington, as executor, by Messrs. Connor and Woodard. None 
of the other defendants were represented by counsel until at the June 
Term, 1885, when the said Jacob Battle appeared as counsel for the 
said executor and all the devisees of A. H. Arrington, deceased. 

3. At Fall  Term, 1883, an order of reference was made to R. A. P. 
Cooley, Esq., on motion of plaintiff P. D. B. Arrington, directing said 
referee, among other things. to ascertain and report the entire amount 
of the outstanding liabilities of the estates of A. H. Arrington and 
Cooper, list of all claims unsatisfied against the two estates to be given. 
At June Term, 1885, of VANCE (the action having in 1882 been removed 
to Vance) the referee filed his report, stating, among other things, that 
there is due on the judgment in favor of the plaintiff $9,247.44 Decem- 
ber 1, 1884, and that of this there is due from Cooper's estate, the only . . .  
liablllty against the same .............................. $3,489.13v2 
And from drrington's estate ........................... 5,758.301/2 

And that the only liability against the latter estate mas "the (173) 
amount due on judgment in favor of Mrs. Nancy 
Bunn" - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - $  853.84 

5,?'85.30;12 

\ 

The referee states in his report that the cause was heard before him at 
his office in  Nashville, 22 September, 1884, "all necessary parties being 
present or represented by counsel." 

4. That there is on file in  the cause no evidence other than this state- 
ment of the referee that any notice of the taking, etc., of said accounts 
was given to any of the defendants; and upon the affidavit of S. L. 
Arrington the court finds that no notice was given to the defendants 
other than John P. Arrington and T. M. Arrington. 

5. That prior to May Term, 1891, none of the defendants except John 
P. Arrington attended court in Vance County in person, and that the 
defendants other than John P. Arrington and T. M. Arrington did not 
consent to the order of reference made at  Fall Term, 1883, before men- 
tioned, and that at  that time no one was authorized to consent thereto 
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for them, and to that extent said order of reference does not speak the 
truth. 

6. That the defendants other than John P. Arrington and T. M. 
Arrington had no knowledge of the Nancy Bunn claim until May Term, 
1891. 

7. Before the referee, Cooley, B. H. Bunn, of counsel for Nancy Bunn, 
presented the claim of Nancy Bunn and no objection was made to it. 
Jacob Battle, representing T. M. Brrington, did not object to it, because 
he knew of no legal defense to it, and no information was given him on 
the subject by T. M. Arrington or any one else. There was no evidence 
returned with Cooley's report on which said claim was based. 

8. That no notice had been given to creditors to come in and 
(174) make themselves parties to said action, and no motion had been 

made by Nancy Bunn asking to be made a party. 
9. At  the June Term, 1885, Jacob Battle was counsel of record for 

the executors of A. H. Arrington and the devisees of said Arrington. 
B. H. Bunn, being engaged at home, asked said Jacob Battle, just before 
June Term, 1885 (he having been his law-partner since 1 January, 
1880), to ask all of the parties to agree that the Nancy Bunn claim 
should be paid at  once. Said Battle said nothing to the parties on the 
subject. At said June Term, 1885, B. H. Bunn was not present, and 
the judgment in favor of Nancy Bunn was rendered, on motion of 
Jacob Battle, as appears of record, and was in his handwriting. This 
judgment was written and signed after said Battle had made a motion to 
be allowed to file an amended answer for the personal and real repre- 
sentatives of the two estates, which was allowed, the court stating that 
all matters must be closed except the matters raised in the amended 
answer for the first time. 

10. That all other judgments rendered ip this action, in  which the 
Nancy Bunn judgment is mentioned, are in  the handwriting of Jacob 
Battle, except the judgment at  Fall Term, 1887, signed by W. M .  
Shipp, J., which is in the handwriting of Spier Whitaker, Esq., except 
the last eleven lines of the modified judgment, which is in the hand- 
writing of said Jacob Battle, Esq. Some of said judgments were counter- 
signed by some of the parties as appears of record. 

11. There was no adjudication of said Nancy Bunn's claim in either 
of said judgments signed by Judge Shipp. The only reference to i t  in 
the modified judgment is as follows: "It having been suggested that the 

amount hereinbefore stated to be due on the judgment of Mrs. 
(175) Nancy Bunn may be incorrect, the commissioners, Whitaker and 

Battle, will pay to her any less sum which they may find to be 
due on said judgment." 

12. That at May Term, 1891, said Jacob Battle represented the said 
. 102 
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Nancy Bunn and the executors and devisees of A. H. Arrington. Three 
of the latter, Samuel L., A. H. and J .  C. Arrington were also repre- 
sented by R. B. Peebles. At said term, after examining the records of 
the case at Vance Court, said Peebles stated to said Jacob Battle that 
the Nancy Bunn judgments on the record a t  Vance Court were irregu- 
larly entered, and that he would, on behalf of his clients, have to move 
to set them aside. That thereupon said Jacob Battle told said Peebles 
that Nancy Bunn had in  Nash County a judgment regularly rendered 
against A. H. Arrington. The said Peebles had no opportunity to 
examine the records in Nash County, and relying upon this statement, 
said Peebles signed the judgment at  May Term, 1891, as of counsel for 
S. L., A. R. and J. C. Arrington. That in making this statement the 
said Jacob Battle honestly thought that the Nash County Nancy Bunn 
judgment was in all respects regular. 

13. That from the affidavits and other evidence filed, there is reason- 
able ground for believing that the Nancy Bnnn judgment in  Nash 
County was irregularly entered up, and that defendants in good faith 
claim to have a good and valid defense to said claim. All of the entries 
of record touching said judgment are here attached as part of this 
finding. 

14. That in the motion to set aside. the Nancy Bunn judgments, the 
said R. B. Peebles appears of counsel for the executors and all the 
living devisees of A. H. Arrington. . 

15. That the motion to set aside the judgment in  favor of 
John P. Arrington, and the one in favor of Jacob Battle for his (176) 
fees and expenses, are abandoned. 

16. That Jacob Battle has never obtained permission from the court 
to retire as counsel for the executors and devisees of A. H. Arrington or 
either of them. 

17. That the Nancy Bunn judgment' in Nash County was alleged to 
h a ~ e  been obtained by W. T.  Dortch as counsel for said Nancy, on a 
bond against H. G. Williams and S. S. Cooper as principals, and A. H. 
A~rington as surety, but the judgment is not signed and was written by . 
the clerk's son at  the dictation of the clerk, but it does not appear to 
the satisfaction of the court when said judgment was taken or written up, 
in vacation or at  term-time. 

18. That the law copartnership of B. H. Bunn and Jacob Battle was 
formed 1 January, 1880, and i t  did not embrace any business or cases 
either had at  that time. According to the best recollection of B. H. 
Bunn, Esq., he represented the said Nancy Bunn as to her judgment in 
Nash County prior to 1 January, 1880. That Jacob Battle did not, 
until May Term, 1891, represent Nancy Bunn as her counsel, only as 
his acts and conduct in reference to judgm$nts rendered prior to that 
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term in this action as herein found constitute him her attorney. And 
upon the foregoing facts, it is considered and adjudged that the judg- 
ments rendered in  this action a t  the May Term, 1891, so far  as it relates 
to the judgment of Nancy Bunn, be and the same is hereby vacated and 
set aside, for the reason that the same was signed by counsel, and Jacob 
Battle, Esq., was representing the said Nancy Bunn, and also the real 
and personal representatives of A. H. Arrington, deceased. I t  is further 
considered by the court that the acts and conduct of said Jacob Battle, 
prior to said May Term, 1891, did not constitute him the attorney of 
Nancy Bunn, and that the personal and real representatives of A. H. 

Arrington's estate are bound by his acts, and the motion to set 
(177) aside so much of the judgments rendered prior to May Term, 

1891, as relates to the said Nancy Bunn judgment, is refused. 
Upon the foregoing facts the court rendered judgment vacating and 

setting aside the judgment obtained in  this action at May Term, 1891, 
so far  as it related to the judgment of Nancy Bunn, for the reason that 
same was signed by counsel and Jacob Battle was representing the said 
Nancy Bunn, and also the real and personal representatives of A. H. 
Arrington, deceased. The court declared at the same time "that Jacob 
Battle did not until May Term, 1891, represent Nancy Bunn as her 
counsel, only as his act and condpct in reference to judgment rendered 
prior to that term in this action as herein found constituted him her 
attorney"; that the personal and real representative of A. H. Arring- 
ton's estate was bound by his acts and deeds, and the motion to set aside 
the said judgments as set out in the motion other than the one of May, 
1891, was refused. The respondents appealed to this Court from so 
much of the judgment as set aside the judgment of May Term, 1891, so 
fa r  as it affected the Nancy Bunn judgment, filing the following excep- 
tions to his Honor's findings : 

1. For  that the respondents requested the court to find fully the facts 
as to Nancy J. Bunn's transferring her judgment debt on 16 May, 1891, 
as stated in her affidavit and the affidavit of Jacob Battle, and the court 
failed to do so. 

2. For that the court failed to declare, as a matter of law, that this 
consent judgment of May Term, 1891, could not be set aside save for 
fraud or mutual mistake, and that there was no evidence to show either. 

3. For that the court failed to find fully the circumstances of the 
rendition of the judgment in favor of Nancy J. Bunn, and 

(178) especially that i t  was rendered at  a regular term of the court. 
4. For that the court failed to declare, as a matter of law, that 

the judgment aforesaid (to wit, the said judgment in faror of Wancy 
Bunn) was not so irregular that it could be set aside after so manv 
years. 
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5.  For that the court failed to find that the judgment of May Term, 
1891, mas made after the question in  relation to the Nancy Bunn debt 
or claim had arisen, and that in respect to that question the said Jacob 
Battle and the said A. H., S. L. and J .  C. Arrington, acting through 
their attorney, R. B. Peebles, were dealing at arm's length. 

6. For  that the court failed to rule that the claim of payment set up 
in S. L. Arrington's affidavit, dated 1 June, 1892, mas unreasonable and 
completely negatived by counter affidavits filed by the petitioners. 

7. For  that the court failed to rule that there mas presumption of law 
that when the judgment in favor of Nancy Bunn was rendered, the btnd 
on which i t  is alleged the same mas rendered was canceled and filed with 
the clerk, and that such presumption is not repelled by the fact that the 
bond cannot now be found in the clerk's office of Nash Superior Court. 

Such of the above exceptions as relate simply to the findings of fact by 
his Honor are not reviewable here. Upon the facts found, and especially 
upon the one that at May Term, 1891, Jacob Battle represented Nancy 
Bunn and the executors and devisees of A. H. Arrington, his Honor ren- 
dered judgment vacating and setting aiide that part of the judgment of 
Xay, 1891, which related to the Nancy Bunn judgment, and from which 
the respondents appealed. As we find no error in  that part of the judg- 
ment of the court, rendered by Judge Xhufo~d,  setting aside and vacat- 
ing the judgment of May Term, 1891, so f a r  as i t  relates to the 
Nancy Bunn judgment, it is not necessary to pass upon the (179) 
exceptions of the respondents to the other findings of law by the 
court. I t  was not necessary for the court to have found actual fraud 
intended or perpetrated, in rendering its judgment. Indeed, in Moore v. 
Gidney, 76 X. C., 33, where it appeared that the attorney for an admin- 
istrator, in proceedings against the widow and heirs at lam of the intes- 
tate to sell land to make assets for the payment of debts, also drew the 
answer in the cause, and that without fee, and a sale took place under 
the proceedings which were afterwards set aside on account of this action 
of the attorney, this Court said: "But it is denied that the counsel of 
the plaintiff acted as the defendant's counsel further than in drawing 
up her answer; and we are satisfied that no improper influence was in- 
tended. Yet the law does not tolerate that the same counsel may *pear 
on both sides of an adversary proceeding, even colorably; and in  general 
will not permit a judgment or decree so affected to stand if made the 

. subject of exception in  due time by the parties injured thereby. The 
presumption in such cases is that the party was unduly influenced by 
that relation, and the opposite party cannot take the benefit of it.'' As 
to that part of the judgment of the court below setting aside and vacating 
the judgment of 1891, so far as it relates to the Nancy Bunn judgment, 
the same is affirmed. 
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I n  the appeal of S. L. and J .  C. Arrington, defendants: 

MONTGOMERY, J. From so much of the judgment overruling the 
exceptions filed to the report of J .  M. Mullen, referee, at October Term, 
1891, by the defendants, which exceptions are as follows: 

2. For  that he finds that said estate is indebted to Nancy Bunn 
$1,035.89, and interest $12.68. 

4. For that he finds that in  April, 1869, H .  G. Williams, S. S. 
(180) Cooper and 9. H. Arrington confessed judgment to Nancy Bunn, 

before the clerk of the Superior Court for Nash County, for 
$1~182.32, of which $1,100 is principal. 

5. For  that he finds that the so-called Nancy Bunn judgment was 
revived, as stated in said report; and also from that part of said judg- 
ment refusing to vacate and set aside all the aforesaid judgments named 
in  defendant's motion and rendered in  this action, in so far  as they 
relate to said judgment in  favor of Nancy Bunn, the executors of A. H. 
Arrington and the devisees of A. H. Brrington, other than W. L. Thorpe 
and wife, appealed to this Court, assigning as errors in the rulings and 
judgment of the court below the ?following : 

1. I n  overruling said exception No. 2. 
2. I n  overruling said exception No. 4. 
3. I n  overruling said exception No. 5. 
4. I n  receiving evidence of Jacob Battle to contradict the record of 

the judgment rendered at June Term, 1885, which shows upon its face 
that said judgment in favor of Nancy Bunn was obtained on the motion 
of said Jacob Battle, and was signed by him as attorney, and by Bunn & 
Battle, attorneys for Spier Whitaker, trustee. 

5. I n  holding that upon the facts found Jacob Battle never acted as 
counsel for Nancy Bunn in this action prior to the May Term, 1891. 

6. I n  holding that the facts found and the acts shown by the records 
did not constitute Jacob Battle Nancy Bunn's attorney in  obtaining said 
judgment for her in this action. 

7. I n  refusing to set aside the judgment rendered in Kancy Bunn's 
favor in  this action at June Term, 1885, upon the facts found. 

8. I n  refusing to set aside the last-named judgment upon the facts ' found, and those appearing upon the face of the record. 
(181) 9. I n  refusing to set aside the other judgments complained of 

upon the facts found. 
10. I n  refusing to set aside said judgments upon the facts found, and 

' 

those appearing upon the face of the record. 
11. I n  refusing to set aside said judgments as fraudulent and void. 
12. I n  refusing to set aside said judgments as being rendered without 

process and without a day in court. 
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12. I n  holding that the defendants, represented by R. B. Peebles, were 
hound by the acts of Jacob Battle, at June Term, 1885, in  regard to the 
Sancy  Bunn claim. 

14. All other errors appearing upon the record. 
I t  is unnecessary to pass seriutirn upon all of the exceptions. Upon 

all the facts which his Honor found, and especially upon his findings 
4, 5 ,  6, 9, 10, 12, 13, 16, 17, me are satisfied that he erred when he 
refused to set aside and vacate all the judgments rendered in  this case 
and named in defendant's motion, in so far  as they concern the Nancy 
Bunn judgment. ( I t  appears in the respondent's appeal that the judg- 
ment of May, 1891, was set aside in so far as it affected the Nancy Bunn 
judgment.) These findings of fact, when summarized, appear to be: 

1. That at June Term, 1885, Jacob Battle was counsel of record for 
the executors of A. H. Arrington and the devisees of said Arrington, 
including these defendants, and that at that term the judgment in favor 
of Nancy Bunn was rendered on motion of Jacob Battle, as appears of 
record and was in his handwriting. 

2. That all other judgments rendered in this action in which the 
Nancy Bunn judgment is mentioned are in  the handwriting of Jacob 
Battle, except the judgment at  Fall Term, 1887, which is in the hand- 
writing of Spier Whitaker, except the last eleven lines of 
the modified judgment, which js in the handwriting of said (182) 
Jacob Battle. 

3. That at  May Term, 1891, Jacob Battle represented Nancy Bunn 
and the executors and devisees of A. H. Arrington. 

4. That there was reasonable ground for believing that the Nancy 
Bunn judgment in  Nash County was irregularly entered up and that 
defendants in good faith claim to have a good and valid defense to said 
claim. 

5. That Jacob Battle had never obtained, up to May Term, 1893, per- 
mission from the court to retire as counsel for the executors and devisees 
of A. H. Arrington, or either of them. 

6. That the Nancy Bunn judgment in  Nash County was alleged to 
have been obtained by a lawyer of good standing for said Nancy, is not 
signed, and was written by the clerk's son at  the dictation of the clerk, 
but it does not appear to the satisfaction of the court when said judg- 
ment was taken or written up, in vacation or in term-time. 

7. That the defendants appellants had no kno~vledge of the Nancy 
Bunn judgment until May Term, 1891, and had no notice given them of 
the reference to R. A. P. Cooley a t  Fall Term, 1883. This Court cannot 
go behind the facts found by the court below, but the last sentence of 
finding 10 of the court more than authorizes us to look at the records 
referred to, and in doing so we find that the judgment of May, 1865, 
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was signed "Jacob Battle, Attorney," and "Bunn & Battle, attorneys-for 
Spier Whitaker, trustee." I t  appears also from the findings of the 
judge that there is reasonable ground for believing that the Nancy 
Bunn judgment in Kash County mas irregularly entered up and that 
defendants in good faith claimed to have a good and valid defense to 

said claim. There is therefore danger of loss to the defendants 
(183) by reason of the judgments in Vance Superior Court in  this case 

so far as those judgments relate to the Nancy Bunn judgment. 
The court found as a fact that the said Jacob Battle honestly thought 
that the Nash County judgment (Nancy Bunn judgment) was in  all 
respects regular. As we said in the respondents' appeal, it is not neces- 
sary that there should have been actual fraud in  the procurement of 
those judgments, in  order that they might be set aside by motion, but that 
the rule which forbids the same attorney for representing both parties in 
adversary proceedings rests upon the broad principle of public policy, 
which precludes persons occupying these fiduciary relations from repre- 
senting conflicting interests that may tempt them to disregard duty and 
lead to injury on one side or the other. The law will not permit its 
licensed attorneys to assume relations that will subject them to tempta- 
tion, upon grounds of public policy; and it is for this reason that an 
attorney will not be permitted to represent both sides in any litigated 
matter. Gooch v. Peebles, 105 N .  C., 411. 

After a careful review of each and all of the findings of his Honor, we 
have no difficulty in  arriving at the conclusion that those findings con- 
stituted, in law, Jacob Battle the attorney of Nancy Bunn at the times 
of the rendition of all the judgments named in the defendant's motion 
in this case, in her favor ; and we are of the opinion that the judge below 
erred in not so finding as matter of law, and that he also erred in not 
setting aside and vacating each and all of the judgments in  Vance Supe- 
rior Court, named in defendants' motion in this case. The said excep- 
tions by the defendants to the report of J. X. Mullen, referee, at  October 
Term, 1891, ought to have been sustained for the reason that there was 

no proof offered to the said referee except the record pertaining 
(184) to the said judgments, and that was not sufficient. 

The judgment below is 
Reversed. 

Cited: Cotton Mills v. Cotton Jlills, post, 652; Henry v. Hilliard, 
120 N.  C., 483; Ellis v. Massenburg, 126 N. C., 134; Holt v. Ziglar, 
159 N. C., 279; Gardiner v. May, 172 N. C., 198. 
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L. P. ELLIOT v. G. T. TYSOK. 

Practice-Appeal f rom J u d g m e n t  for Costs. 

Where nothing is inrol\-ed escey~t costs, an appeal will not he allowed. 

PROCEEDIKCS under section 1756 of The Code, commenced before the 
clerk of the Superior Court of PITT, to  settle a controversy between a 
landlord and a tenant, and heard on appeal before B y n u m ,  J., and a 
jury, a t  March Term, 1894, of P i t t  Superior Court. The  defendant 
appealed. 

J .  B. Batchelor and T .  J .  Jarv i s  for pla&ti f .  
Shepherd & Busbee for defendant .  

FAIRCLOTH, C. J. I n  this action the parties settled their matters by 
paying and receiving from each other, according to the contract. At the 
conclusion of the trial the court rendered a judgment in  favor of the 
plaintiff and against the defendant for costs only, and the defendant 
appealed. When nothing is involved except costs, a n  appeal will not 
be allowed. Clark's Code, 560; Putrel l  v. Deans, ante, 38. When the 
subject matter of the action has been lost, destroyed or adjusted 
between the parties, an  appeal will not be allowed for costs only. (185) 
S. v. B y r d ,  93 N .  C., 624. 

Ci ted:  S. c., 117 N. C., 114; Herr ing  v. P u g h ,  125 N. C., 436. 

T. B. HOLDEN v. B. P. STRICKLAND. 

Practice--Issues-Assets of Decedent-Resulting Trust-Lien for 
X o n e y  Aclvanced t o  P a y  for Land-Discharge of Trust-Subroga- 
t ion.  

1. This Court will not consider the objection that there was no evidence, or 
not sufficient eridence, to submit certain issues to the jury, unless the 
point was raised before such issues were submitted. 

2.  The real or personal assets of a deceased person cannot be applied to the 
payment of his debts, where there is no lien, except by or through his 
personal representatire. 

3. Where land is bought with the money of oue person and is conveyed to 
another, the latter is a trustee for the lender to the extent of the mones 
so paid, without any express agreement to that effect. 
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4. Where H. held land in trust, first to pay a debt for money advanced for its 
purchase, and then for the benefit of another, the creditor has an equitable 
lien thereon until the debt is paid, and this is not destroyed by his sur- 
rendering the note of H., representing such debt for the notes of the re- 
sulting cestui que trust and others given in settlement of the original debt. 

5. Where land is held in trust for the payment of a debt, a third person, who 
is compelled by law to pay it, is subrogated to the rights of the creditor, 
aria may collect the amount so paid from the land. 

ACTION heard before Shuford, J., at April Term, 1893, of FRANKLIN. 
There was judgment for the plaintiff and defendants appealed. 

(186) The facts appear in the opinion of Associate Justice Burches. 

C. 31. Coolce for plaint$. 
N.  Y .  Gulley for defendant. 

FURCHES, J .  I t  appears that Richard Holden, Sr., father of the plain- 
tiff and of the feme defendant, was the owner of a considerable body of 
land, but was in debt, upon which judgments have been recovered against 
him for more than $1,600, and in March, 1872, the sheriff of Franklin 
County sold said land under execution, then in  his hands issuing on the 
judgments. At the sale these lands were bid off by Richard Holden, Jr., 
at the price of $1,629.00, an amount sufficient to satisfy the judgments. 
Young Holden did not have the money to make this purchase, but bid 
them off under an arrangement made between himself, his fathtr 
Richard Holden, Sr., and F. L. B. Harris. Harris was to furnish the 
money to pay for the land, and Richard Holden, Jr., gave his note to 
Harris for the same, and was to take a deed for the land and hold it, 
first in trust to pay Harris back his money, and then in trust for his 
father, Richard Holden, Sr. This was all done, and the Holdens, it 
seems, commenced to pay Harris his money. But in 1874, and before 
Harris had been paid in full, Richard Holden, Jr . ,  died, the legal title 
of the land still being in him. That not long after the death of Richard 
Holden, Jr., his father, Richard Holden, Sr., commenced an action 
against his widow and heirs a t  law in the Superior Court of Franklin 
County, alleging the facts above stated and demanding a judgment de- 
claring the defendants (the widow and heirs at law of Richard Holden, 
J r . )  trustees of said land and that they be required to convey to him. 
And the court so adjudged, and under the decree of the court the legal 

title to the land was made.to Richard Holden, Sr. Harris was 
(187) not a party to this action and not bound by the judgment therein, 

nor the conveyance made thereunder. That after this, in  may, 
1888, the debt to Harris then being reduced to $409.38, Harris surren- 
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ders the note given him in 1872 by Richard Holden, Jr . ;  and Richard 
Holden, Sr., Bryant M. Holden, F. C. Holden and T. B. Holden execute 
their note to the said F. L. D. Harris for the amount still remaining due 
on the note of Richard Holden, Jr., (B. If. Holden, F .  C. Holden and 
T. C. Holden, being sons of Kichard Holden, Sr.). That after this last 
note was given, there was paid on it the sum of $182.50 and some time 
after this the said Richard Holden, Sr., died, leaving the remainder of 
the Harris debt unpaid. At the time of the execution of this last note 
to Harris, Richard Holden, Sr., was still the legal owner of 450 acres 
of the land originally bought by Richard Holden, Jr., which he divided 
into three lots and executed separate deeds therefor, conveying one of 
the said lots to the plaintiff T. B. Holden, one lot to F. C .  Holden and 
the other lot to his daughter, Dora C. Strickland, then the wife of Frank 
Green, and the consideration expressed in all these deeds is natural love 
and affection. But the plaintiff alleges that there was another considera- 
tiou for all these deeds in addition to that of natural love and affection; 
and that was that the grantees should each pay one-third of the Harris 
debt, then unpaid, and that the deeds were executed with this under- 
standing, and that the defendant Dora took her lot under this agreement, 
which plaintiff says was a par01 trust. He  then alleges that after the 
death of his father, Richard Holden, Sr., Harris brought a suit in the 
Superior Court of Franklin County on the note given him by Richard 
Holden, Sr., and B. 31. Holden, F .  C. Holden and himself, in  which he 
set up the trust of 1872 when the land was purchased by Richard 
Holden, J r .  That in this action Harris recovered judgment on 
his note, and had the trust of 1872 declared, and decree and order (188) 
to sell said land to satisfy his judgment. That plaintiff was one 
of the signers of said note and a defendant in said action, and, as Harris 
was proceeding to sell his land under said judgment and to prevent his 
lands from being sold, he paid off and satisfied the Harris judgment, and 
now asks that the lot conveyed to the defendant Dora be subjected to the 
payment of one-third of the amount he paid said Harris. 

Defendants in their answer admit that the land was bought by Richard 
Holden, Jr . ,  as alleged; that Harris furnished the money and that said 
Richard took an absolute deed for the land, but in trust, first to pay 
Harris back the purchase money, and then in trust for his father Richard 
Holden, Sr., and that Richard, Sr., is dead and that Harris brought suit 
and recovered judgment as alleged. But they say that the defendants 
were not parties to this action and not bound by the judgment, and they 
deny that the defendant Dora agreed to pay anything on the Harris 
debt, or that she took her lot under any parol trust from her father. 
But on the contrary she took it free from any trust whatever and is now 
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the absolute owner thereof, free from any claim of the plaintiff thereon, 
and denies the plaintiff's right to recorer. 

The court submitted the following issues to the jury: 
1. Did Richard Holden leave any personal property qplicable to the 

debt of F. L. B. Harr is?  Answer: NO. 
2. If so, what was the value? Answer: None. 
3. What was the proportion in value of the tract conveyed to de- 

fendant Dora to the whole tract of 450 acres as conveyed? Answer: 
One-third. 

4. Did Richard Holden at  the time of his conveyance of the land to 
defendant Dora Strickland retain sufficient property to pay his 

(189) debts and available for that purpose? Answer: No. 
5 .  Did Richard Holden, Sr., convey the land to defendant 

Dora in trust to pay its proportion of the Harris debt as alleged in  the 
complaint ? Answer : Yes. 

6. Did Harris abandon his original trust on the land before the con- 
veyance of the land to the feme defendant? Answer: No. 

The case on appeal appears to set out the whole evidence. F. C. 
Holden, a witness for plaintiff, among other things testified under objec- 
tion of defendants, as follows: "I have settled my part of the Harris 
debt with my brother T. B. Holden. 1 paid him in land to the amount 
of $150. There was no money passed. When my father divided up the 
land he told me and T. B. Holden and Frank Green, who mas then my 
sister's husband, that the Harris debt had not been paid; that he wished 
to divide his land, and me must help him pay that debt. He  said he 
would do what he could, but if he could not pay it all we would have to 
pay the balance. This was the day the land was being run out for 
division. Xine mas run out before that time. Frank Green was my 
sister's husband and mas there to see how the lines were run. My sister 
was not there. I went home after the land was surveyed and was not 
present when the deeds were written;" and defendants'excepted. This 
is the only exception presented by the record, and the evidence above 
quoted and objected to seems to be all the evidence as to a par01 trust, 
as between Richard Holden, Sr., and the defendant Dora, except the 
testimony of W. R. Martin, in which he says : "I went over there to take 
probate of some deeds, and Richard Holden, Sr., in the course of a con- 
versation said something about he had divided up his lands and his 
children would have to pay the Harris debt." 

We do not think this evidence competent or sufficient to au- 
(190) thorize the court to submit the fourth issue to the jury, and if 

the defendants had asked the court so to instruct the jury, we 
wodd have sustained their prayer. But as no such prayer was made, 
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-we cannot consider this question as to whether there was any evidence, 
or any such evidence as should have been submitted to the jury. S. v. 
Kiger, 115 N .  C., 746. And we prefer to put our opinion upon facts 
admitted or not disputed rather than upon the exception to evidence 
which seems to have been immaterial and to have proved so little, if 
anything. 

I t  is contended that the judgment below should be sustained upon the 
doctrine of contribution, and Badger v. Daniel, 79 N. C., 372, is cited 
as authority for this position. But we do not think so. Nor do we think 
Badger v. Daniel supports this position. I n  that case the personal repre- 
sentative of Joyner, the debtor, as well as his devisees were made parties 
to the action. This being so-that is, the estate of Joyner being repre- 
sented-the matter of contribution was worked out. .But our case differs 
from Badger v. Daniel in several important and, Tve think, essential 
respects. The first is, as we have stated, in that case the personal rep- 
resentative of the debtor's estate was a party, and in  this case the per- 
sonal representative is not a party. And we think i t  a well settled rule 
ih this State that no assets of a deceased person can be applied to the 
payment of debts (where there is no lien) except by or through the 
personal representative, whether lands or personal effects. Tuck v. 
Walker, 106 W. C., 285; Nauney v. Holmes, 87 N.  C., 428; Murchison v. 
Williams, 71 N .  C., 135. Another distinction is that in Badger v. Daniel, 
the lands there subjected to the payment of the debts of the testator were 
willed to the defendants, other than the executor, and under the lam 
they were subject to the payment of debts; while in this case the lands 
of the defendant were not milled to her by the debtor, but were 
conveyed to her by deed awing the lifetime of the debtor, and (191)  
were not like the lands devised in Badger 2 % .  Daniel, subject to the 
payment of any debt due by Richard Holden, Sr., at the time of his 
death, unless the conveyance was made in fraud of such debt. They are 
not void as contended, but only voidable under the statute of 13th Eliza- 
beth, if conveyed in fraud of creditors. And this under our law can 
only be determined by or through the personal representatire. iVur- 
chison v. Williams and Tuck z.. Walker, supra. 

But i t  is admitted that Richard Holden, Jr . ,  bought the land and that 
Harris' money paid for it, and that Holden took a deed for the same 
under the express agreement to hold it in trust, first to repay Harris the 
purchase money, and then in trust for his father, Richard Holden, Sr. 

The fact that the land was bought and paid for with the money of 
Harris constituted Holden a trustee for Harris' benefit to the extent of 
the money paid, without the express agreement that he was to hold it in 
trust for Harris. York v. Landis, 65 N. C., 535;  Stallings v. Lane, 88 
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N. C., 214. And the equitable estate would have been in  Harris by 
operation of law. But in this case there was not only the trust the law 
created, but there mas an express trust that Richard Holden, Jr., should 
hold it, first to pay Harris' debt and then for his father. This being so, 
the equitable estate in said land was in  Harris until his debt was paid. 
Shelton v. Shelton, 58 N. C., 292; Shields v. Whitaker, 82 N. C., 516. 
And the fact that he surrendered the note given him by Richard Holden, 
Jr., and took the note of Richard Holden, Sr., and his three sons B. M. 
Holden, F. C. Holden and T. B. Holden, did not discharge the trust to 
him. Hyman v. Devereux, 63 N. C., 624; Ijames v. Gaithey, 93 N. C., 
358. But it did change the evidence of debt, and give him other addi- 

tional security therefor. Before this note was executed, neither 
(192) was Richard Holden, Sr., B. M. Holden, T.  B. Holden or F. C. 

Holden bound to Harris for the debt. But after that, they were 
all bound for the debt, and he might collect it out of either of them if it 
became necessary to do so. And though the case does not say so in  so 
many words, we think sufficient appears to show that this new note was 
given by Richard Holden, Sr., as principal, and his sons, as sureties, 
This being so, Richard, Sr., and then the lands were bound for this debt 
first; the sureties to the note were only bound as sureties, both to Richard, 
Sr., and to the land, which had already been dedicated to the payment 
of this debt. I n  other words, B. M. Holden, F. C. Holden and T. B. 
Holden were sureties to both Richard Holden, Sr., and also to the land. 
And Richard Holden, Sr., and the land were both principal debtors as to 
these sureties. And this being so, it would seem that as T. B. Holden 
had paid the debt of his principal, he would have the right to be reim- 
bursed out of the principal-the land. YorE v. Landis, supra; Nelson v. 

, Williams, 22 N. C., 118; Bade v. ,Tenkins, 64 N. C., 719; Matthews v. 
Joyce, 85 N. C., 258. 

But there is another view presented by the facts in  this case, which 
seems to us to sustain the plaintiff's right to recover as against the de- 
fcndants, and that is, the whole of the 450 acres of land was dedicated 
to the payment of the Harris debt. He  had the right to collect one-third 
of his debt out of the lot given to defendant Dora. And when the plain- 
tiff was compelled by judgment to pay Harris, he was subrogated to 
the rights of Harris. Bell v. Jaspel-, 37 N. C., 597; Pox v. Alexander, 
36 N. C., 340; Hawis  v. Harrison, 78 N. C., 202; Herom v. Uarshall, 
42 d m .  Dec., 447, and note; Ins. Co. v. Middleport, 124 U. S., 534. 
This being so, it seems to us the judgment below should be sustained. 

Affirmed. 

AVERY, J., concurring: The only testimony offered to subject 
(193) the land conveyed by the father to his daughter (now Mrs. 
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Strickland, then Mrs. Green) by deed absolute upon its face, with the 
burden of the trust, is that of the grantee's brother, and is as fol- 
lows : "When my father divided up the land he told me and T. B. Holden 
and Frank Green, who was then my sister's husband, that the Harris 
debt had not been paid; that he wished to divide up his land and we 
must help to pay that debt. He  said he would do what he could, but if he 
could not pay it all we would have to pay the balance. This was the 
day the land was being run out for division. Mine had been run out 
before that time. Frank Green was my sister's husband and .was there. 
My sister was not present. I went home after the land was surveyed, 
snd was not present when the deeds were written." 

It is an established rule of law that, in  order to the creation of a par01 
t r i z t  thereby, the declaration of a grantor must be made either prior to, 
or cotemporaneously with the execution of the deed, and must be suffi- 
ciently explicit and definite to indicate clearly what is the subject- 
matter of the trust, the extent of the charge or burden imposed and the 
purpose for which it is imposed. 1 Perry, Trusts, sec. 77. This princi- 
plc arises out of the very nature of a trust, which is an unexecuted use, 
and which, when created before the enactment of the statute of uses, by 
a deciar~tion accompwlying or preceding a feoffment, must have been 
so certain that the witnesses could bear in their memories such a clear 
aud determinate recollection of the conscientious duty devolved upon 
the feoffee, as would enable the ecclesiastical court to enforce it, had 
,cilxply said, when erecting monuments to indicate division boundaries, 
that  unless he should meantime discharge a certain debt, his children, 
who would be enfeoffed by him of shares unequal in quantity and 
value of his land, must pay it, without indicating in what pro- (194) 
portion, no court of conscience would have assumed to declare 
that his purpose was to require them to pay equal portions of the debt 
out of unequal bounties bestowed by him. This is but an illustration of 
the necessity for the rule that, while trusts attending the transmission of 
the legal estate by deed may be created by oral declarations, and while 
the proof need not be supported by testimony such as is required to con- 
vert an absolute deed into a mortgage (fi'hields u. Whitaker, 82 N. C., 
516), the courts will not attempt to enforce them unless the purpose of 
the grantor be clearly expressed. 1 Perry, supra, sec. 83. "Indeed 
(says Perry in  the section cited), courts require demonstration on the 
latter point, and the trust will not be executed if the precise nature of 
it (the subject-matter of the trust) and the particular persons who are 
to take as cestuis que trust, and the proportions in which they are to 
take, cannot be ascertained." The same rule as to ascertaining from 
the terms of the trust the certainty of the subject-matter and the manner 
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of disposition of the trust fund among those who are to receive it, 
obtains, whether the trust be declared orally or in  writing, and whether 
by devise or other writing, or by oral declarations made prior to, or 
accompanying the execution of a deed, and whether the trust is created 
for the benefit of children or in favor of creditors. I t  is competent to 
create a charge upon land to pay debts by declarations made a t  the same 
time and subject to the same limitations, as where the trust is raised to 
provide for children. 3 Pom. Eq. Jur., see. 1244 to 1248. I n  either 
case the declaration, in order to its enforcement, ought to show or in  
some way enable the court to ascertain either in what proportion the 
burden is to be borne by several holders of the legal estate, or in what 
ratio benefits are to be apportioned between cestuis que trust, as the 

case may be. Speaking of this subject, Lewin (Vol. 1, star page 
(195) 56 of his work on Trusts) says that a trust will not "be executed 

if the precise nature of the trust cannot be ascertained." Has 
the exact nature of the trust been determined in  this case? I d  certum 
est quod certum reddi potest. I t  has been found by the jury that the 
tract of land conveyed to the feme defendant was one-third in  value of 
the whole landed estate of her father. The purpose of the father there- 
fore to impose a charge of one-third of whatever debt was still due at  the 
time of his death, may be fairly implied from his language. This con- 
clusion is not reached without difficulty, but i t  is probably safe to rest the 
decision upon the principle that it was the expressed intention of Richard 
Holden, Sr., to charge all of the tracts of land conveyed to his children 
by voluntary deed with the debt for the purchase money unpaid at  his 
death, and that he could so charge it by declaration preceding or accom- 
panying the execution of the deed. 3 Pomeroy, supra. I f  her share is 
one-third, as the jury found, it is not inequitable to subject it to one- 
third of the debt still due, in furtherance of what appeared to be her 
father's purpose. I f  the amount of the charge in favor of the original 
creditor was one-third of the debt, then when her brother discharged the 
lien, mas he not subrogated p ~ o  tanto to the rights of the creditor against 
her?  I t  must be admitted, as already stated, that Richard Holden, Sr., 
could create and did create by his declaration a charge upon the whole 
of the land in favor of the creditor, and that charge could have been 
enforced by the creditor or his representatives. 2 Story Eq. Jur., p. 
589, see. 1244. 

If T. B. Holden was his father's surety and as such paid the whole 
of the debt, then the statute (Code, see. 2093 to 2096) gives him a 3-ight 
of action against cosureties at  law, and also such priority as the creditor 
would have had as a claimant against his father's estate. The 

creditor had a priority as an incumbrance, holding a claim that 
(196) must have been satisfied out of the land before it could have been 
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subjected to pay any claim against the grantee and before her title 
could be perfected. 19 A. & E.,  84; Sbbott's Law Dictionary-Priority. 
I f  by virtue of the declaration a charge was created in fa1-or of Harris, 
the creditor, then T. B. Holden, on payment of that debt, constituting 
the charge and having priority over other claims, was, as surety, subro- 
gated in equity to the rights of the creditor, arising either out of any 
prior lien or indemnity in his favor, against the land conveyed to the 
feme defendant (Peebles v. Gay, 115 N. C., 38) and was entitled to 
recover one-third of the debt, which he paid as surety of his father, from 
the femc defendant as the holder, subject to the charge imposed by her 
father upon the one-third in value of the land burdened with the debt, 
which he conveyed to her. I t  seems to have been conceded, if it did not 
appear positi~ely, that T. B. Holden mas, though nominally a principal, 
in reality the surety of his father. Welfccre 2'. Thompson, 83 N. C., 
276. For the reasons given, I think the judgment should be affirmed. 

CLARK, J.) concurring: Richard Holden died leaving an indebtedness 
or the balance due on purchase money for land and no personal property 
applicable to his debts. Prior to his death he had divided this land, the 
sole property he had, among his three children, one of whoni is the de- 
fendant, and conveyed it to them by deed. The jury find that Richard 
Holden at  the time of these conveyances by him did not retain sufficient 
property to pay his debts and a~ai lable  for that purpose and that the 
defendant received one-third of the land in value. The deeds on their 
face express that they are made in consideration of natural love and 
affection and it is admitted that there was no valuable considera- 
tion. (197) 

Harris brought an action on the bond for the purchase money 
against the executor of Richard Holden and obtained judgment for the 
amount due. with a decree that the one-third of the land conveyed bg 
Richard Holden to the plaintiff should be subject to payment of the 
debts because i t  was a voluntary deed and void as to creditors. The 
plaintiff paid off said judgment and his brother has repaid him one- 
third, and this is a proceeding to subject that third of the land which is 
in possession of the defendant to the repayment of the other third. 

The jury find as a fact that when Richard Holden conveyed this third 
of the land to the defendant i t  was expressly charged with the duty of 
paying its one-third of the Harris debt. This should be conclusive. 
But if we put that entirely on one side, this would still he so by opera- 
tion of law without any agreement, on two grounds: 

First. I t  is alleged in the complaint and is submitted in the anslver 
that the indebtedness to Harris was secured by the conveyance of the 
land to a trustee to pay the purchase money and afterwards to  convey 
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to Richard Holden. The trustee having died, a decree was made in-an 
action brought by Richard Holden against the widow and heirs at law 
of the trustee for a conveyance to Richard Holden, but the creditor 
Harris was not a party to that proceeding and was unaffected by it. 
His  Honor also correctly instructed the jury that the trust in favor of 
the creditor was not abandoned. His taking a new note for the balance 
due and unpaid on the purchase money, in the absence of evidence to 
show such an intention, was not an abandonment of the security. 
H y m m  v. Devereus, 63 N. C., 624. One part of the trust property hav- 
ing paid the debt, this part which passed without any consideration to 

the defendant is chargeable to contribute its pro rata. Adams 
(198) Eq., 570; Stanly v. Stocks, 16 N, C., 318. 

Secondly. The conveyances to the three children being entirely 
voluntary, were void as to creditors, since property sufficient and avail- 
able to pay his debts was not retained by the father. Each share so con- 
veyed is liable for its proportionate part of the debt, and as the plain- 
tiff's share has by decree of a court been subjected to the payment of 
the whole debt, he is clearly entitled to be reimbursed by a decree sub- 
jecting the one-third of the land conveyed to the defendants to an order 
of sale for the repayment of the one-third of the debt for which the de- 
fendant's share was chargeable and which plaintiff has been heretofore 
forced to pay under the orders of the court. This would be so if the de- 
fendant had been a devisee. Badger v. Daniel, 79 N. C., 372, 382; 
Green v. Green, 69 N .  C., 25; 4 A. & E., 11 ;  Taylor v. Taylor, 48 Am. 
Dec., 400; Schermerhorn v. Barhgdt, 9 Paige, 28; Clozves v. Dickerson, 
5 Johns. Ch., 235. And she is in no better position as one of the grantees 
of the father under a depd void as to creditors. This vien~ renders 
the exceptions taken immaterial, and if there was error, as to which i t  
is unnecessary to intimafa any opinion, such error was harmless. 

Affirmed. 

Cited: Cobb .T. Edwards, 117 N. C., 247; Turner v. Lumber Co., 119 
N. C., 400; S. v.  illoore, 120 I?. C., 578; 8. v.  Wilson, 121 X. C., 657; 
Owens v .  Williams, 130 N .  C., 168; Davison v. Gregory, 132 N .  C., 
396; Pharr v. R. R., ib., 422; Gaylord v. Gaylord, 150 N.  C., 237; 
Hobbs v. Cashwell, 152 N.  C., 190; McWhirter a. McWhirter, 155 
N.  C., 147; Liverman v. Cahoon, 156 N.  C., 207; Anderson v. Har- 
rington, 163 N.  C., 143; Barnes v .  Fort, 169 N. C., 434. 
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Mortgage of Wife's Land for Improvement of Land-Curtesy. 

Where a feme covert, with the consent of her husband, mortgaged her separate 
real estate to secure money borrowed upon the joint note of herself and 
husband to improve the land, and upon the death of the wife the land is 
sold upon the petition of the surviving husband and the heir of the wife, 
the curtesy interest should not be charged with the debt, but the debt 
should first be paid out of the entire proceeds, and the curtesy interest 
ascertained and paid from the surplus. 

Ex parte petition for the sale of land, heard before the clerk of the 
Superior Court of WAYNE. 

I t  appeared that Lilly W. Freeman, being the owner of a lot in Golds- 
boro, executed a mortgage with her husband to recover a note for $1,000 
for money borrowed to improve the lot which, upon her death, descended 
to her only child, the infant petitioner. I t  appearing to the interest of 
the parties that a sale should be made at  $2,750 it was so ordered, and 
Bynum,  J., a t  chambers, rendered the following judgment: 

I t  appearing to the court that Lilly W. Freeman died leaving per 
surviving R. M. Freeman, Jr., her son and only heir at law, and R. M. 
Freeman, her husband, and that during her life she and her said hus- 
band executed the note and mortgage set out in the petition; that the 
debt had not been paid, but was due and owing at the time of her 
death, and it appearing that the said R. M. Freeman is tenant by the 
curtesy, it is therefore adjudged: 

I. That the debt and mortgage is a lien on the entire property. 
2. That the curtesy interest of the said R. M. Freeman is liable (200) 

first to pay the indebtedness. 
3. The clerk will therefore ascertain what is the cash value of 

the interest of the said R. M. Freeman in the said house and lot at  the 
date of the decree for sale and apply so much of the money due him as 
tenant by the curtesy as nlay be necessary to pay off and discharge said 
debt and interest, the balance to be paid to him. 

4. I f  there be not enough found to be due him as tenant by the 
cnrtesy to pay said debt, then the balance necessary to pay the same to 
be paid out of the amount due to R. M. Freeman, Jr., as heir at law of 
Lilly W. Freeman. 

From this judgment the petitioner (R. M. Freeman) appealed. 

Aycock & Daniels for R. M. Freenzan. 
i\ro counsel contra. 

AVERY, J. The note being in form a joint contract of husband and 
119 
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wife was, within the meaning of the statute, executed with his written 
consent. Farthilzg v. Shields, 106 8. C., 289; Flaum v. Wallace, 103 
N .  C., 296. While she did not specifically charge her separate personal 
estate or enter into a contract in any way inforceable against her by 
merely signing such a note as is described in the record sent up, she did 
afterwards bind the land conveyed in  the mortgage deed executed by 
her husband and herself. Farthing v. Shields, supra, at p. 299; Thurber 
v. LaBoyue, 105 N.  C., 301; Williamzs v. Walker, 111 N.  C., 604. She 
might have so encumbered her own land to secure a debt of the husband 
created for and inuring solely to his benefit. Sfhin.rz v. Smith, 79 N .  C., 
310; Newhart v. Peters, 80 N.  C., 166. 

Here however it is found as a fact that the money which was 
(201) the consideration of the note, was paid to her and was expended 

by her in building a house which, of course, enhanced the value of 
the land sold. I t  was competent and pertinent as between the parties 
interested to inquire into the consideration. F7aum v. Wallace, supra; 
Jeffries v. Green, 79 N .  C., 330. 

The wife died, leaving as her only heir at law the infant petitioner, 
R. M. Freeman, Jr., who, with his next friend appointed by the court, 
joins his father, R. M. Freeman, tenant by the curtesy, in the petition 
to sell the land. The sole question presented by the appeal is whether 
the mortgage debt, which is a Iien upon the land, is to be first discharged 
out of the purchase-money arising from the sale of the land, and then 
the present value of the husband's life estate in the residue ascertained 
and paid to him, or whether the present value of his life estate in the 
whole fund is to be first determined and the whole, or so much of i t  as 
may be necessary, applied to the payment of the debt in exoneration of 
the interest of the heir at law. The wife was not surety for the husband 
and her infant heir at lam cannot invoke the aid of the principle ap- 
proved in Weil v. Thomas, 114 N.  C., 197, for the reason that his 
mother did%ot mortgage her land to secure a debt created by the husband 
for his own benefit, but to procure money to be expended on the im- 
provement of her separate real estate. The right of the wife to secure 
the payment of money expended in the improvement of her ovrn land by. 
conveying it by a mortgage deed, in which the husband joins and tvith 
privy examination of herself, cannot be questioned, as was said by the 
present Chief Justice in Jefries v. Greez, supra, "except upon the 
theory that a feme covert cannot sell or charge her separate estate for 
her own benefit or the improvement of her own property." 

The consideration of the debt having inured to the enhance- 
(202) ment in value of the very tract of land now sold, it would be 

inequitable, when the purchase-money comes into court for di- 
vision between her husband, as tenant by the curtesy, and her heirs at  
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law, to devote so much of i t  as is due him in lieu of his life estate to the 
payment of the unpaid balances on the note, on the ground that she, as 
surety, had pledged her property for his debt. Atkinson, v. Richardson., 
74 N .  C., 455. Such a ruling would be founded upon a theory clearly 
contradictory of the facts explicitly found by the court as the basis of 
the decree. 

For  the reasons given the judgment must be reversed and judgment 
entered below in accordance with this opinion. 

Reversed. 

Cited: B. & L. Asso. v. Black, 119 N .  C., 327; Harrington v. Rawls, 
136 N. C., 68. 

GOLDSBORO STORAGE AND WAREHOUSE COMPANY v. 
B. L. D U K E  ET AL. 

Landlord and Tenant-Lessor and Lessee-Notice of Intention to 
Cancel Lease-Withdrawal. 

Where a lessor, under a power contained in the lease, gives notice to lessee 
of his intention to cancel the lease and take possession at the end of 
thirty days, for nonpayment of rent, such notice is not an offer which 
may be accepted by the tenant and thus made irrevocable, but the lessor 
may withdraw it and sue for the rent. 

ACTION tried at  October Terni, 1894, of WAYNE, before Bynum, J., 
and a jury. 

The action was brought to recover installments of rent reserved on a 
lease of certain warehouse property in  Goldsboro by the plaintiff 
to the defendant B. I;. Duke, which became due 1 December, 1893, (203) 
and 20 January, 1894. 

The clause of the lease upon which the controversy arose is as follows : 
"On failure of said B. L. Duke to pay said rents when due, said 

Storage and Warehouse Company shall have power to terminate this 
lease, and shall have a right of entry and possession to said leased prop- 
erty at  the expiration of thirty days after a notifica.tion of said B. L. 
Duke of such neglect to pay any semi-annual payment." 

On 1 December, 1893, the plaintiff notified the defendant B. L. Duke 
and the other defendants to whom he had made a general assignment for 
the benefit of creditors, that the installment of rent due 1 December, 
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1893, was due and unpaid, and that unless the same should be paid on 
or before 20 January, 1894, the pIaintiff would under the powers 
reserved in the lease enter upon the property and take possession of the 
same. 

On 26 December, 1893, the defendant trustees sent to the plaintiff 
their reply as follows : 

"Your agent, Mr. Peterson, was in this city 19 December and made 
us a proposition in regard to the warehouse which we cannot accept. 
We at the same time recognize your right to enter and take possession 
of the property and terminate the lease." 

On 30 December, 1893, the plaintiff wrote to defendants withdrawing 
the notice of 19 December, 1893, and notifying them that i t  would not 
insist upon a forfeiture of the lease nor reenter upon the property, but 
would insist upon the payment of the rent accrued and accruing. 

I t  was i n  evidence that no offer to surrender possession of the prop- 
erty to plaintiff or tender of the keys was made to plaintiff until after 
30 December, 1893. I t  was also in  evidence that the plaintiff has never 

been in possession of the property since the execution of the lease. 
' 

(204) There was evidence that defendants used the leased property for 
storage of cotton after January, 1894, and until June, 1894. 

The following issues were submitted to the jury: 
1. Was the lease mentioned in the complaint terminated? 
2. I f  so, when ? 
3. What amount is plaintiff entitled to recover? 
His  Honor charged the jury that upon the whole evidence, if they 

believed i t  they should find the first issue ('Yes," the second "20 Decem- 
ber, 1893," and the third "From the defendant Duke $702.90, with 
interest," etc. Plaintiff excepted to the instructions and appealed from 
the judgment which was given on the verdict rendered in  accordance 
therewith. 

Bycock & Daniels for plaintif.  - 
Fuller, Winston & Fuller for defendant. 

CLARE, J. This case is governed by Patrick v. R. R., 93 N. C., 422. 
The notice is not an offer which the lessee could accept and thereby make 
irrevocable. I t  was a notice of proposed action under the contract which 
by its terms the lessee could avoid by payment i n  30 days of the rent 
due. The recall of the notice is not an attempted renewal of an ended 
contract by the withdrawal of a notice in pursuance of which it might 
soon have ended. Patrick v. R. R., supra, p. 428. 
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I t  is not necessary to repeat the strong reasoning of Smi th ,  C. J., in  
that case. The notice could have been withdrawn a t  any time before 
the day named for it to take effect. I t  was vox emissa sed non  irrevo- 
cabilis. 

;h:rror. 

. Practice-Judgment, Appeal from No t  Perfected-Res Judicata. 

Where the court below affirmed on appeal a judgment of the clerk in a pro- 
ceeding before the latter to set aside a special proceeding for the sale of 
land, and an appeal was taken from said judgment of affirmance but was 
not perfected, a subsequent motion to divide the action was properly over- 
ruled, the matters involved being res judicata. 

ACTION instituted before the clerk of the Superior Court of WAYNE 
to set aside the decree in a special proceeding under which lands of the 
feme plaintiff's ancestor had been sold, and heard at  January Term, 
1895, of WAYNE, before Winston,  J .  

Allen & Dortch for defendants. 
N o  counsel contra. 

PER CURIAM: Special proceeding in which defendants demurred to 
complaint filed before the clerk. The clerk sustained the demurrer and 
ordered that the proceeding be dismissed. On appeal Judge Bynum on 
3 July, 1894, sustained the ruling of the clerk. From this last judg- 
ment the plaintiffs appealed to the Supreme Court, but did not perfect 
the appeal. At September Term, 1894, of WAYNE plaintiff moved, be- 
fore Winston,  J., for leave to divide the action into two. The court 
refused the motion on the ground that the matters involved in  the con- 
troversy were res adjudicata. 

The judgment of the court below is 
Affirmed. 
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(209 
S. A. ShLXtOK TO USE OF J .  T. ROGERS v. D. H. McLEAN. 

Justice's Judgment-Rehearing-Statute of Limitations. 

1. While a new trial cannot be granted by a justice of &he peace, a rehearing 
may be allowed in certain cases mentioned in section 846 of The Code. 

2. Where a judgment was rendered by a justice of the peace, and upon a 
rehearing granted by him a similar judgment mas rendered, the statute 
of limitations began to run from the date of the latter, the first judgment 
having been vacated. 

APPEAL from a justice's judgment, tried before Bynum, J., and a 
jury, at the November Term, 1894, of HARNETT. 

Long, a witness for the plaintiff, testified that he was a justice of the 
peace during the year 1887. That on 12 April, 1887, he rendered a 
judgment in favor of S. A. Salmon against defendant D. H. McLean, 
on a note for the sum of $171.67; that he had a rehearing of the case 
on 2 May, 1887, and again gave the same judgment. 

Upon his cross-examination, witness testified that he did not remem- 
ber whether the application for the rehearing was made by the defendant 
within ten days after 12 April or not. Rehearing mas on .2 May, and 
the judgment rendered that day. 

S. A. Salmon testified that he transferred the judgment to plaintiff 
J. T .  Rogers and that he was the owner of it. 

Plaintiff then introduced the docket of Long, the justice of the peace, 
which showed the judgment rendered against D. H.  McLean in  favor of 
S. A. Salmon on 12 April, 1887, with a rehearing granted 2 May, 1887, 
and a judgment for same amount on 2 May, 1887; that the judgment 
was on a bond for money, and i t  also showed a transfer of the judgment , 

to J. T. Rogers. 
The defendant introduced the summons in the case, which was 

(210) dated on 30 April, 1894. 
1. Plaintiff insisted that the date of the judgment was 2 May, 

and that he was not bound by the statute of limitations. 
2. That if the judgment of 12 April mas the judgment, there n7as a 

suspension of the judgment by the order to rehear, and that that time 
should not be counted against him, and that that would not make the 
seven years. 

The court instructed the jury that a justice's judgment was barred 
by a lapse of seren years, and that the true date of the judgment was 
12 April, 1587; that the statute of limitations began to run then, and 
that if they found more than seven years had elapsed from that time 
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until this suit was begun, which was 30 April, 1894, they should answer 
the issue as to the bar of the statute "Yes," otherwise ('No." 

There was a verdict for  the defendant, and from the judgment thereon 
plaintiff appealed. 

L. B. C h a p i n  for plaintif f .  
T .  M .  A r g o  a,nd F .  P. Jones  for defen'dant.  

CLARK, J. A new tr ial  cannot be granted by a justice of the peace 
(The Code, 865)) but i n  the cases mentioned i n  T h e  Code, 845, a rehear- 
ing may be allowed. Froneberger v. Lee,  66 N. C., 333; Gambi l l  v. 
Gambil l ,  89 N.  C., 201; Guano  C o m p a n y  v. Bridgers ,  93 N.  C., 439. 
Though the judgment was first rendered 12 April, 1887, a rehearing 
was granted and the new judgment was rendered 2 May, 1887. The 
statute r a n  from the 2 N a y  because the first judgment was vacated by 
the rehearing.  his action was begun 30 April, 1894, which was within 
the seven years limited by statute. Code, sec. 153 (1). The defendant 
has no ground to complain, for the rehearing nTas granted on 
his motion. I n  instructing the jury that  the judgment was (211) 
barred, there was 

Error .  
, 

R. E. L E A V E I L  v. WESTERN UKION TELEGRAPH COMPANY. 

T e Z e g m p h  Companies-Telegraph Cornmiss io~~-I l legal  R a t e s  of 
Charge for Xervice-Discriminatian. 

1. Where a telegraph company has a continuous line between two points in 
this State, the fact that, in transmitting it, it  sent the message over the 
lines of another company does not excuse its violation of the rate pre- 
scribed by the Railroad Commissioners for the transmission of a message 
sent Aver the lines of one company. 

2. I t  is the duty of a telegraph company to have sufficient facilities to transact 
all the business offered to it for all points a t  which it has offices, since it 
is not a mere private duty but a public duty which its franchise authorizes 
it to perform. 

3. A contract whereby a telegraph company gives to a railroad company a 
preference of business over its line to the exclusion of others is an illegal 
discrimination and cannot excuse the telegraph company for using the line 
of another company in the transmission of a message between two points 
in this State between which it has a continuous line. 

COMPLAINT heard before the Railroad Commission, i n  Raleigh, on 13  
November, 1894. 
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The complaint was filed 21 August, 1894, alleging a violation of the 
tariff rate prescribed by the Commission for the transmission of tele- 
graphic messages. 

The plaintiff alleged that 17 August, 1894, he delivered a ten-word 
message to the defendant at Wilson, N. C., to be transmitted to 

(212) Edenton, N .  C., and was required by the defendant to pay fifty 
cents for the transmission of the message, and that this was a 

violation of the rate prescribed by the Railroad Commission of North 
e Carolina. 

The defendant answered the complaint on 31 August, 1894, through 
its General Superintendent, J. B. Tree, alleging that the "telegraphic 
tolls from Wilson, N. C., to Norfolk, Va., are twenty-five cents for ten 
words, and the rate from Norfolk, Va., to Edenton, N. C., is twenty-five 
cents, making a total of fifty cents. The message was sent via Norfolk 
because it is the only telegraph route by TI-hich the business addressed to 
Edenton can be handled and turned over to the Elizabeth City and 
Norfolk Telegraph Company, at Norfolk, Va., as the Western Union 
Telegraph Company has no commercial office a t  Edenton, N. C." 

The Commission found the facts and adjudged: 
(217) 1. That the telegraphic office at  Edenton, on the line of the 

Norfdk Southern Railroad, is under the control of the de- 
fendant, and that the operator in said office, although employed by the 
said railroad company, is the agent and operator of the defendant. 

2. The telegraphic message transmitted by the defendant over said 
line of the Norfolk Southern Railway Company from or to Edenton, 
to or from Wilson, or any other point in North Carolina, does not con- 
stitute commerce between the states, although traversing another state 
in the route, and is subject to the rates prescribed by the Commission. 

3. That defendant cannot be heard to say that i t  did not send 
(218) the message mentioned in this case over its own line from Norfolk 

to Edenton. 
4. That the charge of fifty cents mentioned in  this case was in viola- 

tion of the rates prescribed by the Commission. 
Wherefore, i t  is adjudged by the Commission, and so ordered, that 

defendant refund to plaintiff the sum of twenty-five cents, the excess 
above the rates allowed by law, and that said defendant desist from 
further violation of the rates prescribed by the Commission for trans- 
mission of messages from Wilson to Edenton. 

From this judgment defendant prayed an appeal to the Supreme 
Court. 

(220) Attorney-General  for plaintif f .  
Rober t  S t i les  for defendant .  
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CLARK, J. I n  Express Co. v. R. R., 111 N. C., 463, this Court affirmed 
the constitutionality of the act (chapter 320, Acts 1891) establishing the 
Railroad and Telegraph Commission. I n  Nayo v. Telegraph Co., 112 
N. C., 343, it sustained the power of such Commission under section 26 
of said act, to establish rates for telegraph companies. I n  R. R. Conz- 
mission v. Telegraph Co. (Albea's case), 113 N. C., 213, the Court held 
that telegraphic messages transmitted by a company from and to points 
i n  this State, although traversing another state in the route, do not 
constitute interstate commerce, and are subject to the tariff regulation 
of the commission. I n  this it followed the unanimous opinion of the 
Supreme Court of the United States, delivered by Fuller, C. J., in R. R. 
v. Penlzsylvania, 145 U. S., 192. To the same purport is Camphell c. 
R. R., 86 Iowa, 587. 

I n  the present case the Commission find as a fact that "the defendant 
has a continuous line by which messages may be transmitted from 
Wilson to Edenton and other adjacent points in North Carolina (221) 
but this line traverses a part of the State of Virginia, passing 
through the city of Norfolk;" and it properly holds upon the evidence 
"that the telegraph office at  Edenton is under the control of the defend- 
ant, and the operator, though employed by the railroad company, is the 
agent and operator of the defendant." I t  necessarily follows from this 
state of facts that as the defendant could have sent the message the whole 
distance over its own line, it cannot be heard to say that it did not do 
what it ought to hare done and thus collect 50 cents for the message 
instead of 25, as allowed by the commission tariff. The defense 
set up, that in fact i t  only carried the message to Norfolk and then paid 
another company to forward i t  to Edenton, cannot be rmegarded when i t  
might itself have completed the delivery of the message. The defendant 
seeks to excuse itself on the plea that i t  has only one wire to Edenton, 
and that this is fully occupied at  that office by the work i t  does for the 
railroad company. But it is the duty of the telegraph company to have 
sufficient facilities to transact all the business offered to it for all points 
at which it has offices. I f  the press of business offered is so great that 
one wire or one operator at  a point is not sufficient i t  is the duty of the 
company to add another wire or an additional employee. I t  is not a 
mere private business, but a public duty which the defendants by their 
franchise are authorized to discharge. I t  is further to be noted that in  
giving to the railroad company the preference in the use of their line 
to Edenton, while at other points, as Moyock, Centreville and Hertford 
on the same line, the pulc!ic is admitted to the use of the wire, the defend- 
ant is making a forbidden and illegal discrimination in  favor of one 
customer and against the public at large, as mas intimated in Alberr's 
case, supra, 113 N. C., on page 226. The findings of fact and evi- 
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LEAVELL IJ. TELEGRAPH Co. 
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(222) dence are fuller, and present a somevhat different and stronger 
case against the defendant than in dlbea's case. By section 11 

of the defendant's contract with the railroad company the defendant 
remains owner of the telegraph line to Edenton, N. C., and its belong- 
ings which are to remain "part of its general telegraph system" and "to 
be controlled and regulated by the telegraph company." Section 3 of 
the contract g i ~ e s  the railroad messages precedence over commer&ul 
business, but stipulates that when railroad business shall require the 
exclusive use of one wire the telegraph company shall on sixty days notice 
furnish material for a second wire, which second wire shall be used for 
railroad business exclusively, and such commercial business as can be 
done without interfering with railroad business. Section 6 provides that 
where the railroad company shall open offices, the operators "acting as 
agents of the telegraph company" shall receive such commercial and 
public telegrams as may be offered, collecting rates prescribed by the 
telegraph company, and render monthly statements and pay over the 
receipts to the telegraph company. Section 7 provides that whenever 
the volume of business at any point justifies it, the telegraph company . 
shall put in  an additional operator. I t  will be thus seen that the line 
to Edenton is an integral part of the defendant's general telegraph 
system. I t  is only by virtue of its franchise as a, telegraph company 
that it can operate its line to Edenton at all. I t  cannot discriminate at 
that point in  favor of or against any customer. I t  cannot snbtract itself 
from obedience to the rates prescribed by the authority of the State, act- 
ing through the Commission, by a contract giuing one customer, the rail- 
road, preference in business and pleading that such business occupies 
the only mire i t  has. The discrimination is itself illegal. Besides, if it 
were not, the small cost of an additional wire, which it is common lmoml- 

edge does not exceed ten dollars per mile, furnishes no ground to 
(223) exempt the defendant from furnishing the additional facility to 

do the business for all. The charge of a double rate between 
Edenton and other points in North Carolina is a far  heavier imposition 
upon the public than the cost of the additional wire to defendant. and is 
just the kind of burden and discrimination which the Commission was 
established to prevent. I n  AZbea's case, supra, no commercial message 
was tendered, and the point now decided was not presented by the record. 
The ruling of the Commission is in all respects 

Affirmed. 

Cited:  CaZdwelZ v. Wilson,  121 N. C., 474; Pate v. R. R., 122 N.  C., 
881; Corporation Commission, 127 N.  C., 288; Telephone Co. v. Tele-  
phone Co., 159 N .  C., 14; Speight  v. T e l .  Go., 178 N. C., 150. 
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ELIAS CARR v. OCTAVIUS COKE, SECRETARY OF STATE. 

Statutes-Enactment-Ratification-Presiding Oficers' Signatures 
Braudulently Procured or Aflxed Through Histake. 

When it appears that a bill has been duly signed by the presiding officers of 
the two Houses of the General Assembly, declaring it to have been read 
three times in each House, the courts cannot go behind such ratification 
to inquire whether it mas fraudulently or erroneously enrolled before it 
had been passed after the requisite readings by each House, although the 
Journals do not show that it was so passed. 

AVERY and CLARK, JJ., dissent, argzcendo. 

ACTION by Elias Carr against Octavius Coke, Secretary of State, for 
n mandamus, etc., heard before Starbuck, J., at April Term, 1895, of 
WAKE. 

Complaint was as follows : 
The plaintiff, in  behalf of himself and all other citizens of tl-re (224) 

State of North Carolina, complaining, alleges : 
1. That defendant is Secretary of State of North Carolina, and by 

virtue of his office has the custody of all the acts passed by the Legisla- 
ture of 1895, or ~vhich purport to have been passed by it. 

2. That it becomes his duty by law to deliver certified copies of said 
acts to the Public Printer of said State for printing and publication. 

3. When so printed and published, they become presumptive evidence 
that they are laws duly and constitutionally enacted. 

4. On 13 March, Anno Donzini 1895, a bill mas signed by the Presi- 
dent of the Senate and Speaker of the House of Representatives in the 
Legislatu're of North Carolina at its last session, in the presence of each 
House, and purports to have been ratified upon that day, which reads as 
f o11o\vs : 

AN -4CT T O  REGULATE BSSIGIVMENTS AND OTHER OONVEYARCES O F  LIKE 

NATURE IN NORTH CAROLINA. 

The Gelzeral Assembly of Torth Carolina do enact: 
SECTION 1. That all conditional sales, assignments, mortgages or deeds 

of trust, which are executed to secure anv debt, obligation, note or bond 
which gives preferences to any creditor of the maker, shall be absolutely 
void as to existing creditors. 

SEC. 2. That all laws in  conflict with this act are hereby repealed. 
SEC. 3. That this act shall be in force from and after its ratification. 
Ratified 13 March, 1895. 

5. The said bill, as this plaintiff is informed and believs, was 
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(225) not enacted a law in accordance with the provisions of the Con- 
stitution of this State. 

6. The Journals of both Houses of the Legislature show that it was 
not read three times in either House. 

7.  The Journal of the Senate show that i t  was never read before that 
body and never passed any reading in it. 

8. The Journal of the House of Representatives shows that i t  was 
introduced in  that body and referred to a committee. The said com- 
mittee reported it back to the House with an amendment and is silent 
as to its passage; the bill was laid on the table on its second reading in 
that body on 12 March, Anno Domini 1895. This appears also in the 
entries upon the calendar of bills of the House. 

9. The bill is marked and stamped "Tabled 12 March, Anno Domini 
1895. " The affidavits of Ellington are hereto attached and prayed to be 
taken as a part hereof. 

10. I t  is now deposited among the tabled bills in  their proper recep- 
tacle in Ghat is known as the old State Library in the Capitol. 

11. By some means unknown to this plaintiff, but which he is in- 
formed and believes to be fraudulent, the said bill was enrolled by some 
person to this plaintiff unknown, in the office of the Enrolling Clerk and 
signed by mistake by the President of the Senate and Speaker of the 
Jiouse of Representatives upon the day upon which i t  purports to have 
been ratified. 

12. The copy of the enrolled bill purporting to have been ratified, as 
above stated, is now in the custody of the defendant, the Secretary of 
the State of North Carolina. 

13. The said defendant, in performance of the duty by law .imposed 
upon him, is compelled to deliver for printing and publication to the 
Public Printer of this State a certified copy of said fraudulent act to be 

published and printed as an act of the Legislature of 1895, unless 
(226) restrained from so doing by order of this court. 

14. The said defendant now threatens and declares his inten- 
tion to so deliver a certified copy of the said fraudulent act to the Public 
Printer to be published and printed as aforesaid. 

15. The act when so printed and published becomes presumptively an 
act of the Legislature, duly enacted and a valid law of the State. 

16. This plaintiff is informed and believes that after such printing 
and publication there is no legal method by which such presumption 
can be rebutted in the courts of this State, as long as said act remains 
in the custody of the Secretary of said State, filed with the acts of the 
Legislature legally passed by it. 

17. The plaintiff is a resident and citizen of the State of North Caro- 
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lina and owns property within said State over and above his homestead 
and personal property exemptions; he proposes to reside i n  said State 
hereafter, and he in common with many other citizens will be injured in 
his right of alienation of his property if said fraudulent act of the 
Legislature is printed and published in the manner above stated or 
remains in the custody of the said Secretary of State, filed with acts of 
the Legislature as above set forth; that he is a creditor of debtors who 
are indebted to others, and will be deprived by the said act of the right 
to secure debts so due him by mortgage, conditional sales, deeds of trust 
or assignments, unless the relief prayed for in  this complaint is granted. 

18. That a summons, together with a copy of this complaint, has been 
served on defendant in  this action. 

Wherefore, the plaintiff prays that an order be made by this court 
directing said defendant Secretary of State to show cause why a peremp- 
toky mandamus shall not be issued against him to compel him to 
remove the said act from the files of the law required to be kept (227) 
by him, and why he should not be enjoined from delivering a 
certified copy of said act to the Public Printer of this State to be 
printed and published as a law of this State. And the plaintiff further 
prays that the said defendant may be restrained in  the meantime from 
delivering a certified copy of said act to the Public Frinter to be printed 
and published as aforesaid, and demands such other and further relief 
as the court may adjudge that he is entitled to  i n  the premises, and 
asks that this complaint may be treated as an affidavit for the purpose 
of obtaining the temporary restraining order for which he prays. 

The following affidavit was attached to the complaint : 
J. C. Ellington makes oath that he is State Librarian of the State of 

North Carolina and u7as such at the time of the searches mentioned 
below. 

That on or about the ---- day of March, 1895, after the Legislature 
adjourned, and several times thereafter, he made most diligent and 
thorough search in  the office of Enrolling Clerk of the last General As- 
sembly of North Carolina for the document from which the paper now in 
the office of the Secretary of said State was copied, which purports to be 
an act to regulate assignments and other like conveyances in  North Caro- 
lina and to have been ratified on 13 March, 1895, and that the same 
could not be found and has not since been found therein. 

H e  further inaketh oath that he has carefully examined the calendar 
of the Senate of the last General Assembly of North Carolina for the 
entire session and i t  contains no reference to,,or mention of said bill 
or act, either by number or title of any similar bill. 
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H e  further maketh oath that he has most carefully examined the 
Journal of the proceedings of the House of Representatives of 

(228) the said General Assembly from 20 February, 1895, to 13 Xarch, 
1895, both inclusive, said Journals being deposited in  the office 

of, and now in the custody of, the Secretary of State of North Carolina, 
and that he found the following entries on the Journal of the proceed- 
ings of the said 20 February (see page 12, House Journal, 20 Feb- 
ruary, 1895) : 

INTRODUCTION OF BILLS. 

By Mr. Smith, of Stanly, H. B. 1018: A bill to be entitled an act to 
regulate assignments. Referred to the Finance Committee. 

That he finds nothing else on said Journal of that day touching the 
said bill or act, or any similar bill or act. 

H e  further maketh oath that he found on the Journal of the proceed- 
ings of said House 011 21 February, 1895, the following entries (see 
page 8, House Journal, 21 February, 1895) : 

By Mr. Hileman, from the Committee on Finance : H .  B. 1018. A bill 
to be entitled an act to regulate assignments, with a favorable report. 

That he finds nothing else on said Journal of that day touching the 
said bill or act, or any similar bill. 

He  further malieth oath that he found on the Journal of the proceed- 
ings of said House on 28 February, 1895, the following entries (see 
House Journal, 28 February, 1895) : 

On motion of Mr. Smith, of Stanly: H.  B. 1018. A biII to regulate 
assignments is made the special order for 8 :30 p.m. Friday. 

That he found nothing else on the Journal of that day touching said 
bill or act, or any similar bill or act. 

He further maketh oath that there is no entry on said Journal 
(229) of any act concerning the said bill or any similar bill on the 

Friday for which it was made a "special order." 
H e  further maketh oath that he found on the Journal of the proceed- 

ings of said House on 13 March, 1895, being the day of final adjourn- 
ment, the following entry: 

Mr. --------------, from the Committee on Enrolled Bills, reports 
the following bills and resolutions as properly enrolled, which were duly 
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ratified and sent to the office of the Secretary of State: ''An Act to 
Regulate Assignments." 

That there are no other entries on the days referred to nor on any 
other day between 20 February and 13 March, 1895, except those men- 
tioned, touching said bill or act, or any similar bill or act. 

H e  further maketh oath that he has carefully,examined the Journal 
of the Senate of the last General Assembly for the corresponding dates, 
and that he finds no reference to said bill or any similar bill either by 
number or title, and that the same doth not appear on said Journal 
among the bills reported as "enrolled and ratified." 

That he found the bill, a copy of which, with fac simile copy of en- 
dorsements, is appended to and made a part of this affidavit, among the 
tabled bills i n  the old library room of the capitol, where legislative docu- 
ments are filed. J. C. ELLINGTON. 

Sworn to and subscribed before me this 29 April, 1895. 
W. T. SNITH, (230) 

(Seal) Notary Public. 

A N  A C T  EKTITLED AN ACT TO REGULATE ASSIGNXEETS AND OTHER 

CONVEYANCES OR LIKE NATURE IN NORTH CAXOLINA. 

The General Assembly of North Caroli?za do enact: 
SECTION 1. That all conditional sales, assignments, mortgages, or 

deeds in trust which are executed to secure any debt, obligation, note or 
bond which gives preference to any creditor of the maker, shall be abso- 
lutely void as to existing creditors, except those given to secure cash 
advanced at the time of the execution of the same or to secure advance- 
ments for farming purposes. 

SEC. 2. That all l a m  in conflict with this act are hereby repealed. 
SEC. 3. This act shall be in force from and after its ratification. 
The Finance Committee report this bill favorably with the following 

amendment, recommended by the committee. 
3 11E3 AN. 

Amended by striking out in  section one all after the word "creditors" 
in line five of said section. 

On the back of said act is indorsed the following: 
H. B. No. 1018. S. B. No .------ 
By R. L. Smith. 
d bill to be entitled an act to regulate assignments. 
Passed first reading 20 February, 1895. Committee on Finance. 
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Passed House ----------------, 189-- 
Favorable report 21 February, 1895. 
Engrossed ------------------- 
Tabled 12 March, 1895. 

Special Order Friday evening 8 :30. 
Sent to Senate 189-- 

........................... 
Clerk of House. 

Defendant moved to dismiss the action on the ground that the court 
had no jurisdiction to grant the relief asked by plaintiff. 

His  Honor rendered the following judgment: 

This action coming on for further orders and being argued by counsel 
and considered by the court, it is, on motion of attorneys for defendant, 
ordered and adjudged by the court that this action be dismissed for 
want of jurisdiction of the court to grant the relief prayed for in the 
complaint, on the ground that the court cannot go behind the ratifica- 
tion of the act as the same appeared in the office of the Secretary of 
State, and the defendant recover his costs, to be taxed by the clerk, of 
the plaintiff and his surety for costs. 

The plaintiff excepted to the ruling and judgment of the court, assign- 
ing error as follows : 

1. For  that his Honor ruled that the court did not have jurisdiction 
of the subject-matter of the controversy. 

2. For that his Honor ruled that the complaint did not set forth the 
facts sufficient to constitute a cause of action. 

3. Because his Honor did not rule that i t  was the duty of the court to 
inform itself by any legitimate source of information within its reach, 
especially by the Journals of both Houses of the General Assembly, of 
the existence and passage of the act in controversy. 

4. For  that his Honor erred in not continuing the injunction until the 
hearing, and in not hearing any evidence upon the question of the 
passage of the act. 

5. For  that his Honor erred in deciding that the mere presence of thp 
act in the office of ihe Secretary of State, signed by the presiding 

(232) officers of both houses, was absolutely conclusive upon the judicial 
department, and that the courts could not look behind the ratifica- 

tion of the said act. 
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F.  H .  Busbee and G r a h a m ,  Boone  & Koonle for p l a i n t i f .  
J .  B. Batchelor  a n d  Armis tead  Jones  for defendant .  

FAIRCLOTH, C. J. The plaintiff, as a citizen and taxpayer of the State, 
brings this action against the defendant as Secretary of State, who by 
virtue of his office is the custodian of all acts passed by the Legislature, 
or which purports to have been passed, whose duty it is to deliver certi- 
fied copies of said acts to the Public Printer for publication. 

The prayer is that the defendant show cause why a peremptory man- 
damus shall not issue to compel him to remove the act under considera- 
tion from his files, and why he should not be enjoined from delivering a 
certified copy of the same to the Public Printer. An act to regulate 
assignments and other conveyances of like nature in North Carolina, 
ratified 13 March, 1895, is the one under consideration. 

The complaint alleges that the act was signed by the President of the 
Senate and the Speaker of the House of Representatives on the skid 
13 March in the presence of each House, and purports to have been 
ratified upon that day; that, upon information and belief the act did 
not become law according to the Constitution of the State. That the 
Journals of both houses show that it was not read three times in  either; 
that it was never read in the Senate, and vas  tabled in the House on its 
second reading, and that by some unknown fraudulent means the bill 
mas enrolled by some person, unknown to the plaintiff, and signed by 
the said President and Speaker by mistake. 

The defendant answered denying the material allegations. 
At the hearing the defendant moved to dismiss the action on (233) 

the ground that the court had no jurisdiction to grant the relief 
prayed for by the plaintiff. The motion was heard and his Honor dis- 
missed the action for want of jurisdiction to grant the relief on the 
ground that the court cannot go behind the ratification of the act as the 
same appeared i n  the office of the Secretary of State. With the act 
before us, on i$s face regular and in due form, ratified by the genuine 
signatures of the President of the Senate and Speaker of the House, the 
question is presented, Can the court, as a coiirdinate branch of the gov- 
ernment, look behind this record and investigate by inquiry and proof 
the manner in which this record was established by the legislative 
branch of the government, for any of the causes alleged in the com- 
plaint ? 

I t  may be stated in the outset that i t  is an important question and 
one that has not been heretofore presented directly to this Court. 

The Court cannot be blind to the consequences that will flow from a 
decision either m-ay. On the one hand, if we cannot look behind the 
record, then, paid and corrupt men, lobbyists and other interested ones 
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in and around the legislative halls, will feel more confident and safer ill 
their disreputable ~vork. On the other hand, if we can open the door 
and permit every act of the Legislature to be inquired into, behind the 
record, for any of the causes alleged in the complaint, then the State 
mill be plagued with all the evils of a veritable Pandora's box. By  sin 
examination of the decisions of the courts of the different States, we 
find some diversity among the decisions and the opinions of eminent 
jurists. Those courts, holding the affirmative of the question, as a rule 

have done so by reason of some provision in their state constitu- 
(234) tions or some preexisting statutes. I n  one or more states the 

negative mas held, and after a change in  their constitutions the 
rererse was held by reason of some new clause in the organic law. 

We find in  no state constitution the exact wording as it is in  ours. 
We are therefore left to reason with ourselves, and construe the true 
meaning of our organic lam, aided by the best authorities at our com- 
mand. 

Let i t  now be understood that it is not a question of fraud or wrong- 
doing in the legislati~e halls, as alleged in the complaint, with ~ ~ h i c h  
we are confronted, but simply a question of power. It cannot be said that 
this Court from 'it. origin until nov has ever failed to lay its hands 
upon fraud or any mongdoing, whenever authorized by law and re- 
quested to do so. I f  crimes are perpetrated in legislation, the authors 
are liable and can be punished as other violators of the law, and possibly 
a reasonable and honest effort by the proper authorities mould bring to 
light the authors of the wrong, if any has been done. There is now 
before the Court in this proceeding no one who is in the slightest degree 
alleged or supposed to be connected with wrongdoing in this matter. 
So, then, me are considering a question of power, al ld ,lot of inrestiga- 
tion behind the record of a coordinate branch of the Stlte gorernment. 

Our Constitution, Art. 11, see. 16, declares that:  "Each House sl~all 
keep a journal of its proceedings, which shall be printed and made 
public immediately after the adjournment of the General Assembly," 
and in section 23, "All bills and resolutions of a legislative nature shall 
be read three times in each House before they pass into laws, and shall 
be signed by the presiding officers of both Houses." What shall be the 
entries on the Journals is not indicated by the Constitution, except as 
above. I t  is the province and duty of the Court to construe and interpret 

legislative acts, and see if they disregard or riolate any provision 
(235) of the Constitution, and if so found, to declare them invalid, and 

this is done upon the face of the act itself. Bwond this duty 
arises the question of pol-rer in the Court to look behind the legislative 
record and inquire into its proceedings for any cause set out in the com- 
plaint. Our decision upon this question is based upon the "reason of 
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the thing," upon public policy for the best interests of the State, and 
upon the decisions of other courts and our own, which commend them- 
selves to our minds, some of which are now cited. 

At common law the ratification and approval of an act of Parliament 
- - 

mas conclusive and unimpeachable, .etc. "An Act of Parliament, thus 
made, is the exercise of the highest authority that this Kingdom acknow!- 
edges upon earth." "And i t  cannot be altered, amended, dispensed with, 
suspended or repealed, but in the same forms and by the same authority 
of Parliament; for i t  i e  a maxim in law that i t  requires the same 
strength to dissolve, as to create an obligation." 1 Blackstone Com., 
185-6. "The journal is of good use for the intercourses between the two 
Houses, and the like, but when the act is passed the Jourilal is expired. 
The Journals of Parliament are not records, and cannot weaken or con- 
trol a statute, which is a record and to be tried only by itself." Rex  v. 
Aru.i~de2, Hobart, 109-111, Trinity Term, 14 Jac.  Broachan: v. Groom, 
64 N .  C., 244, mas a question upon a private act requiring 30 days notice 
of application, required by Article 11, section 4 (now section 12) of the 
Constitution, and the motion IT-as to prove that the notice had not been 
given. Pearson, C. J., said: "We are of opinion that the ratification 
certified by the Lieutenant Governor and the Speaker of the House of 
Representatives makes i t  a 'matter of record,' which cannot be impeached 
before the courts in  a collateral way. Lord Coke says, 'A record until re- 
versed importeth verity.' There can be no doubt that acts of the 
Legislature, like judgments of courts, are matters of record, and (236)  
the idea that the verity of the record can be aoerred against in a 
collateral proceeding is opposed to all of the authorities. The courts 
niust act on the maxim, 'Omnia presumuntur,' etc. Suppose an act of 
Congress is returned by the President with his objectim, and the Vice- 
President and Speaker of the House certify that it is passed afterwards 
by the constitutional majority, is it open for the courts to go behind the 
record and hear proof to the contrary ?" 

I n  Xcalborough v, Robinson, 81 N.  C., 409, in which this question 
was not directly before the Court, Smith, C. J., in the discussion uses 
this language on page 426: "The Constitution declares that the legis- 
lative, executive and supreme judicial powers of the government ought 
to be forever separate and distinct from each other. Art. I, see. 8. And 
if the nature and effect of an enrolled bill, duly certified and deposited 
in the proper office, be such as me have attributed to it, it unavoidably 
follows that the compulsory order demanded in the action would be an 
interference with the legitimate exercise of the lawmaking power and 
an obstruction to the harmonious vrorking of the separate and distinct 
coSrdinate departments of the government, and must consequently be 
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denied." We quote this extract in  order to show the trend of the jndicial 
mind of the Court as then constituted. I n  Field v. Clark, 143 U. S., 
649 (1891) the question was elaborately argued and considered in an 
able opinion. The allegation was that an important section in the bill 
as i t  passed was not in the enrolled bill authenticated by the signatures 
of the Speakers and deposited in the office of the Secretary of State. 
After full consideration of the numerous points argued, the Court held 

as follows: "The signing by the Speaker and by the President 
(237) of the Senate, in open session, of an enrolled bill is an official 

attestation by the tm7o Houses of such bill as one that has passed 
Congress; and when the bill thus attested receives the approval of the 
President and is deposited in the Department of State according to law, 
its authentication as a bill that has passed Congress is complete and 
unimpeachable. I t  is not competent to show from the Journals of either 
House of Congress that an act so authenticated, approved and deposited, 
did not pass in the precise form in which i t  was signed by the presiding 
officers of the two Houses and approved by the President." 

The argument was pressed that a bill signed by the Speakers and 
approved by the President and deposited with the Secretary, as an act, 
does not become a law if i t  had not in fact been passed by Congress. 
The Court said, in view of the express requirements of the Constitution, 
the correctness of this general principle cannot be doubted. "But," said 
the Court, "this concession of the general principle does not determine 
the precise question before the Court, for it remains to inquire as to the 
nature of the evidence upon which a court may act, when the issue is 
made as to whether a bill, asserted to have become a law. was or was not 
passed by Congress. This question is now presented for the first time 
in this Court." . 

"We cannot be unmindful of the consequences that must result if this 
Court should feel obliged to declare that an enrolled bill, on which 
depend public and private interests of vast magnitude, which has been 
duly authenticated by the presiding officers and deposited in the archives 
as an act of Congress was not in  fact passed, and therefore did not 
become a law." Page 670. Although the Constitution does not require 
that Acts of Congress shall be authenticated by the Speakers' signatures, 
the Court said that "Usage, the orderly conduct of legislative proceed- 

ings, and the rules under which the two bodies have acted aitrce 
(238) the organization of the government, require that mode of authen- 

tication," and when a bill is so authenticated "it carries on its 
face a solemn assurance by the legislative and executive departments 
that it was passed by Congress. The respect due to coequal and inde- 
pendent departments requires the judicial department to act on that 
-ssurance, leaving the courts to determine whether the act so authenti- 
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cated is in  conformity with the Constitution." Page 372. "It is ad- 
mitted that an enrolled act thus authenticated is sufficient evidence of 
itself, nothing to the contrary appearing upon its face, that i t  passed 
Congress." Page 672. 

I n  Pangborn v. Young, 32 N. J. Law, 29, Beasley, C. J., delivered a 
strong opinion against the affirmative of the present question, and Judge 
Ha~lnn says: "The conclusion tvas that upon grounds of public policy as 
well as upon the ancient and well settled rules of law, a copy of a bill 
bearing the signatures of the presiding officers of the two Houses and in 
custody of the Secretary of State, was conclusive proof of the enact- 
ment and contents of a statute, and could not be contradicted by the 
legislative journals or in  any other mode" (page 674, and other cases). 

I n  ex parte Wren, 63 Miss., 512, is found a case much in point, in 
which Campbell, J., in an able and vigorous opinion, said that an en- 
rolled act, such as we are considering, "is the sole exposition of its con- 
tents and the conclusive evidence of its existence according to its pur- 
port, and i t  is not allowable to look further to discover the history of 
the act or ascertain'its pro~isions. Erery other view su%ordinates the 
Legislature and disregards that coequal position in our system of the 
three departments of government." H e  then shows that, if such a rule 
should prevail, a justice of the peace and all other judicial officers 
mould be compellable and would have the right to investigate 
the question whether any legislative act was passed according (239) 
to the requirements of the constitution and whether it was pro- 
cured by mistake, fraud or otherwise, and upon the complaint of any 
resident taxpayer. 

With these authorities we are content. There are numerous others, 
but i t  would be useless to pursue them, We are considering the main 
and important question which we understand the plaintiff intended to 
bring to the attention of the Court, without any remarks on the plead- 
ings. I t  seems to be conceded that the main allegation cannot be estab- 
lished by the Journals as evidence, and that consequently it must be done 
by some other kind of proof. I t  is urged that fraud vitiates everything, 
but if we can go behind the record, would not mistake, bribery, etc., 
serve equally as well? I t  is also argued that the fraud alleged is ad- 
mitted and is therefore to be taken as a fact for the purposes of this 
action. Admitted by whom? The respondent does not admit i t  in his 
answer. The motion was to dismiss for want of jurisdiction, and the 
court rendered its decision expressly on that ground. The defendant is 
a mere ministerial State officer who was not a member of the Legisla- 
ture, and has no authority from it to  plead or admit anything for it. 
I s  he authorized by the Speakers of the two Houses to admit that they 
signed the bill by mistake? They have made no such admission so far  
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as this record discloses, and they have no opportunity to admit or deny 
anything. I s  the defendant authorized to admit that by some unknown 
and fraudulent means the bill was enrolled? I f  so, who authorized him 
to admit i t ?  The defendant might have ignored this proceeding entirely 
without the slightest dereliction, of duty. Who then defends the Legis- 
lature or its Speakers when this grave question is under consideration? 

The Executive does not feel it his duty to defend in the matter, 
(240) presumably because he is not authorized by any one to do so. 

Then, is there such admission of fraud or any other wrong as to 
enable the Court to treat the allegations of the complaint as facts? But, 
however these matters are, me have seen that we have no power to make 
the order asked for by the plaintiff, and that the remedy, if any is 
needed, is with the legislati~e branch of the State government. 

We are of opinion that his Honor committed no error, and his judg- 
ment is 

Affirmed. 

]L~OXTQOMER?, J., concurring: The single questEon for decision is, 
Can this Court inquire into and pass upon the historv of a paper-~r i t ing 
which purports to be an act of the General Assembly and x~hich is au- 
thenticated by the undisputed and genuine signatures of the President 
of the Senate and the Speaker of the House of Representatives? I t  is 
to be always kept in mind that the point is not as to the powers of the 
Supreme Court to pronounce a law, TI-hich is admitted to have been 
enacted, void by reason of its unconstitutionality. Our jurisdiction in 
that case would be complete and unchallenged. But the question is, 
n~hen the Legislature has solemnly certified to a fact, that is, to the pas- 
sage and ratification of an act which is within its own sphere, mill the 
judiciary be permitted to inquire into or dispute that certification? The 
case is of the very first impression, and it ought to be settled upon the 
principles of sound reason and well considered authority. This is a 
strictly legal question and ought to be settled according to the principles 
of the lam. The Conrt is aware that its judgment in this case may be 
attended with dangers in the future, but it is not our province to pro- 

vide against dangers to the Commonwealth further than to con- 
(241) strue honestly and as intelligently as we can, the lams which the 

legislative department of the government has enacted. I t  m a r  
be said however, in this connection that, If policy ought to have governed 
the Court in this matter-if results ought to have been anticipated-we 
feel that in  the decision of the Court we have chosen the lesser of the two 
evils to be dreaded. 

The question at  issue brought to the light the more than possibilities 
of two most serious menaces to popular government. The first one, tbat 
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of the power of a corruptible or incompetent clerical force or that of a 
depraved and hired set of lobbyists, or both together, to tamper with the 
acts and proceedings of the Legislature and have that certified to be l av  
which was never in fact enacted; the second, that of the power of de- 
feated and unscrupulous politicians, when stung by loss of office or a 
desire for revenge on their political enemies, to practically repeal the 
legislation of their successful opponents by resorts to the courts upon 
mere allegations that there was fraud in the passage of the acts or in 
their ratification, and by procuring injunctions upon affidavits obtained 
possibly through bribery or through the ignorance or carelessness of the 
oath-maker. By the decision of the Court the latter danger, the far 
most to be dreaded, is awided. The presiding officers of the t ~ o  House. 
may, by taking a sufficiency of -time and by close scrutiny and rigid 
examination of the bills and wrappers, prevent fraud and error in rati- 
fication, if such a thing be attempted; while for the latter danger no 
limit or restraint can be found except in the conscience of men who have 
never cultivated a sense of either generosity or justice. The motives 
and purposes of the plaintiffs i r l  this action are not intended to be re- 
Arcted on, neither is the character or official conduct of any officer or 
clerk of the last General Assembly. No testimony has been heard 
in the case, and this Court knows nothing of the facts or moti~es .  (242) 
We have simply discussed dangers in the future in this connec- 
tion. In the conclusions to nrhich I have arrived I have tried to keep 
before me the great importance of the legal question in~~olved, and to 
keep out of mind, as an utterlp insignificant feature of the case, the 
wretched creatures who mould commit such a detestable niece of mean- 
nezs as the complaint charges. They, when detected, will receh-e the 
execration of all good men and most richly d l  they deserve it. I t  would 
have been well for the people and for the cause of good government if 
they had, or could hare been ferreted out and named in the complaint, 
that they might have been pilloried in an indignant public sentiment. 
But to the law in the case: 

Of the three coequal departments of our government, the legislatire 
is of the most importance. It is sovereign as long as it keeps within the 
bounds of the Constitution. The powers of the judicial department are 
clearly defined and limited in the Constitution. Except to hear claims 
against the State (and then only to recommend action to the General 
Assembly) the m-hole power of this Court is embraced in these words: 
"The Supreme Court shall have jurisdiction to reriek upon appeal any 
decision of the courts below upon any-matter of lam or legal inference." 
Const., Art. IV, see. 8. This means, in plain English, that this Court 
can construe the l a m  when their meaning is a matter of contention be- 
tween litigants, and that it can determine in cases properly before it 
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whether or not statutory enactments are constitutional. The writer of 
this knows of no other instances in which this Court can directly or indi- 
rectly pass upon the conduct of the General Assembly. As to the 
formulae that are necessary to con~er t  a bill into a law, we cannot 
inquire if the ratification in proper form appears and the signatures 

of the proper officers are duly attached. However, in  the case 
(243) before us, the plaintiff alleges that what he styles the pretended 

act is not a lam because it was not read three times in  each House 
before it received the signatures of the presiding officers of both, as the 
Constitution requires. That instrument certainly does require that 
"A11 bills and resolutions of a legislative nature shall be read three times 
in each house before they pass into laws, and shall be signed by the pre- 
siding officers of both houses," and it 'is as equally certain under the 
decisions of this Court that the certificate of ratification attested by the 
signatures of the presiding officers carries with it the presumption con- 
clusive, that all such bills and resolutions have been duly passed by the 
bodies and cannot be questioned by the courts. Suppose, as individuals, 
we admit, which the answer does not, that this bill did not pass its 
several readings, can that fact be shown in a court of law in the face of 
ratification and the genuine signatures of the presiding officers certifying 
1 0  the contrary? This is the naked question. Ratification gives au- 
thority to the act. The presiding officers who upon ratification attach 
their signatures to a bill do it in open session, calling the attention of 
the members to the fact that the same is about to be signed and reading 
the title of the bill. When it is signed, ratification is thereupon made 
of it by the body through their agent, the presiding officer. I t  is their 
act and deed, and nothing, not even the Journal itself, can contradict it 
or be used as evidence against it. Ratification is of higher dignity and 
of more authority than the Journals kept by the clerks. Ratification 
and the signatures of the proper officers presume a passage of the bill 
by the Legislature according to the requirements of the Constitution, 
and the courts of law-the Judicial Department-a coequal depart- 

ment-are not allowed to go behind or question them. We have 
(244) clear authority for this in our own reports. I11 Broadnax v. 

Groom, 64 N. C., 244, certain taxpayers in Rockingham County, 
irl their complaint, sought an injunction against the collection of a tax 
lcvied by the commissioners under an act of the General Assembly on 
the ground that the act was private and was passed without the thirty 
days notice of app?ication required by the Constitution. That case 
presented the very question which,we have before us now. Could the 
plaintiffs in  that case be allowed to go behind the ratification of the act 
and show by any kind of proof-by the Journals or otherwise-that the 
constitutional requirement had not been complied with? The Constitu- 
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tion provides that "The General Assembly shall not pass any Private 
Law unless it shall be niade to appear that thirty days notice of applica- 
tion to pass such a law shall have been given." The Constitution pro- 
vides that "A11 bills and resolutions of a legislative nature shall be read 
three times in each house before they pass into laws." The constitu- 
tional requiremerit in both these instances is specific and definite and 
positire; and yet this Court held in the Broadnax case, supra, that the 
act having been certified by the pre'siding officers of both houses as duly 
ratified, it was not competent for the judiciary to go behind the ratifica- 
tion. Chief Justice Pearson, who delivered the opinion of the Court in 
that case, said: ('We do not think it necessary to enter into the question 
whether this is a public act or a private one, in regard to which thirty 
days notice of the application must be given; for taking it to be a mere 
private act, we are of the opinion that the ratification certified by the 
Lieutenant Governor and the Speaker of the House of Representatives 
makes it a matter of record which cannot be impeached before the 
courts in a collateral way. Lord Coke says, 'A record until reversed 
importeth verity.' There can be no doubt that acts of the General 
Assembly, like judgments of courts, are matters of record, and (245) 
the idea that the verity of the record can be a ~ e ~ r e d  aqainst in n 
coollateral proceeding is opposed to all of the authorities. The courts 
must act on the maxim 'ornnia presumuntur.' Suppose an Act of Con- 
gress is returned by the President with his objections, and the Vice- 
President and the Speaker of the House certify that i t  passed after- 
wards by the constitutional majority, is it open for the courts to go 
behind the record and hear proof to the contrary?" I t  is clear from the 
above that the meaning of the Chief Justice, when he said, "We are of 
opinion that the ratification certified by the Lieutenant Governor and 
the Speaker of the House of Representatives makes it a matter of record 
which cannot be impeached before the courts in a collateral way," was, 
that all attacks in the courts upon legislation which appeared to be rati- 
fied and had the signatures of the presiding officers attached, were 
collateral attacks, and that any direct impeachment of such acts must 
arise in, and be conducted by, that jurisdiction which has power in the 
matter-the Legislative Department. I f  he only meant to say that the 
Court could afford a remedy in  such matters, but that they mould not 
do so in the case then before the Court, because the attack mas collateral, 
then it would have to be admitted that he expressed himself most con- 
fusedly in  one of the most important questions ever brought before the 
Court. That would be a bold assertion to make of Judge Pearson. And 
besides, if the proceeding in that case mas not direct, but only collateral, 
then i t  is not saying too much to declare that no direct method of attack- 
ing an act of the Legislature through the courts can be devised. Cer- 
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tainly that mas a more direct impeachment than the one now before the 
Court. We are not without direct authorities from other courts than 
OLU own. 

I n  ex parte Wren, 63 Miss., 512, this same question is discussed and 
decided upon the same principle as was Broadnax v. Groom, 

(246) supra, that Court holding that an enrolled act of the Legislature, 
having been signed by the presiding oAicers of the two Houses 

and the Governor, is the sole exposifor of its contents and is conclusive 
evidence that the act so signed contains the provisions of the bill as 
passed by the two Houses. And the Journals of those Houses cannot be 
resorted to to show that such act does not contain amendments to the 
bill which were adopted by the two branches of the Legislature. The 
Court said, "Every other view subordinates the Legislature and disre- 
gards the coequal position in our system of the three departments of 
goaernment." The opinion in Wren's case is comparatively of recent 

' 

date, is a very able one, and reviews the decisions of many of the state 
courts on this question. I t  mentions that the courts of many of the 
states, including that of North Carolina in the case of Broc~dnan: v. 
Groom, held the same opinion as did the Supreme Court of Mississippi. 

I n  Pangborn, v. Young, 32 N. J. ,  29, the principle laid down in  the 
Rroadnax case is more than indorsed. The Sunreme Court of New 
Jersey in that case decided, first, that when an act had been passed by 
the Legislature and signed by the Speaker of each house, approred bv 
the Governor, and filed in the office of the Secretary of State, an ex- 
emplification of it under the Great Seal is conclusive evidence of its 
existence and contents; second, that i t  is not competent for the Court 
to go behind this attestation or to admit evidence to show that the law, 
as actually voted on and passed and approved by the Governor, mas 
I-ariant from that filed in the office of the Secretary of State; third, the 
minutes of the tvo Rouses or either of them, although kept under the 
requirements of the Constitution, cannot be received as evidence for 

such purpose. I n  that case the Court said: "The body which 
(247) passes a law must of necessity promulgate i t  in some form. I n  

point of fact the legislative power over the certification of its own 
laws is of necessity almost unlimited, as will appear from the circum- 
stance that, with regard to the body of an act there is no evidence of 
any kind but that which the Legislature itself furnishes in the copy 
deposited in the State archives. We are also to reflect that it is the 
power which passes the law which can best determine what the law is, 
~ ~ h i c h  itself has created. The Legislature in this case has certified to 
this Court by the hands of its two principal officers that the act now 
before us is the identical statute which it approved, and in my opinion 
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i t  is not competent for the Court to institute an inquiry into the truth 
of the fact thus solemnly attested." 

The above cited authorities seem to me to be founded on experience 
and the law, and on a wise public policy; aqd as Jus t i ce  A v e r y  well said, 
in  substance, in L o g a n  v. R. R., 940, post, we ought to be influenced, 
when looking for assistance from the decisions of other courts, by those 
opinions which embody sound principles and just reasoning rather than 
by a simple numerical array of decided cases. 

1 have tried to show that the decision of the Court in  this case is in 
harmony with its former decisions, and that the Court is sustained by 
the opinions of some of the ablest courts of other states. S. v. Glmgow, 
1 N. C., 176, was not even cited as an authority by the counsel for 
plaintiff in the argument before us. I t  has no bearing that I can see 
on this case as a l a w  authority, though interesting as a bit of early 
official corruption. No legislative act or power was questioned. I t  was 
simply the case where a former Secretary of State himself fraudu- 
lently issued a land warrant, was indicted and convicted of the (248) 
offense and stripped of his official honors. 

I n  addition, there is to my mind another insuperable objection to the 
adoption by the Court of the plaintiff's view of this case. I t  is this: 
There could in that event be no unity of decision even i n  our own 
Courts. I f  the certificate of ratification can be inquired into bv the 
courts, then the trial  courts, with the same matter in issue, that is 
whether an act properly certified as having been ratified had duly 
passed its several readings, might and could arrive at  different verdicts 
and judgments, as the proof varied in each trial. Today a statute might 
be declared void because a jury had determined that i t  had not passed 
its several readings. and tomorrow the same statute in  a new trial with 

L ,  

additional testimony, or in  a different court, might be declared good and 
valid. And, again, if ratification be not conclusive, how are the stabilitv , - .  
and integrity of our statutory laws to be maintained in  other states and 
abroad ? 

From the position I have taken in this concurring opinion, i t  is not 
necessary for me to discuss the other allegations of the cori?plaint that 
the signatures of the presiding officers mere procured by fraitd. If the 
certificate of ratification cannot be impeached in a court of lam, even 
by the Journals themselres as evidence, it is certain that by all the rules 
of evidence par01 proof cannot be introduced for that purpose. 

I n  conclusion I desire to emphasize that the Court has not made a 
decision upon a mere matter of fraud. I t  is a question of jurisdiction, 
of power, whether one coequal department of the government can invade 
the province of another and question or dispute the solemn act of the 
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latter attested by the genuine signatures of those officers who are em- 
powered and required to attest and certify those acts. I insist 

(249) that the decision of the Court in this case upholds the integrity 
and independence of one of the coequal departments of the govern- 

ment, and preserves the power and jurisdiction of the two, involved in 
this suit. I t  is better for us, and will be better for posterity, if in cases 
where fraud and deceit have been or shall be practiced upon the pre- 
siding officers of the Senate and House, by means of which their signa- 
tures to spurious bills have been obtained, for the Legislature to be con- 
vened (if an adjournment was had before discovery) and allowed to cor- 
rect such errors or mistakes, than that the Court should assume a juris- 
diction which does not belong to it, and thereby begin an encroachment 
upon the rights of the legislative department, to end possibly in  judicial 
tyranny, the basest and the most detestable species of oppression. 

AVERT, J., dissenting : The plaintiff alleges on behalf of the people of 
North Carolina, that a forged paper, purporting to be an enrolled bill, 
that had passed both Houses of the General Assembly, was placed before 
the presiding officers of the Senate and House of Representatives, and 
that, being misled by fraudulent misrepresentations, they were induced 
to attach their official signatures to i t  and give i t  the force and effect of 
a law. Upon these facts the plaintiff, as a citizen and in the name of the 
people of the State, prays the Court to declare that this paper which by 
such covinous trickery has been placed upon the files in the office of 
the Secretary of State, is not a part of the statute law and to restrain 
that officer from furnishing it for publication among the acts of the 
Legislature. The judge who presided in  the court below holds that, ad- 
mitting the paper ratified in this way to have been a forgery, the courts 
are powerless to remedy this great wrong, and the people can have no 
relief till the Legislature shall again assemble. I f  it be asked how this 

admission was made, I answer that it was made by the judge who 
(250) heard the case below, when he held, on motion of defendant's 

counsel, that the plaintiff was not entitled to the relief demanded 
upon the faee of the complaint unanswered, or, in  other words, if there 
LTere no denial by answer of the allegation that the enrollment of the 
bill was procured by fraud and the signatures made by mistake, the 
court had no authority to remedy the wrong done to the public. I f  
authority be demanded to sustain this proposition, then I refer, as the 
last of an indefinite line of decisioils sustaining this familiar doctrine, to 
Bank v. Adrian, decided at this term, in which the present Chief 
,Tustice, in  a very elaborate opinion declared that, when a plaintiff 
insisted that the answer did not state facts sufficient to constitute a de- 
fense, just as the defendant contends here that the complaint fails to 

1-1s 
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state facts constituting a cause of action, i t  was a case "in which one 
party alleged fraud and the other admitted it." 

I n  my opinion, to admit that an adroit forger can fraudulently con- 
vert his own handiwork into a statute which the coqrts, with full knowl- 
edge of its character must enforce as law, is to confess before the world 
that government of the people and by the people is an egregious failure. 
I am not prepared to admit that courts of Equity, which have dealt 
death blows to fraud wherever i t  has reared its hydra head, for hundreds 
of years, must desist from unearthing and undoing such iniquity be- 
cause the perpetrator attempts to take refuge in the purlieus of the 
temple where a coijrdinate department of the government is in council. 
The arm of the law is not so shortened that it cannot right such wrong 
wherever done. No precincts are too sacred to be invaded by its process 
when such an end is in  view. We cannot forget the fact that this is a 
case of the first impression. The judicial annals of the states of this 
Union have been searched in  vain to find a parallel for it, and 
any argument founded upon the authorities cited is misleading in  (251) 
that it assumes an analogy where none exists. 

As this is the first case in the history of the Anglo-Saxon civilization 
where a forger has attempted to play the role of lam-maker, it seems to 
me a fitting opportunity to vindicate the truth of the axiom that our 
system of jurisprudence affords an adequate remedy for every wrong 
done to a citizen, either as individual or as a representative of the public. 
Courts of Equity, says a leading law-writer, have been confidently 
resorted to in order to sift the consciences of men and trace out fraud, 
so that titles founded upon it might be declared void. When the plain- 
tiff comes into court to demand this probing of the consciences of those 
who know the history of this admitted fraud and forgery, counsel for the 
defense meet him with the objection that the clause of the Constitution, 
which guarantees the independence of three coiirdinate branches of the 
State government, is an insuperable barrier to any action on the part 
of the courts. Section 8, of Article I, of the Constitution, provides that 
"The legislative, executive and supreme judicial powers of the State 
ought to be forever separate and distinct." I s  it an invasion of the 
domain of either of the other two departments to draw in question before 
the courts the validity of an instrument only attested by the chief officers 
of either of them? The organic law, i t  will be observed, couples the 
Executive with the Legislative Department. Where a private citizen of 
North Carolina records a n  entry upon the entry-taker's books, coatain- 
ing a specific description of a tract of land, or by a survey makes an 
indefinite description certain, before his neighbor makes an entry of the 
same land, though the latter may procure an older grant signed by the 
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Governor of the State, the courts in  the exercise of their equitable juris- 
diction have never hesitated, upon application of the senior 

(252) enterer, to declare the older grant issued by the head of the 
Executive Department null and void, and to compel the junior 

enterer to convey the legal title to him who has the better right, because 
with notice that his neighbor had expended his money for an entry of 
the same land the junior enterer is guilty of fraud in procuring the first 
title from the State. Johnston v. Xhelton, 39 N. C., 85; Harris v. 
Ewing, 18 N. C., 374; Currie v. Gibson, 57 N. C., 25; Muwroe v. McCor- 
mick, 41 N. C., 85; Grayson v. English, 115 N. C., 358. Though grants 
for land are signed by the chief officer of a coijrdinate branch of the 
government, it has never been suggested during the century in  which the 
courts have been setting aside these solemn patents, under the great seal 
of the State, on the ground that they were procured by fraud, that the 
courts were invading the independent domain of the Governor, as the 
head of the Executive Department. 

This being a case of the first impression here, the issue must not be 
obscured by remote analogies, drawn from precedents not in point. I f  
section 8, Article I, of the Constitution, is invoked to prevent the investi- 
gation demanded by the people through that one of their number whom 
they have chosen as their Chief Executive, i t  will be seen at a glance 
by layman as well as lawyer that the Constitution affords the same 
protection to the independence of the executive as of the legislative and 
judicial departments. I f  i t  is an impenetrable shield, behind which 
fraud may stalk secure and mock with ghoulish glee the anger of an 
injured people, when suit is brought to-show that the signatures of the 
two presiding officers of the two branches of the Legislature were pro- 
cured by fraud and attached by mistake to an instrument affecting the 

rights of the whole body of the people, how is it that it has never 
(253) occurred to the long line of illustrious men who have preceded 

us in this Court, that i t  was an invasion of the distinct power of 
the Executive Department to set aside its great seal, which abore all 
things imports verity at  home and abroad, and the signature of its chief 
officer, where a single citizen complains that another procured that 
solemn attestation in  fraud of the complainant's individual right? 

The single issue of law presented by this appeal is whether a forged 
paper purporting to be an enroIled bill that had passed both houses, 
when presented to the presiding officers and signed by them under the 
mistaken belief that i t  is genuine, is open t o  attack for fraud like a 
grant signed by the Governor. The gravamen of the complaint is 
embodied in section 11, where i t  is alleged that "By some means un- 
known to this plaintiff, but which he is informed and believes to be 
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fraudulent, the said bill was enrolled by some person to the plaintiff 
unknown, in  the office of the enrolling clerk, and signed by mistake by 
the President of the Senate and Speaker of the House of Representatives 
upon the day upon n-hich i t  purports to have been ratified." 

Equity vacates a patent which the Governor signs, not by mistake, 
but i n  accordance with the requirements of law, because i t  is procured in 
fraud of the superior rights of a single citizen. Why then shall the same 
tribunal declare itself powerless to rectify a fraud upon the rights of 
the whole p e ~ p l e  of the State, accomplished by imposition practiced in 
the most specious way, directly upon the chiefs of the two branches of 
the Legislative Department ? 

When the people met in convention and framed a Constitution they 
expressly delegated certain powers to each of the three departments, and 
prohibited one or all of these agencies, for the most part, in  Article I, 
in terms quite as clear, from exercising certain other sovereign authority. 
The result was, that while the Legislature, as the representative 
of the popular will, is still clothed with the residuary power, or (254) 
that which is not expressly granted to either of the, other depart- 
ments, and that does not fall within the prohibitions mentioned, it is in 
the exercise of its own delegated authority, coequal, not superior, to the 
other coijrdinate branches acting within the purview of their powers. All 
three are mere agents of the people, acting under an express power of 
attorney. When, therefore, i t  is provided i11 section 16, Article 111, of 
the Constitution, that "All grants and commissions shall be issued in 
the name and by authority of the State of North Carolina, sealed with 
the great seal of the State, signed by the Governor and countersigned 
by the Secretary of State," and in section 23, Article 11, that '(A11 bills, 
etc., shall be signed by the presiding officers of the two houses," the one 
clause is hedged about with no more of the divinity of sovereignty than 
the other. 

Battle, J., says in S. v. Glen, 52 N.  C., 321, "Our predecessors were 
the first of any judges in any state in the Union, to assume and esercise 
the jurisdiction of deciding that a legislative enactment was forbidden 
by the Constitution and was therefore null and void. See Bayard u. 
Singleton, 1 N .  C., 5, decided in November, 1789, which was four or five 
years anterior to the earliest case on the subject referred to by ('hail- 

cellor Kent. 1 Kent's Com., 450." Since that early day this Court has 
never hesitated to assume this authority to prollounce a statute passed 
by the Legislature with all of the forms of law, null and void because 
repugnant to the Constitution. Indeed, at this term an act which hncl 
not been published in the laws, but ~vhich was regularly passed at the 
last session of the Legislature, has been in effect declared unconstitu- 
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( 2 5 5 )  tional, because the right of exacting more than six per cent as 
interest allowed therein was held to fall within the constitutional 

inhibition against granting special privileges. 
No one questions the right of this Court in a proper case to pronounce 

an act, which is admitted to embody the true sentiment of the Legis- 
lature, void on the ground that it had no right to pass it, yet, if what 
now purports to be the statute before us had provided that the lawful 
+ate of interest in this State should be three per cent a month, or thirty- 
six per annum, and its passage had been procured by speculators and 
note-shavers, it would nevertheless be contended, if the opinion of the 
Court is founded upon the correct interpretation of the organic lam, that 
the people would be placed in the d~eadful  dilemma of groaning under 
such a burden, until another General Assembly should meet, or of ask- 
ing the Governor to call an extra session, at a heavy expense, of the same 
Legislature, that according to the admissions in  the pleadings failed at 
its last session to close some of its clerk's rooms against forgery and 
fraud. I do not believe that the law properly interpreted reduces us to 
this dire extremity. . 

There would be a prospect of a much more economical and satisfactory 
settlement of this controversy by the trial before a jury of an issue of 
fraud, as demanded by the plaintiff, than by inviting the same bodies 
with the same lobbyists lurking around them, to remedy the great wrong - 
that the public have suffered through some agency that was. at  its last 
session, able to reach its employees. With due deference for the v iew 
of others, I am of opinion that lye ought on this question, lvhich has 
been presented to us first of all the courts of America, to follow the 
example of our predecessors more than a century ago, and assert for the 
courts the power to unravel fraud, eTen if the tangled skein should take 
us behind the solemn act of ratification by presiding officers, as did the 

determination of the early judges to prevent violations of the 
(256) sacred instrument which they had sworn to support. 

The clear-cut issue of law raised by admitting the truth of the 
charge of fraud must not be obscured by discussing the preceding allega- 
tions in reference to a bill, in the same words, the legislative history of 
which is traced till i t  is found tabled in the House and turned over to the 
State Librarian, who is the custodian of bills, which are thus strangled 
in the earlier stages of their existence. These allegations are, at most, 
but an attempt to negative the idea in advance, that the forged paper 
had a legislative history leading up to its ratification, which the de- 
fendant might contend could not be contradicted. I t  does not seem to 
me bad pleading to have inserted these allegations, when the relief de- 
manded was a perpetual restraining order against the defendant, 
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although the plaintiff relied solely upon the ground that the paper pre- 
sented to the presiding officers was falsely and fraudulently represented 
to them to be an enrolled bill and its ratification procured in  that way. 
Counsel for the defendant cannot be allowed "to blow hot and cold" to 
induce the court, on motion, to hold that it cannot hear proof of the 
allegation of fraud, if true, and then to sag by way of breaking the force 
of the ruling invoked that they could disprove the charges of forgery 
and fraud, if they would. The fact that the bill was enrolled without 
authority and signed by mistake, is not, for the purposes of this appeal, 
denied by any one. That i t  is fraudulently enrolled and presented for 
signature is alleged in  the complaint, and his Honor holds that even 
though all this is true, the court has no jurisdiction to hear evidence to 
show its truth. 

The argument deduced from supposed future inconvenience is always 
the most specious and unsatisfactory kind of reasoning. To the sugges- 
tion that possible evils may ensue from sustaining the power of 
the courts to impeach the validity of a statute, it may be answered (257) 
that the announcement that the Constitution is a shield for manu- 
facturers of forged law will indeed open a Pandora's box, out of which 
1141 issue imitations to those who are capable of such a crime, to throng 
the lobbies of our legislative halls and make, by bribery, forgery and 
other fraudulent practices, the laws which should be framed to afford 
remedies for the grievances and protection to the rights of the people. 

X free government like ours must always be dependent for its stability 
more upon the virtue and integrity than upon the intelligence of its 
citizens. As well might we insist that the statute, which allows any 
person in  the State to make affidavit that any other person has, as he is 

'informed and believes, committed murder, and demand a warrant for his 
arrest, should he repealed hecause i t  opens a way for the arrest of every 
innocent man in the State, as that to permit investigation of the allega- 
tion that what purports to be a law regularly ratified is not in  reality 
an expression of the d l  of the people through their representatives, but 
the work of a forger, would raise a doubt as to the validity of every 
statute passed by the Legislature. Where the plaintiff asks, on behalf 
of the people, an order restraining the Secretary of State from publish- 
ing a ratified act on file in  his office he is required to make an oath, 
which if made falsely and without probable cause subjects him to punish- 
ment for perjury. I t  is not to be supposed that such risks will be taken 
inconsiderately, and, if the perpetrators of this disgraceful crime could 
be impaled before the world and held up to public execration, i t  is to be 
hoped that another century of our history would glide by without such a 
flagrant,instance of corrupt interference with legislation, 

151 
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I understand my brethren to concede, what cannot be denied, that not, 
one of these cases cited to sustain the opinion of the Court is 

(258) exactly in point here, for the reason that i t  has never before been 
charged, much less proved, that the ratification of a forged bill 

was fraudulently procured, when it had not in fact passed. The ques- 
tion raised in the cases relied upon by the majority of the Court to 
sustain their position, was whether the Journals of the two legislatire 
Houses could be used to show that an enrolled bill did not pass. No 
such thing is proposed by the plaintiff here. I n  the complaint he says 
that a paper purporting to be an act of the Legislature was fraudulently 
enrolled and signed by mistake, and, as introductory to this allegation, 
he avers in  substance that the Journals not only do not contradict, but 
tend to confirm it. A similar bill passed its first reading in the House 
of Representatives, was tabled on its second reading, and can now be 
adduced in evidence from the office of the lawful custodian of such 
papers. The Journal of the Senate fails to show that any such bill was 
ever before that body. So that the record of the one body, as far as i t  
goes, tends to corroborate, while there is no recorded history of any such 
bill in the Journals of the other to contradict what is relied upon by 
the plaintiff as the basis of his action, the fact that a forged paper, signed 
by the presiding officers by mistake, is now being enforced to restrict the 
right of the citizen, in the interest of the procurers of this monumental 
fraud. Looking at the case from the standpoint of my brethren, it ap- 
pears from a brief of cases involving the question whether the ratifica- 
tion can be contradicted by the Journals, which xould be found in the 
notes on pages 661-667, 143 U. S., that, in  28 of the states the courts 
have held that i t  is competent to impeach the ratification by the Journals, 
directly, while i t  is held to the contrary in  but nine states. The con- 

ceded fact that in some of those states there are constitutional 
(259) amendments providing that the ratification may be contradicted 

by the Journal shows conclusively that we have no reason to fear 
the threatened ills which are prophesied as probable results of going 
behind the ratification of an act to show that it did not pass and that its 
enrollment was procured by fraud, when 28 states still afford good 
government to their citizens, after permitting the Journals to be used 
to show, not fraud, but that the ratified bill did not pass. Indeed, 
i t  is worthy of special notice that the forgery of what purports to be an 
enrolled bill has been first attempted where the people had never been 
permitted to go behind the ratification and when i t  was hoped by the 
perpetrators of the fraud that their covinous work would prove, as it 
has done, effectual. When the courts of more than three-fourths of the 
States have ventured to go behind the ratification of statutes te call in 
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question the regularity of the successive steps preceding the signing by 
the presiding officers, i t  seems to me that we may venture, when the first 
attempt is made to impeach for fraud instead of irregularity, to look for 
an analogy to govern us rather to the views of the 28 than to the 
opinions of the nine courts. 

The position of the Court, in my opinion, finds no support in  Broad- 
nax v. Groom, 64 N.  C., 244, where Chief Justice Pearson, speaking for 
the Court, holds that "The ratification certified by the Lieutenant Gov- 
ernor and the Speaker of the House of Representatives makes i t  a matter 
of record, which cannot be impeached before the courts in  a collateral 
way." But the plaintiff is making not a collateral, but a direct attack, 
and the Court in that opinion concedes that even a record can be success- 
fully avoided and reversed, where i t  is directly attacked for fraud or 
irregularity. I t  is true that where there is a want of jurisdiction 
apparent upon the face of a record, i t  may be impeached without (260) 
any direct proceeding, just as the validity of ratified statute may 
be questioned for repugnance to the Constitution. Springer v. Shaven- 
der, ante, 12. I f  the Constitution does not forbid, why should public 
policy prohibit a citizen on behalf of the whole people from impeaching 
a statute for fraud, when for his own protection he may attack a judg- 
ment regular upon its face? I t  was said obiter in Scarborough v. Robin- 
son, 8 1  N.  C., 409, that the Journals could not.be introduced to attack 
the existence and validity of a statute regularly filed among the records 
in the office of the Secretary of State. I f  that doctrine is conceded to 
have the force of law, it in no wise affects a case where the plaintiff 
relies upon proving that the enrollment of the bill was procured by 
fraud, and where, if the defendant resorts to the Journals to disprove it, 
he finds that they tend rather to corroborate than to contradict the alle- 
gation. The opinion of the majority of the Court, i n  Cook v. Meares, 
post, 582, intimates very broadly that the opinion in  Scarborough v. 
Robinson ought to be overruled upon the point really involved, because 
i t  conceded to the presiding officers, if corrupt or unmindful of their 
duty, the power by refusing to sign to in reality veto bills regularly 
passed by the representatives of the people. Should we, then, standing 
in a position to make a precedent for the courts of America, hesitate to 
declare invalid an act which, we must assume, both of these officials 
would declare to have been done by mistake on their part, and to have 
been procured by fraud on the part of others? 

1 deeply regret that the majority of the Court have deemed it their 
duty to hold that the courts have no power to investigate and remedy the 
great wrong which has been done to the public. I regret i t  be- 
cause i t  gives immunity to the wrongdoers in this case, and, in (261) 
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my judgment, encouragement to others to attempt like frauds in the 
future. 

CLARK, J., dissenting: A demurrer ore  te rms was entered and the 
action dismissed because a cause of action was not stated. For  the pur- 
pose of this proceeding, therefore, the allegations of the complaint are 
admitted to be true. I t  is thereby admitted that a bill was introduced 
into the lower House of the General Assembly; that this bill on its 
second reading was voted down by the representatives of the people; 
that the Journal also shows that fact, and the bill itself was stamped 
"tabled" and placed in the package of "tabled" bills, where i t  still 
remains. I t  is further admitted that the bill was not introduced in the 
Senate at  all but, that notwithstanding the bill was defeated in  one 
House and never presented for consideration in the other, a fraudulent 
copy of a bill of similar tenor was procured to be made by a sub-copyist 
of the enrolling clerk, and by mistake on the part of the two Speakers 
xho were made to believe that i t  was a bill which had been duly read 
three times in each house, i t  IT-as signed by them. The purport of the 
bill is to prohibit debtors from preferring any creditor in making assign- 
ments. 

The plaintiff alleges that as a taxpayer he has a right to be protected 
from paying the expenses of printing the fraudulent bill and distributing 
it among the laws of the State; that as a citizen he has a right to be 
excused from including i t  among the laws which as a voter he was sworn 
to support, and that as a creditor the right he has had by our laws, time 
out of time, to have his debtors prefer him, should they see fit, should not 
be taken away from him against the will of the people, as expressed by 
their representatives in this Legislature, as likewise in many previous 

ones. 
(262) The Constitution under which we live, and which every officer 

of the State, from the highest to the least, and every registered 
voter has sworn to support, provides that "All bills shall be read three 
times in each House before they pass into laws." I t  is admitted here 
that this pretended lam- has not been read three times in  each House. I t  
is admitted that i t  has not been read three times in either house. I t  is 
admitted that i t  was read in  only one House, and in  that the people, 
through their representatives, defeated i t  and refused to let i t  pass. I t  
is admitted that subsequently the Speakers were imposed upon and 
erroneously certified that the bill had passed three readings in each 
house. 

I t  is contended, however, that we cannot go behind the signatures of 
the Speakers. But the signatures of the Speakers, procured by fraud, 
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are not their signatures. Fraud vitiates them as i t  vitiates everything i t  
touches. I t  is urged, however, that it is dangerovs to open up the acts 
of the Legislature to be set aside for fraud, and that this would unsettle 
the laws. The fraud alleged is not in procuring the passage of an act, 
but in procuring an untrue certificate that it has been passed. If the 
alleged statute is not the will of the people, expressed in  a constitutiohal 
way by three readings in  each.house of the General Assembly, there is 
no power to make it a law, and no consideration of danger should pre- 
vent a declaration that the laws heretofore made by the people, in the 
constitutional mode, cannot be repealed, revoked and set aside in  this 
mode. I f  there could be any danger in refusing to admit as a law a bill 
which, without having been passed, is untruly certified as having been 
passed, it is to be remembered that among a free people, no other danger 
is comparable to that of substituting in the enactment of l a m  
for the will of the people the pov-er of money in securing, by (263) 
shifty devices, a false certificate of the passage of an act, arid a 
holding by the courts that such ~ i l l a i n y  is conclusive and above the 
power of the people to correct through their courts. Deeds signed, 
sealed and delivered bind the parties, but it has never been considered 
that land titles would be unsettled if deeds procured by fraud were get 
aside. This rather tends to avoid land troubles. So, rejecting from the 
statute book a surreptitious bill which admittedly was not enacted by 
the votes of the people's representatives is not to unsettle the laws, but 
to establish them "broad-based upon the people's will." I f  a judgment 
of this or any other court under seal should-be procured by mistake or 
fraud. i t  can be set aside. 

I t  is urged, however, that this touches a coijrdinate department of the 
government. But the Judiciary is the only body authorized to investi- 
gate and ascertain whether it is the act of the General Assembly, or a 
measure which, rejected by the body, has nevertheless been fraudulently 
palmed off' on the Speakers and their signatures thereto procured by 
.fraud practiced on them. The Executive is also a coijrdinate depart- 
ment. I t  is a matter of history that towards the close of the last century 
certain land warrants were fraudulently issued by the Secretary of 
State, the broad seal of the State was affixed, and the Governor, beiug 
misled, honestly affixed his signature (as the Speakers did here), hut the 
Court went behind the great seal, behind the admittedly genuine signa- 
ture of the Governor, set the fraudulent land warrants aside, and jailed 
the agent of the fraud, and the next Legislature changed the name of 
the county (Glasgow) which had been named in  honor of the dishonest 
Secretary of State. 

The Supreme Court of this State had its origin in  the organization 
by law of a temporary tribunal created to investigate and set asidc 

1.55 
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(264) this fraud perpetrated on the Executive Department, and in- 
deed, by one of its heads and to punish its perpetrators. S. 1;. 

Glasgow, 1 N.  C., 176. I t  would be singular if after the lapse of nearly 
a century the developed Court, with larger powers and chosen by the 
people, should be powerless to set aside and annul a greater fraud upon 
po$ular rights perpetrated by simulating the people's impr imatur  i n  
passing off, as a law of the State, a bill which their Representatives 
rejected, and which some corrupt hireling of interested parties procured 
to be falsely certified as an act of the General Assembly by the officers 
of that body, who were deceived, in the rush and hurry of the closing 
hours of the session, into believing i t  was a genuine bill. Failing for 
many sessions to procure the passage of the act from the popular assem- 
bly, the interested parties fraudulently procured this bill to be certified 
as having been passed. To give i t  currency as law, is to pass off "the 
buzzard in  the eagle's nest" as the imperial eagle itself. We acknowledge 
as laws only the legal expression of the people's will. This bill is not 
the people's  ill. I t  is what their representatives have declared by a 
vote was not their will. I t  is not such as this that the men of North 
Carolina have sworn to support as "laws." I t  is such as this which we 
have sworn not to support as laws, by our oath to a constitution which 
says nothing shall be a law till it has been adopted by having received the 
assent of our representatives on three sereral occasions in  each House 
of the General Assembly. This has not only not received such assent, 
but has received their refusal. 

The power to construe a law necessarily carries with it the power to 
investigate whether a pretended law is really a law duly enacted 

(265) or a fraudulent simulation which in fact was never enacted into 
law. 

I n  the presence of so vital and so plain a principle, precedents are not 
needed, but we hare them. The Constitution provides that,, before be- 
coming laws, bills shall be read three times in  each house and shall be 
signed by the Speakers. I n  Scarborough v. Robinsoa, 8 1  X .  C., 409, it 
was held that if the latter requirement was lacking, the bill was not a 
law, even though it had the other and far more important requirement 
of having been passed three times in each House. A fwrtiori,. if the bill 
has not received the assent of the three constitutional readings, it cannot 
be the will of the General Assembly. To hold otherwise would be to 
sacrifice form to substance, and to say that the certificate of the Speaker 
is sufficient without a vote of the General Assembly, and (as in this case) 
in spite of an .adverse vote of that body. Again, the Constitution re- 
quires that the style of an act shall be, "The General Assembly of North 
Carolina do enact." I n  S. v. Pattersom, 98 N. C., 660, i t  was held t.hat 
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although the Speakers had signed and certified a bill as ratified, yet, if 
this formula was omitted therefrom, i t  was a nullity, because the Con- 
stitution reauired it. 

But we are in the presence of a greater and more important constitu- 
tional requirement than the formula which begins an act, or the certifi- 
cate of the Speakers. These are matters of form and essential only be- 
cause required by the Constitution. We are now face to face with the 
constitutional requirement that the bill shall three times receive the 
assent of each House '(before it shall become a law," and the principle, 
greater than the Constitution itself, that the lawmaking power resides 
in the sovereign people to be exercised by their representatives, an? 
that nothing shall be lam unless voted by them, and especially nothing 
shall be law which (as in this case) has been refused by their 
vote. Even the common law itself is law in this State only by (266) 
virtue of an enactment of the General Assembly. 

I n  other states questions have come up as to the power to go behind 
the certificate of ratification signed by the Speakers, in cases of mere 
irregularities, and it has been held i n  28 states that this can be 
done, as this Court has already held in S. v. Patterson, supra. in 
nine States only, it has been held that the certificate of ratification is 
conclusive against irregularities. These cases need not be here recited 
and reviewed. They are easily accessible in  the 23 A. & E., 196  et sey. 
But in none of these cases have we the bold and glaring and admitted 
fraud upon popular sovereignty which is here presented. 

The requirement that thirty days notice must be given of a private 
law is a condition precedent which the Legislature passes upon, bgt n 
coiistitutional provision that the bill must be read three times in each 
House beiFore it nasses into law goes into the essential matter which a 

L, 

court must determine in passing upon the question whether a printed 
piece of paper laid before it is a legislative enactment. The certificate - - 
of the Speaker is certainly prima facie and very strong presumption 
that it is, but when the Tery matter a t  issue is the allegation that the 
certificate of the Speaker was procured by fraud (and this is admitted 
by the demurrer), then i t  is begging the question to say that such piece 
of paper is conclusively the law of the land without the vote, nay, against 
the votes, of the law-making power. I t  is also begging the question to 
say that the Legislature certifies to us, over the signatures of their two 
principal officers, that this act was passed. The very issue is, did the 
two officers so certify, or were their signatures procured by fraud 8 
I f  so, it is in 1 a ~ ~ '  not their signatures and this is admitted by the (267) 
demurrer which admits the allegations that in truth the bill did 
not pass, but was defeated, and that the certificate of the presiding 
officers is false and was procured by fraud practiced on them, an allega- 
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tion which those officers in justice to themselves should have been per- 
mitted to prove by their own testimony in court. 

The people are the source of all power, but if there is fraud in certify- 
ing untruly to the declaration of their will at the ballot box, the courts 
can and will right the wrong and declare the true result. Whence comes 
it that the legislative department is so superior, or so inferior, that a 
certificate, fraudulently procured, which falsely certifies that i t  has 
passed a bill, cannot be set aside on proof that, in truth, the opposite 
result was declared. The courts have the same power to investigate in  
one case as in the other. 

I t  is not the declaration of the result of a vote by the Legislature 
itself which is in question, for that would be conclusive, but the false 
certificate that it had so declared, when it is admitted that the Legis- 
lature declared just the opposite by tabling the bill. 

I n  this proceeding, if the jury found that the certificate was false and 
was fraudulently procured, the judgment would be to strike the fraudu- 
lent bill out of the files and out of the printed laws and to declare it, 
vjhat i t  is, a nullity, as to all the world. This being an equitable juris- 
diction, the action can only be maintained in  the Superior Court and one 
action is conclusive. I t  is not open to the objection that such proceed- 
ings might, if allowed, be brought before a justice of the peace, nor that 
there might be different verdicts before different juries. That might be 

' 

urged against a proceeding, as in  Wyatt c. Xfg. Co., post, 271, where 
the invalidity of an act is attempted to be set up, collaterally as 

(26b) it were, in litigation between parties. But it cannot apply where 
the proceeding is brought against the Secretary of State directly 

t.i, have the act, which is fraudulently procured to be certified, struck out 
of the files of enrolled bills in his office and declared a nullity. I n  Cook  
v. N e a r e s ,  post, 582, Furches ,  J., speaking for the Court, animadverted 
upon the holding in Scarborough v. Robinson  that the signatures of the 
Speakers were essential to the validity of an act on the ground that this 
is to give them an unrevisable veto power. For a stronger reason, then, 
to give to their signatures the effect of law, without, or contrary to, the 
vote of the Legislature is to give them fa r  more than an unrevisable 
negative power of ueto. I t  gives them the unrevisable postive legislative 
power. I n  this case, there is even more, for this vast power, without 
revision by any authority, is vested in their signatures when procured 
by fraud if the courts cannot reject a pretended act, even when it is 
offered to be proved by the verdict of a jury that such act did not pass 
the Legislature and was not intentionally signed by the Speakers and 
the Speakers are not allowed to testify that their signatures were pru- 
cured by fraud. 

The Constitution does not require that the presiding officers shall sign 
168 
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bills in  the presence of the Houses or with their assent, and neither the 
certificate itself nor the complaint indicates that this was done. I t  may 
be the usual practice, but i t  is not required, nor does it appear to have 
been done; hence, there is no presumption that i t  was done, upon which 
an argument can be based. The signing has no law-making power in 
itself, but is a mere certification of what the law-making body has de- 
cided, and like all certificates may be impeached for fraud or mistake; 
otherwise, the certificate is more powerful than the authority doing the 
act which is certified. 

I f  we could conceive that the two presiding officers of any (269) 
Legislature should purposely certify that a bill has passed, which 
had i n  fact been defeated, this could not nullify the action of the 
two Houses I f  i t  could, then, they and not the General Assembly, are 
the law-making power. Certainly, for a stronger reason, when the sig- 
natures of the presiding officers are procured by a trick and fraud prac- 
ticed on them, there cannot be such virtue therein as to make a law 
against the vote of the body. 

The case most stronglgi relied on by the defendant is Pield 7;. C'lark. 
143 U. S., 295, but i n  that case it was admitted that the act had passed 
both Houses and had been approved by the President, and the point 
decided by the Court was that the act would not be vitiated because a 
section, which was in  i t  when passed by the House, was omitted in the 
enrolled act on file. I t  must be noted also that the United States Consti- 
tution does not contain the essential provision which is in our Constitu- 
tion that "Each bill must be read t h e e  times in  each House before i t  
becomes a law," and that in addition to the signatures of the Speakers 
there is the further safeguard that the bill is subject to the supervision 
and approval of the President, which the bill there in  question had. 
Notwithstanding these vital differences in  the two constitutions and 
the remote bearing the actual point there decided has upon this case, 
the Court nevertheless takes occasion to say (Harlan, J.), in that very 
opinion: "A bill signed by the Speaker of the House of Representatives 
and by the President of the Senate, presented to and approved by the 
President of the United States, and delivered by the latter to the Secre- 
tary of State as an act passed by Congress, does not become a law of the 
United States if it had not in  fact been passed by Congress. I n  view 
of the express requirements of the Constitution the correctness of 
this general principle cannot be doubted." An enunciation more (270) 
exactly in point in  its application to the controversy before us 
cannot be found. 

Here, the bill was not voted in  either House, but was expressly nega- 
tived by a vote, and this fact appears by the Journals (which are 
rsquired by the Constitution to be kept), and is also admittedly beyond 
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controversy. The certificate of ratification was not purposely and know- 
ingly appended by the Speakers. They never knowingly intended to 
certify that this bill had been read three times in  each house. Their 
signatures were inadvertently appended and mere procured by gross 
fraud. They, in law, are not their signatures. This is not the "signing" 
which the Constitution requires to bills which have, three times before 
such signing, been read ~ i t h  the approval of each House. 

The conflicting decisions from other states as to whether the signa- 
tures of the Speakers can be contradicted by the Journals have no appii- 
cation to this case where the allegation is of fraud in  procuring their 
signatures. 

The facts of this great fraud are admitted for the purpose of this 
appeal, for, though the complaint makes these allegations, the action is 
dismissed "because a cause of action is not stated.'' I t  must be lawful 
to allege and to prove such fraud if "government by the people and for 
the people" is to continue. Otherwise, government by fraud has begun, 
the sure and unfailing sigu in all history that the end of representative 
gorernment is at  hand. The judgment below should be reversed. 

Cited: Wya t t  v.  Mfg.  Co., post, 272; Stanford v .  ElZi?~gto?z, 117 
N.  C., 160; Range Co. v. Carver, 118 N .  C., 337; Bank v. Comrs., 119 
N .  C., 222; Russell v .  Ayer, 120 N .  C., 187, 211; Comrs. v. Snuggs, 121 
N. C., 400, 404, 407 ; Charlotte v.  Shepard, 122 N.  C., 607 ; Smatlzers v. 
Cornrs., 125 N.  C., 486; Black v. Cornrs., 129 N.  C., 126; Comrs. v. 
DeRossett, ib., 279 ; Cotton il/lilZs v.  Waxhaw, 130 N.  C.,  294; Jackson v.  
Commission, ib., 415; Wilson v. Markley, 133 N. C., 620; &aces v. 
Comrs., 135 N ,  C., 54; Comrs. v. Packing Co., ib., 66; Bickett v. T a x  
Corn., 117 N .  C., 443. 

I,. R. WYATT ET AL. V.  TT'HEELEK $ T\711,SOX MSNUFACTURISG 
CO&1PANY ET AL. 

Statutes-Enactment-Ratification-Signatures of Presiding O,$cers 
Fraudulently Procured or AfJixed by Mistake. 

(For sylrabus, see Caw u. Coke, anfe . )  

ON 14 March, 1895, the plaintiff L. K. Wyatt executed to the plaintiffs 
Job P. Wyatt and J. N. Holding the deed of assignment attached to the 
complaint conveying the large real and personal estate embraced therein 
and making preference of certain creditors named therein. 
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Thereupon sundry creditors alleging said deed to be void under the 
"Sct to Regulate Assignments and Other Like Conveyances in North 
Carolina," purporting to have been passed by the last General Assembly 
of this State and to have been ratified 18 March, 1895, obtaired judg- 
ments against the said L. R. Wyatt in Wake Superior Court, and placed 
executions thereon in the hands of the sheriff of Wake County, who 
levied the same upon the tangible property embraced in  said deed of 
assignment and was proceeding to sell the same,  hen the said trustor 
and trustees in  behalf of themselves and all the creditors of the said 
L. R. Wyatt who should come in and make themselves parties plaintiff 
and contribute to the costs and expense of this action, instituted this 
action against the said judgment creditors, asking for an injunction 
against said sale and such other relief as they might be entitled to. An 
order was made requiring the defendants to show cause before his Honor 
J u d g e  Xtarbuck,  holding the April Term of WAKE, why the injunction 
should not be granted and that the defendants be restrained in 
the meanwhile. (272)  

The cause coming on to be heard at  said term and having been 
fully argued, his Honor rendered the judgment disniissing this action 
and vacating the injunction. The plaintiffs excepted to said judgment 
in that : 

First. I t  adjudged that the validity of the act in question could not 
be impeached by evidence of non-compliance with the parliamentary 
requisites and forms of enactment. 

Second. That the court had no jurisdiction to hear such impeaching 
evidence. 

Third. I t  adjudged that the action be dismissed for want of juris- 
diction. 

Fourth. That the plaintiffs and their sureties pay the costs of the 
action. 

Fifth. That the injunction be dissolved. 
Plaintiff appealed. 

Strong  & Strong and J .  N .  Hold ing  for plaintiffs. 
A r g o  d2 S n o w  for defendants .  

FAIRCLOTH, C. J. For the reasons assigned in  Carr  v. Coke, ante ,  
823, the judgment of the court below is 

Affirmed. 

CLARK, J., dissenting : This case resembles much that of Carr v. Coke, 
ante ,  223, an inrestigation of the same fraud being asked, and it is un- 
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' necessary to repeat the reasons given in the dissenting opinions filed i n  
that case. I n  this case the plaintiffs claim under an assignment exe- 
cuted in accordance with the laws heretofore in force in this State, which 
in this respect Legislature after Legislature, including the present one, 
has declined to alter. The plaintiffs contend that such assignment is 

valid, and that their rights are not affected by the pretended 
(273) "assignment law" which, after being defeated on its passage in  

the present General Assembly, was surreptitiously and fraudu- 
lently procured to be signed by a deception practiced on the Speakers. 
The action was dismissed below on the ground that, taking the allega- 
tions to be true-and indeed they were not seriously controverted on the 
argument-the court had no jurisdiction to right this great wrong 
and fraud. 

Without passing upon the doubtful question whether the validity of 
the statute can be properly questioned in  the somewhat collateral way in  
which i t  is presented in this case, I cannot concur in  the reasons given 
for the decision by the Court. I t  would seem that certainly the Speakers 
of the two Houses should have been allowed to testify that this fraud 
had been practiced on them and that their signatures had not been know- 
ingly and intentionally placed to a bill which they knew had not been 
passed, but which had been defeated. This was due to them, to the 
Legislature and to the people. The people are entitled, as a sacred and 
inviolable right, to be governed by no laws save those enacted by their 
representatives duly and legally assembled. The act of a corrupt and 
hired villain, whose proper place is the penitentiary, should by no pro- 
cess of reasoning or refinement of logic be imposed on the people, in 
express contradiction to a vote of their General Assembly. The power 
of consolidated wealth, acting through the channel of a purchased and 
hireling lobby, is a growing evil in  all American legislation. The solemn 
and unmistakable issue in  this case, brushing aside all technicalities, is 
simply this: Shall the law be what the representatives of the people 
declare it shall be, or shall the will of powerful and menacing combina- 
tions of capital, acting through the lobbyists, with which they every- 
where assail legislative action, override and be substituted for the popu- 

lar  will? To a fearful extent this has been the result in  Congress 
(274) and in many State Legislatures, but by more devious methods. 

This is the first instance in  which one of these combinations, 
failing to secure its end by influencing legislation in the usual mode, 
has boldly and cynically defied the action of the General Assenibly and 
set aside its negative vote by fraudulently substituting the defeated bill 
as a genuine one, and prmuring the unintentional signatures of the 
Speakers. For  the first time in  American history accumulated capital 
und its hirelings have dared to take so bold a step. 
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We are asked to say that such action is beyond the power of the 
courts. The plaintiffs have no power to call the Legislature together, 
and they may be unable to satisfy the Governor that their wrongs, great 
as they are, are sufficient to tax the public with the expensive precedent 
of resummoning the Legislature whenever the fraud of a lobbyist is 
discovered. There is an  easy, a cheap and speedy remedy by setting 
aside the signatures, as fraudulent, upon the testimony of the Speakers to 
that effect and the verdict of a jury. Upon the verdict of a jury, every 
man is dependent for the protection of his property, his reputation, his 
liberty and his life. Surely it is a competent tribunal to decide whether 
the signatures to a piece of paper were knowingly and intentionally 
affixed by the Speakers with the assent of their respective Houses, or 
whether the bill had been defeated on its attempted passage and not- 
withstanding such defeat the signatures and certificates of the Speakers 
had been thereafter procured by a bold and shameless fraud. Reduced 
to its last analysis, the question is simply whether Legislatures shall 
legislate, and whether the time-honored institution of "twelve good men 
and true" shall be trusted to declare, upon the testimony of the presiding 
officers of the two Houses, that a gross fraud was perpetrated on 
them in procuring their signatures to a bill which had not been (275) 
enacted by the two Houses, but had been tabled. 

This is not a conflict of authority between the Legislature and the 
Court, nor is the Court asked to go behind the authenticated declaration 
by the Legislature of any action it has taken. The very question to be 
investigated is whether the Legislature authorized such authentication. 
The demurrer admits that i t  did not. The Court is simply asked to say 
which i t  will regard as valid, the actioo of the Legislature itself in  voting 
down this bill, or that of a lobbyist in afterwards, by fraud, procuring 
the unintentional and untrue certificate of the Speakers that it had 
passed. 

This is not an occasion when public policy or individual rights can 
tolerate the suppression of an investigation. The investigation should 
be full, free and searching. "The lights should be turned on"-not off. 
No one who is honest and pure and of good repute need fear an investi- 
gation. Others have no claim to be protected from it. 

MONTGOMERY, J., concurring: This case presents the same question 
that was heard in  Carr v. Coke, ante, 223, i. e., Can the courts go behirld 
the records of the General Assembly to consider the method by which an 
act was passed, when the act, on its face, is in due form ratified by the 
genuine signatures of the presiding officers in the presence of their 
respective Houses assembled, and filed with the Secretary of State, as 
the custodian of all the legislative acts? 
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In C'arr v. Coke, supm, there mas no allegation of forgery rvhatever, 
and any argument based on such ground is misleading, unjust to his 
Honor below and aside frorh the legal question invo lvd  I t  was stated 

in  that case that the question was one of jurisdiction, and that 
(276) was the sole question under review and the reasoning and the 

authorities are there to be found. 
A suggestion has been made and followed up by elaborate arguments, 

to the effect that in numerous instances in the cases of grants by the 
State of the same land to two parties, at different dates, this Court has 
gone behind the great seal of the State attached to the grants issued by 
the Executive-a coijrdinate branch of the State government-and it is 
concluded that if the Court can go behind the great seal of the State and 
declare the act of the Executive in issuing a grant to the junior enterer 
to be void because the second entry was obtained in fraud and with 
notice of first entry, therefore the Court can well go behind the legis- 
lative record and declare the act void because i t  was procured by fraud 
and the like. There is no room for this suggestion, and the argument 
based on it, I think, finds no support in the Reports of this Court. The 
whole is based, I think, on a misapprehension of the facts i n  this case as 
well as of the law laid down by this Court in cases heretofore decided. 
No case decided by this Court can be found in  which it is held that any 
grant of land by the State with its seal affixed by the Executive is void 
or invalid (except when the entry or grant is so defective that the land 
cannot be located) for the reason that the grant was obtained by fraud 
upon the rights of the first enterer, who was the junior grantee, nor any 
case in which i t  is held, as stated in  the argument, that "Equity vacates 
a patent which the Governor signsJ'--'(because i t  is procured in fraud 
of the superior right of a single citizen.'' On the contrary this Court 
has uniformly held that the grant or patent issued to the second enterer 
(first grantee) passes the legal title to the grantee and declares that he 
holds i t  in trust for the first enterer (second grantee) for the reason 

that he obtained his grant with notice of the equity of the first 
(277) enterer and in fraud of his rights, and the Court orders the said 

grantee to convey the legal title to the equitable owner; and so 
these coijrdinate departments work in harmony. And in  case of future 
litigation in which the title was involved the owner would have to invoke 
this grant, obtained by fraudulent conduct of the first grantee, in order 
to establish his title. I n  the late case of Grayson v. English, 115 N. C., 
358, his Honor below adjudged that the plaintiffs "hold the legal title 
to land in controversy in trust for the defendant, and that said plaintiffs 
execute to the defendant a good and sufficient deed releasing all their 
right, title and interest in  said lands," and this Court affirmed the judg- 
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merit below on numerous authorities, Associate Justice Avery delivering 
the opinion of the Court and saying "The junior enterer being affected 
by it (notice) would hold under any grant taken out by him, subj-ct to 
the right of the person holding the older entry to take out a grant also 
and have the senior grantee declared a trustee and ordered to convey to 
him." So me find upon the authorities that this Court has not declared 
the "older grant issued by the head of the Executive Department null 
and void," but has allowed i t  to stand, and adjusted the equities between 
interested parties. I n  this case if his Honor had empaneled a jury and 
had the pleadings read in the usual manner, and when evidence was 
offered for the plaintiff's purpose, had held the e~idence incompetent, 
the same question as the present would have been presented; and a use- 
less formality can have but little bearing upon the important question 
intended to be presented by the plaintiff. There is no error. 

AVERT, J., dissenting: But for the direct answer in  the concurring 
opinion filed in this case to my argument in Cnrr 2.. C O ~ P ;  I 
should be content to concur in the clear and concise presentation (275)  
of the points made by Justice C lu~k .  

Dr. Wharton, one of the most eminent authorities on criminal law, 
says: "Forgery at common law is defined by Sir William Blackstone as 
the fraudulent making or altering of a writing to the prejudice of an- 
other's rights, and by Mr. East as the false making, ma10 animo, of any 
written instrument." The plaintiff alleged, first, that a written enrolled 
bill was fraudulently made; second, that it was used to the prejudice of 
the rights of all the people of North Carolina, in that it restricted the 
debtor in  his right to dispose of his property and in t h ~ t  it deprived tile 
creditor of the means of securing what was due him. 

The judge below holds that, admitting all this, the court has no power 
to remedy the great wrong to which the people are reluctantly sub- 
mitting. The act of the hireling, who mas instrumental in perpetrating 
a fraud so prejudicial to the public, certainly had all of the turpitude of 
the most heinous of technical forgeries, and it is needless to discuss the 
question whether an indictment would lie for that offense. Society can 
better afford to condone the crime of the ignorant negro, who SO clumsily 
,&ed the name of Major Vass to an order for ten pounds of bacon 
(8. v. ~o l l i n s ,  115 N .  C., 716) than the great wrong of procuring the 
enrollment and ratification, as a law, of an instrument prepared by an 
expert agent of foreign capitalists. Yet the perpetrator of the petty 
offense is sentenced to hard labor in the penitentiary, while the instru- 
ment as well as the authors of the most gigantic fraud known to history 
are safely entrenched behind a constitutional quibble. 
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Under the circumstances I fail to comprehend how I have been unjust 
to the learned judge who heard the case below i n  characterizing 

(279) the conduct, for which he held that the law afforded no redress, as 
morally if not legally a forgery. I n  the presence of a great 

danger, which threatens the very security of popular government, it 
seems to me little less than trifling to waste time in discussing the specu- 
lative question, whether an indictment would lie against wrongdoers, if 
discovered, when the burning question before us is whether the courts 
can or will first incidentally lend their aid in the detection of the guilty 
parties by ferreting out the fraud and vacating the covinous instrument. 

I t  is earnestly maintained that there is no room for the suggestion 
that the courts had ever gone behind a grant for land issued by the 
Governor, and that "the argument based on i t  finds no support in  the 
Reports of this Court." I s  it true or untrue that equity has vacated 
patents signed by the Chief Executive for an hundred years? I t  is con- 
ceded that the courts have ordered a senior grantee holding under a 
junior entry to convey to the junior grantee whose right was founded 
upon an older entry, because the latter was "the equitable owner." I f  
tbe claimant under the younger grant holds the equitable estate, it fol- 
lows of necessity that the prior grant by the Governor, under the great 
seal of the State, was ineffectual to convey, what it purported to pass, the 
beneficial ownership in the land, and, when the courts in  the exercise of 
their equitable jurisdiction required the holder of the legal title to con- 
vey to the true owner, they gave precisely the same redress that was 
afforded in  all other cases where a deed for land had been successfuily 
impeached for fraud. 

A gives to B a thousand dollars to buy for him a tract of land that is 
to bevsold by the clerk of the court at Gbl ic  auction. B purchases the 
land, pays for it with A's money and causes the clerk to convey to him 

instead of A. The only remedy that A has now is to file a com- 
(280) plaint in the nature of a bill in equity and ask that B be com- 

pelled to convey the legal title, which he has procured by fraud, 
to the rightful owner. Would i t  be misapprehension of the law in such 
a case to say that equity vacated the deed which the clerk signs, because 
it has been procured in fraud of the superior right of the man who fur- 
nished the money to pay for the land? I t  is familiar learning that par- 
ties were, under the former practice, compelled to resort to a-court of 
Equity for remedy in a vast majority of cases of fraud, and, even where 
courts of law could take cognizance, there was generally a concurrent 
jurisdiction in the Courts of Chancery. 8 A. 85 E., p. 651. I t  is equally 
familiar learning that where parties were compelled to invoke the aid of 
a court of Equity to avoid the operation of a conveyance of land, it was 
because in court of law the grantee in  the deed which they sought to 
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impeach was deemed to be the owner, and to hold the legal estate, but 
subject to the right of the true owner to resort to equity and force hlm 
to convey. I n  all such cases the deed is declared ineffectual to pass the 
beneficial interest, and, when its operative force is destroyed, it is prop- 
erly said to be vacated. The grant is vacated for fraud, whether a de- 
cree for cancellation be made or a reconveyance ordered to the party 
having the right to assert an equity. I n  either case the Court exercises 
its equitable jurisdiction to vacate or set aside a conveyance. Adams 
Eq., 174. I n  the supposed case of constructive trust, which has been used 
for illustration, the conveyance is set aside or vacated by compelling the 
fraudulent grantee from the clerk or commissioners to convey the legal 
estate to the rightful equitable owner, just as the senior grantee is com- 
pelled to convey to the junior grantee, who has the right to claim equit; 
able ownership. I n  either case the holder of the legal estate is  in  
law the owner, and will hold the property unless the true owner (281) 
invoke the aid of equity to undo the fraud. The parallel may be 
extended by calling attention to the fact that neither the clerk nor the 
Governor is a necessary party to the proceeding to vacate the deed or 
grant. I t  is equally unnecessary to make the two presiding officers, who 
have appended their signatures to the forged bill, parties to the suit 
brought b y  an interested party to set aside or vacate what purports to be 
a ratified act and have i t  declared inoperative as a law. I t  is no m i s a ~ -  
prehension of fact or law to state that they have merely appended their 
signatures as the representative heads of the Legislative Department 
(in accordance with the requirements of Article 11, section 23, of the 
Constitution) to a bill, just as the Governor signs and attaches the seal 
of the State to a grant, i n  compliance with Article 111, section 16. With 
all of the additional light that has  been thrown upon the issues of law in- 
volved, I am still unable to comprehend why the courts are prohibited 
from declaring that a paper signed by the heads of the legislative 
branches is inoperative because the attestation was obtained by fraud, 
while it is admitted to be competent for the same tribunals to adjudge 
that the Governor's grant does not pass the equitable interest, which is 
the true and rightful ownership of land. The only difference seems to 
be that the signatures to the one instrument are obtained in fraud of the 
rights of the whole body of the people of the State, while but a single 
individual is interested in setting aside the other. - 

But supposing, for the sake of argument, that when the judicial arm 
of the government declares that the grant of the Governor has failed to 
pass the equitable estate, which it purported to convey, i t  is not trench- 
ing upon the independent province of the Executive Department, be- 
cause the Court concedes that the legal estate passes. What will 
be said to the suggestion, that under the act of 1798, which is (282) 
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still in force (The Code, sees. 2756 and 2787; Rer.  Code, ch. 4?, sec. 
29; Rev. Stat., ch. 42, see. 29) courts of law were empo~vered, where 
it was alleged that a grant had been issued since 4 July, 1776, by means 
of "false suggestion, surprise or fraud," to repeal and vacate the patent 
and that a copy of the decree may be filed in the office of the Secretary 
of State as notice that the Court has declared the grant of the Governor 
null and void? Does not this statute provide for vacating a patent, both 
as a conveyance of the legal and equitable estate because i t  has been 
issued "in fraud of the rights of a single citizen?" This proceeding 
(formerly a sc i~e  facias, now a petition) was allowed to be instituted in  
a court of law only by a senior against a junior grantee, the distinction 
k i n g  carefully drawn that the remedy of the senior enterer against the 
senior grantee of the same land for fraud in procuring his grant, was in 
chancery. O'Kelly v. Clayton, 19 N.  C., 246; Crow v. Holland, 15 
N. C., 417; Carter v. White, 101 N .  C., 30. So that a grant, issued in 
fraud of the rights of an older grantee, on the birthday of American 
Independence, has been ever since its execution liable to be repealed and 
vacated by a common law court, and pronounced ineffectual to convey 
any interest either in lam or equity, because it could be shown to have 
been obtained by fraud. I f  the courts can go back nearly 120 years to 
vacate for fraud a grant signed by the Governor and order its decree to 
be filed in the office of the Secretary of State as notice to the world, why 
should i t  imperil the independence of the Legislative Department to de- 
clare null and void and vacate for fraud a forged paper deposited in the 

very same office and purporting to be a statute, signed by the pre- 
(283) siding officers, when i t  was, in fact, the covinous work of a forger? 

I t  is suggested that, where a junior grantee causes a senior 
grant to be set aside for fraud, if future litigation should arise involving 
the title, the fornier "would have to invoke this grant, obtained by the 
fraudulent conduct of the first grantee, in order to establish his title." 
I s  this a sound legal proposition? I think it very clearly untenable. 
When such junior grantee is compelled to eject a trespasser, he need 
offer, in order to establish his prima facie right to recover, nothing but 
the grant to himself from the State. Mobley v. Gri,fin, 104 N.  C., 112. 
Should the trespasser, whether he should be the original senior grantee 
or his heirs, or another, set up the older grant in order to show a better 
outstanding title, i t  would o d y  render it necessary to offer in reply the 
record of the suit in equity, in which the grant was vacated, in  order to 
estop the grantee or his heirs, or to disprove the allegation of another 
that there was a better outstanding title. Isler v. Harrison, 71 N. C., 
64; Davis v. Higgins, 87 N. C., 300, and cases cited. I f  the junior 
grantee, after obtaining his decree to set aside the senior grant, should 
attempt to use i t  in deraigning his title against a trespasser ifi posses- 
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sion, the latter could still compel him to rely upon the junior grant by 
offering in  evidence the record of the same suit, showing that the grant 
relied on had been declared invalid. 

I regret that it has become necessary to draw in question such plain 
elementary principles in  order to sustain the soundness of the conclusion 
reached by the Court in  these cases. 

But, if it were conceded to be a correct legal proposition that a senior 
enterer would be compelled in all cases to use the senior grant in deraign- 
ing his title from the State, and that the senior grant is not therefore 
null and void, we must still confront the stubborn fact that this 
Court (in O'Kelly v. Clayton, supra; C a ~ t e r  v. White,  supra, ( 2 8 4 )  
and other cases) has repeatedly recognized the validity of the 
act of 1798 and the jurisdiction of the courts under its authority to 
vacate and repeal grants, both as conveyances of the legal and equitable 
estates. 

I still confidently maintain upon the plain principles stated and the 
authorities cited that, when a grant from the Governor fails to pass the 
equitable estate as against a more meritorious claimant, the courts, in  
so declaring and decreeing a conveyance of the legal estate to the right- 
ful owner, adjudge the grant ineffectual originally and void as a con- 
veyance of the equitable or beneficial estate. 

Cited: Curr v. Coke, ante, 2 6 7 ;  Miller v. Bank, 176 N. C.,  161. 

V A S  H. MOORE, EXECUTOR OF SALLIE L. GATLING, ET AL., v. JOHN T. 
PULLEN, ADMINISTRATOR OF M. A. MOREHEAD. 

Judgment-Compromise Decree-Legacies-Interest. 

1. Where. in a will contest. a compromise judgment was entered whereby 
legatees named in the will were to receive certain amounts in settlement 
of their legacies which were ordered to be paid by the administrator cum 
testnnzmto thereafter to be appointed, the judgment was not such a judg- 
ment as, under section 530 of The Code, mould draw interest from its date. 

2.  Pecuniary legacies draw interest from one year after the death of the 
testator. 

IN A CONTROVERSY in WAKE, a t  October Term, 1891, concerning the 
probate of the last will and testament of Mary A. Smith, sometimes 
called Mary Ann Morehead, between the propounders and the caveators, 
by agreement between all parties interested, a trial by jury was waived, 
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(286) and the court found that a certain paper-writing of date 10 
August, 1863, produced for probate as the last will and testa- 

ment of Mary A. Smith, was her last will and testament; and in 
furtherance of a compromise and agreement made at  the same 
time, the court adjudged that the adminiskator with the will 
annexed hereafter to be appointed (the executor named in said will being 
dead) should pay to the legatees or their assigns respectively, and that 
said legatees or said assigns should receive in full of their legacies certain 
sums of money named in  the order. The present action was brought by 
the plaintiffs, some of the legatees, to recover interest on the said legacies 
from the date of said adjudication, and $100 each to Van B. Moore, 
executor, etc., and Lucy C. Henry, which defendant had tendered to 
them but which they declined to receive. 

MONTGOMERY, J., after stating the case as above: By consent of all 
the parties this case was heard by the judge presiding at WAKE (a  jury 
being waived), October Term, 1894, and judgment was rendered, as 
follows : 

I t  is considered, ordered and adjudged by the court that interest does 
not begin to run on the legacies mentioned, described and set out in the 
complaint and in Exhibit A, until after two (2) years from the date of 
the qualification of the defendant John T. Pullen as administrator, with 
the will annexed of Mary Ann Smith, sometimes called Mary Ann 
Morehead, and that the plaintiffs or any of them are not entitled to 
interest on said legacies, or any of them, except from that date. 

And it appearing to the court from the admissions of the pleadings 
that there remains the sum of one hundred dollars due and unpaid on 
the legacy bequeathed to Sallie L. Gatling, and the sum of one hundred 

dollars due and unpaid on the legacy bequeathed to Lucy C. 
(286) Henry, which amount has heretofore been tendered to them and 

each of them by the defendant herein at  the date of the last pay- 
ment made to them as set out in  the complaint- 

I t  is considered, ordered and adjudged by the court that the plaintiff, 
Van B. Moore, executor of Sallie L. Gatling, and the plaintiff Lucy C. 
Henry, recover of the defendant herein the sum of one hundred dollars 
each with interest from the date of this judgment until paid, together 
with their costs of this action expended. And that the defendant recover 
of the plaintiff other than Van B. Moore, executor of Sallie L. Gatling 
and Lucy C. Henry, his costs in  this action expended. 

The plaintiffs excepted and appealed from the said judgment to this 



N. C.] FEBRUARY TERM, 1895 

Court, and assigned as error: "1. That the court erred in  not awarding 
interest to the plaintiffs upon the several amounts due them from the 
date of the judgment mentioned in the pleadings. 2. That the court 
erred in not awarding such interest from one year after the death of 
said testatrix. 2%. That the court erred in not awarding such interest 
from two years after the death of the testatrix. 3. That the court erred 
in not awarding the plaintiffs Van B. Moore, executor, and Lucy C. 
Henry interest from two years after the death of the testatrix. 4. That 
the court erred in  not awarding the said plaintiffs interest from two 
years after the letters of administration were issued to the defendant. 
5. That the judgment should have been in favor of the plaintiffs for the 
amount claimed for them, and for costs." 

John W .  Hinsdale for plaintiffs. 
Xmith & Boyden for defendants. 

MOXTGOMERY, J., after stating the facts as abow: The first excep- 
tion is overruled. We cannot take the view that the adjudication 
made at  October Term, 1891, was a judgment of the court for (257) 
money by virtue of the compromise and without reference to the 
future execution of the will, and therefore under section 530 of The 
Code to bear interest from its date. I n  the case of Brewer v. University, 
110 N.  C., 26, this Court, in speaking of one of the legacies under this 
very will, uses this language: "When the will of the testatrix was estab- 
lished by the proper orders and judgment of the court, the defendant 
became entitled to have the fund bequeathed therein to it, not by virtue 
of any compromise as suggested by the plaintiff, but by virtue of the 
~ i 1 1 . ~ )  . 

The second exception is sustained. The rule is that pecuniary legacies 
bear interest from one year after the death of the testator. Hart v. 
Williams, 77 N.  C., 426; Swam v. Xwann, 58 N.  C., 297. This  make^ 
it unnecessary to look further into the exceptions. 

There is error. The judgment below must be reversed, except as to 
the findings of the indebtedness due to Van B. Moore, executor, and to 
Lucy C. Henry, respectively, and they are entitled to interest on those 
sums because the tender mas not a sufficient one in lam-it was not for 
d l  that was due. 

Let this be certified to the court below that judgment may Be had in 
accordance with this opinion. 

Error. 
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MARY E. CRAM v. TT'ILLIAM C. CRAM. 

H z l s b a d  and Wi fe -Ac t ion  b y  Deserted Wife for Allowance for SUP-  
port-Jurisdiction-Pro1:ince of Judge  t o  Determine A m o u n t  of ill- 

lowance-Statutes, Construction of-Headings of Code Chapters. 

1. A heading or title arranged by the compilers for a chapter or section of 
The Code in no wag affects the construction of the language of the statute 
itself. 

2. A wife who has been deserted by her husband and left uiiprovided for  may, 
under section 1292 of The Code, sue him for support without asking for 
a divorce. 

3. The fact that the summons, in a proceeding under section 1292 of The Code, 
of which a judge of the Superior Court has jurisdiction, mas made re- 
turnable a t  term, does not affect the jurisdiction of the judge to hear and 
determine the matter. 

4. Vague and indefinite allegations of infidelity on the part of a wife, made by 
a husband in his answer to her complaint in a proceeding for support 
and maintenance. under section 1292 of The Code, will not be allowed to 
affect the ~(uestion of the husband's liability in such proceeding. 

6. Where, by an agreement for a separation between husband and wife, the 
former agreed to pay a certain monthly allowance, and the husband, after 
paying several installments, discontinued the pagments, he cannot set up 
the agreement in bar of her action for a support under section 1292 of 
The Code. even though he discontinued the payments because she de- 
manded that the allowance be increased. 

6. In  proceedings under section 1292 of The Code, it  is the prorince and duty 
of the judge to determine what is a reasonable subsistence for the wife, 
either by hearing testimony himself or by reference to a referee to ascer- 
tain the facts as  to the income of the husband, etc. 

ACTIOK or  proceeding under  section 1292 of T h e  Code, heard  before 
B y n u m ,  J.,  a t  October Term,  1894, of WAKE. 

T h e  plaintiff, X a r y  E. Cram, commenced the  action by  a sum- 
(289)  mons against t h e  defendant, Wi l l i am C. Cram, made  returnable 

t o  October Term,  1894, of said court,  a n d  filed h e r  complaint on  
20 October, 1894, in which she alleged t h e  mar r iage  of herself and  hus- 
band i n  Xem P o r k ,  i n  October, 1871, the  b i r th  of a son, t h e  defendant's 
subsequent infidelity a n d  desertion, his  removal to  N o r t h  Carolina, a n d  
his  l iving x i t h  another  as  h i s  wife. S h e  f u r t h e r  alleged t h a t  she h a d  n o  
means of support  f o r  herself a n d  son, but  was compelled for  a long 
period to main ta in  herself and  son by  manua l  l abor ;  t h a t  through 
negotiations she obtained f r o m  t h e  defendant a n  agreement to  p a y  her  
$10 per  month, which h e  d id  not keep and  perform. Subsequently, i n  
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1892, she came to Raleigh, where he was living, and, after negotiations 
with the defendant, a written agreement mas entered into between her- 
self and her husband, by which he agreed to pay her $400 i n  cash at 
that time and $50 per month during her life, while she agreed on her 
part to leave the State and never return, from which agreement she 
claims to be absolved by the failure of the defendant to keep his promise 
as to the payment of the monthly allowance. The complaint further 
alleged that defendant was a man of considerable property and income; 
that his desertion of plaintiff was without excuse or any fault on her 
part, and that she had always demeaned herself as a faithful and affec- 
tionate wife, etc. The prayer is for an allowance from the property 
and income of the defendant and for an order restraining him from 
selling any of his property until the allowance be paid. 

The defendant inoved to dismiss the action on the ground (1) that 
the complaint did not state facts sufficient to constitute a cause of 
action; (2 )  that the Superior Court in term has no jurisdiction of the 
action, but the same should be by special proceeding before the judges 
of said court; ( 3 )  that the plaintiff had not filed such affidavit 
as was required to be filed with such complaint by section 1287 (290) 
of The Code, stating that the complainant has been a resident of 
the State for two years next preceding the filing of the complaint, and 
that the verification of the complaint is insufficient in law to give the 
said action a status in this court. The court refused tha motion, and 
defendant excepted. 

The defendant then filed his answer, in which he alleged that when 
about 18 years of age he became acquainted with the plaintiff, mho was 
then 25 or 30 years of age, and mas then and had been years previous 
a woman of loose virtue and habits; that she exercised an artful influ- 
ence over him, and that some ceremony, m-hich he did not at the time 
regard as a marriage, took place, and thereafter they lived together; 
that he left the place at which they were residing to seek employment 
elsewhere at his trade, and subsequently refused to live with plaintiff 
on account of her character and alleged relations with other men; that 
he paid her the $10 per month so'long as he knew where to send it, but 
discontinued i t  when she changed her address without informing him as 
to her whereabouts; that he kept the agreement made in 1892 until the 
plaintiff wrote to him that unless he paid her a larger amount she would 
come back to Raleigh, and he then declined to pay her any more. The 
ansver denies that defendant is a man of property of any considerable 
income. The defendant avers that his abandonment of the plaintiff 
was caused by her lewd and vicious life find conduct before and after 
the marriage, and alleges that since his abandonment she has cohabited 
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with other men and had so admitted to him. The defendant also set up 
the agreement entered into between him and plaintiff as a contract for 
a separation for a valuable consideration, etc. 

Thereupon the plaintiff moved for judgment against defendant upon 
complaint and answer for support and maintenance. The de- 

(291) fendant objected to the hearing of this motion or any trial of the 
action at  this, which was the appearance term of the court for 

this action. This objectiou was overruled by the court, and the defend- 
ant excepted. The court then heard the plaintiff's motion, and found 
the facts and rendered the judgment, as follows : 

'(This cause coming on to be heard upon the complaint and answer, 
the court finds as facts, upon the pleadings and admissions in the an- 
swer, that the plaintiff and the defendant were lawfully married; that 
they have never been divorced, and, therefore, the court considers and 
adjudges that the plaintiff is entitled to a support and maintenance out 
of the property of the defendant; that she recover the same and her 
costs of suit, and this cause is retained for inquiry by a jury as to the 
amount of maintenance to which the plaintiff is entitled." 

The defendant objected to the finding of facts by the court. Objection 
overruled, and defendant excepted. The defendant excepted to the 
judgment rendered by the court, and prayed an appeal. 

The defendant alleges as grounds of his appeal and errors in law: 
Tha several exceptions to rulings, proceedings and judgment of the 
court, as before stated; and more particularly, as i t  was stated by the 
counsel for the plaintiff, and was held by the court, that this was not an 
action for alimony under the statute, but an action for support and 
maintenance, the court could not find the facts and give judgment for 
support and maintenance at the appearance term of this action or at 
any other term. 

T .  M. Argo and J .  H.  Pleming for plaintif. 
Shepherd & Busbee, T.  P. Devereux, and J.  B. Batchelor for de- 

f endant. 

(292) AVERY, J. The statute (The Code, sec. 1292) provides that, 
"if any husband shall separate himself from his wife and fail to 

provide her with the necessary subsistence, according to his means and 
condition i n  life, etc., the wife may apply for a special proceeding to 
the judge of the Superior Court for the county in which he resides, to 
have a reasonable subsistence secured to her and to the children of the 
marriage, from the estate of the husband," etc. 

Postponing for the present the discussion of the sufficiency of the 
reason offered by him for discontinuing the payment of an allowance to 
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her, and of the validity of the agreement under which i t  was paid, n7e 
deem i t  best to first pass upon the question that confronts us in limine, 
whether the plaintiff can, either under the statute or in the assertion of 
a right conceded to her by our courts of Equity and not destroyed by the 
latter marriage acts, maintain this action against her husband. I t  is 
admitted that the defendant was married to her;  that he separated from 
her, and for some time before the action was brought had failed to pro- 
vide for her support. I t  follows necessarily that if the court had juris- 
diction of this proceeding, she had the right to recover, unless precluded 
by some matter set up in  bar by the defendant. The plaintiff had the 
privilege of issuing a summons, returnable in vacation, as in other 
special proceedings, except that i t  was required to be heard before the 
judge, not the clerk of the court. The fact that she did not avail herself 
of that right, but fixed the return day during the term, when i t  would 
be presumably more agreeable to the court and suitors to have i t  deter- 
mined, seems to us to furnish no sufficient reason for doubting the juris- 
diction of the court. The preparation by the compilers of The Code of 
a heading for the section, printed in  different type and intended to con- 
vey an idea of its contents without reading, and which mas also a part 
of the index to the volume, in no way affects the construction of 
the language of the section itself, when its meaning is so perfectly (293) 
obvious. Were we at liberty to treat it as a preamble, its aid 
could not be invoked i n  ascertaining what was the legislative intent, 
unless that intent had been expressed in  doubtful terms. Randall v. 
R. R., 104 N.  C., 410. Under the common-law rule, which left the hus- 
band at liberty always to contest the wife's agency, as well as the ques- 
tion whether supplies provided her were necessary and suitable to her 
station in  life, the wife was often subjected to inconvenience, if not suf- 
fering, in  providing for the support of herself and her children. I t  was 
because she was relieved of this hardship by being allowed to bring her 
action against her husband (at  first by prochein ami) in a court of 
Equity, that the courts of Equity in some of the states assumed juris- 
diction of the enforcement of this obligation, as well as of some contracts 
not recognized by courts of law, where her existence was deemed to be 
merged in that of the husband. 1 Bishop Marriage & D., secs. 1385, 
1395, and 1397; 3 Pomeroy Eq. Jur., 1299; 1 Bishop Married Women, 
sec. 643; 1 Pomeroy Eq. Jur. ,  sec. 171 (p. 196, 2 Ed.) ; Stewart Hus- 
band and Wife, sec. 74. 

It is not necessary that we should determine whether this Court has 
aligned itself with those which sustain the exercise of this equitable 
jurisdiction, or with those holding the opposite view, since whatsoever 
may have been the rule before the enactment of the statute, there is no 
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room for doubt as to the intention of the Legislature. Whether it vas  
passed in affirmance of an existing principle or by may of establishing a 
new doctrine is immaterial if by the terms of the statute the right to 
sue for a support without asking for a divorce is gi-ren to a wife who 
has been deserted and left unprovided for by her husband. Where the 
statute makes the proceeding plainly but a means of obtaining the rea- 

sonable subsistence, which the law makes it the duty of the hus- 
(294) band to furnish to the wife, the headlines cannot be allowed the 

effect of uselessly cumbering i t  with the requirements as to form 
prescribed for applications for divorce and alimony by section 1287, for 
reasons which are inapplicable to a suit of this kind. 

The allegations in  the answer of infidelity on the part of the wife are 
too vague and indefinite to constitute the basis of an action for divorce, 
and are entitled to no consideration in determining the question of the 
husband's liability in  this proceeding. Sparks v. Sparks, 69 N.C., 319. 
While it is conceded that the statute (The Code, sec. 1831) recognizes 
the validity of deeds and agreements of separation between husband 
and wife, where they are living apart at the time of execution (Sparks .c. 
Sparks, 94 N.  C., 527, and 1 Bishop M. and D., secs. 1251, 1269, 1270, 
and 1303), i t  is equally true that, while such contracts are tolerated, they 
have not been looked upon with favor by this Court. Smith  v. King, 
107 N. C., 273. I f  we concede that the plaintiff had the right to demand 
that the agreement mentioned in  the answer be enforced, had she chosen 
to sue upon it, the defendant will not, nevertheless, be allowed, after 
repudiating it by ceasing to pay or offer to pay according to its pro- 
visions, to set i t  up as a bar to her recovery in this action, even though 
she may have demanded by letter a sum larger than that which she had 
stipulated in the agreement to take as a sufficient allowance. I t  is not 
the contract to pay a certain sum in lieu which quits the husband of his 
duty to furnish a support for the wife when he is discharged, but the 
actual payment or attempt or offer to pay in fulfillment of his agree- 
ment. Kelly's Contracts of Married Women, p. 75 ; 1 Cord's Legal and 
Eq. Rights of Married Women, secs. 144, 145. Having ceased to per- 
form his agreement to pay the monthly allowance referred to in the 

pleadings, i t  mill not avail him now as a defense to this proceed- 
(295) ing for maintenance on the part of the plaintiff, to whom he 

admits that he was married, and whom i t  is conceded that he 
afterwards deserted. Whether her conduct, from other standpoints, has 
been commendable or not, looking at this case only in its legal aspect, 
me find no averment in his answer that is sufficient in law to discharge 
him from the duty ~vhich grows out of his admitted relations to her. 

The only remaining question is whether the order of the court that 
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the plaintiff is entitled to a support and costs, and that the cause be 
retained for the jury to inquire as to the amount to be allowed for main- 
tenance, was such a judgment as the court ought to have rendered. As 
we have said, this is denominated a special proceeding, with the special 
peculiarity that it is returnable before the judge, m7ho is substituted for 
the clerk. When issues of fact are raised, therefore, it must have been 
the intention of the Legislature that the judge, like the clerk, shall enter 
the cause on the docket for trial by jury. The Code, secs. 116, 278, et 
seq. I f ,  for instance, the marriage and subsequent separation had been 
denied by the defendant, i t  would have been the duty of the judge, 
whether the cause had come before him i n  vacation or during the term, 
to  have ordered a trial by jury of the issues of fact so raised. But it is 
the  province of the  judge, not of the jury, to ascertain and adjudge 
what is a reasonable allowance for the maintenance of ths wife. What 
are  necessaries suitable to the station in life of an infant or a feme 
covert i s  a question for the jury; but where facts are found or admitted 
which entitle a wife to a statutory allowance for support, it becomes the 
duty of the judge, as in the case of fixing the amount of alimony, to 
either hear evidence himself or to order a reference to ascertain such 
facts as to the income of the husband, the value of his estate, etc., 
a s  will enable him to determine what is "a reasoilable subsist- (296) 
ence, according to his (the husband's) 'c~ndi t ion and circum- 
stances," as the statute declares "it shall be lawful for such judge" to do. 

The judgment, therefore, must be modified, so as to leave the judge at 
liberty to ascertain the condition and circumstances of the defendant 
and make such allowance as he may deem just. Let the defendant pay 
t h e  costs of the appeal. 

Modified and affirmed. 

Cited: 8. c. Woolard ,  119 N. C., 781; Xlcittlethcrrpe v. Slcittletharpe, 
130 N. C., 75; Ellett v. Ellett, 157 N .  C., 164; Crews v. Crews, 175 
N. C., 171; In  re Chisholm, 176 N .  C., 213; Wa2to.n v. Walton, 178 
N. C., 75; Allen v. Allen, 180 N.  C., 467; Mowis v. Patterson, ib., 486. 
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E. H. LOVE v. THE CITY O F  RALEIGH. 

Cities-iLlunicipa1 Liabiliky f o r  Acts of Agents-LVegligence-T7.ial- 
Harmless E r r o r .  

1 Q city, acting within the purview of its delegated authority, is not respon- 
sible for the acts of its agents done in the exercise of its judicial, discre- 
tionary, or legislative nowers; but where the city is acting in its minis- 
terial capacity, and in the exercise of powers conferred for its own benefit 
aud assumed voluntarily, it is answerable for the torts of its agents, 
prcvided they are acting within the scope of their agency and of the 
municipal authority. 

2. If an act complained of lies wholly outside of the general or special powers 
of a municipal corporation, the corporation is not liable in damages for 
such act, whether it was done by its express command or not. 

3. A city has no implied authority to provide for a pyrotechnic display on a 
Fourth of July or anniversary celebration ; therefore, 

4. A city, not having the express power to provide for a display of fireworks, 
is not answerable in damages for the negligence of its agents in conducting 
such a display ordered by it. 

5. Where, in the trial of an action, a plaintiff is not entitled to recover in any 
view of the evidence, whether admitted or excluded, the exclusion of evi- 
dence is not error of which plaintiff can complain. 

MONTGOMERY, J., did not sit. 

(297) ACTIOK tried before Bynum, J., and a jury, at October Term,, 
1894, of WAKE. 

The action was brought by Alice L. Love, through her next friend 
and iather, E. H. Love, to recover damages for an injury inflicted upon 
her through the alleged negligence of the defendant's agents, who con- 
ducted a fireworks display during the celebration of the centennial anni- 
versary of the City of Raleigh, in  October, 1892. I t  was in  evidence 
that the mayor and board of aldermen, in  pursuance of a resolution 
adopted by the board of aldermen to fittingly celebrate the centennial 
anniversary of the City of Raleigh, appointed a committee of five alder- 
men to act in  conjunction with a larger committee of citizens, to devise 
methods for and to superintend the celebration, and appropriated from 
the treasury of the city the sum of $2,000 towards defraying the ex- 
penses. The aldermen also tendered, by resolution, the use of Moore 
Square for fireworks display. An ordinance of the city was put in evi- 
dence which prohibited fireworks in  the city, but provided that "nothing 
herein contained shall prohibit the exhibition of fireworks on occasions 
of public rejoicing, under the control of the mayor or chief of police." 

It  was admitted that on "the committee on pyrotechnics," appointtd 
by the board of managers of the celebration, were three members of the 
board of aldermen. 
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There was evidence of unskillful management of th8 fireworks display, 
and that a stick from a discharged rocket fell among the onlookers and, 
striking the plaintiff ( a  child of 9 years of age) in  the face, mangled 
the cheek and neck and so injured one eye that it had to be removed. 

Battle & Mordecai for plaintiff. (304) 
J .  N .  Holding and Strong & Strong for defendant. 

AVERY, J. The principal questions presented by this appeal are:  first, 
whether the City of Raleigh was empowered by any general or special 
statute to purchase fireworks and order a committee to direct the man- 
ner of making the display; second, whether, if no such authority had 
been delegated to the municipality, i t  would be answerable for the 
wrongful conduct of agents acting within the scope of its instruction to 
them, but in the exercise of authority not delegated to i t  by the Legis- 
lature. 

I t  will possibly aid us in  the elucidation of these questions to (306) 
lay down some general fundamental rules defining and fixing 
the limits of municipal powers. So long as a city keeps within the 
purview of its delegated authority, i t  is not responsible for any act of 
its agents, done in the exercise of its judicial, discretionary or legislative 
powers, except where subjected to such liability by some express pro- 
vision of the Constitution or of a statute. Mofit t  v. Asheville, 103 
N .  C., 237; Hill v. C'harlotte, 72 N.  C., 56; 1 Sherman & Redfield on 
Neg., sec. 262; Robinson ?i. Greencille, 42 Ohio, 625. But  when such a 
corporation is acting in  its ministerial capacity or its corporate as dis- 
tinguished from its governmental character, in the exercise of powers 
conferred for its own benefit and assumed voluntarily, i t  is answerable 
for the torts of its authorized agent, subject to the limitation that such 
wrongful acts must not only be within the scope of the agency, but also 
within the limits of the municipal authority. iMofitt v. Asheville, 
supra, 254; 2 Dillon Mun. Corp. (4  Ed.), sec. 968 (766). 

I n  the section cited above Judge Dillon says : "If the act complained 
of necessarily lies wholly outside of the general or special powers of the 
corporation, as conferred by its charter or by statute, the corporation 
can in  no event be liable to an action for damages, whether i t  directly 
commanded the performance of the act or whether i t  be done by officers 
without its express command; for a corporation cannot, of course, be 
impliedly liable to a greater extent than it could make itself by express 
corporate vote or action." Referring especially to the wrongful acts of 
agents of municipalities, same author says i n  a subsequent section 
(969a) : "As to torts or wrongful acts not resting upon contract, but 
which are ultra vires i n  the sense above explained (viz., wholly and 

179 



I N  THE SUPRENE COURT [lie 

necessarily beyond. the possible scope of the chartered powers of 
the municipality), we do not see on what principle they can (306) 

' create an implied liability on the part of the municipality. If 
they may, of what use are the limitations of the chartered corporate 
powers?" Thompson on Neg., 737; Srnitlz v. Rochester, 76 N. Y., 
506; Mayor v. Cundiffs, 3 N. Y., 165. 

I t  is not denied that if the agent, in  the course of his employment, is 
guilty of negligence or commits even a wilful trespass with the belief 
and intention that the act will inure to the benefit of the principal, then 
not only does the doctrine of respondeat superior apply, but both princi- 
pal and servant may be made to answer for the resulting damage. See 
authorities cited in  Tate  v. Greensboro, 114 N .  C., on pp. 416 and 417, 
especially 2 Dillon Mun. Corp., secs. 979,980, et seq.; Hewitt  v. Swi f t ,  
3 Allen, 420; Johnson v. Barber, 5 Cfilman (Ill.), 425; Wright  v. Wil- 
cox, 19 Wendell, 343. 

"Without express power," says Judge Dillon ( 1  Mun. Corp., sec. 
149-loo), "a public corporation cannot make a contract to provide for 
celebrating the Fourth of July or to provide an entertainment for its 
citizens or guests. Such contracts are void, and, although the plaintiff 
complies therewith on his part, he cannot recover of the corporation." 
Hodges v. Bufa lo ,  2 Denio (N. Y.), 110; 2 Dillon, see. 916, et seq.; 
Austin v. Coggeshall, 12 R.  I., 329. 

I t  is needless to cite further authority in support of the proposition 
that if a city is not empowered to contract a debt for the purpose of 
making a display on a national holiday or on such occasion as the cen- 
tennial anniversary of its existence as a municipality, i t  would follow, 
of necessity, that i t  could not, by empowering agents to supervise a dis- 
play that it could not lawfully pay for, subject its taxpayers to liability 
for the wilful wrong or negligence of such agents, when they are acting 
entirely outside of the scope of any duty that the city is authorized to 
impose. Dillon Mun. Corp., sec. 969a. A municipality is not answer- 

able for torts of a servant, except where the wrong complained of 
(307) is an act done in  the course of his lawful employment, or an 

omission of a duty devolving upon him as an incident to such 
service. 

Before entering upon the consideration of the sufficiency of the stat- 
utes relied upon to authorize the action of the mayor and aldermen of 
the city in making an appropriation and appointing a committee to 
purchase the necessary articles and to supervise the pyrotechnic display 
on the occasion referred to, it is perhaps best to recur to the rule that a 
municipality is clothed with those powers only which are granted in 
express terms, or necessarily or fairly implied from or incident to those 
expressly granted, and which i t  is essential to exercise in  order to carry 
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out objects and purposes of creating the corporation. 1 Dillon Mun. 
Corp., sec. 89 (55) ;  X. v. Webber, 107 N. C., 962. 

I n  all of the cases relied upon by plaintiff's counsel it seems that the 
municipalities had the authority to pass an ordinance or make an order 
under color of authority. I t  has not been contended or alleged that the 
action is founded upon the creation of a nuisance by the city, nor can it 
be successfully maintained that the use of fireworks is analogous to the 
case of blocking up a public highway which i t  is the duty of the munici- 
pality to maintain in good condition. 

The charter of the city (chapter 243, Laws 1891) grants to the mayor 
and aldermen, when assembled, the following powers : 

"Sec. 31. That the aldermen, when convened, shall have power to 
make, and provide for the execution thereof, such ordinances, by-laws, 
rules and regulations for the better government of the city as they may 
deem necessary: Provided, the same be allowed by the provisions of this 
act and be consistent with the laws of the land. 

''Sec. 32. The board of aldermen shall contract no debt of (308) 
any kind unless the money is in  the treasury for its payment, 
except for the necessary expenses of the city government. 

''Sec. 33. That among the powers hereby conferred on the board 
of aldermen, they may borrow money only by the consent of a majority 
of the qualified registered voters, which consent shall be obtained by a 
vote of the citizens of the corporation, after thirty days' public notice, 
at  which time those who consent to the same shall vote 'approved,' and 
those who do not consent shall vote 'not approved.' They shall provide 
water and lights, provide for repairing and cleansing the streets, 
regulate the market, take all proper means to prevent and extinguish 
fires, make regulations to cause the due observance of Sunday, appoint 
and regulate city policemen, suppress and remove nuisances, regulate, 
control and tax the business of the junk shops and pawn-shop keepers or 
brokers, preserve the health of the city from contagious and infectious 
diseases; may provide a board of health for the City of Raleigh and pre- 
scribe their duties and powers; provide ways and means for the collec- 
tion and preservation of vital statistics; appoint constables to execute 
such precepts as the mayor or other persons may lawfully issue to them 
to preserve the peace and order and execute the ordinances of the city; 
regulate the hours for sale of spirituous liquors by all persons required 
to be licensed by the board, and during periods of great public excite- 
ment may prohibit sales of spirituous liquor by all such persons for such 
time as the board may deem necessary; may pass ordinances imposing 
penalties for violations thereof not to exceed a fine of $50 or imprison- 
ment for thirty days. . . . They shall have the right to regulate the 
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charge for the carriage of persons, baggage and freight by omnibus or 
other vehicle, and to issue license for omnibuses, hacks, drays 0'- 

(309) other vehicles used for the transportation of persons or things for 
hire. They may also provide for public schools and public-school 

facilities by purchasing land and erecting buildings thereon and equip- 
ping the same within the corporate limits of the city or 17-ithin one-half 
mile thereof. They may also construct or contract for the construction 
of a system of sewerage for the city, and protect and regulate the same 
by adequate ordinance; and if i t  shall be necessary, in  obtaining proper 
outlets for the said system, to extend the same beyond the corporate 
limits of the city, then in such case the board of aldermen shall have the 
power to so extend it, and, both within and without the corporate limits, 
to condemn land for the purposes of right of way or other requirements 
of the system; the proceedings for such condemnation to be the same as 
those prescribed in  chapter 49, section 6, of the Private Laws 1862-63, 
or in the manner prescribed i n  chapter 49, Volume I of The Code." 

I n  these provisions of the charter, and in  sections 3800 to 3805, both 
inclusive, of The Code, will be found enumerated all of the powers 
granted to the city by general or special laws. 

We do not think that the general power to pass ordinances can be 
held to carry with it by implication any such grant of authority as that 
to expend the public money for, and conduct under the auspices of the 
city officers, such a display as that described by the witnesses. We are 
aware that such authority has been assumed by cities and towns in 
many of the states, but where the exercise of it has been drawn i n  
question in the courts it has been sustained only when some statute 
expressly conferred the power to make the appropriation for that par- 
ticular purpose. As we understand the authorities cited, the Supreme 

Court of Massachusetts has given its sanction to the validity of 
(310) expenditures for such purposes only where some express pro- 

vision of law was shown to warrant it. I n  one of the cases cited 
from that state (Tindley v. Salem, 137 Mass., 171) the Court held that, 
even where a person was injured by the negligent use of fireworks by 
the servants of a city that had ordered the display for the gratuitous 
amusement of the people, under the authority of a statute, the city mas 
not liable to ansver in damages. I n  an earlier case i t  had been held 
that a city council must act strictly in pursuance of statutory power to 
make such displays to subject i t  to liability for injuries due to the neg- 
ligence of its servants in  the management of it. Nerrinm v Loureljel, 
98 Mass., 219. Where no statutory authority is shown for a wrongful 
act, done under the direction of a municipality, the Supreme Court of 
Massachusetts lays down the general rule as to its liability substantially 
as we have stated it. Cavanaugh v. Boston, 139 Mass., 426; C1afli.n v. 
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Hopkinson, 4 Gray, 502. If there is no authority conferred upon the 
mayor and aldermen by the statute mentioned, and we can discover 
none, after diligent search and examination, it is immaterial whether 
the persons in  immediate control of the fireworks mere servants, acting 
under the direction of the committee appointed by a resolution passed 
by the mayor and commissioners, and stood in the relation of agents to 
the city, or whether they were independent contractors. If the authori- 
ties of the city acted d t ~ a  vires in ordering the display, the question 
whether they eniployed expert pyrotechnists and acted upon their advice 
after securing their services, is equally as irrelevant. I f ,  therefore, i t  
were conceded that the chairman of the committee, appointed by the 
city for the purpose, supervised and directed the negligent management 
of the fireworks, and a t  such a place as it was evidence of a want 
of care to select, we think i t  was the duty of the court, neverthe- (311) 
less, to tell the jury that the mayor and aldermen were not 
authorized by law to make an  appropriation for and direct the manage- 
ment of a display of fireworks, and that the city was not liable to 
respond in  damages for the wrongfnl or negligent conduct of a servant 
ac'ting under instructions given by the city, but without authority of 
law. For the reasons given, we think that the court should have in- 
structed the jury that in  no aspect of the evidence was the defendant 
corporation liable for the acts of its servants in the management of the 
fireworks. Whether the rulings of the court upon the admissibility of 
testimony were abstractly erroneous or not, is not material, since, 
whether excluded or admitted, it mas manifest that the plaintiff was not 
in any view of the evidence entitled to recover. There was no error of 
which the plaintiff can justly complain, and the judgment must be 

Affirmed. 

Cited: Willis v. N e w  Bern, 118 N.  C., 137 

SAMUEL T. SMITH ET AL. V. H.. T. GRAY, EXECUTOR, ET AL. 

Action to Recover Lafid-Service of Process-Irregular Judgment in  
Sale for Parti t ioniCollateral  Attack- Ratification by  Xinors. 

1. Where, in a proceeding to sell land, an order of sale has been made and 
property sold and the sale confirmed, the judgment is final, and can only 
be set aside in a direct proceeding for that purpose. 

2. Where infant defendants are served with a summons in proceedings for the 
partition of land and a guardian ad litem is appointed, a judgment affirm- 
ing the sale cannot be set aside in a collateral proceeding for alleged fraud 
or irregularity. 
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3. Where infants, after reaching their majority, with knowledge of the facts 
rendering the sale of their land voidable for irregularity, receive the 
residue of the purchase price, they ratify the sale. 

4. Section 387 of The Code cures irregularities in a partition sale of land 
of minors. 

(312)  ACTION to recover a half interest in  a lot of land in Raleigh, 
N. C., alleged to have been irregularly sold in proceedings for 

partition, without proper service of the summons on minor owners, and 
now owned by and in  the possession of the defendants, to whose testator 
i t  came, after several mesne conveyances, as a purchaser for value and 
without notice of any irregularity in the proceedings for its sale. The 
action was tried before Bynum,  J., at Fall  Term, 1894, of WAKE, and 
from a judgment in favor of defendants the plaintiffs appealed. 

The facts are stated in  the opinion of Associate Justice Montgomery. 

T. R. Yurnell  and T.  31. Argo for plaintiffs. 
A. 0. Burton for defendants. 

FVRCHES, J. Though we may feel called upon to affirm the judgmeht 
of the court below, we cannot say, as the learned judge below did, that 
in  our "opinion the proceeding 'B' was regular." And we fear that 
plaintiffs, while they were infants, did not receive the protection from 
the court they should have had. 

We find from the transcript of record sent up that Andrew Syme, the 
administrator of J. J. Jackson, father of plaintiffs, commenced a pro- 
ceeding in  the Superior Court of Wake to subject the land in contro- 
versy to assets to pay debts and cost of administration, in which he states 
in  his verified complaint that the property is worth $2,000. This pro- 

ceeding went on to final judgment and order of sale, without any 
(313) service on the plaintiffs in this action, except that a member of 

the bar, professing to act for the infant defendants, had accepted 
service of process, and although the defendants in  this proceeding 
claimed their homestead the court proceeded to judgment. 

I n  this proceeding Mason and Syme were appointed commissioners, 
and sold the land, when one &Gee became the purchaser at  $910, but 
refused to comply with the terms of sale, for the reasons that the infant 
defendants had not been served with process and that the homestead had 
been claimed. Whereupon, Thomas Wynne, who had married the oldest 
sister of plaintiffs, who was unfriendly with plaintiffs, commenced 
another proceeding in  the same court to h a ~ ~ e  this property sold for 
partition, making the present plaintiffs defendants. I11 this proceeding 
there seems to have been a service of the summons, as follows: "Served 
5 February, 1880, by reading the within summons to all the defendants 
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named within." And there was a guardian ad litem appointed for the 
infant defendants, who filed an answer, admitting all the facts set out 
in  the complaint. And a judgment and order of sale was made in  this 
proceeding, and Andrew Syme and T. P. Devereux were appointed com- 
missioners, sold the property for $800 and reported that i t  had brought 
"a fair  and full price," and recommended a confirmation of the sale, 
which was made by the court. These conimissioners seemed to have 
made this sale under the order of the court in  the case of Syme, admin- 
istrator, and also under the order in  the case of Thomas Wynne against 
plaintiffs, i n  the proceeding to sell for partition. As they report said 
sale in  both proceedings, the court confirms i t  in both proceedings, and 
their deed to Pinkston states that it is made under both proceedings. 

I t  also appears that the same attorney who undertook to accept service 
in  the case of Syme, administrator for the infant defendants, 
acted as the attorney of Thomas Wynne in his proceedings (314) 
against them to sell the property for partition. 

This Court cannot say that s~ch"'~roceedings are regular," or allow 
them to receive the sanction of this Court. And if the case stopped here 
we would most unhesitatingly set them aside, were this a direct proceed- 
ing for that purpose. 

But, with all this irregularity, we cannot say they were void, and this 
is the turning point in  the case in  favor of the defendants. 

Where there is no service of process, the court has no jurisdiction, and 
its judgment is void. Bank v. Wilson, 80 N .  C., 200; Stancill v. Gay, 
92 N. C., 462. Such judgments have no force and may be quashed on 
motion or ex mero motu, and will be treated everywhere as a nullity. 
Carter v.  Bourntree, 109 N .  C., 29. 

When a judgment is attacked for fraud, the remedy is by motion in  
the cause, if the proceeding is still pending. But if the proceeding has 
been ended by final judgment, an independent action must be brought. 
Carter v.  Rountree, supra. 

I n  a proceeding to sell lands, when an order of sale has been made 
and property sold, this is a final judgment; and while it may be set aside 
in  a direct proceeding for that purpose, i t  cannot be attacked in a col- 
lateral proceeding. NcLaurin  v. McLaurin, 106 N. C., 331; iYcGlaw- 
horn v. Worthington, 98 N .  C., 199; Sumner v. Sessoms, 94 N .  C., 371; 
Hare v.  Holloman, 94 N .  C., 14. But i t  seems that this is one of the 
cases intended to be provided for in the act of 1879 (section 387 of The 
Code), and the irregularities pointed out above are cured by this act. 
Fowler v. Poor, 93 N.  C., 466; Hare v.  Holloman, supra; Cates v. 
Picltett, 97 N.  C., 81. 
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As this judgment was only irregular and not void, it would seem that 
the deed of the commissioners to Pinkston conveyed the legal title 

(315) to the property now in  dispute, and may be considered as a deed 
from plaintiffs while they were infants, which, though voidable, 

was not void, and might be ratified by them after they reached their 
majority. And if this is so, we hold the fact that, after they came of 
age and being in possession of all the facts, their receiving the residue 
of the purchase-money was a ratification of what had been done and of 
defendants' title. And they will not now be allowed to come into court 
and dispute the same. 

I t  is not contended but what defendants are purchasers for a valuable 
consideration and without notice; and it may be that this would be 
another ground of defense. But as we have decided the case for defend- 
ants upon other grounds, we do not consider this. 

Affirmed. 

Cited: Razoles v. Carter, 119 N.  C., 597; Murray v.  Southerland, 125 
N .  C., 177; ATorwood v. Lassiter, 132 N. C., 57; Earp v.  Minton, 138 
N. C., 204; Credle v. Baugham, 152 N.  C., 20. 

G. C. FARTHING v. W. T. CARRINGTON. 

Practice-Controversy Without Action--Matter of Public Interest- 
Hearing on Appeal-Conditional Sales and iVortgages, Validity of- 
Present Consideration-Prelxisting Debts-Construction of Statute. 

1. Where, under section 567 of The Code, a controversy is submitted which 
involves matters of great public concern and which is supported by an 
affidavit that a real case exists, and that the controversy is submitted in 
good faith to determine the rights of the parties, this Court will, upon 
appeal, determine the question of law thus raised, although the statement 
of facts is not full enough to render a judgment commanding or prohibit- 
ing a thing to be done. 

2. Under rules 10 and 12, this Court will, by consent of parties, receive printed 
argument, without regard to the number of the case on the docket or date 
of docketing the appeal, and in a cause directly involving a matter of 
great public interest, will assign an earlier place on the calendar or fix a 
day for its hearing. 

8. Chapter 466, Laws 1895, entitled "An act to regulate assignments and other 
conveyances of like nature in North Carolina," applies only to conveyances 
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made to secure preexisting debts and not to those executed to secure a 
debt growing out of the transaction itself and for a present consideration. 

QVERY and CLARI~, JJ., dissenting. 

CONTROVERSY submitted without action, heard before Green, (316) 
b., a t  March Term, 1895, of DURHAM, and from the judgment 
rendered therein the plaintiff appealed. 

The appeal was docketed in  this Court on the----day of-----, 1895, 
after the cases from the Fifth District had been disposed of, and, by 
consent, was heard on the----day of April, 1895. 

The submission to the court below was as follows: 

To the Hon. L. L. Green, Judge Presiding at the March Term,  1895, of 
Durham Superior Court : 

G. C. Farthing, Hiram Jones, and W. T. Carrington, being parties to 
a question in  difference which might be the subject of a civil action, pre- 
sent a submission of the same to the court for its decision, as follows: 

All said parties are residents of Durham County, North Carolina, 
except Jones, who lives in Chatham. A11 parties agree that the case 
may be tried in Durham County. 

On 23 March, 1895, said Hiram Jones, desiring to borrow one hun- 
dred dollars, applied to W. T. Carrington, who loaned him said sum, 
which was attempted to be secured by the execution of a bond and mort- 
gage, the following being a copy of said mortgage : 

I, Hiram Jones, of the County of Chatham, of the State of North 
Carolina, am indebted to W. T. Carrington, of Durham County, 
in  said State, in  the sum of one hundred dollars, for which he (317) 
holds my note, to be due on 1 November, 1895, and to secure the 
payment of the same I do hereby convey to him these articles of per- 
sonal property, to wit, one gray mare, name, Mollie, known as the Qas- 
ton Foard mare, about 6 years old; one bay horse mule, name John, 
knomr, as the Dick Atwater mule, about 5 years old; one red no-horned 
cow, about 6 years; one brindle horned cow, about 5 years old; eight 
head of hogs, now on my farm where I now lire;  one I-horse wagon; 
all my farming tools and gear; all the crop that I raise on my land or 
any other land that I tend in the year of 1895, such as wheat, corn, fod- 
der, shucks, cotton, tobacco, etc.; all free from any encumbrance or lien. 

But on this special trust, that if I fail to pay said debt and interest 
on or before 1 Kovember, 1895, then he may sell said property or so 
much thereof as may be necessary, by public auction, for cash, first giv- 
ing twenty days' notice a t  three public places, and apply the proceeds of 

187 



IN  T H E  SUPREME COURT [ l l G  

such sale to the discharge of said debt and interest on the same, and pay 
any surplus to me, after all cost and attorney, etc. 

Given under my hand and seal, this 23 March, 1895. 
HIRAM (his X mark) JONES. (Seal) 

Witness : J. J. THAXTON. 

$100. DCRHAJI, N. C., 23 Xarch, 1895. 
On or before 1 November, 1895, with interest from date at  the rate of 

8 per cent per annum, until paid, I promise to pay to the order of W. T. 
Carrington the sum of one hundred dollars for d u e  receired, 

(318) and secured by chattel mortgage mith even date mith this note. 
H I R A ~ ~  (his X mark) JOKES. (Seal) 

Witness : J. J. THAXTON. 

That at  the time of, and before the execution of said mortgage, said 
Hiram Jones was indebted by note to G. C. Farthing, above named, in  
the sum of $100, and said Farthing contends that said mortgage is void, 
for the reason that at  the date of its execution he mas a creditor of said 
Jones, as above stated; whereas said W. T. Carrington and Hiram Jones 
contend that neither the letter nor the spirit of the new anti-preference 
law embraces a case of this kind, in which one person, however much 
indebted at the time, creates a new debt and seeks to secure the same by 
mortgage, trust deed or other lsecurity. And so, desiring to save costs 
and trouble, they ask the decision of the court upon the state of facts. 

TV. T. C'.~RRIKGTON, 
HIRAM JOKES, 
G. C. FARTHING. 

W. T. Carrington and G. C. Farthing, being duly sworn, state that this 
controversy is real and the proceedings in good faith, to determine the 
rights of the parties. W. T.  CARRINGTOPI'. 

Sworn to and subscribed before me, this 1 April, 1895. 
Witness my hand and notarial seal. 

CHAS. K. FAUCETTE, 
Notary Public. 

The following judgment was rendered : 
"The court, having carefully read and considered this controversy 

without action, and after hearing argument of counsel, is of opinion, 
and so adjudges here and now, that G. C. Farthing is not entitled 

(319) to have the mortgage set out in the 'controversy submitted' de- 
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dared  void, but, on the contrary, that said mortgage is as opera- 
tive and effectual to pass title as i t  would have been prior to the passage 
of the anti-preference law by the recent Legislature." 

Boone  di Boone  for plaint i f .  
Puller, Wins ton  & Fuller for defendant. 

MONTGOMERY, J. This case was submitted to the court below under 
section 567 of The Code, and is here by appeal. This section of The 
Code answers a most excellent and useful purpose, i n  that i t  enables 
parties to have their questions in difference settled upon an agreed state 
of facts, without delay and without the cost of witnesses and a trial 
below. I t  disregards forms, as such, and the perplexities of pleadings. 
I t  requires only that, by affidavit, it shall be made to appear that a real 
case exists, and that the controversy is submitted in good faith to deter- 
mine the rights of the parties. One of the long-standing rules of prac- 
tice of this Court (No. 10) provides that, ('When, by consent of counsel, 
it is desired to submit a case without oral argument, the Court will 
receive printed arguments without regard to the number of the case on 
the docket, or date of docketing the appeal. . . . ." Rule 13, amongst 
other things, provides that the Court, at  the instance of a party to a 
cause directly involving a matter of great public interest, may assign an 
earlier place in  the calendar, or fix a day for the argument thereof, 
which shall take precedence of other business. Under these rules, we 
have felt it to be our duty to give an early hearing to the matters 
involved i n  the case before us, because of its public and general interest. 

Upon examination of the proceeding before us, we are not satisfied 
that the facts are stated with sufficient fullness to entirely comply 
with the statute under which the matter is submitted; but the (380) 
question of law which is submitted is presented with entire dis- 
tinctness. And xi-hile ordinarily we might dismiss the proceeding be- 
cause the case is not full enough as to its statement of facts, yet where a 
matter involves a great public interest, as does this matter, we have con- 
cluded to follow a late precedent of this Court-"Treat the case as in  the 
nature of a submission of the controversy without a formal action." The 
precedent to which we refer will be found in Appendix "A," 114 
N. C. This controversy arises upon a state of facts which brings (323) 
before us the construction of the act of the General Assembly of 
13 March, 1895, entitled "An act to regulate assignments and other con- 
veyances of like nature in  North Carolina." Section 1 is as follows: 
"That all conditional sales, assignments, mortgages or deeds in trust 
which are executed to secure any debt, obligation, uote or bond which 
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gives preference to any creditor of the maker shall be absolutely void 
as to existing creditors." The plaintiff contends that the mortgage in  
this case is void under the provisions of the act. We are of the opinion 
that the mortgage is valid and that the act is limited to conditional sales, 
assignments, mortgages and deeds in  trust made to secure preexisting 
debts and obligations, and that mortgages of the nature of the one before 
the Court, growing out of the transaction itself and executed for a 
present consideration, do not come within the operation of the statute 
referred to, and that it (the statute) evidently refers to preexisting 
debts, and was not intended to embrace transactions of this kind, where 

the debt grows out of the transaction itself and is for a present 
(324) consideration. We are supported in  this position by an opinion 

of this Court at  its January Term, 1871, delivered by Chief Jus- 
tice Pearson, in  iVcKay v. Gilliarn, 65 N. C., 130, construing Lams 1861, 
ch. 4, see. 12, which act is substantially like the one now under con- 
sideration. The same principle of construction is also recognized in 
Reeves v. Cole, 93 N. C., 90, although that case arose on the construc- 
tion of the statute concerning agricultural supplies. However, after 
deciding the point raised in  that case, Chief Justice Smith, for the 
Court, further said : "A similar method of construction was pursued in 
ascertaining the meaning and giving effect to a section in  the act of 
11 September, 1861, which declared that 'all deeeds of trust and mort- 
gages hereafter made and judgments confessed to secure debts shall be 
void as to creditors,' unless providing for the payment pro rata of all 
the debts and liabilities of the maker. I t  was held in  McKay v. Gil- 
Ziam, supra, that, notwithstanding the broad terms of the act, its pur- 
pose was 'to take from the debtors the right to give preference to some 
creditors to the exclusion of others,' and its operation was confined to 
preexisting debts and did not include a loan contracted at  the time of 
the execution of the deed and secured by it.'' We are, therefore, further 
of the opinion that the act before us is intended only to prevent a prefer- 
ence in  favor of preexisting creditors in the cases specified in the act 
itself. The appellant will pay the costs of this proceeding. 

CLARK, J., concurring in the result: As the Court holds that the 
question of the construction of the act is properly raised by the record, 
I express my concurrence in the opinion that the act only applies to 
"assignments and other conveyances of like nature" as is stated in the 

title, and forbids preferences being given by such to existing 
(325) creditors, and that i t  has no application to mortgages, crop liens 

or other conveyances which may be executed to secure a debt or 
loan created at the same time with the'execution of such conveyance, 
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nor where the conveyance is executed to secure advances thereafter to be 
made. NcKay  v. Gilliam, 65 N. C., 130. But I regret I cannot concur 
with the majority of the Court that the question is properly before us 
in  this proceeding. The submission of a "controversy without action" 
under The Code, see. 567, is simply an illexpensive and prompt proceed- 
ing to obtain the decision of the Court as to the rights of the parties in 
a matter where the facts are not disputed. I t  dispenses with summons 
and pleadings, and can be submitted to the judge at  chambers as well as 
at term. But it is not intended as a mode of propounding queries to the 
Court to settle abstract questions of law when no judgment can be ren- 
dered directing the defendant to do or not to do some particular act. 
McKetharz v. Ray, 71 N.  C., 165; Little v. Thome,  93 N. C., 69; 1Milli- 
kan, v. Pox, 84 N, C., 107. It is a substitute for a civil action, and must 
state facts sufficient to constitute a cause of action, and upon which the 
court could have rendered a judgment if presented by complaint and 
demurrer. The question here sought to be decided could, of course, be 
presented in this manner of proceeding, but only upon sufficient facts 
stated. I n  the present case all the facts agreed are that Carrington, 
being indebted to the plaintiff, executed a mortgage to his codefendant 
to secure a loan made at  the time of the execution of the mortgage, and 
the plaintiff asks a decree that such mortgage be declared void as to 
him. Suppose the plaintiff had been correct in alleging that the mort- 
gage was void, does the bare fact that a debtor executes a void mortgage 
entitle any creditor to obtain a decree that the mortgage is 
void? How is he hurt by it 2 The creditor, whose debt has not (326) 
been reduced to judgment, has no lien on any particular iand of 
the debtor. He  has no ground even to ask that the mortgage be removed 
as a cloud on his title. There is no allegation or agreement here that 
the defendant, Carrington, has included in this mortgage property above 
his homestead which would otherwise have been liable to execution for 
the plaintiff's debt, and that the defendant has none other property 
liable to the plaintiff's execution. Nor is i t  averred that the plaintiff 
has judgment and execution; and if he had, no reason is shown why he 
could not sell under it and buy the property embraced in the alleged 
mortgage, treating it as void. It does not appear even that the mort- 
gage has been registered. I t  is true, the affidavit sets out that this is a 
bona fide action, but it does not appear that the plaintiff has suffered or 
will suffer any detriment, nor that the courts can render him any aid. 
Indeed, on the facts agreed, there is no judgment that the court could 
render, unless i t  is that of passing upon the abstract question of the con- 
struction of the .act. Nor can I concur that the response of the Court 
(114 X. C., 823) to the inquiry of the Governor as to the tenure of 
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judicial office is a precedent in this case, which concerns merely the 
rights of parties litigant in a civil action of a private nature. 

SVERY, J., dissenting: The statute (The Code, see. 567) was enacted 
in order (said Pearson, C. J., in McKethan v. Ray, 71 N. C., 165) "to 
dispense with the formality of summons, complaint and answer.'' I t  
would manifestly lead to absurdity to hold that the "controversy without 
action" was intended to include any other than a legal controversy, if 
the statute did not relieve us of discussing the general principle by 

declaring in plain terms that it must be between "parties to a 
(327) question in difference, which might be the subject of a civil 

action." I t  follows necessarily that, before the court can con- 
sider such a proceeding, it must be satisfied from the statement that a 
cause of action exists, and this can only appear when from the sworn 
statement, howeuer informally or inartistically drawn, the court can 
gather facts sufficient to constitute "the subject of a civil action." Hence 
i t  has been held that, where the "case containing the facts" does not 
show that the court has jurisdiction, the proposed controversy must be 
dismissed. Little v. Thorne, 93 N .  C., 69. Following numberless prece- 
dents, beginning with Tucker v.  bake^, 86 K. C., 1, this Court has held, 
during the present term, in the case of Webb v. Hicks, Justice Purches 
delivering the opinion of the Court, that where facts cannot be gathered 
from the whole complaint that would, if true, entitle a plaintiff to re- 
cover, the action must be dismissed. Lassiter v. Roper, 114 N.  C., 17. 
I n  the case at bar it is set forth in the sworn statement that Hiram 
Jones, one of the parties, borrowed $100 from another party, W. T. 
Carrington, on 23 March, 1895. 

The mortgage, with the probate and certificate of registration, is set 
forth in full, and then follom the portion of the affidavit upon which 
the status of the case in court depends, which is as follows : 

That at the time of and before the execution of said mortgage, said 
Hiram Jones was indebted, by note, to G. C. Farthing, above named, in 
the sum of $100, and said Farthing contends that said mortgage is void, 
for the reason that at the date of its execution he mTas a creditor of said 
Jones, as above stated; whereas said W. T. Carrington and Hiram Jones 
contend that neither the letter nor the spirit of the new anti-preference 
law embraces a case of this kind, in which one person, however much 

indebted at  the time, creates a nev  debt and seeks to secure the 
(328) same by mortgage, trust deed or other security. And so, desiring 

to save costs and trouble, they ask the decision of the court upon 
the state of facts. W. T. CARRINGTON, 

H I R ~  'JOKES, 
G, C. FARTHIXQ. 
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W. T. Carrington and G. C. Farthing, being duly sn-orn, state that 
this controversy is real and the proceedings in good faith, to determine 
the rights of the parties. W. T. CARRIRGTON. 

Sworn to and subscribed before me, this 1 April, 1895. 
Witness my hand and notarial seal. 

CHAS. K. FAUCETTE, Notary Public. 

The act of 13 March, 1895, provides that "A11 conditional sales, mort- 
gages or deeds i n  trust which are executed to secure any debts, obliga- 
tion, note or bond which gives preference to any creditor of the maker, 
shall be absolutely void as to existing creditors." The Statute of 13th 
Elizabeth (The Code, see. 1545) declared all conreyances executed "to 
delay, hinder and defraud creditors and others of their just and lawful 
actions, etc, (only as to that person, his heirs, etc.) to be utterly void 
and of no effect." Before the enactment of that statute i t  was necessary 
to invoke the aid of a court of Equity to have a deed declared void for 
f raud;  and where, by that or any other statute, deeds are pronounced 
void as against creditors, in order to secure a formal declaration of their 
invalidity the moving party must ask relief that ~ o u l d  have been admin- 
istered formerly solely in  a court of Equity. 

I t  does not appear that the creditor, Farthing, has sued upon (329) 
the note due him, or that, if he had obtained jud,ment and 
issued execution thereon, he could not have realized his debt by the sale 
of other property. Unless the creditor has the right, upon the state of 
facts presented, to demand a formal declaration of the court that the 
mortgage is void, no cause of action is stated upon which he can demand 
any judgment whate~er .  Southerland v. Harper, 83 N .  C., 200. Far- 
thing has shown no shadow of a claim to either the specific personal 
property or the land covered by the mortgage to Carrington, and there 
is not the slightest ground, therefore, for invoking the aid of the Court 
to remove a cloud from property to which he has shown no apparent 
right or title. Browning v. Lavender, 104 N.  C., 69; Peacock v. Stott, 
ib., 154. ('A cause of action is generally held to be a union of the right 
of the plaintiff and its infringement by the defendant." 1 Enc. of P1. 
and Pr., p. 116. The two elements are the right of the plaintiff and 
omission of duty or wrong on the part of the defendant. Hayes v. 
Clinkscales, 9 S .  C., 441. Here the only right shown to be in Farthing, 
in  whose favor an attempt is made to state a cause of action, if any 
exists, is that to sue for and recover the sum of $100 due him, but there 
is an utter failure to indicate how the mortgage, without further ex- 
planation, interferes with that right. There must be an allegation of a 
hreach or of a neglect of duty, and a damage resulting, i n  order to 
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properly constitute the suit in court. Cooley, J., in  Post v. Campam, 
42 Mich., 96. "The codes of civil procedure create no new causes of 
action. Rights are entirely independent of remedies. Whatever mas a 
cause of action at  lam or a ground of relief in equity before codes, is 

now remediable in  a civil action, and whatever was remediless 
(330) before is now remediless under the codes. 1 Enc. of P1. and Pr., 

p. 145." 
There must be some limit to the exercise of jurisdiction under section 

567. I t  is well settled that a respectful letter from the learned mem- 
bers of the bar who represent the parties to this proceeding, asking the 
court to advise them as to some controversy that had not, but might in  
the near future arise, would give the subject-matter of the communica- 
tion no standing in  the Superior Court or by appeal here. 

I am at a loss to know how the line can be drawn so as to guide the 
legal profession and protect the courts against being forced to spend 
their time in  deciding speculative questions between the rule that the 
statement of facts sufficient to constitute a cause of action shall be 
regarded as an essential prerequisite to the consideration of a contro- 
versy submitted without action, and the loose practice of allowing affi- 
davits suggesting that a question of vital interest to the public is about 
to arise, and requesting the court to relieve the parties of the trouble 
and expense of proceeding in the prescribed way and to give it a proper 
status in court. I cannot concur with my brethren in the view that the 
letter of advice to the head of a coordinate branch of the government 
(114 N. C., 925) is a precedent for entertaining and deciding this case. 
There the Court followed a former precedent in advising a coordinate 
department (the Legislature) about a matter that confronted it at  the 
moment, and involved a grave constitutional question, upon which that 
department was called upon to act immediately. There the Court gave 
advice, in order to point out the line of duty which was prescribed by 
the Constitution, and i t  was not necessary to render a judgment. Here 
we must either render a judgment or dismiss the case for vant  of juris- 

diction; there is no middle ground. If we have no jurisdiction, 
(331) as the modified opinion of the Court seems to concede, then our 

judgment is a nullity. I t  is familiar learning that a judgment, 
where the court has no jurisdiction, is not conclusive. I t  seems to me 
that ~vhere i t  is conceded that a case is coram non judice the Court can 
render no judgment, and i t  is manifestly our duty to dismiss, unless we 
mean to hold that any two private citizens have the same right to ask 
for advice about their differences that the Legislat~~re or the Governor 
has to invoke our aid in  acting upon a p a r e  constitutional question 
upon which immediate action is inevitable. To this proposition I can- 
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not give my assent, and in my view of the case I cannot concur with my 
brethren without assenting to it. 

The letter to the Governor, which is referred to, was not an adjudica- 
tion as to the rights of the judicial officers whose terms were in question. 
But, feeling that they would voluntarily accept the advice as decisive, 
the Court simply endeavored to exhibit a proper appreciation of the 
rights of the judges and at  the same time show courtesy to the Chief 
Executive of the State that had been considered due both departments 
when similar requests had been theretofore made. I t  has never been 
once suggested that the frequent designation of actions for possession, 
since feigned actions and forms of actions were abolished in  1868 as in 
the nature of actions of ejectments, warrants this Court in  entertaining 
a suit begun by declaration instead of by summons, and thus disregarded 
the requirements of the statute (The Code, see. 161). I see no more 
reason for attaching greater significance to the expression, "in the nature 
of a controversy without action." I cannot concur in  the view that 
statutes enacted in derogation of general law. and heretofore construed 
strictly by this Court, shall be deemed modified, as a mere inference 
from the use of such illustrations. But the judgment of the court 
below that Jones' mortgage is not void is, as I understand the 
opinion of the Court, left undisturbed, and is allowed to conclude (332) 
the parties, though the court had no jurisdiction to try it. 

Whatever may be the magnitude of the question involved, I deem it 
my duty to refrain from the expression of an opinion upon it, just as i t  
would be proper to decline to respond to a written request accompanied 
by a solemn affidavit and sent in  an informal way by some other highly 
respectable citizens of the State. I, therefore, dissent from the opinion 
of a majority of the Court that there is a properly constituted case 
before us. . 

If the majority of the Court had ordered that the appeal be dismissed 
for want of jurisdiction, thus vacating the judgment below, which will 
now remain conclusive on the parties, the question whether I should give 
expression to my opinion on the merits might have been considered, 
according to the precedents, one of propriety. But where the Court, as 
the conclusion deduced from an  argument to sustain the jurisdiction, 
simply ordered that the appellant pay the costs, then, with great defer- 
ence to the views of others, it seems to me that my course should be 
dictated by a sense of duty rather than of propriety. When the letter 
of advice, referred to in the opinion of the Court, was sent to the Gov- 
ernor, i t  must be remembered that there was no judgment appealed 
from, the validity of which depended upon the opinion of the Court, and 
the letter concluded no one as to his rights. I t  subserved the purpose of 
pointing out to the Executive Department the method of conducting the 
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approaching election-a matter upon which that department was re- 
quired by law to take action forthwith. 

FURCHES, J., concurring in the opinion of the Court, delivered by 
Just ice  i?fontgomery: I regret that there is any reason why any 

(333) member of the Court should feel that he was not authorized in 
this proceeding to give his opinion as to the proper construction 

of the act of 13 March, 1895, as we are bound to see from the proceeding 
before us (if we close our eyes to all other sources of information) that 
i t  involves a matter of great interest to the business of the State. 

The main question, and the one intended to be presented for our con- 
sideration, is the construction of the act of 13 March, 1895, and four 
members of the Court have given their opinion, construing this act to 
apply to preexisting debts at the time of making the mortgage or other 
security, and not to debts made contemporaneous with and agreed at 
the time of their making, to be thus secured. The other member of the 
Court, for reasons which he assigns, declines to express any opinion as 
to the construction of the act. Then I take i t  that the construction of 
the act is settled, so far  as the opinion of four of the justices of this 
Court can settle a question. 

But while this is so, two of the justices are of the opinion that the 
question is not presented in such a way as to justify the Court in giving 
any opinion as to its construction, and this is the reason for my writing 
this opinion. 

The majority of the Court were not inadvertent to the objections 
made by the minority, and for these reasons did not undertake to render 
a formal judgment affirming or overruling the judgment of the court 
below, but simply expressed their opinion as to the construction of the 
act. And in doing this me thought we were fully warranted by the prece- 
dents of this Court, and the matter of the tenure of the judges (114 
N. C., 923) is cited i n  the opinion of the Court as authority for the 
action of the majority. The learned members of the Court (Chief Jus- 

t ice Slzep7ze~d and Just ices  A v e r y  and Bzerz~~el l )  who rendered 
(334) the opinion in  that matter put i t  upon the ground that i t  was "in 

the nature of a submission of the controversy in reference to 
their terms of office, without a formal action." This seems to be 
authority for the action of the majority of the Court in this proceeding. 
But the minority say not, for the reason that i t  was in response to a 
letter from the Governor as to a grave constitutional question in which 
the public was interested; that it was not an adjudication as to the 
rights of the officers whose terms were in question, but the Court felt 
that they would voluntarily accept the advice as decisive. 

I t  is true that the Governor's letter to the Court suggested an impor- 
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tant question for its decision, and, we think, one proper for them to act 
upon; but he, as Governor, had no interest in  it. His  election or term 
of office was in  no m7ay involved. He did not order the election or hold 
the election. These were provided for by the Legislature. H e  could not 
add or take one day from the terms of the judges, with or without the 
opinion of this Court. And it is conceded that the opinion of this Court 
in that proceeding could not do so. But the opinion mas given because 
it involved a grave constitutional question in vhich the public mas 
interested, and because the Court had reasons for thinking that the par- 
ties really interested wished the opinion of the Court and would be gov- 
erned by it. 

This was, as I have said, an important question, and one, as I think, 
proper to be decided by this Court. But it was not necessary to the 
administration of the courts. I t  is most probable there would have been 
elections held for these offices without th$ opinion, and if. there had not 
been, and in  this way a vacancy had occurred, the Governor was author- 
ized by the Constitution to fill i t ;  so the administration of justice would 
have gone on. 

But, again, i t  is contended by the minority that section 567 of (335) 
The Code is only intended to do away with the formalities of 
pleading, and to properly constitute a case under this section it 
ought to contain sufficient averments to constitute a cause of action 
upon which the court could go to judgment. I agree to this proposition, 
but I do not agree that Webb  v. Hicks, post, 598, is in  conflict with the 
action of the majority of the Court in this case. I n  W e b b  v. Hicks, 
supra, the court below held that the plaintiffs were not entitled to re- 
cover, and this Court, i n  reviewing the appeal of plaintiffs, were of the 
opinion that plaintiffs' complaint did not state a cause of action, and 
"affirmed" the judgment of the court below. I t  is not in point in this 
case, as I think. 

But, admitting, as I do, that there should be sufficient averments to 
enable the Court to proceed to judgment, this does not prevent the Court 
from giving its opinion in  a case of such importance as this. And I 
think the Court is sustained in  so doing, not only by the case in 114 
N. C., 923, supra, but also by such oases as the following: 

I n  McBryde  v. Patterson, 78 N. C., 412, which was a contest between 
children of the same mother, some legitimate and some illegitimate, as 
to property, this Court, Smith, C. J., delivering the opinion, discusses 
and decides the case upon its merits, and then held that the appeal was 
prematurely taken, and dismisses the appeal. 

I n  8. v. Divine, 98 N .  0.) 778, in  a case coming up by successive 
appeals from a justice's court to this Court, upon the construction of a 
statute changing the presumption of evidence, this Court fully discusses 
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the case upon the merits, and declared the act unconstitutional and void. 
Smith, C. J., delivering the opinion of the Court, says: "We have gone 
:-to the question in  order to settle the question of the validity of the 

statute in its application to the case before us, and because i t  will 
(336) practically put an end to the litigation." The case was then dis- 
- missed, for the reason that the special verdict appealed from was 

not sufficient to found a judgment upon. 
I n  Guilford v. Georgia Co., 109 N.  C., 310, which mas before this 

Court simply upon a motion for a certiorari as a substitute for an appeal, 
the Court discussed and decided the case upon its merits, Clark, J., 
delivering the opinion of the Court, and then refused the motion of 
defendant for the certiorari to bring the case to this Court. 

I n  S. v. Tyler, 85 N.  C., 569, a case involving the questions as to 
whether a solicitor was entitled to $4 or $10 tax fee, this Court went 
into a full discussion of the case upon its merits, Ashe, J., delivering the 
opinion of the Court, and closing the opinion as follo~vs: "But, as the 
State has no right to appeal in  this case, and has no interest in the ques- 
tion, the case is dismissed." 

I n  iWiZling Co. T. Finley, 110 N. C., 411, the Court, Clark, J., deliver- 
ing the opinion, discusses the case on its merits and sustains the judg- 
ment below, and then says the appeal is premature and cannot be sus- 
tained. 

I n  8. v. Wylde,  110 N. C., 500, being an indictment for bigamy, the 
Court discusses and decides the case upon its merits, Clark, J., delivering 
the opinion, and then dismisses the appeal upon the ground that the 
affidavit upon which defendant appealed was insufficient to bring the 
case to this Court. 

I n  S. v. Lockyear, 95  N .  C., 633, which was an indictment for selling 
liquor by the Capital Club, of the city of Raleigh, the Court thought i t  
of sufficient public importance (Xmith,  C. J., delivering the opinion) 
to discuss and decide the case upon its merits, in which he gives the fol- 
lowing reason for deciding a case not properly before the Court: "The 
wish of the parties that it should be settled and the law declared, so that 

it might be obserred in its integrity," and then proceeded to dis- 
(337)  miss the case because there was no judgment in the court below, 

and none could he pronounced by this Court. 
' There mas no difficulty in understanding the point intended to be pre- 

sented to the Uourt by this case. No one has complamed of it on that 
account. 'lhen, I repeat, treating this case as in no better condition 
than ~t would have been in a regular action, wlth a complamt alleging 
all the facts contained in  this submission, with a demurrer to the com- 
plaint, will not the case cited above justify the Uourt in  glving ~ t s  
o ~ i n i o n  upon the merits of the controversy? I f  it was of sufficient 
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importance to decide mhether a solicitor was entitled to a $4 fee or a $10 
fee to induce the Court to decide the case upon its merits, though it was 
before the Court on the appeal of the State, which, the Court say, had 
no interest in  the question and no right to appeal, is not the question 
presented by this case of sufficient importance to justify the Court in 
g i ~ ~ i n g  its opinion upon the construction of this act ? I f  the construction 
of an act of the Legislature changing the rule of evidence, as in Davis' 
case, supra, was of sufficient importance to justify the Court to pass upon 
i t  and declare an act of the Legislature unconstitutional '(because i t  will 
practically put an end to the litigation," is not the matter now before the 
Court, which must seriously affect the whole business interest of the 
State, sufficient to justify the Court in giving its opinion as to the con- 
struction of the act of the 13th of March, 18951 

But, it is contended, these cases do not apply, for the reason that, 
although the Court gave its opinion when i t  had no case properly con- 
stituted before it, the Court, after giving the opinions in the cases 
referred to, then dismissed the appeals; and as to whether this was more 
consistent with the views of my brethren who differ with the 
majority, I will not pretend to say, as I am not dealing with that (338) 
question. But i t  is said the Court should have reversed or 
affirmed the judgment below; that there is no middle ground. Did the 
Court, i n  the cases cited above,'reverse or affirm the judgment below? 
But supposing this may not be considered an answer to this position- 
that the Court should have reversed or affirmed the judgment in the court 
belom--I wish to give my own answer to this proposition. I t  is con- 
tended by the minority that the case does not state facts sufficient to 
authorize a judgment, and the judgment pronounced thereon is a nullity. 
If they are correct in this position, then no judgment we could have 
pronounced here would have made it valid. There was no use in shoot- 
ing at a dead duck. And if there is a sufficient statement of facts to 
authorize the judgment below, then their whole theory that the Court 
was wrong in passing upon the question fails and falls to the ground. 
Which horn do they take? But, again, if the Court had the right to 
consider i t  and then dismiss it, as in Davis' case, in Taulor's case. in 

u 

Lockyear's case, supra, or in  Guil ford v. Georgia Co., supra,  hen i t   as 
only before the Court on an application for a certiorari to bring it to 
this Court, did not the Court have the right to consider this case mith- 
out dismissing i t ?  Does not the greater include the less, whether it is 
called middle ground or not ? 

I have not undertaken to argue the construction of the act as given by 
the Court. So far  as I know, there is no difference of opinion as to this. 
I say, so far  as I know, as I am not authorized to speak for Just ice  
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Avery on this point. Bu t  I have only endeavored to shov that  the Clourt 
is  justified by precedent i n  the action i t  has taken in  this case. 

B u t  I will say, i n  passing from this case, that, i n  nly opinion, 
(339) the act of 13  March, 1895, is so little like the Statute of 13  Elm. 

(The  Code, sec. 1545) that  i t  would hardly be safe, to reason 
from the analogy of that  statute, to construe the act of 13  March. The 
Statute of Elizabeth does not avoid any conveyance, unless there is an 
intent to defraud or delay the payment of the creditors of the maker, 
and then such creditors must be defrauded, hindered and delayed, or the 
conveyance is  valid. This statute, without regard to intent or as to 
whether any one is damaged or not, declares the conveyance utterly void 
if the maker is  indebted to any one else a t  the time of making the same. 

Cited:  Stewart 'v .  State, 118 N.  C., 630 ; Wittkozusky v. Baruch, 126 
N .  C., 7 5 0 ;  Rogerson v.  Lumber Co., 136 N .  C., 269. 

UNION BA4NI< OF RICHMOND, VA., v. BOARD OF CORIMISSIONERS OF 

TOWN OF OXFORD. 

Railroad Aid Bonds-Election to Authorize Issue-Compromise De- 
cree-Estoppel-Nonsuit-Constitutiolzal Law. 

1. Where, in a suit by a railroad company to compel the issuance by a town 
of bonds in aid of the railroad, a compromise decree was rendered whereby 

+ the town was released from liability for one-half of its subscription in 
consideration of its issuing the other half, the town is estopped from 
denying the validity of the bonds issued in pursuance of such decree, and 
such estoppel is as effectual in favor of the purchaser of the bonds in a 
suit to compel the payment of coupons as i t  would be if the action were 
brought by the railroad company. 

2. Since the statute (section 574 of The Code), and indeed, independent of it, 
where disputed claims have been preferred against a town, it may make 
a contract with the creditor whereby the latter agrees to discount or 
throw off a portion, and such an agreement is founded upon a sufficient 
consideration and will be enforced. 

3. Where, in a suit by a railroad company against a town to compel the latter 
to issue bonds, a compromise decree was entered whereby the company 
was required to release the town from one-half of the issue upon the 
issuing by the town of the other half, the fact that such release has not 
been executed by the railroad (no demand for such release having been 

' made) will not invalidate the bonds issued in pursuance of the decree 
and held by a bona fide purchaser. 
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4. While it is a prerequisite essential to the valid it^ of bonds issued by a town 
in aid of a railroad that the Legislature shall grant the power to aid, and 
that a majority of the qualified voters shall signify their approval, yet the 
machinery for ascertaining the will of the electors is  a secondary con- 
sideration ; therefore, 

5. Where an act of the Legislature authorized the issue of bonds by a town 
in aid of a railroad, and provided for their payment by taxation, but did 
not provide for a n  election on the question of their issuance, and the elec- 
tion was held in  conformity to existing election laws relating to the bor- 
rowing of money by municipalities, the bonds issued pursuant to such 
election a re  valid in the hands of a bonu fide owner. 

6. An act of the Legislature authorizing towns to issue bonds in aid of a rail- 
road, and providing for the mode of payment thereof, is  not void under 
section 7, Article TTI, of the Constitution, because it  does not provide for 
a special election to ascertain the will of the people, since the general laws 
relating to such elections are  applicable. 

7. m e  records of a municipality showing that a proposition to  allow it to 
issue bonds, authorized by the Legislature, was submitted after thirty 
days' notice, and that a majority of the qualified registered electors signi- 
fied their assent by their affirmative ballots, are conclusive evidence that 
the will of the majority was so expressed. 

8. I n  an action by the holder of bonds of a town to compel the town to pay 
them, a n  answer merely denying the complaint and setting up as  a 
counterclaim, nonuser, failure to build and complete the road, and other 
facts which might enable the State to have the charter declared forfeited, 
and praying that  the bonds should be delivered up and canceled, does not 
constitute such a counterclaim or demand for  affirmative relief as  will 
prevent the plaintiff from taking a nonsuit upon the holding by the judge 
that  the bonds are  void. 

9. The bona fide purchaser of municipal bonds issued in aid of a railroad is 
required to  look no further than to see whether those things essentially 
prerequisite to the issuing of a valid municipal bond have been done, and 
cannot be made to suffer because the town did not take proper and 
effective measures to secure the completion of the road in whose aid the 
bonds were issued. 

PETITION f o r  mandamus,  heard  before Hoke, J., a n d  a jury, a t  (341) 
November Term,  1894, of GEANVILLE. 

J.  S. Manning, Shepherd & Busbee, and W .  J .  Leake for 
phintiff. ( 3 6 1 )  

W .  A. Guthrie and Edzvards & Royster for defendants. 

AVERY, J. If  a n  action h a d  been brought by  a taxpayer  of t h e  town 
of Oxford t o  en jo in  t h e  issue of bonds i n  payment  of i t s  subscription to 
t h e  Oxford & Coast L i n e  Rai l road  Company, a n y  final jitdgment upon 
t h e  meri ts  would have  operated a s  a n  estoppel, both upon  other  tax- 
payers  of the town a n d  the municipal i ty  itself. 2 Black Judgments ,  see. 
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584. 1n  two actions brought by that company against the mayor and 
commissionep of Oxford, asking for mandamus to compel the issuing 
of a subscription of $40,000 in bonds to the capital stock of the com- 
pany, i n  which a controversy arose, among other matters, as to the 
authority to make such subscriptions, a compromise decree, drawn in  
pursuance of a previous agreement between the parties, was entered in 
the two suits, consolidated by order of the court into one, whereby the 
town was released from further liability upon the issue of $20,000 in- 
stead of $40,000 in  its bonds, payable to the company, and upon surren- 
dering its right to call for certificates of stock in the company to the 

amount of $40,000. If the decree concluded the towfi from ques- 
(362) tioning the validity of the bonds, the estoppel would be as 

effectual in favor of the plaintiff, who sues upon past-due cou- 
pons, of which it is the owner, as if the action were brought by the rail- 
road company. Thompson v. Lee County, 3 Wallace, 327. Prior to the 
passage of ch. 178, Laws 1874-75 (The Code, see. 574) an agreement 
to receive a part in lieu of the whole of a debt due was held to be a 
nudurn pactum as to all in  excess of the sum actually paid. Currie v. 
Canady, 78 N.  C., 91; Hayes v. Davidson, 70 X. C., 573; Nitchell v. 
Sawyer, 71 N.  C., 70; Love v. Johnston, 72 N.  C., 415. But where such 
agreements have been made since the act was passed, they are deemed to 
have been entered into in  as full contemplation of its provisions as 
though it had been incorporated into the contract. Koonce v. Russell, 
103 N. C., 179. Indeed, independent of statutes, where disputed claims 
have been preferred against it, "a town may make a contract with a 
creditor whereby -the latter agrees to discount or throw off a portion, 
and such an agreement (says Judge Dillon) is founded upon a sufficient 
consideration, and will be enforced." 1 Dillon Mun. Corp., sec. 477; 
Baskerville v. Tweed, 20 Me., 178; Amy v. Shelby County, etc., 114 
U. S., 387. I n  our case there were mutual considerations which, i t  
would seem, would have given vitality to the contract and made it enfor- 
cible even at common law. The town surrendered its claim to $40,000 
in certificates of capital stock, in  consideration of being released from its 
obligation to issue forty instead of twenty $1,000 bonds to the railroad 
company. We can see no force in  the contention that the failure to 
deliver a release in accordance with the decree in any way affects its 
validity when i t  does not appear that the railroad company ever refused 
or neglected, on demand, to execute it. The town cannot take advantage 

of the laches of its authorities in failing to demand its execution, 
(363) in  order to repudiate their debt, if it is valid: The plaintiff was 

warranted in assuming that the town had demanded its execution 
and was not bound to look behind the decree to ascertain whether i t  had 
exercised common prudence in  protecting itself. These twenty bonds 
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recite that they are issued in pursuance of the power and authority 
granted i n  chapter 49 of The Code, chapter 315, Laws 1891, and section 
30, chapter 21, Laws 1885 (being the charter of the town), and also by 
virtue of an election held as provided for in the acts referred to, and in  
accordance with the compromise decree in  the cases to which we have 
referred. I t  is conceded,-without question, that no municipal corpora- 
tion is authorized to issue bonds unless the power to do so is granted 
either in express terms or by necessary implication by the Legislature. 
The unavoidable implication arising from section 10, chapter 315, Lams 
1891 (the charter of the company), is that i t  was the intention of the 
Legislature to empower "counties, cities, towns and townships" to issue 
bonds to aid in  building the road, and to compel either corporate body 
that might lend its credit in that may to pay all such tax as it might 
collect on the franchise and property of the completed road, in payment 
of the interest accruing thereon. But i t  is insisted that the power cannot 
be exercised in  the face of the prohibitory provision of the Constitution 
(Art. VII, see. 7) unless the authority to loan its credit received the 
sanction of a majority of the qualified voters of the municipality, and 
that i t  is as essential to the validity of the bonds that the Legislature 
should in  express terms authorize the election and require specifically a 
vote of a majority of the qualified voters, as that i t  should empower the 
town to aid. I t  is admitted to be an essential prerequisite to the validity 
of such bonds that the Legislature should grant the power to aid, and 
that the majority of the qualified voters should signify their ap- 
proval by their ballots cast. The machinery for ascertaining the (364) 
ki l l  of the electors is a secondary consideration. The main-pur- 
pose was to prohibit the imposition of a tax for certain objects without 
the assent of a majority of the qualified voters. The acts of 1891, in as- 
suming that counties, towns and townships may subscribe, impliedly man- 
ifests a purpose on the part of the Legislature to allow municipalities "to 
issue bonds to aid in building" this railroad, and leaves them at liberty 
to aid as may seem to them best, and, by implication, to do what they 
were expressly allowed to do in the charter of the Oxford & Clarksville 
road-either make donations or subscriptions. The statute puts no re- 
striction upon the town as to the manner of issuing its bonds in  aid of 
the construction, leaving them to donate or subscribe at their option, 
with the approval of the requisite number of voters. I n  Wood v. Oxford,  
97 N. C., 227, Justice Mewimon, speaking of the contention that the 
provision in the railroad charter, that if a majority of the votes cast 
were favorable the town would be authorized to issue the bonds, was 
unconstitutional, said: "It may be that the statute contemplated that 
if a simple majority of the qualified voters, voting, shall be in  favor of 
such donation, this shall be sufficient to authorize i t  to be made. This is 
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questionable, but we need not decide whether it so provides or not, be- 
cause the purpose to allow such donation to be made is manifest, and it 
appears in  the case before us that a clear majority of all the qualified 
voters of the to%-n of Oxford voted in favor of the proposed donation 
of $40,000 in  question, thus certainly meeting the essential prerequisites 
provided by the statute, and observing the provisions of the Constitution 
(Art. QII, sec. 7 )  forbidding towns and other municipal corporations to 

make a debt, except,etc., unless by a vote o f a  majority of the 
(365) qualified voters therein, and likewise observing the requirements 

of the charter of the town." I t  is now well settled that, under the 
constitutional provision, a majority of the qualified voters is necessary, 
and, in  the absence of proof to the contrary, a majority of the registered 
voters will be deemed a majority of the qualified voters. Rigsbee v. 
Durham, supra. 

The of the Legislature to authorize the issue in  our case in 
order to aid in  any way they might deem best is apparent. The fact 
that a majority of the qualified voters have cast their ballots in favor 
of extending aid by subscription is undisputed. I f  it is not admitted, 
the records of the town showing that a proposition to allow the munici- 
pality to lend its aid by the issue of bonds was submitted after thirty 
days' notice, and a majority of the qualified registered electors signified 
their assent by voting "approved," and it is settled that such a record is 
conclusive evidence that the will of the majority was so expressed. xor- 
ment v. Charlotte, 85 N. C., 387; Cain v. Commissioners, 86 K. C., 8 ;  
Routherland v. Goldsboro, 96 N.  C., 49; Duke v. Brown, ib., 127; 
JEcDozvell v. Construction Co., 96 N .  C., 514; Rigsbee v. Durham, 98 
N. C., 81. I n  some of the cases which me hare cited i t  is declared by 
the Court to be immaterial that the act providing the machinery for 
ascertaining the wishes of the qualified voters had provided, in direct 
conflict with the Constitution, as construed by the Court, that a ma- 
jority of the votes cast should be sufficient. These decisions rest upon 
the ground that the two evils intended to be guarded against mere the 
using of the credit of municipal corporations, first, without the assent of 
the Legislature clearly given, and, second, without the approval of a 
majority of the qualified voters fairly ascertained. I t  was this broad 
view which inspired the intimation that either section 30 of the charter 

of oxford, a section of a railroad charter which was declared, in 
(366) part, unconstitutional, or the constitutional provision itself in 

connection with the general election law, would be sufficient to 
authorize an election.to ascertain the will of the voters, where the assent 
of the Legislature that the municipality might create a debt had been 
clearly given. I n  Wood v. Oxford the Court said (after what has 
already been quoted from the opinion) : "As the purpose of the Legisla- 
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ture to allow such donations to be made is clear and express, i t  is suf- 
ficient if the condition upon which it might be made has certainly, i n  
the most adverse view of the proposition as to the vote, happened." I n  
any aspect, it is beyond question that the requisite constitutional ma- 
jority has approved of what the Legislature first clearly assented to- 
lending the aid of the town by issuing its bonds to the building of the 
railroad. With the legislative permission to so use its credit, we see no 
reason why the necessary implication should not follow that the town 
might ascertain the wishes of the voters in a way provided in  the charter 
for the purpose of borrowing money in compliance with the same section 
of the organic law, or, in  the absence of such special p,rovision, under 
the general law governing elections held for municipalities, the natural 
inference being, when an  election is authorized, that i t  is to be held i n  
the usual, if some unusual mode is not provided. Where legislative 
sanction is given and the will of the majority of qualified voters is 
actually ascertained, i t  is certain that the danger line has not been 
crossed, so as to wrongfully subject municipalities to the burden of 
a debt for any purpose except necessary expenses. The imperative 
requirement of the Constitution is that there shall be a concurrence of 
the legislative and the popular will, the former evidenced by a grant of 
authority to vote, the latter by the record that a majority of the qualified 
voters have cast the ballots in favor of creating the debt. Whether 
the legislative purpose is expressed or may be fairly implied from (367) 
the language of the statute, is immaterial ( 1  Dillon, supra, 
sec. 89 (55) ; CtZark ?;. Des Moines, 87 Am. Dee., 423)) as is the question 
whether the election is conducted under statutes passed for the particular 
purpose, or, in  the absence of such special provision, under the general 
election law enacted for the town or for counties generally, so that the 
sense of the voters is unquestionably and fairly ascertained. The power 
to subscribe being given, the fair implication was that the Legislature 
intended that the use of the machinery provided generally for taking a 
vote to authorize the borrowing of money might be used. The principle 
of strict construction is never "carried to such an unreasonable extent 
as to defeat the legislatiye purpose fairly appearing upon the entire 
charter or enactment." I f  the special provision for holding an election 
i n  a town or county fails to provide in  detail the mode or what is in  
common parlance called the machinery for conducting it, i t  must be 
inferred that the Legislature intended that general election laws might 
be resorted to, to fill in the hiatus, and not that the legislative will should 
be thwarted or defeated by any such omission. 

Brenan v. Bank, 144 U .  S., 173, which was relied upon by the defend- 
ant, is clearly distinguishable from that at bar. I f  the only authority 
for issuing the bonds, that gave rise to this controversy, were the pro- 
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visions in  the charter empowering the town to borrow money, i t  would 
be a case in  point. But we have already adverted to the fact that the 
charter of the railroad company (section 9, chapter 315, Laws 1891) 
expressly contemplates and, by implication, authorizes the issuing of 
the bonds by the town to aid in  the building of the road (not simply the 
borrowing of money by such towns for corporate purposes), and that, in  

accordance with a familiar rule of construction. all statutes bear- 
(368) ing upon the subject must be construed in pari materia. Every 

doubt must be resolved in  favor of the constitutionality of any 
act passed by the Legislature (8. 21. Moore, 104 N.  C., 743) ; and upon 
the same principle, where the assent of the Legislature to the creation 
of a municipal' debt has been given by fair implication, i t  would be 
"sticking in the bark" to render such expression of its will nugatory by 
insisting that special election machinery should have been provided for 
ascertaining the popular feeling, when general laws can be made to 
subserve the purpose. I t  must be conceded that the result of the election 
cannot be drawn in questior, in  this collateral proceeding if the law 
authorized the holding of it. McDowelZ v. Construction Co., supra. 

Pretermitting the question, whether the Court could look beyond the 
compromise judgment for the purpose of determining whether the statute 
authorized the holding of the election, we have preferred to declare that 
the town was, in  fact, authorized by fair implication of law to hold it. 
The purchaser of such coupons as those sued upon must so far  act upon 
the notice contained in the recitals, a s  a general rule, as to examine the 
statutes referred to, and ascertain at  his peril whether the essential pre- 
requisites to the validity of the bonds have been met, both by legislatjve 
and popular action. We hold that, upon a fair construction of the 
organic-law and pertinent statutes, and their application to the facts of 
this case. there has been a sufficient compliance with the essential re- 
quirements of the law to render the election valid. We think, therefore, 
that the court erred in  holding that the plaintiff was not entitled to 
recover, and the judgment of nonsuit must be set aside. 

New trial. 

(380) AVERY, J. The plaintiff had a right to insist upon a judgment 
of nonsuit at  the close of the evidence, in  deference to the inti- 

mation of the court, unless the defendant had set up in  its answer a 
counterclaim, which, if made good by the proof, would entitle the town 
to affirmative relief. Mfg. Co. 2 j .  Buxton,  105 N.  C., 74; Pass v. Pass, 
109 N.  C., 484. The defendant might have made the subscription to 
the capital stock of the company dependent upon the completion of its 
road to a certain point before a given time, and the failure to do so was 
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an oversight for which the plaintiff here, who was, at  most, not bound to 
look furthei. than to see whether those things that were essentially pre- 
requisite as to the issuing of a valid municipal bond had been done, 
cannot be made to suffer. I t  was competent for the State to authorize 
the institution of a suit to dissolve the corporation for nonuser of its 
powers (Bass v. Navigation Co., 111 N. C., 439), but the validity of the 
coupons sued upon cannot be drawn in question in any such indirect way 
as that relied upon in  the answer. The mere prayer, at the conclusion 
of the answer, that the bonds and coupons, of which the plaintiff claimed 
to be the owner, should be surrendered up to be canceled, is not of itself 
such a demand for affirmative relief as would entitle the defendant to . 
insist upon a verdict and judgment thereon instead of judgment of non- 
suit. I t  is not the formal demand, but the preceding averments, that 
constitute the independent cause of action, which the defendant has 
elected to set up as-a counterclaim when' sued for any matter gro~ving 
out of the same transaction, or to make the around of a new suit. The 
defendant has failed to make any allegations which would entitle it to 
affirmative relief. The mere denials, which put at  issue the allegations 
upon which the plaintiff bases its claim to reKef, are plainly insufficient; 
and, for the reasons given, the averment of facts upon which the 
State might proceed for-the forfeiture of the company's franchise, 
would not constitute an independent cause of action in favor of (381) 
the defendant. 

We see no sufficient reason to take this case out of the general rule 
that the plaintiff may submit to judgment of nonsuit, and appeal, when 
the court makes an intimation ad\-erse to him at the conclusion of the 
evidence. 

The ruling of the court, in so far  as it allowed the judgment of non- 
suit to be entered, was 

No error. 

Cited: Claybrook v. Comrs., 117 N. C., 459; Bank v. Comrs., 119 
N. C., 215, 219; Glenn v. Wray, 126 N. C., 731, 732; Ramsey v. Brozu- 
d e ~ ,  136 N. C., 253; ~Vlerriclc v. Bedford, 141 N. C., 506; BUT& v. Mc- 
C'nskill, 174 N. C., 364. 
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THE DURHAM CONSOLIDATED LAND AND IMPROVEMEXT COMPANY 
v. W. A. GUTHRIE ET AL. 

Action to Recover Money Paid on Contract for Land-Sale of Land- 
Par01 Contract-Statute of Frauds-Repudiation by  Vendee. 

1. The statute of frauds (section 1554 of The Code) only requires that a con- 
tract for the sale of land shall be in writing, signed by "the party to be 
charged therewith," and does not render void a contract that contains a 
defective description merely. 

2. A contract concerning the sale of land, if signed by the vendor only, binds 
him but not the vendee. 

3. If, under a parol contract for the sale of land, the vendor repudiates the 
sale, the vendee may recover back the money paid by him under the 
contract. 

4. A parol contract for the sale of land is not void except a t  the instance of 
the party who is allowed to plead and does plead the statute of frauds, 
and neither party who repudiates it can take any advantage or benefit 
under it ; hence, 

5. Where the vendee i11 a parol contract for the sale of land repudiates the 
same, he cannot recover'money which he has paid thereunder to the 
vendor, who is able and willing to perform his contract. 

6. Where the vendee in a contract for the sale of land repudiates the same, 
after demand by the vendee for a compliance therewith, and thereafter 
the vendor disposes of the land, the vendee cannot, in an action brought 
more than twelve months after his refusal to comply, recover money paid 
by h i h  under such contract to the vendor. 

7. Uncertain and speculative profits will not be allowed to form a part of the 
recovery in an action for damages for breach of contract. 

(382) ACTION, tried before Green, J., and a jury, a t  January  Term, 
1895, of DURHAM. The action was brought by the  plaintiff to 

recover money paid or "loaned" to the defendants. The  defendants 
pleaded a counterclaim, and from a judgment i n  favor of the defendants 
for $330 on their counterclaim the plaintiff appealed. 

The defendant had contracted with Fowler, Ferrell & Hicks for cer- 
tain lands i n  Durham County, and held their bonds for  title when the 
purchase-money was paid. I n  1890 the plaintiffs and defendants entered 
into the following agreement marked Exhibit B concerning the same 
lands : 

October 1, 1890-To The Durham Consolidated Land and Improve- 
ment Company: W e  will let you take the property a t  the actual cost 
to us, and on the same terms as we bought it, which are about as 
follows : Cash payments, $2500-$4275 in  one year f rom date of our pur- 
chase-$1600 in  eighteen months from date of our purchase. About 
$3000 of these time-payments is  a t  6 per cent interest, the balance a t  
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8 per cent. You are to be at  all expense of advertising and selling the 
property, and putting i t  in  proper condition for sale to the best ad- 
vantage, by opening streets and making whatever improvements is neces- 
sary to sell the property in one year from date, and after deducting the 
actual expenses only from the proceeds of sale, the remainder of the 
proceeds is to be equally divided between us and yourselves. 

S. T. MORGAS, 
For Guthrie, Carr and Morgan. 

The plaintiffs accepted the above proposition, paid the cash 
sum of $2,500, took possession of the lands, cut and carried away (383) 
wood, trees, etc., received rents and remained in  possession for 
more than twelve months. I n  March, 1892, the defendants notified the 
plaintiffs that they (defendants) were sued by Ferrell for his money 
then just due, and added: "We request you to comply with the terms of 
our contract with you, and make payment of the purchase-money and 
take title deeds for all property." Nothing more was paid or done by 
the plaintiffs, and in  the spring of 1892 the defendants resumed posses- 
sion of the lands. Afterwards, the plaintiffs demanded that the $2,500 
be paid back, which was refused by defendants. I n  September, 1893, 
the plaintiffs commenced this action to recover the $2,500, and filed their 
complaint, which the defendants answered, and set up a counterclaim 
for the value of wood, timber, rent, etc., received during the plaintiff's 
possession. His  Honor submitted these issues : 

1. Are the defendants indebted to the plaintiffs; if so, in what sum? 
No. 

2. What is the value of the timber and rents received by the plaintiffs 
from the lands described? $330. 

The court rendered judgment i n  favor of the defendants according to 
the verdict, and each party appealed. 

F.  H.  Busbee a d  Shepherd ,  ilfanlning & Foushee f o r  p l a i n t i f s .  
J .  W .  G r a h a m  and  Boone  & Boone  for defendants .  

FAIROLOTH, C. J. We find from an examination of the record that 
the main question is, Can the plaintiffs recover back the $2,500 paid i n  
part  performance of the agreement set out in the statement of the case? 

The action does not seek to enforce the contract, but to recover back 
the money paid, and the complaint alleges that the written agree- 
ment is defective in  its descriptire part, and is therefore void by (3%) 
the statute of frauds and cannot be enforced against the defend- 
ants by a bill for specific performance. The defendants answer and say, 
When you perform your agreement, we are ready, willing and able to 
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IMPROVEMENT Co. v. GUTHRIE. 

perform our part by giving you good fee simple deeds according to the . 
true boundaries, which are well known to and recognized by you, by 
reason of your acceptance and possession of the lands for more than 
twelve months. 

The plaintiff's position rests upon a misconception of the statute of 
frauds, sec. 1554. The statute only requires that the contract shall be 
in writing and signed by "the party to be charged therewith." So that 
if A contracts in writing to sell a tract of land to B, whose promise to 
pay is not in writing, A would be bound to perform, but B would not, if 
he saw proper to avail himself of the statute. Love v. Welch, 97 N .  C., 
200. I f  A and B contract for the sale of the land by parol, and the 
vendor elects to repudiate the contract, the vendee may recover back the 
amount he has paid under the contract. Wilkie v. Womble, 90 N .  C., 
254. A parol contract for land is not void, except a t  the instance of the 
party who is allowed and does plead the statute, and neither party who 
iepudiates the contract can take any advantage or benefit under it. The 
repudiator is left in the condition in which he finds himself at  the time 
of the abandonment. The plaintiffs cannot recover in assumpsit, be- 
cause i t  is admitted that they had a special contract, and so long as i t  
exists they cannot fall back on the common counts. The cases of Green 
v. R. R., 77 N. C., 95, and Foust v. Xhoffner, 62 N .  C., 242, are on 
"all fours" with the case before us. I11 the first case, it was agreed ver- 
bally that defendant would convey a certain tract of land to the plain- 

tiff as soon as he would deliver to defendant an agreed number 
(385) of cords of wood. Plaintiff delivered a part of the wood and 

quit, and sued defendant for the value of so much wood as he  
had delivered. Defendant said, I am ready and able to give you a good 
title to the land as soon as you perform your part of the contract, and 
the Court held that plaintiff could not recover. 

I t  was conceded that defendants had otherwise disposed of the land 
before this action was begun, and i t  was urged by counsel that inasmuch 
as defendants were not in a position to convey the title to plaintiffs a t  
that time, therefore the plaintiffs ought to recorer. The argument is 
without force, because it ignores the fact that more than twelve months 
prior thereto the plaintiffs upon demand had failed to perform their 
obligation then past due, and it would have been unreasonable to require 
defendants to hold their property in  an unproductive state until it suited 
the pleasure of the plaintiffs to make the first move. 

We think i t  unnecessary to consider the numerous other points raised 
at  the trial and on the argument, for assuming each and every one of 
them ia favor of the plaintiffs, with the question above settled, as it is, 
the result would be the same. 

Affirmed. 
"0 
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FAIRCLOTH, C. J. This appeal is dependent upon the same facts as 
are found in  the plaintiffs' appeal. The defendants recovered, in the 
opinion of the jury, the value of the actual damages to their property, 
and asked for the profits which they thought would have been realized 
if the plaintiffs had pressed their speculations with more energy in 
accordance with the agreement. His  Honor thought these mere too un- 
certain and too near out of sight, and in this we agree with him. 

Affirmed. 

Cited: Land Co. v. Guthrie, 123 N. C., 185; Brown v. Hobbs, 154 
N. C., 555; Bateman v. Hopkins, 157 N.  C., 474. 

(386) 
P. H. SMITH v. MAGGIE J. SMITH. 

Trial-Witness-Criminating Evidence. 

1. The true intent and meaning of section 11, Article I, of the Constitution of 
North Carolina, and of section 1354 of The Code is that a witness shall 
not be compelled to answer any question the answer to which will disclose 
a fact which forms a necessary and essential link in the chain of testi- 
mony which would be sufficient to convict him of a crime; therefore, 

2. In a proceeding for divorce a witness cannot be compelled to answer 
whether he ever had criminal intercourse with the wife, for, although 
one such act is not a criminal offense, an admission of it might disclose 
other facts leading to proof of a crime which would not have been known 
but for the admission. 

ACTION for absolute divorce, tried before Winstm,>J., and a jury, a t  
June  Term, 1894, of DURHAM. 

The jury found for their verdict that the plaintiff and defendant were 
never married, and the other issues were not responded to. Plaintiff 
appealed from the refusal of his motion for a new trial, assigning as 
error, among other things, his Honor's refusal to compel a witness to 
answer a question propounded to him, which is set out in  the opinion of 
the Chief Justice. 

J .  8. Manning, Boone & Boone, Argo & Bnow for plaintiff. 
Fuller, Winston & Fuller for defendant. 

FAIRCLOTH, C. J. On the trial a witness for the plaintiff was asked, 
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"Did you ever have criminal connection with the defendant; if so, when 
was the first time?" and other questions of a like tendency. The witness 
declined to answer, stating that his answer would tend to criminate 
him. His  Honor found as a fact that an affirmative answer would 

tend to criminate the witness and declined to compel him to 
(387) answer, and the plaintiff excepted. 

The Constitution of the United States, fifth amendment, de- 
clares that "No person shall be compelled in  any criminal case to be a 
witness against himself.'' The Constitution of North Carolina, Article 
I, section 11, declares that he shall "not be compelled to give evidence 
against himself." The Code, section 1354, says that no person shall be 
"compellable to answer any question tending to criminate himself." 

We think the provisions of our Constitution ought to be liberally con- 
strued to preserve personal rights and to protect the citizen against self- 
incriminating evidence. I t  is conceded and settled that a single unlaw- 
ful act of sexual intercourse is not a criminal offense, but the question 
presented is, would the admission by the witness of a single act tend to 
criminate him. Our opinion is that i t  does, and that the witness ought 
not to be compelled to answer the question, for the reason that the ad- 
mission may be the connecting link of a chain of evidence, disclosing 
other facts and other circumstances leading to clear proof of a crime 
which would not have been known without the admission. The usual 
reply is that his admission cannot be used against him in any future 
prosecution, and that he is therefore protected. 

This fails to reach the mark, for although i t  cannot be used against 
the witness i t  may be the means, the link, by which other sufficient evi- 
dence has been discovered, which could not have been done without the 
admission. No one knows what facts and secrets are locked up in the 
bosom of a witness, and we think the true intent of the Constitution is 
that the witness shall not be compelled to disclose anything that may 
lead to criminal conduct without absolute protection against future prose- 
cution. 

This question has been much discussed in England and in our 
(388) sister states. I t  would be too tedious to enumerate all the de- 

cisions. We are content to refer to and quote from one or two. 
I n  Broom's Legal Maxims, p. 968, it is stated that "A witness is in  
general privileged from answering, not merely wher'e his answer will 
criminate him directly, but where it may have a tendency to criminate 
him," citing many decided English cases. I n  1 Burr's Trials, 245, C l ~ i e f  
Justice Narshall says: "If such answer may disclose a fact which forms 
a necessary and essential link in the chain of testimony which would be 
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to furnish matter for that conviction." I n  Counselman v. Hitchcock. 
sufficient to convict him of any crime, he is not bound to answer i t  so as 
142 U. S., 547, the question was fully argued and all the pertinent au- 
thorities were examined and reviewed. The Court held that "The mean- 
ing of the constitutional provision is not merely that a person shall not 
be compelled to be a witness against himself in a criminal prosecution 
against himself, but its object is to insure that a person shall not be 
compelled, when acting as a witness in any investigation, to give testi- 
mony which may tend to show that he himself has committed a crime. 
I t  is a reasonable construction of the Constitutional provision that a 
witness is protected from being compelled to disclose the circumstances 
of his offense, or the sources from which, or the means by which, evi- 
dence of its commission, or of his connection with it may be obtained, or 
made effectual for his conviction, without using his answers as direct 
adnlissions against him." The rule may sometimes work hardship and 
possibly does in this instance. The trial seems to have turned on the 
admission or exclusion of the question put to the witness Cole, although 
there was other apparently strong evidence. 

The policy of compelling witnesses to answer all questions, with a 
clause of absolute protection against future prosecution, is one 
for the legislative branch of the government and not for the (369) 
courts. 

Affirmed. 

Cited: I n  re Briggs, 136 N. C., 121, 131; S. v. Medley, 178 N.  C., 712. 

W. 0. BLACKNALL v. W. H. ROIQLAND ET AL. 

Action for Deceit-Contract-Sale of Corporate Stock-Represewtations 
as to Financial Condition of Corporation and Value of Stock. 

1. Where, in a written contract for the exchange of stock in a corporation 
for land, the instrument stated that certain representations therein as to 
the financial condition of the corporation and the value of the stock were 
the basis of the trade, and opportunity was allowed the purchaser of the 
stock for investigation as to its value, and subsequently a formal assign- 
ment of the stock was made by a writing which contained no representa- 
tions: Held, (1) That the assignment was a part of the same transaction 
as the agreement for the sale, and was based upon it, and the fact that 
the assignment contained no representations as to the condition of the 
corporation or the value of the stock, will not prevent a recovery for the 
breach of the conditions contained in the contract of sale; ( 2 )  the fact 

, that the purchaser of the stock had an opportunity to investigate the 
value of the stock, etc., will not relieve the sellers from liability for the 
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misrepresentations as to such value, etc., for the purchaser was not bound 
to make such investigations, but had the right to rely upon the repre- 
sentations of the sellers. 

2. Expressions of opinion as to the value of the subject-matter of a tracle do 
not render the seller liable if they are incorrect, unless both falsely and 
fraudulently made; it is otherwise when the representations are state- 
ments of facts of which the seller has peculiar means of knowledge and 
of which the purchaser is ignorant; hence, 

3. Where, as the basis of a sale of stock, the seller makes representations as 
to the financial condition of a corporation and the value of the stock 
therein, such representations constitute a warranty of the truth thereof, 
and for a breach thereof the seller is liable to the purchaser. 

(390) ,%CTIOK tried before Shuford, J., and a jury, at January Term, 
1894, of DURHAM. There was a verdict for the defendant, and 

from the judgment thereon plaintiff appealed. The facts appear in the 
opinion of Associate Justice Montgomery. 

J .  S. Manning for plainti f .  
J .  W .  Graham and Boone & Roone for defendants. 

MONTQOXERY, J. On 4 October, 1888, the plaintiff and the defendants 
entered into an agreement, which is in the following words and figures: 

W. R. Rowland and W. R. Cooper propose to sell, and W. 0. Blacknall 
agrees to buy the interest of said Rowland & Cooper in  fifty shares of 
the capital stock of the Durham Sash, Door and Blind Manufacturing 
Co. As the basis of the proposition and acceptance it is represented and 
understood that said stock is of the par value of $50 a share; that fifty 
per cent of the par value of each share has been paid thereon in  cash, 
and twenty-five per cent of the par value thereof has been paid by a 
declaration of dividends out of the net profits of the business and oper- 
ations of the company, so that seventy-five per cent of the par value of 
the stock of said company is now legally paid u p ;  that the company 
owes for machinery $2,000; for lumber about $------, and floating debt 
of $600 to $700. That its assets are available and in  good condition and 
exceed its liabilities by $3,000; that Rowland and Cooper will be able to 
legally assign said stock or interest and have the same duly transferred 

on the company's books to the said Blacknall. I n  exchange of 
(391) said stock or interest said Blacknall is to convey to said Rowland 

and Cooper and their heirs, by good and sufficient deed in fee 
simple an unincumbered title to 28 acres of land in Durham County ad- 
joining T. B. Lyon on the east, N. C. R. R. Co. on the south, W. 0. 
Blacknall on the west, S. J .  Hester on the north, it being just east of* 
the 30 acres now under mortgage. 
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This trade is conditioned upon the representations above as to condi- 
tion of business and stock of said company and other statements being 
verified upon examination of its affairs by an expert bookkeeper of 
Blacknall's selection and at his expense, and upon the condition that his 
title to the land named above is good. Witness the signature of W. H. 
Rowland and W. R. Cooper and W. 0. Blacknall, 4 October, 1888. 

ROWLAND & COOPER, 
W. 0. BLACKNALL. 

Test : E. J. PARRISH. 

Two weeks afterwards the defendants assigned and set over to the 
plaintiff the stock mentioned in the agreement by a paper-writing in 
these words : 

For full value, and with consent of all the stockholders, we assign, set 
over and convey to W. 0. Blacknall and his executors, administrators 
and assigns all our right, title and interest in  and to fifty shares of stock 
in The Durham Sash, Door and Blind Manufacturing Company, and in 
the property, assets, franchises and effects of said company: And we 
hereby authorize a transfer upon the books of said company of all our 
said interests to said W. 0. Blacknall, and we hereby assign the annexed 
receipts for payments upon said stock and our subscription thereto. $aid 
receipts show the amounts paid by us on said subscription in  cash, 
twenty-five per cent thereof i n  addition to cash having been 
credited to us in  dividends declared by said company. (392) 

Witness our hands and seals this 19 October, 1888. 
WM. H. ROWLAND, [seal.] 
W. R. COOPER. [Seal.] 

Witness: N. A. RAMSEY. 

The plaintiff conveyed the land to the defendants on the same day the 
stock was assigned to him. 

I t  is contended by the defendants that the two paper-writings executed 
by them have no connection one with the other, that the latter one con- 
stitutes in itself the sale of the stock, independent of the agreement, and 
being without representations or warranty the doctrine of caveat emptor 
applies. We do not take this view of the matter. The writing last 
executed by the defendants is not the whole of the transaction between 
the parties. I t  is simply the assignment of the stock under the agree- 
ment; was made, as an inference of law, under it, and had for its basis 
that instrument. But even if it is admitted that the assignment of the 
stock be the paper which passes title to the property and the principal 
instrument in the sale, yet the agreement would be a collateral undertak- 
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ing and folm a part of the contract by its express terms, as set forth in 
these words : 

'(W. H. Rowland and W. R. Cooper propose to sell, and W. 0. Black- 
nall agrees to buy the interest of said Rowland and Cooper in  50 shares 
of the capital stock of The Durham Sash, Door and Blind Manufacturing 
Company. As the basis of the proposition and acceptance it is repre- 
sented and understood that said stock is," etc. The defendants further 
contend that whatever legal effect the agreement might have had when 

it was entered into, the opportunity which the plaintiff had in the 
(393) interim between the agreement and the assignment of the stock 

to examine into the representations and statements made in the 
agreement, relieves the defendants of any liability which might have 
attached originally to them on account of such representations. We 
are not of this opinion. The plaintiff was not bound to make any 
examination into the facts stated in the agreement; lie had a right to 
rely upon them. When this case mas before this Court at  February 
Term, 1891 (108 N. C., 554), Chief Justice Merrinzon, in delivering 
the opinion, said on this point: "He (plaintiff) was not bound to verify 
the representations made: he might as a matter of caution have done so, 
but he might not reasonably believe, rely and act upon the plain, perti- 
nent and material statements made by the defendants to him in the 
paper-writing and otherwise." 

We will now consider the nature and legal effect of the agreement. I f  
the representations are only expressions of opinion, then, to enable the 
plaintiff to recover, they must not only be false but fraudulent; not so, 
however, with the representations as facts. Are these representations 
merely expressions of opinion offered as inducements to the plaintiff to 
bring about the trade, or are they solemn statements of fact of which the 
defendants had peculiar means of knowledge and of which the plaintiff 
was ignorant? These statements, as to the value of the stock, indebted- 
ness of the company and its assets, are not only specifically set out, but 
they are preceded by the words "as the basis of the proposition and 
acceptance it is represented and understod," etc. This is no '(trade- 
talk," no "puffing of one's wares." They must mean that the defrndants 
intended to say that they would make good to the plaintiff any damage 
he might sustain in the trade, if they turned out to be not true. There 
is therefore in the agreement a warranty of the facts stated therein as 

being true. 
(394) His  Honor below instructed the jury that the agreement c.f 

4 October, 1892, was not a warranty. We are of the opinion that 
there was error in the instruction given. The plaintiff is entitled to a 
new trial. 

h'ew + r i d  
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Cited: 8. c., 118 N. C., 419; Perrell v. Hanes, 119 N.  C., 213; May v. 
Loomis, 140 N.  C., 357; Wrenn, v. Morgan, 148 N.  C., 106; Helms v. 
Holton, 152 N.  C., 592. 

J. H. SHIELDS v. THE TOWN O F  DURHAM. 

Action for Damage~~Injuries to Prisoner-Insuficient Protection from 
Cold-Liability of Town. 

1. If  the authorities of a town provide in its prison the necessaries to protect 
a prisoner from bodily suffering, but the custodians of the jail neglect or 
fail to supply him with such necessaries, the town is not liable in damages 
for injury caused to the prisoner by such neglect or failure of the cus- 
todians, provided it is not shown that the officers of the town were negli- 
gent in supervising the custodians. 

2. Where, in the trial of an action for damages for injury to plaintiff's health, 
caused by the absence of window glass in a cell in which he was confined, 
it was not shown that the town authorities had notice of such defect or 
that they were negligent in supervising the jailer, etc., the plaintiff cannot 
recover. 

ACTION to recover damages sustained by plaintiff, while incarcerated 
in  the guardhouse of the town of Durham, tried before Hoke, J., and a 
jury, at  August Term, 1894, of DURHAM, having been removed to that 
court, on motion for a change of venue, from Orange County, where it 
was begun. 

There was judgment for the plaintiff for $200, and defendant (406) 
appealed. 

J .  W .  Graham and Manning d Foushee for plaintiff. 
Boone d Boonc for defendanl. 

MONTGOMERY, J. I n  actions of this nature this Court has (40'7) 
decided in  iWoflit v. Ashecille, 103 N .  C., 237, that cities and 
towns "are liable in damages only for a failure, either to so construct 
their prisons, or so provide them with fuel, bed-clothing, heating appa- 
ratus, attendants and other things necessary as to secure to the prisoners 
committed to them a reasonable degree of comfort, and protect them 
from such actual bodily suffering as would injure their health." I f  the 
aldermen of the City built a reasonably comfortable police prison and 
afterwards furnished to those who had immediate charge of i t  everything 
that was essential to prevent bodily suffering on the part of prisoners 
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from excessive cold or heat or hunger and to protect their health, the 
City would not be liable, even if the suffering or sickness 01 the  lai in tiff 
was caused by neglect of the jailer, the policemen, or the attendants to 
keep the fires burning all night, or to give the plaintiff the necessary 
bed-clothing furnished to them. I n  Mof i t t ' s  case, supra, Just ice  Avery, 
who delivered the opinion of the Court, further says: "We think that 
where window-glass in the windows of a police prison has been broken, 
and the bed-clothing furnished for its inmates has been destroyed, but 
governing officers of the town are not shown to have had actual notice 
of the breaking or destruction, or to have been negligent in  omitting to 
provide for such oversight of the ~ r i s o n  as would naturally be expected 
to give them timely information of its condition, there is not such a 
failure in discharging the duties of construction or superintendence as to 
subject the corporation to.liability." 

The facts in the case before us are almost identical with those de- 
veloped on the trial in  Mofi t t ' s  case. The plaintiffs in both testified to 
Laving been injured from cold blasts of air rushing through broken 
panes of window glass in the prison windows upon them in their cells, 

and for a want of blankets and bed-clothes and fires to protect 
(408) them from the cold. The defendants in both cases introduced six 

or more witnesses, including the chief of police, the clerk of the 
board of commissioners and others connected with the city government, 
who testified that the governing authorities of the town had always fur- 
nished a plenty of warm blankets and had instructed the officers in 
immediate charge of the prison to keep a plenty on hand. and also to 
keep fuel and fires sufficient to make the prisoners comfortable, and had 
always furnished those officers with the means and credit to do so. I n  
the present case, it was also put in evidence for the defendant that the 
chief of police had window panes put in as fast as drunken men broke 
them out. There was no evidence put in  by the plaintiff to rebut this 
testimony of the defendant.. No evidence was introduced by the plain- 
tiff to show notice to the defendant of the broken panes of glass or of 
the want of blankets, bed-clothes or fire, or that the town authorities 
were negligent in omitting to provide for such oversight of the prison as 
would naturally be expected to give them timely information of its con- 
dition. 

I t  is evident from the charge of his Honor that that part, and the 
only part of the complaint which made any allegation concerning the 
faulty construction of the guardhouse, to wit, "that the said guardhouse 
was a small room exposed, having glass in  its windows broken out, and 
that by reason of, and in  consequence of the bad condition of said 
guardhouse," was eliminated on the trial from the case, and that the 
case which his Honor submitted to the jury was upon the cause of action 
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for the defendant's failure to furnish the plaintiff with the proper bed- 
clothing and blankets and fires. His  Honor in his instructions to the 
jury said: "If you shall find the prison to be as described by the plain- 
tiff's testimony, and this arose because the town authorities had 
not made proper pro~is ion for the prisoner's comfort, and the (409) 
injury was caused by such failure, the jury mill answer the issue 
Yes." I f  i t  should be thought that by these words the court submitted 
the question of the alleged faulty construction of the prison to the jury, 
the next sentences of the charge will show that that view of the case 
was not in  his mind: "If the jury shall find that the defendant had pro- 
vided fuel and blankets sufficient to make the plaintiff comfortable, the 
jury will answer the issue No;  or if the injury to plaintiff arose because 
plaintiff did not take advantage of the provision that was made for his 
comfort, the jury will answer the issue No; or if plaintiff's injury arose 
because the policemen charged with the duty failed to give the plaintiff 
the benefit and protection of the provision made by the defendant, the 
jury will answer the issue No." I f  the matter of the construction of the 
guardhouse had been in his mind, he could not have given that portion 
of his charge last quoted, because the town might not have been negli- 
gent in the matter of furnishing blankets, bed-clothes and fires, and yet 
have been negligent in the building and construction of a guardhouse 
suitable for a prison. The instructions asked the court by the defendant 
numbered 8, 9, 10 should have been given to the jury. There is error, 
and the defendant is entitled to a 

New trial. 

Citkd: Shields v. Durham, 118 N. C., 453; Coley v.  Statesville, 121 
N. C., 317; Nichols v. Fountain, 165 N .  C., 169. 

MOREHEAD BANKING COMPANY v. MRS. L. 1;. MOREHEAD, EXECUTRIX 
OF EUGENE MOREHEAD, ET AL. 

Note of Executor to Pay  Debts of Testator-Personal Liability of 
Executor-Kn40wledge of Creditor. 

1. Where an executor executes a note in his representative capacity for money 
borrowed and used for the purpose of paying debts of the testator the 
estate is not liable, but the executor is personally liable therefor, and this 
is so notwithstanding the fact that the lender knows for what purpose the 
money was borrowed and how it was used. 
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2. In such case, the executor takes the risk of being reimbursed the amount 
of the note out of the assets of the estate on the final accounting. 

ACTION tried a t  June  Term, 1894, of DURHAM, before Winston, J., 
and a jury. 

The complaint alleged : 

11. That some time in the year 1890 the plaintiff lent to the defend- 
ant, Mrs. L. L. Morehead, the sum of five thousand dollars, the said sum 
being borrowed by her, as plaintiff was then informed and believed, and 
still believes, to pay debts and thus relieve the estate of the said Eugene 
Morehead, and executed her negotiable promissory note to plaintiff for 
said five thousand dollars, which said promissory note she, the said Mrs. 
L. L. Morehead, signed identically as she signed the note set out in  the 
next succeeding allegation, with B. L. Duke and Lucius Green as sure- 
ties thereto. 

111. That said note so given for money so lent to and borrowed by 
the defendant, Mrs. L. L. Morehead, was from time to time renewed, and 
in renewal of said original indebtedness the defendants on the 16th day 
of March, 1593, executed to plaintiff their promissory note as .follows, 
lo wit : 

(411) $5,000.00. DURHAM, N. C., 16 March, 1893. 
Six months after date we, or either of us, L. L. Morehead, 

executrix of Eugene Morehead, B. L. Duke and Lucius Green, promise 
to pay to the order of Morehead Banking Company five thousand dollars, 
with interest at  eight per cent per annum thereafter until paid, interest 
to be paid semi-annually in  advance, negotiable and payable a t  More- 
head Banking Company, Durham, N. C., for value received. The parties 
agree to take no advantage of any agreement for indulgence after 
maturity. 

. LUCY L. MOREHEAD, 
Executrix of Eugene Morehead. 

B. L. DUKE, 
LUCIUS GREEN. 

IT. That said note was at  its maturity presented a t  the office of the 
Morehead Banking Company, in  Durham, for payment and payment 
thereof refused. That said note and no part thereof has been paid, but 
the whole thereof is now due and owing to said Morehead Banking Com- 
pany, the owner and holder of said note. That plaintiff is advised that 
the said note made the said Mrs. L. L. Morehead personally responsible, 
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as well as responsible as executrix, and that she owes said amount: 
Wherefore, plaintiff demands judgment : 
1. That i t  recover judgment against Mrs. L. L. Morehead, executrix 

of Eugene Morehead, and Mrs. L. L. Morehead, individually, as prin- 
cipals, and against B. L. Duke and Lucius Green as sureties, for the 
sum of five thousand dollars, with interest thereon from 19 September, 
1893, until paid, at the rate of eight per cent per annum, and the costs 
of this action to be taxed by the clerk. 

2. That i t  have such other judgments, orders and relief against either 
or all the defendants, whether in their personal or representative 
character, as i t  may be entitled to. (412) 

The defendants, Mrs. L. I;. Morehead, executrix of Eugene 
Morehead, deceased, and Mrs. L. L. Morehead, orally demurred to the 
complaint because the same did not state facts sufficient to constitute a 
cause of action against them, and for the same reason moved to dismiss 
the action as to them. 

The demurrer was sustained as to Mrs. L. L. Morehead, executrix, 
but overruled as to Mrs. L. L. Morehead individually. 

To this ruling and judgment plaintiff excepted, and insisted that the 
estate of Eugene Morehead was still liable, as the original debt had been 
contracted by him and the renewals thereof did not discharge his estate 
until the debt was paid, and from the refusal to hold said estate liable 
plaintiff appealed. 

John. W .  Grahani and Boone & Boone for plaintif. 
Fuller, Winston & Fuller for defendants. 

AVERY, J. An executor cannot, by any contract of his, fasten upon 
the estate of his testator liability for a debt created by him and arising 
wholly out of matters occurring after the death of the testator. Devane 
v. Royal, 52 N. C., 426; Hailey v. Wheeler, 49 N .  C., 157;  Beatty v. 
Cingles, 53 N.  C., 302; Tyson v. Walston, 83 N. C., 90; McLean v. 
McLean, 88 N .  C., 394. Where an executor executed a promissory note 
as evidence of such debt and signs it, and renewals of i t  i n  his fiduciary 
capacity, the words "as executor" will be rejected as surplusage, and the 
contract interpreted as if made in terms by him individually. Beatty v. 
Gingles, supra. The rule is not modified by the fact that the note is 
given, as in this case, by an executrix for money ~ ~ h i c h  the credi- 
tor knows at the time is to be used in payment of the debts of (413) 
the testator; but the law assumes that she consents to incur the 
risk of reimbursement out of the assets on her final settlement. This is 
unquestionably a liability governed by this general principle. The 
feme defendant is answerable in her individual capacity. 

Affirmed. 
0 221 
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Cited: Alexander v. Alexander, 120 N. C., 474; Mitchell v. Whitlock, 
121 N.  C., 167; Bankiag Co. v. Morehead, 122 N.  C., 319, 325; S. c., 
126 N.  C.,  279,283. 

MOREHEAD BANKING COMPANY v. LUCY L. MOREHEAD ET AL. 

Contract-Action on Note-Note of Executor Given for Benefit of 
Decedent's Estate-Limitation of Individual Liability. 

1. Contracting parties are not prohibited from inserting in a written agree- 
ment a provision that an implication, which the law would otherwise raise, 
shall not arise ; therefore, 

2. While an executrix who gives a note in her representative capacity for 
money borrowed to pay debts of the estate is personally liable, nothing 
else appearing, yet when it is so signed, but in the body of the note are 
inserted the words "L. L. M., Executrix, etc., but not personally," she is 
not personally liable. 

ACTION heard before Winston, J., a t  June Term, 1894, of DURHAM. 
The action was upon a note which had been given in  renewal of a note 
on which the testator of defendant L. L. Morehead, executrix, was surety. 
The note sued on was as follows: 

$4,000.00. DURHAM, N. C., August, 1892. 
Six months after date, we or either of us, S. T. Morgan, J. S. Carr, 

W. W. Avery, and Mrs. L. L. Morehead, executrix of Eugene 
(414) Morehead, but not personally, promise to pay to the order of 

Morehead Banking Company four thousand dollars with interest 
a t  eight per cent per annum thereafter if unpaid, interest to be paid 
semiannually, negotiable and payable at  Morehead Banking Company, 
of Durham, N. C., for value received. 

MEBANE MILLS COMPANY, 
By S. T. Morgan. 

S. T. MORGAN, 
J. S. CARR, 
LUCY L. MOREHEAD, 

Executrix of Eugene Morehead. 
W. W. AVERY. 

The plaintiff asked for judgment against Mrs. Morehead as executrix, 
as well as personally. She demurred orally to the complaint and 
moved to dismiss the action against her in both capacities. The de- 
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murrer was sustained as to her, personally, but was overruled as to her 
as executrix. To this ruling the plaintiff excepted and appealed, assign- 
icg the same as error, and insisting that the defendant could not limit 
her personal liability and that the words in the note did not have the 
effect of exempting her from personal liability. 

J .  W .  G ~ a h a m  and B o o n e  & Boone  for plaintif. 
Puller, W i n s t o n  & Pul l e r  for defewdant.  

XVERY, J. I t  is an elementary principle that every person who is not 
at the time laboring under some total or partial disability, such as 
infancy, insanity or coverture, has the legal capacity to enter into any 
agreement not prohibited by law, and that the lawful contracts of persons 
having the capacity to enter into them are binding upon and enforcible 
against the parties to them. I t  is equally familiar learning that 
all contracts between persons capable of entering into them, and (415) 
not in conflict with the State or Federal Constitution, in contra- 
vention of common or statutory law, or condemned as contrary to public 
policy or good morals, are lawful. 

The plaintiff corporation and the defendant executrix both being capa- 
ble of contracting, entered into an agreement, wherein i t  was especially 
stipulated that she, by signing a promissory note as executrix of her 
deceased husband, should not be held liable in  her individual capacity. 
Such was the obvious purpose with which the words "Mrs. L. L. More- 
head, executrix of Eugene Morehead, but not personally," were inserted 
in the body of the note. where the parties promising are named, and when 
she signed and the bank accepted the note both must have understood 
and assented to it, interpreted according to its plain meaning. 7 A. & E., 
337, note 2. I t  was intended by the parties that she should incur no 
personal liability by signing in her representative capacity, and, if such 
a purpose can be carried into effect without running counter to any rule 
prescribed in furtherance of public policy, the plaintiff has no right to 
demand a personal judgment against her. The law does, for sufficient 
reason, sometimes restrict the right to limit one's liability by contract. 
As, for instance, where a railroad company attempts to stipulate against 
liability as a common carrier for injury due to its own negligence, this 
limitation is held to be void as against public policy. But  on the other 
hand, where personal representatives, in the exercise of a power con- 
tamed in a devise or acting under an order or decree of Court, have been 
required to execute conveyances of land, i t  has been the habit, in  order 
to avoid raising the question of personal liability on the usual cove- 
nants of a deed, to specially stipulate that the executor or adminis- 
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(416) trator agrees to warrant and defend, etc., only in  his represen- 
tative capacity and to the extent to which he is empowered to do 

so. The doctrine under which the personal representative, who merely 
promises to pay by signing or by also inserting his name in  the body of 
the instrument in his representative capacity, has been held personally 
liable was founded upon the old principle that he thereby acknowledged 
that he had assets of the estate in  his hands and that the assets were the 
consideration of the note. Sleighter v. Harringtofi, 6 N .  C., 332. "If," 
said Judge Rufia, "such a promise were good, it made the debt personal. 
Whenever one becomes personally bound for the debt of another (no 
matter how) it becomes his own debt and must be paid out of his own 
estate. Nothing but satisfaction, or other matter which would discharge 
him from any other of his own personal debts, would discharge him from 
this. I n  Bain's case, Lord Coke is express that an executor can only 
show on the day of trial that he had no assets a t  the time of the promise." 
I t  would seem that the rule applicable to a personal representative, who 
signs in his fiduciary capacity, was founded upon a principle that can 
scarcely be said to have survived modern changes, but however i t  origi- 
nated, i t  is a part of the law of this State repeatedly affirmed previously 
and last approved by us in a case between some of the same parties at 
this term. To hold the executrix bound by an implied promise in the 
face of an express stipulation, constituting a part of the common under- 
standing that she should in no event be held personally liahle, would be 
to allow a legal fiction to contradict a palpable fact. There is no priu- 
c~p le  of law which prohibits parties from inserting in a written agree- 
ment a provision that an implication, which the law would otherwise 

raise, shall not arise. The object of the courts in the interpreta- 
(417) tion of contracts is to arrive at the intent of the parties, where 

they have not expressed it clearly, or to ascertain the precise 
terms of the agreement to which two or more minds assented. Where 
their meaning is unmistakable, there is no room for construction and 
nothing is implied, when everything intended is expressed with accuracy 
and certainty. Where the intention of the parties is ~ l a i n l y  expressed 
and the agreement is not illegal, the law requires that the courts shall 
give effect to it. Rules of construction are resorted to in  order to ascer- 
tain the meaning of uncertain or ambiguous language, but never to 
defeat a plainly expressed purpose. Such is the rule governing the 
interpretation of all other contracts, and there is no reason why the 
same test should not be applied to those made by personal representa- 
tives. Christian v. Sugdom, 21 N. Y., 182. 

The point directly raised in  this case is one of the first impression in 
this State, and we prefer to let our decision rest upon sound reason and 
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approved elementary principles, rather than to go out in search of analo- 
gous cases or authority from other courts. We have not, however, found 
any authority in conflict with the conclusion we have reached. 

The appeal is from the refusal to give a personal judgment against 
the executrix. The judgment against the executrix in her representative 
capacity is not drawn in question. It is not material therefore to discuss 
the other question suggested on the argument, whether, as executrix, the 
feme defendant would be held liable, if the question were raised on this 
or the original note of her testator. 

The judgment of the court to the effect that the executrix is not per- 
sonally liable is affirmed. 

Affirmed. 

Cited: Mitchell v. Whitlock, 121 N .  C., 167. 

(41 i) 
MARY L. HARGROVE v. HENRY P. HARRIS. 

Action for Rent-Justice of the Pence-Jurisdiction-Claim and De- 
livery-Judgment Declaring Lien on Crop. 

1. There being but one form of action in ci14 cases, the fact that a plaintiff 
asks for one of the many remedies ancillary thereto, to which he is not 
entitled, does not affect the action itself, which will go on if he is entitled 
to any other of the remedies. 

2.  Where plaintiff, in an action before a justice of the peace to recover $75 
due for rent, alleged that defendant wrongfully detained the crop on 
which the rent was a lien, and incidentally asked for a delivery of the 
crop, which was not alleged to be worth "not more than fifty dollars," 
the justice of the peace was not deprived of jurisdiction by such allegation 
and prayer. 

3. In such case the justice properly ignored the ancillary remedy, of which 
he had no jurisdiction, and rendered judgment for the amount found to 
be due for rent. 

4. Inasmuch as the statute (section 1754 of The Code) makes a judgment 
for rent a lien on the crop, an adjudication by a justice of the peace that 
the judgment rendered by him in an action for rent was a lien on the 
crop does not invalidate the judgment, but will be treated as harmless 
surplusage. 

ACTION heard before Green, J., at January Term, 1895, of GRAS- 
VILLE, on defendant's appeal from a judgment of a justice of the peace. 

The summons commanded the defendant "to answer the complaint of 
Nrs .  Mary L. Hargrove, for the wrongful detention of a lot of tobacco. 
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HAEGROVE v. HARRIS. 

corn, shucks, and fodder, value $75, due for rent, and demanded by said 
plaintiff ." 

The plaintiff complained before a justice that defendant was indebted 
to her in the sum of .$60 and interest, due by note for rent of Ragland 
farm, and that she had the right to seize and sell the crops raised on 

said land under process of claim and delivery. The defendant 
(419) moved to vacate and dismiss the claim and delivery proceedings 

for want of jurisdiction, which motion was overruled. The jus- 
tice rendered judgment for $36.51 and costs, and the judgment pro- 
ceeded as f0ll01W: "It is further adjudged that this judgment is a lien 
upon all the crops of every description raised in 1894 upon the plaintiff's 
land, known as the Ragland land." 

On the hearing of the case on appeal his Honor granted the defend- 
ant's motion to dismiss on the ground that the justice of the peace had 
no jurisdiction, from which judgment the plaintiff appealed to this 
Ceurt. 

J ,  14'. G r a h a m  and P. C. G r a h a m  for plaintiff 
A. J .  Field for defendant.  

CLARK, J. There is no such thing as an action for claim and delivery. 
Under our Constitution, Art. IT, see. 1, there is but one form of 
action in  civil cases. I n  that, many ancillary remedies may be asked, 
i.e., arrest and bail, claim and delivery, injunction, attachment, and 
appointment of receivers. These need not be asked, even if the party is 
entitled to them, W i l s o n  v. Hughes ,  94 N.  C., 182, and if they are im- 
properly asked they are simply denied or dismissed, but that does not 
affect the action itself, which goes on if the plaintiff is entitled to any 
other remedy. Deloatch i~. Comnn,  90 N .  C., 186; Morr i s  v. O'Briarzt, 
94 N .  C., 72. This is the broad distinction between the present system 
of procedure and that formerly in  force. Under the old system, all these 
were distinct forms of action, and so much regard was paid to the mode 
i11 which relief was asked that however meritorious the cause of action, 

a mistake in the exact manner of seeking the remedy sent the 
(420) plaintiff out of court. The common sense of mankind and the 

intelligence of the age have caused the old system to be abro- 
gated in  the large majority of states and countries of the English-speak- 
ing race-indeed it was never in force in  any other. I t  was abolished 
in this State over a quarter of a century since. 

The gist of the present action is that the defendant was indebted to 
the plaintiff $15, due for rent. Incidentally the plaintiff asked, or 
might be construed as asking, for claim and delivery of the crop, which 
is not alleged to be worth "not more than fifty dollars." The justice of 
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the peace properly ignored the ancillary remedy of which he would have 
had no jurisdiction, and rendered judgment for the amount of rent 
found to be due, $36.87. Starke v. Cotten, 115 N. C., 81. I n  that case 
the action was for $70.80 for "damages for breach of a contract" as to the 
delivery of ceitain tobacco, and to subject the proceeds of the sale of 
tobacco. I t  was held that while the justice had no jurisdiction of the 
l ~ t t e r ,  "the damages for breach of contract" being ex contractu, the 
justice properly retained jurisdiction and rendered judgment for the 
debt. I t  is true that in  the present case the summons recites that the 
defendant "wrongfully retains" the crop on which $75 is due for rent. 
The same words were used in  Deloatch a. Cornan, supra, and the Court 
held that this was the basis for claim and delivery, Code, sec. 322 (2),  
but that the justice retained jurisdiction to render judgment for the 
debt, less than two hundred dollars, though he did not have power to 
grant the claim and delivery for the property, which was in excess of 
$50.00. 

I n  the present case the court below erred in dismissing the action, and 
that is the only point before us. To prevent misconception, however, 
we notice that the justice not only gave judgment for the debt and 
adjudged that i t  was due for rent-as he might have adjudged 
that it was due by open account, or on a bond, or on a promis- (421) 
sory note-but he went further and adjudged that it was a lien 
on the crop. This was unnecessary, and must be held mere harmless 
surplusage, as the statute made it a lien. Code, see. 1754. The lien was 
the result, and no valid part, of the judgment declaring the amount of 
the indebtedness and that i t  was due for rent. Code, see. 1754; Wilson 
v. Respass, 86 N.  C., 112. There is analogy on the criminal side of the 
docket, where disfranchisement of one convicted of a felony is held to be 
the effect of the sentence, and no part of it. S .  v. Jones, 82 N.  C., 685. 
So here the lien on the crop is the effect, but no part of the judgment 
that the defendant is indebted in the amount named for rent. The 
plaintiff did not ask for a judgment declaring i t  a lien, and, if he had, i t  
would not have destroyed the jurisdiction to grant the valid demand for 
judgment for the sum due. Because a judgment for the amount due for 
rent ascertains the extent of the lien on the crop, does not throw every 
petty dispute about rent into the Superior Court. This would virtually 
be a denial of justice in the majority of instances, for the amount would 
usually not justify seeking relief in that forum. I n  truth, the lien 
exists by virtue of the statute before and independent of the judgment, 
and even if no judgment is ever rendered. The judgment simply ascer- 
tains the amount of rent due. 

Reversed. 
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Cited: Holden v. Warren, 118 N.  C., 327;  McGehee v. Br.eedZoue, 122 
N.  C., 278 ; Riser v. Blanton, 123 N .  C., 403 ; Patterson v. Freeman, 132 
N. C., 359. 

W. H. HUNT, ADMIIISTRATOR OF ELIZABWTH GAY, v. 
W. T. WHEELER ET AL. 

Will, Construction of-Legacy-Charge on Land-Statute of 
Limitatiow. 

1. Where a testator devised land to a grandson, who was directed to pay to 
testator's daughter one-half of its value out of the rents or from any 
other source except by sale of the land, the daughter's share is a charge 
upon the land. 

2 .  An action by an administrator to recover his intestate's share of an estate 
is  governed by section 158 of The Code, which provides that  actions not 
otherwise provided for shall be brought within ten years. 

3. Where a devisee of land which mas charged with the payment of half i ts  
value to a daughter of the testator agreed, by way of compromise, to pay 
within a certain time a less amount, and upon such payment he was to  
be released from all liability on account. of the said charge upon the land, 
and he failed to  pay the compromise sum within the time specified: 
Held; that the debt did n d  become merely a personal one, and the charge 
upon the land was not released by such agreement; and further, that  the 
devisee cannot take any benefit from such agreement since he has failed 
to  comply within its terms. 

4. I n  such case, judgment will be given for one-half the value of the land, with 
interest from the date a t  which i t  was payable, and a receiver will be 
appointed to  collect and apply the rents of the land to the payment of 
such judgment. 

 TION ON heard  before Green, J., a t  S p r i n g  Term, 1896, of GBANVILLE, 
on  a case agreed, t h e  mate r ia l  p a r t s  of which a r e  stated i n  t h e  opinion of 
Montgomery, J. T h e  only other  fac t  necessary t o  the proper  under- 
s tanding of the  opinion i s  t h a t  t h e  wife  of the  testator, upon  whose dea th  
W. T. Wheeler  mas t o  come in to  the  possession of t h e  l a n d  a n d  p a y  t h e  
sum charged thereon, died on  9 April, 1885. 

H i s  H o n o r  rendered judgment  as  follows: "That  the  plaintiff, W. H. 
H u n t ,  administrator  of El izabeth Gay, recover judgment against  

(423) t h e  defendants f o r  t h e  sum of $640, and  t h a t  the  same is  a charge 
on  the  land  described i n  t h e  complaint t o  be pa id  out  of t h e  rents  

of said land, and  t h a t  t h e  plaintiff i s  also entitled t o  interest o n  a n  
amount  of said debt equal  t o  t h e  ren ta l  value of said l and  f r o m  t h e  9 t h  
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day of April, 1885, to the present, the interest being on each amount 
from the end of the year in  which i t  accrued, but as there is no state- 
ment in the case agreed as to the amount of rental no judgment for 
interest is given. A receiver, A. J. Field, is hereby appointed to take 
charge of the land. I Ie  i b  directed to rent the same annually for cash 
at public notice, and the same is directed to be applied to the payment 
oi this judgment at the end of each year until discharged, with the cost 
of this action. 

From this judgment both parties appealed. 

A .  J .  Field f o ~  plainti f .  
Edwm,ds & Royster for defendants. 

MONTGOMERY, J. This case is presented upon agreed state of facts. 
From the judgment which was rendered in the court below both parties 
appealed. We will treat both appeals together. 

The value of the tract of land devised by the testator Moses Wheeler 
to his grandson, William T. Wheeler, in remainder after the death of 
the widow of the testator, was a,xertained, according to the manner pre- 
scribed by the will, to be $1,380. One-half of this amount was, under the 
will, to be-paid to the daughter of the testator, Elizabeth Meadows, a 
married woman. The defendants contend that the land itself is not 
charged with the amount in favor of the daughter, and the plaintiff 
insists that i t  is. The solution of the question depends upon the true 
construction of the following clause of the will: 

"Item First. I lend to my wife Elvira, during her natural life, (424) 
the tract of land lying near and adjoining the lands of my 
son Dudley, and at  her death I give the said tract of land to my 
grandson William T. Wheeler, son of my said son Dudley, with this 
understanding, that at  the death of my said wife the said tract of land 
is to be valued by three freeholders to be chosen by my executors; and 
my said grandson is to pay to my daughter Elizabeth Meadows one-half 
of said valuation, said one-half may be paid by and from the rent of the 
same, or from any other source, except by the sale of the same, as I do 
not wish it sold for division, being too small a tract for division between 
them, and my desire being to secure said tract of land to my said 
grandson." 

We are of the opinion that the one-half value of the land (to wit, 
$690), the daughter's share under the will, is a charge upon the land. 
Carter v. Worrell, 96 N. C., 358; Aston v. Galloway, 38 N. C., 126; 
Rice v. Rice, 115 N. C., 43. The daughter, after having become a 
widow, married a second time, and died on 28 January, 1888, leaving 
her husband surviving her. The plaintiff qualified as her administrator 
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on 12 November, 1894, and on that day commenced this action against 
the defendants. The defendants insist that the statute of limitations 
(section 155 (1) of The Code) is applicable to the facts in  the case and 
is a bar to the action. We are not of this opinion. Section 158 of The 
Code applies. The defendants insist again that the agreement made on 
2 January, 1888, between the daughter and the grandson of the testator 
relieved the land of the charge upon it (if i t  ever existed) and made the 
compromise obligation on the part of the grandson purely a personal one 
against him. This cannot be so, for the agreement especially and par- 
ticularly recites the contrary. The following is the agreement: 

"I, Thomas P. Meadows, attorney in fact for Robert L. Gay 
(425) and Elizabeth Gay (formerly Elii-abet11 Xeadom-s) a daughter of 

Moses Wheeler, deceased, having been appointed by them attorney 
in  fact to represent their interest in the settlement of the estate of said 
Moses Wheeler, having agreed with W. T. Wheeler to accept of him the 
sum of four hundred dollars in full satisfaction of the amount due from 
him to said Elizabeth Gay as a charge upon the land devised to W. T. 
Wheeler, in and by the last will of Moses Wheeler, provided the same 
shall be paid in two months from this date; and whereas he has paid me 
fifty dollars of the said four hundred, now I do hereby authorize John 
W. Hays as my attorney to receive from W. T. Wheeler the balance of 
s+d sum, to wit, $350, provided the same shall be paid within two 
months from this date, and when so paid the said Hays is authorized to 
execute to W. T. Wheeler such release and acquittance as shall fully dis- 
charge him from all further liability on account of said charge upon 
said land." 

The defendants can take no benefit from the agreement of oompro- 
mise, for although it appears that the daughter died before the time 
when the money agreed upon in the compromise should be paid, and that 
there was no personal representative to receive i t  when i t  fell due, yet, 
after the plaintiff was appointed administrator, no part of the same was 
paid or offered to be paid-the defendants all the time setting up the 
plea of the statute of limitations to defeat all recovery, and also relying 
upon the debt being a personal one against the grandson and not a 
charge upon the land. The judgment of the court below is affirmed in so 
far as i t  declares that the amount due to the plaintiff's intestate (the 
daughter of the Jestator) is a charge upon the land and to be paid by 
the rents from the same, and the appointment of a receiver to take 
charge of the land and rent i t  out. 

The plaintiff howa-er ought to have had judgment for the sum of 
$690, half the value of the land, less fifty dollars which was paid 

(426) by the grandson on the 2d of January, 1888, with interest 
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f r o m  9 April, 1885, un t i l  paid. T h e  judgment  i s  affirmed a n d  modified 
as  above. 

Affirmed a n d  modified. 

Cited: Pield v. Wheeler, 120 N .  C., 269; Parker v. Cobb, 131 N. C. ,  
28; Ramsey v. Brozuder, 136 N .  C., 253; Edwards v. Lemmonds, ib., 
331; Brown v. Wilson, 174 N.  C., 676. 

ELIZABETHTOWN SHOE COMPANY v. JOHN K. HUGHES. 

Action Against Sherif-Attachment-Compromise-Pleading-Trs- 
tee-Acceptance of Trust. 

1. I n  a n  action against a sheriff for his failure to  turn over the proceeds of 
the sale of goods seized under an attachment which the plaintiff caused 
to be issued and levied in a suit to set aside a n  assignment for fraud, the 
complaint alleged that  a compromise was effected whereby the goods were 
to  remain in the possession of the defendant (sheriff), subject to  the levy, 
and mere to  be sold by the trustee of the debtors as agent for the defend- 
ant, and the proceeds to be applied on the plaintiff's claim; that  after 
payiug over a part of the proceeds to plaintiff, defendant refused to apply 
other proceeds, and turned over to assignor firm goods of a value i n  excess 
of balance due plaintiff under the compromise: Held, on demurrer, that  
neither the assignors nor the assignee were necessary parties to  the action 
since they were merely agents of the defendant sheriff. 

2. In  such case, the fact that  the attachment suit against the debtors was still 
pending mas no defense to  the defendant sheriff, since he was not a party 
thereto; nor was i t  necessary for the plaintiff to allege that the assignors 
were entitled to their personal property exemptions since that  fact  was a 
matter of defense. 

3. I t  is not necessary that  a trustee shall sign an instrument conferring a trust 
upon him; if he takes possession of the property to  which it  relates, and 
acts under it, such conduct is  equivalent to an acceptance signified by 
his signature. 

ACTION heard  on  demurre r  t o  t h e  complaint,  before Hoke. J., (427) 
a t  F a l l  Term,  1894, of ORAKGE. 

F r o m  a judgment overrul ing the  demurre r  the  defendaut a p p ~ a l e d .  
T h e  facts  appear  i n  t h e  opinion of Purches, J. 

Shepherd, ~Vnnning & Poushee, and C. D. Turnei. for plaintiffs. 
J .  W .  Q~nhnm and P. C.  Graham for defendant. 



FURCHES, J. This action comes before us upon complaint and demur- 
rer. I t  appears that certain parties doing business under the firm name 
of Ellen, Koplon & Bro., in the month of June, 1893, made a deed of 
assignment for the benefit of their creditors, in which they preferred 
Lena Ellen, wife of Isaac Ellen (one of the partners), to a large amount ; 
that some time thereafter plaintiffs commenced an action to set aside 
the deed of assignment for fraud, in which they had the goods named in 
said deed of assignment attached, and the members of the firm Ellen, 
Koplon & Bro. arrested; that defendant, being the Sheriff of Orange 
County, acted as the officer in making these arrests and in serving said 
attachments. 

Under this state of affairi the parties, by their attorneys, came to 
terms of compromise, in  which it was agreed that the defendant shoulcl 
be discharged from custody, and that no sale should be made under said 
attachments, and that plaintiffs would accept 33% cents cn the $1 in 
satisfaction of their debts, which, they say, thus reduced, amounted to 
$1,051.60. And in consideration of these concessions on the part of 
plaintiffs, i t  was agreed on the part of defendants (Ellen, Koplon & 
Bro.) that the lien of the attachment should continue, and that T. A. 
Faucett, the assignee named in  the deed of assignment, should continue 

to sell said good's as the agent of the defendant, Hughes, account- 
(428) ing to Hughes for the goods sold, and the defendant was to apply 

the money thus raised to the payment of plaintiffs7 clain~s, as 
reduced by the terms of said compromise; that under this arrangement 
defendants (the firm of Ellen, Koplon & Bro.), Faucett and the defend- 
ant sold goods, and defendant paid plaintiffs $200, reducing their claim. 
to the sum of $851.60. Plaintiffs further allege that under this arrange- 
ment the goods belonging to the firm of Ellen, Koplon & Bro., to the 
amount of $3,158.03, went into the possession of the defendant, and, in 
addition to the goods above mentioned, on 1 January, 1894, the f i m  of 
Ellen, Koplon & Bro. moved goods they had in Rockinghani to Hills- 
boro, to the amount of $1,500, and turned them over to the defendant 
Hughes to be sold by him and applied to the payment of plaintiffs7 
claim, and that defendant accepted them for that purpose and put them 
in the store with the other goods. Plaintiffs further allege that, on 
27 January, 1894, all these goods were burned and destroyed, except 
$1,100 worth; and they further allege that, besides the $200 which the 
defendant paid to them under the terms of the compromise, he collected 
$700, which should be paid to them, but that he refuses to pay this to 
them or to sell the $1,100 worth of goods left from the fire, and pay 
their debt out of this; and, instead of doing so, he has turned them over 
to the members of the firm of Ellen, Koplon & Bro. Wherefore, they 
ask for judgment, etc. 
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To this complaint the defendant demurs, first, upon the ground that 
there is a defect in  the parties-that the members of the firm of Ellen, 
Koplon & Bro. and T. A. Faucett should have been made parties ; second, 
that the actions referred to in said agreement (Exhibit "B") are still 
pending; third, that the complaint does not state facts sufficient to con- 
stitute a cause of action. 

1. That i t  was not shown that it was the duty of defendant to (429) 
insure the goods. 

2. That complaint does not show that the members of the firm 
of Ellen, Koplon & Bro. were not entitled to the $1,100 as their exemp- 
tions. 

3. That defendant was not a party to the agreement (the compromise 
and assignment above mentioned). 

We do not think the demurrer can be sustained. We do not think the 
members of the firm of Ellen, Koplon & Bro., or Faucett, are necessary 
parties. The goods were not in their hands, except as the agents and 
enlployees of defendant. He  was to control the matter, to receive the 
money, and to pay i t  to plaintiffs. Indeed, it seems from the complaint 
that the goods were in  the possession of the defendant, And in con- 
sidering this appeal we are bound by the allegations of the complaint, 
whether they are in fact true or not, as the legal effect of the defend- 
ant's demurrer is to admit them to be true. I t  cannot be sustained upon 
the second ground assigned. 

First, for the reason that defendant is not a party to the "actions 
referred to" in  the complaint ( W o o d y  v. Jordan ,  69 N .  C., 189) ; second, 
that this defense could only be taken advantage of by a plea in abate- 
ment, and not by demurrer. W o o d y  v. Jordan ,  supra. I t  cannot be 
sustained upon the third ground, as it seems clear to us that plaintiffs 
have set up a cause of action. They allege that the firm of Ellen, Kop- 
lon &. Bro. owed them $1,091.60; that this firm put $4,500 worth of 
property in the hands of the defendant to pay them; that defendant 
accepted this property under this trust and paid them $200, reducing 
their debt to $851.60; and that, although there has been a loss by fire, 
about which there might be some question as to defendant's liability, 
besides this, he has $100 in money collected and $1,100 worth of 
the goods saved from the fire. I n  other words, he has $1,800 or 
$2,000, out of which he should pay plaintiffs the $851.60 due (430) 
them. 

But i t  is said in  the demurrer that plaintiffs do not allege that the 
members of the firm of Ellen, Koplon & Bro. are not entitled to this 
fund as their personal property exemption and plaintiffs are not entitled 
to recover on that account. We do not thillk i t  was riecessary that plain- 
tiffs should allege this in their complaint, and whatever might be the 
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result if defendant had answered and set up this defense, is not now 
before us for our determination. But we do say that it is not such a de- 
fense as a trustee can make by way of demurrer against an action by his 
cesiui que trust for withholding funds in his hands, as such trustee. It 
was not necessary that defendant should have signed the instrument of 
July, 1893, making him the trustee and placing the goods in  his hands. 
His  signature at most would have onlv amounted to an acceptenca of the - 
trust. And this was afterwards signified by his accepting the trust and 
acting under it, as he did. 

We leave out of consideration the matter of insurance. 
Affirmed. 

Cited: S. c., 122 N. C., 297. 

DENXIS EURRELL v. JOHN K. HUGHES ET AL. 

Action for Penalty-Party PZaintijjC-Jurisdiction-Practice-De- 
murrer-Appeal. 

1. A motion to dismiss an action for want of jurisdiction or because the com- 
plaint does not state a cause of action is not such a demurrer ore tenus 
as mill permit an appeal from its refusal. 

2. A discrepancy between a summons and a complaint, in respect to the title 
of the action, is not a material defect, and an amendment is permissible. 

3. The person suing for a penalty is the proper party plaintiff and not the 
State, unless the statute so directs. 

4. A party suing for several penalties against the same defendant may unite 
several such causes of action in the same complaint, and if they exceed 
$200 in the aggregate the Superior Court will have jurisdiction. 

(431) ACTION to recover a penalty of one hundred dollars alleged to 
be due by reason of the failure of defendant sheriff to execute 

process in a criminal action, assigning four separate and distinct for- 
feitures by and because of said alleged failure (Code, see. 1112), heard 
before Iloke, J., upon demurrer to complaint, at  October Term, 1894, of 
ORANGE. 

I t  was adjudged that the demurrer be sustained and the adion 
(436) dismissed, and the plaintiff appealed. 

C. D. Turner for. plaintiff. 
J .  W .  Graham and P. C. Graham for defendant. 
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FAIRCLOTH, C. J. The plaintiff instituted this action on defendant's 
official bond for four penalties, in $100 each, for failing to serve process. 
The summons was issued in the name of the plaintiff "Dennis Burrell," 
and the amended complaint declared i n  the name of the "State on rela- 
tion of Dennis Burrell," the plaintiff. 

The defendant moved to dismiss the action and demurred because of 
the discrepancy in the summons and amended complaint and for want of 
jurisdiction in the Superior Court. 

A motion to dismiss for want of jurisdiction or because the complaint 
does not state a cause of action is not such a demurrer ore tenus as will 
permit an appeal.from its refusal. Joyner v. Roberts, 112 N .  C., 
111. (437) 

The demurrer not only raises issues upon matters alleged in the 
complaint, but sets forth other matters which can only be presented by 
answer, and therefore cannot now be considered. The discrepancy in 
the summons and the amended complaint is not a material matter, and 
has been permitted. Jackson v. Xaultsby, 78 N .  C., 174; Warrenton a. 
Arrington, 101 N.  C., 109. The person suing for a penalty is the proper 
party plaintiff, and not the State, unless so expressed in the statute. 
Xiddleton v. R. R., 95 K. C., 67; Sutton v. Phillips, post, 502. A party 
suing for penalties against the same defendant may unite several such 
causes of action in the same complaint, and if they exceed $200 the 
Superior Court will have jurisdiction. Maggett v. Roberts, 108 N.  C., 
1'74. Our conclusion is that his Honor, in  sustaining the demurrer, 
committed error. 

Reversed. 

Cited: Sutton, v. Phillips, 117 N. C., 231; Tillery v. Cadler, 118 
N.  C., 889; Goodwin v. Fertilizer Go., 119 N.  C., 122; Sloan v. R. R., 
126 N. C., 490; 6'arte.r a. R. R., ib., 444; S. 11. Mciultsby, 139 N. C., 
585; Shelby v. R. R., 147 N.  C., 539; Chambem 1:. R. R., 172 N.  C., 
558; Williams v Bailey. 177 N .  C., 40. 
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JOSIAH TURNER v. GUSTAV ROSENTHAL. 

Res  Judicata-Estoppel-Different Cause of Action. 

Where, in an action by T. against Mrs. H. to recover certain bonds alleged to 
have been fraudulently transferred to her by a judgment debtor of T., it 
was adjudged that the judgment debtor was not the owner of the bonds, 
and T. afterwards brought suit against a receiver (who had been previ- 
ously appointed to collect the judgment debt) for negligence and failure 
to collect: Held, that, the receiver not being a party to the suit first men- 
tioned, the adjudication in that action does not bar the action by T. 
against the receiver. 

ACTIOE heard before Hoke, J., at Fall  Term, 1894, of ORANGE. 
I t  is an action for the recovery of damages against the defend- 

(438) ant on account of his alleged negligent and ~villful failure to 
collect as receiver, appointed in  supplementary proceedings eom- 

menced by G. W. Swepson and others against the plaintiff, a certain 
judgment which came into his hands as such receiver in  favor of the 
plaintiff and against W. W. Rolden. The plaintiff alleges in his com- 
plaint that the defendant could have made money on the judgment if he 
had used due diligence in the matter, and that the defendant combined 
and conspired with Swepson and Holden to prevent him from recovering 
anything on the judgment. The defendant in his answer admits the 
receivership and denies all the other allegations of the complaint. At a 
later term of the court the defendant by leave filed an amendment to his 
former answer, a part of which is as f o l l o ~ s :  

1. That there has been pending and was tried and finally determined 
at February Term, 1894, of the Superior Court of Wake County in  said 
State, a civil action wherein Josiah Turner was plaintiff and Mrs. L. TT. 
Holden and C. A. Sherwood, administrator of W. W. Holden, were de- 
fendants, in  which said action all the matters of fact, and issues as well 
of law as of fact, involved in  this present action, were heard and deter- 
mined, and more especially was i t  determined "that there was a gift and 
transfer of $5,000 of United States bonds from W. W. Holden to I,. V. 
Holden on 27 October, 1869, and of $25,000 of United States bonds on 
6 November, 1869, and that at the time of such transfer W. W. Holden 
did retain property fully sufficient and available to satisfy his then 
existing creditors, and that there are no claims which were then out- 
standing which are now valid and existent debts against said estate, and 
that the gift and transfer of said bonds was not made with the actual 

intent to hinder, delay and defraud the then creditors of W. W. 
(439) Holden, and that the gift and transfer of such bonds was not 

made with design and intent to delay, hinder and defraud the 
236 
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plaintiff and any subsequent creditors of said W. W. Holden; and it was 
adjudged that the plaintiff take nothing by his action, and that the 
defendants go without day. 

2. That in  said action the plaintiff relied upon the allegation that 
there had been a fraudulent gift and transfer of the United States bonds 
in 1869, and that the same were still liable to satisfy his judgment for 
$8,000 obtained against W. W. Holden in  Chatham County and renewed 
in Wake County, and which he insists upon in  this action and seeks to 
hoJd the defendant Rosenthal, as receiver, responsible, because he did not 
collect the said judgment of $8,000 out of the proceeds of the United 
States bonds to the amount of $30,000 alleged to have been fraudulently 
transferred in  1869 by W. W. Holden to L. V. Holden, the same being in  
fact the very matter he relies upon to support his present action; and 
all these matters in relation to the gift and transfer of said bonds were 
passed upon and determined. 

The defendant also set up a duly certified copy of the record of the 
case tried in Wake County, in his amended answer, and submitted "that 
the present plaintiff ought not to be admitted or received to urge his 
present action against the defendant, for the reason hereinbefore set 
forth, and the defendant verifies this his amended answer, and prays 
judgment whether the plaintiff ought to be admitted or denied, against 
the said record now plead in  this action by leave of the court, to urge 
his said action against the defendant, and more -especially that the 
defendant as receiver ought to have collected the $8,000 out of the 
United States bonds, or their proceeds found by the jury to have been 
lawfully transferred in  1869 by W. W. Holden to L. V. Holden, 
which is the negligence complained of; and this defendant de- (440) 
mands judgment that he go without day and recover his costs." 

The plaintiff demurred to the defendant's amended answer upon which 
the court rendered the following judgment : '(Upon consideration it is 
adjudged that the demurrer be sustained in so far  as to decide that the 
matter set up in the amended answer does not constitute an estoppel or 
bar upon the plaintiff to further prosecute this action, but that the 
amended answer shall constitute and be considered a part of the plead- 
ings in the cause. Defendant takes an appeal from the judgment sus- 
taining the demurrer. Plaintiff then moved for judgment by default 
of inquiry on the pleadings, which was denied and plaintiff excepted. 

C. D. Turner  and Frank  Nash  for plaintiff. 
J .  W .  Graham f o r  defendant. 

MONTGOMERY, 3. We find no error in the ruling of his Honor. The 
defendant in this action was not a party to the suit in  Wake County 
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between the plaintiff and Mrs. Holden and Sherwood, the administrator 
of Holden. And also, while it appears from the complaint and answer 
that the plaintiff in  this action still alleges as a matter of liability 
against the defendant, his negligent and willful failure to subject the 
United States bonds mentioned in the suit in Wake County to the satis- 
fitction of the plaintiff's judgment against Holden, yet he does not con- 
fine himself to that allegation. When his complaint is examined from 
the most liberal view under the Code practice, i t  will appear most prob- 
ably that he alleges in substance that there was other property of the 
judgment debtor, besides the bonds, that could have been reached by the 

defendant as receiver. Temple v. Williams, 91 N.  C., 82; WiF 
(441) liams v. Clouse, ib., 322. I t  was in this light, no doubt, that his 

Honor viewed the pleadings and refused to allow the plea of 
estoppel set up by the defendant in  his amended answer; for if i t  be 
admitted that the only material matter involved in  the action in Wake 
Superior Court, and in the present one, was as to the title of the United 
States bonds mentioned in the amended answer, and whether or not the 
defendant should have subjected them to the satisfaction of the plain- 
tiff's judgment, why, then, the plaintiff is estopped, because in an action 
IT-herein he was a party the title to the bonds was held to have been in  
Mrs. Holden and not in her deceased husband, the judgment debtor. 
McElwee v. Blackwell, 101 N.  C., last paragraph onpage 192. I n  this 
last mentioned case, the Court suggest the best way to make the defense 
of another judgment, for the same cause of action available. There is 
no merit in  the plaintiff's exception. 

The judgment below is 
Affirmed. 

Cited: Scott v. Life Asso., 137 N. C., 520. .. 

BOARD O F  COMMISSIONERS O F  DURHAM COUNTY v. BLACKWELL 
DURHAM TOBACCO COMPANY. 

Taxatiom-Capital Stock-Shares of Stock-Double Taxation. 

1. It  is within the legislative power of taxation, in respect to corporations, to 
levy any two or more of the following taxes simultaneously: (1) on the 
franchise (including corporate dividends) ; ( 2 )  on the capital stock; 
(3)  on the tangible property of the corporation, and (4) on the shares 
of the capital stock in the hands of the stockholders. The tax on the two 
subjects last named is imperative. 
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2. "Capital stock" is a distinct subject of taxation from "shares of capital 
stock," the former representing the entire property, business, goodwill, 
etc., of the corporation, and belongs to it, while the latter belong to the 
individual stockholders and are taxable ad valorem like other property. 

3. The imposition upon a corporation of a tax on its "capital stock," in aadi- 
tion to a requirement that it shall list for taxation and pay the taxes 
assessed on the shares of its stockholders, does not make "double taxa- 
tion." 

4. I t  is competent for the Legislature to tax the whole of the capital stock of 
a corporation, although, to the extent of the value of its real and personal 
property (which must be taxed), it is double taxation, but under section 
39 of chapter 286, Acts 1893, providing for the taxation of the capital 
stock of corporations, such double taxation is avoided by taxing only the 
value of the capital stock in excess of the value of its real and personal 
property listed for taxation in this State. 

5. Where the value of the capital stock of a corporation was agreed to be 
equal to the aggregate value of its real and personal property in this and 
another State, the proper method of determining the "capital stock" r e  
quired to be listed under section 39, chapter 296, Acts 1893, is to deduct 
from such agreed value the value of the real and personal property listed 
for taxation in this State only, and not the value of that located in the 
foreign states. 

CONTROVERSY without action, heard before Hoke, J., at October Term, 
1894, of DURHAM. The case agreed was as follows: 

"Blackwell Durham Tobacco Company" is a corporation cyerted, 
organized and existing under and by virtue of the laws of the State of 
North Carolina, having its location and principal place of business in  
the county of Durham, in the State of North Carolina. I t  has listed 
for taxation in said county of Durham for the year 1894 real and per- 
sonal property belonging to the company of the aggregate assessment 
valuation of $509,334. 

It has a branch office and place of business in  Philadelphia, (443) 
Pa., and it lists for taxation there, personal property belonging 
to the company there and which is used in its business in said citr, of 
the aggregate assessed valuation of $300,000. 

The aggregate capital stock of this company is $4,000,000, divided 
into 160,000 shares of the par  value of $25 each. 

The stock of this company has no market value and its actual value is 
equal to the value of its aggregate real and personal property. 

This company claims that its capital stock of $4,000,000, having the 
actual value sf $809,334, and its assessed valuation of its real and per- 
sonal property in Durham, North Carolina, and in  said city of Phila- 
delphia, being as aforesaid $809,334, the assessed valuation of all its 
real and personal property, both in  Durham County, N. C., and in 
Philadelphia, Pa., should be deducted from the actual value of its aggre- 
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COM,~~IISSIONERS v. TOBACCO Co. 

gate shares of capital stock and nothing ought to be assessed against its 
capital stock for taxation under section 39, chapter 296, Laws 1893. On 
the contrary it is contended by the Board of County Commissioners of 
Durham County, N. C., plaintiff, that the defendant is only entitled 
under section 39, chapter 296, Laws 1893, to deduct from the actual 
d u e  of its capital stock the aforesaid amount of $509,334, and the 

remainder, to wit, $300,000, should be listed by the defendant for 
(444) taxation as capital stock under section 39, chapter 296, Laws 

1893. 
The following judgment was rendered : 
This cause coming on to be decided on case agreed and the court being 

of the opinion that, under the Revenue Sct,  1893, the capital stock of 
defendant corporation was not made or intended to be an item of taxa- 
tion unless same exceeded in value the corporate property assessed for 
taxation and on which taxes are paid, i t  is thereupon considered and 
adjudged by the court that on the facts stated in case agreed, the defend- 
ant company is not required to list or pay taxes on any amount as capital 
stock, and that they go without day and plaintiffs and sureties pay the 
cost to be taxed by the clerk. 

J .  S. Hanning for plaintif. 
W .  A. GuChrie and Fuller, Winston & Puller for defendant. 

CLBRK, J. Laws 1893, ch. 296, see. 39, provides that all corporations 
therein nanied, "in additicn to the other property required by this act 
to be listed" shall pay a tax on its capital stock. As the mode of ascer- 
taining the amount which shall be taxed as capital stock, sub-sections 
3. 4 and 5, proride that the market value, or if no market value, the 
actual value of the aggregate shares of the company shall be taken as a 
basis, and from that sum the amount of the assessed value of its real 
and personal property, listed for taxation, shall be deducted and the 
difference, if any, shall be taxed as capital stock. I t  is stated in the 
'(case agreed" that the actual value of the aggregate shares of stock of 
the defendant corporation is $809,334, and that the assessed value of its 

real and personal property is $509.334. Upon the plain, explicit 
(445) provision of the statute the defendant is liable to tax upon the 

difference ($300.000) a.i the taxable part of its capital stock. I t  
is true the case agreed sets out that the defendant has $300,000 of per- 
sonal and real property which is not listed for taxation in  this State 
because located in Pennsylvania. But that has nothing to do with the 
taxation of the capital stock, the whole of which without any deduction 
the Legislature might in its discretion have taxed here in addition to the 
tax upon the real and personal property. It is a legislative concession 
to deduct f r o h  the capital stock the amount of real and personal prop- 
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erty which pays tax. I t  also appears that the total capital stock is 
$4,000,000. I f ,  as the defendant contends, tax is to bc paid on only 
$500,000, this would be to pay tax on barely one-eighth of the sum a t  
which the property is capitalized. I t  would seem from the case that this 
capital stock is by agreement of counsel valued at  $809,334, which is 
about one-fifth of the nominal capital, and is the exact value of the real 
and personal property, because the stock "has no market value." I f  so, 
i t  is a misconception of the statute applicable to the valuation of the 
capital stock under this act, and is important enough not to pass un- 
noticed. Shares may have no market value because too valuable to put 
on the market, or because the owners do not wish to part with it, or for 
man: other reasons. While the value of the capital stock cannot be less 
than the value of the aggregate of the real and personal property held 
by the corporation unless the latter is in debt, the good mill of the busi- 
ness or trademark and the rate of dividend will ordinarily make the 
capital stock more valuable than the mere aggregate of the real and per- 
sonal property owned by the company. I n  any corporation reasonably 
prosperous, the capital stock is worth much more than the bare real and 
personal property which is the value of the dead body, so to 
speak, of the corporation, should it cease to l i~ -e  and more. As (4461 
to corporations, by all authorities, it is in the power or the 
Legislature to lay the following taxes, two or more of them in its discre- 
?ion, at  the same time: 1. To tax the franchise (including in this the 
power to tax also the corporate dividends). 2. The capital stock. 3. 
The real and personal property of the corporation. This tax is impera- 
tive and not discretionary under the ad valorem feature of the Constitu- 
tion. 4. The shares of stock in the Eands of the stockholder. This is 
also imperative and not discretionary. 

The power to levy these distinct taxes simultaneously is laid down 
in 1 Cook on Stock and Stockholders, sec. 561, and cases there cited; 
2 Redfield Railways (3 Ed.) ,  p. 453, cited and approved by this Court 
(Smith, C. J.) in Belo v. Comrs., 82 N. C., 415; Worth v. R. R. 
(Ashe, J.),89 K. C., 301, 305; 1 Desty Tax, 348; 2 Thomp. Corp., 
2810; Jolhes v. Davis, 35 Ohio St., 474, 476; People v. Coleman, 126 
N.  Y., 433, 437; S. v. Petway, 55 N.  C., 396, 406. "Especially is it im- 
portant to distinguish a tax on shares of stock from tax on the capital 
stock," says 1 Cook, supra, section 563, citing P o r t e ~  v. Rockford, 95 
Ill., 561, and numerous cases in note 2 to that section. I n  Belo v. 
Qomrs., supra, on page 418, the same distinction is clearly laid dowl~, 
and additional authorities giren by Smith, C. J. 

Originally the tax upon the shares of stock was collected of the indi- 
vidual shareholders at their several places of residence. Huie z.. Comrs., 
1 9  N. C., 267. But under that method many shares failed to be listed 
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for taxation. Besides the shares of nonresident owners, except those of 
national bankc escaped taxation in this State under the ruling in 

R. R. v. Comrs., 91 N.  C., 454. To remedy this, the provision 
(447) was passed, which is section 14 of chapter 296, Laws 1893, and 

which requires the list of shares to be given in by the proper officer 
of the corporation which shall pay the same in behalf of the shareholders. 
This does not affect the liability of the shares to tax as the property of 
the shareholders, but is simply for the convenience of the State in  collect- 
ing the tax. The effect is merely to change the situs of the shares for 
taxation from the residence of the owner to the locality where the chief 
office of the corporation is situated, as was held in Wiley  v. Comrs., 111 
N. C., 397. I t  simply extends to the collection of taxes due by share- 
holders in other corporations the mode of collection already in  force as 
to shareholders in national, banks. U. S. Rev. St., see. 5219. 

From this summary it mill be seen that the State is within its taxing 
power in the provisions of chapter 296 of the Acts of 1893. I t  levies: 
1. A tax upon the real and personal property of corporations. 2. Upon 
the shares which are .the personal property of the shareholders, but 
rcquires them to be listed and collected through the agency of the cor- 
poration. 3. I t  levies no tax upon franchises and dividends. 4. I t  does 
not tax the entire capital stock, but only the excess of its total value 
above the value of the real and personal property which the corporation 
lists for taxation. 

The capital stock belongs to the corporation. The shares or certificates 
of stock are entirely a different matter. They belong to the shareholders 
individually, and under the Constitution? must be taxed ad valorem like 
other "property belonging to the .holder, independently of the taxation 
upon the corporation, its franchises, etc." Smith ,  C. J., in Be10 v.  
Comrs., 82 N .  C., on page 419, citing Cooley Const. Lim., 169, and Field 

on Corporations, 521, etc. H e  further says that the relation of 
(448) stockholders to the corporation "is very analogous to that of a 

creditor towards his debtor. The latter must bear the taxation 
imposed upon its property, and this may diminish its distributable 
profits, but the stockholder cannot, any more than the creditor, claim 
exemption on this account for his stock as distinct and separate property 
in  his own hands." Worth  v. Comrs., 82 N .  C., 420. 

To tax only the real and personal property of the corporation could 
leave, as we have said, untaxed that large part of its capital stock which 
represents its good will, its trademark, the profitableness of its business, 
all of which are property, as much protected by the law and as capable 
of being turned into money as the real and personal property which the 
corporation owns. To tax the whole of the capital stock, in addition tc 
the tax upon the real and personal property, would be, to the extent of 
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the tax on the latter, double taxation, of the same kind as the tax on 
mortgaged property and a tax a t  the same time on the mortgagor's notes 
in the hands of the mortgagee, but there is nothing in either case to 
restrict the legislative power to so decree. Here, however, there is no 
double tax, but simply a tax on so much of the real and personal prop- 
erty of the corporation as is located in this State and a tax on the value 
of its capital stock in excess of the amount of realty and personalty 
which is listed for taxation here, The tax on the shares is a separate 
matter, and is a tax on the shareholders on their property, whether they 
reside in  or out of the State, collected through the medium of a quasi 
statutory garnishment on the corporation. "It has long been the com- 
mon, if not the only mode in many states, and indeed is the only mode 
to collect taxes on the shares of nonresident shareholders.') Badc v. 
Commonwealth, 9 Wall., 353, 361, approved in  Delaware R. R. Tax, 18 
Wall., 206, 230; 2 Thomp. Corp., 2849. 

We conclude therefore that the defendant upon the case agreed (449) 
is liable to tax on the $300,000, which is the agreed value of i ts  
total capital stock in  excess of the peal and personal property 
which is listed for taxation; and this, irrespective of the fact that the 
defendant lists for them the shares of the individual shareholders under 
the provisions of section 14 of said chapter 296, Laws 1893. 

Reversed. 

Cited: Comrs. u. Steamship Co., 128 N .  C., 559; Lacy v.  Packing Co., 
134 N. C., 571; X. ?;. Wheeler, 141 N .  C., 775; Land Co. 1.. Smith, 151 
N. C., 72; Pullen v. Corp. Com., 152 N. C., 554; Brown v. Jackson, 179 
N. C., 368. 

W. S. FORBES v. R. H. McGUIRE. 

Justice of the Peace-Jurisdictio.11-Appeal-Practice. 

1. After a justice of the peace has transmitted an appeal from his judgment 
and all the papers to the Superior Court he has no power to grant a 
motion to set aside his judgment for want of jurisdiction. 

2. Leave to plead at the trial term of the Superior Court on an appeal from 
a justice of the peace is discretionary with the trial judge. 

3. Where, in an appeal from a justice's judgment, the defendant's motion to 
quash the proceedings was denied and the trial judge adjudged that "the 
matter could be better determined upon the trial de novo upon the origi- 
nal appeal, when the evidence and facts should be before the court": 
Held, that such adjudication was simply a continuance of the whole mat- 
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ter to the next term of the Superior Court, and did blot give the defend- 
ant, who had not before pleaded, the right to plead to the jurisdiction. 

4. On the hearing of defendant's appeal from a justice's judgment, the defend- 
ant not having entered anx defense or made any plea in the justice's 
court, and no error appearing on the record, it was not error to deny 
defendant's motion to dismiss or to allow him to plead the want of juris- 
diction of the justice. 

ACTION heard before Shuford, J., at January Term, 1894, of GRAN- 
VILLE, on defendant's appeal from a judgment of a justice of the 

(450) peace, which vns afErmed and defendant appealed. The facts 
appear in the opinion of Chief Justice Fairclotl~ 

Fuller, Winston & Fuller for plaintiff. 
J .  W .  Graham and J .  B. Batchelor for defendant. 

FAIRCLOTH, C. J. The plaintiff instituted this action before a justice 
of the peace for $195.33, due by account, and at  the trial in  December, 
1892, the defendant was present and admitted the debt. Judgment was 
entered and defendant appealed, and on 10 December, 1892, the justice 
transmitted the appeal and all the papers to the Superior Court. After- 
wards, on 25 April, 1893, upon' notice, defendant moved before the 
justice to set aside his judgment on the ground that he had no jurisdic- 
tion of the subject-matter, which was refused on the ground that he had 
no power to do so pending the appeal in the Superior Court, and de- 
fendant prayed an appeal. At July Term, 1893, a motion to dismiss 
and quash the proceedings was denied, and his Honor adjudged that 
"The matter could be better determined upon the trial de novo upon the 
original appeal when the evidence and facts should be before the court." 
At January Term, 1894, the cause came on regularly to be heard upon 
defendant's appeal, when defendant moved to dis'miss for want of juris- 
diction in the justice of the peace, and for leave to plead defenses to the 
jurisdiction, which motions were refused, and plaintiff's motion for 
judgment was allowed and the defendant appealed. 

Leave to plead at the trial term mas discretionary with his Honor and 
his decision is not reviewable here. Clark's Code, 228. I t  mas con- 

ceded here that the defendant had no defense, unIess the order of 
(451) Brown, J., at July Term, 1893, gave him the right to plead to  

the jurisdiction. We construe that order to be simply a continu- 
ance of the whole matter to the next regular term of the Superior Court. 
It vias no adjudication upon the rights of either party. I n  April, 1893, 
it was not in  the power of the justice to make any order in  the matter 
for the reason that the action was then pending in the Superior Court. 
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I t  is true that his dbcket contained the record of what he had previously 
done, but he could do no more, except to further certify at the instance 
of the appellant or in  obedience to an order of the court, in order to 
perfect or make the record above speak the truth. He  could not make a 
new record. 

Then, as no plea was entered anywhere, and as we do not discorer in 
the record any want of jurisdiction, we see no error below. 

Judgment affirmed. 

Cited: Howland v. Marshall, 127 S. C., 438; Cauley v. Dunn, 167 
N. C., 33. 

MARY A. GLENN ET AL. v. C. S. WINSTEAD. 

Action to  Recover Land-Internal Revenue-Illicit Distilling-For- 
feiture-Mortgagee. 

1. A sale of the premises on which a distillery is located under a decree of the 
Circuit Court of the United States, in a proceeding in rem for a forfeiture 
incurred under the provisions of section 3281, U. S. Revised Statutes, does 
not pass the title of a mortgagee without whose knowledge or connivance 
the illicit distillery was maintained. 

2. The law does not impute to a mortgagee, without any proof whatever, a 
guilty participation in the fraud of a mortgagor and declare his interest 
in the mortgaged premises, upon which an illicit distillery has been main- 
tained, forfeited because the Collector of Internal Revenue may have 
failed to secure his assent, as a holder of a lien, to the use of the premises 
for the purposes of a distillery, as the collector is required by law to do 

3. The mere erection of a house on land and its use as a distillery is not, as 
a matter of law, notice to a mortgagee that a distillery is being main- 
tained thereon so as to render his interest liable to a forfeiture for vio- 
lation, by the distiller, of the revenue laws. 

ACTION to recover possession of a tract of land, tried lo-fore (452) 
Hoke, J., and a jury, at  Norember Term, 1894, of PER~QR. 

The ordinary issues in ejectment except damages for use and occupa- 
tion were not passed upon in  the action. Plaintiff claimed title and 
showed forth in evidence a deed to feme plaintiff from Green B. Raum, 
Commissioner of Internal Revenue, conveying the land in controversy, 
dated 11 April, 1883, duly registered. Also an order of the Treasury 
Department, certified from proper office, for said commissioner to make 
said deed. Plaintiff also showed in evidence a proceeding and decree of 
forfeitme, properly certified from the United States Court, October 
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Term, 1881, condemning the land in controversy 'as forfeited to the 
United States. 

(455) There was verdict for the defendant. Plaintiff moved for 
new trial for errors on part of court: 

1. I n  not holding the decree and proceedings of forfeiture, a proceed- 
ing i n  rem and absolute conveyance of title to Government and plaintiff.. 

2. Because court did not hold as a matter of law that if the building 
for a distillery was on the property at  time of mortgage, the mortgagee 
mas affected with notice of the existence and the purpose contemplated. 

Motion for new trial overruled. Plaintiff excepted and appealed from 
the judgment on verdict for defendant. 

Shepherd & Busbee and iVerritt & Bryant for plaintifis. 
J .  W .  Graham, W .  W .  Kitchin and A. L. Brooks for defendant. 

AVERY, J. Whether a distiller incurs liability to forfeiture by failure 
to pay taxes to the Government, by carrying on the business vithout bond 
or with intent to defraud the Government, or by conducting a licensed - 
business contrary to law or to the regulations prescribed by the Govern- 
ment, i t  seems to be settled that in none of these instances does the sale 

of the premises, on which the distillery is located, under a decree 
(456) of a Circuit Cou1.t of the United States in a proceeding i n  rem, 

pass the title of a mortgagee under a mortgage previously made, 
who has not permitted or connived at the iIlicit distillery. U. S. v. 
Xtowell, 133 U. S., 1 ;  Mansfield v. Exdelsior Co., 135 U. S., 326. As a 
rule only the mortgagor's equity of redemption passes by such a sale 
under a judgment i n  ?-em, or by virtue of any decree rendered in a pro- 
ceeding in which there were no parties other than the mortgagor. Mans- 
field v. Excelsior Co., supra. But the court instructed the jury in  effect 
that the purchaser under the decree of the Circuit Court acquired the 
interest of the mortgagor and of all other claimants '(who had knowingly 
permitted a distillery to be operated when they had the right to control 
the matter,'' and i t  seems to us that the instruction given is in strict 
accord with the rule laid down in U.  S .  v. Stowell, s u p ~ a ,  pp. 14 and 15. 
After referring to the statutes, Justice Gray, delivering the opinion of 
the Court, said: "Congress has thus clearly manifested its intention that 
the forfeiture of land and buildings shall not reach beyond the right, title 
and interest of the distiller or of such other persons as have consented to 
the carrying on of the business of a distiller upon the premises. The 
intention of Congress, that no interest in land and business shall be for- - 
feited which does not belong to some one who has participated in or 
consented to the carrying on of the business of distilling therein, is fur- 
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ther manifested in the provision of section 3262 of the Revised Statutes, 
which directs that no bond of a distiller shall be 'approved unless he is 
the owner in fee unincumbered by any mortgage, judgment or other lien 
of the lot of land on which the distillery is located, or unless he files with 
the collector, in connection with his notice, the written consent of the 
ojvner of the fee or any mortgage or judgment creditor or other person 
having a lien thereon, duly acknowledged, that the premises may 
be used for the purpose of distilling spirits subject to the pro- (457) 
visions, and expressly stipulating that the lien of - the United 
States for taxes and penalties shall have priority of such mortgage, 
judgment or other'incumbrance, and that in  case of the forfeiture of the 
distillery premises or any part thereof, the title of the same shall vest 
in  the United States, discharged from such mortgage, judgment or other 
incumbrance." 

The section clearly indicates that the interest of an innocent mort- 
gagee or other person having a lien on the lot or tract of land on which 
the distillery is situated, would not otherwise be included in  a forfeiture 
for acts of the owner only. 

'I'hc Court in the same cpinion subsequently construe section 3258 
(making i t  a criminal offense to have "in possession any still, etc., set 
up") and section 3205 (in reference to sales of land for taxes) in con- 
nection with section 3281, to mean that the sale in either case passes to 
the purchaser only the right, title and interest of the offender. The law 
does not impute to a mortgagee, without any proof whatever, a guilty 
participation in the fraud of a mortgagor and declare his interest for- 
feited because the collector may have failed to secure the assent of all 
holders of liens, as he is required by law to do, before permitting the dis- 
tiller to begin operations on the land. Where this precautionary re- 
quirement of the statute has not for any reason been complied with, and 
where at  the same time there has been a connivance a t  or a less formal 
assent to the operations of the distiller on the part of the holder of the 
lien, it would seem to have been the purpose of Congress that the rights 
of the Government should be protected by the proceeding in  equity, pro- 
vided for in section 3208 of the Revised Statutes, whereby all persons, 
other than distillers, whose interests have been subjected by their 
conduct to forfeiture, might be concluded by the decree of con- (458) 
demnation. Whatever may be the rule where proceedings in, rem 
are instituted against a vessel, the proceeding applicable to seizures of 
land for violation of the Internal Revenue laws is embodied in the 
statutes, and the Supreme Court of the United States have declared the 
intent of Congress to have been as we have already stated. The ques- 
t i o n  presented is one of construction only, and we have been anticipated, 
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in passing upon it, by the Court that is the final arbiter in all contro- 
versies as to the meaning of the acts of Congress. 

I f  the authorities cited did not warrant us in holding that there was 
no error in the instructions given or the rulings made by the court below 
(as to the effect of the judgment in rem) of which plaintiff can justly 
complain, mre might add that, upon reasoning which by analogy supports 
that view of the law, it has been repeatedly held that sales of land, under 
the acts providing for the confiscation of property for participation in 
the Rebellion, passed only the right, title and interest of the offender for 
his life and not that acquired by any person under a mortgage executed 
"previously to his offense." U.  8. v. Dunnington, 146 U. S., 346 : Shields 
v. Sciff, 124 U. S., 351; Acegno v. Scharnedt, 113 U. S., 293. Conced- 
ing that the second assignment of error was taken in apt time, we can- 
not conceive horn7 i t  can affect this controversy. According to the testi- 
mony offered for the plaintiff, the building for the distillery "was com- 
menced on the stillhouse lot in the fall of 1878 and the spring of 1879." 
The defendant offered testimony tending to show that i t  was completed 
in the summer of 1879 and no distilling was done until late in the sunz- 
mer of 1879. While it was declared in 0. 8. 2;. Stowell, supra, that the 
government was not embarrassed by any rule requiring revenue laws 

imposing forfeitures to be construed like other penal statutes, it 
(459) was not intended to go to the other extreme and construe them, 

in the face of the express provisions referred to in that case, to 
mean that the mere erection of a house upon a tract of land or its use 
for the purpose of distilling should be constructive notice to the owner 
or to any subsequent purchaser of the superior right of the United 
States to insist upon its forfeiture and condemnation by a proceeding 
in  rem, without actual notice to the owner. There is no principle upon 
which we would be prepared to admit that the connivance or guilty par- 
ticipation of an owner or mortgagee in a fraud upon the government, 
should be inferred from any testimony that constituted sufficient notice 
to a subsequent purchaser of an equitable claim. But the Supreme 
Court of the United States, in the case last cited, manifestly meant to 
construe the statutes as bringing under the same condemnation as the 
distiller only those holders of liens who have actual notice of the com- 
mission of the offense, and refrain from suppressing the illicit conduct, 
when they have the power to do so. 

For the reasons given we hold that the judgment of the court below 
must be 

Affirmed. 

Cited: 8. v. Jones, 175 N. C., 712. 
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THOMAS U. WRIGHT o. JESSE HARRIS. 
(46')) 

Ejectment-Justice of the Peace-Jurisdiction. 

Where, uuder a will devising all of testator's land to his wife, remainder to 
his nephew (the plaintiff) in fee, except 50 acres in some suitable place 
and on certain conditions to defendant, and defendant, who was a tenant 
of the wife, during her life, of 50 acres on which testator had settled him, 
claims title thereto as being in a suitable place and on conditions per- 
foxned, an action by plaintid for possession involves the title to laud and 
is uot within the jurisdiction of a justice of the peace. 

ACTION heard before Hoke, J., at No~lember Term, 1894, of PERSON, 
on appeal from a judgment of a justice of the peace. 

I t  was admitted in  open court by the parties that J. H. Harris died 
in the county of Person leaving a last will and testament which con- 
tained the following provisions : 

"I give and bequeath to my beloved wife, Elizabeth H. Harris, all my 
estate, both real and personal, during her natural life, and request my 
nephew, Thomas D. Wright, to remain with and manage for my wife 
until her death; then I further will that all of the property that is i n  
her possession, coming from and through me, to go to Thos. D. Wright 
and his heirs. 

"However, I request that Jesse and Henry Harris, former slaves'of 
mine, remain with my wife and nephew until the death of my wife, and 
if they shall remain mith them during that time, that they (Jesse and 
Henry) shall have, at  some suitable place, fifty acres of land each." 

I t  was also admitted that testator was seized and possessed, at  the 
time of his death, of a tract of land containing about 1200 acres; that 
after his death the defendant rented by the year and cultivated parts of 
said tract, and paid annually his rent to Mrs. Elizabeth Harris, the 
widow of Jas. H. Harr is ;  that since her death he has paid no 
rents to the plaintiff, but has declined and refused to do so, (461) 
claiming title to the said 50 acres; that the year of renting ex- 
pired about 15 October of each year; that Elizabeth Harris died 22 
December, 1892; that defendant remained on said land after the death 
of Jas. H .  Harris, and was faithful to his widow. 

Upon the foregoing admitted facts and the chain of title set up by 
the defendant, his Honor rendered judgment as follows : 

"It is now adjudged, on motion of W. W. Kitchin, attorney for the 
defendant, that in this action the title to land is in controversy, and that 
the judgment of the justice of the peace be affirmed and the action dis- 
missed at the cost of the plaintiff, to be taxed by the clerk of this court." 
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Shephe~d,  illanning & Foushee for plaintiff. 
W .  W .  Kitchin for defendant. 

CLARK, J. The defense pleaded was not a mere claim or bare asser- 
tion that the title to real estate was in issue. But upon its face the 
ciause of the will set out as the foundation of the defendant's plea, 
showed a bona fide controversy which involved the title to real estate. 
Parker v. Allen, 84 N.  C., 466; Code, see. 836. The defendant had not 
entered into possession and did not hold under the plaintiff, hence there 
was no estoppel. On the death of the life tenant, the tenancy under her 
ceased, if his right then accrued, and the defendant claimed adversel~ 
to the plaintiff as owner of an unallotted 50 acres in the tract, and to 
that extent, as tenant in common with the plaintiff, while the plaintiff 
claimed that sole seizin of the whole tract had dereloped on him at th,: 
death of the life tenant, and denied the defendant's claim to the 50 

acres. His Honor properly affirmed the ruling of the justice of 
(462) the peace that the justice did not have jurisdiction to decide such 

controversy, and dismissed the action. Code, see. 837. 
Affirmed. 

THOMAS D. WRIGHT v. JESSE HARRIS. 

Will-Devise-Tenancy in Common. 

A testator in his life settled H., an old family servant and former slave, upon 
50 acres of land, and by his will devised all his land (including the 50 
acres) to his widow for life with remainder to  his nephew, with a pro- 
vision that if H. should remain with his wife and nephew until the death 
of the former he should have, a t  some suitable place, 50 acres of land. 
H. remained on the place where testator had settled him and served the 
widow until her death: Held, (1) that H. is a tenant in common with the 
nephew, who ought to  have recognized H's right, under the will, to 50 
acres, and to have had the same allotted to  him in some proper manner; 
( 2 )  that  H. is entitled to remain in possession of the 50 acres and to 
receive the rents and profits thereof until 50 acres out of the land devised 
shall be allotted to  him by proper proceedings. 

ACTION to recover land, heard before Hoke, J., at November Term, 
1894, of PERSON, 011 pleadings and facts admitted, a jury trial being 
waived. The facts appear in  the judgment of his Honor and in  the 
opinion of Associate Justice Montgomery. 

Upon the facts and pleadings the plaintiff requested his Honor to 
hold that in the will of Jas. H. Harris no title, interest or estate was 
vested in the defendant, Jesse Harris;  that the attempted devise to the 
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defendant was void for uncertainty in  the property described; that the 
devise to Jesse Harris, the defendant, was not imperative or legatory, 
because the testator had in his will theretofore devised the re- 
mainder in fee of all his estate, real and personal, to the plaiutiff, (-163) 
and the said devise to Jesse Harris, the defendant, created no 
trust and did not create plaintiff and defendant tenants in common: that 
the plaintiff was not estopped by the action set up by the defendant; 
that plaintiff was entitled to recover the land described in the complaint 
and to recover the sum of $76.67 rent from December 22, 1892, to 
November 22, 1894, a t  $40 per year. His  Honor declined to so instruct 
and plaintiff excepted. His Honor rendered the following judgment: 

This cause coming on to be heard at  the Fall  Term of PERSON, 1894, 
before Hoke, J., and a jury, and a jury trial being waived and the facts 
agreed upon in  open court; that plaintiff and defendant claim their 
interest in the land under the will of Jas. H .  Harris, deceased; that the 
defendant remained upon the land, and with Elizabeth Harris, widow 
of testator under the will, until the death of said widow, and occupied 
at the time of widow's death 50 acres of said land, which had been indi- 
cated to him as a suitable place by said testator during his life; that 
plaintiff and defendant were unable to agree upon which 50 acres should 
be allotted to defendant under said will, and plaintiff claimed that the 
devise, under said will of Jas. H. Harris, was too indefinite to pass an 
iriterest against defendant; and no evidence being offered that plaintiff 
had offered defendant any portion of said land, at any point in  said 
land, the court does find, consider and adjudge, that the possession and 
occupation of defendant, in the boundary of said testator's land, is not 
wrongful. 

And that the defendant, Jesse Harris, is entitled to fifty acres of land 
to be allotted to him by metes and bounds out of the tract of land of 
which the late Jas.  H. Harris died seized and possessed, the said 
fifty acres to be allotted to said defendant in some suitable place, (464) 
under the last will and testament of said Jas.  H. Harris, deceased. 

I t  is further ordered that W. E. Webb, John H. Burch and James 
Buchanan be, and they are hereby appointed, commissioners to allot and 
lay off by metes and bounds, in  some suitable place, the said fifty acres 
of land to the said Jesse Harris, and report their proceedings to the next 
term of this court; and the said commissioners are empowered to call to 
their aid a competent surveyor, if they shall deem the same necessary. 

And it is further ordered and adjudged that the said Tesse JIarris shall 
remain in the possession of the land now occupied by him and described 
in the complaint, until the report of said commissioners hereinbefore 
directed to be made, is confirmed by the court; and when the same is 
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confirmed, the defendant, Jesse Harris, is directed to occupy and possess 
the land so allotted him, and it is adjudged that this cause be retained 
for further orders. 

From this judgment the plaintiff appealed. 

Shepherd ,  Manming & Poushee for plaintif f .  
W .  W .  K i t c h i n  f o ~  defendant .  

NOXTGOMERY, J. The defendant, Jesse Harris, was a former slave 
of the testator, and the latter, in his will and testament, bore witness to 
the old servant's character and devotion, in  requesting him to remain 
with his (testator's) widow until after her death. There are services 
and kindnesses which these old family servants can and do render to 
their former owners which none other can, or will render, and the testa- 
tor understood this as no one else can who neyer occupied such a rela- 

tion. The widow survived her husband some years, and when the 
(465) end came to her on 23 December, 1894, this old family servant, 

the defendant, was present, faithful to the end; in fact, from the 
record, it seems that be had never left the old plantation. The testator 
appears to have been a just man, appreciative of the defendant's services, 
and in  his lifetime had settled him on 50 acres of his land, and in hie 
will made provision for him in compensation for past services and for 
those to be rendered by him in future to his widow. He  devised his 
tract of land of 1,200 acres to his widow, for her life, with remainder to 
his nephew, the plaintiff, but charged i t  with an interest in favor of the 
defendant in the' following language: "However, I request that Jesse 
Harris and Henry Harris, former slaves of mine, remain with my wife 
and nephew until the death of my wife, and if they shall remain with 
them during that time, that they, Jesse and Henry, shall have, at some 
suitable place, 50 acres of land each." The defendant remained with the 
widow till her death and was faithful to her, and therefore upon her 
death, under the will, he became entitled to 50 acres of the 1,200-acre 
tract of the testator (which was the only land he owned). He  is a 
tenant in  common with the plaintiff of the tract of land as to the 50 
acres devised to him in the will, and is entitled to partition. Harvey v. 
H a r v e y ,  72 N.  C., 570; Grubb v .  Poust ,  99 N. C., 286. The plaintiff 
ought to have recognized the right of the defendant, under the d l ,  to 
50 acres of land in  the tract of 1,200, and to h m e  had the same alloted 
to him in  some proper manner. Not having done so, he will not be 
allowed to eject the defendant from that particular 50 acres of land 
which he occupies, and which was indicated by the testator during his 
lifetime as a suitable home for the defendant, and the defendant will be 
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allowed to remain in the possession of it, until, in the manner prescribed 
by the jud,ment of the court below, 50 acres of the 1,200-acre 
tract s h d  be alloted by commissioners to him. Redfield Wills, (466) 
390. The defendant is entitled to such of the crops or proceeds 
of sale of same as are now in the hands of the receiver, and which were 
grown on the 50 acres which the defendant has heretofore cultivated. 

His Honor committed no error i n  refusing the instructions asked by 
the plaintiff, and the judgment of the court below is 

Affirmed. 

Cited: Harris v. Wvight, 118 N.  C., 423;  Caudle v. Caudle, 159 
N. C., 55. 

A. D. WEBSTER v. J. P. SHARPE. 

Action for Slander-Statute of Limitations-Issue of #ummons. 

1. A summons is issued when it passes from the hands of the clerk for the 
purpose of being delivered to the sheriff for service; it is not issued when 
filled up and signed and held for a prosecution bond to be given. 

2. Words spoken to a person or in his presence which, from the rest of the 
conversation as a whole, amount to a charge of a crime to the apprehen- 
sion of the person hearing them, are slanderous and defamatory although 
they do not, in terms, charge the crime. 

ACTION for slander, tried before Hoke, J., and a jury, at  July  Term, 
1894, of ~ L A M A N C E .  

The court charged the jury that the action was commenced by 
issuing the summons and the summons was issued whenever it (469) 
was put out from the clerk's office by direction and under sanc- 
tion and authority of the clerk and handed to the officer for the purpose 
of being served; that if it was sent out and handed to some one else to 
give to the officer for the purpose of being served this would be an issu- 
ing of the summons, but i t  must leave the office for this purpose 
by the direction or under the sanction or authority of the clerk. (470) 
Plaintiff excepted. 

That the burden of this issue was on the plaintiff to show by the 
greater weight of evidence that the action was commenced within six 
months from the last utterance of defamatory words. That if the plain- 
tiff failed in this, or the minds of the jury were left in  doubt about the 
matter so that they were unable to determine it from the evidence, 
verdict should be for the defendant. Plaintiff excepted. 
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On first issue court charged the jury that if the words used to Trog- 
den intentionally charged plaintiff with robbing store or the words used 
to him or in his presence by reasonable intendment and from the rest 
of his conversation amounted to such charge to the apprehension of 
Trogden or of any one who heard them, they would be slanderous and 
defamatory even though they did not make charge in  express terms. 
Plaintiff excepted. There was no exception to any other portion of the 
charge on statute of limitations, nor to any other portion of the charge 
except as before noted. There was verdict and judgment for defendant. 

E. 8. Parker for defendant. 
hTo counsel contra. 

F U ~ ~ ~ E s ,  J .  This is an action of slander in which plaintiff alleges 
that defendant falsely charged him with breaking into defendant's store 
and taking his goods. Defendant answered denying the allegations in 
plaintiff's complaint, and pleaded the statute of limitations. On the 
trial three issues were submitted to the jury-one as to whether defend- 
ant uttered the slanderous words as alleged, another as to the statute of 
limitations, and the third as to the amount of damages. 

A11 the evidence tended to show that defendant's store was broken into 
on the night of 31 December, 1892, and the summons bears date 

(471) 30 May, 1893. But it was contended by defendant that in  fact 
it was not issued until 10 July, 1893. 

I f  the summons mas issued at the time it bears date, i t  mas in  time. 
But if it was not issued until 10 July, it was not in time, and the statute 
of limitations was a bar. 

The presumption is that i t  issued at  the time it bears date, and the 
burden is on defendant to show that it did not. To do this defendant 
introduced the clerk and the sheriff, and their testimony tended to show 
that the summons did not issue a t  the time it bears date, and that as a 
matter of fact it was not issued until 10 July, 1893. 

An action is commenced by issuing a summons. Code, see. 199. And 
an action is commenced when a summons is issued against a defendant. 
Code, see. 161. This involves the question as to what is meant by the 
word "issue," and we are of the opinion that it means going out of the 
hands of the clerk, expressed or implied, to be delivered to the sheriff 
for service. I f  the clerk delirers it to the sheriff to be served, it is then 
issued; or if the clerk delivers it to the plaintiff, or some one else, to be 
delivered by him to the sheriff, this is an issue of the summons; or, as 
is often the case, if the summons is filled out by the attorney of plaintiff. 
and put in the hands of the sheriff. This is done by the implied consent 
of the clerk, and in our opinian constitutes an issuance from the time it is 
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placed in the hands of the sheriff for service. But a summons simply 
filled up and lying in the office of an attorney would not constitute an 
issuing of the summons, as provided for in  The Code. Nor would the 
fact that a summons was filled up and held by the clerk for a prosecu- 
tion bond (as the evidence in this case tends to show was the fact) con- 
stitute the,issuing of a summons, until the bond is given, or at 
least until it goes out by the consent of the clerk for the purpose (472) 
of being served on the defendant. This being so, we see no error 
in the judge's charge on the question as to when the summons issued 
and the statute of limitations. 

The jury finds the first issue for the defendant-that he did not utter 
the defamatory words as alleged by plaintiff. And plaintiff excepts to 
the judge's charge on this issue. But  no error is pointed out in the 
exception, and we see none. 

Judgment affirmed. 

Cited: Currie v. Hawkins, 118 N. C., 600; Houston v. Thornton, 122 
N.  C., 375; McCZure v. Fellows, 131 N. C., 511; Smith v. Lumber Co., 
142 N.  C., 31; Grocery Co. v. Bag CO., ib., 181; Emry v. Chappell, 148 
N. C., 330; McKeithen v. Blue, 149 N.  C., 98; McCall v. Sustair, 157 
N. C., 183; Carson v. Woodrow, 160 N. C., 146; Cotten v. Fisher's Co., 
i77 N .  C.,  60. 

T. E. BALSLEY, EXECUTOR OF J. B. BALSLEY, V. W. G. BALSLEY ET a. 

Will, Suit for Construcfion of-Jurisdiction--Further Relief 
Granted-Indebtedness of Devisee. 

1. Where an executor seeks the advice of the court and a construction of the 
mill, only such questions will be determined as it is necessary to settle 
in order to protect the fiduciary in the discharge of his present duty. 

2. The courts will not assume jurisdiction except where there is a present 
existing question of right to be acted upon, capable of being made the 
subject-matter of a decree, nor will they advise as to the past conduct of 
an executor nor as to the future and contingent rights of legatees. 

3. A trustee seeking advice as to the disposition of property or the distribution 
of a fund must, as a rule, have it in his possession so that the order of 
the court may be carried out. 

4. The courts have jurisdiction of a suit by an executor for the construction 
of a will when he has personal assets in his hands ready for distribution, 
and where the mill, while providing for an equal distribution, does not 
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show whether fhe debts due to the estate are to be released or treated as 
advancements and added to the estate before distribution. 

5. Where a court has properly taken jurisdiction of a suit to construe a will, 
it may order a valuation of the real estate if necessary in order to afford 
complete relief, though the relief thus granted is ordinarily granted in a 
special proceeding. 

6. Where a will provides for the equal distribution of the testator's estate 
and one of the devisees is indebted to the testator it is proper to add the 
amount of such indebtedness to the value of the personal and real estate 
and after ascertaining the share of each, to deduct from the share of the 
one so indebted the amount of his indebtedness. 

(473) ACTION tried before Hoke, J., at December Term, 1894, of 
GUILFORD, brought by T. E. Balsley, executor of J. B. Balsley, 

for the purpose of obtaining a construction of the last will and testa- 
ment of said J. B. Balsley, and for sale of the real estate of said testator, 
and a distribution of the proceeds thereof and of the personal estate of 
the testator. 

(476) Dillard & King and Xhepherd & Busbee for plaintiff.  
MacRae & Day for defendants. 

AVERY, J. The frequent filing of bills under the old, and institutions 
of actions in  the nature of bills i n  equity under the new practice, by 
executors and trustees against those entitled to the beneficial interests, 
for the purpose of obtaining a construction of wills, have led to the 
thorough crystalization of the leading principles governing causes 
of this kind. 

1. Only such questions will be determined by the court as i t  is neces- 
sary to settle in  order to protect the fiduciary i n  the discharge of his 
present duty. Tyson v. Tyson, 100 N.  C., 360; Tayloe v. Bond, 45 
N. C., 5. 

2. The courts will not assume jurisdiction, except where there is a 
present existing question of right to be acted upon, the determination 
of which can now be made the subject matter of a decree. They will not 
advise as to the past conduct of an executor, nor as to the future and 
contingent rights of legatees. Tayloe v. Bond, supra; Little v. Thorne, 
93 N.  C., 69. 

3. The trustee who seeks advice as to the disposition of prop- 
(477) erty or the distribution of a fund, must as a rule have it in 

his possession, so that the order of the court may be carried out. 
Yerkins  v. Caldwell, 77 N.  C., 433. 

While the advisory jurisdiction of the courts cannot be invoked to 
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elicit an  opinion on an abstract question, yet where the court has prop- 
erly taken cognizance of a case for the settlement of another controverted 
point, for the proper determination of which i t  incidentally becomes 
necessary to place a construction on a will, the courts acting upon a 
familiar rule of equity practice make an exception to the general rule. 
Little v. Thorne, apra. The executor had in hand the sum of $5,727.47 
arising from the sale of the personal property after paying the debts of 
the testator and the cost of administration. The leading purpose of the 
testator to make an equal division of all of his estate, real and personal, 
except a specific legacy of $500, left in trust for his granddaughter, 
Mary B. Atkinson, is clearly expressed in  the will and must be carried 
out if i t  is in the power of the court to do so. Lassiter v. Wood, 63 
N. C., 360; King v. Lynch, 74 N.  C., 364; Alexander v. Summey, 66 
N. C., 577. There was no intent expressed to treat as advancements the 
indebtedness nf his children nor on the other hand to have any such debt 
left out of an account of advancements or released. 

The defendant Charles T. Balsley, one of the sons of the testator, was 
indebted to the estate in the aggregate sum of $2,88537, with interest on 
various smaller sums, making up that aggregate from various dates. His  
creditors, who are defendants and who appealed from the judgment of 
the court, contended that the indebtedness of Charles ought not to be 
added, in  order to arrive at  the aggregate value of the real and personal 
property and make an equal division of the same; but that leaving his 
indebtedness out of the estimated value of the whole estate, 
Charles was entitled to receive one-fourth. The executor mas (478) 
advised that the amount of this indebtedness should be added to 
ascertain the value of the estate, and deducted from the one-fourth 
thereof in  determining the amount, if anything, coming to Charles. 
When the executor sought to distribute the trust fund arising from the 
sale of the personalty and left after the payment of debts and expenses, 
he was confronted with some controverted questions, about which he had 
a right to ask the advice of the court for his own present protection. 

But if the indebtedness of Charles was to be charged against him as 
an advancement, the executor could not determine without some au- 
thoritative valuation of the entire real estate whether after deducting 
the debt from one-fourth of the aggregate sum ascertained by adding 
together the balance in hand arising from the sale of the personalty, the 
sums due from the heirs and distributees and the estimated value of the 
real estate, there would be any excess on hand due to Charles. Then, if 
there should be any excess, i t  would become necessary to know what por- 
tion, if any, should be exempt from his debts, and if treated as a home- 
stead, how the fund should be disposed of for the benefit of Charles 
and his creditors. 
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But the defendants assign as error the order that the land be sold for 
the purpose of making an equal distribution under the will. I t  is de- 
clared by the court in express terms however that i t  was made by "con- 
sent of parties" and it is manifest therefore that no exception can be 
taken to the sale at this late day. 

So the whole fund is now in  hand, and i t  remains to determine what 
interest Charles, or such of the defendants as are his creditors, have 
i n  its distribution. 

We think that the motion to dismiss for want of jurisdiction was 
properly refused. The executor set forth facts sufficient to show that he  

had a right to ask the advice of the court as to the distribution 
(479) of the fund already i n  hand, and when i t  was made to appear 

that the advice could not be given without first ascertaining and 
determining the value of the real estate, the court having, i n  the 
exercise of its equitable jurisdiction, once taken rightful cognizance 
was empowered and required to afford complete relief, even though i t  in- 
cidentally involved the granting of a remedy ordinarily administered by 
the court in  a special proceeding. We have seen that where the court 
takes cognizance for a different purpose, it will incidentally construe a 
will in order to afford the relief to which a party is entitled, so in the 
case at bar the court, finding i t  necessary to determine the value of the 
land, was authorized to have i t  ascertained in  the way provided by law. 
We are relieved from the necessity of determining whether the heirs 
could have insisted on an actual partition of the land by commissioners 
instructed to ascertain the aggregate value of it, and if i t  should become 
apparent that the debt of Charles would amount to more than the value 
of a share, to divide i t  as near as might be practicable into three equaI 
shares to the other heirs entitled under the will. The court by consent 
of all parties ordered in  the progress of this litigation that the land be 
sold, and the fund, which stands in  place of it, is now subject to the or- 
der of the court just as the residue of the proceeds of the sale of person- 
alty has been from the filing of the complaint. The voluntary consent of 
all parties interested, to the order of sale likewise dispenses with the 
necessity for considering or discusing the question whether the terms of 
the will are such as to give the executor, by implication, power to sell. It 
is immaterial, in view of the assent of the parties to the sale, whether in 
the face of objection the executor would have been deemed authorized, 

by implication, to sell in order to carry out the leading purpose 
(480) of the testator to make all of the four devisees equal, or whether, 

in the way indicated, some of the devisees might have demanded 
actual partition. 

I f  Charles Balsley's indebtedness exceeds his share of the estate, i t  
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would seem that the court provided for the disposition of the fund, i n  
the manner pointed out as proper in  Vanstory v .  Thornton, 112 N.  C., 
196, and the cases cited by the Justice who delivered that opinion. We 
think there was 

No error. 

Cited:  Bowden v. Lynch, 173 N.  C., 206; Perry v. Perry, 175 N.  C., 
145. 

LAURENCE S. HOLT v SOUTHERN FINISRING AND WAREHOUSE 
COMPANY et al. 

CertiorarLPractice-Premature Appeal-Examination of Adverse 
Party  before Trial-Corporation-Right of Stockholder to Inspect 

Books of Corporation. 

1. In an action by a stock holder of a Corporation to set aside as fraudulent 
an assignment of a contract by the corporation, the directors may, under 
sect. 580 et sezcq. of T'he Code be compelled to disclose information to en- 
able plaintiff to frame his complaint even though their evidence may 
result in pecuniary injury. 

2. In an action by a stock holder of a corporation to set aside as fraudulent 
an assignment by the corporation of a contract, the plaintiff is entitled 
under see. 580 et seq. of The Code to inspect the books of the corporation 
in order to obtain information upon which to frame his complaint. 

3. An appeal does not lie (being premature) from an order directing the 
examination of directors of a corporation under the provisions of 580 
et seq. of The Code, in an action by a stock holder against the corporation, 
or from a refusal to discharge such order 

PETITION of the defendant for a writ of Certiorari, an appeal having 
been refused. 

Fuller, Winstort & Fuller for plaintiff. 
Dillard & Ring ,  L. M.  Ccott and Shepherd & Busbee (487)  

for defendant. 

MONTGOMERY, J. This is an application for a writ of certiorari as 
a substitute for an  appeal, alleged to have been denied to the defendant 
by the Judge below. The record presents a most. unusal condition of 
affairs. Five members constitute the board of directors of the defendant 
company, of which number the defendant Cone, his brother and his 
brother-in-law constitute a majority. The plaintiff, one of the largest 
stockholders i n  the company, is denied the right to inspect the books 
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of the companv. and that too after he has made known to the directors 
A " r  

his belief that the books contain evidence of matters deeply prejudical 
to his interests, both as a stockholder and as an individual, and which 
a majority of the directors have corruptly and secretly entered therein. 
Very cogent reasons must be shown this Court before i t  will conclude 
that such a right does'not belong to the plaintiff. The plaintiff has com- 
menced a civil action in  the Superior Court of Alamance against the ., 
defendant for the purpose of setting aside an alleged pretended transfer 
by the defendant corporation to Noses H. Cone of a cause in action, 
arising out of an alleged contract, and also an alleged contract executed 
9 September, 1892, by the plaintiff with the defendant company, for 
the reasons set out in  the affidavit of the plaintiff of 13 April, 1895, as 
amears  i n  the statement of facts in the case. To enable him to draw 
A L 

his complaint with greater certainty, the plaintiff desires to examine Neil 
Ellington, E. T. Garsed and J. W. Lindau, stockholders and 

(488) directors of the company, under Sections 580 and 581 of The 
Code. H e  has as much right to examine Ellington and Garsed 

and Lindau before the trial as at the trial, and thev are subiect to the 
same rules of examination as prevail in  the examination of witnesses 
on the trial  of actions before the Courts and they are compelled to an- 
swer all pertinent and material questions put ot them, except such 
as the Constitution and Laws relieve them from answering. We know of 
no such exemption except a man may not be compelled to give evidence 
against himself, which is found in Article I, Section 11, of the con- 
stitution, which section, by judicial construction,has been extended 
to witnesses i n  civil actions. Fertilizer Co. v. Taylor, 112 N. C., 141. 
I t  makes no difference whether the answer will result in  pecuniary 
injury to the witness or not, they must answer the questions as they 
would be required to do before the Courts. 

I n  the case before us. the matters about which the ulaintiff wishes to 
exaamine the defendants appear to be most material to the plaintiff and 
are in no sense inquisitoial. The plaintiff appears deeply interested au 
a stockholder in  the business of the company,.and he alleges that he is 
being injured by the acts of the company, because he is not allowed to 
inspcet the books; and he wishes to examine the defendants, who, he 
declares under oath, can furnish him with evidence necessary and 
material. 

I t  seems idle under the facts of the case, as brought out by the plain- 
tiff's affidavit, to talk about inquisitorial powers being given to the com- 
missioner by the Judge who made the order of examination. The affi- 
davits of the defendants offered on the hearing before Judge Green to 
vacate his order allowing an  examination of the defendants, furnish 
nothing which goes to show any reason why they should be excused from 
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being examined. They simply deny the plaintiff's right to have the ex- 
amination without furnishing any legal excuse for such a denial. 
The papers filed in the matter bring up, and there was argued (489) 
before us by counsel on both sides, a certain order made i n  a pro- 
ceeding concerning this matter by Judge Green, at Durham, on 1 April, 
1895, which is as follows: "This matter coming on to be heard and 
being heard in  chambers, in  Durham, on 1 April, 1895, the plain- 
tiff and defendant being represented by counsel, the defendant Cone 
not being represented, upon reading and considering the affidavit 
of the plaintiff and the answer of defendant company, made 
through its president, Neil Ellington, and duly verified, and the 
affidavits of E. T. Gassed and J. R. 1-indau, and a part of what 
purports to be a copy of an affidavit made by Moses H. Cone i n  
an action pending in the State of New York between this plain- 
tiff and said Cone, which was offered by plaintiff as well as his own 
affidavit in  reply, the court adjudges and declares that under section 
578 of The Code, the granting or refusal of plaintiff's motion is a 
matter purely within the discretion of the court; and that it is un- 
necessary that the court should find any facts; and in  the exercise of 
this discretion, the court adjudges that the defendant company permit 
the plaintiff, I;. S. Holt, to inspect the books in  its possession, or under 
its control, which contain entries of the acts and doings of the directors 
and stockholders of the defendant company at the annual meeting, 
or an adjourned meeting of said directors and stockholders in  January, 
1895, and that plaintiff may inspect and copy such entries above 
described in  such books as he deems material, or containing evidence 
relative to the merits of the action, at  any time, during business hours 
within the next ten days, and said inspection and copy may be made by 
the plaintiff in  person, or by his attorneys, Fuller, Winston & Fuller, 
or any one of them. Let the clerk issue a copy of this order 
to be served on the defendant company." (490) 

The defendant treated this order and the application upon 
which i t  was made a bill of discovery i n  Equity. They deny- 
on affidavits, that the books sought to be inspected by the plaintiff 
contained any entry about the matters, of which the plaintiff wished 
to have knowledge. There was no other reason given why the in- 
spection should not be had. Sections 580 and 581 of The Code are a 
substitute for the old bill of discovery, and only a substitute. I n  fact 
section 579 of The Code declares that "No action to obtain discovery 
under oath, in aid of the prosecution or defence of another action shall 
be allowed, nor shall any examination of a party be had on behalf of 
the adverse party, except in the manner prescribed by this chapter.'' 

Upon the whole matters brought before us and argued on the motion 
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for the writ of certiorari we are of the opinion that the appeal from the 
order of his Honor Judge Green, made 1 April, 1895, was premature 
and ought not to have been allowed, as was also the appeal from 
his other order of 24 April, 1895; and that his Honor committed no 
error i11 making either one of said orders, and they are affirmed. 
Helms-v. Green, 105 N .  C., 251; V a n n  v. Lawrence, 111 N.  C., 32;  
Fertilizer Co. v. Taylor, supra. The defendants will pay the costs 
of this proceeding. 

Affirmed. I 

Cited: Pender v. Mallett, 122 N.  C., 164; S .  c., 123 N.  C., 60; Ward 
v. Martin, 175 N.  C., 289; Smith  v. Wooding, 177 N .  C., 549; Jones 
v. Guano Co., 180 N.  C., 320. 

31. PRETZFELDER 6: CO. V. MERCHANTS INSURANCE 
COMPANY ET AL. 

Practice-Joinder of Actions-Action Against Several Insurance Com- 
panies-Arhitration-Fahe of Arbitrators to Agree. 

1. Where plaintiff's property was insured in several insurance companies, 
the contract with each containing the provision that plaintiff's right of 
recovery against each should be limited to the proportion of the loss 
which the amount of the policy issued by each company bore to the total 
amount of insurance, it was no misjoinder, but essentially proper, that 
all the companies should be made parties defendant in one and the same 
action to recover for the destruction of such property by fire. 

2. In such case the verdict "affects all parties to the action" and the joinder 
is permissible under Section 267 of The Code. 

3. Where arbitrators, or. a majority of them, fail to agree upon an award, 
and the parties cannot agree upon other arbitrators, they are relegated 
to their legal rights and an action may be maintained. 

ACTION, heard before Hoke, J., at August Term, 1894, of GUILBORD, 
on demurrer to the complaint. 

The action was brought against several insurance companies whose 
policies the plaintiff held, to recover for the damage done to his stock 

of goods by fire. 
(495) The demurrer mas overruled and defendants appealed. 

Dillard & King and Jas. E. Boyd for plaintiff. 
McRae & Day and J .  W.  Himdale for defemdanh. 

CLARK, J. The plaintiff was insured i n  several companies the con- 
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tract with each containing the provision that the plaintiff's right of 
recovery against each was limited to the proportion of the loss 
which the amount named in  the policy of each company should (496) 
bear to the whole amount insured. I t  is not only no misjoinder, 
but essentially proper that all the companies should be made parties 
defendant. I f  each company should be sued separately, not only 
woulcl the same proposition of law arise and the same evidence be 
gone over in  five different actions at  an expense of five times the 
amount of court costs, and much needless consumption of the time of 
the courts, but as the trial ~ ~ o u l d  be before five different juries the loss 
might be assessed at  five different amounts. There is no method to 
gauge accurately the pro rata loss of each company so readily as 
by one verdict and one apportionment, according to fhe varying amount 
of risk taken by each company. By their stipulation to apportion the 
loss the companies have, to that extent at  least, made the five policies 
one contract, the amount of damages accruing upon which should be 
assessed and apportioned in one joint action. Adams' Eq., 200; 1 
Pomeloy Eq. Jur., section 245, 274; Black v. Shreeve, 3 Hals, ch. 440, 
456. The verdict necessarily "affects all parties to the action." The 
joinder is therefore within the purview of The Code, sec. 267. Ham- 
lin v. Tucker, 72 N.  C., 502; Young v. Young, 81 N.  C., 91; Heggie 
v. Hill, 95 N.  C., 303. Where there is a misjoinder of causes of action, 
the court may allow the action to be divided (Code, see. 272; Hodges v. 
R. R., 105 N. C., 170) ; or, where there is a misjoinder of parties, the 
court in  its discretion can do the same (Code, sec. 407; Bryan v. Spivey, 
106 N.  C., 95) ; but, here, there is neither misjoinder of parties, nor 
of causes of action. 

The arbitrators were appointed but disagreed and refused to go on, 
and finally broke up without making an award. Subsequent attempts 
to agree upon another board failed. The parties were thus 
relegated to their legal rights, and the action can be main- (497) 
tained. Brady v. Ins. Co., 115 N. C., 354. Indeed, as intimated 
in  that case, we think the proper rule is laid down in  Ins. Co. v. Holk- 
k g ,  115 Pa., 416, that where the arbitrators, or a majority of them, 
failed to agree upon an  award, the plaintiff (unless he is  shown to have 
acted in  bad faith in  selecting his arbitrator) is not compelled to 
submit to another arbitration and another delay, but may forthwith 
bring his action i n  the courts. 

No error. 

Cited: Blackburn v. Ins. Co., post, 824'; Cook v. Smith, 119 N. C., 
355; Daniels v. Fowler, 120 N. C., 17; Pretzfelder v. Ins. Co., 123 
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N. C., 166; Weeks v. McPhail, 128 N.  C., 138; Fisher v. Trust Co., 
138 N. C., 242; Ayers v. Bailey, 162 N .  C., 211; Lee v. Thornton, 171 
N.  C., 214. 

0. H. CAUSEY v. W. H. SNOW. 

Practice-Appeal-Certiorari-Laches. 

Where an appellant neglected to docket his appeal or apply for a certiorari 
at the next term of this Court after the cause was determined in the 
court below, the writ will not be granted. 

Petition of defendant for writ of certior~~ri.  

F.  H .  Busbee for peiitioner. 
L. M. Scott contra. 

CLARK, J. This cause having been determined below a t  February 
Term, 1894, should have been docketed here before the completion 
of the call of the docket of the district to which i t  belonged at Fall 
Term, 1894. Rule 5 of this Court. I f  for any good reason it was not 
docketed the appellant should at that time have applied for a cer- 
tiorari (Rule 41), otherwise the appellant might have docketed a cer- 
tificate and had the appeal dismissed. Rule 17. Though as the ap- 
pellee did not do this, the appellant could have docketed the appeal at  
any time during said Fall  Term. All this was summarized in Porter 

v. R. R., 106 N. C., 478, and has been repeatedly affirmed 
(498) since. Hinton v. Pritchard, 108 N .  C., 412; Graham v. Ed- 

wards, 114 N.  C., 228; Paine v. Cureton, ib., 606. Not having 
done this, i t  is too late to docket or ask for a certiorari at this 
term. S. v. Freeman, 114 N.  C., 872, and cases there cited. Besides 
at the term of the court held below after the expiration of the Fall 
Term of this Court, the appellant, on proper notice, procured a judg- 
ment of the court below that the appeal had been abandoned. This 
he had a right to do. Avery v. Pritchard, 93 N. C., 266; Porter v. 
R. R., supra. 

This is not like Arrington v. Arrington, 114 N.  C., 113 and 115. 
There the papers were sent to the officer in time and the failure to 
serve in  due time was by no neglect of the appellant. Nor is i t  like 
the case of Walker v. Scott, 104 N.  C., 481, in which the transcript 
failed to reach here in  time by reason of the delay in the mails. But 
here the appellant had ample opportunity to learn whether the trans- 
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cript had been sent up. H e  made no inquiry and offered no fees. 
When he learned on the call of the district that i t  had not been sent 
up even then he took no steps. Appellees have rights which would 
be seriously infringed by permitting such negligence to procure further 
delay for the appellant. 

Certiorari denied. 

Cited:  Haynes v. Coward, post, 842; Burrell v. Hughes, 120 N .  C., 
278; Parker v. R. R., 121 N. C., 504; Mirror Co. v. Casualty Co., 157 
N.  C., 30. 

(499) 
ARMSTRONG, CATOR & CO. v. 0. W. CARR, TRUSTEE. 

Co-partlzership-.4ssignment by li'irm-.Preference of Creditors of In 
dividual Members of Firm. 

1. The creditors of a co-partnership have no lien upon the partnership prop- 
erty as against individual creditors. 

2. With the assent of the members of a firm any one of them is free to dispose 
of the partnership property for his individual use and a creditor cannot 
intervene to prevent the application. 

3. An assignment of partnership property by members of an insolvent firm 
is not rendered fraudulent as to the firm creditors by a clause therein 
preferring over partnership creditor's debts due to creditors of the indi- 
vidual partners. 

ACTION instituted by the partnership creditors of Powell and Whar- 
ton to set aside an assignment for fraud, tried before Hoke, J., and a 
jury at  December Term, 1894, of GUILFORD. 

I t  appeared from the pleadings and admissions of defendants and 
the evidence, that the assignment provided for the payment of certain 
individual indebtedness of each of the co-partners, to wit:  A debt 
of two thousand dollars due one W. D. Wharton as the individual 
debt of the defendant W. C. Wharton, and two debts, to wit: For  
one thousand and five hundred, and seven hundred and fifty dollars 
due the wife of the defendant Powell. 

The debt due W. D. Wharton was admitted to be bona fide and was 
money borrowed by defendant W. C. Wharton to be used by him in 
the partnership business. And the debts due Mrs. Powell were found 
by the jury to be genuine bona jide debts. 
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(500)  There were also partnership debts in  the first-class, to wit: 
The debt to Dr. Lampman and to Mrs. Powell both found by 

the jury to be bona fide debts, and which were more than suffi- 
cient to exhaust the assets. 

The defendants, the partners, were proved and admitted to be in- 
solvent. They assigned all the property they owned by the deed of 
assignment, not reserving any exemptions. And the property so 
assigned was partnership property when conveyed except perhaps the 
furniture of the defendant Powell, mentioned and conveyed in  the 
deed. 

The deed of assignment will be copied and constitute a part of the 
case. 

The action is instituted by the plaintiffs' creditors of the defendant 
firm whose debts are admitted to be justly due, and which said debts 
were provided for in  the deed of assignment but were postponed to the 
individual debts of the partners above mentioned. 

The only two partners being W. C. Wharton and 0. N. Powell. 
The plaintiffs prayed the court to instruct the jury that as a mat- 

ter of law the preference of individual to partnership debts rendered 
the deed of assignment void, and that the deed for that reason was 
void and hat the court so instruct the jury. 

This was declined and plaintiffs excepted. 
Verdict for defendant as set out in the Record. Motion for new trial- 

for errors in  refusing above prayer for instructions-overruled, and 
plaintiffs excepted. 

Judgment on the verdict for defendants. Appeal taken by plaintiffs. 

L. iM. Scott and Shaw & Scales for plaintiffs. 
Dillard d? King contra. 

MONTGOMERY, J. I f  upon the face of a deed of asoignment i t  ap- 
pears manifestly that its execution was for the purpose of hindering 
and delaying creditors, and for the ease and advantage of the debtor, 
the court may declare i t  void without the aid of a jury. The plain- 
tiffs in  this action insist that because, in  the assignment made 
by the partners of the partnership property, there was a clause which 
secured certain debts due to creditors of the individuals composing the 
partnership, this Court should declare the deed void. That is, the 
only relief which the plaintiffs seek rests upoli the idea that they 
have a lien upon the partnership property as against individual credi- 
tors, and that i t  is a fraud apparent on the face of the deed for the 
partners to apply the same to their individual debts instead of to 
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their partnership liabilities. There is not only no fraud on the face 
of this assignment, but such provisions as the plaintiffs object to in 
this deed have received the sanction of our judicial decisions. I n  
the case of Allen v. Grissom, 90 N. C., 90, Chief Justice Smith, for the 
Court, treats fully the questions of the rights of creditors, and also 
of those of the partners in the partnership property. I n  that opinion 
he says: "With the assent of the partners, any one of them is free to 
dispose of the company's effects for his'individual use, and a creditor 
cannot intervene to prevent the application." This is the doctrine 
established by repeated recognitions in  this Court, from which, what- 
evar may have been the decisions elsewhere, we are not at liberty to 
depart, and i t  commends itself to our approval. I n  Davis v. Smith, 113 
N .  C., 94, this Court, Justice Avery delivering the opinion, approved, 
with citations from Allen v. Grissom, supra, the law set forth 
in that case. ( 5 0 2 )  

There is  no error in  the ruling of the court below, and the 
judgment is 

Affirmed. 

JAMES 0. SUTTON v. JOHN R. PHILLIPS. 

Fines and Penalties-Qui Tam Actions-Proceeds-Selling by  Unlaw- 
ful Weights and Measures-Constitutionality of Statute. 

1. The courts will not declare a statute unconstitutional unless it plainly 
and clearly appears that the General Assembly has exceeded its powers. 
If any doubt exists it will be resolved in favor of the lawful exercise 
of their powers by the representatives of the people. 

2. Former adjudication by the courts, immemorial usage and considerations 
of public policy justify the allowance of qui tam actions in the absence 
of clear and express prohibition thereof by the Constitution. 

3. Sections 3840 and 3842 of The Code, providing that private parties may 
recover penalties of any person selling and delivering provisions. by un- 
authorized weights and measures, are not in conflict with sec. 5, Art. 9 
of the Constitution, which provides that the net proceeds of all penalties, 
etc, shall go to the school fund. 

4. In an action to recover under sections 3841 and 3842, providing for a penalty 
for selling by unauthorized weights and measures, and for selling by other 
measures than the standard; a finding for plaintiff on the second ground 
is error where the article sold was meat. 

FAIRCLOTH, C. J., AND AVERY J., d k ~ e n t .  

i 
THREE actions were brought by the plaintiff, James 0. Sutton, against 

John R. Phillips, the defendant, to recover eighty dollars in  each 
case for two penalties of forty dollars each, given by see. 3842 of 
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( 5 0 3 )  The Code: "for selling and delivering by weights and measures 
not tried by the standard, and for selling and delivering by 

leas measure than the standard" certain meats sold to the plain- 
tiff; tried by a justice of the peace. There was no written complaint 
or answer further than the summons and the justice's return. The 
justice rendered judgment in  each case for $40 i n  favor of plain- 
tiff, and the defendant appealed to the Superior Court from the judg- 
ments. When the cases came u) for trial in  the Superior Court before 
B o y k i n ,  J., the three cases were consolidated by agreement and tried 
together. 

The defendant's counsel moved that the plaintiff be required to elect 
which penalty he would contend for, the defendant contending that 
only one penalty for forty dollars was given in  said see. 3842 for the 
same transaction. 

The court overruled the motion and the defendant excepted. 
After the conclusion of the testimony the following issues were sub- 

mitted by the court to the jury: 
Did the defendant sell meat to the plaintiff on the-day of April, 

1893, on the-day of May, 1893, and on the-day of June, 1893, 
by weights that had not been examined and adjusted by the standard 
keeper as required by the statute? 

Answer-Yes. 
Did the defendant sell meat on the dates above named by less measure 

than the standard ? 
Answer-Yes. 
On return of the verdict into court by the jury, the plaintiff moved 

for judgment thereon against the defendant for $80 in  each case. 
The defendant moved 

1st-That judgment be rendered against the plaintiff for cost, 
(504) and the action be dismissed as to the defendant-the defendant 

contending that the amendment of see. 3841 by Laws 1893, 
chapter 100 repealed the penalty in  sec. 3842, except i n  case he was 
called on by the standard keeper and refused to allow and permit 
him to adjust the scales. . 

I t  was admitted the defendant had not been called on by the standard 
keeper for that purpose. 

I n  case the court should be against the defendant on this motion, 
he moved that judgment be rendered against him for only $40 in each 
case. After reserving the case for consideration, his Honor overruled 
both motions of the defen%nt and rendered judgment against the 
defendant for $80 in  each case, from which the defendant appealed. 

N. J .  Rouse for plaintiff .  
R. 0. B u r t o n  for defendant.  
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CLARK, J. While the courts have the power, and i t  is their duty 
in proper cases to declare an act of the legislature unconstitutional 
i t  is a well recognized pyinciple that the courts will not declare that 
this coordinate branch of the government has exceeded the powers 
vested i n  i t  unless it is plainly and clearly the case. If there is any 
reasonable doubt i t  will be resolved in favor of the lawful exercise 
of their powers by the representatives of the people. 

For  several reasons it is not clear that the act in  question, which 
was not only reenacted since the Constitution of 1875 by The Code of 
1883 (sec. 3841, 3842), but which has been recognized as valid and 
amended three times by the General Assembly, first in  1889 (ch. 404) 
and again by the General Assembly of 1893 (ch. 100 and 207),, is un- 
constitutional and invalid. Among these reasons are: 

1. This Court has heretofore recognized that acts like this, giving 
the penalty prescribed for a violation of the statute, to any 
one (as  to some designated person) who shall sue for the same, (505) 
are constitutional. Ashe, J., for the Court, in  Katzenstein v. 
R, R., 84 N. C., 688, expressly passes upon the point and holds that 
such acts are not i n  contravention of Art. IX,  sec. 5, of the Consti- 
tution. I n  Hodge v. R. R., 108 N. C., Mer.rimon, C. J., elucidates the 
point and in his concurring opinion on pp. 30, 31, 32 gives strong reasons 
for adhering to the former opinion of the Court as rendered by Ashe, 
J. The Constitution of Missouri (Art. X I ,  see. 8) contains a clause 
almost identical with that of this State and the Supreme Court of that 
state has uniformly held that it,was not an inhibition upon the Legis- 
lature to give the penalties to any person whom the act imposing the 
penalties might provide and that the object of the Constitutional pro- 
vision was not to prohibit qui tam actions i n  future, but simply to pro- 
vide that all penalties inuring to the state should go to the school 
fund. I n  view of these authorities in  our State and elsewhere uphold- 
ing the constitutionality of such acts which had been customarily 
passed, time out of mind, it can not be said that this act is plainly and 
clearly unconstitutional. The doubt, if any, must be resolved in  favor 
of the General Assembly. I n  addition to these cases directly in point, 
acts of the Legislature giving the penalty i n  whole or in  part to the 
person suing for the same, have been recognized as valid i n  
numerous cases since the amended Constitution of 1875, thus in effect 
approving the direct decisions. Branch v. R. R., 77 N. C., 347; Keeter 
v. R. R., 86 N. C., 346; Whitehead v. R. R., 87 N. C., 255; Branch v. 
R. R., 88 N. C., 570; ikfiddleton u. R. R., 95 N. C., 167; McGowan v. 
R. R., ib., 417; lllcCYTwigan v. R. R., ib., 428; Himes v. R. R., ib., 
434; Williams v. Hodges, 101 W. C., 300; Cole v. Laws, 104 N.  C., 651 ; 
and there are more than twice as many more All of these 
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(506) were erroneously decided and must be overruled if the plaintiffs 
in  them were now, by a new construction of the Constitution, held 

not to have had a cause of action, a defect which must have been noticed, 
in  this Court, without exception below, if such defect had existed. In- 
deed Katzenstein v. R. R., in which this Court expressly held that 
the amendment to the Constitution was not a restriction upon the 
Legislature prohibiting qui tam, or popular actions as they are some- 
times termed, has been cited as a ~ h o r i t y  in no less than twelve cases. 
Middleton v. R. R., 95 N.  C., 167, citing numerous precedents, not 
only recognizes the power of the Legislature to authorize the penalty 
to be given to "any one who shall sue for the same" but that the action 
can be ,brought in the name of such party alone without joining the 
State as relator. This is cited and approved in  Maggett v. Roberts, 
108 N.  C., 174. The judicial construction of this provision has been 
uniform and frequently repeated. The legislative construction has been 
no less so. I n  the reply of the Court to the Governor as to the "judi- 
cial term of office, 114 N. C., 922, on page 927, the Court says, "We 
rest our opinion of the construction of the Constitutional provision 
upon the duty and propriety of adhering to the settled legislative 
construction, acquiesced in  until a very recent period by the people 
acting i n  public and private capacities." By the same reasoning, the 
constructio~l of this constitutional provision has had ten times over 
"a settled legislative construction" which should be adhered to. 
Scarcely a single Legislature since the Convention of 1875, has passed 
which did not recognize the power and duty of the Legislature in this 
particular by enacting or amending statutes conferring the whole or 

a part of penalties upon persons suing for the same. This has 
(507) been acted on without question in that department of the govern- 

ment. So universally has i t  been "acquiesced in  by the people 
in  public and private capacities" that only once is i t  known to hava 
been questioned by the pleadings in  all the actions brought to collect 
penalties, Katzenstein v. R. R., supra, and then by an exceptionally 
able Court-Smith, Ashe and Rufin--the legislative construction 
was unanimously sustained, and has been repeatedly and uniformly 
recognized since as the lam in  numerous cases, many of them above 
cited. I t  has thus twenty years' uniform construction by both the 
legislative and judicial departments, and should be deemed settled, if 
anything can be. The Act of 1889 (ch. 199, sec. 36), requiring solici- 
tors to prosecute and collect penalties and forfeitures, applies only to 
judgments entered incidentally in  due course of procedure. It does 
not extend to those cases where no judgment has been rendered but 
an action is simply authorized to be brought for a penalty. The 
words "penalties, forfeitures and fines" in Art. IX, sec. 5, contemplate 
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primarily only those imposed incidentally i n  the course of legal pro- 
cedure but are broad enough to embrace those for which due action 
must be,brought provided the State is empowered to sue for them. 

2. From time immemorial in  the English law, i t  has been found 
that qui tarn actions, actions in  which the penalty goes in whole or 
in  part to the person suing for the same, were an efficient, and indeed 
sometimes an  indispensable means of enforcing the law in many cases, 
as for the breach or neglect of duty by officers and corporations, and 
Parliment in  England and legislative bodies in  this country have freely 
enacted statutes for the enforcement of laws by such actions. There 
has been no agitation for the repeal of such statutes, and if there had 
been a radical departure intended by the amendment of 1875 by which 
the General Assembly would have been deprived of its power to 
authorize qui tam actions, such inhibition would have been clear 
and unmistakable and would have been placed in the chapter re- (508) 
lating to the legislative department, among the restrictions upon 
the exercise of legislative power. Art. 2, secs. 10, 11, 12, and 14. 
Instead of that this provision is found in Article I X ,  upon Education, 
and in  the section transferring to the school fund certain sources of 
revenue, and among others is incidentally mentioned "also the clear pro- 
ceeds of all forfeitures and penalties." I t  would be a strange construc- 
tion that this incidental reference in  the article on Education was a 
reversal of the policy of hundreds of years, and a clear, distinct in- 
hibition upon the Legislature against permitting pi tam actions any 
longer, and an enactment that hereafter the State alone should recover 
penalties in civil actions. On the contrary, as already held by our 
Court and also by the Missouri Court upon an almost identical Con- 
stitutional provision, the purport and true meaning of this clause of 
the Constitution is not to vest the sole right to collect penalties in 
the State, but to vest in the school fund the clear proceeds of all pen- 
alties which by authority of law should be collected for the benefit of the 
State. I t  is best to stand super uias antiquns. 

3. I f  the constitutional provision were clear that the General As- . 
sembly was prohibited from any longer permitting qui tam actions or 
the collection of penalties by any one except the State, public policy 
could not be considered. But when such restriction is not clearly 
shown, considerations of public policy may be invoked on the ground 
that there was no great recognized evil or public agitation which called 
for so radical a departure as depriving the law-making power of its 
immemorial discretion to authorize the recovery of penalties by private 
persons, as it has done in section 3842 of The Code, or by official 
parsons, as i n  Section 3844 of The Code, as well as in  divers and 
sundry other statutes. Not only would this restriction upon the Legis- 
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lature virtually repeal the penalties prescribed for breaches of 
(509) duty in these and similar cases, but it would virtually repeal all 

statutes providing penalties for delay in  shipping freight, and 
other penalties for breach of duty by corporations, since penalties wilI be 
rarely sued for if there is no benefit to accrue to the party bringing 
the action. I t  would indeed be a virtual repeal of this long recognized 
and efficient mode of enforcing the law, and would leave its enforce- 
ment in  eyect solely to the criminal side of the docket, with its official 
prosecutors and the benefit to the defendant of the preponderance of 
challenges, the protection of the doctrine of reasonable doubt and the 
other advantages with which the law favors a defendant on trial for 
crime. Such change not being called for by public policy, and such 
restriction upon the Legislature being against the experience and the 
public policy of centuries, if made, should appear clearly and unmis- 
takably and not by inference from a mere provision assigning sundry 
funds for the support of education. 

The Code, section 3842, defines (as does section 1090) two distinct 
violations of the law. The first ( in Sec. 3842) for buying, selling or 
bartering by any weight or measure which has not been stamped or 
sealed as required by section 3841, and secondly for selling and deliver- 
ing by less measure than the standard. For  each offence a penalty of 
$40 is prescribed and the same act may be a violation of both pro 
visions or of one only. A party could sell by unstamped measure or 
weights and violate the first clause and yet not sell by measure less 
than the standard, in  which case he would not be liable to the second 
penalty. I n  the present case the defendant is not liable to the second 
penalty but on a dicerent ground, which is that the second penalty is 
restricted to articles sold and delivered by measure less than the standard 

(the word "weight" which appears in  the first clause being 
(510) omitted), and the defendant is not liable to the second penalty 

because meat is an article which is not sold by measure. An 
English case under a similar statute and exactly in point is Hughes v. . Humphl.ies, 3, E. & B., 954. I f  i t  be objected that the jury has so 
found, inspection of the second issue shows that it does not come up 
to the statute, which imposes the penalty on any one who shall "sell 
and deliver" and the issue and response thereto does not fiild that 
there was any delivery which is an essential, to constitute the penalty. 
As to the first clause, we concur with the learned counsel for the de- 
fendant that the words "sealed and stamped as aforesaid" refer to 
section 3841 as amended by chapter 100, Acts 1893, and that there 
is a violation of the statute only when the defendant has bought, sold 
or bartered by weights or measures which he did not "allow and permit" 
the standard keeper, who visited him for that purpose, to seal or stamp. 
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But the jury find in response to the first issue that the defendant 
sold meat to the plaintiff by "weights that had not been examined 
and adjusted by the standard keeper as required by the statute." These 
words "as required by the statute" in  the verdict have the same reference 
to the amended section 3841 as the words "as aforesaid" in  the statute, 
and can only mean that the defendant not having complied '6as re- 
quired" with the duty of "allowing and permitting" his weights and 
measures to be stamped and sealed, did sell meat by them. Upon the 
verdict the plaintiff was entitled to recover the forty-dollar penalty 
i n  each case upon the offense stated i n  ihe first clause of section 3842, 
but i t  was error to render judgment against him, for reason above 
stated, for any penalty in  regard to the second clause of said 
section. (511) 

The costs of the appeal will be divided between the parties. 

FAIRCLOTH, C. J. (dissenting) : I agree that in  England the subject 
of penalties is controlled by the legislative branch of the Govern- 
ment because there is  no constitutional restriction. I agree that in 
North Carolina, prior to 1868, the subject was entirely under the con- 
trol of the legislature and that the early statutes on the subject have 
been allowed to continue on our statute books, by inadvertence I think, 
as  now appears i n  The Code, section 3842, and others. After the 
late war, however, when the State was confronted with new conditions, 
when the subject of general education and a general system of public 
instruction became an important question of State policy, the Conven- 
tion 1868-69 adopted a Constitution with a provision (Art. I X ,  sec. 4)  
which declared that "The net proceeds that may accrue to the State 
from sales of estrays or from fines, penalties and forfeitures shall be 
sacredly preserved as a school fund and for no other purposes what- 
soever." Again, the Constitutional Convention of 1875, amending the 
State Constitution in  several respects, after providing for a general 
and uniform system of public schools, and setting apart the sources 
of means for maintaining the same, declared i n  Art. IX, sec. 5, "That 
all moneys, also the net proceeds from the sales of estrays, also the clear 
proceeds of all penalties and forfeitures, and of all fines collected in the 
several counties for any breach of the penal or military laws of the 
State, shall belong to and remain in the several counties, and shall be 
faithfully appropriated for establishing and maintaining free public 
schools in the several counties of the State. Provided that the amount 
collected in each county shall be annually reported to the Superinten- 
dent of Public Instruction." 

Again, the Legislature, 1881, Ch. 200, sec. 16, enacted in  the identical 
words of the Constitution of 1875, that the "Net proceeds from 
sales of estrays, also the clear proceeds of all penalties and for- (512) 
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feitures, and of all fines, etc., shall belong to and remain in  the several 
counties and shall be faithfully appropriated for establishing and main- 
taining free public schools in  the several Counties as established in 
pursuance of the Constitution: Provided the amount collected in  
each county shall be reported annually to the State Superintendent 
of Public Instruction," which statute was reenacted i n  to The Code 
in 1883. Code, section 2544. 

Thus we have, on the one hand, the constitutional provisions of 
1868 and 1875 and the Act of Assembly, 1881, ch. 200, sec. 14; Code, 
sec. 2544, declaring in  plain terms, that the clear and net (synonymous 
terms) proceeds of fines, forfeitures, penalties, etc., shall be faithfully 
applied to maintain public schools, and, on the other hand, the Act of 
1741, secs. 4, 5, Code, sec. 3842, giving the entire penalty to any per- 
son suing therefor, and so for other penalties, and the question is, 
which shall control. The Constitution does not impose penalties but 
only directs the application of the net proceeds thereof when collected. 
I t  leaves with the legislature the power to impose penalties, to provide 
the machinery for collecting them, the designation of suitable persons 
to collect them and the right to make reasonable compensation to the 
collectors for services and expenses. The State has made the County 
Board of Education a corporate body, with power to sue and be sued, 
to recover school property, real and personal, and to see that the school 
law is enforced. I should regret to know that the State is compelled 
to appeal to the selfish motives of common informers to have its laws 
enforced, and would prefer that it, the State, would select its own 
suitable agents to perform this labor with reasonable compensation, 
and I see no reason why the County Board of Education in a case like 

the present, may not make the collection and place the net pro- 
(513) ceeds to the school fund, and so on with other penalties, etc. 

For illustration: Laws 1889, ch. 199, see. 36, requires the solici- 
tors of the several judicial districts to prosecute all penalties and 
forfeited recognizances entered in their respective courts and collect 
by execution if necessary, and allows them to receive as compensation 
for their services, a sum to be fixed by the court not less than five 
per cent. on the amount collected, and act is amendatory of The 
Code,'sec. 2544, requiring the net collection to be applied to the school 
fund as above stated. Will it be suggested that the solicitors, County 
Boards of Education and such others as the Legislatures has or may 
designate as collectors of all penalties, are not patriotic enough to per- 
form their sworn duties in this behalf with reasonable compensation? 
By this method the school fund is increased, but if any person yho 
may choose to sue is allowed to recover the whole penalty to his own 
use as is attempted in this case, then the school fund suffers and the 
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Constitution, Art. IX, sec. 5, is a "dead letter." I t  is seldom that we 
find r n  express and pooitivc restrnint upon legislative power i n  the 
Constitution, but when we see a positive direction therein, it carries 
with it a necessary implication rgainst everything contrary to it, 
which would frustrate or disappoint the purpose of the provision. 

I must assume that these constitutional provisions and laws 1881, ch. 
200, were enacted after due deliberation and not incidentally or by 
mere accident. 

I n  two cases this question has been discussed by this Court, First, 
Katzenstein v. 172. R., 84 N.  C., 688. I n  that case the Court took a 
middle ground, by distinguishing between those penalties with an  es- 
press provision that any person could sue and recover to his own use and 
those without any such provision, holding that the latter only 
belonged to the school fund. I respectfully submit that this (514) 
was a petitio principii, 2s the Constitution says "all penalties," 
etc., which must include all or none, subject to the deduction which 
the Legislature may deem a reasonable allowance for service and ex- 
penses of collection. 

Second, Hodge v.  R. R., 108 N. C., 24: I n  this case the same question 
was discussed by a divided Court but i t  was left as an open question 
as it was not necessary to decide i t  in  that case. 

With the highest regard for the decisions of the Court as constituted 
when Eatzenstein's case, supra, was decided, and knowingly that i t  
is important that the law should be fixed and steady, still I feel that 
the organic law must be preserved according to its true intent and 
that the law should be "reasonable and right"-that it cannot be aet- 
tled until it is settled right and that if an error is committed by this 
Court i t  should be corrected, and the sooner the better, before it is 
followed by a list of deeided cases, spreading in so many ways that to 
eradicate the error would do more harm than good. 

I am of opinion that the judgment below should be reversed and the 
action as now constituted dismissed. 

AVERY, J., dissents. 

Cited:  Burrell v. Hughes, ante, 437; Sutton v. Phillips, 117 N .  C., 
230; Goodwin v. Fertilizer Co., 119 N.  C., 122; McDonald v. Morrow, 
ib,, 674; iMalloy v. Fayetteville, 122 N., 483; Day's case, 124 N.  C., 
394; Hutton v. Webb, ib., 758; 8. v. White,  125 N.  C., 688; White ,  
21. Murray, 126 N.  C., 158; Carter V .  R. R., Ib., 442; Board Education 
v. Henderson, ib., 694; Mott 7:. Comrs., ib., 883; S .  v. Hay,  ib., 1003; 
8. v.  Shuford, 128 N. C., 593; Mia1 v. Ellingtom, 134 N. C., 180; Brooks 
u. Tripp,  135 N. C., 160; School Directors, 137 N.  C., 508; S .  v. Lytle, 
138 N .  C., 741; Daniels v. Homer, 139 N. C., 228; S. v. Maultsby, ib., 
584; S .  v. Baskerville, 141 N. C., 818; S .  v. Williams, 146 N.  C., 637; 
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S. v. Ray, 151 N. C., 714; 8. v. Oil Co., 154 N. C.. 638; I n  re Watson, 
157 N. C., 342; 8. u. Doster, ib., 636; 8. v. Knight, 169 N. C., 352; 
Faison v. Comrs., 171 N. C., 415; R. R. v. Cherokee, 177 N. C., 88. 

SAMUEL v J. H. WESTBROOK. 

Action to Foreclose ilfortgage-llfortgage-Non-Joirtder of Wife-Judg- 
ment. 

In an action to foreclose a mortgage on laud given by the husband, in which 
his wife did not join, to gain time for and to secure the payment of a 
judgemtn against the husband, it mas not error to give judgment for 
the debt only and refuse an order for the sale of the land. 

(515) ACTION tried before Boykin, J., and a jury at Fall Term, 
1894, of PENDER. 

The Plaintiff brough suit to foreclose a mortgage made to him 
by the defendant to secure the debt mentioned, which mortgage is in these 
words : 

"I, Joseph H. Westbrook, of the county of Pender and State of 
North Carolina, am indebted to Samuel Blossom, of New Hanover 
County, in the sum of Fifty-five Dollars, with interest thereon at 8 
per cent, from 1 February, 1886, due by judgment of Superior Court, 
rendered at  March Term, 1887, and the further sum of Eleven and 
81-100 Dollars, cost of said action, as doth fully appear from the 
judgment roll of Pender County, and whereas, execution has been 
issued upon said judgment, and I desire indulgence of time till the 
first day of January, 1888, for the payment of said judgment, which is 
agreed to by said Blossom, upon giving additional security. 

"Naw, therefore, in order to obtain the extension of time for the 
payment of said judgment until 1 January, 1888, and in  order to 
secure the payment of said judgment and costs on 1 January, 1888, 
I do hereby convey unto him my Grist Mill, including Rocks and Fix- 
tures, and Steam Engine used in  running my said Mill and Cotton 
Gin, run by same Engine, all of which is situate on my premises at  
Rocky Point, in  said county of Pender. 

"To have and to hold the said property unto said Blossom, his ex- 
ecutors, administrators and assigns, forever. But on this special trust, 
that if I shall well and truly pay the said judgment and cost, with 
interest on the same, at  8 per cent, on or before 1 January, 1888, then 
this conveyance to be void. 
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"But if I shall fail to pay to the said judgment, cost and interest by 1 
January, 188, then it shall be lawful for the said Blossom and 
his assigns to enter i n  and take possession of said property, (516) 
and after advertising the same for twenty days a t  three public 
places in said county, to sell the same at public auction for cash, and 
out of the proceeds of sale to pay said judgment, cost and interest, 
and all costs of making said sale, including five per cent commission 
on sale, and to pay any surplus to me. 

"Witness my hand and seal, this 15 June, 1887. 
J. H. WESTBROOK (Seal.)" 

"Witness : 
"J. T .  BLAND." 

Upon the trial it was found that the property described in  the rnort- 
gage was fixtures attached to the freehold, also that the defendant 
at the time of the execution of the mortgage, was a married man. 

The court submitted the following issues to the jury: 
"1. Has  the debt sued for been paid?" 
"2. Has the plaintiff's cause of action been heretofore determined?" 
To both of which issues the jury responded 
The plaintiff tendered to the court a judgment directing the re- 

covery of the sum due and ordering a sale of the property. 
The court ~efused to sign the judgment so tendered and gave judg- 

ment for the debt only. From the refusal of his Honor, to give a 
judgment ordering the sale of the property, the plaintiff appealed. 

A. D. Ward for plainti#. 
No counsel contra. 

MONTGOMERY, J. I n  Hughes v. Hodges, 102 N.  C., 262, this 
Court held that the husband alone might make a conveyance (511) 
of his lands by way of mortgage free from all homestead rights 
unless one or more of three conditions named in that case existed. One 
of those conditions was that there must be "an unsatisfied judgment, 
or judgments, that constituted a lien upon the land when conveyed 
and upon which execution might still issue and make it necessary to 
have his homestead allotted." I n  the case before us i t  appears that 
at  the time of the execution of the mortgage by the defendant he was 
a married man and that his wife did not join him in  its execution; 
and also that at  that time there was a judgment against him procured 
at  the March Term, 1887, of PENDER in favor of the plaintiff upon 
which execution had already been issued. The plaintiff's counsel 
in his argument before this Court laid great stress on the case of 
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H u g h e s  v.  Hodges  and on the silence of the record as to whether or 
not the judgment had been docketed. This is "sticking in the bark." 
The Court, in  H u g h e s  v. Hodges,  had in mind fore the question 
as to whether there might be a necessity to allot a debtor his home- 
stead under execution, than whether the judgment against him was 
docketed or simply filed away in  the judgment roll. The execution 
in this case, whether issued upon the judgment roll or upon the 
entry of i t  upon the judgment docket, was in the sheriff's hands 
and he was compelled to proceed under it, and first of all to allot the 
debtor his homestead, and this meets substantially the ruling in H u g h e s  
v. Hodges,  The mortgage on its face shows that the defendant was 
unable to pay off the execution, and he made i t  to get time and for 
the purpose of securing the payment  of said judgment and costs on the 
first day of January, 1888. I f  the real estate of the defendant was 
worth the judgment debt or over and above the homestead, why was 
any additional security required in the way of the mortgage, seeing 

that the plaintiff had a judgment, either docketed or which he 
(518) could have had docketed any minute at  no other expense and 
trouble than the costs attendant upon the execution of the mortgage? 

The Judge below gave judgment simply for the debt, and refused 
to make an order for foreclosure, in which there is no error, and the 
judgment is 

Affirmed. 

Will-Construction of-Devise. 

1. In the construction of a will, the predominant and controlling purpose of 
the testator must prevail when ascertained from the general provisions 
of the will over particular and apparently inconsistent expressions to 
which, unexplained, a technical force is given. 

2. Where a testratrix devised land to her son for life and after his death to 
his lawful heir or heirs, if any, and, if none, to the children of another 
son, the words "heir or heirs" will be construed to mean his issue and not 
his heirs generally, and upon his death without issue the land goes to the 
children of the other son, all of whom were living at the date of the mill. 

ACTION heard before B r o w n ,  J., at Fall Term, 1894, of JOSES, on 
complaint and answer. The action was brought by the plaintiff against 
the defendants to declare certain deeds made to his children by the 
defendants a cloud upon plaintiff's title and to have them cancelled, 
and himself, the plaintiff, adjudged to be the owner of the lands de- 
scribed in  the complaint. His  Honor being of :'.a opinion that the 
plaintiff acquired no title to the land under the clause of the will of 
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his mother referred to i n  the complaint, dismissed the action (519) 
and plaintiff appealed. The material facts appear in the opin- 
ion of Associate Justice Monfgomery: 

0. H. Guion and W.  W.  Clark for plaintif. 
Simmons, Gibbs & Pcarsall for def endants. 

MONTGOMERY, J. The courts in  interpreting wills, make i t  their 
first duty to find out and give effect to the intention of the testator. 
Even where a testator makes use of technical, legal phrases and expres- 
sions which have, in law, fixed and definite legal meaning, yet if he 
so explain and qualify their use as to show an intention different from 
the meaning which the law puts upon the technical words, the will 
must receive that construction which the testator intended. So, as 
the predominant and controlling purpose of the testator must prevail 
when ascertained from the general provisions of the will over par- 
ticular and apparently inconsistent expressions to which unexplained, 
a technical force is given, we may inquire and find out in what sense 
such expressions were used and what the testator meant in using them." 
Under this test we will look into the will which is before us for con- 
struction. I t s  date is 11 July, 1885, and the section before the Court 
is in  these words: "I give and devise (real estate) to my beloved son 
E. S. Francks, during his natural life, and after his death to his law- 
ful heir or heirs, should he have any surviving him, but should he not 
have any lawful heir or heirs surviving him, then I give and devise 
the same to the children of my beloved son W. W. Francks." The word 
"lawful" may be stricken out as meaningless, for there is no such 
anomaly in  the law as unlawful heir. At the time of the date of the 
will W. W. Francks, the brother of E. S. Francks, and the plaintiff i n  
this action, and the children of W. W. Francks were living. The tes- 
tatrix knew that if E. S. Francks died after the will was published, 
the very gran-children to whom the estate was devised would 
have been his heirs if their father had been dead. I f  she meant (520) 
heirs general, why say "But should he not leave any lawful heir 
or heirs surviving him," knowing at the time there were living persons 
who were his lawful heirs and that he must continue to have heirs 
as long as those to whom the land was limited in remainder should 
live? I t  is plain that this is so, and therefore the proper construction 
of the will is as if i t  read, "I give and devise to my beloved son E. S. 
Francks, during his natural life, and after his death to his issue, 
should he leave any surviving him, but should he not leave issue then 
I give and devise the same to the children of my beloved son W. W. 
Francks." Rollins v. Keel, 115 N.  C., 68. 

Affirmed. 
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Cited: Hooker u. Montagus: 123 N .  C., 158; Harrell v. Hagan, 147 
N.  C., 115; Ptrcketf v. Xorgan, 158 N. C., 347; Albright v. Albright, 172 
N. C., 353; Bowden v. Lynch, 173 N .  C., 206; Pugh v. Allen, 179 
N.  C., 309; Blackledge v. Simmons, 180 N.  C., 542. 

W. E. SPRINGER & CO. v. D. F. COLWELL. 

Homestead, Assignment of-Lands i n  Different Counties-Judgment 
Debtor-Canwllation of Deed. 

1. Where a judgment debtor has lands allotted to him as a homestead ex- 
emption of less value than $1,000, in the county of his residence (being 
all of his lands therein) and causes a transcript of the allotment to be 
recorded in and delivered to the sheriff of another county where he 
has lands, it is the duty of such sheriff, upon the receipt of an execution 
against the debtor, to assign to the latter a quantity of said lands suffi- 
cient in value, when added to the value of the lands allotted in the 
county of the debtor's residence, to make up the full exemption of $1,000, 
and this is so notwithstanding no exceptions were filed by the debtor to 
the allotment made and recorded in the county of his residence. (White- 
heid u. Spivey, 103 R'. C., 66, cited and distinguished.) 

2. In such case, a sale by the sheriff without assigning the homestead is 
void and the deed made thereunder will be cancelled on motion in the 
cause. 

MOTION to set aside a sale and cancel a deed, heard before Hoke, J., 
at Fall Term, 1894, of SAMPSON. 

(521) The plaintiffs and the defendant, D. F. Colwell, agreed upon 
the following as the facts upon which the motion to set aside 

the sale mentioned in the notice and the cancellation and setting aside 
of the deed mentioned in said notice depend: 
1. That judgment was duly rendered in favor of the plaintiffs and 

against the defendant a t  the May Term, 1894, of said county, for the 
debt and costs set out in the execution, which is hereinafter made a part 
of this statement, a transcript of which said judgment was duly docketed 
on the docket of the Superior Court of Duplin County, on the . . . . 
day of May, 1894. 

2. That on 13 June, 1894, an executioi was duly issued on said judg- 
ment to the Sheriff of Sampson County, under which was assigned 
to the defendant, D. F. Colwell, as a real estate exemption, land to 
the value of $625, including the lands whereon the said defendant 
resided at  the time, as appears from the return of the appraisers, 
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which was filed in  the office of the Clerk of the Superior Court of 
Sampson County, on 19 June, 1894, and duly recorded according to lam. 

3. That on 29 June, 1894, execution was duly issued to the Sheriff 
of Duplin County which was received by him on 2 July, 1894, with 
the following endorsement thereon, to wit:  

Homestead returns filed in my office 19 June, 1894. 
J. S. BIZZELL, C. S. C. 

4. That about 20 July, 1894, before the sale under said execution, 
the defendant D. F. Colwell, through his attorney J. L. Stewart, caused 
a transcript of said homestead returns to be filed with the Clerk of 
the Superior Court of the County of Duplin, and had the last-men- 
tioned Clerk to'deliver a copy to James G. Kenan, Sheriff of the County 
of Duplin, and demanded of him that he assign to the said 
defendant, out of the lands in controversy, which are situated (522) 
in Duplin County and occupied by the tenant of said defendant, 
a quantity of said land syfficient in value to make up, with the $625 
worth assigned in  Sampson County, $1,000 worth, which the said 
Sheriff declined to do, and on the contrary, without assigning any 
additional lands to make the said balance of $375, sold, on 7 August, 
1894, the said land to the said plaintiffs in  said execution for the sum 
of $100, and made deed therefor to the said plaintiffs, which said deed 
is duly registered i n  the office of the Register of Deeds of Duplin 
County, i n  Book 51, pages 23 and 2:) and which said deed is dated 7 
August, 1894, and was probated and registered on 29 August, 1894; 
that the land therein mentioned belonged to the defendant D. F. Col- 
well prior to 1 May, 1894. 

5. That no exceptions were filed to the said homestead returns and 
none to the assignment of homestead, excepting those hereinbefore 
mentioned. That said returns, giving the said defendant land to the 
value of $625, are duly registered in  the office of the Register of Deeds 
of Sampson County. 

6. That the defendant D. F. Colwell, with his wife and children, 
was and now is a resident of said county of Sampson, and the debt 
upon which said judgment was rendered was contracted about 1891. 

Upon these facts his Honor granted the motion to cancel and set 
aside the deed, and plaintiffs appealed. 

A. D. Ward for plaintiffs. 
No  counsel contra. 

MONTGOMERY, J. Except for sale for taxes and for payment of obli- 
gations for the purchase of the premises, every homestead owned and 
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(523) occupied by any resident of this State and not exceeding the 
value of one thousand dollars shall be exempt from sale under 

execution or other final process obtained on any debt. Art. X, sec. 2, 
of the Constitution. 

Section 519 of The Code provides that if the judgment debtor ea 'tled 
to homestead shall be dissatisfied with the valuation and allotmeut of 
the appraisers, he, within ten days thereafter and before sale u d e r  
execution of the excess, may notify the adverse party and the sheriff 
having the execution in  hand, and '(file with the clerk of the Superior 
Court of the county where the said allotment shall be made a tran- 
script of the return of the appraisers; and thereupon the said clerk 
shall put the same on the civil issue docket of said Superior Court for 
trial at  the next term thereof as other civil actions." I t  was decided 
by this Court in the case of Whitehead v. Spivey, 103 N.  C., 66, that 
an allotnient of homestead to the debtor of lands of value less than one 
thousand dollars, regular in form and unobjected to within the time 
allowed by law, was an estoppel of the debtbr from claiming any ad- 
ditional allotment in  other lands which he had at the time of the allot- 
ment. That opinion followed in the line of Burton v. Spiers, 87 N.  C., 
87, and Spoon v. Reid, 78 N.  C., 244. I n  all of these cases, however, 
the several judgment debtors at the time of the allotment owned no 
lands outside of the counties in  which they resided. I n  the case before 
us the defendant owned land in Sampson County, where he resided, 
valued by the appraisers at $625, ttnd he also owned other land in Dup- 
lin County. 

Now the question is, does the law applied to the facts in  Whitehead 
v. 8pivey fit the facts of the present case? We do not think that i t  does. 
Neither the Sheriff nor the appraisers had the right to go out of Samp- 
son into Duplin County to allot to the defendant any part  of his home- 
stead in  lands situated in  the latter county, and they gave him all the 

real estate he owned in  Sampson County. What then did he 
(524) have to object to, except to the over-valuation of the land, about, 

which he made no question? Then, too, what would the objec- 
tion have amounted to if he had made i t ?  Suppose he had objected 
that the Sheriff and appraisers did not go into Duplin and allot to 
him the balance of his homestead in  lands belonging to him in  that 
county, would not the objection have been a vain thing, seeing that 
they had no power to do so? 

But, there is another view which is conclusive of the matter. I f  
the defendant, as the plaintiff contends, was required to make some 
sort of exception or statement and give notice of it to the adverse 
party and to the Sheriff to the effect that he had other lands in Duplin 
County which he wished to have allotted to him to complete his home- 
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stead, and the clerk of the Superior Court had put the same on the civil 
docket of the Superior Court for trial A the next term, the defendant 
would have been met by the objection of wrong venue. Section 190 
of The Code declares that actions for the recovery of real property, 
or of any estate or interest in  them, or for the determination in any 
form of such right or interest, and for injuries to real property, must 
be tried in  the county where the real estate is situated. The defendant, 
it seems, took the precaution to have a copy of the homestead proceed- 
ings, under the certificate and seal of the Clerk of the Superior Court 
of Sampson, filed with the Clerk of the Superior Court of Duplin, and 
had also a copy served on the Sheriff of the last named county, before 
he made the sale, accompanying the service of the haper on the Sheriff 
with the request to have allotted to him enough of his lands in Duplin 
County to make up the full amount of his homestead. 

There is no error in the judgment of the court below and the same is 
Affirmed. 

Cited: Baruch v. Long, 117 N.  C., 511; Marshburn v. Lashlie, 122 
N .  C., 241. 

W. A. DUXN, RECEIVER OF CLINTOX LOAN ASSOCIATION, v. D. D. UNDER- 
WOOG. 

Practice-Appeal-Failure to Print Record-DismissadATegliyence 
of Couruel-Motion to Reinstate. 

The printing of a record on appeal as required by Rule 30, requires no legal 
skill and, hence, the negligence of counsel is no excuse for the failure 
to print and where an appeal has been dismissed for such failure a motion 
to reinstate will not be allowed. 

MOTION to reinstate an appeal, dismissed on motion of appellee for 
failure of appellant to print the record. The grounds of the motion ap- 
pear in  the opinion of Associate Justice Clark. 

R. 0. Burton. for plaintiff. 
John D. lierr for defendant. 

CLARK, J. The appeal was dismissed at  last Term for failure to 
print the record. The appellant moved a t  the same term to reinstate, 
as required by rule 30. The reason assigned was that the neglect to 
print was the negligence of counsel. The Court has repeatedly held that 
having the record printed requires no legal skill, and that, if an appel- 
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lant entrusts it to counsel, his negligence in  such regard is the negli- 
gence of an agent merely, not that of counsel. Gri f in  v.  Nelsoa, 106 
N .  C., 235; Xtephens v.  Koonce, ib., 255; E d w a ~ d s  v.  Henderson, 
109 N.  C., 83; Turner v. Tate,  112 N.  C., 457; iVea1 v. Land Co., 
ib., "841. 

As the late Chief Justice PEARSON expressed i t :  "There is no use 
in having a scribe unless you cut up to it." A rule so repeatedly 
enunciated must be deemed settled. I n  Edwards v.  Henderson, supra, 
the Court observed: "To permit an appellant to obtain a delay of six 

months by his negligence in not complying with this requirement 
(526) would convert a rule, which was adopted as a means for the 

f speedier and better consideration of causes, into a fruitful source 
of delay. Rather than that, appellees would prefer to argue their causes 
without the printed record, which the Court i n  justice to itself and to 
litigants cannot permit. Appellants might as well fail to send up the 
transcript as not to have it in a condition to be heard by failing to have 
the 'case and exceptions printed.' " 

Indeed, in the present case, the appellee agreed that, notwithstanding 
the dismissal, the case might be reinstated if submitted on printed 
briefs, under Rule 10, so as to be disposed of at  last term. This offer 
the appellant accepted, but was again negligent and failed to do so 
during that term. 

I t  is too late to make the motion anew to reinstate at this term. Rule 
30. Appellees have rights, though appellants are singularly prone to 
forget it, and among them is the right guaranteed by Magna Carta 
to all, that justice shall "neither be denied nor delayed." Const. of 
N. C., Art. 1, sec. 35. A delay of justice is often a denial of justice. 

Motion denied. 

Cited: Haynes v. Cozvard, post, 842; Wiley  v.  Ninning Co., 117 N.  C., 
490; Kendrick v.  Dllinger, ib., 491; Stainback v. IIarris, 119 N. C., 
109; Ice Co. v.  R. R., 125 N. C., 22; Colvert v .  Ca~starphen,  133 3. C., 
26. 

MARY E. COTVAN ET AL v. JOHN T. LAYEURK. 

Action to Recover Land-Evidence, Competency of-Transactions with 
Deceased Person. 

Testimony that a witness carried supplies to a decedent during her sicliness. 
is not such evidence of a conversation or transaction as to make the 
witness incompetent under section 590 of The Code. 
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ACTION for the cancellation of a deed and to recover land, (527) 
tried before Boykin,  J., and a jury, at September Term, 1894, 
of FENDER. 

The complaint alleged that the plaintiffs were the heirs-at-law of 
one Annie J. Cowan, who died intestate having, about a year before 
her death, executed to the defendant certain lands upon the conditions 
that he should support her and provide for her sufficient food and 
raiment during her natural life and a decent burial at her death, and 
that in  case the conditions were not complied with, the deed should be 
void and the land should revert to her or her heirs; that as soon as 
defendant received the deed, he abandoned all care of the deceased 
(who at that time was a needy, infirm and helpless old lady of 70 years 
of age) and i n  every particular failed to comply with the conditions 
of the deed. 

The defendant denied the allegations as to his failure to perform 
the conditions of the deed. 

On the trial  certain witnesses for the plaintiffs were allowed to tes- 
tify that they had carried supplies to the deceased. The defendant ex- 
cepted to the testimony upon the ground that i t  was incompetent under 
see. 590 of The Code, and, after verdict and judgment for the plain- 
tiff's appealed. 

A. D. Ward for defendant. 
hTo counsel contra. 

FAIRCLOTH, C. J. The only exceptions were to the competency of 
the evidence of Thad Cowan and Catharine Cowan, under The Code, 
sec. 590. The former testified that "I carried food there to her," meaning 
to Ann Jane Groom; the latter, that "I went to carry her supplies. She 
was sickly. I was there every day. I carried her supplies. She was 
sickly. She had no food except what we carried. She mas bad off 
for clothes." 

We see no '(conversation" or "transaction" in this evidence 
such as is  inhibited by section 590. I n  fact i t  does not appear (528) 
whether the old lady accepted or refused the food and supplies. 

4ffirmed. 

Cited:  Johnson c. Rich, 118 N. C., 270; Noore v. Palmer, 132 N. C., 
976; Davidson v. Bardin, 139 N.  C., 2. 
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B R U C E  & COOK ET AL. v. C. W. CRABTREE. 

Practice-Xupplemental Proceedings-Examination. of Assignee of 
J u d g m e n t  Debtor-Interlocutory Order-Appeal. 

1. The assignee of a judgment debtor may be examined in supplementary 
proceedings to ascertain what sum, if any, remains in his hands due 
and belonging to the judgment debtor after discharging the trust, and 
as ti, his administration of the trust generally. 

2.  An order for the examination of a person in supplementary proceedings 
is interlocutory and not final and no appeal lies from it. 

4% 1 
SUPPLEXENTBRY proceedings, heard before Brown,  J., at  Chambers, on 

appeal from an order of the Clerk of the Superior Court of Lenoir, 
directing the examination of J. L. Hartsfield, assignee of the defendant. 

The plaintiffs made affidavit before the Clerk as follows (after set- 
ting out the rendition of judgment in issuing and return unsatisfied 
of execution, etc.) : 

IV.  That the said C. W. Crabtree, as this affiant is informed, ad- 
vised and believes, has property, choses in action and other things of 
value unaffected by any lien and incapable of levy which ought to be 
subjected to the payment of said judgments but that said defendant 
has no property which can be reached by execution. 

V. That this affiant is informed and believes that one J. L. 
(529) Hartsfield, assignee of C. W. Crabtree, has property of the said 

C. W. Crabtree which exceeds in  amount and value ten dollars 
which should be applied in payment of the judgment. 

The Clerk made an order directing the examination of the defendant 
and J. L. Hartsfield and forbidding the transfer, etc., of any property 
belonging to the defendant. 

On the trial counsel for J. L. Hartsfield, assignee, moved to vacate 
the order as to said J. L. Hartsfield, assignee, upon the grounds 

I .  Of the insufficiency of the affidavit, in that i t  fails to allege that 
the said Hartsfield has individually in  his hands any property belong- 
ing to the judgment debtor, C. W. Crabtree, or that he is indebted to 
said judgment debtor C. W. Crabtree, in any amount. The allegation 
in the affidavit being that the Hartsfield holds the property as as- 
signee of said judgment debtor and there being no allegation in  the 
said affidavit that said judgment debtor has any interest in the said 
property. 

11. That said clerk had no authority to gran said restraining order at 
t h e  t i m e  against said Hartsfield, assignee, he not being a party to this 
action and having no notice of this proceeding. 
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111. The insufficiency of the affidavit under section 490 of The Code 
of N. C. 

IT. That the affidavit fails to allege such facts as would auth~rize  the 
judgment debtor to demand from the said Hartsfield any property 
or money. 

After hearing the argument of counsel for plaintiffs and Hartsfield, 
assignee, the motion was allowed and judgment was duly entered vacat- 
ing and discharging said restraining order as to said assignee. 

From said judgment plaintiffs appealed to Judge Brown, at Chanz- 
bers, who reserved the order of the Clerk and Hartsfield ap- 
appealed. (530) 

George Rouwtree for plaintiff. 
J .  B .  Batchelor for J .  L. Hartsfield, assignee. 

FURCHES, J. This is a proceeding supplemental to execution, com- 
menced before the clerk of Lenoir County, an appeal from his order to 
Brown, J., and an appeal by J. L. Hartsfield from the order of 
Judge Brown, which is as follows : 

"I am of opinion that under the affidavit filed it is perfectly com- 
petent for the plaintiff to examine J. L. Hartsfield in the proceeding 
to ascertain what sum, if any, remains in his hands and what may be 
due and belonging to C. W. Crabtree, after discharging the trust, and 
to ascertain that i t  is competent to examine said Hartsfield concerning 
his administration of the trust, what he received, what he has paid 
out and to whom, etc. 

"This cause is remanded to the clerk to proceed with in accordance 
with this opinion. The cost of the appeal is taxed against the appellees 
and appellant equally. Brown, J." 

We see no error in the order appealed from, nor do we see what 
right J. L. Hartsfield had to take an appeal, nor do we see what interest 
he has in this controversy. But this is not a final judgment, but only 
an interlocutory order from which no appeal lies. Clement v. Foster, 
99 N. C., 255. 

Appeal dismissed. 
Cited: Ledford v. Emerson, 143 N .  C., 537.  

G. Mr. TAYLOR. A D M I Y I S ~ A T O R ,  V. ADDIE 0. SMITH. 
(531) 

Contract-Agveement Between Joint Owners of Note-Survivorship- 
Gift-Conflicting Findings of Jury-"Livin,g Heir." 

1. I n  a contract between two owners of a note providing that, should either 
116-21 287 
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of them die before the other without "a living heir," the suryivr sl~mld 
become sole owner of the note, the "living heir" should be con- 
strued to mean "issue." 

2. A verbal agreement between two parties owning a note, payable to them 
jointl~, that upon the death of either without issue i r  .:hall Lelong to 
the survivor is valid. 

3. The Statute, see. 1326 of The Code, abolishing survivorship in estates 
held in joint tenancy, does not prohibit contracts making the rights of 
the parties dependent on survivorship. 

4. Where in response to one issue a jury found t h ~ t  A vmtract cxisted be- 
tween two sisters, whereby the survivor should n.~w t l ~ e  vhole  of a cer- 
tain note belonging to them jointly, a findirg in resl)oilr,? to another 
issue that one of its parties at a later date made a g f t  of ker sl~ere ill 
such note, is not inconsistent with the Ilrs: findinr. 

ACTION, tried a t  February Term, 1894, of GREENE, before Brown, J., 

(534) J. B. Batchelor for plaintiff. 
Geo. iW. Lindsay for defendant. 

BVERY, J. TWO sisters, the plaintiff's intestate and the defendant, 
"agreed with each other that should either of them die before the other 
without a living heir, the survivor should have" a note in which both 
were payees and each had an equal undivided interest, "and that during 
the life of both of them, they should collect the interest together in 
equal shares." About twelve months afterwards one of the sisters 
married and subsequently died leaving the defendant, her unmarried 
sister, surviving her, but no issue. I n  the connection in which they 
appear, the words "living heir" were manifestly intended to mean 
issue and we will so interpret hem in construing the agreement. How- 
ell v. Knight, 100 N .  C., 254; Patrick 71. Morehead, 85 N .  C., 62. To 
say that one sister died "without a living heir" and at the same time 
leaving a surviving sister, would be palpably absurd, unless we construe 
"heir" to mean "issue." 

The first question suggested upon the argument was whether the 
agreement was a contract upon mutual considerations, or a nuclum 
pactum. Counsel contended that i t  could not be enforced because it 
was a gambling agreement and -therefore void, as in contravention of 
public policy. I t  is settled law in North Carolina that a bona jicle 
assignment of a contingent interest in land for a valuable consideration 
will be enforced as an equity. Bodenhamer r .  Welch, 89 K. C., 7 8 ;  
McDonald v. McDonald, 58 N. C., 2ll;Watson 1;. Smith, 110 N .  C., 
6 ;  Foster v. Hackett, 112 N.  C., 516. I f  the equitable right to such 
contingent interest can be assigned for money or anything of value, 
i t  follows of course that the equitable right to two such interests could 
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be lawfully exchanged, the one in  consideration of the other, like all 
other assignable interests in land. Upon the same principle, 
one of two joint owners of a fund may sell bona fide for a valu- (535) 
able consideration the contingent equitable right to the whole 
fund, where it is so' limited as to depend upon survivorship. When 
the two sisters agreed with each other to hold the note, in which each 
had an individual moiety as joint tenants subject to the right of sur- 
vivorship, these mutual rights of survivorship, when once created, were 
assignable equities, constituting mutual considerations sufficient to 
support the agreement. The Act of 1784 (Code, sec. 1326) abolishes 
survivorship, where the joint tenancy would otherwise have been created 
by the law, but does not operate to prohibit persons from entering into 
written contracts as to land, or verbal agreements as to personalty, such 
as to make the future rights of the parties depend upon the fact of 
survivorship. I t  ~ ~ o u l d  seem needless to cite authority in  support of 
the proposition that mutual prospective benefits are sufficient to support 
mutual stipulations between parties. The right to the fund in  case of 
survivorship mas a valuable assignable interest, and the two sisters 
therefore entered into a valid contract. which secured to each the bene- 
fit, like that provided often by an insurance policy, of the ownership 
of the whole fund in  case she should survive the other. The jury have 
found that such was the contract entered into by the defendant and 
her deceased sister, the plaintiff's intestate and former wife. 

The mother of the two sisters, Mrs. Smith, deposed further that at 
the time of making the contract the plaintiff's intestate handed the note 
to the defendant, saying, "Keep it until I call on you for it, if I ever do, 
and if I never do, you keep it." Upon her testimony, together with that of 
another witness (who \\-as obligor in the note) to the effect that he paid 
the whole of the interest to the defendant after her sister's mar- - 
riage and eventually all of the principal, the court, submitted ( 5 3 6 )  
two other issues, in  response to which the jury found the plain- 
tiff's intestzte, about twelve months before her marriage with the plain- 
tiff and prior to her engagement of marriage with him, made a gift 
of her interest in  the note to her sister. I t  is insisted for the plaintiff 
that the finding that a gift was subsequently made, is inconsistent with 
the contract as to the right of each in case of survival. We do not think 
so. Plaintiff's intestate might, after making the contracts, hare made 
the gift, but if she did not subsequently give her interest in  the note 
to her sister, the contract of course remained in full force. So that 
if it be conceded, as was contended by plaintiff's counsel, that the tes- 
timony was insufficient i n  its most favorable aspect to shoa. a valid gift, 
the only result would be to leave the contract in  full force. Nothing 
but a subsequent valid gift by the intestate of her interest to the de- 
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fendant would have altered or impaired the validity of the contract;, 
and either the contract or such gift would warrant the rendition of the 
judgment. If the court erred i n  telling the jury that the testimony 
of Mrs. Zeletha Smith, if believed by them, was sufficient to justify them 
in responding to the second issue in  the affirmative, it was not erroneous 
to tell them that hers was the only evidence relied on by the defendant, 
and, if believed, was sufficient to show the mutual agreepzent. ' As the 
jury found separately on the specific issues and they are in  no wise 
dependent on each other, we think that any error in defining indirect 
terms, or inferentially what constituted in law a gift, mas harmless. 
The evidence of the mutual agreement, which was entered into before 
the alleged gift, was to be considered distinct from that relating to the 
gift, and the finding upon it, having established the contract will sup- 
port the judgment of the court even if the other findings should be 

set aside for error. The specific reference to the testimony of 
(537)  Zeletha Smith as the only evidence upon which the defendant' 

did or could contend for a verdict in  her favor, bears no analogy 
to the cases where the judges have erred in  sellecting, among several wit- 
nesse8 to the same transaction, one whose testimony was more unfavor- 
able to a party than that of the others, and making the response to 
an issue or issues dependent upon the creditibility of such witness. 

For the reasons given we thing that the judgment below should be 
Affirmed. 

t 

Cited: Brown v.  Daik, 117 N .  C., 4 3 ;  Hunter v. Sherron, 176 N .  C., 
228. 

BASK OF HANOT'ER E T  AL. V. ADRIAN AND VOLLERS ET AL. 

Action to foreclose Mortgage-Fraud-Parrties i n  Pari Delicto-Equity 
Jurisdiction-Question for Jury-Tmstee of Insolvent Bebtor Re- 
presents Creditors. 
Where it  appears to  a court of equity that the parties to a suit are  i n  

pari delicto in  respect to a covinous agreement, the court will not inter. 
fere to give relief, but will leave the parties to exercise their rights as 
they may be permitted in a court of law. 

Where, in the complaint in an action to foreclose a mortgage against an 
insolvent mortgagor i t  appeared that  the mortgage mas given to secure 
notes for $90,000, payable in three gears a t  4 per cent interest, and was. 
not filed until the mortgagee became insolrent, and the answer filed by the 
assignee of the mortgagor ( to  which a demurrer was entered) alleged 
that the mortgage was given under a n  agreement and with the intent 
to hinder, delay and defraud the mortgagor's creditors; Held That  
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neither party was entitled to equitable relief and the Court will leave 
them to settle, in a court of law, the question as to the fraudulent inten- 
tions of the parties and whether the assignee of the mortgagor was a 
subsequent purchaser with notice so as to postpone the creditors the 
mortgagor to the claims of the mortgagee, (AVERY, J., d i s ~ e n t ~ . )  

3. In an action to foreclose a mortgage against an insolvent mortgagor and 
his assignee to which the creditors of the former are not parties, the 
assignee represents the creditors and can interpose the defences that 
would be available for them. 

(538) 

On 27 February, 1893, Adrian & Vollers executed their notes to the 
Bank of New Hanover i n  the sum of $90,000, payable three years after 
date, bearing four per cent interest, payable quarterly; and on the same 
day executed a mortgage to secure the payment of said sum, which mas 
registered 19 June, 1893, the day on which said bank closed its doors 
and ceased to do business. 

On 20 June, 1893, said Adrian & Vollers made an assignment to the 
defendant, E. K. Bryan, i n  trust for their creditors, conveying all their 
property, including the property described i n  said mortgage deed. On 
19 June, 1893, an action was duly instituted and pending in  the Superior 
Court of New Hanover County, wherein Gabriel Holmes and J. H. 
Waters, who sue i n  behalf of themselves and all other creditors of said 
bank, are plaintiffs, and the Bank of New Hanover and others are 
defendants; in  which proceeding plaintiff Davis was appointed receiver 
of said bank. 

The present action to foreclose said mortgage was commenced 1 2  
September, 1893, and the defendant E. K. Bryan, as assignee of said 
mortgagors, filed an answer alleging that said notes and mortgage were 
made and delivered under an agreement and with intent to hinder and 
delay the creditors of said Adrian &. Vollers, and prays to have said 
mortgage deed declared void and that plaintiffs convey to defendants, 
etc. The plaintiffs' demurrer to said answer was sustained by B r o w r ~ ,  
J., a t  April Term, 1894, of New Hanover, with judgment of foreclosure 
in  favor of plaintiffs, and defendants appealed. 

George Rountree  and E. 8. M a r t i n  for plaintiffs. 
D. L. Russell  fop defendants.  

FAIRCLOTH, C. J. It  is conceded that ordinarily a court of 
equity will not interfere between parties to a convinous agree- (539) 
ment but will leave them to their strict legal remedies; also, as 
it has been held that either party in pari delicto may by eomplaint, 
answer or proof, bring to the attention of the court any fraudulent 
transaction-to the other from recovering the fruits of such 
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transaction. Turner v. Eford, 58 N. C., 106, and subsequent cases. 
Our view is that in such cases a court of equity will stay its hand and 
leave the parties where they are to exercise their rights as they may be 
permitted in  a court of law. As nQ equity to either party can arise 
out of an  inequitable and illegal agreement, we fail to see how this 
Court, in  exercise of its equitable jurisdiction, can aid either party to 
such dealings. I t  is a court of conscience and, within the scope of its 
powers, will be governed by its own rules. We are not aware of any 
decision of this Court in  which i t  is held that i t  is moved or restrained 
by the Statute of Frauds. Code, secs. 1545, 1546. I t  is true that in  
some respects equity follows the law, but never to the extent of aiding 
in  the consummation of an illegal, immoral or fraudulent contract. 
Lord Kenyon once said: "It is safest to preserve the ancient landmarks 
of the law," and Pearson, C. J., said,, "If the dividing line between 
law and equity be destroyed the science of law will be in  utter confusion, 
and no one will be able to see his way." Turfier v. Eford, 58 N. C., 106, 
was a bill to compel a conveyance on a par01 trust, but i t  appeared 
that the agreement was fraudulent and the Court declined interfering 
to compel a conveyance of the legal title. 

I n  Triplett v. Witherspoon, 74 N. C., 475, the Court said: "Equity 
will not interfere to set up any transaction founded in fraud; certainly 
not against a purchaser for value, but will leave the parties to their 
legal rights." 

In  Ellifigtom v. Currie, 40 N. C., 21, upon a bill to avoid a 
(540) deed made to defraud creditors the Court said: ((Equity will not 

interfere with the operation of the statute at the instance of either 
party to a fraudulent conveyance." 

I n  York v. Merritt, 77 N .  C., 213, the action was by the grantee against 
the grantor for possession of the land conveyed to defraud creditors. The 
Court said, "When the parties have united in  a transaction to defraud 
another or others, or the public, or the due administration of justice, or 
which is against public policy or cor~tra bonos mores, the courts will not 
enforce i t  against either party." Again in  the same case, 80 N. C., 285, 
290, i t  was held "that the plaintiff could recover (meaning in  a court of 
law) as they were i n  pari delicto and this Court (Equity) in the ex- 
ercise of its equitable jurisdiction, cannot interfere to give relief." 
8. v. Bevers, 86 N .  C., 588, was a case in which defendant perpetrated 

a fraud on the State by purchasing land which he knew had been pre- 
viously granted, and in the opinion Rufin, J., said on page 592, ('There 
is no principle better established than that it is the duty of every court 
to withdraw its countenance from every contract or other act, the di- 



rect object or probable tendency of which is  injurious to good morals 
or contrary to public policy." "No court will lend assistance to one 
who founds his cause of action upon an illegal act, to which he was 
himself a party. As soon as the court perceives that the action proceeds 
ex turpi causu and that the plaintiff's hands are polluted, i t  withholds 
its aid-not out of anv consideration for the defendant. but because jt 
will not, on the score of example and public policy, give countenance 
to such a plaintiff ." 

I n  Brookover v. Humt, v i j e t . ,  665 (Ky.), the court held, "A court 
of equity will not relieve the mortgagor from the consequences 
of his own fraudulent act, nor will it aid the mortgagee in  se- (541) 
curing him in the enjoyment of the property, when i t s  inter- 
pretation is necessary for that purpose. The mortgagee is left to his 
legal remedies." 

I n  Creath $0. Xims, 5 Howard (U.  S.), 204, the following explicit 
language is used : "The following principles of equity jurisprudence 
may be affirmed to be without exception: Whosoever would seek ad- 
mission into a court of equity must come with clean hands; such a court 
will never interfere in  opposition to conscience or good faith. A court 
of conscience touches nothing that is impure, and the answer to the 
party is-however unworthy may have been the conduct of your 
opponent, you are confessedly i r ~  pari delicto; and precisely, therefore, 
in the position in  which you have placed yourself, in that position we 
must leave you." 

We think all the cases cited can be reconciled with the foregoing 
general principles. We assume nothing unfavorable to either party 
except as it appears from the allegations and admissions. 

The complaint alleges that the mortgagors, Adrian & Vollers, are 
insolvent; that they executed their notes and mortgage for $90,000 to 
plaintiff, payable three years after date, bearing interest at  four per 
cent per annum. Would not a few such transactions 'close the doors 
of any bank in  the State? 

It also alleges that said mortgage was recorded in  five several counties, 
giving book and page in  each, but failing in each instance to state the 
day on which it was registered-alleging also that the mortgagee failed 
in business in less than four months and that the mortgagors on the day 

, after the bank failure conveyed all their property to defendant E. K. 
Bryan in  trust for their creditors. 

Now do not these badges of fraud disclosed in the complaint, with 
the positive allegations of fraud found in  the answer, and ad- 
mitted by the plaintiff for the purpose of this action, coupled (542) 
with the secret existence of the mortgage nearly four months 
and until the mortgagee itself is f ~ u n d  to be insolvent, all subject to 
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be explained and obviated of course by either party, present a question, 
to wit, the intent of the parties in  the execution of the notes and mort- 
gage proper to be heard by a jury upon the proofs? 

But i t  is urged that the creditors of Adrian & Vollers are not parties 
to this actiou and their rights cannot be considered. We answer that 
their trustee, E .  K. Bryan, is here resisting plaintiff's claim. But again, 
he is  a subsequent purchaser with notice, and that the Stat. Eliz., see. 
13 and 27, postpones his to the plaintiff's claim. We answer that those 
are legal questions to be tried by a coulft of law and a jury upon the 
evidence, specially as to the intentions of the parties, and that a court 
of equity is not concerned therewith, and will not extend its aid to 
either party, but leave each in  the full exercise of his legal rights as 
he may be advised. Then, in a case like the present, in  which oue 
party alleges fraud and the other admits it, this Court is asked by each 
party for equitable relief, but for reasons already stated we cannot 
extend i t  to either party. The demurrer is overruled and the cause 
remanded. 

Judgment reversed. 

AVERT, J. (dissenting) : I t  is the universal rule, to which the search 
to find an exception in cases adjudicated in  our own Court or elsewhere, 
will be in vain, that the grantor in  a fraudulent deed, whether i t  be 
absolute in  form or a mortgage, is not allowed in courts of law or equity 
to impeach his own conveyance for covinous conduct, in which he has 
been a participant and has been equally guilty. Such deeds are de- 

clared to be good inter partes in the sense that neither can ask 
(543) to set them aside for fraud, in  equity, because of the necessity, 

as a general rule, of disclosing his own turpitude, and in  law, 
because the grantor is estopped to impeach his own deed. This pro- 
position is supported by a consensus of opinion in  all courts that ad- 
minister the p~inciples of law and equity as derived from England. 
Brady v. Ellison, 3 N .  C., 348; Vick v. Plowers, 5 N. C., 321; Jackson 
v. ilfnrshall, ib., 323; Pinckston v. Brow%, 56 N.  C., 494; Powell v. 
fvey,  88 N .  C., 256; York v. Merritt, 77 N. C., 213; Same c.  Same, 
80 N. C., 285; Westfall v. Jones, 23 Barb., 9 ;  Brookover 1,. H w d ,  1 
Metcalf (Ky.), 665; Miller v .  iWarLle, 21 Ill., 152; Bispham Eq., sec. 
244; Swan v. Scott, 1 Serg. & R., 155; Evans v. Dravo, 12 Harris,-; 
Williams v. Williams, 10 Casey, 312. 

I n  York  v. Merritt, supra, at page 290, the Court say: "They are 
in pa?*; delicto and this Cowt i n  the erercse of its equitable jurisdic- 
tion cannot interfere to give relief.'' That was an action brought by the 
plaintiff for the possession of land, where the defendant sought to set 
aside the deed on the ground that i t  was intended as a mortgage, but 
was executed to defraud the defendant's creditors. The Court said (page 
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289) : "If the intent of the parties in  making the deed was to defraud 
the creditors of the defendant, it would make no difference whether the 
deed was intended as a mortgage or an absolute con~eyance." I n  the 
case of S. v .  Bevers, 86 N .  C., 588, this Court announced the general 
principle that where a plaintiff alleges an equity that entitles him to 
relief, without disclosing any turpitude on his part, then, prima facie, 
he is entitled to recover; but where i t  becomes necessary to state, as a 
par t  of this cause of action, that i t  originates in or is dependent upon 
the enforcement by the Court of an illegal or fraudulent contract the 
maxim ex t w p i  ~ C ( U S C C  "non witur actio applies, and the Court 
withholds its aid. Bispham Eq., sec. 248; Bonesteel v. Sullivan, (544) 
104 Pa., 9;  Gill v. Hewry, 95 Pa., 388; Bigelow Fraud, p. 206; 
Harris v. Leador, Cro. James, 270; Findlay u. Cooley, 1 Blackf., 262. 

Bigelow, in his work on fraud, pages 206 and 207, says: "And the test 
whether a demand connected with an illegal transaction is capable of 
being enforced has often been said to be, whether the plaintiff requires 
the aid of the illegal transaction to establish his case. If the plaintiff 
cannot open his case without showing that he has broken the lam, the 
court will not assist him. If, on the contrary, the plaintiff can establish 
his (p&ma facie) case without showing the illegality of the acts of 
the parties, he can recover. There is however, according to other Courts, 
a marked distinction between executed and executory contracts of a 
fraudulent character, where both parties are guilty. The principle 
is the same that the courts will not lend their aid. The executed con- 
tract must therefore stand executed, because the courts will not inter- 
fere; while the executory contract must fall for the same reason." 

"By common law (says Waite, Fraudulent Conveyances, see. 429, p. 
593) no person is permitted to take advantage of his own wrong. 
I n  such cases the doctrine in pari delicto applies and where property 
has been fraudulently conveyed to a grantee he will be permitted to retain 
it as against the grantor, not from any merit of his own but because 
the law will not lend its aid to a party seeking to set aside his own fraud- 
ulent act. So equity will not decree a specific performance of an 
agreement by a fraudulent grantee to reconvey the property to the 
debtor." 
by a fraudulent grantee to reconvey the property to the debtor." 

I n  Wil l iams  v. Will iams,  supra, it was held that "in a suit upon a 
mortgage against the administratrix of the mortgagor, the latter will 
not be permitted to set up as a defence that the mortgage was 
giren with the fraudulent intent of covering the property from (545) 
creditors in case of embarrassment of either of the parties to it." 

The doctrine, when fully and properly stated, is that whenever it 
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becomes necessary for either of the parties to an executed conveyance 
to invoke the aid of a court of equity on the ground that it mas ex- 
ecuted for a fraudulent purpose, in which i t  appears both were equally 
guilty participants, the court will refuse the aid asked and will leave 
the parties in  the same position as to the enforcement of their rights 
that they would have occupied had there been no disclosure of the fraud. 
I n  our case had not the defendant set up the fraud and asked the inter- 
position of the Court on that ground, the plaintiff having established, 
as Bigelom says, his p ~ i r n a  facie case without disclosing his guilt, was 
entitled to recover. To leave the bank as i t  stood before the court prior 
to the introduction of the fraudulent transaction, was to concede its 
right to a decree of foreclosure. The principle is substantially stated 
in  two cases relied upon by the plaintiffs' counsel on the argument. 
Bonesteel v. Sullivan, supra, and Gill v. Henry, 95 Pa .  St., 388. I n  
the former case (Bbnesteel v. S ~ ~ l l i v a n )  the court held that, the deed 
being good inter partes, a mortgagor could not defeat the recovery of 
the mortgage in a bill for foreclosure by disclaiming for the first time 
in  the answer a common intent of both parties to defraud other creditors 
of the mortgago,. I n  Gill v. Henry, mpra, the court declared that upon 
the same principle the mortgagor, where the mortgagee did not in his 
bill for foreclosure disclose the fraud, could not set up or prove on the 
trial an agreement between the parties, like that relied on in the answer 
here, that the deed should be withheId from registration in order to - 
defraud other creditors. 

"The person who attempts to cheat others has no right to complain 
if he himself is cheated." Maite, supra, p. 207. Adrian & Vollers 

(546) executed a contract upon which the plaintiffs have shown prima 
facie its right to the judgment demanded. The defence attempted 

to be set up by the assignee (who, as will presently appear, stands in  
the same relation to the plaintiffs as the assignor) involves the first 
averment of the turpitude, out of which no right can arise in law or 
equity. As i t  does not lie in his mouth, after taking with notice of the 
mortgage, to avail himself of such a plea, the Court must deal with the 
cause as though the fraud had never been mentioned. When Bryan, 
the assignee seeks to avoid the deed by showing its fraudulent character, 
he is confronted by the rule laid down in Ellington v. Curr-ie, 40 N. C., 
21, that a court of equity allows only creditors and not "the party or 
those claiming under him" to impeach them under 13 Elis. I t  is plain 
that, unless the assignee has some right conferred by statute, he stands 
moth in  a court of law and a court of equity in the shoes of his grantor 
or assignor, and is estopped both in law and in equity as effectually 
from impeaching the deed of his assignor as his own prior deed for the 
same property. 
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Turner v. Eford, 58 N. C., 106, relied upon by defendant's counsel, 
fails to come within the principle which is decisive of that at  bar, for 
the reason that there the heirs of Turner, who filed a bill to enjoin the 
execution of a writ of possession, claimed under no deed; but the heirs- 
at-law of Eford had recovered upon the conveyance to their ancestor in 
an action of ejectment. They were not precluded as are Adrian & 
Vollers and their assignee by their own deed or their answer, from 
setting up and proving the fraud. Having the right to avail themselves 
of that defence, when the allegations of their answer were admitted, the 
Coupt of equity left the parties as they stood-the defendant with 
judgment for possession and a writ in  the hands of the Sher- 
iff. The confusion that seems to have arisen about the appli (547) 
cation of the principle to actions for foreclosure, seems to be due 
to the erroneous idea that either party forfeits his claim to relief by 
simply going into equity, when in reality a party is entitled to demand 
any judgment in  law or equity to which he can establish his right with- 
out relying upon the fraud as a ground of the relief sought. 

The only remaining question is whether he is at liberty to attack as a 
purchaser under 27 Elizabeth. The statute (Code, sees. 1545 and 1546) 
which are substantially the same as 13 and 27 Elizabeth, except that 
the Act of 1860 so amended the latter as to limit its operation to pur- 
chasers both for full value and without notice, give to creditors of 
bargainors or mortgagors, and purchasers of their interests, but not 
to the bargainors or mortgagors themselves, the right to impeach 
conveyances on the ground that they were executed to hinder, delay 
or defeat or defraud creditors or such purchasers. The controversy is 
narrowed down therefore to the question whether E. K. Bryan, the 
assignee, is a purchaser for value and without notice of the claim of 
the plaintiff under the older conveyance. None of the creditors are 
parties, though they might have been made or might have asked to be 
made defendants in  the cause. I t  may be true that the rule defining 
the relative rights of mortgagor, mortgagee and trustee or assignee of 
the equity of redemption, has been somewhat modified by recent de- 
cisions of this Court. Wallace v. Cohen, 111 N .  C., 103; Southerland 
u. Prernont, 107 N.  C., 565; Cowen, v. Witherow, 112 N.  C., 736. But  
the doctrine that such an assignee in a general deed to secure creditors 
is "a purchaser within 13 and 27 Elizabeth" and takes subject only 
to such equities as attached to or bound land in the hands of the debtor, 
has remained undisturbed since i t  was first formally announced. 
Potts v. Blaclcwell, 56 N.  C., 449; Small v. Xmall, 74 N. C., 16;  (548) 
Wallace v. Cohen and Southerland v. Fremont, supra; Brem v. Lock- 
hart, 93 N.  C., 191; Branch v.  Griflin, 99 N. C., 173. I f  Bryan is to 
be deemed a purchaser subject only to the restriction mentioned, what 
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esuperior equities to those of the creditors, whom he represents, are 
shown to have attached before the conveyance to him? The averments 
of the answer being admitted by the demurrer, the bank cannot be 
deemed to have acquired any equitable rights either as against creditors 
or such purchasers by the covinous conspiracy to give to Adrian & Vol- 
lers a false credit and then to deprive those, who should fall into the 
trap, of the right to sabject the property, which was the basis of the cred- 
i t  exended to them. Some more rigid rule than any founded upon the 
benign principles of equity must be invoked in order to postpone the 
claims of these creditors, represented by Bryan, to those of the  plaintiff^, 
admitted to have been acquired, if at all, by a conveyance intended 
by both parties to perpetuate a gross fraud upon the rights of subsequent 
purchasers as well as subsequent creditors. 

But however reprehensible i n  any aspect, and violative of the rights 
of the creditors represented by Bryan, the admitted covinous arrange- 
ment between the bank and the defendants Adrian & Vollers may have 
been, we find a difficulty that seems insuperable, in  the way of con- 
ceding to him as subsequent assignee the right to attack the mortgage 
deed. Bryan admits in  his answer that i t  was "registered on 19 June, 
1893, and that the deed of assignment is correctly set out in the com- 
plaint where plaintiff alleges that it bears date 20 June, 1893." The 
mortgage deed having been registered on the day before the deed of as- 

signment was executed, Bryan a s  assignee took with constructive 
(549) notice of it and of everything contained i n  it. Robilzson v. Wil- 

loughby, 70 N.  C., 358; Parker v. Banks, 79 N.  C., 480; Wharton 
v. Boore, 84 N.  C., 479; 2 Porn. Eq. Jur., sec. 692; ib., sec. 665 (4). I n  
Triplett v. Witherspoon, 70 Tu'. C., 589, Pearson,, C. J., cites Hiatt v. 
Wade, 30 N. C., 380, and quotes from the opinion of Rufin, C. J., as fol- 
lows: 'The statute, 27 Eliza., enacts that conveyances of land, made 
with intent to defraud purchasers shall, only as against purchasers for 
good consideration, be void. Under that act i t  was of course held that no- 
tice of the fraudulent deed did not impeach the title of the purchaser, be- 
cause the bad faith of the deed vitiated it, and with the notice of the 
deed the purchaser had also notice of the fraud. But the Legislature 
thought proper in 1840 to alter the law and declare that no person 
shall be deemed a purchaser within the meaning of the former act, 
unless he purchase the land for full value thereof without notice at 
the time of his purchase of the conveyance alleged by him to be fraudu- 
lent." TripZett v. Witherspoon, 74 N.  C., 475. 

The distinction which the learned counsel for the defendants attempts 
to draw between the rights of the assignee in a court of law and in  a 
court of equity, has not been recognized by this Court. The rule as 
laid down in  a court of equity i n  Ellington, v. Currie, 40 N .  C., 21, 
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and as applying to cases where such relief if asked under the Code 
practice in Y o r k  .c. Herri t ,  supra, is, that not only are parties estopped 
from attacking their own deeds as fraudulent, but those i n  privity 
or holding under them, which is a synonymous expression, are also as 
fully concluded as the grantor. Bryan, assignee, claims title to the 
equity of redemption by virtue of the deed from Adrian & Vollers, 
and therefore comes within the gener a1 rule in  courts of law and Equity, 
unless such deeds are declared void as to him by the statute 
(Code, see. 1546). We have seen that he is not by the statute (550) 
chaser as can claim the right to attack under that section. Hav- 
ing taken "before and at the time of purchase" with notice of the mort- 
gage deed, i t  is clear then that Bryan is not at liberty to impeach it. 

The other creditors secured by the assignment not being pakies, we 
think there was no error in  granting the decree of foreclosure. Why they 
have not been made parties to this cause, or have not instituted another 
suit, we are not inf&ed. Unless the admission of the allegations of 
the answer by demurrer was merely a pro forma act, intended to raise 
the question, i t  would seem that the mortgage deed might have been 
successfully assailed by them, either as defendants in this or plaintiffs 
in  an independent action. 

Cited:  C a v  v .  Coke, ante, 250; Minning Co. v. Smelting Co., 119 
N.  C., 418; Taylor v. Lauer, 127 N.  C., 162; Observer Co. v .  Little, 175 
N .  C., 44. 

UNITED STATES NL4TIONAL BASK OF NEW YORK v. S. P. McNAIR. 

Action om Note-Bilk and Notes-Commercial Law Se t  off-Endorsee. 

1. An endorsee of negotiable paper for value before maturity, without notice 
of any infirmity, takes i t  clear of all equities and defences between 
antecedent parties, excepting, only. (1) when, by statute, the paper is 
void in whole or in part from its inception; and (2) when the original 
consideration of the paper is illegal or fraudulent. 

2.  One who purchases for value before maturity and without notice of any 
set-offs, several notes. paying one-half of their aggregate face value 
and giving credit to the endorser for the other half, holds all the notes 
free from any right of set-off in favor of the maker as to any remaining 
unpaid. 

3. In such ease, the fact that the purchaser of the notes may have sued and 
recovered on part of them, does not deprive him of the character of a 
purchaser for value so as to let in the right of set-off as to the others. 
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4. If a note is not void, illegal or fraudulent, the endorsee who takes it be- 
fore maturity, for value and without notice, gets the title free from all 
equities, regardless of how much or little he mag have paid for it. 

ACTION, tried before his Honor, George 15. Brown, and a jury, at 
April Term, 1894, of NEW HANOVER. 

The following issues were submitted to the jury: 
''1. I s  the defendant indebted to the plaintiff; and if so in what sum? 
"2. I s  the note sued on in this action subject to the set-off pleaded in  

the answer ?" 
The plaintiff offered in  evidence a note for the sum of $2,500, 

dated 21 November, 1891, and due thirty days after date, executed by 
the defendant, to the First National Bank, of Wilmington, N. C., en- 
dorsed to the plaintiff by said First National Bank before maturity. 
The defendant denied that the plaintiff was a purchaser for value of 
the said note. The defendant introduced as witness in  his behalf Asa 
Walker, who testified as follows: 

"I was corresponding clerk of the First National Bank before its 
failure. Our correspondent in New York was the plaintiff. The First 
National Bank repeatedly sent the plaintiff notes for rediscount. The 
note sued on was endorsed to the plaintiff, and sent on for rediscount 
with a batch of other notes, aggregating $17,000, on 21 November, 
1891. These notes were all discounted by the plaintiff, and reported in 
the account current furnished us by the plaintiff under date of 23 
November, 1891." 

The notes so sent are described in a letter from the plaintiff to the 
First National Bank dated 23 November, 1891, and marked "Exhibit 
A." (Said letter put in  evidence.) The account current furnished to 
the First National Bank by the plaintiff for the month of November, 

1891, was also put in  evidence by the defendant. Telegram dated 
(552) 25 November, 1891, signed H. M. Bomden, to the plaintiff, was 

also put in evidence. The telegram stated. "First National Bank 
of Wilmington has suspended until further notice." Also telegram 
from the defendant to the plaintiff, dated 27 November, 1891. The 
telegram stated, "Deposits in  First National Bank to set-off note favor 
Bowden cashier. Can you return note to Bank?" was also put in  evi- 
dence, the said telegram being a night message. 

S. P. McNair testified as follows: "When the First  National Bank 
failed on 25 November, 1891, I had on deposit in  said bank, subject to 
check, $2,683.01." 

J. G. Boney was also called as a witness by the defendant, and the 
defendant offered to prove by this witness that a note of Boney & Har- 
per's, for the sum of $5,000, was one of the notes in the batch of notes for 
$17,000 endorsed by the First National Bank of the plaintiff at  the same 
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time with the note in  suit, and which was sent to the plaintiff on 21 No- 
vember, 1891, fo l  rediscount, and was discounted, that suit had been 
brought by the plaintiff, and since suit had been brought they had paid 
thereon into court for the use of the plaintiff the sum of $1,900. This 
evidence was excluded by the court upon the plaintiff's objection, and the 
defendant excepted. This was offered as tending to show that the plain- 
tiff had received back a part of the money which i t  had paid out on these 
notes and is not a purchaser for value. 

The defendant offered to prove that there was a note of Morris Bear 
& Bro., for $2,000 also rediscounted in  the same batch of notes of 23 
November, 1891; that said note was sent out for suit, and suit brought, 
and i t  was paid. 

This evidence was also excluded, and the defendant excepted. The 
court instructed the jury that they should answer the first issue 
-$2,500, with interest a t  the rate of 8 per cent per annum (553) 
from 24 December, 1891, till paid; and answer the second issue, 
"No." 

The jury having returned their verdict in accordance with his Honor's 
instructions, judgment was rendered as stated in the record. 

The defendant moved for a new trial, and appealed from the refusal, 
assigning the following errors : 

"1. For  that his Honor excluded all the evidence tending to show that 
the plaintiff had receired back part of the money i t  had actually paid on 
the discount of the notes, and was not a purchaser for value." 

Motion overruled. Appeal. 
The defendant assigned as error on appeal the excluding by the court 

of all the testimony tending to show that the plaintiff had received back 
a part of the money which it had actually paid out on the batch of notes 
referred to and was not a purchaser for value. 

Exhibit "A" was as follows: 

NEW YORK, 23 November, 1891. 
WM. S. O'B. ROBINSON, Receiver. 
H. M. B. &c., 

Wilmington, N. C. 

We have this day discounted the following notes contained in  your 
favor of the 21st inst., and proceeds of same placed to yonr credit, 2s 
follows : 
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(554) 
. . . . . . .  Boney & Harper, due 12 Dec. '91 ..$ 5,000 $15.83 

. . . . . . . . . .  McNair & Pearsall, due 22 Dee. '91 5,000 24.17 

. . . . . . . . . .  46. Bear & Bro., due 24 Dee., '91 2,000 10.33 
. . . . . . . . . . . . .  S. P. McNair, due 24 Dec., '91 2,500 12.92 

. . . . . . . .  B. F. Mitchell & Son, due 23 Dec., '91 2,500 25.42 
-- 

. . . . . . . . .  Amount of notes $17,000 
. . . . . . . . .  Less discount at  6 per cent 88.67 

. . . .  Proceeds, $16,011.33 
JOHN J. MCAULIFFE. 

S .  C. Weil and Shephird & Busbee for plaintif. 
George Rountree for defendant. 

CLARK, J. The familiar general rule is that an endorsee of negotiable 
paper, for value, before maturity, without notice of any infirmity, takes 
it clear of all equities and defences between antecedent parties, and is 
of course entitled to recover the full amount of the same, according to 
its ten'or. The exceptions to this rule are:  1. When by statute the 
paper is void in  whole or in part from its inception as for usury. I n  
such cases it is void to the same extent into whosesoever hands i t  may 
pass, even if acquired before maturity, for value and without notice, 
and the sole remedy of the holder for the deficiency is against the en- 
dorser. Ward v. Sugg, 113 N. C., 489, and cases there cited. 2. Where 
the original consideration of the paper is illegal or fraudulent, or i t  
is taken as collateral security, the right of recovery is restricted to 
the consideration actually paid by the endorsee before notice of the 
fraud (Dresser v. Missouri, 93 U. S., 95) or the amount of the debt 
to which i t  is collateral. l ierr v. Cowen, 17  N. C., 356. But the ex- 

ception does not extend further, not even to cases where the note 
(555) was issued without any consideration, though it may be pur- 

chased by the endorsee for less than its face. Daniel v. Wilson, 
21 Minn., 530. These propositions are also sustained (among a wealth 
of authorities) by 1 Daniel Neg. Inst. (4  Ed.), section 758 and 758b, 
Allaire c. Hartshorn, 1 Zabriskie, 663; Stalker v. McDonald, 6 Hill, 
93 ; Edwards v. Jones, 7 Car. & P., 633 ; Williams v. Huntington, 6 Am. 
St., 477; Cromwell v. County of Sac., 96 U.  S., 51; Hubbard v. Chapin, 
2 Allen, 328. Still less does the exception extend to a case like the 
present, in  which there was neither fraud nor illegality, and where the 
note was executed for full consideration and endorsed to the plaintiff 
before maturity, without notice of set-off, and upon payment of half 
the purchase money, credit for the balance being entered on the books 
subject to check by the endorser. To so extend the exception would not 
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only be without precedent, but would impair the freedom of transfer 
and negotiability which is the distinctive feature of commercial paper, 
by means of which so large a part of the business of the world is trans- 
acted. Could the maker, after rediscount of this paper, by notifying 
the endorsee that he held a set-off against his note, have prevented the 
endorser from having its checks for the unpaid balance paid by the 
endorsee? And wherein does the endorser's insolvency extend the 
maker's rights in  this regard? Has not the receiver the same right to 
check out this balance that the endorser would have had, if it had re- 
mained solvent? But where there is fraud, i t  is different, and the en- 
dorsee could not have paid the endorser's check for the balance after 
notice. Indeed the same contention as in this case was presented 
and passed on in  Bank: v. McNair, 114 N. C., 335, which concerned 
this same transaction, and is between the same plaintiff and one of 
the defendants in  that action. 

There were five notes aggregating $17,000, endorsed at  the 
scme time by the First National Bank of Wilmington to the (556) 
plaintiff and rediscounted by it. I n  the trial of this action, 
which is brought on one of said notes, the defendant offered evidence 
to show that the plaintiff had recorered on two others of this batch 
of notes $3,900, "as tending to show that the plaintiff had recovered 
back a part  of the money which i t  had paid out on these notes, and 
is not a purchaser for value." As the plaintiff paid $8,102 in cash 
on the purchase of said notes, besides giving the credit for the balance 
(after deducting discount), the evidence would not in any view have 
shown that the plaintiff was not still a purchaser for value. If there 
was part payment the title to the paper passes to the purchaser where 
there is 110 fraud, while, if there is fraud, it does not, and the endorsee 
is only entitled in equity to the payment he has made before notice 
of the fraud. The plaintiff has a right, as such purchaser, to collect in 
full all five of the notes, in which event it will owe the First National 
Bank the $8,808 placed to its credit by reason of the balance due on the 
purchase of said five notes, but should there be a deficiency in collecting 
the full amount of all the notes, the plaintiff might off-set such deficiency 
upon the $8,808 to the credit of the Wilmington Bank; for, by the matur- 
ity of the notes without payment, the plaintiff holds a liability against 
the First National Bank of Wilmington for $17,000 and interest. The 
$8,102 in  cash, and the credit of $8,808, were on no particular note but 
on the rediscount value of all five. There is no principle of law that 
the collection of the notes the plaintiff may be persuaded to sue on 
first, will exonerate the other notes and enable the makers of the other 
notes thereupon to plead against the endorsee any sets-off they may hare 
ngai1)st the payee. Such rule will make the rights of parties depend, 
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(557) not upon .the equal and impartial application of the princi- 
ples of law to all five notes, but upon the election of the endor- 

see as to which notes he will be pleased to exhaust first. The plaintiff 
holds all the notes without liabilitl for sets-off, and any surplus it may 
collect over and above the cash paid the Wilmington Bank, discount and 
interest added, will go to the First National Bank of Wilmington to 
be disbursed in the settlement of its liabilities. 

The unpaid purchase money is due the endorser, and not the makers 
of the note. As to such unpaid balance, there is the right of set-off as 
between the endorsee and endorser, but not between the endorsee and 
maker, unless the note is void, illegal or fraudulent. The hardship of 
the defendant in  this case, in not obtaining his set-off, is no greater than 
in  any other case, where a note (as to which there is no fraud or illegal- 
ity) is assigned before maturity and for value and without notice, 
though the maker holds sets-off against it. 

I t  can make no possible difference to the maker whether the endorsee 
paid full value or less, or whether the payment was all cash or partly 
credit. I f  the note is not void, illegal or fraudulent, the endorsee who 
takes it for value, before maturity and without notice, gets the title free 
from all equities, no matter how much he pays. On the other hand, 
though he pays f ullvalue in cash, he will still be liable to equities, if 
he did not take before maturity, for value and without notice. These are 
the three requirements to protect the holder of negotiable paper, and 
there is no precedent or reason to add as a fourth that the amount 
must be paid in  cash, to the full amount agreed to be paid. 

No  Error. 

Cited: Faison v.  Grandy, 126 N. C., 830; Bunk v. Walser, 162 
X. C., 62. 

DDSCAN ;\I. TVILLIBMS r. THE SOUTHERN BET,L TELEPHONE AND 
TELEGRAPH COMPAKP. 

Action for Damages-Practice-Removal of Cause-Ju%dictio?i- 
Evidence-Master and Servant-P?incipal and Agent--Declaration 
of Servant. 

1. An application for removal of a cause from a State to  a Federal Court 
on the ground of local prejudice must be made to the Federal. and not to 
the State Court. 

2. Where the ground for removal of a cause from the State to the Federal 
Court is diversity of citizenship, the application must be made to the 
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State Court, and at the term at which the answer should be filed; other- 
wise, the right to removal is forfeited. Hence, where the answer should 
have been filed at April Term of a court, which adjourned a wesk earlier 
than the time allowed by law, and an answer filed on the 15th of June 
following was treated as if filed in time, ,an application to remove made 
at the time of actually filing the answer, was too late. 

3. In the trial of an action against a corporation for damages for personal 
injuries sustained by the plaintiff through the negligence of defendant's 
servant, evidence of an admission by defendant's gcneral manager made 
after the injury occurred, that the person who caused the injury was 
a servant of the defendant, is inadmissible. 

4. If two witnesses testify to the same state of facts, but the evidence of 
one is competent and the other is not, the party against whom the evi- 
dence is given is entitled to a new trial because the court cannot know 
which witness the jury believed. 

ACTION for alleged injury to the plaintiff, sustained through the 
negligence of defendant, heard before Boykin,  J., at September Term, 
1894, of NEW HANOVER. Summons issued on 1 March, 1894, return- 
able to April Term, 1894, of NEW HANOVER. This Court, according 
to law, should have commenced on 15 April, 1894, but owing to the 
absence of the Judge i t  did not in  fact commence until the 
17th, and adjourned on the evening of the 20th. Plaintiff filed (559) 
his complaint on 17 April, and defendant on 15 June, 1894, 
filed an answer and a petition and bond for removal to the Circuit 
Court of the United States for trial, and at September Term, 1894, 
of New Hanover Superior Court, moved for an order of removal to 
said Circuit Court. This order was refused and defendant excepted 
and assigns this refusal to remove as one ground of error i11 this ap- 
peal. 

The nlaintiff was introduced as a witness in his own behalf and 
was allowed to testify under the objection of defendant, that "I saw 
the darkey after I was hurt. I do not know his name, and did not 
know then in  whose employ he was. I found out, Mr. Coghill told 
me, that the darkey was one of the company's servants, working for 
them at the time." Defendant excepted. I t  was admitted that Coghill 
is the local manager in  Wilmington of the defendant company, which 
is a foreign corporation. There were some ocher exreptions, but a 
consideration of these t ~ o  will dispose of the case on appeal. 

A. &I. Waddell  and N.  J .  Rouse for plaintiff. 
Jones & Til let t ,  Xhepherd & Busbee and Iredell Meares for defendant. 

FURCHES, J. (after stating the case) : We do not think the de- 
fendant's first exception, based upon the refusal to remove the case to 
the Circuit Court for trial, can be sustained. I n  defendant's applica- 
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tion to remove the case two grounds are alleged: First, A diversity of 
citizenship-that plaintiff is a citizen of North Carolina, and the de- 
fendant a citizen of New York; and Secondly, The ground of local 
prejudice. 

This ground of local prejudice should have been made to 
(560) the Circuit Court, if made at all. The State Court had no 

right to entertain or consider a motion for. removal, based upon 
this ground. Blackwell v. R. R., 107 N. C., 217. The State Court 
had the right to grant the motion upon the ground of diversity of 
citizenship, if i t  had been made in apt time, that is during April Term, 
1894, of the Superior Court of New Hanover. This was not done. 
The term of the court ended on the evening of 20 April, and the de- 
fendant's petition and bond for removal were not filed until 15 June  
following. By this delay, the defendant forfeited all rights it may 
have had to removal, and indeed the court lost its power to make the 
removal. 2 Foster Federal Practice, section 385, p. 823; Pul lman  
Palace Car Co. v. Speck ,  113 U. S., 925 (Coop. Ed.) and cases cited. 

The learned counsel for defendant contend that as the April Term of 
New Hanover Court closed a week earlier than the time allowed by 
law, and as the defendant filed an answer on 15 June, which was after- 
wards treated as an answer, the time for making the motion to remove 
was extended, and defendant's application was in  time, and they cite 
the case of Wilcox  v. Insurance Co., as authority for this contention. 
This opinion is by J u d g e  Sirnonton, for whose opinions this Court 
has very great respect. But it is not of that class of cases that we would 
feel bound,to follow, unless we find i t  sustained by reason and pre- 
cedent. Judge  S imonton  admits that there are quite a number of 
cases that appear to differ with this opinion of his, and that as many 
as two opinions of other Circuit Cdurt Judges are directly in point 
against this opinion. But this case of J u d g e  Sirnowton is not i n  
point,, and our opinion in this case is not in conflict with the opinion 
of Judge  S imonton ,  60 Fed. Rep., 929. I n  that case, there was an 

order of court extending the time for defendant to answer for 
(561) 20 days. And defendant's application to remove was made 

within this 20 days, and he puts his order to remove upon that 
ground. I n  our case, there is no order of court extending the time for 
defendant to answer. And therein is the distinction between that case 
and our case. 

But W i k o x  v. Jnsurance Go., supra, is directly iri conflict with 2 
Foster Fed. Pr., secs. 3 and 5, p. 823, and with the decision of the 
Supreme Court of the United States. P u l l m a n  Car  Co. v. iSpect, 
supra. 

Rut the evidence of plaintiff that ('I found out afterwards, Mr. Cog- 
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hill told me, that the darkey was one of the company's servants, work- 
ing for them at the time," was incompetent and should have been re- 
jected by the court upon the objection of defendant. 

This was a statement made by Coghill some months after plaintiff 
received the injury complained of-was not part of the res gestae and 
was therefore incompetent. The fact that Coghill was the general 
manager of the defendant makes no difference. H e  was still but an em- 
ployee of the defendant, and not the defendant; and any statement of 
his that was not a part of the res gestae was but hearsay and incom- 
petent. Rumbough v. Improvement Go., 112 N.  C., 751; Southerland 
v. R. R., 106 N.  C., 100; Edgerton v. R. R., 115 N. C., 645; Brunch v. 
R.R.,88 N.C.,573;Smithv. R. R . , 6 8 N .  C.,107. 

This testimony of plaintiff was directly in point upon the main 
issue, submitted to the jury, and entitled the defendant to a new trial, 
unless the error of the court in  admitting this evidence is cured by 
the affidavit of defendant, which was put in evidence by plaintiff, and 
this is the contention of plaintiff. 

I f  two witnesses testify to the same state of facts, but the evidence 
of one is competent and the other is not, the party against 
whom the evidence is given is entitled to a new trial because (562) 
the Court cannot know which witness the jury believed. 8. v. 
AlTen, 8 N .  C., 6, But plaintiff insists that this case is different from 
S. v. Allen, supra, and that class of cases. That here, the affidavit is 
the declaration of defendant and the jury is bound to believe it. The 
Court agrees with the plaintiff as to this proposition of law. And 
this brings us to the consideration of the admissions contained in the 
affidavit. I f  they are the same as the declarations of Coghill, testified 
to by plaintiff, or as full and direct as the declarations of Coghill, 
though not in the same terms, then it seems that the error of the court 
in  admitting Coghill's declarations would be cured. 

At first, the writer of this opinion was of that opinion. But upon 
a more careful examination and comparison of the affidavit and the 
declarations of Coghill, tesified to by plaintiff, I am of a different 
opinion. Then we do not think the admissions in the affidavit are 
equivalent to the declarations of Coghill, as testified to by the plaintiff; 
and in  fact upon an  examination o f  the Judge's charge, we find that 
he does not refer to the affidavit i n  any manner whatever; but the 
attention of the jury is specially called to the declarations of Coghill, 
in  the following language: "As to the fact that the poles at the inter- 
section of the streets where the accident is alleged to have occurred, be- 
longed to the defendant company, Coghill, who was agent and representa- 
tive of the company, admitted to the plaintiff, in a conversation subse- 
quent to the accident, that the party employed in the arrangement of the 
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glass insulators was a servant of the defendant company." Upon this 
instruction, specially calling the attention of the jury to the declarations 

of Coghill, telling them that Coghill "admitted that the party 
(563) cmployed was a servant of the dcfend~nt  compasy," we cannot 

say that the declarations of Coghill did not influence the verdict 
of the jury. Indeed we think i t  most probable they did. 

We considered the question of removal because, upon awarding a 
new trial, that question would be the first to present itself, and there- 
fore should be disposed of. 

New Trial 

C i t e d :  Howard v. R. R., 122 N .  C., 950; Neal  v. R. R., 126 N. C., 
641; Summerrow v. Branch, 128 IT. C., 208; M0rga.n v. Benefit  Soc., 
167 N .  C., 265; Pat temon 1;. Lumber  Co., 175 N .  C., 92; Lumber  Co. 
v. Amok?,  179 N .  C., 277. 

WILRIIR'GTON, OKSLOW AND EAST CAROLINA RAILROAD COMPANY 
COMMISSIONERS O F  ONSLOW COUNTY. 

County  Xubscription to  Rail~oads-County Bonds-EZectiom-Duty of 
County  Commissioners. 

1. In submitting to the vote of the electors of a county the question of sub- 
scription of county bonds in aid of a railroad, a substantial compliance 
by the county commissioners with chap. 233, Acts of 1885, as amended 
by ch. 89, Acts of 1887, is sufficient, if there be no fraud. 

2. Where, at such election, a majority of the qualified voters of the county 
vote for the subscription it is the duty of the county commissioners to 
issue the bonds. 

ACTION commenced 7 March, 1893, in  ONSLOW, and removed there- 
from on notice of the plaintiff to and tried before B o y k i n ,  J., and a 
jury, at November Term, 1894, of LENOIR. The object of the action 
and the contentions of the parties are set out in the opinion of 
Associate Justice Purches. On the trial the plaintiff submitted to a non- 
suit in deference to ths opinion of his Honor that, on the evidence, the 
plaintiff could not recover, and appealed. 

(564)  

A. M.  Waddel l  and N.  J .  Rouse for plaintiff. 
M. de W .  Stevenson for defendant. 

FURCHES, J. This action is for t: mandamus to compel defendant 
to issue to plnintiff $30,000 in coupon bonds, under ~ a m s  1885, ch, 
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223, as amended by Lams 1881, ch. 89, in which plaintiff contends 
that defendant submitted the question under said Acts to the qualified 
voters of Onslow County, and that a majority of the qualified voters 
of said county voted i n  favor of "subscription," thereby authorizing 
and making it the duty of .defendant to issue said bonds to plaintiff. 
This demand is resisted upon the ground that plaintiff has no right 
to said bonds, and that defendant is not authorized to issue the same; 
and defendant alleges that the election held on 24 January, 1888, was 
irregular, in  that, the Act of 1887 required said election to be held 
within 40 days, which was not done. That i t  does not appear that 30 
days' notice of said election was given, as the law required. That a 
new registration was ordered, which was contrary to law and there- 
fore void. That a majority of the qualified voters of Onslow did not 
vote to issue said bonds, and if they did so vote, it has never been so 
declared by defendants, and they now refuse so to declare, and to issue 
said bonds. 

I t  is too clear for argument that defendant has no authority to issue 
the bonds demanded in plaintiff's complaint, unless a majority of the 
qualified voters of Onslow County have, by their vote given, in pur- 
suance of law, authority to defendant to do so. Const. N. C., Art. QII, 
see. 7. And on the other hand i t  seems clear to us, that if a majority 
of the qualified voters of said county, at an election held under and 
pursuant to law, have voted for the issue of said bonds, then 
it is the duty of defendant to issue the same, and the Court will (565) 
compel defendant to do so. 

Then it is  not denied that the Acts of 1885 and 1887, supra, author- 
ized the holding of an election, and it is not denied that an election was 
held under said Acts for the purpose of determining the question whether 
said bonds should be issued or not. This much is undisputed ground. 

But defendant says, although this is true, that said election was held 
in pursuance of said Acts, it was not held according to the requirements 
of said Acts. That said Acts required that said election should bo 
held within forty days from the date of the order of defendant, calling 
the same, and this election was not held within forty days from the 
date of the order of defendant, calling the same, and is therefore void. 

But plaintiff in  reply to this says that time was not of ilie es- 
sence ; that being the will of qualified voters, and where i t  is not shown 
that there was fraud or design in  postponing the election, i t  will not 
vitiate or make the election illegal and void. 21 Mich., 324; 14 Barb., 
259; 23 Ill., 437. That the time mentioned in the act was not manda- 
tory, but only directory. Grady v. Commissioners, 74 N .  C., 101. 

. But defendant says, if said election is not void for the reason that 
it was not held within the time mentioned, there was a new regis- 
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tration of voters ordered, which vitiates and renders said election void, 
and cites Smith v. Wilmington, 98  N .  C., 343. But, upon examination 
of this case, we find i t  is put expressly upon the charter of Wilmington, 
which provided that there should not be a new registration of voters 
ordered oftener than once in every two years. And i t  was shown 
there had already been one registration during that year. While the 

general law, Code, sec. 2675, which applies to the case now 
(566) under consideration, expressly provides that the county com- 

missioners may order a new registration before any election; and 
Chief Justice Merrimon so states in  his dissenting opinion in the case 
of Smith v. Wilmington, supra. 

But defendant again says, it is not shown that said election had been 
advertised for thirty days, as the law requires. But when defendant 
admits there was an election held under defendant's directions and 
management, the law will not be so unjust to defendant, as to presume 
that defendant did not perform the duties required by law. But on 
the other hand it will presume it did its duty. 

But defendant again says, if said election is not void for any of the 
reasons above stated, i t  was necessary that the commissioners should 
pass upon and declare the result of said election; that this has never 
been done, and they do not propose to do so, and cite Claybrook v. 
Commissioners, 114 N .  C., 453, as authority for this position. But, 
upon examination of this case, we find that i t  holds that if the commis- 
sioners had declared that a majority of the qualified voters of the town 
had voted for the subscription, bonds had been issued and gone into 
the hands of innocent purchasers for value, the town would have been 
bound to pay them, though in fact a majority of the qualified voters 
had not voted for the subscription. But i t  does not hold that because 
the commissioners had not declared the result showing that a majority 
had voted for subscription, the election was void. But, that the com- 
missioners having failed to declare that a majority had voted for 
thetsubscription, left i t  an open "question for the jury to determine" 
upon the evidence. And this case brushes away the straws, such as 
that the election was held on the 30th and reported on the 3d, that they 
voted "for subscription," and "against subscription," instead of voting 

"subscription" and "no subscription," as provided in the Act 
( 5 6 7 )  authorizing the election; and that the petitioners styled them- 

selves "voters and tax-payers" instead of "residents and tax- 
payers" as, provided in  the Act; and take3 a broad, catholic view of 
the whole matter, which goes to the merits of the controversy. 

Suppose then we m7ere to try the question as to whether a majority 
of the qualified voters of Onslom County voted for this subscription,. 
what would necessarily be the result? The plaintiff, upon this point, 
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introduced the following evidence without objection: "The record of 
the officer of register of deeds of Onslow County, showing the vote o f .  
the different precincts, tabulated result, etc., of said election held on 
24 January, 1888, as follows:-Election held 24 January, 1888, for 
subscription or no subscription for Wilmington, Onslow & East Car- 
olina Railroad." 

" T o  the Board of Canvassers or the Clerk of the Superior Court of 
Onslow County:  Abstract of votes cast at an election held for, and 
chapter 233, Laws 1885 (giving returns from each precinct, aggregating, 
for subscription 935, no subscription 345, with registered voters 1648)." 

"To the Board of Commissioners for Onslow County: Having opened, 
canvassed and judicially detwmined the original returns of the election 
in the setera1 precincts in  the county, held as above stated, do hereby 
certify as Chairman of said Board that the above is a true abstract 
thereof, and contains the number of said ballots cast in  each precinct 
for subscription and no subscription, and the number of votes given in 
said election for the said purpose, 26 January, 1888. (Signed E. L. 
Frank, Jr., Chairman Board County Canvassers; Hill  King, Secre- 
tary, et  al.) I hereby certify that this is a true copy of the original 
filed in the offic? of the Clerk of the Superior Court of Onslow County, 
North Carolina. (Signed E. L. Frank, Jr., Chairman Board County 
Canvassers.) I t  is admitted that said election was held on the 
24th January, 1888." (568) 

And the defendant introduced no testimony. Now i t  seems 
to us that i t  was the duty of the Judge trying the case to have instructed 
the jury that if they believed the evidence, to find the second issue 
'(Yes." 

This is assuming that the commissioners had not declared the result 
of the election of the 24th of January, 1888, and that the case was being 
tried upon the evidence, under the law as declared in  the case of Clay- 
brook v.  Commissioners, supra. But i t  appears to us that a reasonable 
and fair construction of this evidence shows that the vote was can- 
vassed, the result ascertained and declared, showing that a majority 
of the registered voters of said county had voted for subscription, and 
that a majority of the registered voters wa? a majority of the qualified 
voters of the county. Southerland v.  Goldsboro, 96 N. C., 49. 

We think the object of all elections is  to ascertain, fairly and truthfully 
the will of the people-the qualified voters. That registration, notice of 
elections, poll-holders, judges, etc., are all parts of the machinery pro- 
vided by law to aid i n  attaining the main object-the will of the voters; 
and should not be used to defeat the object which they were intended 
to aid. This being so, i t  is held that a substantial compliance with 
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the provisions of the statute, under which the election is held, is suffi- 
cient. 

We have treated this case as if the plaintiff was a tax-payer, or some 
one interested in defeating the result of this election. And we 

(569) have been showing i t  mould be valid against the attacks of such 
parties. But that is not the case here. The plaintiff is trying to 

sustain its validity, while the defendant is trying to defeat the plain- 
tiff by alleging its own faults, and thereby trying to take advantage 
of its own wrong. Row far  this would be allowed is not necessary 
for us to sav here. 

And, not to be misunderstood by this observation, we again repeat 
what we have heretofore said,-that defendants had no power to submit 
the question of subscription to the voters of Onslow Couny, outside of 
the powers given by the Legislature. And they have no power to issue 
the bonds demanded by plaintiff, unless a majority of the qualified 
voters voted for the subscription. But, having the power to submit 
the question, a substantial compliance with the formalities of the statute 
i n  submitting the question to the people, if there mas no fraud prac- 
ticed, and no design in  doing so to impose on the people and get them 
to do what they would not have done if there had been a literal com- 
pliance with the terms of the statute in submitting'the question is 
sufficient. And if a majority of the qualified voters of the county 
voted for the subscription, i t  is the duty of defendant to issue bonds. 

There is error, and the plaintiff is entitled to have the judgment 
of nonsuit set aside, and a 

New Trial. 

Cited: Claybrook v. Comrs., 117 N.  C., 462; Quinn v. Lattimore, 
120 N .  C., 433; Mayo v. Comrs., 122 N .  C., 12;  Charlotte v. Shepard, 
ib., 603; McNeely v. Morganton, 125 N .  C., 379; Cox v. Comrs., 146 
N .  C., 568; Hill v. Skinner, 169 N. C., 409, 415; Woodall v. Highway 
Commission, 176 N .  C., 389 ; Comrs., v. Malone, 179 N.  C., 608 Riddle v. 
Cumbedand, 180 N .  C., 328. 

Establishment of Court-Vacancy in Ofice of Judge-Appointment 
by Governor. 

The General Assembly, by ch. 75, Acts of 1895, establishing a Criminal Court 
with one judge, provided that the General Assembly should "elect a 
person to fill the vacancy in said office, which shall be caused by the rati- 
fication of this Act." The Act was ratified on the 23d of February, 1895, 
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but the election of plaintiff to fill the office of Judge was not held until the 
27th F ~ h r u a r j ~ ,  1895. The Governor refused the application of the plain- 
tiff' for a commission as Judge and appointed the defendant to the office. 
FIcid, in an action in the nature of quo warrunto, that between the time 
of the ratification of the Act and the election of the plaintiff to fill the 
office no such vacancy existed as is contemplated in Art. 4, sec. 25, and 
Art. 3, section 10, of the Constitution. (AVERY, J., concurs in the deci- 
sion of the Court that the plaintiff is entitled to  the office, but dissents 
from the conclusion that there was no "vacancy" in the interim between 
the ratification of the act and the election of plaintiff.) 

Quo WARRANTO, heard upon a case agreed, before Graham, J., at 
March Term, 1895, of BUNCOMBE. 

There was judgment for the defendant and plaintiff appealed. The 
facts appear in  the opinion of FAIRCLOTH, C. J. 

F. H. Busbee and T .  R. Purnell for plaintiff. 
W.  W.-Jones, F. A. Sondley, Shepherd & Busbee and T .  F.  David- 

son for defendant. 

FAIRCLOTH, .C. J. Under our form of government the sovereign power 
resides with the people and is exercised by their representatives in  the 
General Assembly. The only limitation upon this power is 
found in  the organic law, as declared by the delegates of the (571) 
people in  convention assembled from time to time. I n  the Con- 
stitution of 1868 these limitations are found, bearing upon judicial 
questions, mainly in Article I V ;  and in  section 4 the judicial power is 
vested in  a Court for the trial of impeachments, a Supreme Court, 
Superior Courts, Courts of Justices of the Peace and Special Courts, 
and the power of such Special Courts, as defined in  section 19 of the 
same article, was declared in  8. v. Pender, 66 N.  C., 313. 

In the same article, see. 31, i t  was provided that the Governor should 
fill all vacancies occurring in the offices provided for by this article of 
the Constitution "unless otherwise provided for," and it was held by 
this Court that the words "unless otherwise provided for" meant unless 
otherwise provided for in  this Constitution. I n  the Constitution of 
1868 no Criminal Court, nor any other Court, than those provided in 
Art. IV, see. 4, could be established by the Legislature, and it is cx- 
pressly provided in Art. 111, see. 10, that "the Governor shall appoint 
all officers whose offic.es are established by this Constitution, or which 
shall be created by law, and whose appointments are not otherwise 
provided for, and no such officer shall be appointed or elected by the 
General Assembly." Thus i t  was according to the decisions of this 
Court cited under the appropriate sections in the present Constitution. 

The Convention of 1875 revised and amended the Constitution of 
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1868 in  several respects, and in  the following, bearing on the present 
question : 

1. I n  Art. 111, see. 10-"The Governor shall . . . appoint all 
officers, whose offices are established by this Constitution, and whose 
appointments are not otherwise provided for"-omitting the words 
"and no such officer shall be appointed or elected by the General As- 

sembly," found in the corresponding article and section of the 
(572) Constitution of 1868. 

2. I n  Art. IQ, section 2-"The judicial power of the State 
shall be vested in a Court for the trial of impeachments, etc., and such 
other Courts inferior to the Supreme Court as may be established by 
law." 

3. I n  Art. IV, section 25-"All vacancies occurring i n  the offices pro- 
vided for by this article of the Constitution shall be filled by the ap- 
pointments of the Governor, unless otherwise provided for" . . . "If 
any person elected or appointed to any of said offices shall neglect and 
fail to qualify, such office shall be appointed to, held and filled as pro- 
vided in  cases of vacancies occurring therein." 

4. I n  Art. IQ, see. 30-('In case the General Assembly shall establish 
other Courts inferior to the Supreme Court, the presiding officers and 
clerks thereof shall be elected in  such manner as the General Assembly 
may from time to t h e  prescribe, and they shall hold their offices for 
a term not exceeding eight years." 

Upon this last section 30, the plaintiff's right to the office sued for 
depends. 

From this review we find that under the Constitution of 1868 the 
Governor filled all vacancies provided for therein not otherwise pro- 
vided for, and that no such officer. could be appointed or elected by the 
General Assembly, and that the Legislature had no power to establish 
other courts. And we find in the Constitution of 1875, section 30, 
supra, that the Legislature is invested with power to establish other 
courts inferior to the Supreme Court and to prescribe the manner of 
electing the presiding officers and clerks thereof, and this power excludes 
any authority in  the executive to fill such an office under the provisions 
of the Constitution to fill vacancies. This seems to be the plain and nat- 
ural meaning of the language of sections 30, 31, and other sections. I n  

further support of such construction and of the intention, we were 
(573) furnished with the Convention Journal of, 1875, pages 175, 176, 

showing by a direct vote that the Convention refused to incor- 
porate the words "and no such officer shall be appointed or elected 
by the General Assembly," as it was in  section 4 of the Constitution 
of 1868, The intent of the Convention in  making those changes is 
too plain to require further comment. 
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The General Assembly, -4ct 1895, ch. 75, in  pursuance of Art. IV, 
sec. 30, supra, established a Criminal Circuit, composed of Buncombe, 
Madison, Haywood and Henderson counties, providing for one judge 
and prescribing the powers, jurisdiction, etc., of said Court. Section 
7-"That such Judge may be removed from office for the same causes 
and in the same manner as a, judge of the Superior Court, and all 
vacancies in said office shall be filled by appointment of the Governor, 
and the person so appointed by the Godernor shall hold his office until 
the next general election, provided that the General Assembly now in 
session shall elect a person to fill the vacancy in said office, which will be 
caused by the ratification of this act. Ratified 23 February, 1895." 

On 27 February, 1895, the Legislature elected the plaintiff, by the 
requisite majority, a judge of said Criminal Circuit to fill the office 
as provided in  said Act. On 12 March following the plaintiff applied 
to the Governor for his commission, which was refused, and on the 
next day the Governor nominated, appointed and commissioned the de- 
fendant as Judge of said Criminal Circuitgwho is now i n  possession 
thereof. 

T h i ~  exercise of power by the Governor was without authority in the 
Constitution or the Act of Assembly. There was no vacancy in  the 
office, such as is contemplated by the Constitution to be filled by the 
Governor. There was in  fact no vacancy. It was simply the 
short interim between the establishment of che office and the (574) 
election of the person to fill it. Was i t  necessary for the Legisla- 
ture to elect the officer in  the same breath that created the office, i n  
order to prevent a constitkional vacancy to be filled by the executive, 
when the act itself declared the purpose of that body to elect the 
officer? The question seems to furnish the answer. The fact that 
the word."vacancy" is used in  the proviso does not affect the question. 
Suppose the Legislature had declared that the interim of four days 
should or should not be a vacancy, that would not help the matter; 
for i t  is not the province of that body to determine the legal effect and 
consequences of its own action. I t  is manifest that the purpose was 
to prevent a constitutional vacancy. Cloud v. Wilson, 72  N.  C., 155, 
has been invoked on this question. There, D. H. Starbuck had been 
duly elected Judge of the 8th Judicial District, and after long delay 
he declined to accept and so notified the Governor. This Court held 
that to be a vacancy to which the Governor should appoint, ex neces- 
sitate, as the Legislature was forbidden to fill the place by Article 111, 
see. 10, and on the further ground that the public would suffer without 
a judge for the district. Here, the Legislature had the constitutional 
power to create the office and fill it, and the plaintiff was ready, and 
tried to enter promptly. There is no analcgy. 
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Our opinion then is that the plaintiff is entitled to the office sued 
for, and that the judgmelzt below is 

Reversed. 
AVERY, J. (concurring) : The power to fill by appointment all va- 

cancies occurring in the offices provided for by the Article devoted 
to the Judicial Department was conferred upon the Governor of the 

State, both by section 31 of Article I V  of the Constitution of 
(575) 1868, and by that section as amended by the Constitutional 

Convention of 1875 (Const., Art. IV, sec. 25) uness other- 
wise provided for. The provisions added to the original section 
were manifestly made, i n  view of the decision of this Court in 
Cloud v. Wilson, 72 N. C., 155, and were intended to limit the 
tenure of the appointees of the Chief Executive, whether to fill a 
vacancy caused by the death or resignation of an  incumbent, or by the 
refusal of a person elected to qualify, to the time intervening between 
the making of the appointment and the next regular election for 
members of the General +sembly, together with a reasonable interval 
for qualification. 

The Constitution as amended i n  1875 added to the list of tribunals, 
to which the judicial power of the State was delegated, in  addition to 
Superior Courts and Courts of Justices of Peace, '(such other Courts 
inferior to the Supreme Court as might (may) be established by law." 
After giving to the Legislature, in  section 12, Art. IV, the power to 
allot and distribute the jurisdiction not pertaining to the Supreme 
Court amongst the courts established or which might be established by 
law, the Convention of 1875 made a specific provision for filling the 
office of judge of any new tribunal which might be created by the 
Legislature in pursuance of section 30, Art. IT, upon the construction 
of which this controversy mainly depends, and which is  as follows: 

('In case the General Assembly shall establish other Courts inferior 
to the Supreme Court, the presiding officers and clerks thereof shqll be 
elected in  such manner as the General Assembly may from time to time 
prescribe, and they shall hold their offices for a term not exceeding eight 
years." 

The office of Judge of "the Criminal Court of Buncombe, Madison, 
Henderson and Haywood counties" is the subject matter of 

(576) this controversy, and was created by a statute (Laws 1895, ch. 
75) ratified 23 February, 1895. I t  is provided in  section 7 of the 

Act that an election shall be held for the first full term of four years 
at  the next general election, and that vacancies in  the office shall be 
filled by the Governor, subject to the condition however "that the 
General Assembly now in  session shall elect a person to fill the vacancy 
in  said office, which shall be caused by the ratification of this Act," and 
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that "said person shall hold his office until his successor shall be 
elected by the qualified voters of said counties of Buncombe, Madison, 
Haywood and Henderson at the next general election, and the person 
so elected shall hold his term of office as provided in  section 6" (for 
a term of four years). 

On 27 February, 1895, the General Assembly proceeded to elect a 
person to fill the office till the next general election, and the relator 
Ewart received the requisite majority of both houses. The Governor 
subsequently sent the name of the defendant Jones to the Senate for 
confirmation, and on failure of that body to act on his recommendation, 
issued a commission to the defendant and by virture of this appoint- 
ment he is the present incumbent. 

The right of the Governor to exercise the power of appointment 
conferred by section 25, Art. IV, is contingent upon the occurrence 
of a vacancy and the absence of any other express provision for filling 
it. Conceding that a vacancy occurred immediately on the ratification 
of the Act, on 23 February, and existed at  least till 27 February, the 
controversy is narrowed down to the point whether the General Assem- 
bly was vested with authority to provide by the Act that such vacancy 
sould be filled by the subsequent election during the same session. 
The warrant of authority for electing the relator is to be found, as 
his counsel contend, in  the prorision of section 30, Art. IT, of 
the Constitution, that the "presiding officer and clerk shall be (577) 
elected in such manner as the General Assembly may from time 
to time prescribe." The constitutional amendments, made in  1875, 
were ratified by the people in 1876 and took effect in  accordance with 
the ordinance of the Convention on 1 January, 1877. On the 10th 
day of the following March, a Criminal Court for Wake County was 
created by statute, and it was provided in sections 6, 9, and 11 of the 
Act (Laws 1876-'77, ch. 271) that the Judge, Solicitor and Clerk 
should be elected by the General Assembly. 

I n  Bunting v. Gales, 77 N. C., 283, brought by the Clerk of the 
Superior Court to test the right of the clerk of the new Criminal Court, 
elected by the Legislature, to take from the plaintiff the emoluments 
enuring to the former from the criminal business theretofore cogniz- 
able exclusively in  the Superior Court, it was held that the act establish- 
ing the tribunal was constitutional and that the plaintiff accepted his 
office in  contemplation of the legislative authority, under section 19, 
Art. IV,  of the Constitution of 1868, authorizing the creation of special 
courts, to diminish its emoluments as an incident to the transfer of the 
criminal business to any other court, which i t  had the power to create. 
The Court said: "He (Bunting) took his office therefore with a kndwl- 
edge that the Legislature might establish a Criminal Court subsan- 
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tially the same with that which they did establish by the Act of 1876-'77, 
ch. 271, under the amended Constitution and of which they made the 
defendant clerk." The authority of the Legislature of 1876-'77 to 
elect a clerk was derived, if it existed, from section 30, Art. IV,  of 
the amended Constitution, and could not be sustained without holding 
by an unavoidable implication that the "presiding officer," whose office 

, is coupled with that of clerk in that section, could likewise be 
(578) rightfully chosen by the same body, While the question was 

not discussed, yet in order to reach the conclusion announced 
the Court must have been of opinion, not only that the Legislature had 
the power to vreate the court, but to elect the clerk whose rights to 
the fees was sustained. I f  the Legislature of 1876-'77 had the power 
to elect a clerk, how can it be contended that, i n  coupling "the presiding 
officers and clerks," the same authority was not conferred as to the 
Judge both of that Court and of the Criminal Circuit created by the 
act of 1895Z 

I t  is insisted that the power of appointment is vested in the Governor 
by section 10, Art. 111, of the Constitution, which empowers him to 
"nominate and by and with the advice of the Senate to appoint all 
officers whose offices are established by this Constitution and whose 
appointments are not otherwise provided for." The section (Battle's 
Rev., p. 42, sec. 10, Art. IT, Const. 1868) for which this was substituted 
by Convention of 1875, contained, in addition to what is preserved in 
the present section, the inhibitory provision that "no such officer shall 
be appointed or elected by the General Assembly." I t  was in  construing 
the section, as i t  then stood and when there was no conflicting provision 
elsewhere in  the instrument, that it was held i n  Welker v. Bledsoe, 68 
N. C., 457; Nichols v. McKee, ib., 429, and Battle v. McIver, ib., 
467, that the Legislature was not only not empowered but was expressly 
prohibited from appointing trustees of the University and the other 
officers, the validity of whose elections was the question involved in  those 
controversies. Section 13, Article I X ,  of the Constitution of 1868 was 
subsequently amended so as to give to the General Assembly power 
to provide for the election of trustees of the University of North Caro- 
lina. After this alteration in  the organic law, an Act (Laws 1873-'74, 

ch. 64) was passed empowering both houses of the General Assem- 
(579) bly by joint ballot to elect sixty-four trustees of the University, 

and under its provisions the Legislature proceeded to elect. 
InTrustees v. McIver, 72 N. C., 76, Justice Bynum, i n  an able opinion 
delivered for the Court, and Chief Justice Pearson i n  a concurring 
opinion, reached the conclusion. in spite of the prohibitory clause which 
then remained as a part of section 10, Art. 111, that the amendment 
of 1873 did provide, within the meaning of the Constitution, another 
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mode of selecting trustees than by appointment by the Governor and 
that the act of the Legislature, pursuance of which the trustees were 
elected, was constitutional. 

I f  the grant of power to the Legislature to provide for electing 
trustees was properly held to authorize the election by the General 
Assembly subject to the same qualification ("unless otherwise provided 
for") which is found in  Art. IV,  see. 25, and despite an  additional 
prohibition against legislative appointment, i t  would seem unreasonable 
to allow the same qualification to restrict the delegation of authority, 
to elect judges, in language equally as clear. The subtle distinction, 
which counsel contend may be fairly drawn between the grant of the 
power to provide for the election of an officer and the authority to 
prescribe the manner of electing him, does not seem to exist, or is  en- 
tirely i m ~ a t e r i a l  for the purposes of this discussion. The analogy 
between the cases of Trustees v. McIver and that at  bar is obvious 
and striking. I t  must be noted that all of the cases cited from our 
own reports to sustain the right of the defendant were opinions in 
support of the executive power of appointment, when the express grant 
was made to the Governor, and there was no conflicting constitutional 
provision to bring the qualification into operation. 

I t  is conceded that the Constitution of 1868 vested the general - 

power of appointment to fill vacancies occurring both in judi- (580) 
cia1 and executive offices in the Governor, subject only to any 
express provisions in  the organic law itself for filling them otherwise, 
and the authority of the Legislature has been extended from time' to - 
time since that Constitution was framed, by express delegation of 
authority as to some of both classes of officers and by removing the 
express restriction in  Article 111. But before any such express power 
was given or limited to the Chief Executive, when by the Constitution 
as amended in 1835 no express grant of authority to appoint or elect 
was conferred upon either of the coordinate departments, the residuary 
power of the people to provide for filling offices, already existing, 
to create others, was exercised by their representatives in the General 
Assembly. As an instance of this kind i t  seems that the Genc.i.d 
Assembly at its session of 1866-'67, passed an act (ch. 27) providing 
for the establishment of a criminal court for the City of New B c ~ ~ L  
and for the election by the two Houses of a presiding judge and that 
in pursuance of the act Judge Green was duly elected, and i t  is a part 
of the judicial histor1 of the State that the authority of the court was 
recognized by this Court as a part of our judicial system. 

By our silence, we must not be understood as conceding the soundness 
of the legal proposition of counsel that section 37, Article I, of the 
Constitution was intended as a restriction upon the power of the 
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General Assembly, as the direct representatives of the people. Another 
construction of the same clause is based upon the dea that the repre- 
sentatives of the people are rested with a delegated authority restricted 
only to the extent of the express grants in the State Constitution to 
the other co-ordinate departments and by the authority delegated to 
the Federal Government. Under that interpretation "all power not 

delegated" in  the Constitution "remains in the people" to be 
(581) exercised through their representatives and is not to be con- 

sidered as in  abeyance, so that they cannot be exercised, how- 
ever urgent the necessity for their exercise for the public benefit, except 
when the people assemble by their delegates in  Convention. I do not 
decide this interesting question, because i t  is not essential that we 
should do so, but we present both sides of i t  to exclude a conclusion 
that might be drawn from a failure to notice the contention pf counsel. 

The foregoing opinion was submitted tentatively only as an em- 
bodiment of my own views before that of the Court was prepared. I t  
encountered objection on the part of my brethren upon the ground 
that i t  conceded the existence of a vacancy between the time when the 
act took effect and the election of the relator. I t  was intended only 
to admit, for the sake of the argument, that when the Legislature 
provided for filling "the vacancy in  said office, which shall be caused 
by the ratification of this Act," the construction which they plainly 
put upon the Constitution might by possibility have been correct, but 
not that it was an interpretation adopted by the Court. I t  is entirely 
unheccessary, in the decision of the points involved in  this case, to 
determine whether a vacancy, within the meaning of Article IV, sec. 
25, for which the Governor can in any event designate the first incum- 
bent, occurred on the ratification of the act, since every member of 
the Court concurs in  the view that the Legislature i n  the exercise of 
the power granted by Article IT, sec. 30, had provided otherwise. I 
deeply regret that the majority of the Court deem it proper to define 
L( a vacancy" when without raising that question we might have had 

the advantage of entire unanimity in  our opinion, with such 
(582) additional weight as the fact is generally considered as giving 

to the deliverances of appellate courts. I shall not enter upon 
the discussion of the soundness of the doctrine that an office can be 
created and remain unfilled without causing a vacancy. When tkat 
question shall be fairly presented, I shall take occasiou to give at 
length my reasons for dissenting from the views of the majority of the 
Court. Meantime, I venture to express my regret that such a barrier 
to united action has been, as it seems to me, unnecessarily interposed. 
Concurring in the conclusion of the Court, I dissent from the proposi- 
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tion that there was no vacancy between the ratification of the act and 
t!w election of the relator. 

Cited: Cook v. Meares, post, 585, 589 ; Caldwell v. Wilson, 121 N. C., 
469; 8. v. Ray ,  122 N.  C., 1099; Day's case, 124 N.  C., 367, 393, 394; 
R .  R. v.  Dortch, ib., 669; Wilson v. Jordon, ib., 702; Cherry v. 
B u m s ,  ib., 765; McCall v. Webb, 125 N.  C., 249; Abbott v .  Bedding- 
field, ib., 265, 291; Whi te  v. Murray, 126 N.  C., 157; Bank v.  Comrs., 
135 N .  C., 246; Bodwell v. Rowland, 137 N.  C., 646. 

Quo Warranto-Election to 0 flice--0 flice Created after Election of 
0 ficer. 

1. A person cannot be elected to an office that does not exist at the time of 
the election ; therefore, 

2. Where an office was created by an act of the General Assembly passed on 
the 8th day of March but not ratified until the 12th day of March, an 
election on the 9th day of March to fill such office was void. 

Quo WARRANTO on the relation of C. A. Cook against 0. P. Meares 
to test defendant's right to the office of Judge of the Circuit Criminal 
Court composed of the counties of Craven, New Hanover, Mecklen- 
burg, Trance, Warren, Robeson, Edgecombe and Halifax, heard before 
Hoke,  J., at April Term, 1895, of NEW HANOVER. 

D. L. Russell, L. C. Edwards and T .  P. Devereaurc for p1ainti.f (584) 
tiff. 

Shepherd & Busbee for defendant. 

FURCHES, J. This is an action in  the nature of quo warranto for the 
office of Judge of the Circuit Criminal Court composed of the county 
of New Hanover and others. 

I t  appears that the General BssemElj- on 8 March, 1895, completed 
the passage of an act, through both of its Houses, establishing this 
"Circuit Criminal Court." But this act was not signed and ratified 
by the President of the Senate and Speaker of the House until 12 
March, 1895. I n  this act the Legislature declared there sould 
be one judge for this criminal district, to be elected by the Legis- r 5s:' 
lature. In  pursuance of this legislation it proceeded on 9 
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March to elect the plaintiff judge of said court, which vote was re- 
ported and confirmed on 11 March. And on 13  March, the Governor 
appointed the defendant judge of said criminal court, and he is now 
occupying the office, and holding the courts. Every question involved 
in this case is decided in the case of Ewart v. Jones,  an te ,  570, except 
one. And that is that plaintiff was elected three days before the act mas 

There is no doubt of the plaintiff's being elected, and i t  is contended 
signed by the President of the Senate and the Speaker of the House. 
that the legislative will, so clearly expressed, should not be defeated 
by a mere technicality. I t  is also said in support of plaintiff's claim 
that the act of 12 Marc'h was only a part of the expression of the 
legislative will. That i t  is in puvi materia with the acts of legislation 
commenced on the 9th and completed on the 11th in  reporting and 
declaring the vote for plaintiff, and that they should be read and con- 
strued together. And they say there are precedents i n  our own legisla- 
tive history to support plaintiff's claim. That the Legislature of 1876 
passed and ratified an act establishing a criminal court for the county 
of Wake, on 10 March, and on the same day elected George V. Strong 
to fill the office, that day created. That on 6 March, 1891, the Legis- 
lature passed and ratified an act establishing the Court of Railroad 
Commissioners, and on the same day proceeded to elect the officers to 
fill the same. And they contend that i t  is not known whether these 

acts were signed by the Speaker and the President of the Senate 
(586) before or after said elections. 

And plaintiff further contends that in  March, 1887, the 
Legislature passed an act proposing an amendment to the Constitution, 
increasing the number of associate justices of the Supreme Court from 
two to four, which amendment was to be submitted to the people, i n  
November following, for their ratification or rejection; and provided 
that said vote should be reported to the State Board of Canvassers on 
the second Thursday thereafter. And if upon a canvass it should be 
found that a majority of the people voted for said amendment, the 
Governor should so declare by proclamation. And that he should 
attach his certificate to the act to that effect, which should be deposited 
ill the office of the Secretary of State. That it was also provided in said 
act that at the same election, in November, there should be an election 
held for two Justices to fill the offices "to be created'' by said amend- 
ment, if it should be adopted. That an election was so held for two 
justices, the constitutional amendment was adopted, and the justices 
so elected qualified and took charge of their offices. 

And i t  is contended that these justices were elected when the vote 
was cast in  November, like the plaintiff was on 9 March. And that the 
constitutional amendment did not take effect until the vote was counted 
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and ascertained by the canvassing board, and the Governor's proclama- 
tion issued proclaiming its adoption. And that there was no office to 
fill at the election in  November, 1888. 

While, on the other hand, defendant says that the act of the Legisla- 
ture on the 9th, electing the plaintiff, and the act passed on the 8th, 
but not ratified until the 12th, were separate and distinct acts of 
legislation, and cannot be considered and construed together. That 
the rule of pari materia does not apply. That when plaintiff was 
elected on the 9th) there was no such office; and its passing 
the Legislature on the 8th amounted to nothing until it was (587) 
signed by the President of the Senate and the Speaker of the 
House on 12 March. 

Defendant further says that this Court in Scarborough v. Robimon, 
81 N. C., 409, has decided this. And the case of Rhodes v. Hamptolz, 
101 N. C., 629, decides that a man cannot be elected to an office when 
there is no office at  the time of the election. And therefore admitting 
that plaintiff received votes enough to elect him, that he was not 
elected for the reason that the office was not created for three days 
thereafter. The only point before the Court in Scarborough v. Robin- 
son was to whether the Court could compel Robinson, then Leiutenant- 
Governor and President of the Pna te ,  and Moring, Speaker of the 
House of Representatives, to sign a school bill passed by the Legislature 
or not, after the Legislature had adjourned. And although this was the 
only question before the Court for its judgment, the Court proceeded 
to a engthy discussion of legislative powers, i n  the course of which i t  an- 
nounced the opinion that an act passed by the Legislature was not a 
law until i t  was signed by the presiding officers. We find very respect- 
able authority to the contrary. And without passing on this dictum 
(because it is not necessary we should do so in  giving our judgment 
in this case) we say that i t  announces a very grave proposition. I f  
what is held in that opinion be true, the presiding officers of the Legis- 
lature are clothed with a veto power greater than that vested i n  the 
President of the United States, or in any governor in  any state of 
the Union. Because, where there has been a veto power vested i n  the 
executive, there is also provision made to pass the act over his veto, 
which is not infrequently done. Here, there is no such power. The 
courts will not compel them to sign the act, and there is no means 
prorided bv which the Legislature can pass it over their re- 
fusal to sign. But  as we have said, we do not pass upon (588) 
this question. 

I n  Rhodes v. Hamptolz, supra, the point as to whether a party could 
be elected to an office which did not exist at  the time of the election 
was presented, and the Court held that he could not. And we admit 
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that i t  was the intention of the Legislature to elect the plaintiff to the 
office he is claiming in this action. We admit that the point made by 
defendant is a technical question. We admit that the journals show 
that George Q. Strong was elected on the day the bill establishing the 
court was ratified. We admit that the journals show that the rail- 
road commissioners, in  1891, were elected the day the bill was ratified. 
And we admit the two additional justices were elected at the November 
election in  1888, and that the amendment creating the offices to which 
they were elected did not go into effect until some time afterwards- 
when the Governor so proclaimed. But these all took place when there 
was harmonious action between the legislative and executive depart- 
ments of the government. None of them have been tested i n  the 
courts. So they cannot be considered precedents to control our action. 
But in  the case of Judge Strong and in  the case of the Railroad Com- 
mission, as it was all done on the same day, we must presume that i t  
was rightly done, that is, that the act was ratified before the election 
took place. And in the case of the justice of the Supreme Coudrt, their 
election was provided for in  the same act that provided for the amend- 
ment. And this may make the difference between their case and that 
under consideration. We have said we put out of our consideration 
in  this case the case of Scarborough v. R o b i m o n ,  because, this act 
creating a criminal court was sign%d and is now the law. So the 

question presented in Scarborough v. Robinson is not presented 
(589) here. And we put our judgment on this act, now the law, 

which provides that "it shall be i n  effect from and after its 
ratification," which is in  effect saying that i t  shall not be in effect 
before that time, and this is 12 March, 1895, and upon the opinion 
i n  Rhodes  v. Hamptolb, supra, which holds that a party cannot be 
elected to an office that does not exist at  the time of the election. I t  
is better that the intention of the Legislature should be defeated, for a 
time, than that we should violate the law. We find no error i n  the 
judgment appealed from, and the same is affirmed. 

CLARK, J. (concurring) : I t  is settled. that the Legislature had 
the power to fill the office created under this act. Ewnrt v. Jones, amte, 
570. The statute which is duly and regularly enacted provides that it 
shall be "in force from and after its ratification." This took place 
12 March, 1895. Neither on that day or a t  any time since has the 
Legislature elected any one to fill the office. The statute provides 
further that in  event of a vacancy the Governor shall appoint till the 
next session of the General Assembly, which shall then elect to fill the 
unexpired term. Under this authority the Governor has appointed 
the defendant, who is now discharging the duties of the office. 

The Legislature held a ballot and selected the plaintiff-relator to fill 
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the position on 9 March, 1895. But at that time by the very terms of 
the act it was not in  force and could not take effect till ratified, which 
was three days thereafter. There mas then no office which could be filled 
on 9 March. The attempted election to an office which was not yet 
in existence, was without ~varrant of law and was practically a merely 
informal expression of preference upon the part of members. The 
failure to elect after the act took effect, and the attempted electio~l ut sl 

time prior thereto were, i t  may be supposed, an inadvertence. To fill 
an office there must be one already created. I f  the term of the 
office is to begin in the future (as in  this case, on 1 April), i t  (590) 
is competent for the Legislature, or other appointing power, to 
fill it, provided that there has then been such an office created, but not 
at a time when there is no such office in existence. 

By the terms of the statute, the act not taking effect till after its 
ratification, i t  is not necessary for us to consider the nature and effect 
of a ratification. The act itself selects that date as the beginning of the 
life of this statute. Prior thereto i t  was to be dead-of no effect-and 
after that date it was to live, breathe and be effective. By its terms 
i t  could not be retrospective and validate a prior election. And as a 
wise judge has said, "we cannot be wiser than the law." We cannot hold 
that this office was in existence prior to the time when the act creating 
i t  took effect. The attempt, is simply a nullity. Rhodes v. Hamp- 
however inadvertent the attempt, is simply a nullity. Rhodes v. Hamp- 
ton, 101 N. C., 629. The courts have no prerogative to step in  and 
cure inadvertences and on-action on the part  of the Legislature. 
This would be unwarrantable assumption and interference by this co- 
ordinate department and would lead to far  greater evils in  cases of sup- 
posed or alleged inadvertences and omissions hereafter than the post- 
ponement for a few months of legislative action in  filling this position. 

I t  has been held in Scarborough v. Robinsort., 81 N. C., 409, Smith, 
C. J., that a bill has no validity till duly ratified, which is "an essential 
pre-requisite to the existence of the statute, which is incomplete and 
inoperative without it," and in  S. v. Patterson, 98 N. C., 660, that a bill 
"perfected and passed is not a statute till ratified." But even con- 
ceding, if we could, that the bill became a law on its third reading 
in  the House on 8 March (it having passed the Senate pre- 
viously), or that the ratification when made could refer back (591) 
and make the act valid at the date of such last reading (a  doc- 
trine which has no authority to support i t) ,  this would not help the 
relator, for if the act dated back to 8 March i t  still provides that it 
was to have no effect till the ratification, which was 12 March. I n  
Commort.wealth v. Fowler, 10 Mass., 290, 304, Parsons, C. J., an  aot 
creating a new county provided that i t  should take effect on a future 
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day named. Before that day the proper appointing power appointed 
an officer to fill one of the positions (judge of probate) created by the 
act. The appointment mas adjudged void, although a custom of mak- 
ing appointments in such cases was shown. In that case were cited 
Bacon's -2br. Statute C. Lord Raymond, 371 ; and Rez v. Gale, Plomd, 
79, which sustain the proposition that an act which is to take effect at 
a future day has no force till that time. To like purport are our 
own decisions, for it was held in  8. v.  Bond, 49 N. C., 9, that where a 
statute creating a criminal offence was to take effect at a future day, 
the specified act, if committed after the passage of the act but before 
the day i t  was to take effect, was not indictable under the act. And as 
to civil matters it was held, Dick, J., in Merwin v. BaZZar, 66 N.  C., 
398, that, if "the act in  express terms is declared to be in  force from 
and after its ratification, it had no operation previous to that day. 
Statutes must be construed as intended to regulate the future conduct 
and rights of persons and not to apply to past transactions. A con- 
trary intention must be expressed by the statute." If the present stat- 
ute, in addition to creating the office of judge of a criminal court, 
had made certain acts indictable, i t  is clear that such acts, if committed 
on 9 March, before the ratification on 12 March, would not be punish- 
able. Till the day named for the act to go into effect, no rights nor 

liabilities can accrue under it. 23 Am. and Eng. Ency., 218. 
(529) I n  Rhodes v. Hampton, supra, i t  was held, Smith, C. J., that 

the election of a person to an office which did not then exist 
"was a nullity for the obvious and sufficient reason that there was then 
no such office to be filled." 

To somewhat similar purport are Kimberlin v. S., 130 Ind., 120; 30 
Am. St. Rep., 208, which holds that the election of a person to an office 
held at a time which was not authorized by law is void, and Brewer v. 
Davis, 9 Hump., 208; 49 Am. Dec., 706, which holds that an election 
on a different day from that provided by an act erecting a new county 
is void, and Sawyer v. Haydolz, 1 Nevada, 75, which holds that an elec- 
tion, not authorized by law is a nullity. 

The above are the few precedents bearing on the point, as the in- 
stances have been rare, and they are all against the plaintiff. To say 
that the Legislature had power to elect, and did elect, is but begging 
the question. I f  the election was made without authority of law (the 
point i n  issue) it was no election at all. 

AVERT, J. (concurring) : I concur in  the conclusion reached by the 
Court, but not entirely in the reasons upon mhich it is made to rest. 
While much of the discussion in ScnrborougA v. Robinson, 81 N.  C., 
409, was entirely obiter the Court construed a clause of the Constitution 
(Art. 11, see. 23) as making ratification an essential prerequisite to 
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the validity of an act of the Legislature, and the decision of the ques- 
tion involved depended upon that construction. The purpose of the 
plaintiff i11 bringing that action was either to have a declaration from 
the Court that the bill should, in view of the facts shown, be deemed 
to  have the force and effect of an act passed and ratified in the ordi- 
nary way or that the presiding officer should be required to sign. 

I t  seems to me that the Court did not transcend the proper 
limit of logical argument in discussing and passing upon the (593) 
questions whether i t  was competent for the defendant to still 
impart v;tality to an inchoate act or whether, if the compulsory power 
of the Court could not be invoked for such a purpose, i t  could neverthe- 
less declare that under the peculiar circumstances, the unsigned bill 
should be deemed a complete legislative enactment. 

Cited: Carr v. Coke, an.te, 260, 268; Range Co. v. Carver, 118 N.  C., 
341; McCaZ1 v. Webb, 125 N.  C., 249; Abbott v. Beddingfield, ib., 265; 
White v. iMurray, 126 N .  C., 157; S.  v .  Shuford, 128 N. C., 591; St. 
George v. Hardie, 147 N .  C., 92. 

JOHN W. HISSDALE r. JOSEPH B. UNDERWOOD. 

Practice-Supplementary Proceedings-Ezceptions to Findings-Ap- 
peal-Appearance. 

1. The findings of fact by a trial court in supplemental proceedins are final and 
cannot be reviewed on appeal, unless upon an exception that there was no 
evidence to support them or one or more of them. 

2.  A general appearance by the defendant before the clerk in supplementary 
proceedings waives all defects in the service of the notice to appear. 

PR~CEEDINQS supplemental to execution, heard, on appeal from the 
clerk of the Superior Cou~t ,  before Bryan, J., who affirmed the ruling 
of the clerk and defendant appealed. 

S. H.  MacRae and MacRae & Day for plaintiff. 
N .  A. Sinclair and N.  W.  Ray for defendant. 

MONTGOMERY, J. The alleged insufficiency of the affidavit, as argued 
here by defendant's counsel, is that its material facts were not based 
on the knowledge of the plaintiff, or on information and belief- 
the plaintiff using the words "so far  as affian is informed and (594) 
believes,, instead of an unq;alified statement of necessary matters 
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on information and belief. His  Honor found as a fact that the words 
"so far" were not in the original affidavit, and by inadvertence were in- 
serted in the copy. The defendant excepted to this finding but did not 
put the exception on the ground that there was no evidence to support 
it. Neither did he ask his Honor to find the facts, if any were before 
him, in order tq have the law, which was applied to them, reviewed 
in  this Court. I t  appears from the record in the case that the words 
"so far" were in  the original affidavit, but had at  some time been erased, 
and that they were also in  the copy served on the defendant. The 
testimony on which they were erased in the original was not set out by 
the Judge. The exception must be overruled. "?'his is  an action at law 
and henae we have no authority to review the findings of fact by the 
court below. Such findings are final and must be accepted here as 
warranted by competent evidence unless it should be objected in a 
proper way that there was no evidence to support the findings, or one 
or more of them. We can only review questions and matters of law 
i n  such cases arising upon the facts as found. Travers v. Deaton, 107 
N.  C., 500. 

As to the exception to the insufficiency of the service of the notice, 
it is only necessary to say that the appearance before the clerk by 
the defendant was a general one, and all defects in  the service of the 
notice were waived thereby. Besides, the appeal from this ruling of 
rhe clerk was premature; the order at  most was interlocutory. If the 
notice had not been properly served, the court would simply have 
directed a reasonable delay of proceedings or that a new notice issue 
forthwith to be served within a day specified. Turner v. Holden, 109 
N.  C., 182. 
- Affirmed. 

(595) 

PEARCE BROTHERS Br. CO. et a1 v. J. W. ELWELL et al. 

Cited: Davison v. Land Co., 118 N .  C., 370. 
Practice-Findings of Fact-Review on Appeal-Receiver, Appoint- 

ment of. 

1. In cases where this Court has the right to review the findings of fact by 
the court below, it may find the facts if they have not been found below. 

2. Where, in an application for a receiver, the complaict and affidavits al- 
leged that defendant debtor and other defendants named. all of whom 
were insolvent, had combined to defraud the plaintift's out of their claims 
against the debtor, and none of the defendants, except the debtor, denied 
the allegations and the court appointed a receiver for the debtor, but 
refused as to the other defendants : Held, that such refusal was error. 
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Application by Pearce Bros. & Co., Robeson & Co., and other against 
J. W. Elwell and others for the appointment of a Receiver, heard be- 
fore Bryan, J., at May Term, 1894, .of ROBESON. His Honor granted 
the application as to Elwell but refused it as to the other defendants, 
and plaintiffs appealed. 

The facts appear in the opinion of Associate Justice Furches. 

Battle & Mordecai and McNeill d2 McLean for plaintifs. 
N o  c o k e 1  contra. 

FURCHES, J. This is an application for a receiver, heard by 
Brown, J., from whbse order plaintiffs appealed to this Court. (596) 

The motion was heard upon plaintiffs' complaints, used as affi- 
davits, the affidavit of W. H. Miller and the answer of J. W. Elwell, 
used as an affidavit. 

The Judge does not find the facts but simply renders his judgment, 
appointing a receiver as to Elwell and refusing to appoint a receiver 
for the other defendants. If his Honor had found the facts, this Court 
would have the right to review his findings. Coates v. Wilkes, 92 N.  C., 
376. And i t  certainly has the right to find the facts where they were 
not found by the court below if i t  has the right to review his findings. 
We are not inadvertent to the fact that cases may be found where i t  
is held that this Court cannot review the findings of fact in the court 
below. But they are distinguishable from this case. 

Then the fact that Elwell & Woolard, doing business under the firm 
name of "Elwell & Co.," are indebted to the plaintiffs, is alleged and 
not denied. The complaints both alleged, as well as the affidavit of 
M. H. Miller, that all the defendants are insolvent, that M. S. Lassiter 
is the wife of M. B. Lassiter and that Sam Lassiter is the infant son 
of M. B. Lassiter, and that the sale, or pretended sale, of Elwell to 
M. B. Lassiter and the pretended aale of M. B. Lassiter to his wife 
and infant son were all a part of a fraud concocted from the begining to 
cheat and defraud the plaintiffs out of their just debts. That defend- 
ants have made different and contradictory statements as to the terms 
of said sales; and that defendant Elwell is now sporting on the ill-gotten 
gains of this fraudulent transaction. 

The defendant Elwell is the only defendant tha; pretends to deny 
any of these damaging charges; and he only denies that his sale to 
S. B. Lassiter mas fraudulent, and if said Lassiter mas insolvent it 
was unknown to him. This denial raises an issue. But the 
surrounding circumstances throw such a shadow upon this trans- (597) 
action that the court below properly held that plaintifls were 
entitled to have a receiver, as to the defendant Elx-ell. And if plain- 
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tiffs were entitled to a reciver as to Elwell, who answered and made 
the denials stated above, we cannot see why they were not entitled 
to have a receiver as to the defendants who made no denial of the frauds, 
insolvency, coverture and infancy, as alleged. Ellet v. Newman, 92 
N .  C., 519; Rheinstein 9. Bixby,  92 N.  C., 307; iPlachine Co. 2. Lumber 
Co., 109 N.  C., 576; Bank v. Bridgers, 114 N.  C., 381. 

I n  application for ancilkry relief, it is not necessary that proof should 
be as full and as complete as if the trial was before the jury upon the 

b 
main issues. Faison v. Hardy ,  114 N. C., 58; Bank v. Bridgers, supra. 
And we are clearly of the opinion that there is sufficient undisputed evi- 
dence in  the case to entitle the plaintiffs to a receiver as to the other 
defendants, as well as against the defendant Elw'ell. I t  may be that 
a receiver, at this late day, will be of but little benefit to plaintiffs. But 
this is not a matter for us. 

There is error, and the plaintiffs are entitled to have a receiver as 
to the other defendants, as well as to Elwell. 

Error. 

Action in Assumpsit-Pleading-Cause of Action-Uefective Statement. 

1. While the courts will lend their aid in putting a proper construction upon 
the facts stated where the complaint sets out a cause of action, though 
defectively stated, yet they will not entertain a complaint which states no 
cause of action. 

2. A complaint which merely states a conclusion of law-that the defendant 
is indebted to the plaintiff, and that the debt has not been paid, is rle- 
murrable both at common law and under The Code. . 

ACTION, tried before Brown, J., at November Term, 1894 ( a  jury 
trial being waived). The complaint was as follows : 

The plaintiffs, complaining, say: 
"1. That Chas. A. Webb and Oscar E. Webb, above named plain- 

tiffs, at the times hereinafter named, mere partners doing business at  
Baltimore, Marylarid, as A. L. Webb & Son. 

"2. That the plaintiff, M. McD. Williams, at said times, during 1891, 
was at  the instance of, and as agent for, the defendants, J. Y. Gossler and 
R. W. Hicks, and by their consent, doing business at Spout Springs, 
N. C., and as such became indebted to the said A. L. Webb & Son in  
the sum of eight hundred and ninety-five dollars and thirty-six cents . 

330 
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($895.36) with interest from 19 April, 1892, which is the amount of 
said indebtedness. 

"3. That on or about 2 January, 1892, the said J .  Y. Gossler and 
R. W. Hicks agreed with said M. McD. Williams to submit to arbitra- 
tion, in  order to ascertain the amounts due, and to settle all matters of 
difference between the said M. McD. Williams, J. Y. Gossler, R. W. 
Hicks and the creditors of W. J. McDiarmid & Bro., and the 
.said Williams. (599 

"4. That on said 2 January, 1892, as plaintiffs are informed and 
believe, the said J. Y. Gossler and R. W. Hicks contemplated and were 
intending to form a corporation for the purpose of working the proper- 
ties which had been i n  the possession and use of M. McD. Williams 
whilst so doing business for them and as their agent as above alleged; 
and, as part  of the agreement to arbitrate, i t  was stipulated that the 
corporation to be formed should immediately, upon the coming in  of 
the award, become bound therefor together with said Gossler & Hicks. 
Hicks. 

"5. That i n  accordance with the intention of said Gossler & Hicks, as 
above set forth, they procured to be formed a corporation under the name 
of "The Consolidated Lumber Company," the above named defendant. 

"6. That in accordance with said agreement to arbitrate, Jas.  C. 
McRae and N. A. Sinclair were duly named as arbitrators and C. W. 
Broadfoot as umpire. 

"7. That  said M. McD. Williams, on or about 6 January, 1892, failed 
i n  business and made an assignment of his property to G. W. Buhman, 
above named plaintiff, for the benefit of his creditors, and his estate 
is  insolvent. 

"8. That afterwards, said arbitrators and umpire, after hearing and 
due consideration of the matters of difference submitted to them, ad- 
judged that the indebtedness to the plaintiff, A. L. Webb & Son, was 
eight hundred and ninety and 46-100 dollars, which award was duly 
made on 1 July, 1892." 

Wherefore the plaintiff demands judgment. 
"1. i4gainst the defendants, John Y. Gossler and R. W. Hicks, for 

eight hundred and ninety-five and 36-100 dollars with interest on saine 
from 19 April, 1892, and against the defendant, The Consolidated 
Lumber Company, for eight hundred and ninety and 46-100 
dollars and interest on same from July, 1892. (mo) 

"2. Against all the defendants for the costs and disbursements 
expended in  this action, and for all other and further relief to which 
plaintiffs may be justly entitled." 

The plaintiff Webb was allowed to amend his complaint so as to 
declare upon two causes of action, one upon the alleged debt and based 
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upon the agreement in  writing made in  January, 1891. This agree- 
m m t  is not dated, but i t  is admitted to have been concluded and entered 
into in said month and year. I t  is marked Exhibit "A." Also to set 
out another cause of action based upon the alleged debt due Webb and 
the arbitration and award hereinafter set out. 

The court found the following facts: 
Chas. A. and Oscar E. Webb compose firm of A. L. Webb & Son, of 

Baltimore, Md. 
The above recited Exhibit "A," is, in evidence, admitted to be signed 

by Gossler & Co.; and Hicks. Agreement to arbitrate (not signed by 
A. L. Webb & Son), dated 2 January, 1892, and also the award dated 
1 July, 1892. They are attached together and marked Exhibit "B." 

For the purpose of this action i t  is admitted that after the aforesaid 
agreement between creditors, entered into in January, 1891, and marked 
Exhibit "A," said M. McD. Williams, as assignee of W. J. McDiarmid, 
contracted with A. L. Webb & Son the debt sued on amounting to 
$890.46, bearing interest from 16 April, 1892, at six per cent, which 
said debt was evidenced in large part by drafts drawn for money by 
said Williams, as assignee of W. J .  McDiarmid, and small part for 
spirit barrels, etc. That before said credit was extended to said Wil- 
liams and his drafts paid, the agent of said A. L. Webb & Son knew 

of and read the said agreement, marked Exhibit "A." That 
(601) said debt has never been paid. 

The assignment from W. J. McDiarmid to M. McD. Williams, 
I dated 12 December, 1890, is in evidence. The order of payment of 

debts as set out in  this assignment differs somewhat from the agreement 
(Exhibit A) of January, 1891, as a comparison will disclose. 

I t  is admitted that there were prior mortgage and deeds in trust cover- 
ing the same property embraced in said agreement of 12 December, 
1890, held by Jno. D. Williams, Jos. G. Brown, trustee, and the M. McD. 
Williams mortgage and the mortgage to Gossler & Go., securing debts 
unpaid. That said mortgage and deed in  trust were foreclosed by the 
mortgagees and trustees named in  them on 5 January, 1892, under 
powers of sale, and the property was purchased by J. Y. Gossler ana 
R. W. Hicks, and deed executed to them by the mortgagees and trustees. 

There is nothing to show that Gossler & Go. or Hicks had actual 
knowledge of the alleged debt sued cn in this action at' time it was con- 
tracted or thereafter until shortly before beginning of this action, and 
i t  is admitted that when the said defendants purchased said property 
at  sale 5 January, 1892, they had no actual notice of said debt. There 
is no evidence that Gossler & Hicks had any notice that the assignee, 
Williams, was contracting any debts individually or as assignee. 

After the sale of 5 January, 1892, the corporation now known as 
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The Consolidated Lumber Company was formed, in  which Gossler, 
Hicks and others, who are not parties to this action are stockholders. 
Gossler and Hicks were promoters of the enterprise and assisted in 
forming the corporation, and after i t  was duly formed conveyed the 
property to i t  in  consideration of part money and part stock. There 
are now other stockholders besides Gossler and Hicks. Afterwards 
M. McD. Williams made a general assignment for benefit of his (602) 
creditors, and N. A. Cinclair, the substituted assignee, is a party 
plaintiff to this action. 

From the above facts and evidence and admissions in the pleadings the 
court considers and adjudges : 
"1. That A. L. Webb & Son were not parties to the agreement to 

arbitrate and the award thereon (Exhibit B )  and not bound by it, and 
cannot maintain an action upon it. 

' 2  That the agreement of January, 1891 (Ex. A), does not render . 
the defendants, Gossler and Hicks, liable to A. L. Webb & Son for the 
debt sued on. 

"3. That the defendant, The Consolidated Lumber Company, is not 
liable to plaintiffs. 

"4. That the action be dismissed and the defendants go without 
day and recover costs to be taxed by the Clerk." 

From this judgment the plaintiffs appealed. 
The agreement of 1891, referred to in paragraph 2 of the complaint 

and designated by his Honor below as "Exhibit A," was in effect an 
agreement between the creditors of W. J. McDiarmid & Bro., that 
M. McD. Williams, as assignee, should continue the business of Mc- 
Diarmid & Bro., for one year from January, 1891, at  the end of which 
time he should "render an account of the said business to the said 
creditors, when i t  may be determined by a majority in  value of the 
creditors then unsatisfied whether, and for how long, i t  shall be further 
continued, or whether the said business shall then be wound up by a 
sale of the said property." I t  was further provided that the assignee 
should receive, as his entire compensation, 5 per cent on all receipts . 
from sales, in  lieu of the 5 per cent on receipts and disbursements pro- 
vided for in  the assignment. The agreement referred to in  paragraph 
3 of the complaint designated as "Exhibit B" was not signed by plain- 
tiffs, nor were they in  any way made parties thereto; and the 
award mentioned in paragraph 8 found that the "estate held by (603) 
M. McD. Williams, assignee," was indebted to plaintiffs i n  the 
sum of $890.46, but did not adjudge this to be an indebtedness of de- 
f endants. 
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N. A. Sinclair and Shepherd & Busbee for plaintifs. 
McRae & Day and H. McD. Robinson for defendants. 

FURCHE., J. The first thing called to our attention in  considering 
this case is the allegations of plaintiffs' complaint, and it was admit- 
ted by the learned counsel who argued the case in this Courc not to be 
a very clear statement of plaintiffs' cause of action. But they contended 
that i t  was a defective statement of a cause of action and not a state- 
ment of a defective cause of action; that a cause of action is stated 
with sufficient clearness and certainty not to mislead defendants, but 
to give them notice of plaintiffs' claim, when and how i t  was created 
and how they became liable, and that, this being so, the Court ought 
to sustain the complaint, and cite Stokes v. Taylor, 104 N. C., 394; 
Pulps v. Mock, 108 N .  C., 601. These cases went to the very verge, 
but we think they were allowable under the liberal spirit of The Code, 
and we do not propose to disturb them. 

But we do not think they sustain the complaint in this case. They pro- 
perly named all the parties and they stated fully the facts constituting 
a cause of action. Though they declared on a special contract they 
stated facts that entitled them to recover on the general or implied 
contract, for services performed. The form of actions having been 

abolished by The Code, the Court did not stop to consider 
(604) whether, under the old practice, they should have been actions 

of debt or actions of assumpist, but took up the facts and found 
that a cause of action was stated entitling the plaintiffs to recover and 
sustained the ruling of the court below in  so holding. These were cases 
where a cause of action was stated and is called a defective statement of 
a cause of action, inw hich the courts will lend their aid in putting a 
proper construction on the facts stated. 

But in  our opinion the complaint in this case fails to state a cause 
of action, and in  this lies the distinction between this case and the 
cases of Stokes v. Taylor and Fulps v. Mock, supra. This case does 
not state facts constituting a cause of action. 

. Chief Justice Xhephefd, in  the case of Lassiter v. Roper, 144 N .  C., 
17, in  a well-considered opinion, says, quoting from the opinion of Chief 
Justice Ren t ,  1 Johnson, 453, "I entertain a decided opinion that the  
established principles of pleading, which compose what is called its 
science, are rational, concise, luminous and admirably adapted to the 
investigation of truth and ought consequently to be very carefully 
touched by the hand of innovation." "It was but in keeping with the 
spirit of'these views that our present system of civil procedure was 
framed and enacted, and we find this Court, very shortly after its adop- 
tion, repudiating the idea that loose and uncertain pleadings would be 
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tolerated." I n  Crump v. Mims, 64 N. C., 767, the Court said, "We take 
occasion here to suggest to pleaders that the rules of common law as 
to the pleading, which are only the rules of logic, have not been 
abolished by The Code," quoting to sustain this position Parsley v. 
Nichobson, 65 N. C., 210; Oates v. Gray, 66 N.  C., 442; T7ass v. B. & 
L. Association, 91 N.  C., 55. "It was a false notion entertained by some 
of the legal profession that the Code of Civil Procedure is without order 
or certainty and that any pleading, however loose and irregular, may 
be upheld. On the contrary, while it is not perfect, i t  has both 
logical order, precision and certainty, when i t  is properly ob- (605) 
served. Bad practice too often tolerated and encouraged by the 
courts brings about confusion and unjust complaints against it. I t  is 
still essential to state the facts. The Code, sections 233-243, which pro- 
vides that there must be a plain, concise statement of the facts, con- 
stituting a cause of action." Rountree v. Brinson, 98 N .  C., 107. "A 
complaint which merely states a conclusion of law (that is, that the 
defendant is indebted to the plaintiff and that the debt has not been 
paid) is demurraMe both at common lam and under The Code." 

We have quoted thus exteilsively from the case of Lass i t e~  c. Roper, 
114 N .  C., 17, for the reason that i t  is the latest exposition we have 
from this Court on the question of defective pleadings and because it 
appears to have been fully considered by the Court and ably and ex- 
haustively treated in the opinion. And because we think it controls, 
and indeed disposes of the case under consideration. 

I t  is not for us to say what rights the plaintiffs might haae under 
a proper conception of their case and under proper pleadings, treating 
the creditors of NcDiarmid Bros., who signed Exhibit "A" as a part- 
nership. I t  is only for us to say there is no error in  the judgment 
of.tbe court below. 

No Error. 

Cited: Farthing t i .  Car?&gton, arlte 327, 335; Webb u. Hicks, 123 
N. C., 244; 8. c., 125 N. C., 201. 
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N. A. SINCLAIR, AS~IGKEE OF X. McD. WILLIAMS, r. R. IT. HICKS ET AL. 

Ambiguous  Contract-Ellipsis-Construction. 

While courts may decide between one of two possible constructions of ambig- 
uous terms and may sometimes resort to pertinent extrinsic evidence to 
arrive at a proper interpretation, they cannot, nevertheless, supply a sup- 
posed ellipsis in order to give legal effect to Ianguage which, without 
adFiti1~11 ( r alteration, n.oulrl b. ineani~lgless. 

L ~ T I O N  tried, at  November Term, 1894, of C ~ ~ B E R L A K D ,  before 
Brown,  J .  h jury trial was waived and the court found the facts. The 
controversy involves the interpretation to be given to the last sentence 
of a contract, marked "Exhibit A," construed with another contempo- 
raneous contract. I f  the effect of said sentence was to discharge R. W. 
Hicks from liability to the plaintiff, who is the assignee of the payee 
therein mentioned, as the indorser on a note for $625, then the plain- 
tiff is not entitled to recover, otherwise he is entitled to recover. The 
two contracts entered into contemporaneously are as follows: 

EXHIBIT "A." 

WHEREAS, M. McD. Williams owes R, W. Hicks the sum of $2,766.69, 
for payment of which said Hicks holds as collateral security a mort- 
gage from W. J. XcDiarmid and A. E. XcDiarmid and their wives 
to M. McD. Williams, the same having been transferred for that purpose 
by said Williams to said Hicks, which mortgage covers the lands in 

Cumberland and Harnett counties, North Carolina, known as 
(607) the McDiarmid lands (about 13,000 acres) and the Cameron 

tract of 146 acres, and is a second mortgage on said lands, made 
in December, 1890, and duly recorded in Cumberland and Harneti 
counties; and whereas said M. McD. Williams, as assignee of said 
W. J. McDiarmid & Bro., and conducting the assigned business and 
managing the assigned property during the year 1891, by an agreement 
of the creditors, has incurred liabilities, as appears by his statements 
of account; and whereas R. W. Hicks, J. Y. Gossler and M. McD. 
Williams have this day entered into an agreement for an  arbitration, 
etc., of an account which M. McD. Williams claims against the prop- 
erty lately in his hands as assignee of W. J. XcDiarmid & Bro., and 
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incurred, as he claims, under the agreement of the creditors of W. J. 
McDiarmid & Bro.; and whereas R. W. Hicks may become one of the 
purchasers of the assigned property of W. J. McDiarmid & Bro., at the 
sales to be made this day by J. D. Williams, as first morgagee of said 
"McDiarmid lands," and by Joseph G. Brown, trustee, of the "Mill 
tract," containing five and eight-tenths acres, and the machinery a d  
improvements thereon, located at Spout Springs, N. C., and also a 
part of said assigned estate, in the event of which purchase said R. W 
Hicks' claim of $2,765.69 against said M. McD. Williams would br- 
come liable to scale in proportion, as said R. W. Hicks' claim repre- 
sented the purchase money of the whole of said assigned property; ant1 
in case the indebtedness incurred by said M. McD. Williams as assignee 
of W. J. McDiarmid & Bro., and by virtue of the agreement between 
said Williams and the creditors of W. J .  McDiarmid & Bro., should 
finally be decided to be proper, correct and a charge against the assigned 
estate, and, in any event, would be subject to the individual claim of 
about $2,700.00 of M. McD. Williams, to be passed upon, audited and 
finally determined and settled in accordance with the terms of 
an agreement of this date between R. W. Hicks, J. Y. Gossler (608) 
and said M. McD. Williams, which agreement is hereby referred 
to in  further explanation of this agreement, and is made a part there- 
of so far  as concerns said R. W. Hicks and M. McD. Williams; and 
whereas it  is the desire of M. McD. Williams that his indebtedness to 
said R. W. Hicks, collaterally secured by said mortgage from W. J. Mc- 
Diarmid & Bro., to said M. McD. Williams, shall be fully paid with- 
out any scale or offset, and in case said Hicks should become one of 
the purchasers, that said sum of $2,768.69, due him by said Williams, 
shall be allowed as cash on said purchase and without scale of offset 
in  any event: Now, therefore, in consideration of the premises and 
the further consideration of ten dollars, in hand paid by R. \IT. Hicks 
to M. McD. Williams, the receipt of which is hereby ackno~vledged, the 
said &;I. McD. Williams agrees, covenants and promises with and to 
said R. W. Hicks that in any event said $2,765.69 shall be \tiihoni scaie 
or offset of any kind, and that he will protect and save said Hicks 
harmless as to any scale or offset on said sum, that any note or other 
paper signed or endorsed by R. W. Hicks upon the coming in nf !he 
award of the arbitrators or by reason of any claims against said assigned 
property contracted by M. McD. Williams as assignee of W. J. Mc- 
Marmid & Bro., and agent of the creditors under said conrracr of De- 
camber, 1890. 
Witness : M. McD. WILLIAW, (Seal.) 

H. McD. ROBINSON. 

337 



I N  T H E  SUPREME COURT [I16 

EXHIBIT "B." 

Articles of agreement made and entered into this day by and between 
J. Y. Gossler, Gossler & Go., R. W. Hicks and M. McD. Williams: 

WHEREAS, M. McD. Williams is indebted to R. W. Hicks in 
(609) the sum of $2,765.69, for which he holds as collateral security 

a mortgage by W. J. McDiarmid & Brother to said Williams, 
and has agreed to assign to said Hicks a sufficient interest in amount 
of said mortgage to liquidate said debt; and whereas there will then 
be a balance of about $862.61 due to M. McD. Williams on the said 
mortgage; and whereas there are matters of difference between said 
Gossler and said Williams, and between the creditors of the said W. J. 
McDiarmid and Brother and the said Williams : 

Now, therefore, the said Gossler & Company and John Y. Gossler 
and the said Hicks agree with the said Williams: 

1. That if the said Gossler & Hicks, or any person for them, shall 
purchase and take deeds for the properties of W. J. McDiarmid & Bro- 
ther, at the sales advertised for this day at Spout Springs, they will, 
on or before 9 January, 1892, pay to the said Williams the sum of 
about $862.61, and he will thereupon assign and transfer the said bal- 
ance due upon his said mortgage to the said Gossler & Hicks. 

2. That all matters of difference between the said Gossler & Hicks 
and the said Williams and the creditors of W. J. McDiarmid & Brother 
and the said Williams shall be at once submitted to the arbitration of 
J .  C. McRae andSN. A. Sinclair, they, in advance, to select an umpire, 
and the award of a majority shall be final. This, upon the condition 
that the said Gossler & Hicks or some person for them, shall purchase 
and take deeds for the properties to be sold this day. 

3.. The said Gossler & Hicks and the said Gossler & Company agree 
that the corporation to be formed shall immediately, upon the coming 
in of the award, give to the said Williams four notes for the amount 

of the award of equal amounts, payable in 2, 4, 6 and 8 months 
(610) after their date, with interest at the rate of 8 per cent; one of 

said notes to be indorsed by said Hicks and the others by said 
Gossler. Thereupon the said Williams is to assign to the said Gossler 
& Hicks his claim and interest under the said award. 
, 4. Said Williams agrees to sell at public sale any and all properties 

not included in the said J. D. Williams mortgages and the Brown deeds 
of trust at once. I n  the meantime and at once the said Williams is to 
deliver to the said Gossler & Hicks all property and assets of every 
description belonging to the said trust estate of McDiarmid & Brother, 
if they become the purchasers as aforesaid. This is to include all the 
property included in the J. D. Williams mortgages and the Brown deeds 
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of trust, and all property and assets of the said trust estate not included 
iu the said Williams mortgages and the Brown deed of trust. The. 
said Gossler & Hicks agree that the property mhich the said Williams 
shall advertise for sale as herein provided shall be forthcoming at the 
sale of said Williams. The said Gossler & Hicks shall in  the meantime 
hold the same in  trust for said Williams until the day of sale. Dated 
2 January, 1892. 

JNO. Y. GOSSLER, (Seal.) 
GOSSLER & GO. 
R. W. HICICS, (Seal.) 
M. McD. W I L L I A ~ ,  (Seal.) 

Witnesses : 
H. McD. ROBINSON, 
N. A. SINCLAIR. 

ADDENDUM-"M. McD. Williams, as assignee, agrees at  once to execute 
to Gossler & Hicks, if they become the purchasers, quit-claim deeds 
for all the properties." 

The conclusions of law were as follows: 
1. That no evidence has been offered showing any breach of the cove- 

nant contained i n  last 17 lines (or last clause) in the paper writing 
marked Exhibit "A? 

2. That said paper writing does not convey to Hicks the 
award of the arbitrators for $2,500 or any part of i t  in  favor (611) 
of M. McD. Williams. 

3. That if the paper marked Exhibit ('A" is the basis of any demand in 
favor of R.  W. Hicks against M. McD. Williams, such claim should, . '  

under section 2 of the agreement (Exhibit '(B") to arbitrate, have been 
submitted to the arbitrators. 

4. That the interest of said Williams in the award shall be assigned 
to Gossler & Hicks as provided in section 3 of the agreement (Exhibit 
"B") upon payment of the sum of $625 with 8 per cent interest from 2 
July, 1892, by the said corporation. 

5. That the plaintiff is entitled to receive and recover the said $625 
and 8 per cent interest from said date from the defendant corporation 
and to recover the same from the defendant, the Consolidated Lumber 
Company, and the said Hicks as surety or indorser. 

6. That plaintiff recover costs to be taxed by clerk. 
A11 of the other facts found by the court below, mhich are material, 

are embodied in the opinion. The defendants appealed from the judg- 
ment rendered. 
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N.  A. Sinclair and Shepherd & Busbee for plaintiff. 
McRae & Day alzd H. McD. Robinson for defendants. 

AVERT, J. (after stating the facts) : The award of the arbitrators de- 
clares that the plaintiff is entitled to receive of Gossler & Co., and R. W. 
Hicks, the sum of $2,500, in full of all claims and demands whatever, 
and i t  is agreed that by a subsequent arrangement the defendant, the 
Consolidated Lumber Company, became responsible for the payment 

of the said amount awarded to the rightful claimant, and has 
(612) paid all except the sum of $625, evidenced by a note indorsed 

by the defendant R. W. Hicks and which he contends was not due 
to the plaintiff's assignor, Williams, under a contract (marked Exhibit 
"A") entered into by said Williams contemporaneously with the signing 
of another agreement, which is to be construed with it, and in which, 
in  addition to the mutual stipulations to submit to arbitration, Williams 
contracted to assign a sufficient portion of a debt secured to him by a 
certain mortgage executed by W. J. McDiarmid & Bro., to satisfy a 
debt of $2,765.69 due to R.  W. Hicks from Williams individually. Wil- 
liams had been appointed assignee by McDiarmid & Bro., and had subse- 
quently executed an assignment to plaintiff for the benefit of his own 
creditors. By the terms of the last named contract, such sum as should 
be awarded to Williams was to be secured by four notes in equal 
amount, three of which were to be indorsed by Gossler and one by R. W. 
Hicks. 

I t  is contended for the defendants that Williams agreed to hold Hicks 
harmless in  advance as to any apparent liability he might incur by in- 

. dorsing a note fo' one-fourth of the amount of the award ($625), which. 
' is the subject of the controversy, to Williams. The language of the 

concluding portion of the instrument to which i t  is insisted this con- 
struction must be given, is as follows : ((NOW, therefore, in consideratiou 
of the premises and the further consideration of $10, in  hand paid by 
R. W. Hicks to M. McD. Williams, the receipt of which is hereby 
acknowledged, the said Williams agrees, covenants and promises with 
and to said Hicks that in any event said $2,765.69 shall be without 
scale or offset of any kind, and that he will protect and save said 
Hicks harmless as to any scale or offset on said sum, and that any 
note or other paper signed or indorsed by Hicks upon the coming in 

of the award of the arbitrators or by reason of any claims 
(613) against said assigned property, contracted by Williams as as- 

signee of McDiarmid & Bro., and agent of the creditors under 
said contract of December, 1890. (Signed by M. McD. Williams, seal, 
and witnessed by H. McD. Robinson.)" 

I t  is admitted that the debt of $2,765.69 has been realized by Hicks 
340 
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out of the proceeds of the claim against McDiarmid & Bro., which had 
been assigned to him by Williams, and therefore the contract to hold 
Hicks harmless as to that, has been performed. Whatever the parties 
may haTie intended for the draftsman to incorporate in  reference to the 
note to be indorsed by Hicks, it is evident that in the hurry of prepar- 
ing to embark on a train, a sentence was left incomplete, and the latter 
part of it, as i t  was written, is not sufficient to limit his liability in any 
way. Courts may decide between one of two possible constructions 
of ambiguous terms, and may resort sometimes to pertinent extrinsic 
evidence to arrive at a proper interpretation. But they are not at liberty 
to supply a supposed ellipsis in order to give legal effect to language 
that, without addition or alteration, would be meaningless. 

I t  is the duty of the parties to express intelligibly, and i t  is the office 
of the court to enforce, when so expressed, the intent of two or more 
minds that constitutes the contract. The judgment of the court below is 

Affirmed. 

(614) 
JOHN McCRIJIMEN v. JOHN B. PARISH. 

Practice-Appeal-Afirmance of Judgment. 

An appellant must show error affirmatively, and where he does not do so and 
the record is insufficient to determine whether or not error was conmitted 
by the trial judge, the judgment below will be affirmed. 

ACTION to recover land, commenced by summons issued on 1 April, 
1892, and tried before Bryam, J., and a jury, at  March Term, 1894, 
of MOORE. There was judgment on a verdict for defendant, and plain- 
tiff appealed. 

Black & Adarns for plaintiff. 
Douglass & Shaw for defendant. 

FURCHES, J. This is an action for possession of land, and there is 
but one exception presented by the record for our consideration. The 
judge, among other things, charged the jury as requested by counsel 
for defendant, as follows: "Every grant and deed must have a begin- 
ning corner, and if the jury should find the beginning corner of the 
McAuley 50 acres to be at  M, then they must find the beginning corner 
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of the John C. Buie 100 acres to be at 0 ;  and if they find the begin- 
ning corner of the 100-acre tract, then the beginning corner of the 
%%acre John C. Buie grant is at  the point Q and the plaintiff cannot 
recover, and you must answer the first issue, 'No.' Plaintiff excepted 
and, upon denial of motion for new trial, appealed.'' 

I t  appears from the case on appeal that the plaintiff offered in evi- 
dence two grants from the State of Ilu'orth Carolina to John C. Buie, and 
a deed from Buie to t%e plaintiff. And the defendant offered in evi- 

dence two grasts from the State to Murdoch McAuley, and a 
(615) deed from Margaret Ann Moore to defendant. And the case 

states that "a copy of said grants is hereto attached." But upon 
~xamination of the record, we find no such copies. And we suppose 
from the statement of the case that there had been a survey of the land 
mentioned in said grants as each grant seems to be Iocated by letters, 
A, B, and C. But there is no map or plot of such survey attached, 
or furnished the Court. Therefore, it is impossible for the Court to 
see whether his Honor's charge was erroneous or not. And, as it 
devolves upon the appellant to show that there was error, and as he 
has failed to do so, it only remains for us to affirm the judgment. 

Affirmed. 

FURCHES, J .  Since filing the opinion in  this case, copies of the grant 
to Buie and of the deed from Buie to plaintiff and also a plot of 
the survey have been filed-no copies being furnished of the grants to 
Murdoch McAuley. And we have examined the copies and the plot 
with as much care as we could, thinking we might find sufficient state- 
ments to enable us to give an opinion more satisfactory to ourselves 
than was the opinion heretofore filed. But we find i t  to be a compli- 
cated question of location, and the plot is without explanation. So 
we are compelled to leave the case as our original opinion left it, by 
saying, if there is error the appellant has failed to show i t  to this Court. 

No Error. 
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8. H. THREADGILL, ADMI~ISTRATOR OF G. 33. THREADGILL, DECEASED, V. 

COMMISSIONERS OF ANSON COUNTY. 

Action on Coupom of Cour~ty Bo?bds-Presumption of Ownership- 
Principal and Agent-Tax-Collecior-Instructions to Jury-Stat- 
ute of Limitations--Amendment of Pleadings-Practice. 

(617) 

While the general rule is that the holder of negotiable paper is  presumed to 
to be the owner, and that  the burden is on the defendants to  show the con- 
trary by a preponderance of evidence, yet where an agent of a principal 
is furnished with money to buy, and does buy, up claims against the 
latter, i t  is his duty, if lie asserts a right to  the claims, to  show by a 
preponderance of testimony that  the claims are  his ; therefore, 

Where a tax-collector of a county, having by authority of the county re- 
ceived coupons of county bonds in  payment of taxes, brought suit 
against the county to  recover on coupons of the same kind which he 
claimed to own, it  was improper on the trial to  instruct the jury that  
the possession of the coupons raised a presumption of i ts  ownership. 

Such erroneous instruction was not cured by a subsequent charge that  the 
fact of the plaintiff's having received the coupons as  tax-collector raised 
a suspicion which i t  was his duty to  rebut by further evidence that  he 
acquired them Bonn fide. 

Where, in a charge reciting that certain facts raised a suspicion as to  
plaintiff's ( a  tax collector's) ownership of coupons, the trial judge added 
the statement that "plaintifi claims to have rebutted such suspicion by 
showing when and from whom he got some of them and that he owed 
none of the taxes for the years he received the coupons"; Held, that  such 
addition to the charge was erroneous, a s  invading the  province of the 
jury, it  being equivalent to saying that "the plaintiff has shown you when 
and from whom he got the coupons and claims that this rebuts the sus- 
picion." 

Where there is a variance between the record proper and the statement of 
the case on appeal, the former governs. 

An amended pleading does not exclude a party from the benefit of allega- 
tions in the original pleading. 

The Statute of Limitations begins to  run against coupons of bonds a t  the 
maturity, not of the bonds, but of the coupons. 

ACTION commenced b y  summons issued 7 October, 1871, a n d  t r ied 
before Bryan, J., a n d  a jury, a t  F e b r u a r y  Term, 1894, of Amsos. 
There  was  a verdict a n d  judgment thereon f o r  the  plaintiff, a n d  
defendants  appealed. The facts  appear  i n  t h e  opinion of Associate 
Justice Furches. 

J .  A. Lockhart and Burwell, Walker & Cansler for plaintiff. 
R. E. Little and Battle & Mordecai for defendants. 

343 
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FURCHES, J. This is an action brought by the intestate of plaintiff 
upon a lot of coupons amounting as plaintiff alleges to $2,331, and 
interest thereon from the date of their maturity. On the trial below 
the plaintiff recovered and had judgment for the full amount claimed 
and interest thereon, from which judgment the defendants appealed 
to this Court, assigning quite a number of errors. Among the errors 
assigned by defendants are the following, which we briefly state as 
follows : 

1. That the court erred in  holding that plaintiff being i n  the 
possession of the coupons sued on, the presumption is that he is the 
owner of the same, and that it devolved upon the defendants to rebut 
this presumption by a preponderance of evidence. 

2. That the court erred in admitting in evidence Exhibit "H" under 
the objection of defendants. 

3. That the court erred in  refusing to give defendant prayer for 
instruction that the coupons sued on were presumed to be paid by 
the lapse of time. And in  disregard of this prayer, charging the jury 

that if they found from the evidence that plaintiff's intestate 
(618) mas the owner of the coupons at the 'commencement of this 

action, they should answer the second issue "No," which was 
the same as instructing the jury that they had not been paid. 

I t  was in  evidence and not denied that the coupons were taken from 
bonds issued by the county of Anson, prior to-1860, in payment of 
the subscription of that county to the Wilmington, Charlotte & Ruther- 
ford Railroad Company; that said coupons became due in 1862, 
1863 and 1864, and that the bonds from which they were detached 
became due in 1880. I t  was admitted that G. B. Threadgill, intestate 
of plaintiff, was sheriff of Anson County from 1859 to 1868; and 
as such was ex oficio  tax-collector for the county. And there is evi- 
dence tending to show that, as such sheriff and tax-collector, he was 
authorized and instructed to take such coupons as those sued on in  
payment of taxes, and that he did receive such coupons in  his official 
capacity in payment of taxes due to the county. 

We recognize the rule as laid down by the court on the trial below 
as being the general rule, that the holder of negotiable paper is 

to be the owner, and the burden is on the defendant to show 
by a preponderance of evidence that he is not. But we are of the 
opinion that this rule does not apply in  this case. I t  certainly cannot 
be that an agent-a fiduciary-of a principal, furnished with the 
means of the principal to buy up claims against the principal, and 
uses such means in  buying up the claims, should be allowed to say to 
his principal, "I've got the claims (the coupons) in my possession, and 
I am going to hold them as my own unless you can 'prove by a prepon- 
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derance of evidence, that they are not mine.' " This rule would reverse 
the 1aw of centuries, aa applied to principal and agent. We under- 
stand the law to be just the reverse of that laid down by his Honor, 
that i t  is the duty of the fiduciary, the agent (who is in posses- 
sion of the facts), to show, if he claims the coupons as his own, (619) 
to the satisfaction of the court and jury that they are his. 
The burden of proof is upon him. Allen v. Bryant,  42 N.  C., 276. 
I t  is doubtful whether Threadgill, the agent of the county, with the 
means of the county (the tax lists) in  his hands, instructed to take 
up the coupons of the county, and, undertaking to do so, had the 
right to go into the market as a purchaser on his own account. Boyd 
v. Hawkins, 17 N. C., 207. But we will not multiply authorities on 
this point of the case. 

But defendants' counsel contended that if the court was in error 
in holding and instructing the jury that the burden was on defendants 
to prove that plaintiff was not the owner of the coupons sued on, this 
error was corrected by the following, which is also a part of the charge 
of the court: "In response to defendants' first prayer the court 
charged that if the jury believed the plaintiff's intestite was directed 
and authorized, as sheriff, by the proper county authorities to receive 
the coupons in  payment of taxes and that he did so receive them, i t  
raises a probable ground of suspicion against plaintiff's being the owner 
of the coupons; and his being the holder of the coupons, the presump- 
tion that he is the owner is rebutted, and i t  devolves on plaintiff to 
rebut this suspicion by further evidence that he acquired the coupons 
bonu fide. This the plaintiff claims he has done by showing when and 
from whom he got some of them, and that he owed none of the taxes 
for the years he received the coupons. Defendants excepted to refusal 
to give the first prayer of instruction and to the instructions given." 

We do not agree with the counsel of plaintiff. The court had just 
before that part of the charge quoted above, charged the jury i n  the 
most positive and decided terms that plaintiff's possession of the 
coupons was a presumption that he was the owner of them 
and the burden was upon the defendants to show that he was (620) 
not, as follows: "That plaintiff having produced the coupons 
is presumed in law to be the owner thereof, and the burden of proof 
is on defendants to show that he is not; and defendants must establish 
by a preponderance of testimony that plaintiff is not the owner of the 
coupons, and if defendants have not satisfied the jury by a preponder- 
ance of testimony that the coupons are not the property of plaintiff, 
they shall answer the first issue, 'Yes.' Defendants excepted.') We do 
not think that so undecided an instruction as that relied upon by 
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plaintiff could have the effect to correct the positive error contained 
in the charge last above quoted. 

Indeed, me are of the opinion that that part of the judge's charge 
reliea upon by plaintiff is erroneous. I t  is confused and undecided 
and does not charge the lam as we understand it to be, as between prin- 
cipal and agent. I t  may be that plaintiff's intestate acquired the 
coupons bona fide, but as the agent of defendants, and with proper 
explanation, the charge might have been proper. But, as i t  is stated 
and left in  the charge, we cannot see that it was any benefit to the jury, 
and may have been misleading. But as it appears to us, the court in 
this instruction invaded the province of the jury in  the sentence 
following the words "bona fide." The court does not say that plain- 
tiff claims that he has shown you "when and from whom he got some 
of his coupons," and that he has thereby rebutted "this suspicion," 
which would have been perfectly legitimate. But the judge says that 
the plaintiff claims to have rebutted this suspicion ('by showing when 
and from vhom he got some of them." So the sentence thus stated is 
thst plaintiff has shown you "when and from whom he got the coupons," 
and claims that this rebuts the presnmption. We do not think that 
this was correct. 

The next exception we will consider is as to the admission of 
(621) Exhibit "H" by plaintiff under the objection of defendant. 

The defendant during the course of the trial had introduced 
Exhibit "A," which is as follows : 

"Statement of Anson County coupons presented to the Commis- 
sioners of Anson County by Gideon B. Threadgill and by said Board 
referred to Henry W. Ledbetter, John J .  Dunlap and John C. McLauch- 
lin, County Auditing Committee. 

"Coupon No. 3, from bond No. 1, due 1 January, 1862; indorsed 
by J .  McLendon, $70. Etc., etc." 

Mr. Gideon B. Threadgill makes the following statement touching 
the coupons above described: "These coupons came into my possession 
before the year 1865. I took them up in payment for taxes. I found 
them about a month ago among other papers at  my residence, not 
knowing up to that time that I had them in my possession. I have 
no recollection whatever of the circumstances under which I retained 
and filed away these coupons. I have receipts of James A. Leak given 

-in 1864, and in  March, 1865, for $8,000, which was paid to him for 
the support of soldiers' families. One of these receipts, for $5,000, 
dated 19 November, 1864, specifies that the money was a part of 
railroad funds. X y  impression is, I collected the railroad taxes for 
1862-63-64, and in paying the same to Mr. Leak for the purposes set 
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forth in his receipt, paid him in  cash (Confederate money) and kept 
the coupons which I had taken in  in  the way of taxes." I n  answer to 
the question, "Do you know whether you settled the taxes for the 
years 1862-63-642'' Mr. Threadgill answers, "I do not. I have no 
recollection of a settlement of the taxes for those years. I have receipts 
showing settlement in full of all the other taxes for the years 1862-63- 
64, but no receipts showing a settlement of the railroad taxes. I find 
from a statement from the Auditor's office in  Raleigh that the amount 
of taxes levied for railroad purposes in 1862 was $2,106; and 
I find from an old tax book that the amount l e ~ i e d  in 1863, for (622) 
the same purposes, was $2,500. I cannot find the amount 
levied for same purpose in  1864. There is no further statement which 
I can now make that will throw any light upon the matter." 

"G. B. Threadgill makes oath that the facts set forth i n  the foregoing 
statement, to the best of his knowledge, information and belief, are true. 

G. B. THREADGILL. 

"Sworn to and subscribed before me, 25 August, 1880. 
JOHN C. MCLAUGHLIN, C. S. C." 

After defendants had offered Exhibit "A," the plaintiff offered Ex- 
hibit. "H" in reply. Defendants objected, the objection was overruled 
and defendants excepted. Exhibit '(H" is as follows: 

"The Finance Committee met today at the request of t id eon B. 
Threadgill, Esq. Present, Col. Henry W. Ledbetter, John J. Dunlap 
and John C. McLauchlin. Gideon B. Threadgill, Esq., makes the 
following statement in addition to and amendatory of the statement 
made by him heretofore, to-wit, on 25 August, 1880, touching the 
county coupons i n  his possession, of which an inventory is hereto 
annexed : 'Since my former statement' I have become satisfied that T 
did not receive all of said coupons before the year 1865, and that I 
received a portion of them since the year 1865. I received the two, 
indorsed by F. Milton Kennedy, at the house of J. B. Burns in  
Wadesboro after the close of the war. After the year 1865 I did not 
collect any back taxes. After the close of the war, after the year 1865, 
I did not collect any back taxes after the close of the war. I find that 
there was for the year 1866 taxes against Mr. Kennedy amount- 
ing to six or seven dollars. I am satisfied that 1 received the (623) 
three coupons indorsed by W. G. Wright since the year 1865. 
I find upon examination of my receipt book that I did not settle in  
full the taxes for the year 1864. I have my tax books for the years 
1862 and 1863. From these books I find that the levies for payment 
of coupons for those years were for 1862 $2,100, for 1863 $2,500.' " 
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The abstract from the Auditor's office shows only the total levies 
and not the amounts levied for specific purposes. Here the further 
consideration of this matter was postponed until 17 August, 1881. 

" ~ ~ E D X E S D A Y ,  17 August, 1881. 
"The committee met according to agreement. Present, Henry W. 

Ledbetter and John C. McLacchlin. Mr. Gideon B. Threadgill con- 
tinues his statement, as follows: 'Upon reflection and in  consideration 
of tha fact that I find in the package of coupons in  my possession some, 
to-tvit, those indorsed by F, M. Kennedy, and those indorsed by 
W. G. Wright, which I recognize as having been received by me since 
the year 1865, 1 am convinced that I received the whole batch since 
said year 1865. These coupons are my property. I suppose they 
were taken by me partly in  payment of taxes, and if so, the county 
has been paid, as I have settled in  full the taxes for 1866-67.' 

G. B. THREADGILL. 

"Sworn to and subscribed before me, 17 August, 1881. 
JOHN C. MCLAUCHLIM, C. S. C." 

And the plaintiff contended that Exhibit "H" was a part of the 
same declaration or statement as Exhibit "A" introduced by defendant, 
and was competent on that account. And we find that in  the statement 

of the case on appeal it is said to be a part of the same trans- 
(624) action or declaration as Exhibit "A." But we find from an ex- 

amination of the record that this is not true; that Exhibit "A" 
was made on 25 August, 1880, and that the committee to whom i t  was 
made, made the following report thereon, the same day it was made to 
them, marked Exhibit "E," as follows : 

"We, Henry W. Ledbetter, John J. Dunlap and Johh C. McLallchlin, 
Auditing Committee for Anson County, submit the following reporr 
to the honorable Board of Commissioners of Anson County, to-wit: 
Gideon B. Threadgill, late sheriff of said county, submitted to us a 
lot of coupons taken from the Anson County Railroad Bonds, amount- 
ing in  the aggregate to twenty-two hundred and sixty-one dollars 
($2,261). We h a ~ e  prepared a descriptive inrentory of said coupons 
and have appended thereto Mr. Threadgill's statement touching them, 
sworn to and signed by himself. Said inventory and statement are 
appended hereto marked 'Exhibit 8.' We have not been able to find 
anything beyond Mr. Threadgill's statement to throw any light upon 
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the question whether said coupons have been heretofore paid by the 
county and are the property of Mr. Gideon B. Threadgill. 

Respectfully submitted, 
J. C. MCLAVCHLIN, 
J. J. DUNLAP, 
H. W. LEDBETTER, 

"25 August, 1880. Auditing Committee." 

And we find from the record that more than a year after the report 
quoted above, the committee made another report which is very evident 
to us was the result of plaintiff's statement "H," made at his own 
request, and concluded on 17 August, 1881. This report is as follows: 
"The claim of G. B. Threadgill, based upon Anson County 
coupons amounting to $2,261, having been referred to us with (625) 
instructions to report our judgment as to the question, whose 
property are said coupons, respectfully report that, upon a careful 
consideration of all the facts and circumstances brought to our knowl- 
edge in  the investigation of this matter, we have to state, in  our judg- 
ment, said coupons are the property of the county of Anson. 12 
September, 1881. (Signed by J. C. McLauchlin; H. W. Ledbetter and 
J. J. Dunlap, Finance Committee)." So, i t  appears from the record that 
Exhibit '(A" and Exhibit "H" are not a part of the same conversation 
or declaration. And i t  has been too often and too recently held by 
this Court to need the citation of authority, that when the record 
proper differs from the statement of the case on appeal, the statements 
in the record proper contrpl. 

I t  is true that statements "A" and "H" are about the same subject 
matter, but they are not parts of the same conversation or admission, so 
as to make '(H" competent evidence for the plaintiff, because the 
defendant had introduced Exhibit "A." And this being the only 
ground upon which we can see that it could be competent, and indeed 
being the only ground upon which the learned counsel contend that 
it was competent, we must sustain the defendants' exception and 
hold that there was error in admitting Exhibit "H" i n  evidence on 
behalf of plaintiff. 

The next exception we propose to examine is that arising upon the 
presumption of payment from the lapse of time. I t  is admitted that 
the coupons sued on were detached from bonds issued before 1860 
and falling due in  1880; and that the coupons became due in l,862. 
1863 and 1864. The coupons partook of the same dignity as the bonds 
from which they were detached, and being dated before 1860 and  
falling due before 1868, the statute of limitations does not apply. 
But they may be barred, or rather paid by the lapse of time 
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THREADGILL 'V. COMMISSIONERS. 

(626) and the statute of presumptions. Revised Code, ch. 65, sec. 
18. But plaintiff in  the first place denies that the coupons 

sued on are barred by the lapse of time and contends that the bonds 
from which they were detached did not become due until 1880, and 
they would not be presumed paid till 1890; and the coupons would 
be good as long as the bonds from which they were taken would be 
good. And plaintiff further contends that defendants are not entitled to 
this defence for the reason that i t  is not made by the pleadings. Plain- 
tiff admits that defendants pleaded payment in  the original answer, 
but he says that in  the amended answer the defendants deny that 
it has paid these coupons; that the two answers are contradictory, and 
that the rule is that where there is an amended pleading filed the case 
must be tried on the amended pleadings, and not on the original, and 
cites some cases from New York which he says sustain this conten- 
tion. We have not examined these cases, because, if any such rule 
obtains in New York, we know the practice is well settled to be other- 
wise here. Indeed, we find from the record that plaintiff amended his 
complaint in  1885, the action having been commenced i n  1881. But 
we do not propose to hold the plaintiff down to his amendment, and 
exclude him from the' benefit of his original complaint. And neither 
do we propose to deprive the defendants of the benefit of the original 
answer. Nor do we think the rule as to the limitation, contended for 
by the plaintiff, is the law. To sustain the contention that the coupons 
are not barred for ten years after the bonds became due, would be 
equivalent in  this case to saying that they would not be barred for 
thirty years after they fell due. We cannot do this without violating 
every rule of law, that we know of, in regard to the lapse of time and 

the presumption of payment. The coupons, though they have 
(627) the dignity of the bonds, constitute an indebtedness of their own, 

independent of the bonds, fixing their own time of maturity- 
as in this case becoming due nearly twenty years before the bonds 
from which they were detached became due. The right of action accrues 
when they become due and the owner does not have to wait till the 
bonds become due. And this, the right of action, is what starts the 
statute. This view seems to us to be so thoroughly sustained by the 
"reason of the thing" and the logic of the case, that i t  requires no 
authority to support it. But the case of Amy v. Dubugue, 98 U. S., 
470, is directly i n  point and sustains the view we have taken of this 
mather. 

This only leaves the question of pleading to be considered, and we 
have seen that defendant is entitled to the benefit of the original answer 
and of both amended answers. The proper plea to raise this defence, 
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is payment-this is elementary learning. I t  is admitted that defendant 
has properly pleaded payment in his original answer. But defendant 
in  the fourth section of the amended answer, made at  Fall  Term, 1882, 
uses this language, that defendant denies that i t  "ever made payment 
of any part of said coupons, as alleged, to the plaintiff as owner of 
said coupons." This was said, replying to the fourth section of 
plaintiff's complaint, which contains the following averment: "That 
on these said coupons the sum of seventy dollars has been paid, leaving 
a balance of principal due the plaintiff, etc." And we think a fair 
interpretation of the language used by defendant in the fourth article 
of the amended answer, i s  a denial of the payment of this seventy 
dollars, and not a denial that the coupons were paid. 

So we do not think the answer is subject to the criticism of being 
inconsistent. But  if it were, it has been held by this Court 
that defendant may plead as many pleas as he wishes, and even (628) 
inconsistent pleas. Reed v. Reed, 93 N. C., 462, and cases there 
cited. And defendant in its last amended answer pleads the statute 
of limitations for ten years. And i t  was held by this Court in Pember- 
ton v. Simmons, 100 N .  C., 316, that this wads sufficient to enable the 
Court to consider the case on the statute of presumptions. We do not 
think the pleadings in Reed v. Reed or Pemberton u. Simmons, supru, 
good pleading, and do not recommend them as models. But this 
Court has many times sustained very imperfect and defective pleadings, 
where there was a sufficient statement of facts to constitute a cause of 
action, and where it could see that the opposite party had not been 
misled and injured thereby. But while the answers in this case are not 
as concise and logical as they might be, we cannot say that they do not, 
with sufficient clearness, state the defendant's ground of defence. 

So our conclusion is that there was error in  the judge's charge 
that the burden was on defendant to Drove that daintiff was not the 
owner of the coupons sued on. We also think there was error in  
admitting Exhibit "H" in evidence for plaintiff. And we are also of 
the opinion that the court erred in instructing the jury that the 
statute of presumptions did not bar the plaintiff's claim. This is a 
question o f  law and fact and should have-been submitted to the jury 
upon the evidence in  the case, with proper instructions as to whether 
the plaintiff had rebutted the presumption of payment. 

There are quite a number of other exceptions which will probably 
not arise on another trial. and we have not considered them. There is  
error, and the defendant is entitled to a 

New Trial. 

Cited: Person u. Montgomery, 120 N .  C., 117; Ladd v. Teague, 126 
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N. C., 549; Duckworth v. Duckworth, 144 N .  C., 622; Johnson v. 
Lumber Co., 147 N .  C., 252; Holton v. Lee, 173 N .  C., 107; McDonald 
'L'. McLendon, ib., 176; Southerland v. Brown, 176 6. C., 190. 

(629) 
ALEXAKDER CAMPBELL v. B. ;\I. MORRISON ET AL. 

Action to Recover Land-Trial-Eviden.ce-lnstructions. 

1. Where in the trial of an action to recover land, the plaintiff introduced 
as a part of his chain of title a grant from the State containing certain 
calls, differing in some respects from a deed under which he claimed 
title and which covered the locus in quo, he is not precluded from in- 
troducing the latter deed by reason of such variations in the calls. 

2. Where, in the trial of an action to recover land, the plaintiff introduced 
a deed covering the locus in quo the calls of which deed differed from 
those of a grant previously introduced which did not cover the land in 
controrersy, and defendants' evidence tended to show that plaintiff's 
deed originally corresponded with the grant and also to establish adverse 
possession by the defendants, it  was error to charge that, if a certain point 
on the plat exhibited in evidence was the corner of plaintiff's grant the 
plaintiff had located his grant, for such charge did not take into account 
the location of the grant and deeds, the question as to, the alleged alter- 
ation of the calls in the deed, the location of defendants' deed and the 
question of defendants' actual possession of the locus in quo. 

ACTIOX for the recovery of land, commenced 28 July,  1890, and 
tried before Winston, J., and a jury, a t  August Term, 1892, of MOORE. 
There was a verdict for  the plaintiff', and from the judgment therein 
defendants appealed. The facts a re  stated i n  the  opinion of Associate 
Justice Furches. 

W .  E. Murchison for plaintif. 
Black & Adnms, W.  C. Douglass, Shazu & flcales fbr defendants. 

FCRCHES, J. Plaintiff, for  the purpose of making out his title, 
introduced a copy of a grant from the State to Malcom Gilchrist, 

bearing date 1 8  December, 1797, and then offered a deed from 
(630) Malcom Gilchrist to Daniel Campbell, the calls of the deed 

covering the  locus i n  quo, as plaintiff alleged, while it ,seems 
the copy of the grant  did not. Defendants objected to the introduo- 
tion of this deed for the reason, as they alleged, that  plaintiff had 
introduced the grant, and mas bound by that. The court overruled 
this objection and defendants excepted. 
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We do not see any grounds upon which this exception can be sus- 
tained. This is too clear to admit of argument. But the courses and 
distances in  the grant from the State to Malcom Gilchrist, taking the 
point "9" on the map as the proper beginning corner (and this was 
admitted by both sides), do not seem to cover the locus in quo, while 
it seems that the calls in  the deed from Malcom Gilchrist to Daniel 
Campbell do, if the sunley is correct. But defendants offered evidence 
tending to show-and which, so far as we can see from the case presented 
by the record, was uncontradicted-that this deed originally contained 
the same calls as the grant to Malcom Gilchrist. Defendants also 
offered a deed from Duncan Buie to Morris Morrison, a deed from 
Morris Morrison to Allen B: Morrison, dated 15 July, 1843, and a 
deed from Allen B. Morrison to defendants for one h n d r e d  acres of 
land, which defendants contend covers the locus i n  quo, and which, 
according to the survey and plot, does cover the land in  dispute. De- 
fendants also offered evidence tending to show that defendants had 
been i n  the actual posBession of the locus in, quo ever since 1872; add 
that this action was not commenced until 28 July, 1890. Upon the 
evidence the judge charged "that if the point at  A on the plat was the 
beginning corner of the plaintiff's grant, or the copy of the grant and 
of his deed, then the plaintiff had located his land." To which charge 
the defendants excepted. We think there was error i n  this charge, 
which entitles the defendants to a new trial. The rest of the 
judge's charge is not given, and therefore we can see nothing (631) 
to correct this error, if there was anything in the charge to cor- 
rect i t ;  and therefore pass upon it, as it appears from the record, 
which was sent i n  answer to a writ of certiorari issued from this 
Court. 

I t  seems to us from this record that there are several questions 
presented, which should have been submitted to the jury under pope:. 
instructions from the court-such as the location of the grant and 
deeds, the question as to the alteration of calls in the deed from 
Gilchrist to Daniel Morrison. the location of defendants' deed. and the 
question of actual possession of the locus in yzco by the defendants 
under their deeds. There is error. 

New Trial. 
\ 
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(632) 
HARVEY BLAIR & GO. v. L. T. BROWN ET AL. 

Action to Set Aside Deed of Assignment-Fraudulent Oonveyance- 
Evidence-Declaration of Assignor, When Admissible-Conspiracy to 
Defraud. 

1. In  order to  make the declarations of the assignor after the assignment com- 
petent evidence in  the trial of an action to set aside the deed as fraudu- 
lent, i t  must be shown by evidence outside of such declarations that  the 
assignor and the assignee conspired to defraud the assignor's creditors. 

2. I n  the trial of a n  action to set aside a deed of assignment, as  fraudulent, 
the evidence <showed that  between the execution and delivery for regis- 
tration of the deed, the debtor with the knowledge of the assignee pur- 
chased a large quantity of goods from parties with whom he had not 
formerly dealt, and during the same time the assignee represented to a 
mercantile agency that  the debtor was solvent and was doing a large 

, business; that  shortly before the assignment and while the assignee held 
unrecorded mortgages on the debtor's property for a large amount, both 
the debtor and assignee represented to dealers that  the debtor was solvent 
and prosperous. It also appeared that the indebtedness to the assignee 
was much less than that  alleged in the deed of assignment, and that a 
large quantity of personal property had been conveyed to the debtor a s  ex- 
empt, although the deed provided that the assignee should pay him $500 
in lieu of exemptions; Held, that  such facts were sufficient evidence of a 
conspiracy to defraud the creditors to admit evidence of declarations 
of the debtor made after the assignment. 

3. Oral evidence of the contents of a telegram was properly excluded when 
the only evidence of its loss or destruction was the statement of the 
operator that he had "searched for i t  but could not find it"; that "some 
original telegrams a re  destroyed and some sent to  headquarters"; and 
that  no search had been made a t  headquarters for the missing one. 

4. I t  was not error to charge, in the trial of a n  action to set aside a deed 
of assignment as  fraudulent, that  the jnry should find the deed to be 
fraudulent and void if any part of the debts preferred therein were fic- 
titious and the fact was known to the assignor and assignee. 

5. In  the trial of an action to set aside a deed of assignment as  fraudulent, i t  
was error to charge the jury that  if they should find the deed to be fraud- 
ulent and void as  to or,e creditor they should find i t  so as  to all. 

6. I n  the trial of an action to set aside a deed of assignment as  fraudulent, 
i t  was error to  charge the jury that if they should find that  the assignor 
executed the deed with a view to contracting other debts, they should 
find i t  fraudulent and void. 

7. A provision in the deed of assignment that  the assignee should sell the 
property conveyed and pay the assignor $500 as his personal property 
exemptions, was not, in itself, evidence of a fraudulent intent upon the 
part of the assignor, but should be considered with the other evidence 
relating to such intent. 
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ACTION, i n  the nature of a creditor's bill, tried at December 
Term, 1894, of MOORE, before Armfield, J. On 26 November, 1890, the 
defendant L. T. Brown, a ~iierchant residing in Moore County, executed 
a paper writing purporting to be an assignment of his goods, wares, 
credits, etc., to the defendant S. D. Jones, to secure the payment of a sum 
of $5,500 to the  said S. D. Jones, and then all outstanding claims against 
the assignor, naming some of them. The debtor reserved to himself 
$500, as his personal property exemption, and provided for the ex- 
penses of executing the trust before any of the debts should be paid. 

This action is instituted by the unpreferred creditors for the recovery 
of judgments against the defendant Brown for their debts against 
them, and also to have the deed declared fraudulent and void. I t  is 
charged that the assignment was executed in pursuance of a conspir- 
acy between the assignor and the assignee to hinder, delay and defraud 
the plaintiff, and that such was the intent of the assignor and that 
the assignee knew of i t  and participated i n  i t  at the time of its ex- 
ecution. The defendant Brown died after the action commenced and 
hia administrator, J. E. Caviness, has been made a party defendant. 
The answer denies the material allegations of the complaint, except 
his indebtedness to the plaintiff. The following are the issues sub-, 
mitted to the jury, and their responses thereto: 

1. Was the deed of L ~ignment  from Brown to Jones, assignee, ex- 
ecuted with intent to hinder, defeat, delay or defraud the cred- 
itors of L. T. Brown? Answer. "Yes." (634) 

2. I s  the defendant J. E. Caviness, administrator of L. T. 
Brown, indebted to the plaintiff? If so, in  what amount? Answer. 
"Yes, as alleged in  the admissions filed." 

The court thereupon rendered judgment "declaring the deed of 
assignment executed by L. T. Brown to S. D. Jones fraudulent and 
void as to the plaintiff creditors of L. T.  Brown, and that said deed 
be set aside as to plaintiff, and further adjudged that the plaintiff 
recover of J. E. Caviness, administrator of L. T. Brown, the several 
amounts alleged in  the complaint as due to the creditors therein named, 
aggregating the sum of $5,331.49 and interest; and further adjudged 
that the plaintiff recover of the defendants the costs of the action, to 
be taxed by the clerk of the court." His Honor further ordered and 
adjudged that upon the admissions in  the pleadings this cause be 
referred to Frank McNeill, referee, to ascertain and report to the 
next term of this court what property and effects of L. T. Brown, 
deceased, and the value thereof, came or should have come into the 
hands of S. D. Jones, trustee, by virtue of the said fraudulent deed 
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of assignment, and said referee was further directed to report any 
other facts which he might deem essential to a full adjustment of the 
matters in controversy, and this cause was retained for further orders 
and directions. 

The plaintiff excepted to his Honor's refusal to render judgment 
against the said S. D. Jones, trustee, and the sureties on the said under- 
taking, and for the error alleged the plaintiff appealed. 

From the judgment rendered upon the verdict against the  defendants, 
both parties appealed to this Court. 

(635) Douglass & Spencer  and Xhaw d Scales for plaint ig .  
B lack  d A d a m s  for defendants .  

MONTGOMERY, J. (after stating the facts as above) : During the pro- 
gress of the trial the plaintiff introduced evidence tending to show that 
the deed of assignment from Brown to Jones was preferred and ex- 
ecuted on 21  November, 1890, and withheld from record till the 
morning of 27 November, 1890, and that after the execution of said 
deed, and before the recording thereof, the assignor Brown executed 
and delivered to one J. M. Monger the following power of attorney: 

"This is to certify that John M. Monger is our agent to contract 
for the purchase of goods, collect all amounts due us, and generally 
to do and act for us in as full a manner as if me gave our consent to 
each individual act of his. 

"21 November, 1890. L. T. BROVN." 

That said Brown at the time of the execution of the deed of assign- 
ment and said power of attorney had on hand a large assortment of 
goods, the greater part of which he had purchased within the thirty 
days prior to the assignment, and that said J. M. Nonger, immediately 
after the execution of the said power of attorney, went south, and in a 
section in  which the said Brown had not heretofore purchased goods, 
and purchased goods for the said Brown on credit to the amount of 
$6,000, and that said Jones, assignee, knew of t h e ~ e  transactions. 

There was also e~igence introduced by plaintiff tending to show 
that one Terrell, agent for R. G. Dun's Mercantile Agency, called on 
Jones, assignee, who was doing business in  Sanford, N. C., and in the 
same town in  which the said Brown was doing business, between 21 

and 2 1  November, 1890, and informed him, Jones, of his agency, 
(636) and that he was seeking information of the standing, etc., of 

the business men of Sanford for his firm, and that said Jones 
informed him that the said Brown was, in his opinion, worth about 
$5,000; that he (Brown) was doing a very good, straightforward busi- 
ness, and that his store was one of the largest i n  town. 
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Plaintiff also introduced evidence tending to show that one J. S. 
Harper, traveling salesman of Harvey, Blair & Co., one of the plaiq- 
tiffs, during the month of October, 1890, called on the defendant Jones 
for information as to the financial standing of the said Brown, and in 
response thereto Jones informed said Harper that Brown was worth 
about $5,000, and that at  said time, and at the time of the information 
given by Jones to Terrell as aforesaid, said Jones held unrecorded 
mortgages on all the real and personal property of said Brown to 
secure an alleged indebtedness of $5,500. 

The defendant Jones testified upon cross-examination by the plain- 
tiff that a short time prior to November, 1890, he, Jones, had disposed 
of all of his property with intent to defraud one of his creditors. 

There was also evidence tending to show that the true indebtedness 
from Brown to Jones was not $5,500, the amount preferred in said 

. deed of assignment, but was a sum much less than that amount. @ 

There was also evidence tending to show that a short time before 
the execution of the deed of assignment, and while the said Jones held 
the unrecorded mortgages on all the real and personal property of 
the said Brown, said Brown represented to Sweetzer, Pembroke & Co., 
of New York, that he was worth from $5,000 to $7,000 over and above 
all exceptions and liabilities, and that he purchased goods on a credit 
upon faith of these representations. 

There was also evidence tending to show that though the (637) 
assignee Jones was authorized in said deed of assignment to 
pay Brown, assignee, $500 in money in lieu of his personal prop- 
erty exemption, upon an execution issued against said Brown after 
the execution of the deed of assignment, said Brown demanded, selected - 
and had allotted to him his personal property exemptions in property to 
a large extent not conveyed in the deed of assignment. 

The plaintiff then insisted that there was before the court suffi- 
cient evidence of a combination and conspiracy between the assignor 
and the assignee to de'fraud the creditors of the assignor, to admit the 
declarations of the assignor made subseqwnt to the deed of assignment. 
His  Honor was of that opinion, and so ruled. Upon this, the plaintiff 
introduced as a witness for itself J. M. Brown, who testified as follows: 

"I am a brother of L. T.  Brown. I had a talk with him at my house 
after the assignment, the next spring after it was made. He  said the 
assignment was all a damned fraud, and that he would not come to court - 
because i t  would ruin him and injure Mr. Jones. H e  told me this a 
dozen times." To all of which the defendants excepted. 

The plaintiff then introduced a witness, one N. B. McBride, by 
whom it proposed to prove a conversation that he had with the 
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assignor after the execution of the deed of assignment. The defendants 
objected; objection overruled; defendants excepted. 

This witness was then permitted to testify, as follows, to wit: 
"I had a conversation with Brown, assignor, after the assignment. 

I t  was at  Greensboro, in  April, 1892. He  said he wanted to go home 
to see Jones, and if Jones would give him his house and lot back he 
would let things go on as they were, and if they did not he would go 

on the stand and burst i t  up, for i t  was a fraud from beginning 
(638) to end; that he was due Jones $2,000 and that he made the 

assignment to  pay the debt. He  said to Mr. Douglas that if 
Jones did not come to terms he was going to employ some one to burst 
i t  up. Mr. Douglas told him to stop, when he began to talk, for he was 
employed on the other side." 

To this the defendants excepted. 
a The plaintiff then introduced as a witness one M. B. Buchanan, . 

by whom i t  proposed to prove similar declarations of Brown, the 
assignor, after the assignment. The defendants objected; objection 
overruled; defendants excepted. 

The witness was then permitted to testify, as follows, to wit: 
"I heard a talk between Brown and McDonald; Brown said he owed 

Jones some money, but not so much as he claimed, and if he did not 
give him back his house and some money he would go on the stand and 
break the infernal fraud; that he mas strapped and had nothing. This 
was at Greensboro i n  the spring after the assignment." 

The defendants excepted to the ruling of his Honor on the sufficiency 
of the testimony going to show the conspiracy; and they also objected 
to the introduction of the declarations made by the assignor after the 
execution of the deed of assignment. The court did not sustain the 
exception and overruled the objection to the testimony, and in so 
doing committed no error. "In order to make the declarations of the as- 
signor after the assignment competent evidence, it must be shown that 
the assignor and the assignee are combined in a common conspiracy to 
defraud the assignor's creditors, and this common purpose must be 
established bv evidence other than the declarations themselves." Burrill 
on Assignments, see. 362, and the cases there cited. 

The defendants introduced as a witness J. G. Bynum, who 
(639) testified that on 27 November, 1890, and after said deed of 

assignment had be'en executed, to wit, on the night of the same 
day, he sent a telegram to one J. M. Monger. 

The defendants then introduced one G. E. White, who testified as 
follows, to wit:  "I am agent of the railroad, and telegraph operator. 
I sent a telegram to Monger. I t  has been destroyed or burnt. 
I have searched for i t  and it cannot be found. Some are sent to head- 
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quarters and some are destroyed. I don't know what became of this 
one. All commercial telegrams are sent to headquarters. No search 
has been made at headquarters." 

Upon this evidence the defendants offered to prove the contents of 
said telegram purporting to contain a declaration of said Brown, as- 
signor, made to said Bynum subsequent to the execution of the said 
deed of assignment and in his own interest supporting said deed. The 
said J. M. Monger, to whom i t  was claimed said telegram was sent, 
was present in attendance upon the trial of this cause at  the time the 
defendants offered to prove the contents of said telegram by said White, 
having been subpcenaed as a witness by both plaintiff and defendants, 
and was not offered by the defendants to prove the receipt or contents 
of said telegram. The plaintiff objected; objection sustained. Evi- 
dence excluded; defendants excepted. 

His  Honor committed no error in  refusing to let the witness White 
testify as to the contents of the alleged telegram. He  did not show 
its loss or destruction, and what he said about it was confused and 
conflicting. Secondary evidence of the contents of telegrams is ad- 
missible on the testimony of the clerk of the telegraph company that 
the original telegrams have been destroyed. 100 N. Y., 446; Smith v. 
Eastern, 54 Md., 138. I n  response to plaintiff's prayer for in- 
structions his Honor among other things charged the jury as (640) 
follows : 

1. If  the jury shall find that the deed was not made to secure 
bona fide debts, but for the mere purpose of giving ease to the debtors, 
i t  is fraudulent and void and the jury should so find. . 

2. That if the jury should believe from the evidence that any part 
of the debts preferred in the deed of assignment were fictitious and this 
fact was known to the assignor Brown and the assignee Jones, then the 
deed is fraudulent and void and the jury should so find. 

3. I f  the jury should find that there was an agreement between said 
Brown and Jones that they or either of 'them should falsely represent 
said Brown to be solvent, and upon this representation purchase goods 
so as to have a sufficient quantity on hand to save Jones harmless 
by making the deed of assignment, and upon these representations the 
said Brown did purchase from the creditors herein, then the deed is 
fraudulent and void, and the jury should so find. 

The defendants in apt time excepted to the foregoing instructions 
numbered 1, 2 and 3, and his Honor proceeded to instruct the jury, 
as follows, without objection or exception: 

4. Every debtor in  failing circumstances has the legal right to make 
an  assignment of his property for the benefit of his creditors and has , 
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the legal right to prefer such of his creditors as he may wish to pay 
to the exclusion of the others. 

5. The test as to whether a conveyance is fraudulent is not whether 
in  fact it hinders or delays a creditor in the collection of his claim, 
but whether or not it was made with intent to so hinder or defraud 
his creditors. I f  there be no such intent in the mind of the assignor 

at the time the conveyance is executed, i t  matters not what effect 
(641) the execution of the conveyance may have. 

6. Although the jury should believe that the assignor Brown 
made false representation to sundry parties in  the fall of 1890, for the 
purpose of obtaining goods, this is not sufficient to vitiate the assignment, 
and should not be considered by the jury, except as a circumstance to 
assist them in discovering the assignor's intent at the date of the assign- 
ment. 

7. The fraudulent intent must have existed in the assignor's mind 
when the deed was executed and delivered, and although he may have 
previously intended to assign his property to defraud his creditors, still 
if the deed was bona fide, and no such intent existed in the assignor's 
mind at the time of its execution and delivery, the deed would not be 
fraudulent, and the plaintiff would not be entitled to recover. 

8. I f  the jury should find that the execution of the deed of assignment 
operated to the ease, comfort or benefit of the assignor Brown and 
to the injury of creditors, this would not make the deed fraudulent 
or void unless made with that intent on the part of Brown that i t  
should so operate. 

9. I f  the jury .should find that the assignor Brown or the assignee 
Jones, before the date of assignment, made false representations to 
various parties with a view of obtaining goods to enable said Brown 
to continue his business, or for any other legal or legitimate purpose, 
and not for the purpose of hindering, delaying or defrauding creditors, 
the deed of assignment it not for that reason void. 

I n  further response to the plaintiff's prayers for instructions the 
judge instructed the jury as follows : 

10. I f  the jury shall find that said deed is fraudulent as to one 
(642) creditor, they should find that the deed is fraudulent and void 

8s to all. 
11. If  the jury should find that L. T. Brown executed the deed with 

the view of becoming indebted, said deed would be fraudulent and 
void, and the jury should so find. 

12. I f  the evidence is sufficient to produce a belief in the minds of 
the jury, and the jury should believe i t  and are satisfied that the deed 

,of assignment' was executed with intent to defraud, defeat, delay or 
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hinder the creditors of L. T. Brown, then they should find in favor of 
the plaintiff, and answer the issue "Yes." 

13. I n  cases where fraud is alleged the jury are to consider circum- 
stances connected therewith and to give each its proper weight, and 
if upon the whole testimony the jury believes that the deed of assign- 
ment was executed with intent to defraud any one of his creditors, then 
they should find in favor of the plaintiff and answer "Yes" to the first 
issue. 

To the foregoing instructions, numbered respectively 10, 11, 12 and 
13, the defendants excepted in apt time. 

The defendants prayed the following instructions: 
1. Although the jury should believe that the defendant S. D. Jones 

indorsed for his assignor Brown or loaned him money, and said Brown 
promised to save him from loss on account of said loan or indorsement, 
and in his deed of trust, and in fulfillment of said promise preferred 
said Jones for the amount of said indebtedness, this transaction would 
nor make the conveyance fraudulent per se (nor is it evidence of 
fraud to be submitted to the jury). 

So much of said prayer as is included in the parenthesis was included. 
Defendants excepted. 

2. If the jury believe that the deed of assignment was drawn 21 
November, 1890, retained by the assignor and not delivered till 26 
November, 1890, this per se is no e~idence of fraud on the part 
of the assignor Brown. (643 

His  Honor refused to so instruct the jury, but instructed them 
that this was a circumstance which they might consider with its sur- 
roundings. To this the defendants excepted. 

3. The fact that the assignor did not include all of his property in 
the deed of assignment is not per se evidence of fraud. 

His  Honor' refused to so instruct the jury, but directed them to 
consider this circumstance with its surroundings and weigh i t  with - - 
the other evidence in the case. 

4. The fact that the deed of assignment requires the assignee to sell 
the property conveyed and pay the-assignor $600 as his personal pro- 
perty exemption, does not render the assignment fraudulent or void 
upon its face (nor is it per se evidence of a fraudulent intent upon 
the part of the assignor). 

His  Honor refused to charge the clause enclosed in parenthesis, and 
defendants excepted. 

His Honor then proceeded to instruct the jury that they might con- 
sider the fact that the assignor required the assignee to sell the pro- 
perty conveyed and pay him, assignor, $500, his personal property ex- 
emptions, with the other evidence in the case bearing thereon, and give 
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i t  such weight as in  their judgment i t  was entitled bearing upon the 
question of the fraudulent intent of the assignor at the time he ex- 
ecuted the deed of assignment. 

5. I f  the jbry sbould find that some of the debts named in  the deed 
of assignment were feigned and fictitious, and the others good and valid, 
i t  is the duty of the jury to sustain the deed as to the valid debts i n  
any event. Refused, and the defendants excepted. 

6. The lam presumes the deed of assignment valid. The bur- 
(644) den of showing that i t  is fraudulent rests upon the plaintiff 

(who must satisfy the jury by strong, clear and convincing proofs 
that i t  is fraudulent; otherwise, i t  is the duty of the jury to sustain 
the assignment as valid). 

The clause enclosed in parenthesis is refused ,and the following was 
given instead thereof: "who must satisfy the jury fully, clearly and 
completely that i t  is fraudulent; otherwise, i t  is the duty of the jury 
to sustain the assignment as valid," and defendants excepted. 

There is nothing in  defendants' exception to number 2 of plaintiff's 
prayer for instructions which was given by the court; and while nurn- 
bers 1 and 3 might have been fuller on the points they touched, yet there 
is no error in  them when taken in  connection with the rest of the charge. 

There is error in  the court's having given the plaintiff's prayer 
number 10. The doctrine laid down in Stone v. Marshall, 52 N.  C., 300, 
was overruled by Morris v. Pearson, 79 N.  C., 253. There is error also 
in  his Honor's having given number 11 of plaintiff's prayer for instruc- 
tion. We are also of the opinion that number 4 of defendants' prayer 
should have been given with the explanation and limitation which fol- 
lowed that part of i t  which his Honor did give. Number 5 should also 
have been given with the qualification that such would not be the law if 
there was a conspiracy between the assignor and the assignee to hinder, 
delay and defraud the creditors of the assignor at the time of the ex- 
ecution of the deed of assignment. There is error in the particulars 
set out i n  this opinion, and the defendants must have a new trial. 

MONTQOMEEY, J. There is  no error in  that part of the judgment from 
which the plaintiff appealed. "After the institution of the action the 

plaintiff, on or about 16 February, 1891, applied to Judge Arm- 
(645) field, then holding courts of the 7th District, at Chambers, 

i n  Rockingham, N.  C., on affidavits filed, for an  injunction 
and appointment of a receiver therein; and upon the hearing his Honor 
made the following order: 

"It is adjudged that the prayer for an  injunction be refused, the re- 
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straining order heretofore granted be dissolved, and the petition for 
the appointment of a receiver be denied, upon the defendant S. D. Jones, 
trustee, filing an undertaking in  the sum of $5,500, conditioned as re- 
quired by law, to be approved by the court." 

In  pursuance of said order the defendant S. D. Jones, trustee, then 
and there executed, delivered and filed an undertaking with sureties 
in  which the obligors undertook "pursuant to the statute (chapter 
94, Laws 1885), that the said S. D. Jones shall pay to the plaintiffs in 
this action all such amounts as may be recovered and adjudged against 
him upon the final determination of this action, not to exceed $5,000." 

Among other things in  the complaint the plaintiff alleged "that the 
plaintiff applied for an injunction and receiver in  this cause, upon the 
trustee S. D. Jones executing an undertaking in the sum of $5,000, 
conditioned to pay any judgment that the plaintiff may recover in 
this action, which said undertaking was duly executed by S. D. Jones, 
trustee, with D. N. McIver; John W. Scott and J .  R. Jones as sureties 
thereto; and that said S. D. Jones accepted the aforesaid trust and has 
collected a large sum of money and other property from the assets of his 
assignors, amounting in all to the value of over $5,000." 

The defendant trustee and the sureties to said undertaking, who 
were preferred creditors in  said deed of assignment and defendants in 
this action, admitted in  theh  answers filed the said allegations. 

One of the plaintiff's prayers in  its complaint was for judg- 
ment against L. T. Brown and S. D. Jones, trustee, and the (646) 
sureties on the aforesaid bond for the sum mentioned therein. 

At  December Term, 1894, this cause came on to be tried before " * 

Armfield, J., and a jury, upon the following issues submitted to the jury: 
1. "Was the deed of assignment from L. T. Brown to Jones, assignee, 

executed by Brown with intent to hinder, defeat, delay or defraud 
the creditors of L. T. Brown?" 

The jury responded to said issue, "Yes." 
2. "Are the defendants indebted to the plaintiff? I f  so, in what 

amount 2" 
To which the jury responded, '(Yes, as alleged in admissions filed." 
Which admitted indebtedness of L. T. Brown to the creditors 

amounted to the sum of $5,331.40, and interest. 
Upon the verdict of the jury (as set out in defendants' appeal), the 

allegations in  the complaint and the admissions thereof by the defend- 
ants in  their answers, the plaintiff asked for judgment against said 
Jones and sureties upon said undertaking in  the sum of $5,000. The 
court refused to give judgment as requested, to which the plaintiff 
excepted. 

The allegation that the defendant assignee Jones had received of the 
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assets of t h e  assignor Brown more  i n  value t h a n  t h e  amount  of t h e  ae. 
signee's bond, t o  wit, $5,000, is denied b y  the  defendants  in their  answer:  
a n d  a n  account would b e  necessary to discover t h e  t r u e  amount f o r  
which t h e  assignee would be  liable. B u t  a s  a new t r i a l  h a s  been granted 
t o  t h e  defendants, the  reference cannot be proceeded with, and  the 

Plaintiff 's Appeal  is Dismissed. 

Cited:Bank v. Bridgers, 128 N.  C., 325; Avery v. Stewart, 134 
N. C., 295; Green v. Grocery Store, 159 N.  C., 121; Buchanan v. Hed- 
den, 169 N .  C., 224; S. v. Davis, 177 N .  C., 577. 

(647) 
WILSON COTTON MILLS V. RANDLEMAN COTTON MIL1,S. 

Judgment of Justice of the Peace-Collateral Attack for Praud-Im- 
peachrnent of Judgment for Fraud in Answer to Creditor's Bill- 
Attorney Representing Both Parties. 

1. Defendant corporation made an assignment for benefit of creditors and 
plaintiff through its attorney, who was also trustee under the defendant's 
assignment, split up i ts  account against defendant so as to bring it  within 
a justice's jurisdiction,.and obtained judgments thereon. The defendant 
made no defence to the actions before the justice of the peace because of 
quieting rerxesentations made by the said attorney and trustee. Held, 
that in its answer to a creditor's bill, brought by plaintiff, the defendant 
had the right, by way of counter claim, to  impeach the said judgments 
for fraud and to demand that  they be vacated. 

2. I n  such case the defendant need not set out formally the facts relied upon 
to show i ts  right to equitable relief, if such right can be gathered from 
the whole answer. 

3. Where the trustee in a deed of assignment was also acting as attorney for 
a creditor thereunder, a judgment against the assignor in  favor of the 
creditor, rendered on motion of such attorney, will be declared a fraud 
in law though there was no fraudulent intent. 

P e t i t i o n  of plaintiff t o  rehear  case reported i n  115 N. C., 475. 

H. G. Connor and B. P. Long for petitioner. 
J. N .  Wzlson contra. 

AVERY, J. I t  i s  contended f o r  t h e  plaintiffs t h a t  while this Court  
correctly held t h a t  t h e  judgment could not  be vacated unless by  

(648) "a direct proceeding t o  set it aside f o r  f raud" a n d  tha t  courts 
of E q u i t y  mus t  "refuse a id  i n  caves when their  action would be 

tan tamount  t o  appellate jurisdiction" exercised i n  t h e  correctint- of 
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errors of law, it erroneously cpcluded in violation of that principle 
that they should not be permitted "to have a preference over other 
creditors." 

I t  is a general rule that equity mill, in the distribution of a fund 
amongst creditors, respect "priorities theretofore acquired." I s  the 
cause before us an exception to that rule? I s  it consistent with this 
doctrine to leave a judgment, that constitutes a lien upon realty, UII- 

impeached, and yet to so interpret the maxim that he who seeks equity 
must do equity, as to compel the holder of such prior lien to take 
ratably of the fund arising from such realty with those who had not 
obtained judgment prior to the filing of the creditor's bill? 

We think it is clear that if the judgments rendered by the justice 
of the peace are allowed to remain unimpeached they must have prior- 
ity, at  least, in the distribution of the fund arising from the sale of 
the real estate of the defendant company. The controversy is therefore 
narrowed down to a single point whether in such an action as that before 
us the defendant could by way of counter claim, set up allegations suffi- 
cient for the purpose and directly impeach for fraud the judgments 
which are the foundation of plaintiff's bill. I f  i t  be conceded that the 
judgments could have been assailed for irregularity only by way of 
defence in  the justice's court why can not the Superior Court entertain a 
bill in  the exercise of its equitable jurisdiction to set them aside for 
f raud? If  it can, is i t  not in consonance with the leading purpose in  
establishing the Code practice to treat like an original bill a s~~fficient 
statement of the grounds of impeachment in an answer founded upon 
them and brought by the judgment creditor against the judgment debtor, 
and to allow the latter to set up by way of counter claim any 
matter growing out of the same transaction and upon which he (649) 
might have maintained an independent action. 

I n  Dougherty v .  Sprinkle, 88 N. C., 300, Justice Rufliw, in a well con- 
sidered opinion, announced as the mature conclusion of the Court that 
"according to all authorities the court of a justice of the peace is but 
a common law court and that his jurisdiction does not embrace causes 
of a peculiarly equitable nature." That doctrine has been approved in 
many later cases and thus received abundant support from succeeding 
courts, if the very statement of it did not carry with i t  the conviction 
of its soundness. Patterson v. Gooch, 108 N.  C., 503 ; Long v. Rankin, 
ib., 333; Farthing v. Shields, 106 N.  C., 289; Bevill v. Cox, 107 
N. C., 175. 

-The numerous cases therefore in  which it has been settled that a 
justice's judgment cannot be assailed or impeached for irregularities 
which a court of common law jurisdiction had the power to correct, 
except by the tribunal in which it was rendered, have no bearing upon 
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the question before us. Cannon v. Pqrker, 81 N .  C., 320; McKee v. 
Angel, 90 N.  C., 60; Morton v. Rippy, 84 N.  C., 611 ; Birdsey v. Harris, 
68 N. C., 92. 

I f  the defendant had sought to set aside the judgment on the ground 
that its assent to the rendition of i t  was procured in such a way as to 
render i t  voidable for fraud i n  law, i t  would have been compelled to 
invoke the aid of a court of Equity when law and equity were admin- 
istered in  different courts. Now that both are administered in the 
same court and often in  the same action, if the equity is sufficiently 
alleged either in a complaint or by way of counter claim in an answer 
to a cause of action founded upon the judgment, the party seeking the 
relief may, upon proof of the averments relied upon to establish the 

fraud, demand that the judgment be vacated. I f  the defendant 
(650) company had the right to bring an independent suit to impeach 

the judgment, it might have instituted i t  within the time pre- 
scribed in  section 155 (9) of The Code, and the plaintiff could not fore- 
stall the assertion of such right by first commencing the suit upon the 
judgment. As was intimated by Justice McRae, the action afforded 
the first and an early opportunity to the defendant to set up its equity 
in  its answer to the creditor's bill. I t  was not material that the facts 
relied upon to establish the right to equitable rdief should have been 
formally set out. I t  is sufficient if they can be gathered from the whole 
answer, and appear to have been proven before and found as facts by 
the referee. Geer v .  Geer. The Court say in the opinion (page 448) : 
"We are bound by the findings of fact. The findings of fact of the 
referee will show that plaintiff's attorney, who was at that time a trustee 
in  the deed of assignment, had access to the books of the defendant cor- 
poration to compare the accounts of his clients, the Wilson Cotton 
Mills, with the accounts stated in defendant's books; that he split u p  
said accounts against defendant, a large part of which had been settled 
by acceptance; that he represented that by so doing and reducing the 
same to judgment, he only desired to reduce the Wilson Cotton, Mills' 
claim to judgment in order to put them on an equal footing with the in- 
debtedness due banks and to prevent their running out of date. I t  i s  
found in  sections 24 and 25 that while the representations made to  
Sharpe were not made with the intent that they should be communicated 
to defendant's president, Worth, they were so communicated and no 
defence was made to the action before the jusitce." The further facts 
that are material and that may be gathered from the admissions and 
the findings of the referee may be summed up as follows : On 10 Decem- 
ber, 1890, the defendant company at a meeting of its stockholders 

directed its president to execute an assignment, and that on the 
(651) following day, 11 December, 1890, the deed was prepared, naming 
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T, C. Worth as sole trustee, but, at  his own request, the name of S. A. 
Woodard, plaintiff's attorney, was inserted as co-trustee. Woodard 
thereupon immediately accepted the trust, in  order that he might pro- 
tect his client, the plaintiff company, and continued to be a trustee 
until 21 January, 1891, two days before this action was brought, on 
23 January, 1891. Both Worth and Woodard were ultimately appointed 
by the court receivers on 5 February, 1891, and gave bond and assumed 
control in  that capacity. Meantime the trustee Woodard had obtained, 
as attorney for the plaintiff, as set forth in  the opinion, about thirty-six 
judgments, by splitting up seven accounts (all for sums in excess of 
$200) and a draft for $2,992.82, and had caused all of the judgments 
to be docketed in  the Superior Court of Randolph County, either on 
22 December, 1890, or 24 January, 1891. B. C. Sharpe was the duly 
constituted agent of T. C .  Worth, trustee, and president of defendant 
company, and as such took charge of the books and supervision of the 
business for Worth. These facts will appear by reference to findings 
Nos. 13, 14, 15, 16, 19, and 21. 

The rights of the defendants, which grow out of these transactions, 
are i n  no way impaired or affected by the fact that S. A. Woodard de- 
parted from his instructions in accepting the place of trustee or in any 
way exceeded his authority for plaintiff. When the books were examined 
and the accounts were split up and reduced to judgment, he was still co- 
trustee of Worth and was acting also in  the .antagonistic capacity of 
attorney for the plaintiff. He  was known to Worth, his associate in 
the trust, to be an attorney, as sufficiently appears from the findings, and 
when Worth received through his agent Sharpe the assurance 
that Woodard's purpose was only to place the claims of his (682) 
clients on an equal footing with the debts due banks, their re- 
lations mere such that Worth was warranted in trusting to him as an 
attorney to protect the interests represented by both. Woodard was one 
of the trustees at  the time, in possession of the property and accountable 
for i t  to the assignor and the creditors, and sustained such relations 
to the defendant company as entitled its president to expect that, while 
such relations continued, he would refrain from taking, as an attorney 
of an adversary party, any judgment that mould bind its property. 

Though an attorney acts in good faith for both plaintiff and de- 
fendant in  any action or proceeding in the courts, it is well settled that 
any judgment entered upon his motion against either party for whom 
he appears as an attorney, and in favor of the other, will be sc;t aside, 
on the ground that i t  is a fraud in law. Molyneux v. Huey, 81 N.  C.,  
106 ; Aning ton  v. Arrington, ante, 170 ; Xoore v. Gidney, 75 N.  C., 34, 

Eowever innocently or honestly Mr. Woodard may have acted in 
his zealous efforts to advance the interests of his original clients, until 

116-26 367 
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he placed himself at arm's length by notice that he had censed to act as 
trustee, Worth was excusable for being misled by his representations 
that he would so manage the claims of the plaintiff as to leave the asseta 
of the insolvent company to be distributed as provided in the deed under 
which both were acting as trustees. Gooch v. Peebles, 105 N. C., 411. 
Knowing his associate to be a lawyer, Worth was justified in confiding 
more implicitly in  any assurance as to the legal effect of his proposed 
conduct of the suits before the justice of the peace. No man can main- 
tain a suit against himself even in  his fiduciary capacity, and it was 
upon this principle that the law placed the claim of a personal repre- 

sentative against the decedent of whose estate he has charge, on 
(653) an equal footing with a judgment for demands of the same kind 

held by other creditors. Where two adversary parties to an action 
are both warranted in  trusting to an attorney to protect their interests 
involved in  the controversy, as occasion may demand, a judgment ren- 
dered on motion of such attorney, though he may have no actual fraudu- 
lent intent (as seems to be conceded in  this case), is deemed fraudulent 
in law. Arrington v .  Arrington, supra. 

We think that the reason upon which this doctrine is founded re- 
quires its application to a case where an attorney is counsel for a plain- # 

tiff, who is suing the attorney as a trustee or those he represents in 
his fiduciary capacity and seeking to gain an advantage over both the 
trustor and cestuis que trust. I t  is not material that Worth was sued 
as president of the defendant company when he was acting in the dual 
capacity of trustee and president. I t  was equally his duty as trustee and 
president, as far  as possible, to see that the purpose of the assignor, the 
defendant company, as expressed in the deed, until that was set aside 
by the court, was carried into effect by preventing the plaintiff com- 
pany from acquiring a lien that would give i t  priority. Knowing that 
the other trustee had accepted a trust which imposed upon him the 
same duty, Worth was warranted in relying upon him to carry out the 
purpose expressed to Sharpe and communicated subsequently to him. 

We forbear, because it is needless to do so, to enter upon the discussion 
of the other question suggested on the first argument of the case, 
whether an assignment by a corporation which provides for a ratable 
distribution of the proceeds arising from the sale of all its property, 
should not be upheld as valid, on the ground that it is not within the 
letter of the statute (The Code, see. 685). While, therefore, we arrive 

at  the conclusion upon a different principle, we think that it was 
a 

(654) correctly held that the assets should be ratably distributed. But 
in  order to allow that the court below should have vacated the jus- 

tice's judgments in  favor of the plaintiff on the ground that facts suffi- 
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cient to warrant such a decree were alleged and proven by the defendant 
company. 

Petition Dismissed. 

Cited: Kiser ,u. Blan;tor~, 123 N .  C., 403; Ellis v. iUassenburg, 126 
N.  C., 134; Bank v. Bank,  127 N .  C., 434; Gri f in  v. Thomas, 128 
N.  C., 3'17; Fkvher v. Bmfik, 132 N.  C., 775; Holt v. Ziglar, 159 N.  C., 
279. 

H. Z. SHERRILI, v. WESTERN UNION TELEGRAPH COMPANY. 

Practice-Certiorari-Staternewt by Trial  Judge-Supplying Omis- 
sion in Testimony. 

Where the affidavit in an application for a certiorari showed that the word 
"not" was omitted in an important part of the testimony and was ac- 
companied by a telegram from the trial judge to the same effect and 
expressing his readiness to supply the omission, the writ will be granted. 

L. C. Cakdwell and Burwell, Walker & Cansler for plainti f .  
Jones & Tillett for defendant. 

CLARK, J. The case on appeal was settled by the judge. The de- 
fendant files an affidavit for certiorari on the ground that the word 

was by inadvertence left out in  an important part of the tes- 
timony and appends a telegram from the judge, to that effect, express- 
ing his readiness to make the correction. This complies with the requirc- 
ments laid down in  the authorities. Boyer v. Teague, 106 N.  C., 571 ; 
Bank v. Bridgers, 114 N .  C., 107. That the hearing might not be de- 
layed, an instanter certiorari was ordered to issue and the cause 
placed at the end of the district to be called in its order on the (655) 
second call of the docket for the week. Considering the nature of 
the correction asked, on suggestion from the Court, the argument is pro- 
ceeded with on the first call, subject to any change which may bo 
made in the record by the return to the certiorari, the decision being 
withheld till such return is made. 

Motion Allowed. 

Cited: Cushion v. Tel., 123 N .  C., 270; Barber v. Justice, 138 N .  C,., 
23. 
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H. Z. SHERRILL V. WESTERK UNION TELEGRAPH COMPANY. 

Action for Damages-Telegraph Company-Failure to Deliver Mes- 
sage-Trial-Expression of Opinion by  Trial  Judge-Negligence- 
Damages-Mental Anguish. 

1. Where plaintiff, in an action against a telegraph company for failure to  
deliver a message, shows that defendant received it  and failed to  deliver 
it, he has established a prima facie case and it  devolves upon the defen- 
dant to  show excuse for such faiiure. 

2. Where, in an action against a telegraph company for failure to deliver 
a message, the plaintiff establishes a prima facie case, the question of 
negligence is for the jury and an instruction that  "upon all the evidence 
if believed, plaintiff is not entitled to recover," is an expression of opinion 
by the court upon the weight of the evidence in violation of sec. 413 of 
Tbe Code. 

3. I n  the trial of an action against a telegraph company for failure to  deliver 
a message, an instruction that  if the defendant made proper inquiries as  
to the whereabouts of the person to whom the message was addressed, 
from persons of wide acquaintance in  the neighborhood and, upon in- 
formation so received, delivered the message to a person of the same 
name, i t  had used reasonable diligence, was erroneous inasmuch a s  it 
left out of consideration when and after how much delay the inquiries 
were made. 

4. Where, in the trial of an action for damages for failure to  deliver a tele- 
graphic message, it  appeared that  the message on its face asked for 
answer and money was paid for a special delivery, i t  was negligence in 
the receiving agent when he found difficulty in delivering it, not to wire 
the sending office for a better address and not to  notify the sender imme- 
diately upon the nondelivery of the message. 

5.  A telegraph company cannot by coutract restrict its liability for mistake, 
or delay in  the delivery of a message. 

6. Where the nature of a telegraphic message appears on its face and the tele- 
graph company fails, through negligence, to  deliver it, the party injured 
hy its non-delivery can recoT7er damages for the mental anguish caused 
thereby. 

ACTION, f o r  damages f o r  t h e  non-delivery of a telegraphic message 
by a telegraph company, t r ied before Bryan,  J., and  a jury, a t  No-  
vember Term, 1894, of IREDELL. F r o m  t h e  judgment, on a verdict f o r  
defendant, the  plaintiff appealed. T h e  facts  sufficiently appear  i n  
the opinion of Associate Justice Clark. 

Burwell,  Walker  & Cansler and L. C. Caldwell for plaintiff. 
Jones & Til let t  for defendant. 

3'70 
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CLARK, J. The plaintiff having shown the delivery of the message 
to the defendant, with the charges prepaid (and i t  would have been 
the same if the defendant had accepted the message with charges to 
be collected), and the failure to deliver the message, a prima facie 
case was made out and the burden rested on the defendant to show 
matter to excuse its failure. Thompson on Electr., see. 274, and cases 
cited; Bartlett v. Tel. Co., 16 Am. St., 447; Pearsall u. Tel. Co., 21 
Am. Rep., 662. The court erred in granting the defendant's second 
prayer for instruction that "upon all the evidence, if believed, the 
plaintiff is not entitled to recover and the jury should answer the 
fourth issue 'No.' " The court should instruct the jury that a 
given state of facts, as a matter of law, would or would not be (657) 
negligence. Emry  v. R. R., 109 N. C., 589. But when the plain- 
tiff makes out a prima facie case, then to instruct the jury that the 
evidence rebuts i t  and overcomes it, is to invade the province of the 
jury and violates chapter 452 of the Acts of 1796 (Code, see. 413), 
which forbids an  expression of opinion by the judge upon the weight 
of the evidence. 

The first instruction granted at the instance of the defendant was 
erroneous because i t  left out of consideration when and after how much 
delay the inquiries were. The promptness with which they were made 
was an essential element in  an instruction as to whether there was 
reasonable diligence. The third instruction given at  the instance of 
the plaintiff was erroneous. After showing the contract and the 
failure to deliver the message, the plaintiff had made out a p ~ i m a  facie 
case and the burden was on the defendant to rebut negligence. The 
court properly told the jury that the defendant was not a guarantor 
of the delivery and that they should distinguish between plaintiff's 
grief for the death of the child for which the defendant was in  no 
wise responsible, and that caused by his being deprived by the de- 
fendant's negligence of the consolation of seeing his child before 
its death, but again erred in telling the jury that there was no evi- 
dence to support the second issue and directing them to answer it "No." 

As to the plaintiff's prayers for instructions, the message on its face 
asked for an  answer, and money was paid for a special delivery. The 
agent at Statesville violated the rules of the company, upon his own 
evidence, in  not wiring back to the sending office for a better address, 
when he found difficulty in  delivering the message, and i n  not noti- 
fying the sender immediately upon the non-delivery of the message. 
For  these and other reasons appearing in  the evidence, i t  mas 
error to refuse the fourth and sixth of the plaintiff's prayers (658) 
for instruction. There were other errors excepted to, in  apt 
time, but i t  is unnecessary to pass on them in detail, as they will prob- 
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ably not occur on another trial in view of the principles above laid 
down. 

The right of the plaintiff to maintain this action was sustained on 
a former appeal, 109 N. C., 527. That the defendant cannot by con- 
tract restrict its liability was held in  Brown v. Tel.  Co., 111 N.  C., 
187, which is now reaffirmed. 

The plaintiff, if the message was not delivered by reason of de- 
fendant's negligence, the nature of the message appearing on its face, 
can recover damages for the mental anguish caused thereby. Young 
v. Telegraph Co., 107 N.  C., 370; Thompson v. Tel.  Co., ib., 449. 
The courts of all our sister states are not in  accord with each other 
on this principle. A majority of those who have so fa r  passed on this 
question sustain this view, being (in addition to this State) the courts 
of Texas, Indiana, Kentucky, Tennessee, Iowa and Alabama. The 
weight of the text writers is to the same effect. Gray on Tel., sec. 65; 
4 Lawson Rights & Rem., sec. 1970; 2 Thompson Neg., 847, sec. 11; 
Segwick Dam. (8th Ed.) see. 894; Sutherland Dam. (2d Ed.) sec. 
97; 29 Am. Law Review, 267. An opposite view is held by the courts 
of Georgia, Mississippi, Kansas and Dakota. I n  the U. S. Circuit 
Courts opinions have been delivered on both sides. The better reason 
in  our opinion is with those which agree with the precedents in our 
own courts; for otherwise, except where the negligence is as to messages 
relating to pecuniary matters, there would be no liability for any 
neglect by telegraph companies and these great and necessary public 
agencies would be irresponsible and therefore unreliable, as to the 

correctness i n  transmission or promptness in delivery of mes- 
(659) sages of whatever importance, if not relating to mere money 

transactions. No man could depend upon the correctness or 
promptness of messages, as to which the law enforces no responsibility 
when they must pass through the hands of so many agents. The Su- 
preme Court of Illinois, though not passing directly on the point, has 
intimated a leaning to the view held by this Court, while the Supreme 
Court of Missouri has recently adhered to the ruling of the minority. 
The cases have been collected in  the notes in  several late volumes of 
the American State Reports. I t  is unnecessary to cite them here, or 
to say more than to refer to and approve our own precedents on this 
point. 

New Trial. 

Cited: S. c., 117 N. C., 358; Havener v. Tel .  Co., ib., 543; Hansley 
v. R. R., ib., 573; Roberts v. Ins. CO., 118 N.  C., 434; Cashion v. Tel. 
Co., 123 N .  C., 270; Hendricks v. Tel. Co., 126 N. C., 310, 311; Xennort 
,u. TeL Co., ib., 235; Neal 1:. R. R., ib., 649;  Darlington v. Tel. Co., 
127 N. C., 449; Meadows v. Tel. Co., 132 N. C., 43; Bryan v. Tel. Co., 
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133 N. C., 608; Cogdell v. Tel.  Co., 135 N. C., 434; Jones v. Water 
Co., ib., 554; H a r ~ i s o n  v. Tel.  Co., 136 N. C., 381; Green v. Tel .  Co., 
ib., 492; Woods v. Tel.  Co., 148 N. C., 5 ;  Williamson v. Tel.  Co., 151 
N .  C., 228; Shaw v. Tel.  Co., ib., 642; Penn v. TeL Co., 159 N.  C., 
315; Ellis0~1~ v. Tel.  Co., 163 N .  C., 11; Webb v. TeZ. Co., 167 N .  C., 
486; Youf ig  v. Tel.  Co., 168 N.  C., 27. 

WALLACE BROTHERS v. R. M. DOUGLAS. 

United States Deputy Marshals-Assignment of Claims Agminst the 
Government. 

1. The matter of the compensation of deputy United States marshals is be- 
tween them and the marshal and not between them and the Government 
and therefore the assignment of their claims for compensation against the 
marshal is not in violation of section 3477 of the Revised Statutes of the 
United States. 

2. Where a United States marshal accepted a draft on him by his deputy 
marshal, "payable when I receive funds to the use of the drawer," he 
became liable when tine moneys were placed to his credit though he had 
not taken manual possession thereof. 

ACTION, heard before Bynum,  J., at May Term, 1894, of IREDELL, 
on exceptions to a report of a referee. The facts and contentions of 
the parties will be found in the reports of the former appeals con- 
tained in 103 N. C., 19, and 114 N. C., 450, and in the opinion 
of Associate Justice Montgomery. The exceptions of the re- 
port were overruled and defendant appealed. (660) 

Armfield & Turn.er for plaintiffs. 
R. M. Douglas for defendant. 

MONTGOMERY, J. This is the fourth time this cause has been before 
the Court. I n  the report of the first appeal, 103 N. C., 19, can be 
seen the statement of the contention between the parties. 

The referee, at the August Term, 1893, of IREDELL, made an amended 
report as follows: "1st. That the defendant R. M. Douglas was marshal 
of the Western District of North Carolina for the years 1878, 1879, 
1880 and 1881, and that during said years he had in his employment, 
as deputy marshal, J. T. Patterson, Jr., W. J. Patterson and S. P. 
Graham. 
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"2d. That on 4 December, 1879, J. T. Patterson, Jr., drew a draft 
on defendant in  favor of himself for $200.00 (two hundred dollars) 
and indorsed by him on same day to Blantuo & Dryant and subse- 
quently purchased by the plaintiffs, who are now owners thereof, and 
that on the--day of---188-, the plaintiffs presented said draft to 
.the defendant for payment, who accepted the same conditionally by 
writing across the face thereof the following: 

'Accepted, payable when I receive funds to the use of J. T. Patter- 
son, J r .  R. M. DOUGLAS, 

U. S. Marshal.' 

"3d. That on 16 November, 1881, W. J. Patterson drew a draft 
on defendant for $325.00 (three hundred and twenty-five dollars) pay- 
able to himself and on said day indorsed by him and accepted by the 

defendant conditionally by writing across the face thereof the 
(661) following : 

'Accepted, payable when I receive funds to the use of W. J. 
Patterson. R. M. DOUGLAS, 

U. S. Marshal.' 

"And that the plaintiffs are now the owners thereof. 
"4th. That neither of the foregoing drafts hzs been paid, nor any 

part  thereof. 
"5th. That the defendant, Douglas, has had placed to his credit 

in  the Treasury Department of the United States the sum of $460.76 
on claims due him for services of J .  T. Patterson, Jr., performed prior 
to the acceptance of his said draft and the aforesaid sum of $460.76 
was not subject to any previous order or money advanced by the de- 
fendant to J. T. Patterson, Jr., and that the same was placed to his 
credit and control since the acceptance of said draft. 

"6th. That said defendant Douglas has had placed to his credit 
and control in the Treasury Department in  Washington, D. C., tho 
sum of $2,274.55 due him for service of W. J. Patterson rendered. 
prior to the acceptance of the aforesaid draft for $395.00 and that 
the same was not subject to any previous draft or moneys advanced by 
the defendant to the said W. J. Patterson, except a draft foY $100.00 
and one for $500.00, and that the aforesaid sum of $2,274.55 was 
placed to the credit and control of the defendant since the acceptance 
of said draft. 

'(7th. That the amount of the claim which S. P. Graham traded 
to the plaintiffs on 25 October, 1881, was $98.82 for services rendered 
by said Graham as deputy marshal to the defendant, and sworn to 
before J. C. Anderson, U. S. Commissioner, on 20 October, 1881, and 
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that the same was presented to defendant by the plaintiffs, which he 
agreed to pay, and of the aforesaid claim $95.62 has been placed to 
the credit and control of the defendant in  the Treasury Depart- 
ment at Washington, D. C., since the acceptance of said claim (662) 
by defendant, the remainder of said claim having been allowed 
by the Government. That the voucher so traded to the plaintiffs was 
for  services rendered prior to said acceptance and before the same 
was transferred to the plaintiffs. And the further sum of $2,858.76 
was placed to the defendant's credit and control i n  the Treasury Depart- 
ment for services rendered by said Graham, and out of that sum the 
defendant has received $900.00, leaving $1,958.76 to the credit of the 
defendant since said acceptance. 

"8th. The referee finds as a further fact that the aforesaid amounts, 
when added together, make a sum total of $620.62. 

"From the foregoing facts I find the following conclusions of law: 
"1st. That the amount of money placed to the credit and control 

of the defendant in the Treasury Department at  Washington, D. C., 
as found above, and which is largely in excess of the plaintiffs' claims, 
is subject to the payment of the drafts sued on to the full amount of 
the same with interest thereon at 6 per cent from 17 July, 1885, at 
which time this action began, till 7 August, 1893, which amount, 
$318.55, added to the principal, makes a sum total of $939.17, which 
I find as a conclusion of law that the plaintiffs are entitled to judg- 
ment against the defendant and for costs of action. All of which, 
together with the evidence introduced by both parties and the rulings 
as to the competency of evidence, is respectfully submitted, this 7 
August, 1893." 

At May Term, 1894, when the case was called for hearing, the de- 
fendant made the following motions: "That the action be dismissed 
for that the complaint and evidence in the case disclose that all the 
drafts and accounts herein declared on were drawn on claims, or an 
interest in claims, against the United States before their allow- 
ance, and are therefore null and void under the Statutes of the (663) 
United States; the defendant further moves that the action be 
dismissed because the referee does not find that any sums of money 
have been paid to the defendant.'' The motions were overruled and the 
defendant excepted. The court then proceeded to consider the case on 
the report and exceptions. The exceptions were not sustained, the find- 
ings of the referee were adopted and confirmed, and the following 
judgment was rendered : 

"This action coming on for hearing before Bynurn, J., a t  May 
Term, 1894, of IREDEILL, upon the report of H. Bingham, Esq., and 
exceptions thereto, and the decision of the Supreme Court, passing 
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upon the judgment of Wl~itaker, J., heretofore rendered at  November 
Term, 1893, of this Court. 

"The defendant's exceptions 4, 6, 7, 9 and 12, not heretofore passed 
upon, are overruled, and the opinion of the Supreme Court overruling 
exceptions 1, 2, 3 and 11 is hereby adopted. 

"The court adopts the findings of the referee upon his findings 
of fact, holding as matter of law, the records ,4, B and C. 'AA,' 
being admitted by the Supreme Court as competent testimony, was suffi- 
cient to sustain the findings of fact by the referee i n  his findings 5, 
6, 7 and 8, when plaintiff moved for judgment against defendant be- 
cause of his negligence in  not collecting said sums due him as marshal 
for services of plaintiffs' assignors, which the referee finds had been 
allowed defendant and placed to his credit and control, which motion 
was allowed by the court. Whereupon, upon motion of plaintiffs' 
counsel, Messrs. Armfield and Turner, i t  is considered and adjudged 
by the court that the plaintiffs, Wallace Bros., recover of the defendant 
R. M. Douglas the sum of $961.50, with interest on $620 at six per cent 

per annum from 21 May, 1894, till paid. I t  is further con- 
(664) sidered that the plaintiffs recover of the defendant their costs 

of this action, to be taxed by the clerk of this court, except 
the sum of one hundred dollars allowed to H. Bingham, Esq., for taking 
and stating the accounts in  this case, which is to be divided, the plain- 
tiff paying $50 and the defendant paying $50 thereof as heretofore 
adjudged." 

'To 111c )udgment t h ~  defendant excepted for the reason, as he al- 
leges, that i t  shows that no funds had been received by the defendant to 
the use of J. T. Patterson, Jr., W. J. Patterson, or on the account 
of S. P. Graham, and that therefore the plaintiffs are not entitled to 
any judgment on the claim. H e  also excepts to the judgment on the 
ground "that plaintiffs cannot maintain the action and make any 
recovery against defendant for the reason that the alleged causes of 
action are unlawful, for that the drafts and account declared on are 
based upon and assign an interest in  claims against the United States 
before the allowance of the claim by the Treasury Department of the 
United States in  violation of section 3477, U. S. Revised Statutes. 

His Honor properly refused to dismiss the action for the first cause 
assigned therefor. The matter of the compensation of the deputies mar- 
shal of the defendant, is between them and the marshal and not between 
them and the Government, and therefore the assignment of their claims 
for compensation against the marshal is not in violation of section 3477 
of the Revised Statutes of the United States. Wallace v. Douglas, 103 
N.  C., 19. 

The second cause assigned for the dismissal of the action was prop- 
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erly refused. I t  was not necessary for the defendant to have received 
the manual possession of the money which had been placed to his 
credit and under his control in the Treasury Department at  
Washington for the services of his disputes, to fix him with (665)  
liability on the acceptance which he had made for them. For  
whatever reason the defendant had failed or refused to make his settle- 
ment with the Government, his deputies had no concern. Their com- 
pensation, though due to them by the defendant, was audited and passed 
upon by the proper government officials and put to the credit and under 
the control of the defendant; and upon that having been done, there 
was a receiving by the defendant of the funds; so far  as he and his 
deputies were concerned, the defendant became liable to them, and as 
a consequence to their assignees, the plaintiffs. 

The exceptions to the judgment cover the same grounds as do the 
motions to dismiss, and they are not sustained here. 

There is no error i n  the judgment, even if i t  be conceded that the 
court, i n  rendering it, gave a wrong reason therefor. 

No  Error. 

FUROHES, J., having been of counsel, did not sit on the hearing of this 
case. 

Afirmed. On writ of error, 161 U. S., 346. 

J. M. SHARPE ET AL. v. W. A. ELLIASON, ASSIGNEE OF L. PIKKUS. 

Action for Accounting Against Assignee for Benefit of Creditors- 
Reference-Insuficie,nt Report. 

1. Where, in an action for an accounting against the assignee of an insolvent's 
estate, a reference is made to ascertain the condition of the estate and the 
conduct of the business by the assignee, the parties are entitled from the 
referee to a statement of all the items of the account between them in 
order that either may, if he thinks proper, except to any particular item; 
theref ore, 

2. Where a referee, in such action, stated in his report that certain property . 
which had been sold belonged to the assigned estate and had been duly 
accounted for by the assignee; Held, that such report was too uncertain 
in that it failed to state how much mas realized from the sale and how 
it had been accounted for. 
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Acworu against W. A. Eliason, assignee of L. Pinkus, for an account- 
ing to ascertain the amount with which defendant is chargeable as 
assignee and for his removal and the appointment of a receiver. From 
a judgment confirming the report of a referee the plaintiffs appealed. 
The facts necessary to an understanding of the decision appear in  
the opinion of Chief Just ice  Faircloth. 

L. C. Caldwell for plaintiffs. 
Robbins  & Long for defendant.  

FAIRCLOTH, C. J. This case was heard on referee's Feport and one 
fact found was as follows: "That the blackberries sold Wallace ,Bras. 
were part of the effects belonging to the assignment, or became such, 
and are duly accounted for by the said Eliason as assignee." The plain- 
tiffs except, and say "that said report is vague and uncertain, in  that 
i t  does not state the amount of money realized for berries sold Wallace 
Bros.. and does not state how the same was accounted for." The other 
two findings of fact and exceptions thereto present the same ques- 
tion. His  Honor overruled these exceptions and gave judgment con- 
firming the report, etc. I n  this there was error. The reason is, as 
has been heretofore stated by this Court, that the parties are entitled 
from the referee to a statement of all the items of the account between 
them, in  order that either may, if he thinks proper, except to any 
particular item. McCampbelZ v. McClung,  75 N.  C., 393. Exceptions 

sustained. Cause remanded to be proceeded in, etc. 
(667) Reversed. 

FUROHES, J., having been of counsel, did not sit on the hearing of 
this appeal. 

W. B. MOORE ET AL. V. DARIEN SXITH ET AL 

A c t i o n  Against  Administrators-F'ol.eign Judgment-Sureties-Equity.  

1. Where a judgment was obtained in another state against the administra- 
tors and sureties of a deceased administrator, and an action was insti- 
tuted in this State for a settlement, such judgment is competent evidence 
against and binding upon the administrators and their privies, it appear- 
ing that such administrators were present and resisting the recovery in 
the foreign court. 

2. In an equitable action for the settlement of the estate of a deceased ad- 
ministrator and to satisfy a judgment obtained in another state against 
his personal representatives and the sureties on his bond, such sureties 
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may intervene and receive credit for what they have paid on the judg- 
ment, remaining liable to plaintiffs for any balance due on the judgment 
in excess of what may be realized in the present action. 

ACTION, heard before B ~ y a n ,  J., at January Term, 1895, of ROCR- 
INGHAM. 

1. I n  July, 1862, Pleasant W. Moore died intestate in  Henry County, 
Va., and in  October, 1862, Drury Smith was duly qualified as adminis- 
trator of said Moore in  Rockingham County, N. C., and filed his bond 
in the penal sum of $20,000, with H. C. Wooten, James W. Trent and 
John W. Morris as sureties on said bond, all of said s n r ~ t i ~ s  being 
then and now citizens of Henry County, Qa. The plaintiffs are the 
heirs-at-law and distributees of said P. W. Moore. 

2. I n  1872 said Drury Smith died intestate and the defendants, 
Ih r ien  Smith and G. W. Smith, were in  January, 1873, duly (668) 
(pdified as his administrators and the other defendants are 
the heirs-at-law and distributees of said Drury Smith. 

3. I n  1878 the plaintiffs instituted a suit in Henry County, Va., 
against the defendant administrators and their said sureties for an 
account and settlement of their said estate, which resulted in a judg- 
ment in  the Court of Appeals of Virginia against the defendants and 
by a decree of the Chancery Court of Virginia said sureties' lands 
are ordered to be sold to satisfy said judgment, x-hich is still unpaid. 

4. Said Drury Smith's estate is still unsettled and this action is 
brought for a settlement thereof and to have lands sold to satisfy their 
jcdgment. At February Term, 1892, said James W. Trent and John W. 
Morris wc3re made parties plaintiff in  this action, who filed an  amended 
complaint, alleging that they were in danger of having their lands 
sold to satisfy the Virginia judgment and praying the court to protect 
them by requiring the representatives of their principal in  said judg- 
ment to satisfy the same out of the real and personal property of 
the said Drury Smith's estate. Judgment for plaintiffs against de- 
fendants was rendered, from vhich defendants appealed. 

M'rr tsot~ (1. ~ h x t o n  for p l a i n t i f s .  
R. D. R e i d ,  Glenn (e Manly and S h e p h e r d  & Busbee for defendants .  

FAIRCLOTH, C. J. (after stating the facts) : His Honor ordered an 
acoount of the estate of Smith to be taken and reserved the question of 
the personal liability of the defendant administrators until the referee's 
yepost i:. filtd. The question more elaborately argued before us 
n:?s a* i O  the effect of the Virginia judgmmt a g a i ~ s t  the de- (669) 
fclidant administrators, Darien and G. W. Smith. We find It 
unnecessary to enter into that question, because that judgment was 
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unquestionably valid against the sureties Trent and Morris, who are 
now plaintiffs i n  this action. That judgment is also competent evidence 
against the defendant administrators and their privies, i t  appearing 
from the record that the administrators not only had notice but were 
present and resisting the recovery against them and the sureties of 
their intestate, as principal debtor. Lewis v. Fod, 75 N .  C., 251; 
Hare v. Grant, 77 N .  C., 203. 

The further objection was taken that plaintiffs, Trent and Morris, 
could not recover, as they are indemnified, until they have paid the 
debts against their principal. I n  an action at  law this position would 
be tenable, but i t  is not so in  a court of Equity, and for this reason 
they were properly allowed to be made parties plaintiff. The exercise 
of this equitable jurisdiction works out just results, i.e., the other 
plaintiffs are enabled to receive the money due them, the real debtor 
is compelled to pay i t  and the plaintiff sureties are relieved from jeop- 
ardy. Fewer v. Bwrett, 57 N.  C., 445; Wickell v. Henderson, 59 
N. C., 286; Scott v. Timberlake, 83 N.  C., 382. Of course the plaintiff 
sureties would remain liable on the Virginia judgment for any bal- 
ance not realized in  this action. I f  i t  appeared that there were any 
creditors of Smith's estate they would be necessary parties to enable 
those sureties to avail themselves of this equitable relief; but in  their 
absence, the heirs and distributees are the next entitled and they are 
present in  this proceeding to receive the money due by defendants. 

I t  will be the duty of the court bclow to direct that the plaintiff sure- 
ties receive no more than they have paid on said judgment to the 

(670) use of the other plaintiffs since its rendition, and that the other 
plaintiffs receive the balance of the recovery according to their 

several rights. 
With these modifications, the judgment is 
Affirmed. 

J. L. HARTSEIdL v. W. C. COLEMAN ET AL. 

Action to Recover Land-Deed-Vague and Uncertain Description- 
Extran'eous Evidence. 

A description of lands in a deed as "lying on the west side of Spring street 
and north of Mill street," followed by courses and distances from "a 
stone" on Spring street around a parallelogram to the place of beginning, 
without indicating whether the starting point is at the intersection of 
Spring and Mill streets, or at a more remote point, is not so vague and 
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uncertain on its face to require the exclusion of proof aliunde to locate 
the land by fitting the description to the lot claimed under the deed. 

ACTION, tried by Boykin, J., and a jury, at January Term, 1895, of 
CABARRUS. 

Among other deeds introduced by the defendants for the purpose of 
showing title i n  the defendant Coleman, the landlord, to that part of 
the land of which the defendants were in possession, after plaintiff 
had established a prima facie case, was one from John Fink and wife 
and C. A. Plott to Luther Palmer, dated 20 January, 1881. 

The description in the deed was as follows: 
"All that lot of land situated in the county of Cabarrus in the State 

of North Carolina, adjoining the lands of Dr. John Fink, in  the town 
of Concord, and others, and bounded as follows: 

"Lying on west side of Spring street and north of Mill street. 
Beginning at  a stone on Spring street and runs N. 43 W. 56 feet 
to a stone on Spring street; then S. 47 W. 10 poles to a 
stone; then S. 43 E. 55 feet to a stone; then N. 47 E. 10 poles (671) 
to the beginning, contz~ining 38 square rods, more or less." 

The following plat was introduced : 

The defendants offered to introduce par01 evidence to identify and 
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locate the land therein mentioned. The plaintiff objected, alleging 
that the description of the land set out i n  said deed was too vague, un- 
certain and indefinite to be identifiad by parol evidence. The court 
sustained the plaintiff's objection, and the defendant Coleman excepted. 

There was a verdict for  the plaintiff. Motion by the defendants for 
a new trial  was overruled and defendant Coleman appealed. 

(672) W. J. Montgomery for plaintif. 
W.  G. Meam for defendants. 

AVERT, J. The words "lying on the west side of Spring street and 
north of Mill street" might be interpreted as meaning that the lot is 
to be located immediately west or indefinitely but not very remotely 
west of it. I f  i t  ia  not the usual interpretation given to them, and 
therefore the proper construction, i t  is certainly not erroneous if 
the defendont could proceed upon that theory and prove to the satis- 
faction of a jury, that such a hypothesis would enable him to fit the 
description to the lot claimed by him so as to bring all of the descrip- 
tive expressions into harmony, to hold that it would be competent for 
him to do so. I f  we can conceive of a reasonable theor;~: upon which 
pertinent parol evidence might subserve this purpose, the opportunity 
should have been given to the defendant to adduce such proof to sup- 
port it. 

Supposing that the Intention of the parties was that the deed should 
be interpreted as if the word "side" had been inserted after "north," 
i t  would follow necessarily that the beginning corner must be located 
at the intersection. This must be true because it would be impossible 
otherwise to run the first call N. 43 W. 55 feet from one point to an- 
other on Spring street and thence S. 47 W. 10 poles to a stone, then S. 
43 E. 56 feet to a stone, then N. 47 E. 10 poles to the beginning and still 
leave Mill street on the immediate south of the parallelogram (which 
as a mathematical certainty must be formed), unless such were the 
relative positions of the street and lot. We might have supposed for the 
purposes of this case that there was an  intersection of the streets even 
if i t  had not been admitted by counsel and if by running from it the 
location should prove to be in  perfect accord with the other parts of 

the description. as for instance by finding that the parallelogram 
(673) would be bounded on the north and west by lands owned at 

the date of the deed by Dr. John Fink and on the east and 
south by the two streets, there would be abundant evidence to go to the 
jury to fit the description to the thing. Edwards V .  Bowden, 99 N. C., 
80. The question being whether the description was too vague and 
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uncertain upon its face to warrant the admission of proof aliunde to 
locate it. we have endeavored to discard from our minds the statements 
of counsel as to what the testimony would have been under a different 
ruling. The map with explanatio& must be treated as if i t  had been 
drawn by a surveyor acting upon a theory and making a possible location 
out of what appeared upon the face of the deeds. 

Testing the accuracy of the ruling of the court below i n  this way, 
we think there was no error in  holding that the description could not 
have been fitted to the land upon any reasonable hypothesis that could 
be fairly deduced from it. There was error which entitles the defendant 
to a 

New Trial. 

LELAND MARTIN v. JOHN A. CHAMBERS ET a. 

Practice-Dismissal of A ppeaGNegligence in Prosecuting Appeal- 
Motion to Reinstate. 

Where an appeal after being on the docket for two terms was dismissed, when 
reached in its order at  the third term, for want of prosecution, it will not 
be reinstated on appellant's affidavit that his attorney was sick, it not 
appearing that the appellant made any inquiry of his attorney regarding 
the appeal or sought to get other counsel to prosecute it. 

(674) 
PETITION O F  DEFENDANTS T O  REINSTATE APPEAL. 

L. 8. Benbow, of counsel for petitioners, filed the petition. 

CLARK, J. This case having been on the docket two terms without 
being prosecuted, when reached i n  its order at the third term, no one 
yet apiearing to prosecute it, was dismissed as provided by Rule 15. 
Wiseman v. Commissioners, 104 N.  C., 330. The appellant now 
moves to reinstate on the ground that he entrusted his case to his 
counsel and supposed he would attend to i t  and that said attorney 
was sick and unable to attend to the appeal, and avers that appellant 
was without fault and that he has not been negligent. The conclusion 
a t  which the appellant arrives is not warranted by the facts stated. 
The cause was-& this docket three terms. I t  does not appear that 
counsel was ill the whole of that time. I f  he was. the amellant was 

L L 

clearly negligent in  not securing other counsel to attend to his appeal 
i n  this Court. I f  he was not ill the whole time, i t  is not averred that 
the appellant inquired about the case of his counsel, or urged him 
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to attend to it, or paid any attention to it in any way whatever. There 
may be cases in  which the appellant has to this extent entirely abandoned 
all attention to his appeal, entrusting it solely to his counsel and mak- 
ing no further inquiry. I f  an appellant chooses so to act, abandoning 
all thought of his case to his counsel, and his appeal, after being 
neglected three terms, is dismissed under the rules, his grievance has 
been sustained at the hands of his counsel and his remedy (if he can 
show he has suffered loss) is by action against his counsel for damages 
sustained by his neglect so grossly to discharge the duty he has contrac- 

ted to perform. But an appellant who so entirely abandons all 
(675) attention to his appeal as to let it remain for three terms in  this 

Court without ascertaining and without inquiry even whether 
it was receiving any attention, or even whether such counsel had 
attended this Court, is not in a condition to ask this Court to encumber 
i ts  docket longer with a case which concerns himself so little, nor to 
vex the party who has secured judgment below by protracting the 
litigation. The judgment below is presumed to be correct, and the 
party seeking to reverse i t  must assign and show error, and must 
prosecute his appeal with more diligence than the appellant has 
shown. 

Motion Denied. 

C. J. SHOAF & GO. v. E. FROST. 

1. Upon an appeal from an appraiser of homestead aud personal property 
exemptions, under the provisions of ch. 347, Acts of 1885 (amendatory 
of see. 519 of The Code), the valuation as determined by the verdict of 
the jury is final and the commissioners appointed by the court to set 
apart the exemptions in accordance with the verdict must be guided by 
that valuation. 

2.  Upon an appeal from the appraisal of homestead and personal property 
exemptions and the assessment of the value thereof by a jury, the com- 
missioners to set apart the exemptions in accordance with the verdict 
must be appointed by the court and summoned by the sheriff'. 

ACTION tried at  Fall  Term, 1894, of DAVIE, before Battle, J., upon 
exceptions filed by plaintiff to the allotment of homestead and personal 
property exemptions to defendant. 

Upon the trial the following issues were tendered by plain- 
(676) tiff and submitted to the jury: 
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1. Was the land allotted as a homestead worth more than $1,000 at 
the time of allotment ? '(Yes." 

2. I f  yes, what was the land worth? Answer, "$2,000." 
3. Was the personal property allotted as a personal property exemp- 

tion worth more than $500 at the time of the allotment Z "Yes." 
4. I f  yes, what was said property then worth? Answer, "$600." 
The defendant objected to the 2d and 4th issues, and insisted that 

the jury could only pass upon the question whether the homestead and 
personal property exemptions as allotted, were excessive. Objection 
overruled and defendant excepted. 

The court thereupon adjudged that the allotment of both real and 
personal property be set aside, and, further, that the sheriff summon 
three freeholders to go upon the premises and reallot the homestead 
and personal property of the defendant, and appraise the same, guided 
by the verdict of the jury in  this proceeding, and report to the next 
term of court. The defendant excepted and appealed. 

Watson & Buxton for plaintiff. 
Glenn & Manly fo r  defendant. 

CLARK, J. Ch. 347, Laws 1885, amendatory of section 519 of The 
Code, provides that if the homestead appraisal or assessment shall 
be increased or reduced by the jury on appeal "the jury shall assess the 
value of the property embraced therein" and that "the court shall 
appoint three commissioners to lay off and set apart the homestead 
and personal property exemption i n  accordance with the verdict of 
the jury." I f  upon the jury's finding an  allotment excessive, or 
the reverse, the case should simply go back to another board (677) 
of assessors or appraiser4 without any valuation fixed by the jury 
an  the allotted property, another valuation of the appraisers could . 
be excepted to, again and again, and the matter could thus be kept 
i n  court indefinitely. To prevent this very evil the Act of 1885 
was passed, providing that the property embraced in the allotment 
should be valued by the jury. Then, when the commissioners ap- 
pointed by the court, meet, taking such valuation as final, it is their 
duty merely to add or cut off enough (as the case may be) to make the 
amount of the constitutional allotment. Any exception to the action 
of this second board can only be to the correctness of the valuation 
added or subtracted (as the case may be), taking the jury valuation of 
the property, first allotted, as the basis. 

The act (Clark's Code, p: 526) provides that the court shall appoint 
three disinterested commissioners to make the new allotment in accord- 
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ance with the verdict of the jury. I t  was probably an  inadvertence 
that his Honor directed the sheriff to summon them, meaning, i t  
seems, that the sheriff should also select them. The judgment must 
be modified in this particular by the judge at  the next term appoint- 
ing the commissioners, who shall then be summoned by the sheriff. 

As the modification in  the allotment made by the new commissioners 
must be "in accordance with the verdict of the jury" the valuation 
placed on the allotted property by the jury must be taken as absolutely 
correct. If, by extraordinary reasons, as added improvements or great 
rise i n  values, or on the other hand the destruction of buildings or 
great depreciation in values, it may be that relief can be had i n  the 

manner pointed out in  Vanstory v. Thornton, 110 N. C., 10, 
(678) upon an action brought for that purpose. But the commissioners 

appointed by the judge under this act to make the reallotment 
must be guided by the valuation fixed by the verdict of the jury. 

Modified and Affirmed. 

Cited: S. c. 121, N. C., 257; S. c., 123 N .  C., 343; 8. c., 127 N. C., 
301; Sash Co. v. Parker, 153 N. C., 133. 

Action i n  Nature of Creditor's Bil l-Corporatio~Greditors-Stock- 
holders-Unpaid Subscription-Evidence-Judgment Against Cor- 
poration. 

1. In an action by a creditor of an insolvent corporation against a stock- 
holder thereof to recover the amount of his unpaid subscription, a judg- 
ment rendered on the report of a referee in an action to set aside an as- 
signment by the corporation, together with the findings of the referee 
that such stockholder, after subscribing for a certain amount of stock 
and paying in one-half of his subscription, had been allowed to draw out, 
after the assignment, all he had paid in, was competent evidence against 
such stockholder although he mas not a party to the action in which 
such judgment was rendered. 

2. One who has not objected to the admission in evidence of a referee's re- 
port in a former action to which he was not a party cannot complain on 
appeal that the admission of such evidence was an error. 

3. Where, in an action by the creditors of an insolvent corporation against 
a stockholder thereof to recover the amount of his unpaid subscription, 
such stockholder admitted that he had subscribed and had not paid his 
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subscription to the capital stock, and introduced no further evidence, 
it was proper to direct a verdict to be rendered against him. 

ACTION, i n  the nature of a creditor's bill, i n  which the creditors of 
the Kernersville Manufacturing Company asserted their right to re- 
sort to the capital stock paid and unpaid, as a trust fund for 
the payment of i ts  debts, heard before B~t tZe ,  J., and a jury, (679) 
a t  August Term, 1894, of FORSYTH. 

There was a verdict for the plaintiffs, and from the judgment there- 
on the defendant, R. S. Linville, appealed. The facts appear i n  Blalock 
u. Hanufacturing Company (110 N.  C., 99) and in the opinion of 
Associate Justice Furches. 

Jones & Patterson and Glen & Manly for plaintiffs. 
J .  S. Grogan for de/endants. 

FURCHES, J. We gather from the record in  this case and the exhibits 
"A" and '(E," which i t  seems were offered in  evidence on the trial  and 
made a part of the case on appeal, that some years ago-probably in  
1881-there was a corp~rat ion formed in  Forsyth County for the 
purpose of working and manufacturing tobacco. That a number of 
persons became subscribers to the capital stock of said company in 
various amounts, among whom was the defendant, R. S. Linville, to 
the amount of $200. That a number of these subscribers paid into 
said company, which was organized and known as the "Kernersville 
Manufacturing Company," the amount of their subscriptions, while 
some of them paid only a part  and some of them paid nothing, or if 
they paid any part, were allowed to withdraw what they had paid in. 
I n  1885, this company failed in business, became insolvent and made 
an  assignment of its assets to the defendant Hunt, to secure certain 
of its creditors. That some time after the assignment, the plaintiffs, 
creditors of said company, commenced this action to set aside said 
assignment for fraud and for judgment on their several indebtedness 
and for general relief. This action was in  the nature of a 
creditor's bill and a reference was maae to Mr. Gray to take (680) 
and state an account of the whole matters involved, which he 
did and reported to Fal l  Term, 1889, of Forsyth Superior Court. 
Both sides filed exceptions to said report and i t  was continued until 
February Term, 1891, when all the exceptions were overruled, report 
confirmed and judgment rendered for amounts found due in  the report. 
This judgment was appealed from, 110 N. C., 99, the judgment modified 
and affirmed, subject to the modifications made by this Court. 
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I n  said report the referee finds that the defendant Linville subscribed 
$200 and-that he paid in $100, being one-half of his subscription, 
but afterwards he was allowed to withdraw the $100 he had paid in, 
and the court gave judgment against said defendant for the amount 
so found against him, and although this judgment was modified i n  
this Court on appeal, i t  was not modified or changed in  respect to 
Linville. 

After this action was commenced the Court made an  order to issue 
summons to all the corporators, making them party defendants, and 
it seems summonses were issued and the defendant Linville was present, 
participating in taking the evidence in  the reference, and i t  &is sup- 
posed he was served. But the papers in  the case were afterwards & 
stroyed and though they were partially, or, it may be, fully restored by 
copies from the case on appeal in  this Court, no summons was found 
against the defendant Linville. The concern being insolvent, a sum- 
mons in  the original action was issued against the defendant Linville, 
which was served, and a supplemental complaint was filed i n  substance 
(though very inartistically done) declaring that defendant subscribed 
$200 to the capital stock of said corporation, that he paid i n  $100 
but afterwards drew i t  out;  that he (Linville) was a party to the 

action when the account was taken and judgment rendered 
(681) against him at February Term, 1891. 

The defendant answers and does not deny the subscription, 
but alleges that he, was in  the employment of the concern, that i t  did 
not keep its contract with him, that i t  was owing him in  January, 
1888, more than his subscription, and it compromised the matter and 
he "surrendered" it, and paid him back the $100. H e  denied that 
he was served with a summons or that he was a party to the suit at  
the taking of the account or at  the time of the judgment. 

Without objection or exception two issues were submitted to the 
jury by the court: 
1. Was R. S. Linville a party to this action at the time of the 

hearing before the referee 18 January, 1889, and when judgment was 
rendered confirming the referee's report? Answer, "Yes." 

2. . I n  what amount, if any, is  R. S. Linville indebted to the Ker- 
nersville Manufacturing Company? Answer, "$260, with interest from 
18 January, 1889." 

Upon these is~ues  the court gave judgment against the defendant 
and the defendant appealed, assigning the following ground of error: 

"1. That the judge allowed the jury to consider in passing on the 
first issue, the statement in  the referee's report that R. S. Linville 
was present at  the trial before him. (The judge allowed this and 
the referee also, as a witness, so testified.) 
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"2 .  The admission of the referee's report as evidence. (When this 
report was introduced by the plaintiffs, the defendant Linville did 
not object.) 

"3. The admission of the testimony of the witnesses Buxton, Eller, 
Gray, Glenn and Blalock. 

''4. The said defendant also insisted that on all the evidence the 
court should have instructed the jury to answer the first issue 
in  the negative. (682) 

"5. Said defendant also insisted that the court had no juris- 
diction, the principal amount demanded of him being only two hundred 
dollars. 

"6. Said defendant also objected to the appointment of a receiver." 
According to the view we have of this case, we cannot sustain either 

of defendants' exceptions. The first issue, over which it seems the 
contest was made, in  our opinion was entirely immaterial and should 
not have been submitted. But i t  did the defendants no harm, as we 
think the judgment would, or should, have been the same, if the jury 
had found this issue "No" instead of "Yes." 

The corporation was the defendant and it represented the assets of 
the concern, and a judgment against i t  bound the assets. I t  was not 
necessary to make the individual corporators (the stockholders) parties, 
to do this; and If the defendant was one of the corporators and had 
not paid his subscription to the capital stock, and the concern was in- 
solvent, as was alleged and not denied, it was a part of the assets-a 
trust fund-for the payment of debts. Blalock v. Mfg. Co., 110 N.  C., 
199; Heggie v. B. & L. Asso., 107 N .  C., 581, and cases there cited. 

The findings of the referee and the judgment of the court at  Feb- 
ruary Term, 1891, finding and adjudging that the defendant Linvillr, 
was one of the corporators; that he subscribed $200 and had not paid 
it, or that he had paid $100 and taken i t  out again and owed it now, 
was at  least pr ima facie true and was competent evidence if not con- 
clusive. And if the defendant Linville was not a party at the time of 
taking the account and judgment (and we are assuming that he was 
not) then we do not say that he might not have disputed the correct- 
ness of said judgment as to his liability to the corporation. 
But we do say that it was competent evidence and established (683) 
the indebtedness of the corporation to plaintiff. But as de- 
fendant introduced no evidence and having admitted his subscription 
and that he had not paid it, it was the duty of the court to instruct 
the jury, as he did, to find the 2d issue for the plaintiff. If we are cor- 
rect in this, the plaintiffs' first exception cannot be sustained, as a 
part of the judgment at February Term, 1891, confirming the report 
of the referee and judgment thereon, made the report a part of the 

,389 



I N  THE SUPREME COURT [I16 

judgment and i t  was necessary to refer to the report to see what the 
judgment was. . 

I n  the case on appeal the judge says there was no exception to the 
introduction of the report i n  evidence as stated i n  defendants' 2d 
exception-so this disposes of that exception, if we had not already 
disposed of it in  what is said as to the first exception. 

The 3d exception cannot be sustained, as we think (but we do not 
pass upon this), for the reason that it was as to an immaterial issue, 
the finding of which either way could not have affected the result. 

The 4th exception has in effect been passed upon by what we have 
already said as to the judgment of February, 1891. 

The 5th and 6th exceptions, as we understand, were abandoned on 
the argument; but if they were not, they cannot be sustained. 

We also understand i t  to be stated on the argument that it would 
require all the defendant Linville was due the concern together with 
all they would be able to realize from other stockholders, who had 
not paid their subscription, and what they would be able to realize 
from the property and effects of the concern and more, to pay the in- 
debtedness of the said corporation. And with this understanding we 

affirm the judgment of the court below. But if i t  should not 
(684) require the whole of the unpaid subscriptions, together with 

the other assets of the concern, to pay said indebtedness, then 
defendant would only be required to pay his ratable part. 

Affirmed. 

Cited: Wor th  v. Wharton,  122 N .  C., 380. 

(685) 
NATIONAL BAKK O F  GREENSBORO ET AL. V. J. E. GILMER ET BL. 

Action to Set  Aside Deed as Fraudulent-Fraudulent Conveyance- 
Badges of Fraud-Consideration-Dealings Between Father and Son  
-Special T e r m  of Court, Extending into Regular Term-Trial- 
Remarks to Jury .  

1. It  is not improper for the trial judge upon the continued disagreement of 
a jury, to have them brought before him and to impress upon them the 
necessity of their reasoning together, instead of being obstinate, and of 
coming to an early conclusion. 

2. Where a trial began on Wednesday of the last week of a special term and 
the jury had not agreed upon a verdict on Saturday night, it was not 
improper for the trial judge to open and conduct the regular term on 
Monday following and to continue the special term into that week for 
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the purpose of receiving the verdict of the jury, since the rights of the 
parties were not prejudiced thereby. 

3. In  a n  action to set aside as  fraudulent a deed from the defendant to his 
sons, it appeared in evidence that  the defendant, prior t o  the purchase 
of the land by him, was indebted to his wif? on certain no4es; that  
there was a verbal agreement between him and his wife that  he should 
buy a lot and build a factory thereon and hold the same in trust for her 
sons; that he bought a lot and built a factory rhereon ( b u t  with money 
of a firm of which he was a member) and suhwquent!y acquired the 
entire property; that  the agreement with his wife remained executory 
and the notes unpaid a t  the ~ i m e  of the deu'h of his wife and that  
thereafter he became insolvent and conveyed the lot and factory to his 
sons. Held, that  such evidence was not sufficient to  be submitted to  the 
jury as establishing a trust in favor of the sons, and i t  was error to  
refuse an instruction that the deed was withant coasirleriltion and void 
i:s to crcdilcrs. 

4. I n  the trial of a n  action to set aside as  f~.iurlu!~nt a conveyance of a 
stock of goods by the defendant to his son, it appeared (1) t h a t  the de- 
fendant was indebted a t  the time of the conveyance; ( 2 )  that  the sale 
was to a son; (3) on long credit; (4)  without security; and (5) that  
the son was not worth more than $500 a t  the time; ( 6 )  that  the  defend- 
ant, though not insolvent a t  the time, was embarrassed by debt and 
heavy indorsement for others, and ( 7 )  that  he became insolvent there- 
after. Held, that neither of these facts, nor all combined, amount to  
prima facie proof of fraud, but they were circumstances calculated to  
excite suspicion and challenge scrutiny as  to  the intent with which the 
conveyance was made. 

5. Upon testimony tending to prove such suspicious circumstances, it was the 
duty of the court, in instructing the jury, to  denominate them, not a s  
"evidential facts bearing upon the issue," but as badges of f raud or cir- 
cumstances tending to show fraud, and that  evidence explanatory thereof 
should be scrutinized with care. 

6. While the Act of 1893 (ch. 453) does not prohibit bo.r~a fide mortgages 
to secure one or more presxisting debts, yet where a mortgage is  made 
of the entirety of a large estate for a presxisting debt (omitting only 
a n  insignificant remnant of property) the mortgage is in effect an as- 
signment for the benefit of creditors secured therein, and is subject to  
the regulations prescribed in said Act of 1893. 

7. Under the act regulating assignments for benefit of creditors (ch. 453, Acts 
of 189'3) the failure of the assignor to  file the schedule of preferred debts 
a s  required in  said act, renders the deed of assignment void as  to  at- 
tacking creditors. 

ACTION, tr ied before Battle, J., a n d  a jury, a t  a Special  T e r m  of 
FORSYTH, which began 24 November, 1894. T h e  plaintiffs, t h e  Na- 
t iona l  B a n k  of Greensboro, Rowe Wiggins  a n d  t h e  Atlant ic  B a n k  of 
Wilmington, N o r t h  Carolina, being judgment creditors of t h e  defen- 
d a n t  J. E. Gilmer, brought  th i s  action f o r  t h e  purpose, a s  i s  alleged 
i n  t h e i r  complaint,  of set t ing aside and  declaring f raudulen t  a n d  void 
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certain conveyances and deeds of trust made by the defendant J. E. 
Gilmer; one being a deed of trust made by the defendant J. E. 

(686) Gilmer to the defendant J. W. Shepherd, trustee; another be- 
ing an  absolute deed conveying certain real estate to his two sons, 

the defendants John L. Gilmer and Powell Gilmer ; and the other being 
the transfer and sale of a stock of goods to the said John L. and Pow- 
ell Gilmer. 

The plaintiffs further allege that at  the time of these conveyances, 
the defendant J. E. Gilmer was insolvent, and that the said conveyances 
were made for the purpose of hindering, delaying and defrauding the 
plaintiffs, all of whom were creditors of the said J. E. Gilmer at  the 
time of the said conveyance. 

The defendants J. E. Gilmer, J. L. Gilmer and Powell Gilmer-the 
latter by their guardian J. E. Gilmer-filed their joint answer admitting 
the judgments recovered against the said J. E. Gilmer in favor of the 
plaintiffs, denying that the said conveyances were made for the purpose 
of hindering, delaying and defrauding the plaintiffs. 

The defendant J. W. Shepherd, trustee, filed a separate answer 
admitting the execution of the trust deed to himself by the defendant 
J. E. Gilmer, and denying the allegations of fraud. 

By  leave of the court the plaintiffs filed an amendment to the 
complaint, setting out two additional causes of action, as follows: 

As to the deed by Gilmer to Shepherd, trustee, the plaintiffs say: 
"That the same in its terms and provisions is in conflict with the 

Act of 1893, regulating assignments and deeds of trust in  that, under 
the provisions of said deed, the trustee is not required absolutely to 

close the trust within the next year after making the same, 
(687) but by the provisions thereof it may be continued indefinitely, 

and is therefore void. 
"Tzuelfth: That neither the defendant Gilmer, the grantor, nor 

Shepherd, trustee, the grantee, have complied with the terms and pro- 
visions of said act, in that among other things defendant Gilmer, the 
grantor, has not filed a sworn schedule of the preferred claims under 
said act as therein provided, nor Shepherd, trustee, a sworn inventory of 
the property which come into his hands under said deed. 

"Wherefore the plaintiffs insist that said deed is void and of no 
effect." 

Issues were submitted to the jury, without objection, and answered 
by them as follows: 

1. Was the trust deed dated 18 January, 1894, executed by J. E. 
Gilmer with the intent to hinder, delay or defraud his creditors or any 
one of them? Answer, "NO." 

2. Was the deed dated 2 h g u s t ,  1893, from J. E. Gilmer to his 
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sons John L. and PowelI Gilmer fraudulent and void? Answer, ('No." 
3. Was the said deed a voluntary conveyance as to all undivided 

92-100 interest ? Answer, "No." 
As to any remaining interest? Answer, ('Yes." 
4. Was the lot described in said deed purchased and the factory 

thereon constructed by J. E. Gilmer in whole or i n  part with funds 
borrowed by him from his wife with the understanding and agree- 
ment between them that the property should belong to their sons, the 
said John L. and Powell Gilmer? Answer, "Yes." 

5. I f  so, what amount of money belonging to his said wife was thus 
used by said J. E. Gilmer? Answer, "$9,200." 

6. Was the bill of sale of the stock of goods on 1 July, 1893, fraud- 
ulent and void ? Answer, "No." 

7. I f  there was such a trust deed as is mentioned i n  issue 
4th was i t  a fraudulent trust? Answer, "No." (68s) 

The plaintiffs introduced in  evidence a deed from the defen- 
dant to his sons John L. and Powell Gilmer, conveying what was 
known as "the Factory Lot" in Winston. The deed was dated 2 August, 
1893, probated 4 August, 1893, and registered 5 January, 1894. The 
consideration was stated to be "ten dollars and the further considera- 
tion of natural love and affection which he bears to his sons John L. 
Gilmer and Powell Gilmer and the further consideration of the large 
s& of money belonging to the mother of John L. Gilmer and Powell 
Gilmer and used by the grantor in the purchase of the lot herein con- 
veyed and erecting the building thereon." 

The plaintiffs also introduced a deed of trust from the defendant 
to J. W. Shepherd, dated and probated 18 January, 1894, and regis- 
tered 22 January, 1894. The deed was made for the purpose of se- 
curing certain debts therein mentioned and contained a defeasance 
clause providing that if the grantor should fail to pay the debts se- 
cured by the deed on or before 2 April, 1894, then the trustee, upon 
application of any of the unpaid creditors, should sell the lands con- 
veyed at auction and apply the proceeds to the payment of the said 
debts and costs, etc., and pay any surplus to the grantor. 

The plaintiffs also introduced records of judgments against the de- 
fendant and others aggregating about $250,000, together with execu- 
tions on those belonging to the plaintiffs on which the sheriff had 
returned "nothing to be found.'' 

For  the defendants, the trustee J. W. Shepherd testified, among 
other things, that at  request of creditors he had sold all the property 
conveyed i n  the deed in trust at  public auction to the defendant John 
L. Gilmer for $25,000, with which he had been enabled to settle 
all the debts mentioned in  the deed of trust; that he personally. 
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(689) knew of a good many of the secured debts and that they were 
bona fide; that he never had any reason to think that any of 

the debts were not bona fide, and that no fraudulent suggestion was 
ever heard of by him. 

The other material facts developed in the testimony appear in the 
plaintiffs' request for instructions and the charge of Battle, J. 

The allegations of fact contained in  the amendment to the complaint 
were admitted by the defendants on the trial, without prejudice as 
to any conclusions of law therein stated. 

The trial of this action commenced on Wednesday, 26 November, 
1894, during the week of Special Term, which term would have ended 
with that week but for the judge continuing the term under the stat- 
ute, Code, sec. 1228, as amended by Laws 1893, chap. 226, which the 
plaintiffs insisted that he had no right to do, and they duly excepted 
to this ruling that he did not have such right. The case was given 
to the jury on Saturday of that week at 7 p.m., and the court took 
a recess then for supper till 9 p.m., met again at  that hour, and the 
jury having come in  and announced that they could not agree, the 
judge ordered an adjournment of the court until Monday, 3 December, 
1894, at 9 a.m., to which the plaintiffs objected as above stated. Court 
met on 3 December, 1894, a t  9 a.m., pursuant to adjournment. The 
jury appeared and announced that they had not get agreed, whereuppn 
they were directed to retire and court was adjourned from time to 
time (as will appear from the entries in the minute docket, which 
will be copied and hereto annexed) until the judgment was signed. 

The verdict was rendered on Tuesday, 4 December, and after that 
the special term was continued from day to day by consent of 

(690) parties i n  order that plaintiffs' counsel might prepare and present 
their ,motion for a new trial. The regular term of Forsyth 

Superior Court convened on Nonday, 3 December, 1894, at 10 a.m., 
and continued for two weeks. 

When the jury came into court Monday morning, 3 December, a t  
9 a.m., and said they could not agree, the judge told them that it 
would be a lame and impotent conclusion of the special term, if 
four days' labor during that term was to go for nothing. "It is im- 
portant to the parties, i t  is important to the public that this litigation 
shall come to an end. You are intelligent men, and are just as able 
to decide these issues as any other jury will be. 

"You ought to consult and reason together and come to a verdict. 
You ought not to be obstinate about the matter. I t  is your duty to 
agree if you possibly can. I shall be here holding court for two weeks, 
and you will have plenty of time to reflect on the matter." 
, Late in  the afternoon of the same day the jury again came into 
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court and one of them had certain written questions which he asked 
the judge and he answered the same, and then said to the jury: "You 
should reason together, gentlemen, and try to come to a unanimous 
conclusion on all the issues. I repeat to you what I said this morning, 
that we have been engaged in  this trial for some time, and i t  is to the 
interest of the parties and of the public that the suit should come to an 
end. It is against the public interest that the docket should be in a 
crowded condition. I t  prevents persons whose rights are invaded from 
bringing suits, which they think will be so long in being tried. I do 
not mean that you should render a compromise verdict which would 
be improper. I f  one or two of you should think one way and the others 
another way (I do not know how you stand, I merely say this for an 
illustration), that one o r  those two should not be obstinate about the 
matter, but all should reason together, discuss the matter fully and 
see if they cannot arrive at  unanimity." The jury then retired, 
remained out all night, and the next morning returned the (691) 
verdict which appears in  the record. 

At the close of the testimony, the plaintiffs asked the court to 
hold as a matter of law: 

1. That the deed of trust executed by J. E. Gilmer to the de- 
fendant Shepherd was void upon its face as being in conflict with and 
inconsistent with chapter 453, Laws 1893, regulating deeds of assign- 
ment as is alleged i n  the amendment to the plaintiffs' complaint and 
numbered No. 11, and 

2.  The plaintiffs asked the court to hold the deeds of trust from 
Gilmer to. Shepherd as void, for the reason that it was admitted that 
neither the grantor Gilmer nor the trustee Shepherd had complied 
with the terms and provisions of the said Act of 1893 regulating as- - 
signments and deeds of trust, in  that, among other things, the de- 
fendant Gilmer, the grantor, had not filed a sworn schedule of the pre- 
ferred claims under said act as therein provided, nor the said trustee, 
Shepherd, a sworn inventory of the property which came into his hands 
under said deed. The court reserved these questions until after the 
verdict of the jury, and then refused to grant the motions of the plain- 
tiffs, to which the plaintiffs excepted. 

At the close of the testimony plaintiffs submitted prayers for in- 
structions as follows : 

1. That taking all the evidence as true with regard to the con- 
veyance of factory, the deed from Gilmer to his sons is a voluntary 
conveyance and void as to the plaintiffs. 

2. That  i t  appears by uncontradicted evidence that the sale of 
the goods was: 

(1) When plaintiff had a subsisting debt. 
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(692) (2) Was to a son of the debtor Gilmer. 
( 3 )  Was on 6, 12, 18 and 24 months time. 

(4) Son was at  the time of sale of goods not worth more than $500. 
(5 )  Immediately after sale of goods the purchaser issued bill heads, 

stating that the purchasing firm consisted of W. H. Marler and the 
two sons, one of whom was at  the time nineteen years of age. 

(6 )  No  security was taken by the debtor but simply the unsecured 
notes of the son. 

(7) That at  the time of sale the debtor, Gilmer, was greatly em- 
barrassed. 

(8) That this embarrassment existing in July, 1893, resulted in 
insolvency. 

That these facts being established, the law declares the sale void 
as to plaintiffs unless evidence of .other and additional facts indicating 
good faith is furnished by defendant, and such additional evidence 
as appears in  this case is not sufficient in  law to show good faith in 
the transaction, and the jury must find the sale of goods to be void 
as to the plaintiffs. 

3. That if the deed of trust to Shepherd was made by de- 
fendant Gilmer with the intent to hinder, de1a.y and defraud his credi- 
tors, or any of them, the same is void, although neither the trustee, 
Shepherd, nor the beneficiaries thereunder knew of or participated 
in  such fraudulent intentions and although the debts secured thereby 
are bona fide. 

4. As to the deeds to the sons, the court is asked to charge 
the jury that the request of Mrs. Gilmer that defendant J. E. Gilmer 
should buy the lot and build the factory with money owing to her 
and represented by notes of defendant Gilmer, and convey the same 
to her sons John L. and Powell Gilmer, and defendant's verbal pro- 
: mise to do so, was a mere executory, oral contract, and not 

(693) being carried into effect in  wife's lifetime the same was in- 
capable of enforcement in  specie by the courts, and the notes 

to the wife, by her death, intestate, became the property of J. E.  Gilmer, 
and therefore it was incompetent and inadmissible in defendant J. E. 
Gilmer when the money represented by his notes had become his ab- 
solute property, to fall back on the incomplete purposes of himself 
and wife in regard to the factory, and thus execute a deed to the boys; 
and as to this property, to wit, the factory, the deed of Gilmer to 
his sons is  not founded on valuable consideration and is therefore 
void as to his creditors. 

5. I f  the court refuses to instruct that upon the case made 
the deed from Oilmer to his sons was a voluntary conveyance and shall 
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leave i t  to the jury to say whether there was a trust, which existed 
at  the death of Mrs. Gilmer, in favor of her sons, which he could 
exedute by conveying to them, then plaintiffs request the court to hold 
and charge that upon all the evidence the trust was secret and there- 
fore void as to plaintiffs.-Eefused; but the court told the jury that if 
it was a secret, fraudulent trust, the husband to hold himself out as 
owner, to sail under false colors, if such was the purpose of the parties 
to the trust, then the same is void and no trust at  all, and the seventh 
issue should be answered ('Yes." 

6. I f  the debt of $2,000 preferred in  the trust deed to John 
and Powell, consisted of rents and sales of timber from lands belong- 
ing to Lettie with a remainder over to John and Powell, the rents 
and sales accruing in the lifetime of Lettie, and in  the hands of J. E .  
Gilmer, as guardian, at  her death, the money thus due to her became 
the property of J .  E .  Gilmer on her death, and did not belong to John 
and Powell, and hence the preference was fictitious and the insertion of 
a fictitious debt in  this trust deed is a fraud on the part of the 
grantor, and therefore vitiates the deed, and the first issue (694) 
must be answered "Yes." 

7. I f  the debt of $2,000 preferred in  the trust deed to John 
and Powell, consisted of rents and sales of timber from land belonging 
to Lettie, with a remainder over to John and Powell, the rents and 
sales accruing in  the lifetime of Lettie, and i n  the hands of J. E .  
Gilmer, as guardian, at her death, the money thus due to her be- 
came the pGoperty of J. E. Gilmer on her death, and did not be- 
long to John and Powell, and hence the preference was fictitious and 
the insertion of a fictitious debt in  this trust deed is a strong badge 
and circumstance of fraud. 

8. There is evidence that some of the debts secured by the trust 
deeds were debts in which the debtor, J. E .  Gilmer, was liable jointly 
and severally with others who were solvent and responsible and that 
these debts were described in  the trust deed as being the debts of 
J .  E. Gilmer, without reciting the fact of the liability of these other 
debtors; and there is evidence that some of said debts recited in the 
trust deed were secured by good and valuable collaterals, which were 
not recited in the trust deed. I f  J. E .  Gilmer had the purpose in 
making the trust deed to suppress these facts and thereby magnify 
his indebtedness and mislead his creditors, this amounts to an intent 
to hinder, delay and defraud his creditors, and makes the deed void 
and the jury must answer the first issue "Yes." 

9. I f  the jury should find that Gilmer inserted in the deed to 
Shepherd the debt of $4,000 as due to Gilmer, Marler & Go., at a time 
when they, as a firm, were indebted to him in a greater sum with the 
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purpose thereby to magnify his indebtedness and mislead his creditors, 
this amounts to an intent to hinder, delay and defraud his creditors, 
and such intent vitiates the deed and you will answer "Yes" to the first 
issue. 

The court declined to give instruction No. 1. 
The court refused to give instruction No. 2, as therein set 

(695) out, but i n  lieu thereof gave instructions as hereinafter set 
out. 

The court gave hstruction No. 3. 
The court refused instruction No. 4, but instructed the jury on that 

point as hereinafter appears. 
I n  regard to the plaintiffs' 6th prayer for instructions, the judge 

struck out the last part thereof, beginning with the words, "hence the 
preference was fictitious," and inserted in  lieu thereof, "if the defen- 
dant, J. E. Gilmer, knew this and fraudulently inserted this debt in  
the trust deed, that would vitiate the whole trust deed, and the first 
issue should then be answered "Yes"; but this would not be so if the 
inserting of a debt that he did not really owe was due to an honest 
mistake." 

A similar change was made by the judge in the 7th prayer for 
instructions. 

These prayers for instructions, thus changed, were given to the jury. 
The judge recapitulated the evidence, applied the law thereto, and 

instructed the jury fully in  these and a11 other law points raised. He  
was not requested to put his charge in  writing. Among &her instruc- 
tions he gave the following: 

"1. The defendants' counsel contend that the relation of debtor 
and creditor existing between J. E. Gilmer and his wife, he owing 
her $9,200, there was an agreement between him and her that he would 
purchase a lot in  Winston and build thereon a tobacco factory, the 
property so acquired to be held in  trust for her two sons, John and 
Powell, he, the said J. E. Gilmer, to use in the acquiring of such prop- 
erty the money that he owed her as far  as i t  would go, or his own 

money with the understanding that the money thus expended 
(696) should go as credit on her notes against him, and that, in  pur- 

suance of this agreement, he, joining in  with one Edmunds, 
purchased a lot in  Winston from W. A. Whitaker and built a factory 
thereon, paying for the lot and building about $17,000, and after- 
wards in pursuance of the same agreement took a deed 26 May, 1891, 
from said Edmunds for his interest in said property; and that the 
amount of her money used in this way was $9,200, the cost of the prop- 
erty then being $17,000. 

"If the jury believe that the facts are as above stated then the two 
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sons became as soon as the property was acquired the equitable owners 
of 92-170 thereof aud as to such undivided interest the deed from said 
J. E. Gilmer to said John L. Gilmer and Powell Gilmer, dated 2 Aug., 
1893, is  not voluntary. 

"The alleged facts on which this alleged trust depends must be proven 
by the defendants to the satisfaction of the jury by evidence which, 
i n  their judgment, is cogent, clear, strong and convincing. I f  the 
jury do not consider such facts so proven, then they will answer the 
3d issue: Yes. I f  they do not consider such facts so proven, they will 
answer said issue: No, as to an  undivided 92-170 interest. Yes, as 
to the remaining interest. 

"If the lot was purchased and the factory built without any such 
agreement as above mentioned, or without the existence of facts neces- 
sary to create a trust as aforesaid, then the notes held by the wife 
against the husband, remaining unpaid at  her death (she dying in- 
testate), became the property of the husband as her sole distributee 
(he becoming, that is, the real owner thereof, subject to the claims of 
her creditors, if any) ; and the third issue must i n  that case be an- 
swered, Yes. 

"4. In a case of circumstantial evidence, there are two inquiries for 
the jury: (a )  The evidential facts, that is, the facts relevant 
to the issue-are they t rue? (b)  Do you infer from such ( 697 ) 
facts that the fact in  issue exists? F o r  example i n  regard to the 
sixth issue, the fact in issue (alleged by plaintiffs and denied by the de- 
fendants) is, that the goods were sold 1 July, 1893, by J. E. Gilmer to 
John L. Gilmer with intent to defeat, or to hinder, or to delay the 
creditors of J. E. Gilmer or some one or more of them; or putting 
this i n  other words that his purpose, or some part of his purpose, in  
making this sale, was to promote his own ease and favor, at the ex- 
pense of, or to the prejudice of the rights of his creditors." 

The evidential facts on which the plaintiffs rely and which the de- 
fendants do not contradict, are the following: 

( a )  That the plaintiffs had at  the time subsisting debts. 
(b) That the said purchaser was the near relative, the son, of the 

seller of the goods. 
(c) That the sale was not for cash, but on time, notes being taken 

payable in  6, 12, 18 and 24 months. 
( d )  That no security was taken for said notes. 
(e) That the purchaser was not worth more than $5,000. 
( f )  That at the time of sale debtor, J. E. Gilmer, was greatly em- 

barrassed. 
(g) That immediately after sale the purchasers issued bill heads 
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stating that the purchasing firm consisted of W. H.  Marler and two 
sons, one of whom was at the time nineteen years of age. 

(h )  That, the debtor J. E. Gilmer's financial embarrassment, exist- 
ing in July, 1893, resulted in  insolvency. 

The question is whether, from these facts and other evidential facts 
which you may find to exist, you infer the existence of the fact in issue. 

The defendants argue against such an inference and contcud 
(698) that they have proven the following evidential facts: 

"1. That the said J. E. Gilmer's purpose in selling the goods 
was to get out of business on account of the ill health of himself and 
other members of his family, etc. 

"2. That he has reason to believe that the notes taken for his son 
would be paid-his wife, who had considerable property, having fre- 
quently expressed to him her desire and purpose to set her said son 
up in business. 

"3. That the said son was of good business qualifications, sober a d  
industrious. 

''4. That the printing of Powell Gilmer's name on the bill heads was 
a mistake. H e  hadn't really been taken into the firm of Gilmer, Mar- 
ler & Go., as a member, but it was only intended that he should be- 
come a member when he attained his majority. The que4tion is 
whether these facts are true, and then whether from the whole evidence 
y4;u infer the existence or non-existence of the fact in issue. remember- 
ing ihut on the whole case the burden of proof is m the plaintiffs." 

The plaintiffs duly excepted to the refusal of the court to grant the 
firs[ instructions prayed for-the refusal to give second instructiou 
prayed for-and as prayed for, and to the giving of the instructions 
that were given in lieu thereof. 

Same as above in regard to the plaintiffs' 4th prayer-to the refusal 
to give their 5th prayer for instructions and to the instructions that were 
given in  that connection. And to the changes that were made by the 
court in  their 6th and 7th prayers. The plaintiffs further excepted 
to that portion of the judge's charge in which after recapitulating the 
evidential facts on which the plaintiffs relied, letters from "a" to "h" 
both inclusive, as to which the defendant had introduced no contra- 

dictory evidence, and after recapitulating the evidential facts 
(699) which the defendants claimed to exist in  their favor, the judge 

refused to tell the jury that there was a legal presumption of 
fraud, but told the jury, ('The question is whether these facts are 
true and then from the whole evidence do you infer the existence or 
non-existence of the fact in issue, remembering that in the whole case 
the burden of proof is on the plaintiffs." 

The jury responded t6 the issues as set out above. Plaintiffs moved 
400 
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for a new trial, which was refused, and appealed from the judgment 
rendered. Errors assigned were as follows : 

"First. That the court erred in refusing to grant the motion of the 
plaintiffs asking that the said deed of trust from Gilmer to Shepherd 
be declared void on its face as being inconsistent with the Act of 1893 
regulating assignments and deeds of trust. 

"Second. That the court erred in  refusing to grant the motion of 
the plaintiffs asking that the deed of trust from Gilmer to Shepherd 
be declared void upon the admitted facts that neither the grantor, 
Gilmer, nor the grantee, Shepherd, had complied with the Act of 1893 
in  reference to assignments and deeds of trust. 

"Third. That the court erred in  ordering the jury to be brought 
into court and addressing them in the language as set out above. 

"Fourth. That the court erred in  continuing the special term after 
the regular term had been opened and receiving the verdict of the 
jury on Tuesday, 4 December, 1894, it being the second day of the 
regular term of the Forsyth Superior Court. 

"Fifth. That the court erred in refusing to grant the special in- 
structions numbered 1, 2 and 4 asked for by the plaintiffs, and 
in  changing their 6th and 7th prayers for instructions. (700)  

"Sixth. That the court erred i n  giving'in place of instruc- 
tions fifth asked for, the following: 'But if i t  was ,z secret fraudulent 
trust, husband to hold himself as owner, to sail under false colors, if 
such was the purpose of parties to trust, same is void as to plaintiffs, 
and no trust a t  all, and the seventh issue should be answered, Yes.' 

"Seventh. That the court erred in  charging the jury as follows: 
'After recapitulating the several facts on which the plaintiffs relied, 
and which the defendants did not contradict, and lettered respectively 
from ((a" to "h," both inclusive, and after recapitulating the eviden- 
tial facts which the defendant 5. E. Gilmer claims to have proven, 
the question is whether these facts are true, and then whether from 
the whole evidence you infer the existence or non-existence of the fact 
i n  issue, remembering that on the whole case the burden of the proof 
i s  on the plaintiffs.' " 

Dillard & King, Ricaud & Weill and D. L. Russell for plaintifs. 
Watson & Buxton and Jones & Patterson and Glenn & Xanly  for 

defendants. 

AVERY, J. The exceptions to the judge's remarks to the jury are 
without merit. Almost the same expressions were used i n  Osborne v. 
Willees, 108 N.  C., 651, and were found unobjectionable on appeal, 
citing Hannon v. Grizzard, 89 N.  C., 115. Nor was there error in con- 
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tinuing the term to conclude the trial or to receive the verdict. This 
is authorized as to felonies by The Code, sec. 1229 (S. v. Adair, 66 
N. C., 298) and was extended to all other cases by chapter 226, Laws 

1893, except that i t  would not apply to civil cases begun after 
(701) Thursday of the last week of the term. The trial of this 

action began on Wednesday. At common law, when the jury 
in  a capital case did not agree during the term, they were carried to 
the next court where of course the business went on during their deliber- 
ations. 2 Hale P. C., 297; S. v. BulZocE, 63 N. C., 570. Certainly 
i t  could in  no wise prejudice the parties that while the jury were 
out considering their verdict, the judge opened and conducted another 
term a t  the same place. It could in  no wise have benefited the parties 
to have had the judge idle, nor could i t  be expected that the public 
business should thus, without cause, have been suspended. The court 
erred in  holding that the evidence offered to establish a trust in  favor 
of the sons was sufficient to be submitted to the jury. The relatioil 
of debtor and creditor had existed between J. E .  Gilmer and wife 
many years prior to the purchase by him of the land in  1890 for the 
firm of which he was the senior member. H e  bought the land with 
the firm's money and constructed the building thereon also with funds 
of the firm. H e  subsequenily, in  1891, bought his partner out and took 
title to himself without any directions or instructions from his wife, 
who was not consulted. I n  1892 he executed more notes to his wife and 
entered credits on those then existing. At the death of his wife these 
notes became the property of J. E. Gilmer. Code, sec. 1479. If there 
was any agreement between him and his wife that he, being indebted 
to her, was to buy a lot and build a factory, charging the cost on her 
notes, the property to be held i n  trust for his sons, i t  is the evidence 
of himself and partner that in fact the lot was bought and the factory 
built with the funds of the firm. The verbal agreement with his wife 
was executory, and the notes becoming the property of J. E. Gilmer 
by his wife's death, thc deed thereafter to his sons was without con- 

sideration, and void as to creditors. The fourth prayer of in- 
(702) structions asked by the plaintiff should therefore have been 

given, and the instruction given in  lieu thereof was erroneous, 
being based upon a hypothetical state of facts not appearing in the 
evidence. 

But if the testimony offered for the plaintiffs was believed by the 
jury, there were a number of badges of fraud which can scarcely be 
accurately described except by so denominating them, though they are 
sometimes designated as circumstances calculated to excite suspicion 
and challenge scrutiny in order to ascertain whether a conveyance wae 
executed with fraudulent intent. Among the evidences of fraud relied 
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upon by the plaintiffs were the following: 1. That Gilmer owed a 
debt when he sold the goods; 2. That he sold on credit of 6, 12, 18  
and 24 months; 3. That the purchaser was not worth over $500; 4. 
The purchaser gave his note without security; 5. Gilmer was em- 
barrassed with debt; 6. Though not then insolvent, his embarrassment 
soon after resulted in  insolvency; 7. The sale was to a son. 

I n  Beasley v. Bray, 98 N.  C., 266, the Court held that an absolute 
conveyance by an insolvent debtor to an insolvent vendee, who was 
not fixed with a fraudulent intent, even upon a long credit and without 
security, was merely evidence of fraud to be considered by the jury. 
I t  will be observed that in  Beasley's case i t  was admitted that the debtor 
was not only embarrassed with debt but was actually insolvent. If in 
this case i t  had been admitted that the elder Gilmer was insolvent 
and conveyed to a son for an insufficient consideration, such a combi- 
nation of circumstances would have raised a presumption of fraud. 
"But father and son may deal with each other in good faith just as 
others not so related may do." Banking Co. v. Whitaker, 110 N.  C., 345. 

I f  the conveyance to the son by an embarrassed father had 
been made, when only mere relatives were present, and explana- (703) 
tion had been withheld, these circumstances wouId have raised 
a presumption which could be rebutted in no other way than by a full 
disclosure. Helms v. Green, 105 N .  C., 251. But in  Bank v. Bridgem, 
114 N.  C., 383, the Court said: "The existence of near relationship 
between the parties to a suspicious transaction ,often constitutes ad- 
ditional evidence of fraud for the jury," but that it was error to in- 
struct the jury that the existence of such relationship was prima facie 
evidence of fraud. 

H a d  the conveyance been made by an insolvent husband to his wife, 
the burden would have rested upon those who claimed under i t  to re- 
but the presumption of fraud raised by those circumstances. Peeler 
v. Peeler, 109 N. C., 628; Brown v. Mitchell, 102 N.  C., 347. 

This Court has recently held that mere inadequacy of price, how- 
ever gross and whether considered alone or in  connection with other 
suspicious badges, was only a circumstance tending to prove fraud. 
Berry v. Hull, 105 N. C., 154; Orrender v. Chafln, 109 N.  C., 422. 
I n  Berry v. Hall, supra, following Ferret1 v. Broadway, 95 5. C., 551, 
the Court held that a trial  judge "was not at  liberty to say to the jury 
that any fact proved or admitted, that does not in  law raise a presump- 
tion of the truth of the allegation of fraud, is a strong circumstance 
tending to establish it." I n  the same opinion, referring to the reasons 
assigned by the judges when acting as chancellors and passing upon 
the facts, the Court said: "The reasons assigned in  these opinions for 
giving more or less weight to any testimony were not intended to be, 
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and cannot, without invading the province of the jury by violating 
The Code, section 413, be adopted as rules to be laid down i11 the 
charge of the court for their guidance." 

I n  Stoneberger v. Jeffreys, ante, 78, the Court has held that 
(704) "the burden of proof is sometimes shifted in the progress of the 

trial, but it is only by the introduction of testimony which the 
law has declared to be prima facie proof of fraud, but which may be 
rebutted by evidence deemed by the jury sufficient to explain such 
suspicious circumstances, and thereby overcome the artificial weight 
which the law has attached to them, as evidence. McLeod v. Bullard, 
84 N. C., 515; Lee v. Pearce, 68 N. C., 77." It thus appears that in 
recent cases every single circumstance admitted in this case has been 
declared only a badge of fraud of itself, or where it has been associa*ted 
with others of the number, the same conclusion has been reached. The 
application of the abstract proposition (in Brown v. Mitchell, 102 
N.  C., 3471, which it is proposed to so apply as to make every new 
issue of fraud that may arise a law unto itself, was made with reference 
to the rule that where the husband transfers property to his wife in 
payment of an alleged debt, the rule is different from the case of father 
and son, and that circumstance, in combination with his insolvency, 
shifts the burden upon the wife to show a born  fide indebtedness from 
the husband. 

But I can imagine nothing that could introduce greater uncertainty 
into the law than the' proposition that some indefinite combinations 
of the hundreds of circumstances which are deemed sufficient to throw 
suspicion upon a business transaction, wiIl hereafter be held to raise 
a presumption of fraud. I n  the case at bar, we have eight suspicious 
circumstances grouped together, and it is proposed to declare them 
sufficient, as a rule of evidence, to amount to prima facie proof of 
fraud. Suppose we take these eight badges of fraud and a dozen addi- 
tional ones, making twenty in all, that have never been heretofore held 
to be more than suspicious circumstances challenging scrutiny by the 

jury, and see how many hundreds of different combinations 
(705)  may be made and presented to this Court, and we will be able 

to form some faint conception of the sea of uncertainty upon 
which we would embark, were we to make such a vague application 

-of the abstract proposition referred to. 
Upon the testimony tending to prove all these suspicious circum- 

stances, however, the duty devolved upon the court, in view of the 
request made by counsel, to speak of them, not as evidential facts 
bearing upon the issue, but as badges of fraud to be considered by the 
jury in passing upon the issue involving the fraud. The prayers in 
which the plaintiffs asked the court to tell the jury that certain 
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evidence, if believed, raised a presumption of a fraudulent intent i n  
the execution of the deed were properly refused by the court, but they 
demanded, in lieu of what was asked, some more specific instruction 
to the jury in  order to enable them to comprehend the bearing of the 
circumstances proved, upon the findings. Parties who seek to set aside 
deeds are required not only to allege the existence of facts which con- 
stitute fraud, but to prove what they allege. Where a plaintiff charges 
the fraud according to the prescribed practice, and an  issue, involving 
it, is framed and submitted, he has a right to insist that circumstances, 
which his testimony tends to prove and which the law denominates 
badges of fraud, shall be so called, and that scrutiny upon the part 
of the jury shall be invited by bestowing upon them their proper 
designation. Whenever a charge is excepted to, and it appears to the 
Court that it was calculated to mislead instead of enlightening the 
jury, a new trial should be granted. I t  would have necessitated the 
presence of a jury of lawyers in  the box in order to comprehend fully 
what was the fact i n  issue, and the evidential facts tending to support 
the aiKrmative or the negative view of the proposition, because 
the language was technical. Such philosophical discussions (706) 
are addressed, in  opinions of courts, to the bar, but instructions 
to juries are intended, in  contemplation of law, to enable men of fair  
intelligence but without any technical learning to apply the law to 
the evidence. The portion of the instruction which we think amen- 
able to the charge that it was not responsive to the requests and was 
calculated to mislead the jury, is as follows: "In a case of circum- 
stantial evidence there are two inquiries for the jury, First, the eviden- 
tial facts, that is, the facts relevant to the issue-are they t rue? Second, 
do you infer from such facts that the fact in issue exists? For  ex- 
ample, in regard to the 6th issue, the fact in issue (alleged by plain- 
tiffs and denied by defendants) is, that the goods were sold on 1 July, 
1893, by J. E. Gilmer to John L. Gilmer, with intent to defeat or to 
hinder, or to delay the creditors of J .  E .  Gilmer or some one or more 
of them; or, putting this i n  other words, that his purpose or some 
part of his purpose in making this sale was to promote his own ease 
and favor, at the expense of, or to the prejudice of the rights of his 
creditors. The evidential facts on which the plaintiffs rely and which 
the defendants do not contradict, are the following." Then follows 
the judge's enumeration of the circumstances already mentioned, which 
counsel had insisted either established or raised a presumption of the 
fraud, but which the court nowhere calls by the comprehensible desig- 
nation of badges of fraud, or circumstances tending to show fraud, 
or that call for scrutiny i n  the consideration of their findings in re- 
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sponse to the particular issue. When the plaintiffs took the burden, 
which the law-imposes, of proving the fraud alleged, the court, hav- 
ing refused the instruction that the testimony i n  any aspect raised 
a presumption of fraud, should have told the jury, in  language cal- 
culated to be understood by laymen, the nature and the bearing of 

the evidence relied upon by the plaintiffs to establish the 
(707) affirmative of the issue. 

I t  was error in  lieu thereof to recite these admitted facts 
and the explanatory evidence offered by the defendants and merely 
instruct the jury, '(The question is whether these facts are true and then 
whether from the whole evidence you infer the existence or non-exist- 
ence of the fact in  issue, remembering that on the whole case the 
burden of proof is on the plaintiffs." Nowhere in the charge is there 
an  instruction that any of the facts proven or admitted was a badge 
of fraud and that evidence explanatory of such badge "must be scru- 
tinized with care." 

Laws 1893, ch. 453, does not prohibit bonu fide mortgages to 
secure one or more preexisting debts, but when as here, a mortgage 
is made of the entirety of a large estate for a preexisting debt, omit- 
ting only an insignificant remnant of property, such mortgage is in  
effect an assignment for the 'benefit of the creditors secured therein. 
To hold otherwise would be in  effect to nullify the act. The court 
erred therefore, after the grantor's admission of the above fact, in  
refusing to grant the plaintiffs' motion to declare the deed of trust 
void as inconsistent with the Act of 1893 regulating assignments and 
deeds of trust, and void on the admitted fact that the grantor had 
not complied with the said act. 

Chapter 453, Laws 1893, is not a mere recommendation from the Legis- 
lature to insolvents as to the form of assignments and proceedings 
thereunder, but in its very nature the act is imperative. If not 
complied with by the assignor by filing schedule as required, the 
assignment is invalid. The fact that the failure to observe any of its 
provisions makes the assignee indictable, of itself indicates that the 
requirements of the act are mandatory. The assignor is not indictable. 

The assignment is simply invalid if he did not follow the act. 
(708) No authority is necessary for this proposition, but there are 

precedents to support it. Julian v. Rathhone, 39 N.  Y., 369 
(where the statute is almost identical with ours) ; Jeffrey v. McGehee, 
107 U. S., 361; French v. Edwards, 18 Wall., 506; Southerland Stat. 
Const., see. 459; Harlcrudy v. Leiby, 4 Ohio St., 602; Fetcheimer v. 
Baum,  43 Fed., 719. For these errors there must be a new trial. 

New Trial. 
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Cited: Fra,nk v. Heiner, 117 N. C., 83; Bank v. Gilrner, ib., 420; 
Glalzton v. Jacobs, ib., 427; Wolf v. Arthur, 118 N.  C., 899; Cowan 
v. Phillips, 119 N.  C., 30; Goldberg v. Colhen, ib., 67; Redmond v. 
Chandley, ib., 579, 580; Cooper v. McKinnon, 122 N.  C., 449; Brown v. 
Nimocks, 124 N. C., 419; Howard v. !l'u?mer, 125 N .  C., 110; Austin 
v. Staten, 126 N. C., 789; Taylor v. Lauer, 127 N. C., 161; Martin v. 
Buffaloe, 128 N.  C., 308; Sutton v. Bessent, 133 N. C., 563; Chafin 
v. Mfg. Co., 136 N.  C., 367; Odorn v. Clark, 146 N. C., 552; Powell 
9. Lumber Co., 153 N. C., 57; Wooten v. Taylor, 159 N.  C., 609; I n  re 
Xhuford, 164 N. C., 135; S.  v. Burton, 172 N.  C., 944; Elliott v. 
McMillan, 180 N. C., 233. 

Action on Note-Note of Married Wornart-Validity-Ratification 
After Death of Husband. 

1. An action cannot be maintained on a note made by a married woman which 
does not purport to charge her separate estate nor to be for her benefit. 

2. The bare promise of1a widow to pay a note executed by her during her 
coverture, and therefore void, is not binding on her. 

CLARK, J., dissents, arguendo. 

ACTION tried upon appeal from a justice of the peace at Fall Term, 
1894, of ASRE, before W. R. Allen, J., a jury being waiped by both 
parties. 

The plaintiff instituted his action before a justice of the peace, and 
declares on a note for about the sum of $35, which he alleged the 
defendant Nancy Arnold had executed. The defendant denied the 
execution of the note and relied upon the plea of coverture. 

J. 0. Wilcox, the plaintiff, was examined in his own behalf, and 
testified as follows: The note sued on is about nine years old. The 
names of Joseph Tyre and Nancy Tyre by Joseph Tyre are signed 
to it. Both names were signed by Joseph Tyre. Nancy Tyre, 
now the defendant Nancy Arnold, was then the wife of Joseph (709) 
Tyre. Some time'before the note was given the Osbornes had 
instituted a suit against Nancy Tyre to recover a tract of land belong- 
ing to her, which mas decided in her favor. About the time it was 
concluded Joseph Tyre, the husband, came to me and said he could not 
pay the lawyers, and asked me to lend him some money, and I then 
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gave to him $20 or $25 in money and let him have some flour, the 
money and the flour making the amount of the note. Mrs. Nancy 
Tyre was not present, and Joseph Tyre did not put the money in his 
pocket but carried it to Major Neal, who was the attorney of Mrs. 
Tyre in her lawsuit with the Osbornes. During the lifetime of Joseph 
Tyre I was at his house and talked with her about the debt due me, 
and she was ashamed that she had not paid the money back. After 
the death of Joseph Tyre I saw the defendant Nancy and asked her 
if she was prepared to pay that note, and she pointed to three calves 
belonging to her, and said, "You can take them and credit them on the 
note," or she would keep and sell them and pay me what they were sold 
for. The calves were worth $5 or $6 each. After this G. E. Goodman 
did some collecting for me and went to see the defendant about paying 
this note. 

G. E. Goodman testified for the plaintiff as follows: The plaintiff, 
after the death of Joseph Tyre, gave me some accounts to collect 
against various parties, and among others one against the defendant 
Nancy Arnold, then Nancy Tyre, for about $7. I went to see her and 
she let me have a calf in payment of the account. She then asked me 
if I had a note against her in favor of the plaintiff, and I told her 
I did not. I then went to see the plaintiff and he gave me the note 
in this action to collect. I then went to see her again and presented 

the note. She said she could not pay the note, that she had 
(710) nothing to pay with. She did not seem to think all the note 

was due. She said she would pay this note and all her debts 
when she could. 

I t  was admitted that at the time the note was given the defend- 
ant Nancy Arnold was the wife of Joseph Tyre; that at the time of 
the conversation spoken of by the witnesses, Wilcox and Goodman, she 
was a widow, and that at the commencement of this action, and is now, 
a married woman. The defendant denied the truth of the statement 
made by the plaintiff and the witness Goodman, and denied that she 
authorized the making of the note, but the court being of opinion 
against the right of the plaintiff to recover in this action, accepting 
the evidence offered by him to be true, so held, and the plaintiff excepted 
and submitted to judgment of nonsuit, and appealed. 

Geo. W. Bower and  R. A. Doughton for plaint ip .  
No counsel contra. 

MONTGOMERY, J. The defendant Nancy Arnold, while she was 
the wife of Joseph Tyre, executed, togeth'er with him, the note upon 
which suit was brought before a justice of the peace and which con- 

408 
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stitutes the basis of this action. I t  purports neither to charge  he^ 
separate estate nor to be for her benefit; and if i t  had, the court of 
a justice of the peace would have had no jurisdiction i n  the matter. 
Dougherty v. Sprinkle, 88 N .  C., 300. The note as an executory 
contract had no validity. I n  Farthing v. Shields, 106 N.  C., p. 289, 
this Court said, Justice Shepherd delivering the opinion, "It is well 
settled by the uniform decisions of this Court that, except in the cases 
mentioned in  The Code, sections 1828, 1831, 1832, 1836, a feme covert 
is, at  lam, incapable of making any executory 'contract whatever. 
Accordingly it has been determined that The Code, section (711) 
1826, requiring the written consent of the husband in order to 
affect her real or personal estate, did not confer upon her (even when 
such written consent was given, or when the liability was for her personal 
expenses, etc.) the power to make a legal contract. I t s  object was 
to require the written consent of her husband, in  order to charge in  
equity her statutory separate estate on the same principle which re- 
quires the consent of the trustee when the separate estate is  created 
by deed of settlement. Pippen v. Wesson, 74 N .  C., 437; Flaum v. 

' 

Wallace, 103 N.  C., 296." 
Vick v. Pope, 81 N. C., 22, and Neville v. Pope, 95 N.  C., 346, have 

no bearing on this case. I n  both of them the femes covert made no 
defence to the actions and allowed judgment to go against them by 
default. They became bound by the judgments. 

The attempt of the plaintiff to hold the defendant liable on a new 
promise cannot be successful. His testimony and that of Goodman 
on this point was not sufficient to go to the jury; and if the promise 
had been proved i t  would be nudum pactum for the reason that there 
was no present consideration for the promise, and the consideration 
of the note was not for the benefit of her sole and separate estate. 

There is no error i n  the ruling of the court below and the judgment 
is 

Affirmed. 

CLARK, J., dissenting: 1. No statute requires the wife to "charge" 
her property. 2. There is no statute depriving a justice of the peace 
of jurisdiction on any contract where the principal sum demanded 
does not exceed $200. 3. Equity as a separate jurisdiction is abolished 
by the Constitution. 

Cited: B. & L. Asso. v. Black, 119 N.  C., 326; Sanderlin v. Sander- 
lin, 122 N.  C., 3 ;  Harvey v. Johnson, 133 N.  C., 360; Smith v. 
Bruton, 137 N. C., 89; Rutherford v. Ray, 147 N. C., 260. 
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(712) 
M. L. SLEDGE v. J. S. ELLIOTT ET AL. 

Action to Recover Land-Sale o f  Land for Ass&-Order of Sale- 
ColZateraZ Attack-Truth of Recitals in Decree a d  Deed-Signing 
n o t  Necessary to Validity of Dewee. 

1. Where, in 1865, license was granted to administrators to sell all the land 
of their intestate described in the petition to create assets for the payment 
of debts, under the provisions of sec. 44, ch. 46, Revised Code, and the 
terms of sale were set out in the order and at  a subsequent term of the 
court, in a decree confirming the sale of certain of the lands made in pur- 
suance of the original order, the administrators were granted "leave to 
dispose of" another tract which had been described in the petition and 
covered by the original order of sale: Held, that the last order related 
back to the original order for the terms of sale, and a sale made there- 
under was valid. 

2. Such subsequent order which authorized the sale, "if, in the settlement 
of the estate, it should be found necessary," is not void as being a con- 
ditional judgment or as attempting to confer judicial powers upon the 
administrators. 

3. The statute authorizing the sale of the lands of a decedent is in derogation 
of the common law and hence the courts will not deny to an adminis- 
trator the discretion of selling less land than is ordered to be sold if 
necessity should not arise for such sale; and, conversely, the adminis- 
trator will be allowed to continue to sell lands embraced in the license 
so long as the necessity to raise assets exists. 

4. TT7here a decree of court rendered in 1865, ordering the sale of land, recited 
that service had been made on all the parties to the action, some of whom 
were minors, the recitals will be presumed true in a collateral attack; 
and where i t  appears, in addition, that the guardian ad litem of the 
minors mas clerk of the court and that the rights of third parties have 
intervened, the sale under such decree would not be disturbed, even in a 
direct proceeding, unless it should clearly appear that the infants had 
been injured or defrauded. 

5. After the lapse of thirty years the recital in a deed that the sale under 
which it was made was authorized by a decree of court entered in a cause 
of which the records of the petition and order, but not of the decree 
of confirmation, are existent, will be presumed to be true. 

6. I t  was not essential to the validity of a decree in a proceeding to sell land 
for assets, under the lievised Code, that it should be signed. 

 TIO ON to recover possession of a lot i n  the town of Marion, heard 
before Shuford, J., at Spring Term, 1894, of MCDOWELL. From a 
judgment fo r  the plaintiff the defendants appealed. The facts appear 
in  the opinion of Associate Justice 4 ~ e r y .  
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Shepherd & Busbee, Battle & iMordecai and English & Momis for 
plaintiff. 

E. I. Justice for defendants. 

AVERY, J. The right of the plaintiff to recover in  the action for 
title and possession of a lot was made to depend upon the question 
whether a record of an administrator's petition for sale for assets 
with the decree agd sale under which the plaintiffs claimed title were 
open to attack and were shown to be invalid and subject to collateral 
impeachment by the heirs-at-law of the decedent. 

The petition was filed in  the Court of Pleas and Quarter Sessions 
of McDowell County, at the Fall  Term, 1864, in  accordance with the 
provisions of Revised Code, ch. 46, see. 47, et seq., and not under the 
Act of 1868 (Bat. Rev., ch. 45, see. 61, et sey.). The form of the 
petition is verbatim 'in all material respects that laid down in  Eaton's 
Forms, p. 529, and universally used by the profession at  that time. 

At the Spring Term, 1865, of the court, there was an order for 
the sale of several other tracts of land and the terms of sale were pre- 
scribed therein. Under a proper construction of this order entered 
at  the ensuing Fall  Term in connection with that referred to 
above, i t  is m i i f e s t  that the lot in controversy was to be sold, (714) 
if at  all, upon the terms prescribed in  the former order for the 
sale of the real estate generally. I t  would be sticking in  the bark to 
hold otherwise, when i n  fact the terms adopted were precisely those 
prescribed as to the sale of the other property and no possible jeopardy 
to the rights of the defendants could have resulted therefrom. 

The statute (Revised Code, ch. 46, sec. 44) from which the court 
derived its authority, permitted the granting of a "license" to sell the 
real estate, and accordingly the first order also declared that the ad- 
ministrators of Elliott should have 'license"-not that they should 
be required-to sell certain other property. The subsequent order 

1 that they should have leave to dispose of the town lot described in  
the petition, if in the settlement of the estate it should be found 
sufficient, was not in  our opinion what is termed a conditional judg- 
ment or a judgment void as an attempt to vest in  the administrators 
judicial power. The court uriquestionably granted leave to sell the 
town lot just as i t  had given its sanction in  advance to the sale 
of the other land for assets. I f  after obtaining the license, by reason of 
finding some personal assets, of which they previously had no knowledge, 
or because of some claim against the estate supposed to be just proving 
invalid, the approximate estimate of indebtedness had proved incorrect, 
it will not be contended that the administrators would not have been au- 
thorized to desist i n  their discretion from selling before disposing of 
even all the tracts desc~ibed in the first order of the court. They 

411 
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were empowered, not compelled to sell, and the proviso i n  the second 
order gave them no new authority, but was merely i n  affirmance not 
only of what was their discretionary power, but of their duty as 

ministerial officers of the court, acting for the best interest 
(715) of the heirs as well as the creditors. The statute authorizing \ ,  - 

the sale of land for assets is in  derogation of common law, and 
the courts would not be inclined to deny to the administrators the 
right to desist from selling when they had manifestly attained the 
object for which the law had clothed them with power to sell. The 
converse of that proposition that they could continue to sell such 
lands as were embraced by the license, as long as the necessity appar- 
ently existed for raising additional assets, must be likewise founded 
upon reason and principle. Adams v. Howard, 110 N. C., 15. If so, 
why should the validity of an order be questioned when i t  was merely 
in  affirmance of a right which they already had? We think there- 
fore that the sale of the lot in  controversy was authorized by the court. 

There were four terms of the court held every year, though jury 
trials may have been had at only two of them. The order granting 
the license under which the lot was sold was not made till the 
Spring Term, 1866, the second term after the filing of the petition at 
the Fall  Term, 1864, and it recites that subpcenas had been served upon 
all of the parties in  accordance with the equity practice, either actually 
or by publication. Shall a purchaser, who buys under such a decree, 
be subjected to the hazard of losing, after thirty years, a tract of 
land for which he has paid because either by accident or design a 
summons or an order has been lost out of the record? I n  Hare v. 
Holloman. 94 N. C.. 14. this Court held. that both under the earlier 

8 ,  

practice of bringing in the heirs-at-law by scire facias and that preva- 
lent before The Code was adopted, of filing a petition in  the county 
courts in order to subject real estate for assets, the  roof of service of 
notice or subpcena upon infant heirs was not essential to the validity 

of a decree of bale, and that such decrees could not be impeached 
(716) for want of such service unless i t  appeared t2iat no real defence 

was made for them and that they had suffered thereby. I t  
appears from the record that A. M. Finley, clerk of the court, was 
appointed guardian ucl Zitem for the infants. I n  Sumner v. Sessoms, 
94 N .  C., 371, Smith, C. J., for the Court,, said: "A guardian ad Zitem 
was appointed for the infant defendant, whose acceptance and presence 
in court must be assumed in  the absence of any indication in the 
record to the contrary from the fact that the court took jurisdiction 
of the cause and rendered judgment. I t  is true that the record pro- 
duced does not show that notice was served on the infant or her guar- 
dian, nor does the contrary appear in the record, which, so far  as we 



N. C.] FEBRUARY TERM, 1895 

have it, is silent on the point. The jurisdiction is presumed to have 
been acquired by the exercise of it, and, if not, the judgment must stand 
and cannot be treated as a nullity until so declared i n  some impeach- 
ing proceeding." The effect of the recitals i n  a decree, such as that 
in  question, that service has been made upon all of the parties, is the 
same, whether the proceeding was one under the provisions of The Code 
or the Revised Code. I n  either case, a title acquired under the decree 
cannot be invalidated by a collateral attack upon i t ;  and an additional 
reason for upholding the decree is that the clerk of the court, who 
made out the record and was always present, was the guardian ad litern. 
Fry v. Cuwie, 91 N .  C., 436; Wil1ianuo.n v. Hartman, 92 N. C., 234; 
Spillman v. Williams, 91 N .  C., 483; Williams v. Woodhouse, 3 Dev., 
257. I n  our case, the rights of third parties having intervened, the 
courts would not set aside the judgment even in  a direct proceeding unless 
i t  should clearly appear that the infant had been injured or defrauded. 
I t  is of the utmost importance that purchases in good faith and for 
value should be upheld and that the confidence of the public 
in  the stability of judicial decrees should be maintained. Syme (717) 
v. T4ce, 96 N. C., 243. Purchasers at judicial sales are bound 
only to see that the court had jurisdiction and that it ordered the 
sale. Powler v. Poor, 93 N .  C., 466. The recital in  the decree that 
service had been made was sufficient to protect him in  this case, both as 
to the claims of adults and infants. After the expiration of thirty 
years, the recital in the deed, that the sale was made i n  pursuance of 
a decree of the court entered in  this cause, must be presumed to be 
true, notwithstanding the fact that the record is not full. England v. 
Garwer, 90 N.  C., 191. I n  any aspect of the case the final decree was 
entered and the proceeding cannot be impeached for irregularity, 
England v. Garner, 84 N .  C., 212, and i n  the face of the recitals i n  
the decree and deed, the Court would only upon proof that the infants 
had been wronged or defrauded, allow the decree and sale to be dis- 
turbed, even in an action brought to vacate it. After i t  has remained 
unimpeached for nearly 30 years, the burden of overcoming a presump- 
tion of fairness and regularity i n  the original record rests upon any 
one whocseeks to disturb a title founded on it. 

I n  the exercise of the discretionary power of this Court we deem i t  
best to refuse the motion based upon newly discovered testimony. 
Brown, v. Mitchell, 102 N.  C., 347. 

I t  i s  needless to cite authority to sustain the proposition that the 
decree was sufficient in form and that i t  was not essential to its validity 
that it should have been signed. 

For  the reasons given the judgment must be . 
Affirmed. 
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Cited: Clark v. Riddle, 118 N. C., 692; Nathan v. B. R., ib., 1070; 
Morris u. House, 125 N.  C., 557, 562; Cochran v. Improvement Co., 
127 N. C., 394; Chrisco v. You!, 132 N. C., 436; Rackley v. Roberts, 
147 N .  C., 204; Harris v. Benmett, 160 N.  C., 345. 

J. R. CRATVFORD v. S. T. PEARSON ET AL. 

Injunction-Right to Damages-Practice. 

1. Under chapter 251, Acts of 1893, it is no longer necessary to allege want of 
probable cause in proceedings to recover damages against plaintiff in 
attachment suits. 

2. I t  is not necessary under the provisions of section 341 of The Code that 
separate action shall be brought on an injunction bond for damages SIN- 

tained, but that such damages shall be ascertained by proceedings in the 
came action. 

3. That the principal in an undertaking, given in an injunction suit, mas sued 
without making the sureties parties makes no difference. 

4. Before a motion to assess damages sustained by the wrongful suing out of 
an inj$nction can be allowed, there must be a final determination of the 
action: 

ACTION against S. T. Pearson, for damages for wrongfully suing 
out an injunction, heard before Allen, J., at Fall  Term, 1894, of Mc- 
DOWELL. 

The defendant in  this action had brought an action against the 
plaintiff for damages for wrongfillly cutting logs on land alleged to 
belong to him, the plaintiff in said action, and obtained an injunction 
forbidding the defendant in that action (plaintiff in this) for cutting 
or disposing of the logs. There was a judgment in  that action in favor 
of the defendant therein (the plaintiff here) who thereupon brought 
this separate action for $1,500 damages for deterioration of the logs, 
etc., during the continuance of said injunction. 

The defendant herein entered a demurrer as follows : 
"1. The defendant, by his counsel, comes and demurs to the complaint 

herein for that the complaint does not state facts sufficient to consti- 
tute a cause of action in  that i t  does not allege that the injunc- 

(719) tion sued out by defendant against the plaintiff was obtained 
without mobable cause. 

"2. That i t  appears from the complaint that injunction was granted 
414 
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in  a certain action decided in  the county of Rutherford between the 
plaintiff in  this action and this defendant, the damages sustained by 
the wrongful suing out of the bond can only be recovered in the action 
where the injunction bond was filed and not by a new action." 

The demurrer was overruled, and the defendant appealed. 

E. J .  Just ice  for p l a i n t i f .  
J .  B. Batchelor for defendants.  

MONTGOMERY, J. Under chapter 251, Acts of 1893, i t  is no longer 
necessary to allege want of probable cause in proceedings to recover 
damages against plaintiff in  attachment suits. 

The second ground of demurrer ought to have been sustained. The 
Code, sectian 341, does not contemplate that a separate action shall be 
brought on an injunction bond, but that the damages sustained by 
reason of the injunction shall be ascertained by proceedings in the same 
action and in  a mode most expeditious and least expensive to the par- 
ties, consistent with the due administration of justice and with orderly 
proceedings. Gold Co.  v. Ore Co., 79 N. C., 48. 

That the defendant was-sued alone in  this action, and not his sureties 
on the injunction bond with him, makes no difference. The undertak- 
ing does not impose any new liability on the defendant, but simply 
provides an additional security, and therefore the damage which the 
plaintiff suffered, if any, should have been assessed in the same man- 
ner as if the sureties on the undertaking had been moved against, i.e., 
in the same action i n  which the injunction was issued. 

The motion made by the plaintiff in  the action i n  which (720) 
the injunction was issued, to have his damages assessed, was 
premature. Before that motion could have been allowed, there 
must have been a final determination of the action. T h o m p s o n  v. 
H c N a i r ,  64 N .  C., 448. There was error i n  the ruling of the court 
below. The demurrer ought to have been sustained. 

Error. 
AVERY, J., did not sit. 

Cited:  R. R. v. M i n i n g  Co., 117 N. C., 193; T i m b e r  Co. v. Rountree,  
122 N .  C., 51; McCall  v. Webb,  135 N .  C., 365; Davis v. Hibe?. Co., 
175 N. C., 28; S h u t e  v. S h u t e ,  180-N. C., 387. 
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Action for Damages-M,unicipal Liability-Defective Sidewalks-Xeg- 
ligemce-Contributory Negligence. 

1. The law imposes upon the municipal authorities of a town the imperative 
duty of keeping in proper repair the streets and bridges of the town. 

2. I t  was negligence in town authorities to leave open a ditch three feet deep 
at the point where i t  crossed a part of the sidewalk for sufficient space to 
admit the body of a person falling into it. 

3. Previous knowledge, on the part of the person injured, of the existence of 
a defect in sidewalks does not per se establish negligence on his part. 

4. A person walking at night on a town sidewalk is only required to use ordi- 
nary care to avoid defective places therein and is not required to remem- 
ber the location of the defects which he might have seen during the day 
and .is not required to use more than ordinary Care to avoid injury 
therefrom. 

5. A person walking on a sidewalk has the right to expect and to act on the 
assumption that the town authorities have properly discharged their 
duties by keeping the street in repair-the only exception to the rule 
being the reasonable requirement that pedestrians must take notice of 
such structures as the necessities of commerce or the convenient occu- 
pation of dwelling houses may require. 

6. In the trial of an action against a town for personal injuries caused by 
defects in a sidewalk, the burden of proving contributory negligence 
is on the defendant. 

ACTION, for damages, commenced on 4 August, 1893, and tried be- 
fore Winston, J., and a jury, at August Term, 1894, of UNION. 

iMcRae LP" Day for plaintiff. 
F. I .  Osborme and Battle & Mordecai for defendant. 

1 1 ~ ~ ~ ~ ,  J. The law imposes upon the mayor and commissioners of 
incorporated towns the imperative duty of "keeping in  proper repair 
the streets and bridges of the town" (The Coda, sec. 3803) and for a 
failure to fulfill its requirements tliey may subject themselves to crim- 
inal liability. S. v. Commissioners, 15 N .  C., 345. The testimony 
fully warranted the jury in  finding that the governing authorities of 
the town were negligent in  leaving open a ditch three feet deep at the 
point where i t  crossed a part  of the sidewalk, for sufficient space 
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(two and a half by four feet) to admit the body of a person (727) 
walking along such footm~y. Bunch v. Edenton, 90 N. C., 431. 
But the defendant did not appeal and response to the first issue there- 
fore stands unchallenged. I t  has been held in  many of the leading 
courts of this country that the previous knowledge of the injured' 
person of the existence of a defect in a sidewalk does not per se estab- 
lish negligence on his part. Morrill on City Neg., p. 139, and authori- 
ties cited; Diviney v. Elmira, 51 N.  Y., 512; Darling v. Mayor, 18  
Hun., 340; Diwire v. Basley. 131 Mass., 169; Gilbert v. Boston, 139 
Mass., 313. 

I f  the plaintiff was exercising reasonable or ordinary care of her 
own safety when she fell into the ditch she had a right to demand that 
the jury respond in the negative to the second issue. Jones Neg. Mun. 
Gorp., see. 221; Bunch v. Edenton, supra. The evidence is that the 
plaintiff had never actually noticed "the hole before" though she ad- 
mits that she might possibly have seen i t  if she had been paying strict 
attention to her pathway when she fell. She had a right to expect 
and to act on the assumption that the authorities of the town had 
properly discharged their duty by keeping the streets in  good repair. 
Bunch v. Edenton, supra, at page 435; Morrill on City Negligence, pp. 
136, 137, 139; Indianapolis v. Gaston, 58 Ind., 224. Perhaps the only 
exception to this rule is the reasonable requirement that persons must 
take notice of such structures as the necessities of commerce or the 
convenient occupation of dwelling houses, such as exterior basement 
stairs. Bueschung v. St .  Louis, etc., 6 310.) Ap., 85. WaZke~. v. Reids- 
ville, 96 N.  C., 382, is distinguishable from that at bar because there 
the  pit into which the plaintiff fell was some distance from the side- 
walk (56 feet) though i t  was excavated by the town and upon 
property owned by it, and the plaintiff had actual notice of its (728) 
existence. 

The burden was on the defendant under our statute to prove contribu- 
tory negligence, and in  order to thus avoid the consequences of its 
own carelessness it was necessary to show that the plaintiff failed to 
exercise reasonable or ordinary care for her own safety. If she did 
not put herself in  fault by careless conduct, she had a right to demand 
that  the jury be instructed to answer the second issue in the negative. 
Jones, supra, sec. 221. To constitute contributory negligence (says 
Beach i n  his work on that subject, section 8) there must be a want 
of ordinary care on the part of the plaintiff and a proximate connec- 
tion between that and the injury. Perhaps, besides these two, there are 
no other necessary elements. Certainly they are the two points of 
difficulty in  the question. "Did the plaintiff exercise ordinary care 
under the circumstances? Was there a proximate connection between 
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his act or omission and the hurt he complains of ?" We can conceive 
of no reason and we know no authority for holding the plaintiff to 
a higher degree of care than that involved in what is known as the 
rule of the prudent man. What is reasonable care is to be determined 

. in  some, probably moat of jurisdictions, largely by the jury, but 
with us, when the facts are undisputed, by the court. I t  is the uni- 
versal rule however that there is no contributory negligence, where 
the plaintiff acts with ordinary prudence, in  view of the surrounding 
circumstances suggestive of danger. M o r d Z ,  supra, pp. 132, 140; 

'Mason v. R. R., 111 N. C., 482; Emry v. R. R., 109 N. C., 589; M c -  
Adoo v. R. R., 105 N. C., 140. 

As a specific act or omission may be declared negligence at a partic- 
ular period or under given circumstances, which had been held with 

other surroundings not culpable at all, so i t  will be found that 
(729) the question whether a plai~ltiff has contributed by his own 

carelessness to bring about an injury complained of, must be 
answered after a com~rehensive consideration of the conditions con- 
fronting him at the time. I t  was unquestionably error to telI the 
jury that the plaintiff was required, in  order to rid herself of cul- 
pability, to exercise under any circumstances more than ordinary care. 
While the rule of the prudent man is always the test of carelessness 
on the part of a plaintiff, what is reasonable care does not depend 
alone upon what a person does or omits to do, but also upon his en- 
vironments at the moment, when it is contended that his act or omission 
enhanced his danger. While the rule that a person in order to avoid 
culpability must exercise such care as a man of ordinary prudence 
would under similar circumstances use, is always the criterion for test- 
ing contributory negligence, as well as negligence, the conditions at 
the moment may render the same act, at one time, characteristic of 
a cautious, at another, of a careless man. 

We do not understand the rule to be that where a defendant has 
by carelessness left the plaintiff exposed to peril as a natural conse- 
quence of its conduct, the failure of the plaintiff to exercise unusual 
caution to avoid the ensuing danger will be deemed the proximate 
cause of an injury that would not have been sustained had the defendant 
in  the first instance been faultless. The plaintiff was not bound to 
exercise more than ordinary care, because she might possibly, before 
or at  the time of sustaining the injury, have thereby discovered that 
the defendant had carelessly left persons, passing along the sidewalk 
at the particular place, exposed to danger. A defendant cannot take 
advantage of his own wrong to hold others to a more rigid tule of 
watchfulnes,.i. The plaintiff was warranted in acting on the assump- 
tion that the authorities of the town had done their duty. She was 
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not required to see and treasure up i n  her memory the loea- (730) 
tion of every defective place in  the sidewalk which she had or 
might have seen during the day time, nor was she expected to see all 
such places. She was not required to keep a sharp or constant look- 
out for what could not be reasonably expected, assuming that the author- 
ities of a town had used ordinary care in  the discharge of their duty. 
Locomotive engineers are required torkeep a constant lookout for per- 
sons, animals and obstructions on railway tracks in  front of trains, 
because they have reasonable ground to apprehend that some such 
danger may confront them at any moment. A person is not negligent 
i n  failing to provide against what could not have been reasonably 
expected, much less against a danger that he is warranted in assuming 
does not exist. Blue v.  R. R., post, 955. Had i t  appeared that the 
plaintiff actually saw the hole, or that she was warned against it in 
time to have avoided falling into it, the case would have presented a dif- 
ferent aspect. Having no actual knowledge of its existence before 
she stepped into it, she was not required to exercise the same degree 
of diligence that an engineer in charge of a train must use, because 
he has reason to apprehend and provide against danger to his pas- 
sengers from obstructions, or to men or animals on the track at  any 
moment, while she was justified in  acting upon the belief that the 
authorities had done their duty by keeping the sidewalk in safe con- 
dition. 

There was error i n  instructing the jury that the plaintiff was ex- 
pected to use more than ordinary care. The court should have told 
them that she was entitled to recovery if the first issue was found in 
her favor, unless the defendant had shown by preponderance of the 
testimony that she did not exercise reasonable or ordinary care. 

We think that the case, as the facts were developed on the 
trial, was governed by the principle laid down in  Bunch v. (731) 
Edenton, sup.ra, and that it was not shown that the injury was 
due to her own negligence. There was error and the plaintiff is entitled 
to  a 

New Trial. 

Cited: Tankard v. R. R., 117 N. C., 561; Thompson v.  Winston, 
118 N. C., 666; Willis  v. New Bern, ib., 136; Little v. R. R., ib., 
1078; Tillet t  v. R. R., ib., 1045; Sheldon v. Ashevikle, 119 N.  C., 609; 
McCracken v.  Smathers, ib., 619; Dillon v.  Raleigh, 124 N. C., 189; 
Jones 21. Greensboro, ib., 312; Neal v. Marion, 126 N. C., 416; Cresler 
v.  Asheville, 134 N.  C., 311; Hester v. Traction Co., I38 N. C., 291; 
Fitzgerald u. Concord, 140 N. C., 112; Kinsey 2). Kinston, 145 N .  C., 
108; Edzvc~rds v. Raleigh, 150 N.  C., 280; I5arvelZ v. Lumber Co., 154 
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N. C., 262; Carrick v. Power Go., 159 N. C., 382; Bailey v. Winston, 
ib., 258; Ovens v. Charlotte, 159 N.  C., 334; Xtyron v. R.  R., 161 N .  C., 
80; Darden v. Plymouth, 166 N .  C., 495; Dowel1 v. Raleigh, 173 N .  C., 
202; Rollins v. Wimton, 176 N. C., 414. 

COMMISSIONERS OF BURKE COUNTY Q. CATAWBA LUMBER 
COMPANY. 

Floatable Streams, What Constitutes-Easement-Riparian Owners. 

1. Floatable rivers are navigable highways, in which the public has an ease- 
ment paramount to the rights d riparian owners; and, in order to es- 
tablish such easement, it is unnecessary to show that the river is suscep- 
tible of use continuously during the whole year, but it is sufficient if it 
appear that business men may calculate that, with tolerable regularity 
as to seasons, the water will rise and remain at such height as will enable 
them to make it profitable as a highway for transporting logs to mills or 
markets lower down. (Affirming Commissioaers v. L u m b e r  Oompany ,  
115 N. C., 590.) 

2. Between a point on the river where defendant's mill was located and the 
place where logs were cut for transportation thereto were shoals where 
the water was not deep enough to permit the passage of logs, but eight or 
ten times a year, at irregular intervals, the river rose several feet, remain- 
ing at  such height from 24 to 48 hours, during which time logs were carried 
over the shoals without artificial assistance: Held, that the river was 
a floatable stream, in which the public had an easement, the reasonable 
use of which was paramount to the rights of the riparian owners. (Over- 
ruling Commissioners 9. Luwbber Compa?bg, 115 N .  C., 590.) FURCHES, J., 
dissents, arguendo.  

PETITION to rehear case decided at September Term, 1894, and re- 
ported in  115 N. C. ,  590. 

Moore & Noore, I .  T .  Avery and C. M .  Busbee for petitioner. 
(732) S.  J .  Erwin, J .  T .  Perkins and Burwell, Walker & Cansle~, 

contra. 

AVERY, J. I t  seems to be settled law in  North Carolina, as in  all 
of the states, that navigable streams of every class, however defined or 
distinguished from other water courses, are naturaI highways, and 
that the public easement, whatever may be its extent, is paramount 
to the private right of the riparian proprietor. 8. v. Narrows Island 
Club, 100 N .  C., 477; S.  v. Glen, 52 N.  C., 321, 327; Broadnaz v. Baker, 
94 N .  C., 6'75; Gould on Waters (2 Ed.), secs. 86, 87, 107, 108 and 110; 
Angel1 Water Courses, 541a; 16 Am. & Eng. Enc., p. 236; Xullivan 
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v. Jernigan, 21 Fla., 264. All waters including bays, inlets, rivers 
and creeks, "which are navigated by sea vessels," said the Court in 
8. v. Glen, supra, a t  p. 323, "are called navigable in a technical sense, 
are altogether publici juris and the soil under them cannot be entered 
and a grant taken out under the entry law. When the tide ebbs and 
flows, the shore between the high and low water may be the subject 
of direct, special, legislative grant. Ward v. Willis, 51 N .  C., 183"; 
Bond v. Wool, 107 N.  C., 139. The Court in  that case went on to 
say that the beds of other streams were "technically styled navigable" 
and were open for appropriation by individuals by means of grants 
from the State. 

I n  order to direct the attention more closely to the development of 
the principles governing the case at  bar by a line of decisions in this 
State, and especially to controvert the contention of counsel that owners 
of the beds of inland rivers, not navigable for vessels, have the absolute 
control of the streams, we reproduce the following from the opinion 
of Merrimorz, J., in S. v. Narrows Island Club, supra: "The 
learned counsel for the appellant pressed upon our attention (733) 
S. v. Glen, 52 N .  C., 321, as an authority, favoring strongly 
the absolute right of the owlier of the whole bed of the river. This 
is certainly a misapprehension of the real meaning of that case. The 
river to which i t  referred was ascertained to be unnavigable and the 
case does not contradict what we have here said. Indeed the Court 
recognized the public right in case of the navigability of the stream. 
I t  said: 'As the riparian proprietor of the land on both sides of the 
stream, he is clearly entitled to the soil entirely across the river, subject 
to an easement i n  the public for the purpose of transportation of flour 
and other articles in  flats and canoes.' I t  appeared that flat boats were 
occasionally used i n  transporting the articles named." 

I t  still remained for this Court, when the forests of the State began 
to attract attention and to invite capital to utilize them in commerce, 
to determine i n  precisely what classes of streams not technically navi- 
gable, the easement, which was paramount to the right of the actual 
owner of the bed of the river or of the riparian proprietor on both 
sides, existed. , 

I n  McLauglzlin v. Mfg. Go., 100 N.  C., 108, this Court, adopting 
the classification of streams laid down by Wood in his work on Nuis- 
ances, 2d Ed., see. 457, et seq., defined a navigable stream of the third 
class to be one which is "floatable or capable of valuable use in bear- 
ing the products of the mines, forests and tillage of the country i t  
traverses to mills or markets." That case was cited and approved 
subsequently in the case of S. 71. Corporatiorz, 111 N .  C., 661. 

I n  the dissenting opinion (which was written before the opinion of 
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the Court) i n  Gwaltney v. Land Co., 111 N .  C., at p. 547, will be 
found a definition of a floatable stream, which was adopted by the 

Court (see p. 552) and which has been since reiterated with 
(734) approval in G~uul tney  v. Land Co., 115 N .  C., 581, and in Com- 

m.issioners v. Lumber  Co. (the case now before us for rehearing), 
115 N. C., 590. The language so often approved is as follows: "It 
is not necessary in  order to establish the easement in  a river to show 
that i t  is susceptible of use continuously during the whole year for 
the purpose of floatage, but i t  is sufficient if i t  appear that business 
men may calculate that, with tolerable regularity as to seasons, the 
water will rise to and remain at  such a height as will enable them - 
to make i t  profitable to use as a highway for transporting logs 
to mills or markets lower down." Justice M c R a e ,  in  Gwaltney v. 
Land Co., supra, quoting further from the same opinion, says, "When 
prudent business men may regulate their expenditures with reference 
to the anticipated rise, the stream becomes a factor in  conducting 
the commerce of the country." 

I n  the former opinion in this case the Court laid down as a further 
test of floatability, the rule that "A temporary rise passing quickly 
down, is not sufficient to make a stream floatable and would not be 
sufficient. if the freshet should continue UD for even two or three 
days and be reasonably expected every year. The increase in  the 
depth of the streams occasioned by the rainfall sufficient to float logs, 
occurs eight or ten times each year, and the water subsides in 24 or 
48 hours. We are of the opinion that this floatability on the occasional 
and tolerably regular rises of the river must depend on more than a 
rapid freshet, subsiding as rapidly." 

The first question raised by the petition and order granting the re- 
hearing is whether the two rules laid down as criteria for determining 
the capacity of streams to subserve the purpose of channels of commerce 

are not so inconsistent that both cannot be allowed to stand as 
(735) guides to the people, who are anxious to understand and observe 

the law, as well as to the profession, whose office it is to advise 
them. I f  a stream rises to a sufficient height eight or ten times a year 
to carry down all the logs that have been rolled into it, may it not be 
possible that prudent business men would calculate with reasonable 
certainty on and regulate their expenditures with reference to an an- 
ticipated rise that will make the use of the stream as a highway profit- 
able, notwithstanding the fact that i t  continues for only two or three 
days or even a shorter time? The capacity to carry logs from the 
place, when they are shipped upon it, and deliver them a t  the point 
where they are taken out for use, depends chiefly upon the velocity of 
the stream and the distance they are transported. Courts are not 
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required to so restrict the limit to which judicial knowledge extends 
as  to exclude matters which are of common observation and within 
the knowledge of all intelligent men. Deans v. R. R., 107 N. C., 693. 
I f  a stream should carry a log at a velocity of three miles an  hour, 
then in  three days or 72 hours i t  would be transported a distance of 
216 miles, in  two days 144 miles, and in  one day 72 miles. I t  may 
be that the longest distance for which the Catawba River is used 
is not 72 miles and that Johns River is not used for more than half 
that distance. I f  all the logs awaiting removal on the banks of each 
stream were removed only ten times a year but at  irregular intervals 
extending over the nine fall, winter and spring months, i t  is not im- 
possible, indeed i t  is almost certain that any prudent business man 
could arrange to get all the logs needed in  ten deliveries. Yet i t  is 
probable that all are delivered more than fifty times instead of ten. 

How can we arbitrarily fix a minimum period for transportation 
and at  the same time leave the capacity for yielding a reasonably cer- 
tain profit, as a test of floatability? I f  i t  may be true that all 
logs placed along in  either stream would be delivered at  the (736) 
mills of the defendant from 27 to 63 times or oftener in  the course 
of a year, how can we hold that the rises must occur more frequently 
o r  continue longer and leave people who wish to know and obey the 
law in such a state of doubt and uncertainty that they would be de- 
terred without further information from engaging in  this important 
branch of commerce? The rule which makes susceptibility to use, 
as a channel for transporting the products of mines and forests, the 
criterion of floatability, is a test which any intelligent lumberman can 
comprehend and apply. The other criterion, which without regard 
to the probable profits of the business or the actual condition of the 
stream, would exclude from the befiefits of a water-highway one who 
locates his plant on a swift mountain water course, which subsides 
within two or three days, and extend the easement in a sluggish stream 
to another person, if he settles in  the low country, though the water 
may land as many logs for the one in  one day as for the other in four 
days, is manifestly arbitrary and inconsistent with the rule that has 
so often been sanctioned not only by this Court in the cases we have 
cited but approved by all of the leading text-writers and the courts 
of those states where extensive and valuable forests have been or 
are being utilized. 1 Wood Nuisances (3  Ed.), sec. 457; Davis v. 
Window,  51 Me., 264-290; Gaston v. Mace, 33 West Va., 14;  Brown 
v. Chadburne, 31 Am. Dec., 641; 59 Am. Dec., p. 22 and note; Thunder 
Bay Co. v. Speechly, 31 Mich., 336; 6 Lawson R. & R., see. 2928. 

Gould, in his work on Waters, sections 108 and 109, says: "It is 
not necessary that the stream, in  order to be a highway, should be capa- 
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(737) ble of floating logs at  all seasons of the year, but its public 
character depends on its fitness to  answer the wants of those 

whose business requires its use. I f  the stream is not always navi- 
gable it must be capable of floatage, as the result of natural causes, 
at  periods recurring from year to year, and continuing for a sufficient 
length of time in  each year to make i t  useful as a highway." Gould 
cites among other authorities the leading case of Morgan v. King, 35 
N. Y., to sustain the foregoing proposition, and in view of the fact 
that the learned counsel for the plaintiff seemed to misconceive what 
the Court in  that case meant by the words "in its natural state," it 
is perhaps best to call attention to the fact that so far  from limiting 
the use of streams to the periods when they are not swollen from rain- 
fall, the Court said (at  page 459)) "Nor is i t  essential to the easement 
that the capacity of the stream as above defined should be continuous, 
or in  other words, that its ordinary state at  all seasons of the year 
should be such as to make it navigable. I f  i t  is ordinarily subject to 
perodical fluctuations in  the volume and height of its water, attribu- 
table to natural causes and occurring as regularly as the seasons, and 
if its periods of highwater or navigable capacity ordinarily continue 
a sufficient length of time to make i t  useful as a highway, i t  is subject 
to the public easement." I t  is plain therefore that the text-writers, 
all of whom give their sanction to the doctrine of floatability as it 
has been approved by this Court, are warranted i n  citing Morgan v. 
King, as they do, to sustain their positions. 

I t  will be observed that in  almost every instance where we find the 
words "in its natural state" quoted from Morgan v. Ring in  the opinions 
of appellate courts, the further discussion of the subject develops the 
fact that they are used in  the sense given to them by the Court of New 
York. "Natural state" in that connection does not seem to have been 

understood by courts or text-writers as confining the test of use 
(738) for commercial purposes to the low water-mark but as referring 

to the height attained as the result of the regularly recurring 
rainfalls of every year, which is a natural cause operating with some 
degree of uniformity. Leuis v. Coffee County, 77 Ala., 193; The 
Motello, 20 Wall., p. 441; 25 Am. Dec., p. 862 and note; 59 Am. Deo, 
649 note. 

The intention of the courts seems to have been to limit the right 
of navigation for logs to those streams made useful by the ordinary 
rainfall as distinguished from such as would only transport the logs 
after resorting to artificial means, as by blasting out and deepening the 
channel or putting in  locks or dams with gates. 6 Dawson R. & R., 
sec. 2924. We see no reason for following to its logical results the 
argument of the learned counsel for plaintiff and taking this occasion 
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to overrule the line of our decisions which recognize and define ease- 
ments for the purpose of floatage. We think that any rule which at- 
tempts to fix a definite period of time during which a water course at  
each recurring rise must remain at  a sufficient height to transport logs 
and to adopt that rule alike to long and to short, to swift and to slug- 
gish streams, is in  conflict with the general doctrine, which makes 
capacity for profitable use the test and, if adhered to, would close for 
commercial use many water courses that have all of t,he elements 
of natural highways, under the general definition approved by the 
courts of this and other states containing valuable forests. To il- - 
lustrate the inconsistency of applying the rule which makes time 
the test, suppose that logs were floated in  Johns River for a dis- 
tance of only twenty miles and in the Catawba for sixty miles, and 
that the velocity of the current in  the former stream were six miles an 
hour, in  the latter three miles, would i t  require precisely the same 
length of time necessarily to supply a mill with all of the logs i t  could 
saw by the one as by the other? Under a fundamental principle 
of our system every man is presumed to know and is therefore (739) 
required to observe the law of the land, and no rule ought there- 
fore to be laid down for the government of the people, unless its terms 
are, or are capable of being made so certain that they can be understood. 
~ o u b d e s s  the instruction which was sustained in Gwultney v. Lami Co.., 
115 N. C., 579, was intended to apply to extraordinary freshets, upon 
the recurrence of which prudent business men could not rely for the 
success of a milling enterprise, but which often do occur at some 
time during the year and are therefore not unexpected. Construed 
in  any other sense i t  would establish a rule that would prove so incon- 
sistent with the general proposition that has received our sanction and 
with the leading authorities that both could not be applied as tests in  
any conceivable case. 

w e  are brought therefore to the consideration of the question whether 
the judge below properly applied the correct definition of a floatable 
stream to the facts found by him i n  the case before us. The action is 
brought to restrain the defeidants from floating logs down the Catawba 
and Johns rivers, because when the water rises to a sufficient height to 
carry the logs over the shoals, they necessarily come in  contact with and 
partially or totally destroy a low bridge across the Catawba and another 
across Johns River, on a highway i n  Burke, and a third bridge across 
the Catawba River, between Burke and Caldwell counties, one half of 
which is under the official management of the plaintiffs. .The defen- 
dants have been using both of these rivers above the two bridges in 
Burke County to transport logs to a point on the Catawba below all 
three of the bridges, where the mill of the defendant is located. At 
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(740) this mill the defendants employed about 75 laborers and saw 
about 35,000 feet of lumber a day and have invested between 

$250,000 and $350,000, in establishing the plant. The depth of the 
Catawba River at  the bridge known as the Rocky Ford Bridge, and 
Lovelady Bridge, when the water is a t  ordinary height averages two 
feet, but i n  some parts of i t  reaches four feet and is about 300 feet wide. 
The depth of Johns River at the bridge over that stream is about four 
feet and i t  is about 100 feet wide. There are shoals on the Catawba 
at intervals of about half a mile and on Johns River about one-fourth 
of a mile apart, where the water is only from eight to twelve inches deep 
a t  ordinary low water. Between the shoals when the water in either river 
is a t  ordinary low water-mark, logs will be carried by the current of 
both rivers, but not over the shoals without taking out stones and resort- 
ing to other artificial helps. Both of these rivers rise eight to ten 
times a year to a height of from two to four feet above ordinary water 
and remain at  that height from 24 to 48 hours, during which period all 
of the logs placed i n  the channel of either will be carried over the shoals 
without obstruction. (See findings 8 and 9.) These rises occur in  the 
fall, winter and spring months, not a t  fixed periods, but some time 
during nine months. Besides these rises about two freshets usually 
occur during every year, when these rivers rise eight to fifteen feet,above 
the low water line. 

Eliminating from this discussion the arbitrary rule prescribing a 
fixed period for the continuance of the rise, i t  seems very clear that the 
learned judge, to whom both parties entrusted the trial of all issues of 
fact and law, was not in  error in holding, upon the facts found by him 
from the testimony, that both the Catawba and the Johns rivers were 
i n  contemplation of law floatable streams. I f  eight or ten times a yaar 

every log placed in  either stream above these bridges will be 
(741) carried without hindrance or obstruction over the shoal to the 

defendant's mill lower down, then i t  inevitably follows that by 
cutting and placing logs upon the bank in  the way described i n  the 
findings of the judge (see findings) a sufficient number can be trans- 
ported on these highways to supply the mills. The reasonable expecta- 
tion that i t  would be within its power every year to transport a 
sufficient number of logs to keep its mills i n  operation without resorting 
to artificial assistance at the shoals, justified its managers in establish- 
ing their business. I f  the judge was correct i n  finding that these rises 
"occurring a t  irregular intervals" during the fall, winter and spring 
months, are sufficient to carry wery log committed to either river over 
the shoals, then the principle involved here is not affected by the fact 
that instead of being so provident as to lay i n  its supplies at the proper 
seasons, the defendant had sometimes opened a channel at the shoals 
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during the summer months for the passage of logs, though, as his Honor 
finds, the mill had been almost exclusively supplied by floatage. The 
question is whether the company was warranted in  calculating when its 
business was established, that these two highways could be utilized, legit- 
imately, to furnish i t  full supplies of raw material for its mill. We think 
that the facts justified the heavy expenditure it has made in the reason- 
able expectation that the law would protect it in  the proper use of these 
natural highways. I f  these rivers are floatable they are natural high- 
ways in  which the public have, as in other water highways, an ease- 
ment-the reasonable use of which is paramount to the rights of all 
others. Gould, secs. 87 to 91 and 107 to 110 ; Broaclnax v .  Baker, supra; 
Angel1 on Water Courses (7 Ed.), sec 536; 16 Am. & Eng. Enc., pp. 
269 and 270, and notes; ib.. pp. 259 and 260, and notes; Gwaltney v. 
Land Co., 111 N.  C., at  p. 547. 

Where a stream is navigable for any purpose it is generally (742) 
a nuisance to obstruct it. Wood on Nuisance, see. 464; 
8. v. Dibble, 49 N.  C., 107; S. v. Parrott, 71 N.  C., 314; 6 Lawson 
R.  & R., sec. 293%; S. v. Harper, 71 N .  C., 314; Lewis a. Reeling, 46 
N.  C., 899; Hettrick v. Page, 82 N .  C., 65; Elliott Roads and Streets, 
p. 491 and note. This principle as a general rule applies to interfer- 
ence with the right of floatage just as to attempts to prevent the pass- 
age of vessels in  streams affording sufficient channel for them. Wood, 
supra, sec. 464. But the right of floatage must be exercised reasonably 
and with a due regard to the rights of riparian proprietors and the 
owners of the beds of fresh water streams, especially such as belong to 
the third class of navigable waters and are only used as highways for 
the purpose of transporting logs. The owners of the soil have a right 
to the reasonable use of the water as a power for propelling machinery 
and operating the various kinds of mills. While the right to an ease- 
ment for  floatage is superior to that of the proprietor of the soil, the 
law enforces the use of the dominant easement with due regard to the 
servient interest. A person using a stream as a highway for transport- 
ing logs as well as one in charge of a steamer plying on navigable water, 
is answerable for wanton injury i n  even removing a nuisance. Gwalt- 
ney v. Land Co., supra; Lewis v. Keeling, 46 N.  C., 299. 

The governing principle is that the right to the use of a water high- 
way for the transportation of timber is subject to the maxim that 
we must so use our own as to avoid needless injury to another. The 
public have the paramount right of way in the public road, yet that 
does not excuse one driving a carriage or wagon over it for needlessly 
injuring a person or even an animal, that is temporarily obstructing 
it. D a ~ i e s  v. Mann, 10 M. & W. (Ex.), 545. It remains for us to 
determine in  each case that may hereafter arise what is culpable 
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(743) carelessness in  the enjoyment with the easement. We adhere 
to the announcement made by the Court in the opinion which 

me are now reviewing (115 N. C., 596, 597) that the right of 
floatage must '(be exercised with due care for the avoidance of injury 
to the interests of the riparian proprietors and the owners of the soil 
beneath the bed of the stream. And on the other hand, i t  would seem 
that if these were floatable streams, in  which the public has an ease- 
ment for transportation, i t  would be the duty of the county commis- 
sioners, certainly in  the absence of express authority to the contrary, 
to so construct bridges on the highways as to permit the use of rivers 
for the purpose of floatage." I f  the streams are highways, then bridges 
constructed over them so as, by interposing a barrier to floating logs 
every time the rivers rise sufficiently high to carry them over the shoals, 
to practically prevent their use by the public, are unlawful obstructions. 
6 Lawson R. & R., see. 2936; Kean v. Stetson, 5 Pick., 492; Charles- 
town v. Middlesex, 3 Met., 202. The case last cited was one where the 
county commissioners acted under the authority of an act passed by 
the legislature of Massachusetts, empowering them especially to build 
the bridge, but not specifying its character, and Chief Justice Shaw, 
in a strong opinion, announced the principle that the county authorities 
were not warranted in  so constructing the bridge as to obstruct the use 
of the stream as a highway. 

The question of reconciling the conflicting claims of owners of the 
soil of the bed of the stream, who erect dams across floatable rivers for 
the purpose of operating mills, is not now before us. The Legislature 
has made provisions in certain cases for opening dams so as to permit 
the passage of logs floated over them to market (The Code, see. 3712) 
and in chapter 56 of The Code, which contains this provision, county 

commissioners are clothed with authority to have streams cleaned 
(744) out. I t  would seem that these sections were passed entirely 

with reference to floatable streams because, without condemna- 
tion the commissioners mould have no right to enter upon and clean 
out the beds of streams which were not natural highways. 

I t  seems that the low bridges constructed by the plaintiffs and their 
predecessors have been frequently destroyed during rises in the rivers 
by trees floating down, but within a few years past the injuries to them 
have generally been caused by logs that are being transported to the 
mills of the defendant company. We cannot destroy a great natural 
right which affects people scattered over hundreds of square miles whose 
only prospect of disposing of valuable property is depending upon the 
use of water for transporting timber to market, in order to save a county 
the difference between the cost of bridges two or three feet above the low 
watermark and more durable structures above the high watermarks. 
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Perhaps it may not be improper to add that where a stream is not 
floatable i t  can be used for the transportation of logs only by a license 
from the owner of the bed of the stream or the riparian proprietor. 
Without such license one who is using the stream for such-a purpose 
is, either as a trespasser, responsible for at least nominal damages or, 
when he creates a nuisance, for any special damage shown to have been 
actually sustained. I t  appears incidentally from the testimony that 
many tributaries of the Catawba other than Johns River, and of which 
the floatability is not i n  question here, have been used in  some way by 
the defendant for transporting logs to the Catawba and thence to its 
mill. This intimation may serve as a guide in  regulating its conduct or 
in  adjusting the rights of those interested. I n  reference to the argument 
that no sufficient ground had been shown for granting a rehearing, we 
need only say that the Court was not advertent, in  it's former 
opinion, to the inconsistency of the two tests of floatability given (745) 
in  the same opinion. The question was not discussed in the 
opinion, and attention was not directly called to it on the argument. 

On reviewing the rulings of the learned judge who tried the case 
below we find no error and are of the opinion that the judgment 
should have been .affirmed. To the end that it may be now enforced 
let this opinion be certified to the court below. 

Petition Allowed. 

FURCHES, J .  (dissenting) : Dissenting from the judgment of the 
Court, I think i t  due alike to the Court and to myself that I should 
state some of the reasons 1 have for so doing. 

The petition to rehear in my opinion is i n  violation of the rules of 
this Court. I t  does not only undertake to point out the error of the Court 
i n  its opinion as reported in  115 N. C., 590, but i t  enters into an 
extensive argument to sustain the.petition. This is not allowable, as 
held by the Court in  White v. Jones, 92 N .  C., 388, where i t  is held 
that such arguments should not be made in theepetition but on the argu- 
ment in Court. As I understand the rule, interpreted by the Court. 
((no case should be reversed upon a petition to rehear unless it was 
decided hastily, and some material point was overlooked, or some 
direct authority was not called to the attention of the Court." Watson 
v. Dodd, 72 N.  C., 240; Hicks v. Skinner, 71 N. C., 539; Haywood 
v. Daues, 81 N .  C., 8 ;  Derereux v. Devereux, ib., 1 2 ;  Smith  v. Lyon, 
82 N.  C., 2;  Lockhart v. Bell, 90 N. C., 499; University v. Harrison, , 

93 N. C., 84; Dup9,ee v. Ins. Co., ib., 237. "Where the grounds of 
error assigned in  a petition to rehear are substantially the same as those 
argued and passed upon in the former hearing, the Court will not 
disturb its judgment." Lewis v. Rountree, 81 N .  C .  20. "The 
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(746) weightiest considerations induce the Court to adhere to its de- 
cision unless manifest error appears, especially when the decision 

was made by a full Court and with unanimity, and after full argument 
by counsel." Lewis n. Rountree, supru. "The Court reiterates that it 
will rehear a case only for weighty considerations and when the alleged 
error clearly appears." Emry v. R. R., 105 N .  C., 45. 

The matters of fact complained of by the petitioner are "that it 
seems that the court overlooked the findings of Judge Allen that peti- 
tioner's mill had been established in  1890" and that Judge Allem found 
that both the rivers, at the "point" where the bridges are, were float- 
able streams. We do not admit these allegations. As we find that 
Justice Avery i n  a concurring opinion starts out by saying : "If i t  
be true as appears from the testimony offered, and was found by the 
judge below, that neither the Catawba River nor Johns River affords 
sufficient water to float logs over the shoals that abound in the beds of 
both, except when they rise suddenly eight or ten times every year, and 
continue at a sufficient height to carry logs off for a period from 24 
to 48 hours, then neither of the rivers would fall within the definition 
of a floatable highway, heretofore given by this Court. Gwaltney v. 
Lumber Co., 111 N .  C., 547." Then it would seem that not only the 
findings of Judge Allen were fully considered by the court, but the evi- 
dence in the case as well. But suppose the court did not take into its 
consideration the fact that petitioner's mill was established i n  1890, 
can it be contended that the establishment of petitioner's mill changed 
the character of the streams and made two rivers navigable that were 
not so before? I cannot subscribe to any such doctrine. And suppose 
these rivers are wide enough and deep enough at the "points" where 

plaintiffs' bridges are, to float a log; but for every quarter 
(747) of a mile above and below in  Johns River, and every half mile 

above and below in  the Catam-ba River, there are shoals and 
rdcks, as is found by Judge Allen, so shallow and rough that a log will 
not float over them except when the water is up-from eight to ten times 
a year. What difference could this make in  determining whether 
these rivers were navigable or not ? What good could i t  do the petitioner 
to float his logs under the bridge if he could not get them down the river ? 
So i t  is perfectly apparent to me that there is nothing in  these assign- 
ments, if i t  should be true that they were not considered by the court. 
And this I do not admit. 

Then the only remaining question to be considered is the question 
of law argued, rather than stated, in the petition, that the Court erred 
in  construing the word "usually" i n  Judge Allen's finding. The petition 
then shows that this part of the judge's findings was not overlooked by 
the Court. And that the petition should not be allowed, and the opinion 
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rendered at  the last term of the Court overruled on this ground. See 
Dupree v. Ins. Co., and other cases cited, supra. 

This is a rehearing. The facts are just now what they were at  the 
last term of the Court. Not a word has been added and not a word 
taken away. I t  is admitted i n  the petition that they were considered 
and the opinions of the Court show they were, as one of the opinions 
filed says the facts found by the judge and shown by the evidencc 
established the fact that this river is not even a floatable river. I t  
is not shown that the case was not well argued at the last term, or 
that it was hastily determined. Indeed the case as published forbids 
any such conclusions, as there is not only a leading opinion by Justice 
McRae, but a lengthy concurring opinion by Justice Avery. The 
opinion a t  last term was unanimous-no dissenting voice. I t  
i s  shorn  there were no mistakes of fact at  that term that (748) 
could possibly affect the opinion of the Court. So the ques- 
tion comes substantially to this: that this case is an appeal from ths 
last term of this Court to the present term. And the result is that 
four Justices at this term hold that the judgment of five Justices 
a t  the last term was erroneous. 

I have thus fa r  been considering the case upon the rules and practice 
established, as I think, by a train of authorities, some of which I have 
cited, to show that this petition should not be allowed. 

And as my opinion is not to be the law that governs the case, I will 
not enter into an elaborate discussion of the auestion as to whether 
this river is a navigable, a "floatable," stream or not. But in my opinion 
the doctrine announced in the opinion of the Court reverses what has 
been considered the law in  this State for more than a hundred years. 
I had supposed until recently that what was naturally a navigable water 
course was settled in this State. The idea has been, and this State 
has acted upon that idea from its organization until now, that i t  has 
no right to grant the beds of navigable water courses, but that it had 
the right to grant the beds of such as were not navigable. And acting 
upon this idea, the State has graxted the soil under the water in  
most of the water courses in  the western part of the State-such as 
the Catatvba River, Johns River, Yadkin River, etc. S. v.  Glen, 
52 N. C., 321. These rivers are not like they are in the eastern 
part  of the State. There, where a river is wide enough for navi- 
gation, i t  is deep enough. But the rivers in  the western part 
of the State, such as the Catawba, the Johns and the Yadkin, are broad, 
shallow, rapid, and full of shoals and rocks, and valuable principally 
for water power which abounds all through that section of the State. 
Many of the citizens who wish to erect mills and for the pur- 
pose of not being troubled about their dams, have entered or (749) 
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bought of others that had entered the beds of these streams, erected 
their dams thereon, attached thereto their mills and machinery. 
They are the owners of this property. But the effect of this opinion 
is to legislate them out of their property, their vested rights, without 
process or compensation. The idea that the Catawba and Johns rivers 
are navigable water courses is one of recent origin. I t  has been held 
that the Yadkin was not-was, because it probably is now, under this 
decision. I n  8. v. Glert, supra, which is reiterated by this Court through 
Chief Justice Marrimon, in the case of S. v. Club, 100 N. C., 482, i t  is 
held not to be navigable. And the Yadkin River is longer and much 
narrower a navigable water course than are the Catawba and Johns 
rivers. 

But under the definition laid down in this case, the question will be, 
what is not a navigable water course? There are thousands of little 
streams in the West that will float a log (and how many are to be 
floated to make it navigable, we are not told) when up. They, like the 
Catawba and Johns, rise when i t  rains, and can be counted on to rise 
with about as much certainty as either of these streams. Then, why 
are they not also navigable? Where is it to end? And where is the 
line to be drawn betwekn what is and what is not a navigable stream? 
Whose property mill be safe against an interested lumber company or 
lumber speculator? Our rivers in  the western part of the State are 
not like ths rivers in  the northwest, the source from which the Court 
draws it3 authority for declaring these streams navigable water courses. 
They are more like our eastern rivers. Their seasons are different from 
ours. They rise at regular periods, and continue so for the season, and 

I prefer to adhere to our own authorities and State policy rather 
(750) than to these northern authorities that reached us about the time 

such parties began to speculate in  our timbers. , 

"Floatable water courses" is a term not known to our law, until within 
the last six or eight years, and, as I say, came about the time the lumber 
speculators came, who, as I understand and as seems to be urged in  this 
case, have bought up large sections of woodland, and the Court must 
protect them. 

With me, this has nothing to do' with my judgment in this case. I 
cannot see how large bodies of timbered land, as urged in the opiniorl 
of the Court, can make a river navigable which was ~ o t  navigable be- 
fore. I t  may be a convenience to those having such timber to hare a 
navigable water course. But how the fact of haring timber can create 
the navigable condition of the water course, I cannot see. I cannot 
help looking at  this case as a contest between the parties for legal 
rights and not one of policy. If these rivers are navigable water courses, 
the plaintiffs are trespassers and are guilty of creating and maintaining 
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a public nuisance, though they are only doing what had been conceded 
to their ancestors and predecessors for a hundred years. But if the 
North Carolina idea should be sustained, that is, if these streams are 
not navigable water courses, then the petitioners in destroying plaintiffs' 
bridges are trespassers. I f  the plaintiffs are trespassers, every mill 
owner and fishery owner, who thought he was owner of the soil upon 
which his dam is erected, is guilty of creating and maintaining a public 
nuisance. 

The Court says the Legislature could make provision for slopes, or 
in some- other way protect such persons. If there is to be legislation, 
I think i t  ought to be by the Legislature in  declaring and providing for 
making that a public highway which nature has failed to make 
so, in  which there would be provision made to compensate the (751) 
property owners for their property taken for the public use- 
as in cases of railroads, canals and other public improvements. That 
is within the province of the Legislature and not within that of the 
courts. 

Cited: Mfg,  Co. v. R. R., 117 N. C., 590; Parker v. Hastings, 123 
N. C., 674; Hut ton  v. Webb, 124 N. C., 754; Hodgin v. Bank,  125 N. C., 
504; Z u t t o n  v. Webb, 126 N.  C., 903; S. v.  Baum, 128 N. C., 605; 
Warren v. Lumber Co., 154 N. C., 37. 

P~oce td ing  for Partition of Lands-Deed, Construction of-Reforma- 
tion of Deed-Jurisdiction-Delivery of Deed Presumed from Regis- 
tration.. 

1. A deed made by E. S. of the first part and S. S. "his wife and her heirs 
named on the back of the deed" of the other part, conveyed certain lands 
to the wife and her children, a life estate being reserved to the grantor. 
On the back of the deed the names of the children were indorsed and, in 
addition, the provision that if the wife should have any other children 
they should have an equal share with the "above heirs": Held, that the 
wife and children took a fee simple. 

2. Although the clerk of the Superior Court cannot, in an action for partition, 
reform the deed under which the plaintiff claims, the Superior Court may 
grant such relief when the proceeding is transferred or goes to it by ap- 
peal. 
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8. Where a donor acknowledges the execution of a deed for the purpose of 
registration and it is accordingly registered, a delivery is presumed and 
only clear proof will warrant a court in holding the presumption to be 
rebutted; and the subsequent acts or declarations of the grantor to the 
effect that a delivery was not intended are admissible to rebut such 
presumption. 

4. The presumption of the delivery of a voluntary deed by a father to his wife 
and children (in which he reserves a life estate) arising from the fact of 
registry, is not rebutted by the fact that.the grantor retained possession 
of the deed and of the land which he listed for taxation and by an in- 
dorsement made on the back of the deed by the probate judge for the 
grantor that "the cause of my giving my lands to my family by deed as 
well as by will, is in order to give the courses and distances of the same." 

(752) SPECIAL PROCEEDING for the partition of land, brought origin- 
ally before the clerk of the Superior Court of Union, and 

transferred to Term for trial of the issues of law and fact raised 
by the pleadings and heard before Winston, J., and a jury, at August 
Term, 1894, of UNION. The facts appear in the opinion of Chief 
Justice Paircloth. 

Burwell, Walker & Cansler for p~aintifs.  
Shepherd 4 Busbee and F. I. Osborme for defendants. 

FAIRCLOTH, C. J. This was an action for partition before the clerk 
and was transferred to the Superior Court. The defendants denied 
that the plaintiffs had any interest in  the land to be divided, which 
was equivalent to the plea of "sole seizin." The question arises upon 
three deeds made by Ennis Staton of the first part, and "Sarah Staton 
his wife and her heirs, named on the back of this deed, of the other 
part," the said Ennis Staton reserving his life estate in  the lands con- 
veyed, and the consideration named is love and affection. On the 
back of each deed are indorsed the names of the several children of the 
grantor, the plaintiff's name being one each time. I n  the third deed, 
the conveyance is to "Sarah Staton his wife and her children" and in 
the indorsement on the back thereof, after repeating the names of the 
same children as in the other two, it is stated "and if the said Sarah 
Staton should ever have any other child or children, that he or they 
shall have an equal share with the above heirs." 

These deeds are dated 13, 14 and 15 September, 1869, and were 
registered, after probate, on 26 August, 1870, and 2 September, 1870. 

I t  is a well known rule that if two constructions can be put on a deed 
or any part of it, that shall be given to it which is most benefi- 

(753) cial to the grantee. These deeds were inartificially drawn, using 



N. C.] FEBRUARY TERM, 1895 

the words "heirs" and "children" indifferently, by one having no 
legal conception of their technical meaning, but the intent is clear. 
It would be unreasonable to assume that the father, in providing for his 
family, meant to give them only a life estate leaving the fee undisposed 
of, after reserving his own life estate. We are entirely satisfied from 
the context and from the nature and purpose of the deed that it was 
the intention of Ennis Staton to convey a fee simple to his wife and 
children, and we declare that to be the effect of each of the deeds. Pul- 
bright v. Yoder, 113 N.  e., 456; Holmes v. Holmes, 86 N.  C., 205; 
Vickers v. Leigh, 104 N.  C., 248; Pritchurd v. Bailey, 113 N.  C., 521. 
Here we might rest this branch of the case, but the plaintiff prayed 
the Court, in the event that the deeds did not convey a fee simple 
estate, to be allowed to reform the deeds according to the true inten- 
tion of the grantor. The defendant's counsel denied the power of 
the Court to give this relief, inasmuch as the clerk before whom the 
action was properly instituted had no power to give such equitable . 
relief. 

By  The Code, sec. 102, the duties, at first assigned to the probate 
judge, are required to be performed bp the clerks of the Superior 
Courts, as clerks of said courts, and their duties and connection with 
the court, are fully explained in  Brittain v. Mull, 91 N. C., 498, and 
under our new code system of practice we see no reason why the court 
may not amend and give any relief that the parties may be entitled to, 
according to the facts, in  any case sent up by the clerk either by trans- 
fer or by appeaI, provided the original subject matter be within the 
jurisdiction of the clerk. The advantage of such practice to the courts 
and to the parties litigant is manifest, and we hold that the equitable 
relief asked for, if i t  had become necessary, could have been 
given in  the Superior Court. (754) 

I n  1875, when the code system was new, this Court held, in 
a case much like the present, that upon an appeal from the Probate 
Court i n  a special proceeding, which was dismissed in that court, the 
Superior Court could and should give such equitable relief as the 
parties were entitled to, upon the plea of fraud in procuring a deed 
for land, i t  being conceded that the probate judge had no such power. 
McBryde v. Puttemon, 73 N.  C., 478. 

The defendants further insisted that these deeds were never delivered, 
and relied upon the indorsement on the deeds made by the probate judge 
at  the time the deeds were acknowledged by the grantor and ordered to 
be registered, and upon subsequent acts and declarations of the grantor, 
to rebut the implication of delivery arising from the registration. The 
indorsement was as follows: "The cause of my giving my lands tu  
my family by deed as m7ell as by will is in order to gioe the courses 
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and distances of the same." I t  is admitted that Ennis Staton retained 
possession of the deeds after their registration, and remained in  pos- 
session of the land and listed i t  for taxes until his death. These ad- 
mitted facts are all consistent with the fact that the grantor retained 
a life estate, and, taken alone, have no tendency to rebut the implication 
of delivery arising from the registration. 

I n  a case ('on all fours" with the present, i t  was held by this Court 
that where the donor went into court and acknowledged a deed of 
gift for the purpose of registration and i t  was accordingly registered, 
that was a delivery, and that any subsequent declaration that it had 
not been delivered and was not to have effect did not invalidate it. 
Airey v. Holmes, 50 N.  C., 142; Ellington v. Currie, 40 N. C., 21. 

These cases dispose of the defendants' exceptions to the exclusion 
(755) of their proposed evidence. 

Where the maker once parts with the possession or control 
of a deed he can not afterwards recall it, and the donee's acceptance 
is presumed, especially when i t  is beneficial to him. 

Registration of a deed is only prima facie evidence of its execution, 
probate and delivery, and not conclusive; for otherwise no fraud or 
mistake could be corrected in either respect. The presumption arising 
from this prima facie effect may be rebutted by sufficient evidence. 
To this effect is Love v. Harbin, 87 N .  C., 249, and various other cases, 
including the text-books. I n  Mitchell v. Ryan, 3 Ohio St., 377, it was 
held, first, that a recorded deed is prima facie evidence of delivery, 
and it is to be presumed that the maker means to part with the title, 
and that clear proof ought to be required to warrant a court in holding 
otherwise; secondly, that where a grant is a pure unqualified gift, the 
presumption of acceptance can be rebutted only by proof of dissent. 

The indorsement on the deeds-'(The cause of my giving my lands 
to my family by deed, etc."-indicates plainly that he was trying to 
settle his property on his family, which he could only do by having the 
deed recorded. If to perpetuate the courses and distances was his only 
object, then an ordinary survey and plot would have done as well, 
and might have as well been registered as these deeds if they were not 
intended to pass any title to the grantees. 

The rule in Xhelly's case has no application. Leathers v. Gray, 101 
N. C., 162. The evidence of the clerk, as indicated, was insufficient 
to rebut the presumption, if it had been admitted. 

Affirmed. 

Cited: Frank v. Heinner, 117 N. C., 82; Robbins V .  Roscoe, 120 N .  C., 
83; Griflith v. Richmond, 126 N .  C., 378; Rosemam v. Roseman, 12? 
N .  C., 500; Tarlton v. Griggs, 131 N .  C., 221; Austin v. Austin, 132 
N. C., 266; Wetherington v. Williams, 134 N. C., 281, 282; Darden v. 
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TimberZoke, 139 N. C., 182; Smith  v. Proctor, ib., 320; Bryan v. Eason, 
147 W. C., 288; Whitehead v. Weaver, 153 N.  C., 89;  Lewis v. Stancil, 
154 N.  C., 327; Buchanan v. Clark, 164 N.  C., 65;  Torrey v. McPccdyen, 
165 N. C., 239; McMahar6 v. Hensley, 178 N .  C., 588; Reece c. Woods, 
180 N. C., 633. 

Action for Trepass on Land-Trial-Issues-Pinding of Jury-Argu- 
mend of Coumel-Discretion of Judge. 

1. The extent to which counsel may comment upon witnesses and parties must 
be left to the sound discretion of the trial judge and such discretion will 
not be reviewed on appeal unless it is apparent that the impropriety of 
counsel was gross and calcclated to prejudice the jury. 

2.  In the trial of an action for trespass on land, where plaintiff claimed title 
under a deed and defendants denied that the grantors thereof were the 
true owners, the jury under an instruction that plaintiff must first es- 
tablish title to the land described in the complaint and then' prove its 
location before he could recover, found that plaintiff's title was valid; 
that the location of the land had not been proved to their satisfaction; 
that defendants had not trespassed thereon and that plaintiff had suffered 
no damage: Held, that, under the charge, these findings and the judgment 
thereon, were not inconsistent or contradictory, and plaintiff cannot com- 
plain of such judgment inasmuch as his failure to recover was thereby 
placed on the ground of a failure to locate the land and not on the ground 
of any defect in his deed. 

ACTION for trespass, commenced i n  the Superior Court  of MCDOWELL, 
8 January,  1892, and removed on motion of plaintiff, to BURKE, a t  J a n -  
uary  Special Term, 1894, of which it was tried before Armfield, J., 
and a jury. 

The  plaintiff claimed that  he was the owner of a tract of land in  
McDowell County, containing 70,400 acres known as the Wm. and Robt. 
Tatk tract or  grant, and tha t  defendants had trespassed thereon by 
cutting and hauling off timber to the great damage of plaintiff. 

The issues and material parts  of the testimony, together with the 
portions of the  charge to  the jury excepted to, appear i n  the opinion 
of Associate Justice iMontgomery. 

J .  B .  Batchelor for plaintiff. 
Justece & Justice for defendants. 

MONTGOMERY, J. The  plaintiff moved for a new tr ial  on the ground 
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that the verdict was contrary to the weight of the evidence. The motion 
was overruled and the plaintiff excepted. There is nothing in the 
exception. The matter was one which ought to have been addressed to 
the discretion of his Honor purely. 

The plaintiff's objection to the argument of defendants' counsel 
for the alleged reason that he abused his privilege as an attorney in 
speaking of the plaintiff as a speculator, buying the large boundary of 
land at  6 1-4 cents per acre, is without merit. There was proof tending 
to shotv that the plaintiff had bought the land claimed in  his complaint 
(about 70,000 acres, wild and untillable mostly) at that price. Cer- 
tainly such an argument, being intended to show that the purchase of the 
land at  such a price, under all the circumstances, was for the purpose 
of future sale and profit, was not a gross abuse of his privilege. I n  
Goodman v. Xupp, 102 N. C., 477, the Court said that a number of 
cases cited "and numerous other authorities settle the general prin- 
ciple that the extent to which counsel may comment upon witnesses 
and parties must be left ordinarily to the sound discretion of the judge 
who tries the case, and this Court will not review his discretion unless 
i t  is apparent that the impropriety of counsel was gross and calculated 
to prejudice the jury." 

There were no exceptions taken to any part of his Honor's charge 
to the jury, and no prayers for special instructions asked by either 
the plaintiff or the defendants. The issues submitted to the jury 
were not objected to by either side, nor were any new ones suggested 
in  the course of the trial. 

We will now examine the real questions brought to this 
(758) Court for settlement. They concern the form and the sub- 

stance of the issues, and the nature of the judgment rendered 
thereon : 

Issues and responses of the jury: 1. I s  plaintiff the owher of the 
land described in  the complaint? Yes (11-12). 2. Where is the 
beginning corner of the Tate tract? We don't know. 3. Where is 
the southwest corner of the Tate grant? We don't kno~v. 4. Where 
is the northeast corner of the Tate grant? We don't know. 5. 
Did the defendants trespass on the land of plaintiff? No. 6. What dam- 

. age has plaintiff sustained? None. 
Upon the verdict the following judgment was rendered: "It i u  

considered by the court that plaintiff is the owner of the land de- 
scribed in  the complaint, but that defendants have not trespassed on 
the land of plaintiff, and plaintiff has not located his tract of land 
described in  the complaint: I t  is therefore adjudged that the injunc- 
tion granted in  this cause be dismissed, and that defendants go without 
day and recover of plaintiff the costs of this action." 
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The plaintiff excepted as follows: "Plaintiff excepts to the fore- 
going judgment in open court and the rendition thereof, on the ground 
that i t  was inconsistent and contradictory, as were the issues upon 
which it was based, the said issues having been framed in such a way 
as not to entitle the defendants to any judgment thereon, and plain- 
tiff further insisted that the finding of the first answer, 'Yes,' must em- 
brace the location of plaintiff's land as described in  the complaint, 
and defendant was not entitled to have i t  declared in  said judgment 
that plaintiff had not located his land.'' The exceptions were over- 
ruled and the plaintiff appealed. 

The issues i n  this case are not such as are usually submitted in 
actions of this nature, but in the light of the charge of his Honor 
they are clear to a certainty and in no sense inconsistent with 
each other or contradictory. They seem i n  connection with (759) 
the charge to have been perfectly fair  to the plaintiff, and more 
favorable to him than he might have had a right to demand. The 
plaintiff claimed the land described i n  his complaint, and on which 
the alleged trespass was said to have been committed, through mesne 
conveyances back to a grant from the State to William and Robert 
Tate, dated 1795. The direct and immediate conveyance under which 
the plaintiff claimed was one from the heirs-at-law of Maria Nixon. 
The defendants contended that the real heirs of Maria Nixon did not exe- 
cute the deed, and that the persons who signed it were not the Nixon 
heirs, and that matter seemed to the judge to be one of so much impor- 
tance on the trial that to prevent confusion he submitted the first issue to 
settle the question of the regularity of the paper title of the plaintiff 
to the land embraced in his deed. The instructions on this issue could 
not be misunderstood by the jury. The court said: "In considering 
the first issue you will not inquire into the location of the land described 
i n  the complaint, but only as to whether the plaintiff has made out his 
title thereto, i.e., whether he has shown y o u  who the heirs of Maria 
Nixon are (here the testimony, the contention of the parties, and the 
law as to this point were stated fully to the jury).' There is no pretence 
that more than 11-12 of the interests of the heirs of Maria Nixon 
were conveyed, and if you find by a preponderance of the testimony that 
the plaintiff is the owner of 11-12 of the land described in the complaint, 
you will answer the first issue, 'Yes, 11-12,' and will proceed to consider 
the other issues." 

The plaintiff insists that the second, third and fourth issues are not 
consistent with the first, and that the verdict involved a contradiction. 
This view of the plaintiff is a mistaken one. His  Honor in his instruc- 
tions oil these issues, pointed unerringly and with entire cer- 
tainty to their meaning and purpose. H e  said: "If you answer (760) 
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the first issue, as to plaintiff's title, 'Yes, 11-12,, you will then pro- 
ceed to consider the second, third and fourth issues as to the location 
of the land claimed by plaintiff. I f  plaintiff establishes his title, the 
burden is still on him to show by a preponderance of the evidence 
where his land is situated-to locate i t  before he can recover (here 
the evidence as to location of grant was read to jury, contentions of 
parties stated, and jury fully instructed as to law applicable to this 
part of the case). I f  you find from the evidence that plaintiff has lo- 
cated any line or lines or corner of his tract, you may locate the entire 
boundary by following the calls in  his grant or deeds. I f  there is a 
natural object called for found, course and distance must give way 
to reach it. I f  plaintiff has located his tract of land you will indicate 
by your answers to the second, third and fourth issues the locations of 
the corners referred to, whether they be located where plaintiff claims, 
or elsewhere. I f  plaintiff has not satisfied you by a preponderance of 
the evidence of the location of any part of the boundary set out in his 
grant, you will answer the second, third and fourth issues, 'We don't 
know,' and the fifth issue, 'No,' and the sixth issue, 'Nothing.' " 

The jury must have understood what these issues meant, and why 
they were submitted in  the form in  which they were. And the counsel 
for the plaintiff were satisfied with them, for his Honor told the jury 
that if the plaintiff from the evidence had located any line or lines, or 
corner of his tract, "you may locate the entire boundary by following 
the calls in  his grant or deeds." The judgment followed in  form and 
substance the verdict of the jury, and is not objectionable in any as- 
pect. The paper title of the plaintiff was declared regular, but the 
location of the land not having been proved, the court made these 

statements in  the judgment. This was favorable to the plain- 
('761) tiff because i t  put his failure to recover of the defendant on 

the ground of his failure to locate the land, and not on the 
ground of any defect in  his deed. No Error. The judgment is affirmed. 

Affirmed. 

AVERY, J., did not sit. 

Cited: S. v. Xurles, 117 N. C., 7 2 5 ;  S. v. Tyson, 133 M. C., 696. 
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R. B. CLARK v. JOSEPH HODGE. 

Action for Possession of Personal Property-Competency of Witness- 
Chattel Mortgage-Mortgagee as Subscribing Witness-Execution 
by Corporation-Tialiciity of Jlortga,ge. 

1. Where he is  not excluded under the provisions of section 890 of The Code, 
the mortgagee in a chattel mortgage is competent, as  a subscribing witness 
thereto, to  prove its execution for admission to probate, inasmuch as see. 
1351 of The Code removes the disqualification formerly attaching to wit- 
nesses having an interest. 

2.  The common seal of a corporation being afsxed t o  a n  instrument is pv-ima 
facie evidence that  it  was attixed by competent authority, and hence it is 
not incumbent upon one claiming personal property under a mortgage 
by a corporation t o  show that i ts  execution was duly authorized. . 

3. In  the trial of an action for  possession of personal property claimed under 
a chattel mortgage executed by a corporation, it is  competent for  the 
adverse party to  go behind the seal and show that it  was not affixed by 
the legally exercised authority of the company. 

4. A chattel mortgage recited that a corporation was indebted to the mort- 
gagee, "for which he  holds my note," and to secure the same "I do" con- 
vey to him certain property owned by the corporation, and "if I fail" t o  
pay the debt, the mortgagee may sell, allowing a n  attorney fee to be 
charged to "me"; the attestation was "witness my hand and seal." The 
mortgage was signed by the "president" of the corporation as "president" 
with his private seal, and by others as  "treasurer" and "stockholder," 
and the corporate seal was set opposite to their names: Held, that such 
mortgage was a conveyance by the president personally and not one by 
the corporation acting through him. 

5. Where the property described in a chattel mortgage which purported t o  be 
the act of the corporation but was only that of an officer personally, be- 
longed to the corporation and was in the adverse possession of the de- 
fendant a t  the time of the execution of the mortgage, the instrument was 
properly excluded as  evidence in a n  action for the possession of the 
property by the mortgagee. 

(762 > 
ACTIOX, t o  secure possession of personal property, t r ied before Boy- 

kin, J., a n d  a jury,  a t  S p r i n g  Term, 1894, of RUTHERFORD. 
T h e  property in litigation, a s  mas shown by t h e  evidence and  not  

controverted b y  t h e  plaintiff, was a t  t h e  t i m e  of making  t h e  pretended 
chat tel  mortgage hereafter  mentioned, t h e  property of a corporat ion 
known as  "The Ruther ford ton  L a n d  a n d  Indus t r ia l  Company," wi th  
office a t  Rutherford,  N. C., a n d  a t  the  t ime the  said mortgage was 
executed was i n  t h e  adverse possession of t h e  defendant, Joseph  Hodgc.. 

I n  order  t o  m a k e  out  h i s  claim, t h e  plaintiff offered t o  introduce in 
441 
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evidence a paper writing in  the nature of a deed of trust in  words and 
figures as follows, to-wit : 

STATE O F  NORTH CAROLINA, 
County of Rutherford. 

The Rutherfordton Land and Industrial Company, of County and 
State aforesaid, is indebted to R.  B. Clark, of the County and 

('763) State aforesaid, in the sum of Eleven Hundred Dollars, for 
which he holds my note to be paid 13 April, 1892, and to secure 

the payment of the same I do hereby convey to the said R. B. Clark 
these articles of personal property, to-wit : (Here follows description 
of property.) 

But on this special trust, that if I fail to pay said debt on 13 April, 
1892, then he may take possession of and sell said property at public 
auction, for cash, first giving twenty days' notice at  three public places 
in  said county, and apply the proceeds of such sale to the discharge of 
said debt, interest and costs on the same, and i t  is further provided and 
agreed that if the said debt is not paid when due, then the said R.  B. 
Clark is hereby authorized to place this mortgage in the hands of an  
attorney for collection, and pay said attorney the sum of not more than 
10 per cent, as fee for collecting same, and charge said fee to me, to 
be paid out of the money arising from said sale, and after paying said 
debt, interest, costs and fee, he shall pay over the surplus, if any, to 
the said R. B. Clark. 

Witness my hand and seal this 13 April, 1892. 
(A mortgage on 59 1-2 acres of land given as additional security 

for this debt.) 
D. N. HITCHCOCK, PRES. Seal of the Ruth- 

erfordton L. & I. 
L. P. ERWIN, STOCKHOLDER. CO., 
T. M. LYNCH, TREAS. 22 April, 1891. 

Witness, R. B. CLARK. 

STATE OF NORTH CAROLINA, IN THE SUPERIOR COURT, 
Rutherford County. 29 February, 1892. 

The execution of the within Chattel Mortgage was duly proven by 
the oath and examination of R. B. Clark, the subscribing witness 
thereto. 

Therefore let the same and this certificate be registered. Fee, 19c., 
paid. 

To the introduction of the paper as evidence the defendant 
(764) interposed the following objections, to-wit : 
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1. The paper writing was not attested by the secretary of the 
corporation as required by the Acts of 1891, chapter 118, page 104. 

2. I t  was not shown that the parties who executed the paper had any 
authority from the members of the corporation to make it. There was 
no evidence that the corporation authorized the execution of the mort- 
gage. 

3. The paper was void upon the ground that the pretended mortgagee 
was the sole subscribing witness thereto. His  attestation alone would 
not, and did not, sufficiently prove the execution of the paper so as to 
authorize the clerk to order the registration. The order of the clerk 
to register the paper was without authority. The registration was 
therefore void as well as the instrument itself was void. 

4. The corporation could not make a mortgage, or deed of trust, on 
the pyoperty, because at  the time the mortgage was made it did not 
have possession of the property, it, the property, being in possession of 
the defendant. 

The court ruled the paper out. The plaintiff excepted. Upon this 
ruling of the court, the plaintiff took a nonsuit and appealed. 

E. J.  Justice for plaintiff. 
S. Galllert for defendant. 

CLARK, J. It was not a sufficient objection to the introduction of 
the mortgage that the subscribing witness thereto, by whom its execution 
was proved when admitted to probate, was the mortgagee therein. The 
Code, sec. 1351, removes the disqualification attaching formerly to 
witnesses having an interest. The mortgagee in this case, not coming 
within any of the exceptions (Code, sec. 590; Bunn v. Todd, 
107 N.  C., 266), was competent as subscribing witness to prove (765) 
the execution of the mortgage to himself, but such practice is not 
commended nor to be encouraged, for the probate is ex parte without 
opportunity for cross examination. 

Nor was i t  incumbent upon the party offering the mortgage to show 
that its execution was duly authorized. The common seal being affixed 
is prima facie evidence that i t  was affixed by proper authority. 1 Devlin 
Deeds, sec. 341. I t  was competent for the opposite party to go behind 
the seal and show thai it was not affixed by the legally exercised author- 
i ty of the company. Duke v. Markhnm, 105 N .  C., 131, 136. But the 
instrument on its face is not the mortgage of the corporation. I t  recites 
that the corporation (naming i t )  is indebted to the plaintiff "for which 
he holds my note to secure the payment of the same, I do herebv convey 
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to him the following articles of personal property, to-wit: now i n  the 
Hodge Hotel belonging to the said company, and if I fail to pay said 
debt by 13 April, 1892" (then follows power of sale with provision for 
allowance of ten per cent to attorney for collection) "charging said 
fee to me, and after paying said debt, interest, costs and fee, the surplus 
to be paid over to said Clark" (the mortgagee). "Witness my hand and 
seal, this 13 April, 1892." To this, D. N. Hitchcock affixes his signature 
as "president," adding his private seal. Two others signed respectively 
"treasurer" and "stockholder," the seal of the corporation being set 
opposite to the three names. Laws 1891, ch. 118 (since repealed and 
yeenacted with some modification by the Act of 1893, ch. 95), is like 
The Code, sec. 685, an enabling act, additional to and not exclusive 
of the common law mode of executing deeds. Bason  v. Mining Co., 

90 N. C., 417. This instrument might possibly therefor'e be 
(766) admitted as executed in behalf of the corporation so far  as the 

common seal and the signing of the officers are concerned, but 
from the attestation clause, the body of the deed and the conveying words, 
it is clear that it is the conveyance of I). N. Hitchcock and not that of 
the corporation acting through him. I t  is the personal act and deed of 
its president. Clayton v. Cagle, 97 N. C., 300; Davidson v. Alexander, 
84 N.  C., 621; Insurance Co. v. Hicks,  48 N .  C., 58; Plemmons v. 
I m p ~ o v e m e n t  Co., 108 N. C., 614. I t  is admitted that the property 
embraced in  the description was at  the time of the execution of the 
mortgage the property of the corporation (not of said Hitchcock) and 
was in  the adverse possession of the defendant. The mortgage offered 
was therefore properly excluded. 

No  Error. 

Cited:  Bernhardt  v. Brown,  122 N .  C., 591; L e R o y  v. Jacobosky, 
136 N .  C., 458; Edwards  v. S u p p l y  Co., 150 N.  C., 175; Power Corp. 
v .  Power Co., 168 N. C., 221. 
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1n:junction-Relief against Execution-"Connor's Act"-Practice. 

1. A court of Equity will not interpose by injunction to prevent a sale of com- 
plainant's real estate under execution against another, since the question 
of title to real estate is one to be determined at law and the owner can 
there make his defences. 

2 . .  Under ch. 147, Acts of 1885 ("Connor's Act"), which provides that no con- 
veyance of land shall be valid, as against creditors and purchasers for , 

value, but from its registration thereof, a deed of trust is of no validity 
whatever as against a judgment creditor unless registered. 

MOTION to dissolve a temporary restraining order issued in a cause 
pending in CLEVELAKD and heard before Graham, J., at Chambers, in 
Charlotte, N .  C., on 8 March, 1895. The motion was allowed and 
plaintiff appealed. The facts appear in the opinion of Associate 
Justice Montgomery. (767) 

Webb & Webb for plaintiff. 
A. Anthony and R. L. Ryburn for defendants. 

&~ONTUO&~ERY, J. I t  appears from the complaint that B. D. Suttle 
conveyed to W. C. Bostic the tract of land by deed dated 10 December, 
1890, but that the deed was not registered until 12 February, 1895; 
that the vendee paid $8,000 for the land, $3,000 in cash of his own 
means, borrowed of the plaintiff Crawford $5,000, with which the 
balance of the purchase money was paid, and executed together with 
his wife a deed of trust on the land to J. B. Bostic to secure the payment 
of the $5,000 borrowed from Crawford; and that the deed of trust was 
registered in  Cleveland County, where the land is situated, on 25 May, 
1892. I t  further appears from the complaint that because of condition 
broken a sale of the land was made under the trust deed by J. B. Bostic, 
on 21 January, 1893, and that Crawford, cestui yue trust, bought the 
land at the price of $5,350, went into possession, and is still in possession 
enjoying the uses and profits thereof. No deed, however, has been exe- 
cuted by the trustee to the purchaser Crawford. I t  appears further 
from the complaint that on 23 October, 1893, the defendant Young 
procured a judgment against B. D. Snttle, the original vendor, for 
$421.25, had the same docketed in Cleveland County, where the land 
is situated, and that he had execution issued to the sheriff of Cleveland 
on 29 January, 1895, and that the sheriff was about to sell the land 
when the plaintiff commenced this action. 
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The question before the Court for decision is whether the plaintiff 
can invoke the equitable relief of the courts to prevent the de- 

(768) fendants (the plaintiffs in  the execution) from proceeding to sell 
the land under their execution; and this involves of course the 

question as to whether this action can be maintained under the Act of 
1893, ch. 6. For if such an action as this can be maintained under that 
act, then the plaintiff would be entitled to the relief by injunction, which 
he seeks if the facts warranted it. The point in the case, when the facts 
are summarized, is briefly stated: The deed from Suttle (the defendant 
in the execution) to W. C. Bostic, though dated 10 December, 1890, was 
not registered (although the purchase money was paid at the time of the 
execution of the deed) until 25 February, 1895. The judgment of 
Young, the defendant in  this action, against Suttle was obtained, and 
execution levied upon the land before the registration of the deed, and 
the plaintiff Crawford is in  possession of the land under the sale made 
by the trustee. 

Where a party has a fuIl remedy at law, the court of Equity will not 
grant extraordinary relief by way of injunction. I n  this action, in  case 
of a sale of the land under the execution, the purchaser, before he could 
assert title derived from the sale, would have to bring his action at  law 
for the possession against the plaintiff who is in  possession, and prove 
his title to the property; and in  such an action the plaintiff in this, the 
defendant in  that action could raise every question involved in the con- 
troversy, which he seeks to raise in  this action. I n  that action, he could 
set up in  his defence the very matters he now alleges in his prayer for 
equitable relief. Browning v. Lavender, 104 N. C., 69; Illwray v. 
Huzell, 99 N. C., 168; Southerland v. Harper, 83 N. C., 200. I n  High 
on Injunctions, section 120, the writer saps: "A Court of Equity will 
not interpose by injunction to prevent a sale of complainant's real estate 

under execution against another, since the question of title to 
(769) real estate is ordinarily to be determined at law." The rulings 

of our Court on this subject have sustained that principle. I n  
Gatewood v. Buras, 99 N. C., 357, one of the plaintiffs in  that case, 
Thomas May, alleged that he had purchased a tract of land from his 
co-plaintiff, Gatewood, in 1882, and paid for the same before certain 
liens of judgment creditors of Gatewood had attached to the land, but 
that the deed was not made to him by Gatewood until the liens had been 
created by the judgments. May was in  possession of the land, but 
apprehending that Gatewood's execution creditors might sell it, he 
invoked the Court to adjudge his title good and to enjoin the creditors 
from selling the land. The Court refused the relief sought, holding 
that "it is not the province of the Court to interpose its authority to 
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prevent the sale of the land. I f  the plaintiff has title to it, a sale or 
attempted sale of it under the execution would pass no title. If on the 
other hand he has no title and the land belongs to the defendant in  the 
execution, then the creditor would have the right to sell it, if need be, 
to pay his debt." I n  Bristol v. Hallyburton, 93 N. C., 384, where the 
defendant sought to have an execution against his interest in a tract 
of land enjoined on the ground that the interest of the defendant in  
the land was a contingent interest and not subject to execution, the 
Court refused the injunction, and Judge Adze, in  delivering the opin- 
ion of the Court, said: "The application to stay the execution regularly 
issued upon a judgment at  law because the sheriff has levied upon prop- 
erty not subject to the execution, or because the property belonged 
to another and the defendant in the judgment, is a procedure unknown 
to our practice. We cannot see how the sale of the land, although i t  
may not be the subject of sale under execution, can work an irrepar- 
able injury to'the defendant in  the execution; for the sale and sheriff's 
deed have no other effect than to pass such interest as the defen- 
dant had a t  the time of the sale, subject to execution." 

The facts in  the present case are easily to be distinguished 
(770) 

from those of the case of the Mortgage Co. v. Long, 113 N.  C., p. 123. 
There, the conflicting claims to the land arose between judgment credi- 
tors and mortgage creditors of the defendant Long. No relief was 
sought by Long against either set of creditors. We think i t  proper to 
add that the Court i n  arriving at its conclusion have also considered 
the final effect of this litigation; that is, whether the plaintiff would be 
entitled, finally, to the relief he sceks. The Court will not upon appli- 
cation for interlocutory injunction shut its eyes to the question of the 
probability of the plaintiff's ultimately establishing his demands, nor 
will i t  by injunction disturb defendant in the exercise of a legal right 
without a probability that plaintiff may finally maintain his rights as 
against that of the defendant. High on Injunction, sec. 5. I n  this 
view of the case, we have arrived at the further conclusion that that 
part of the Act of 1885, ch. 147, sec. 1, which reads as follows, "No 
conreyance of land, nor contract to convey, or lease of land for more 
than three years shall be valid to pass any property as against creditors 
or purchasers for a valuable consideration from the donor, bargainor 
or lessor, but from the registration thereof, within the county where 
the land lieth," settles the matter set out in the complaint, against the 
plaintiff. The quotation from the Acts of 1885 is in  precisely the same 
language used of deeds of trust and mortgages in  the Act of 1829 (Code, 
sec. 1254) and the uniform construction of the Act of 1829 by this 
Court has been to the effect that deeds of trust and mortgages are of no 
validity whatever as against purchasers for value and against creditors, 
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unless they are registered, and they take effect only from and after 
registration. Robinson v. Willoughby, 70 N .  C., 358; Fleming v. . 

Burgin, 37 N .  C., 584; Leggett v. Bullock, 44 N.  C., 283. I t  
(771) is to be noted that the creditor in this action is a judgment credi- 

tor, and also that there is no allegation i n  the complaint that 
the plaintiff was prevented from registering his deed by the fraud of 
the defendant. 

There is no error i n  the ruling of his Honor dissolving the restrain- 
ing order and refusing the injunction, and the same is 

Affirmed. 

Cited: Blalock v. Strain, 122 N. C., 287; Pelletier v. Lumber Co., 
123 N.  C., 603; Trust  Co. v. Sterchie, 169 N.  C., 24; Realty Co. v. 
Carter, 170 N. C., 7. 

Action to Recover Land-Purchaser at Execution Sale-Unregistered 
Deed-Conno/s Act-Notice-Provision for Registration. 

1. "Connor's Act," ch. 147, Laws 1885, providing that no purchase from a bar- 
gainor or lessor shall pass title as against an unregistered deed executed 
before 1 December, 1885, of which the purchaser has notice, applies to a 
purchase at sale under execution. 

2. "Connor's Act," ch. 147, Laws 3885, which was ratified 27 January, 1885, 
provided that an unregistered deed should not be good against a sub- 
sequent but prior registered deed; it also provided that the act should 
not, until 1 January, 1886, apply to deeds executed before the ratification 
of the act and that an unregistered deed should be good as against an 
after-purchaser taking with notice thereof, and expressly repeals sec. 
1245 of The Code which requires registration of deeds within two years 
from their date. Held, that by implication, section 1245 of The Code was 
continued in force until 1 January, 1886, so as to authorize the registra- 
tion of deeds, until then, of deeds previously executed. (Associate Jus- 
tices CLARK and MONTGOMERY dissent.) 

(772) ACTION to recover land, tried before Winston,  J., and a jury, 
at  Fall  Term, 1894, of RUTHERFORD. There was judgment on a 

verdict for the plaintiff and defendants appealed. The facts are stated 
in the opinion of Associate Justice Furches. 

Justice & Justice for plaintiff. 
S. Galled for defendants. 
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FURCHES, J. We are now considering this case for the fifth time, 
and propose to treat it on a different line from that heretofore pursued, 
with the hope i t  may not return to trouble us again. 

This is an action of ejectment i n  which plaintiff alleges title i n  
himself, and this is denied by defendants. This allegation of plain- 
tiff and denial of defendants makes an issue of title, and plaintiff 
must recover, if he recovers a t  all, upon the strength of his title and not 
on the weakness of defendants' title. I t  is not necessary that defend- 
ants should do anything until plaintiff has shown that he is the owner 
of the land. I f  he fails to do this he must fail to recover. 

But this is not the case with defendants. They need not show any 
title in  them to defeat plaintiff's recovery. I t  is sufficient for them 
to show that plaintiff has no title to the land in controversy. 

Plaintiff, recognizing the fact that the burden nas  on him, undertook 
to show that he was the owner; and to do this, introduced i n  evidence 
a deed from the sheriff of Rutherford County, dated 3 December, 1888, 
for the lands i n  dispute, showing that they were sold as the lands of a 

T. J. Withrow. H e  then placed in  evidence three executions against 
T. J. Withrov based upon docketed judgments in Rutherford County. 
One of these judgments was docketed 10 September, 1885, and the 
othel. two after that time. Possession of defendants being ad- 
mitted, plaintiff closed his case and defendants undertook their (773) 
defence. 

The defendant P. J. Withrow offered in evidence a deed from T. J. 
Withrow to her for the lands i n  controversy, dated 5 August, 1882, and 
registered 26 November, 1889. This deed was objected to by plaintiff, 
objection sustained by the court, deed ruled out and defendants ex- 
cepted. 

The defendant P. J. Withrow then introduced as a witness her 
husband T. J. Withrow, and offered to prove by him that before the 
plaintiff bought the land in controversy, he, witness, told the plain- 
tiff that the land was not his, that he had sold it to P. J. Withrow, 
that she had paid him for i t  and he had made her a deed to the same. 
She also proposed to prove by this witness that on the day of sale 
he gave public notice of the fact that he had sold the land to P .  J. 
Withrow, that she had paid him for the same and that he had made 
her a deed therefor. And that he informed J. C. Erwin, the agent 
of the plaintiff, who bid off the land for the plaintiff, before he bid 
off said land, of the facts above stated. But all this evidence was 
objected to by plaintiff and excluded by the court, and the defendants 
excepted. 

Was there error in  the court excluding this evidence? I f  there 
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was, the defendants are entitled to a new trial. I f  there was not, the 
judgment should be affirmed. 

The case on appeal does not state the grounds upon which the court 
held that the deed of T. J. Withrow to the defendant P. J. Withrow 
was incompetent. I t  was registered, and there is no objection made 
to the sufficiency of the probate or to the form of the certificate. 

I t  was for the very land then i n  controversy, and why i t  was not 
competent evidence we are unable to see. As to what effect 

(774) i t  should have upon the issues then before the court, and being 
tried, was a different thing, and one proper for the instructions 

or rulings of the court, according to its understanding of the law. 
We can conceive of no reason for excluding this deed, unless we hold 
that a deed executed in  1882 could not be probated and registered in 
1889. Indeed this Jvas the ground upon which plaintiff's counsel 
undertook to sustain the ruling of the court, in  rejecting this evi- 
dence, i n  his argument before us,-that i t  was executed before De- 
, cember, 1885, and was not registered before December, 1885, and could 
not be registered after that time. 

This Court is not prepared to give its sanction to this proposition. 
We can see no law to sustain such proposition, and we are glad we do 
not, as such a ruling at this time would unsettle the title to thousands 
of tracts of land in North Carolina that are considered settled. Then 
was there error in  ruling out the testimony of T.  J. Withrow? We 
have stated that plaintiff must recover, if he recover at all, upon the 
strength of his own title, and not for the want of a title in defendants. 
And this evidence, as we understand, was offered by defendants for 
the purpose of showing that plaintiff's deed was invalid. And if it 
would do this, or tend to do so, then i t  was competent and should have 
been received, and i t  was error to exclude it. We might stop here. 

But  the law as contained in  chapter 147, Laws 1885, p. 233, is that 
after 1 December, 1885, where a party purchases land, with the knowl- 
edge that another has purchased the same land and has a deed therefor 
dated prior to 1 December, 1885, which has not been registered, the 
second purchaser shall acquire no title as against the prior unregis- 
tered deed. Then if this be the law, and the evidence of T. J. Withrow 

would have proved or, tended to prove that plaintiff had knowl- 
(775) edge of the prior unregistered deed of the defendants, the evi- 

dence was competent and should have been admitted. Indeed, 
i t  was not only competent, but bore directly upon the main i3we il l  

the case. 
The defendant's deed being put in  evidence, i t  seems to us there 

nns but one issue left for the jury, and that was whether the plairitifl 
bought with knowledge of the defendant's deed, made in 1882. 
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This Court decided, when this case was here before, that notice to 
the agent Erwin was notice to the plaintiff. Cowen v. Withrow, 111 
N. C., 306, but defendants here proposed to prove actual personal 
notice. I t  was also contended by plaintiff that the Act of 1885 did 
not apply to plaintiff. That as he purchased at a sheriff's sale, he was 

1 not such after-purchaser as was prevented from purchasing with knowl- 
edge of a former deed. But this Court has held otherwise, and we 

I 
have no disposition to overrule that opinion, Cowen v. 7;t7ithrozo, 114 
N. C., 558. 

But it is contended by plaintiff that the judgment creditors of T. J. 
Withrow acquired liens on this land, attaching at the date of docket- 
ing their judgments, and that plaintiff by becoming the purchaser at 
execution sale stands in the shoes of, and has the benefit of said liens. 
We admit this proposition of law. But plaintiff got no more than 
T. J. Withrow had (granting that his deed is valid to pass title, and 
this is only admitted for this argument) and this was but the naked 
legal title, the equitable estate being in P. J. Withrow. And when her 
deed was registered in 1889 i t  became a perfect legal and equitable title, 
and related back to the date of her deed (Phifer w. Barnhart, 88 N .  C., 
333) and wiped out all estate that T. J. Withsow had in said land, 
and also the interest plaintiff had acquired under his deed. 

And while we understand it to be admitted that this would ordi- 
narily be the case, yet it is claimed that this case is an exception 
to this general rule. I t  is contended that when the judgment of (776) 
the S. v. Withrow was docketed in 1885, the defendant, P. J. 
Withrow, could not have registered her deed. And this being so, the judg- 
ment liens attached and thereby took a priority. And this brings us 
to a consideration of Laws 1885, ch. 147. This act was ratified on 27 
February, 1885, and provides in the fifth paragraph that it shall be 
in force from and after 1 December, 1885. And it is further con- 
tended that section 1245 of The Code expired by limitation, upon the 
adjournment of the Legislature in 1885, and that there was no law 
authorizing the registration of any deed, or other paper required to 
be registered, from the adjournment of the Legislature of 1885 until 
January, 1886, and that deeds dated prior to December, 1885, cannot 
be registered. This is an important question, not to say a startling 
one to us, and if true will probably unsettle the title to ten thousand 
tracts of land in North Carolina. I t  would be most remarkable, if 
this is true, that we have lived for ten years without discovering so 
important a matter as this. 

We are not prepared to yield our assent to this proposition. The 
Act of 1885 certainly contemplated that the registration of deeds should 
go on. I n  the first section it provide* that the provisions of this act 
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shall not apply to deeds, etc., until 1 January, 1886. Why and what 
reason was there for postponing the application of this act, which 
was to place deeds on the same footing as mortgages and to make them 
invalid against an after-purchaser, who gets his deed registered first, 
if the owner of the deed had no right to have his "prior deeds" regis- 
tered? Would it not be adding insult to injury to notify the citizen 

that we will not apply the mortgage law to you until 1 Jan-  
(777) uary, 1886, but in  the meantime we will not let you register 

your deeds and perfect your titles? 
But again. The second proviso of the same section (Laws 1885) 

provides that if any person shall purchase any land from any prior 
donor or lessor, i t  "shall avail or pass no title as against any unregis- 
tered deed executed prior to 1 December, 1885, when the person or 
persons, claiming under such unregistered deed, shall be in  the actual 
possession and enjoyment of such land, either in  person or by his or their 
tenants, at  the time of the execution of such prior deed, or when the 
person or persons, claiming under or taking such second deed, had at 
the time of taking or purchasing under such deed actual or constructive 
notice of such unregistered deed or the claim of the person or persons 
holding or claiming thereunder." 

Can it be possible that the Legislature would have made such a pro- 
vision as this, without intending to provide a means by which such 
prior deeds might be registered? Or did the Legislature intend to say 
to the holder of such deed that you cannot register it, but you had 
better be on the lookout, or some fellow will get your land ? But again, 
the second section of this act provides that persons holding unregistered 
deeds, executed prior to the first of January, 1856, may have them re- 
corded without proving their execution, but ('upon the affidavit of the 
holder, and that such deeds and affidavits shall be entitled the registration 
in  the same manner and with the same effect as if proved in  the man- 
ner prescribed by law for other deeds." Why should the Legislature 
say this if there was no means by which they could be registered? And 
the Legislature is so anxious that everybody should have his deeds 
registered before the mortgage law applied that the fourth section re- 
duces the fees of the clerks and registers on such deeds. And the fifth 
section provides that the Secretary of State shall cause this act to be 

published in  at  least three newspapers in each judicial district 
(778) and shall send copies thereof to the clerks and registers to be 

posted in  their offices. And the registers of each county shall 
cause the same to be posted in as many as four public places in each 
township i n  his county, for at  least sixty days before this Act of 1885 
goes into effect. Then why do all this, if no one could have any deed 
or contract registered? 
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We know as a matter of fact there never was such a harvest for 
clerks and registers. Almost everybody was rushing forward to get 
his deeds registered before the new act took effect. And we have 
no doubt that more deeds were registered in the year 1885 than had 
been registered in  any other ten years in the history of the State. 

It must be manifest that the Act of February, 1885, regarded section 
1245 of The Code as continuing in  force and effect until repealed by 
that act. The first sentence in  the Act of February, 1885, is to re- 
peal section 1245 of The Code. This act is to go into effect on 1 
January, 1886. Why then should the Act of February, 1885, which 
does not go into effect until January, 1886, by express terms, repeal 
section 1245, if this section had expired at  the adjournment of the 
Legislature, in  March, 1885, as contended by the plaintiff? We are 
not willing to cast that imputation upon the Legislature, and upon 
the learned gentleman said to be the author of the Act of 1885, as 
i t  would do to say that this act was passed in express terms, for the 
purpose of repealing an act that would expire and be lifeless with the 
adjournment of the Legislature, and make the act repealing i t  take 
effect eight or nine months after the act they were repealing was dead. 

Our opinion is that by clear implibation the Act of February, 1885, 
continued in force section 1245 of The Code, fmtil i t  went into effect 
on 1 January, 1886, and that there has been no time since 5 August, 
1882, when defendant might not have registered her deed. There is 
error and the defendant is entitled to a new trial. 

New Trial. (779 

CLARK, J. (dissenting) : The plaintiff claims under a deed from 
the sheriff upon execution sale against T.  J. Withrow dated 3 Decem- 
ber, 1888, and registered 11 December, 1888. The execution on two 
docketed judgments against him, one of t6em taken at  Spring Term, 
1885, and docketed. His  homestead was laid off in other property, and 
this tract was returned as his property in excess, September, 1888. The 
feme defendant claims under an  alleged deed from her husband dated 2 
August, 1882, but not registered till 26 November, 1889, nearly a year 
after the registration of the $aintiff's deed. 

By  section 1245 of The Code, which is a copy of the law in force 
a t  the date of the deed to the feme defendant, such deed was not "good 
and available unless registered within two years after the date of said 
deed.'' I t  was not so registered and was therefore, like an unregis- 
tered mortgage, a nullity as to executions or liens against the grantor 
unless the two years' limitation was extended. No statute of exten- 
sion has since been passed, unless the second proviso of seation 1, ch. 
147, Laws 1885, be so construed. But i t  is unnecessary to construe 
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it, for, granting it bears that construction, by its terms it only took 
effect 1 December, 1885, and i n  the meantime, a t  the Spring Term of 
1885, the lien of the judgment docketed against T. J. Withrow at a time 
when the alleged unregistered deed to his wife was a nullity (it being 
then more than two years "after date of said deed" in  August, 1882) 
became a vested right which could not be divested by an act taking 
effect thereafter on 1 December, 1885. The sale under execution issu- 

ing on said judgment, and deed thereunder to plaintiff dated 
(780) back to the Spring Term of 1885, and the plaintiff acquired a good 

title. This is stated in  the dissenting opinion of the two dis- 
senting Judges in this case, 112 N. c., on page 743, and the opinion 
of the other three Judges, delivered by the then Chief Justice, in  its 
concluding paragraph on page 739 impliedly concedes the proposition, 
bdt avoids i t  on the ground that the point was not made and no ex- 
ception taken on the trial. This time the point was made and ruled in  
accordance with the intimation of the Court, and the defendant ex- 
cepted and appealed. Fraud was alleged, but his Honor excluded 
the proof offered to sustain the charge, as unnecessary, on the ground 
that the above principles entitled the plaintiff to recover, without 
going into the evidence of fraud'. 

Laws 1885, ch. 147, by its terms did not take effeot till 1 December, 
1885. One of its provisions is the repeal of section 1245 of The Code. 
The plaintiff does not contend that the repeal of this section took place 
prior to 1 December, 1885, when the rest of the act took effect. On 
the contrary he insists that section 1245 remained in  full force till 
that date. By its terms the deed of T. J. Withrow was void and of 
no effect because not registered "within two years after the date of the 
deed," which was 2 August, 1882. The deed being null and void as 
to the creditors of the grantor after 2 August, 1884, just as an unregis- 
tered mortgage would have been, the judgment docketed against T. J. 
Withrow, Spring Term, 1885, conferred a vested right in the land 
which could not be disturbed by an act taking effect 1 December, 1885. 
Such act might revive the rights of the holder of an unregistered 
deed, but i t  could not destroy liens acquired under the docketed judg- 
ment while the unregistered deed was null and void by the ternis of 
the law then in  force. I t  must be noted that The Code, sec. 1245, did 

not extend the time for the registration of deeds for two years 
(781) from its ratification, which previous Legislatures had been in  the 

custom of doing, as seems to be supposed, but simply kept in  
force the former act that deeds should not be "good and available" 
unless in two years "after date of the deed." The date of the deed 
being 2 August, 1882, i t  ceased to be "good and available" 2 August, 
1884. I f  revived, i t  could only be by virtue of the act taking effect 

454 
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1 December, 1885, for section 1245 was the law up to that date. Now, 
i n  the interval, while the deed was a nullity as to the creditors of the 
grantor, just as an unregistered mortgage would have been, the lien 
of the docketed judgment was acquired at the Spring Term, 1885. The 
plaintiff, as purchaser under the execution issued on that docketed 
judgment, gets a vested interest, thereby acquired, free from any sub- 
sequent rights or liens of the unregistered deed of the grantee, however 
conferred, by statute or otherwise. This is the office and purpose of 
docketing judgments. Otherwise, they would be of small use. The 
plaintiff having acquired by purchase under execution issued thereon, 
the vested right and lien on the property conferred by such docketed 
judgment antedates any rights which could be conferred on the holder 
of the unregistered deed by the act, which did not take effect till 1 
December, 1885. Whatever the intent of the Legislature may be sup- 
posed to have been, i t  had not the power, nor can i t  be supposed to 
have intended, to destroy vested interests in the land acquired by the 
lien of the docketed judgment before the act became operative. So 
in  McEeithan v. T e w y ,  64 N. C., 25, i t  was held that the lien acquired 
by a levy in  1867 could not be divested by the homestead provision of 
the Constitution adopted in 1868. Such transactions as the one here 
attempted to be set u p  are the strongest example and vindication of 
the wisdom and necessity of the Act of 1885, supra. The husband in 
possession of land under a registered deed continues to receive the rents 
and profits and to list and pay taxes on i t  in his own name. 
When his homestead is set apart, this is  laid off as his excess, (782) 
without exception. When the excess is offered for sale, then for 
the first time i t  is contended that the wife claimed that a deed had been 
made to her seven years before. When the plaintiff offers to show fraud 
and to rebut the evidence that the notice was even then given-the 
deed i n  fact not being recorded till a year later-his Honor excluded 
it (and properly) as unnecessary on the grounds above stated that the 
lien of the docketed judgment was not divested by the subsequent act 
of the Legislature. 

MONT~OMERY, J., concurs in  this dissent. 

Cited: Blue v. Bitter, 118 N. C., 581; Patterson v. Meares, 121 
N.  C., 267; Hallyburton v. SZagZe, 130 N. C., 484; Laton v. Crowell, 
136 N. C., 380. 
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L. C. YOUNGER ET AL. V. M. RITCHIE ET AL. 

Action to Set Aside Fraudulent Conveyance of Homestead. 

Whatever doubt might have existed as to the right of creditors holding dock- 
eted judgments to have immediately set aside as fraudulent, and as a 
cloud on their title, a conveyance by the owner of a homestead upon 
which such judgments are a lien, they were removed by ch. 78, Acts of 
1893, which provides that the fact that the lands do not exceed in value 
the homestead exemption shall be no defence, but prohibits the sale of 
the land until after the expiration of the homestead. 

ACTION, tried at  Spring Term, 1895, of STANLEY, before W. S. O'B. 
Robinson, J .  

The action is in the nature of a creditor's bill brought by a large num- 
ber of creditors to set aside certain deeds executed by the defendant 

M. Ritchie to his wife and son, the other defendants. 
(783) The plaintiffs having admitted that the lands embraced in  

the deed from the defendant M. Ritchie, to the defendant M. A. E. 
Ritchie, his wife, were worth less than the sum of one thousand dollars, 
the court thereupon intimated an opinion that the plaintiffs could not 
recover judgment setting aside said deed, for the reason that the defen- 
dant could not make a conveyance in fraud of his creditors of lands 
worth less than his homestead, he being still a resident of this State. 

I n  deference to this intimation of the opinion of the court, the plain- 
tiffs submitted to a judgment of nonsuit and appealed. 

Brown & Jerome for plaintiffs. 
'No counsel con8tra. 

CLARK, J. This is an action by several creditors of the male defend- 
ant to set aside his conveyance to his wife, on the ground that i t  was 
made with intent to hinder, delay and defraud the creditors of the 
grantor. It was admitted that he was a resident of the State and that 
he could still claim a homestead in  the land conveyed, if the'deed was 
declared fraudulent, i t  being worth less than one thousand dollars, and 
no other homestead having been allotted him. Crummen v. Beanett, 
68 N .  C., 494; Dortch v. Benton, 98 N.  C., 190, and numerous other 

cases affirming the same doctrine. The plaintiffs are not seek- 
(784) ing to assert that the defendant is estopped to assert his home- 

stead rights in  the property, by reason of the fraudulent con- 
veyance thereof, but they contend that their docketed judgments be- 
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~ n g  liens upon the reversion after the termination of the homestead 
(Jones v. Britton, 102 N. C., 166)) they are entitled to have the cloud 
or obstruction of the fraudulent conveyance removed now, because the 
evidence may by the process of time bcome unavailable. Had there 
been any doubt of their right to maintain this action for that purpose, 
i t  is removed by chapter 78, Laws 1893, which expressly provides 
that i t  shall be no defence to actions to set aside fraudulent conveyances 
to "allege and prove that the lands therein embraced do not exceed 
i n  value the homestead allowed by law," providing however that the 
act shall "not be construed to authorize the sale of the land until after 
the homestead exemption has expired." 

It was competent for the Legislature to so enact, and the meaning 
of the statute is clear and unambiguous. I t  is not improbable that its 
enactment was brought about by the doubtful intimation i n  Ramkin, 
v. Shaw, 94 N. C., 405, that such was not the case, as the law formerly 
stood, and to cure such defect. The judgment of nonsuit must be set 
aside. 

Reversed. 

(785) 
J. H. MOOSE ET AL., EXECUTORS OF G. H. BARNHARDT, v. W. S. MARKS. 

Actiom on Note-Application of Payments. 

1. Where a creditor holds two or more claims against a debtor, the latter may 
direct the application of a payment to either of the debts; if he does not 
do so, the creditor may make the application; if the latter fails to do it, 
the law will apply it to the debt with the least security. 

2. Where a creditor holding two notes against the defendant, one as executor 
and the other as assignee in his individual right (the latter without de- 
fendant's knowledge) and in answer to a request for a remittance made 
on the ground that "one of the heirs" needed it, defendant sent a check 
saying, "I send you this amount to relieve the heir in distress": Held, 
that the payment should be applied on the note held by plaintiff as 
executor. 

ACTION, tried before Robinson, J., at Spring Term, 1895, of STANLY. 
The action is for $64.58, balance due on a note for $600, secured by 

mortgage on defendant's real estate. This note was executed to plain- 
tiffs' testator, G. H. Barnhardt, and was held and sued on by the plain- 
tiffs as executor of Barnhardt. 

The following letter, dated 24 December, 1892, from the plaintiff 
to the defendant was introduced by the defendant and admitted 
by the plaintiff: 

457 
(786) 
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DRY'S MILLS, N. C., 24 December, 1892. 
W. A. MARKS, Albemarle, N .  C. 

S i r :  Will you be so kind as to send me a check for $75, as one of the 
heirs is in a strain and needs i t  very much. 

If possible send that am't. Will be very much obliged. If you can- 
not, send all you can. 

Yours, etc., J. H.  MOOSE. 

The defendant testified that in response to said letter he sent the 
plaintiff $57.50. Defendant further testified that he did not know, at 
the time he sent the said sum of money, that plaintiff held another note, 
or any other evidence of indebtedness against the defendant. 

I t  was admitted that the plaintiff applied the said payment to another 
note held by him, executed by the defendant to one J. W. Hardister, 
which had been transferred to plaintiff. 

The court charged the jury that plaintiff had a right to apply the 
said sum of $57.50 to the Hardister note. To this charge the defendant 
excepted. 

There was a verdict and judgment for plaintiffs, from which 
(787) defendant excepted and appealed. 

Monkgomery & Crowell for plaintifs. 
Brown & Jerome for defendant. 

FAIRCLOTH, C. J. I t  is agreed all-around that the debtor may direct 
the application of his payment, and on his failure to do so the creditor 
may make the application, and if he fails then the law will make it to 
the debt with least security. 

Here, the plaintiff held a note for $600 in his right as executor 
against defendant and another for a less amount as assignee in his 
individual right; the latter holding, however, was unknown to the de- 
fendant. The plaintiff applies by letter for $75 "as one of the heirs 
is in a strain and needs i t  very much." The defendant answers, "Find 
check for $57.50. I will send you some more as soon as I can raise it," 
which was equivalent to saying, "I send you this amount to relieve the 
heir in distress," and in legal effect was a request to apply it on the 
$600 note, and good faith required that it be done. 

Judgment Reversed. 

Cited: Young 2;. Alford, 118 N.  C., 220; French v. Richardson, 167 
N. C.. 44. 
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HUNEYCUTT 9. BROOKS. 

(788) 
W. R. HUNEYCUTT ET AL. v. W. R. BROOKS ET AL. 

Proceedings for Ya~titiolzcDeniaZ of Title-Plea of Sole Seizin- . 

Evidence-Statute of Limitations. 

1. Where, in a proceeding for partition, the plaintiff claims to be tenant in 
common with defendant and the defendant denies plaintiff's title and al- 
leges sole seizin in himself, the proceeding becomes in effect an action of 
ejectment and the burden of proof is on the plaintiff to establish his title. 

2. Plaintiffs, in an action for partition in which defendants denied plaintiffs' 
title and alleged sole seizin in themselves, claimed under the will of their 
father devising the land to his widow during her widowhood and then 
to plaintiffs. I t  was shown that the widow had died without marrying 
again, but there was no evidence that either she or the plaintiffs had 
held possession of the land within 35 or 40 years prior to the action. 
Held, that the evidence did not establish plaintiffs' title and they were 
not entitled to recover. 

3. The statute of limitations does not begin to run against remaindermen 
until the expiration of the particular estate. 

SPECIAL PRocEEDrNa for partition of land, commenced before the clerk 
of the Superior Court of Stanly, and issues of law and fact being raised 
upon the pleadings, the same with all the proceedings therein, mere 
transferred by the clerk to the civil issue docket for trial. At Spring 
Term, 1894, of STAKLY, said case was tried before Boylcin, J., and a jury. 

J .  Milton Brown for defendants. 
No counsel contra. 

FURCHES, J. This is a proceeding commenced in  the Superior 
Court of Stanly County before the clerk for partition of the lands 
mentioned in the complaint. Plaintiffs allege that they are tenants in  
common with defendants in said lands. The defendants answer and 
deny that plaintiffs are the owners of the lands mentioned in  their 
complaint, and plead "non tenant insimul" (sole seizin in  themselves), 
which is the "general issue" in  a proceeding for partition. Purvis v. 
Wibon, 50 N .  C., 22. This makes the issue where the plaintiff claims 
to be the owner of land and the defendant denies that he is the owner. 
I n  effect i t  becomes an action of ejectment and the defendant is required 
to give bond for cost and damage before he can answer as in  an action 
of ejectment under section 237 of The Code. Cooper v. Warlick, 109 
N.  C., 6 7 2 ;  Vnughan v. Vincent, 88 N.  C.,  116. 

This being so, the burden of proof is on the plaintiff, the test being 
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this: Suppose no evidence should be introduced, who would be entitled 
to recover? 1 Greenleaf Ev. (14 Ed.), pp. 104, 105 and note B;  

(793) Clapp v. Brougham, 9 Cowen N. Y., 530; 17 Am. & Eng. Enc., 
747; Bailey's Onus Probandi, 113; Abbott's Trial Ev., 723. Then 

suppose no evidence had been introduced in  this case, plaintiffs alleg- 
ing seizin in themselves and defendants denying it, and noth'ing appear- 
ing in  the pleadings to estop defendants (as claiming under or through 
the same person) from denying plaintiffs' title, who would have been 
entitled to recover? The simple statement of this proposition, it seems 
to us, shows that defendants would be entitled to an instruction from 
the court to the jury, directing them to return a verdict for defendants. 
And we are of the opinion that the court erred when i t  held that the 
burden was on defendants. I f  defendants had declined to  introduce 
evidence and the court had instructed the jury to return a verdict for 
plaintiffs-which the court would have done if i t  had followed the logic 
of its position that the burden was on the defendants-defendants 
would have been entitled to a new trial. 

But defendants' plea of sole seizin did not only throw the burden upon 
plaintiffs to open the case, but also to prove their title, as in  ejectment. 
The plaintiffs had to recover, if at  all, upon the strength of their own 
title. I t  was not necessary that defendants should do anything until 
plaintiffs did this. After defendants had offered three deeds running 
back to 1845 and a long continued possession, which we do not deem i t  
necessary to discuss in  this appeal, the plaintiffs did introduce evidence, 
but in  our opinion it fell far  short of making out their case. 

They first introduced the will of David Brooks, probated at  August 
Term, 1842, which was in  substance to his widow Polly Brooks, during 
her widowhood, and then to his children. And it was shown that Polly 

Brooks never married again and died in 1882 or 1883. But i t  
(794) was not shown that Polly Brooks or any of the plaintiffs had 

been in  possession of this land (the sixty-four and a half acres 
of which defendants claim to be sole seized) for thirty-five or forty 
years; in  fact plaintiffs failed to prove possession in Polly or them- 
selves of any of the lands mentioned in  the complaint. The will of 
David Brooks does not establish title in  plaintiffs, by their showing as 
they did that they were the children and heirs-at-law of the said David. 
This will, without proving that plaintiffs or their mother Polly had 
held possession under it, proved no more than i t  would have proved 
i n  1842 when it was probated. Suppose then that defendants had been 
in  possession, and plaintiffs and their mother Polly had brought their ac- 
tion of ejectment against them, and offered this will in  evidence and 
stopped; could i t  be contended that plaintiffs had made out their title and 
were entitled to recover? This proposition must be answered in the neg- 
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ative. We are therefore clearly of the opinion that plaintiffs failed to 
establish their title to the land i n  controversy, and the court should 
have so instructed the jury. But instead of so instiucting, the court 
instructed them if they believed the evidence to find for plaintiffs. 
I n  this there was error. 

This disposes of the appeal. But there are other questions presented 
by the record, which have been argued and will necessarily arise on a 
new trial  if plaintiffs succeed in making out their title. These are, 
as to what estate this will conveyed to Polly Brooks, and as to the 
statute of limitations-or possession. And our opinion is that, if David 
Brooks owned the lands named in  the will, and Polly Brooks never 
married again, she was the owner of the same until her death unlesb 
she conveyed it, and then the assignee would be the omner until her 
death. And this being so, plaintiffs would have no right to the possession 
of said land, and no right to sue for the same until after the 
death of Polly. So, if the sixty-four and one-half acres, claimed (795) 
by defendants, is a part of the David Brooks lands mentioned in 
his will, and he was the owner thereof and had the right to convey the 
same by said will, then time did not commence to run against the 
plaintiffs until the death of Polly. And if defendants are tenants 
in  common with plaintiffs, as they allege, i t  would require twenty 
years' sole possession by defendants from the death of Polly to defeat 
plaintiff's7 claim. Ward v. Farmer, 92 N. C., 93, and cases cited. But 
if they are not tenants in  common with plaintiffs, and hold under deeds 
from parties who are strangers (that is, others than plaintiffs), seven 
years' adverse possession would bar plaintiff2 right. The right of the 
feme defendant to dower has nothing to do with this proceeding. 

There is error and defendants are entitled to a 
New Trial. 

Cited: Alaxander v. Gibbon,, 118 N.'c., 798; Worth v. Simmons, 121 
N .  C., 362; Graves v. Barrett, 126 N. C., 270; Brown v. Morisey, 128 
N.  C., 140; Parker v. Taylor, 133 N. C., 104; Woody v. Fountain, 143 
N .  C., 69; McCaskill v. Walker, 147 N. C., 198; Gregory v. Pinnix, 158 
N.  C., 150; Xipe v. Herman, 161 N .  C., 109; NcReel v. Holloman, 163 
N. C., 136; Ditmore v. Rexford, 165 N. C., 620; Lester v. Harward, 
173 N.  C., 84; Moore v. Miller, 179 N.  C., 398. 
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Constitutional Law-Legislative Powers-Appointment of Guardian- 
Idem Sonans. 

1. An act of the Legislature authorizing a certain person "to act as guardian" 
of another without giving bond, is constitutional, and is in itself an ap- 
pointment without intervention of the clerk. 

2.  Where there is no doubt as to the identity of the person named in the act, 
an act of the Legislature is not invalid, because, by clerical error, the 
initial letter of his middle name is incorrectly inserted therein. 

CONTROVERSY submitted without action under section 567 of The 
Code and tried by Robimon, J., at Clzambers, i n  Shelby, 19 April, 1895 

The case agreed states : 
(796) That the defendant, Willis B. Dowd, is the guardian of Mar- 

garet E. Henderson, a lunatic, duly appointed by the clerk of 
the Superior Court of Mecklenburg County, and has in  possession the 
real and personal property of his said ward. 

That the defendant has removed to the city of New York, having 
tendered his resignation as such guardian which the said clerk is 
willing to accept provided a suitable person can be found to take the 
said office. 

That Dr.  Jas. N. Henderson, the plaintiff in  this action, is willing 
to accept the said guardianship but, owing to the difficulty of making 
the required bond, applied to the General Assembly of 1895 and obtained 
the passage of the act referred to in the pleading and a controversy has 
arisen in  regard to the construction of the said act, being contended 
on one side that the plaintiff is entitled to the office of guardian and to  
the property of the said ward without the intervention of the clerk 
of the said court, while it is contended on the other side that the only 
object of the said act mas to authorize the clerk of the said court to 
appoint the plaintiff guardian of the said ward without requiring of 
him the bond provided for i n  sections 1573 and 1874 of The Code. 
His  Honor, being of the opinion that no appointment on the part 
of the clerk of the court was necessary, gave judgment against the 
defendant for the delivery of the said ward's property into the posses- 
sion of the plaintiff, from which judgment the defendant appealed. 

Section 1 of the act of the General Assembly referred to is as 
follows : 

"That Dr. Jas. N. Henderson, of Charlotte, North Carolina, be 
allowed to act as guardian of Margaret E. Henderson without being 
required to give bond as directed by section 1574 of The Code." 

482 
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XcCall & Nixon,  Jones & Tillett for plaintiff. 
Clement Doud for defendant. 

FAIRCLOTH, C. J. This Court is of opinion that the Legislature has 
the power to enact that the plaintiff be appointed guardian of Margaret 
E. Henderson without bond, etc., because there is no restriction on such . 

power in  the organic law. The policy of so doing is not for this Court 
to consider. I t  is by the authority of the Legislature that the duties 
of the clerk are prescribed and regulated, and if that body can dele- 
gate the execution of such duties to the clerk, it must have the power to 
do the same. We are not to be understood as saying that the guardian, 
when thus appointed, is exempt from accountability, nor from the super- 
vision of the clerk, as in  cases of appointment by the clerk, except in  
the matter of entering into bond. The objection to the name of the 
plaintiff is without force. There is an interesting list of idem sonans 
cases collected in  S .  v. Collins, 115 N.  C.,  716. 

Judgment Affirmed. 

Cited: Miller v. Alexander, 122 N.  C., 721. 

ALPHA M I L L S  r. WATERTOWN STEAM E N G I N E  COMPANY. 

Action for Damages-Pulse Warranty-Sale of Personal Property- 
Prific,ipal and Agent-Issues--Discovery of Fraud-Statute of Limi-  
tations-Damages. 

(798) 

5. I t  is sufficient if the issues submitted on the trial of an action embrace the 
the defendant was that the person upon whom service of the summons was 
made was not the agent of defendant, and the jury, in the trial of the 
action, found an issue establishing such agency, the refusal of the motion 
to dismiss by the trial judge who, at the time it was made, passed on the 
fact, cannot be excepted to on appeal. 

2.  The refusal of a new trial upon the ground that the verdict is against the 
weight of the evidence is not reviewable on appeal. 

3. Where a person, as agent of another, contracts to sell an engine of a cer- 
tain kind and knowingly delivers an inferior one, the purchaser may re- 
tain the engine and sue both principal and agent for damages. 

4. -411 agent authorized to sell is authorized to make a warranty. 
5. I t  is sufficient if the issues submitted on the trial of an action embrace the 

substantial contention of the parties in such manner as not to deprive 
either party of the benefit of a substantial right. 
116-32 463 



I N  THE SUPREME COURT [ l l 6  

6. M7here it was admitted that B sold an engine to plaintiff and in an action 
against B and V' for damages, on false warranty, the jury find on a dis- 
tinct issue that E mas W's agent in the transaction, the refusal to sub- 
mit an issue as to whether or not there was a sale by W was not error. 

7. The amendment, by ch. 269, Acts of 1889, of section 155 (9) of The Code, 
by which the words "in cases which were heretofore solely cognizable by 
courts of Equity" were stricken out, applies to an action for a false war- 
ranty in a sale made before the amendment, so that, in actions where re- 
lief on the ground of fraud is sought, the cause of action shall not be 
deemed to have accrued until the disco~ery of the fraud complained of. 

8. A foreign corporation cannot set up the statute of limitations in bar of 
an action for false warranty. 

9. Where, in the trial of an action for false warranty, a dispute exists as to 
when the plaintiff first knew of the fraud, the question as to whether the 
action is barred by the statute of limitations is one of fact for the 
jury. 

A plaintiff in an action for false warranty in the sale of an engine is 
entitled only to damages naturally arising from the fraud and not to in- 
terest on his payments nor to amounts paid for insurance. 

CIVIL ACTION, brought by plaintiff against the Watertown Steam 
Engine Company (a foreign corporation) and its agents, Brem & Mc- 
Dowell, for damages arising from its false warranty and deceit i n  the 
sale of an engine, the manufacture of the Watertown Steam Engine 
Company. 

(799) The following is a copy of the offer for the sale of the engine 
which was bought from the defendant by the plaintiff: ' 

Office of Brem & McDowell, Machinery, Mining Supplies and Safes. 
Agents for Liddell & Co., Manufacturers of "Boss" Cotton Presses, Saw 
Mills, Shafting, Pulleys, Hangers, etc. Agents for Watertown Engines. 
Cleveland & Hardtvick Engines. The Prat t  Improved Cotton Gin. Corn 
and Flour Mills. Victor Wagon and Platform Scales. Emerson, 
Smith & Co. Planer and Solid Tooth Circular Saws. Marvin's Fire 
Proof Safes. Steam and Water Fitting and All Sizes of Wrought Iron 
Pipe and Rubber and Leather Belting, Constantly on Hand. 

CHARLOTTE, N. C., 9 April, 1888. 
E. K. P. OSBORNE, Esq., President Alpha Mills. 

Dear Sir: We will sell to your mill the following machinery, at 
prices given : 
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One Watertown automatic cut-off engine, 18x28 cylinder, I50 H. P. 
nominal, or 155 H. P. cutting off at half stroke 70 lbs. steam $1,500.00 

80-horse still boilers, at  $843 each 1,686.00 
No. 3 pump 175.00 
No. 11 heater 250.00 
Steam and water connection 100.00 
Machinist's time 30.00 
Freight, about 43.00 

$4,154.00 
With pump and heater. 

Yours respectfully, BREN & MCDOTVELL. 
Accepted: E. K. P. Osborne, Pres. 

The engine was delivered on 12 December, 1888, and was set up on 5 
February, 1889, and suit was brought on 3 January, 1892. 

There was much evidence offered and many exceptions taken (800) 
to the admission and exclusion of testimony and to the refusal 
to give instructions asked for and to the charge as given, all of 
which is set out in  a voluminous record. The material facts and excep- 
tions are sufficiently stated in  the opinion of Associate Justice Furclzes. 

The issues submitted and the responses thereto are as follows: 
1. Did Brem & McDowell warrant the engine to be a 150 horse-power 

engine of the manufacture of the Watertown Steam Engine Company? 
Answer, "Yes." 

2. At the time of said warranty were Brem & McDowell the agents 
of the Watertown Steam Engine Company for sale of said engine? 
Answer, "Yes." 

3. Did the Watertomn Steam Engine Company, through Brem & Mc- 
Dowel1 as its agents, warrant that the engine sold to the plaintiff, the 
Alpha Mills, was a 150 horse-power engine of the manufacture of said 
Watertown Steam Engine Company ? Answer, "Yes." 

4. Was the said engine a 150 horse-power engine of the manufacture 
of said company? Answer, "No." 

5. Did Brem & McDowell represent to the plaintiff that the engine 
was a 150 horse-power engine of the manufacture of said company with 
the purpose of inducing the plaintiff to buy the engine? Answer, "Yes." 

6. Was said representation true? Answer, "No." 
7. Did Brem & McDowell know, or have reason to believe, a t  the time 

of said representation, that said engine mas not a 150 horse-power engine 
of the make of said company? Answer, "Yes, but not with fraudulent 
intent." 
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8. Was plaintiff induced by said representation to buy the engine? 
Answer, "Yes." 

9. At the time of said representation were Brem & McDowell 
(801) the agents of the Watertown Steam Erigine Company? Answer, 

"Yes." 
10. I s  plaintiff's cause of action barred by the statute of limitations 

as to Brem & McDowell? Answer, "No." 
11. I s  the plaintiff's cause of action barred by the statute of limita- 

tions as to Watertown Steam Engine Company? Answer, "No." 
12. What are the plaintiff's damages? Answer, "$2,023.74." 
Judgment was rendered by the court in  favor of the plaintiff. 

Burwell, Walker 4 Cansle7. for plaintif.  
Geo. E. Wilson and George P. Bason for S team Engine Co. 
Jones 4 Tillett fov the defendants Brem & McDowell. 

FURCHES, J .  This is an action for damages upon an alleged false 
warranty in the sale of a steam engine in  which plaintiff recovered 
and defendants appeal, and file 44 exceptions to the ruling of the 
court. We do not expect to take up and discuss these exceptions 
seriatim, but only to discuss such of them as will dispose of the case on 
appeal, as many of them will in all probability not arise again. 

The defendants moved to discuss the action for want of due service. 
This motion had been made and passed upon some terms ago, upon 
affidavit, as to whether the defendants Brem & McDowell mere agents 
of the other defendant in making the sale complained of. And if there 
had been any reason for doubting the correctness of the finding of the 
court at that time (and we do not see that there was), there certainly 
is none now, when this question has been submitted to a jury and found 

that they were the agents of the Watertown Steam Engine Com- 
(802) pany. This motion overruled. 

Defendants then moved for judgment on the findings of the 
jury ( n o n  obstante, we suppose). This exception was not argued 
and we suppose was virtually abandoned. But if i t  was not, we see 
no ground upon which i t  can be sustained, and i t  is overruled. 

Exhibit 5 contains the contract for the sale of the engine, which in  
our opinion shows that Brem & McDowell acted as agents of the 
Watertown company in making the sale. And that it also constitutes 
a sale with warranty. Thomas v. Simpson, 80 N .  C., 4 ;  Love v, Miller, 
104 N. C., 582. And that plaintiff might retain the engine and have 
an action against defendants for damages. Lewis v. Rountme, 78 N .  C., 
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323; McKinnon v. McIntosh, 98 N.  C., 89. An agent authorized 
to sell is authorized to make a warranty. Hunter v. Jameson, 28 N. C., 
252. We do not think the fact that Brem was a member of the plaintiff 
corporation benefits the defendants. If he acted as the agent of the 
Watertown company in making this s a l e w a s  in  its employ and pay 
-he could not at the same time be acting for the plaintiff corporation. 
And thus acting, it is not to be supposed that he would give plaintiff 
information injurious to his principal, and which would likely prevent a 
sale of its property. McKoy v. Hancock, 38 N.  J .  Eq., 161; Hickman v. 
Green, 27 S. W., 440; Bank 1;. Harris, 118 Mass., 147; Allen v. R. R., 
150 Mass., 200. I t  has been held that if the agent did not know of the 
defects at  the time of making the sale, he would not be guilty of a 
moral fraud, but still it would be a legal fraud. Peebles v. Guano 
Co., 77 N.  C., 233. But in  this case the jury, by the seventh issue, find 
that the agents had knowledge at the time of the sale, that the engine 
was not a 150 H. P. engine. So it is not necessary to invoke 
the rule in the case of Peebles v. Guano Go.: supra. (803) 

The defendants insist that they were entitled to their first 
issue as to whether there was a sale or not. And ordinarily it seems 
to us that this would be so. But in this case it seems not to be denied 
that there was a sale of an engine by Brem & McDowell to the plain- 
tiff. And we suppose defendants insisted on this issue upon the ground 
that Brem & McDowell were not the agents of the Watertown company. 
And as this was submitted as a distinct issue and found that they were, 
we think this supplies any apparent necessity for this issue. There was 
been much discussion (to be found in our reports) as to what are 
proper issues. But we think i t  has been finally settled that if the 
issues as submitted embrace the substantial contention of the parties, 
in  such manner as not to deprive either party of the benefit of a 
substantial right, this is sufficient. And applying this rule we do not 
see that defendants were prejudiced on account of the court's not sub- 
mitting this issue, and must overrule this exception. 

Defendants contend that plaintiff's action is barred by the statute 
of limitations. And as to the defendants Brem & McDowell, we would 
hold this to be so, under the cases of Blount v. Parker, 78 N.  C., 128, 
and Jaffray v. Bear, 103 N. C., 165, but for Laws 1889, ch. 269, 
amending subsection 9, section 155 of The Code. This amendment 
strikes out of section 155 of The Code, that part upon which the 
decision in Blount v. Parker and Jaffray a. Bear was put. This 
amendment leaves all actions subject to the same rule, whether they 
were heretofore cognizable solely in courts of Equity or not, and makes 
all actions come under the same rule as if they had been originally 
cognizable in courts of Equity. And the jury having fonnd the issue 
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(804) of fraud in favor of plaintiff, it makes this point in the case, 
as to defendants Brem & McDowell, depend upon the time when 

the fraud was discovered by plaintiff, that is, when i t  first dis- 
covered that the engine was not a 150 H.  P. engine. As to the 
other defendant, the"Watertown company, we think a different rule 
obtains. This defendant is a foreign corporation. I t s  citizenship is 
i n  New York. I n  matters of litigation it has the right to avail itself 
of this fact, as is often done in  cases of removal from state to federal 
courts. And we see no reason why i t  should not be subject to the 
same rule that individuals are, who are citizens of other states. We 
therefore do not think the statute of limitations applies to them, 
whether the fraud was discovered within three years before the com- 
mencement of the action or not. Code, sec. 162; Grist v. Williams, 
111 N. C., 53. The defendants Brem & McDowell contend that as the 
Act of 1889 was passed after the sale complained of was made, the 
amendment does not apply in this case, and that the law as i t  stood 
before the amendment mu& govern. We do not agree to this contention. 
The statute of limitations is no satisfaction of plaintiff's demand. I t  
is only a bar when set up to the action of the court. I t  does not act 
on the rights of the parties, but only affects the remedy. I t  is created 
by the Legislature and can be removed by the Legislature. This is 
certainly so where it had not run so as to become a bar. As i t  affects 
no vested rights, there is no reason for holding that it is unconstitu- 
tional. And that is the only ground we see, upon which defendants' 
contention can be sustained. 

This brings us to the consideration of his Honor's charge upon the 
statute of limitations. The question of the statute of limitations 
is a mixed question of fact.and law. And it is true, as stated by his 
Honor, if there is no dispute as to facts, then it becomes a question of 
law and the court should instruct the jury as to their verdict. But 

where there are disputed facts, as to when i t  started to run, 
(805) then it is the duty of the court to submit that question to the  

jury. I n  this case i t  depended (as to Brem & McDowell) as 
to when plaintiff first had knowledge that the engine sold it was not 
a 150 H .  P. engine. I t  was in evidence that plaintiff more than three 
years before the commencement of this action, had in  its possession a 
catalogue of the Watertown company, which tended to s h o ~  that the en- 
gine sold plaintiff was not a 150 H. P. engine. What Ward said about 
it, and other evidence which tended to show knowledge, was, at least, 
enough to make it a disputed question of fact. And this being so we 
think i t  was error in the court to instruct the jury that from all the 
evidence in  the case they should find that the statute of limitations 
had not run. We also think there was error in his charge upon the 

468 
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question of damages. Plaintiff gave in  evidence the cost of transpor- 
tation and putting down both engines. ' And defendants contend that 
under his Honor's instxctions rhe jury charged them with this ex- 
pense for both engines. If this is so, it seems to us it is clearly wrong. 
I f  plaintiff had gotten the last engine first, it would have been compelled 
to have borne this expense. Why then charge it to defendants? I f  
defendants are liable, it should only be for the expense af the defective 
engine. I t  may be the defendants were not charged for both by the 
jury. But we have examined his Honor's charge, and can nowhere 
find that they were instructed as to this matter. And as the evidence 
was allowed and they were not instructed as to it, we think i t  probable, 
indeed most likely, that the jury did charge defendants with both. We 
also think there were other errors in his Honor's charge upon the 
question of damages. It was too broad. The rule in cases like this, 
as we understand it, is to allow such damages as naturally arise from 
the false warranty, but not for everything that may result there- 
from. Ashe v. DeRosset, 50 N .  C., 301. And we cannot see (806) 
how such things as interest and insurance could have been in  
the minds of the contracting parties, or can be said to grow out of the 
breach of contract between the parties. Would not plaintiff have 
had to pay interest and insurance, whether there was a breach of this 
contract or not? And did this in  any way depend upon this contract 
between plaintiff and defendants? These and any other matters that 
could not have been in the minds of the contracting parties, and did 
not arise from the breach of warranty, should be eliminated from the 
question of damages. 

There are other exceptions in the case, which we do not think neces- 
sary to pass upon now, as they will likely not arise on a new trial. But 
for the errors pointed out we are of the opinion there should be a new 
trial. 

New Trial. 

Cited: Ricks v. S t a n d l ,  119 N .  C., 102; Rouss v. Ditmore, 122 
N. C., 778; Mfg.  Co. v. Gray, 124 N.  C., 326; Tompkins v. Cotton 
Mills, 130 N.  C., 354; Green. v. Ins. Co., 139 N .  C., 310; Hough v. 
R R., 144 N. C., 701; Mfg. Co. v. Davis, 147 N .  C., 270; Volivar v. 
Cedar Co., 152 N.  C., 35; W i n n  v. Pinch, 171 N .  C., 275; Come v. 
Fruit  Growers, ib., 571. 
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(807) 
HOWELL, OKR 8: CO. v. THE BOYD MAiXUFACTUKING COUPANY. 

Assignment of Claim-Acceptance of Draft by Surviving Partners- 
Indorsement of D ~ a f t .  

1. A surviving partner has no right to create or contract new debts binding 
upon the paitnership, except to the extent of purchasing new material and 
making new debts so far as may be necessary to work up unfinished ma- 
terial and sell the same. 

2. A surviving partner of a firm, who mas also secretary of a Go, to which 
the former was indebted, accepted a time draft drawn by himself as sec- 
retary of a Co., which indorsed it to plaintiffs "for value" and "to pay a 
debt and close up an open account." In a similar draft drawn in renewal 
of the first, other indebtedness of a Co. to plaintiffs was included so 
that the new draft was for a larger amount than was due from the firm 
to a Co. Held, that the transaction was a valid assignment to plaintiffs 
of the claim of a Co. against the firm, and plaintiffs are entitled to re- 
cover of the firm so much of the draft as equaled the amount due from 
the firm to the Co. (CLARK, J., dissents, arguendo.) 

ACTION to recover the amount expressed in  a certain draft as set 
out in the complaint, tried before Graham, J., and a jury, at March 
Term, 1895, of MECKLENBURQ. From the case on appeal tendered by 
plaintiffs and accepted by the defendant, the following facts are 
gathered : 

I n  1893, and prior to 17 August, 1893, the defendants were en- 
gaged in partnership business under the name of the Boyd Manufactur- 
ing Company and the plaintiffs were engaged in partnership business 
also, and at the same time the Hermitage Cotton Mills were engaged in  
partnership business under that name and style. The Boyd company 
was composed of A. J. Boyd, T. A. Richardson, S. H. Boyd and George 
D. Boyd. On 17 August, 1893, A. J. Boyd died. S. H. Boyd was a 
member and the manager of the Boyd company and was secretary 
and treasurer of the Hermitage company. On 17 August, 1893, the 
Boyd company was indebted to the Hermitage company on account 
in an amount about $5,500, and the Hermitage company was indebted 
to the plaintiffs about the same amount. For  this amount, S. H. Boyd, 
as treasurer and secretary of the Hermitage company, on I September, 
1893, gave to the plaintiffs three drafts for said amount, drawn on 
the Boyd company, of which he >?-as a member and manager, payable to 

the Hermitage company, and accepted the drafts and indorsed 
(808) them to the plaintiffs as secretary, etc., of the Hermitage com- 

pany. Two of the drafts have been paid by the latter company. 
The drafts were renewed one or two times and the first, when renewed, 
was for the original $1,470.92, with some new transaction included, 

470 
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amounting to $2,000, or more, on which was still due, when this action 
commenced, $1,738.54 and some interest. A11 these drafts were payable 
at  some future day, say 30, 60 or 90 days. 

S. H .  Boyd testified as plaintiffs' witness, "This draft (the one 
sued on) was indorsed to the order of Howell, Orr & Go., for value 
to  pay a debt and close up an open account due by Hermitage Cotton 
Mills to Howell, Orr & Co., and the draft was given in  part renewal 
of a former draft." 

Again he says that ('Sanders (one of the plaintiffs) on 1 September, 
1893, came to see me and brought a statement of plaintiffs' account 
against the Hermitage company, so as to get bankable paper for the ac- 
count, as the cotton season would soon open and he wanted to get his ac- 
count into shape. . . . I did not accept the said drafts on account of 
the said indebtedness to the Hermitage Mills though the Boyd company 
was indebted to the Hermitage company at the time. I accepted the 
draft in order to give Sanders a paper he could use on my own responsi- 
bility without consultation with any others." 

Sanders testified: "I had been trying to get him (S. H.  Boyd) to set- 
tle our account and he promised to settle in thirty days. I told him we 
wanted our money, etc. I took the drafts." The Boyd company did some 
new business but closed up its business early in  1894. 

There was judgment for the defendant and plaintiffs appealed. 

Burwell, Walksr  & Cansler for plaintiffs. , 
Mazwell & Keerans for defendant. 

FAIRCLOTH, C. J. (after stating the facts) : At common law an 
assignment is the transferring and setting over to another of some 
right, title or interest in things in  which a third party, not a party 
to the assignment, has a concern and interest. 1 Bac. Ab., 329. And 
the term implies the relation of debtor and creditor. By  our Code all 
things in action arising out of contract are assignable. 

Upon the death of A. J. Boyd the firm of the Boyd company was 
dissolved and the survivors had no authority to create or contract new 
debts binding on the original company. I t  then became their duty 
to close out and wind up the firm business by collecting its assets and 
paying its debts and finally distributing the balance to the parties en- 
titled to it. The survivors, however, have the right to purchase new 
material and make new debts so far  as may be necessary to work up 
unfinished material and sell the same. This is for the benefit of the 
creditors and the estate itself, and this to some extent was done in 
this case. Now, what was the effect of the conduct of S. H. Boyd and 
the plaintiffs in the matter? The Boyd company was indebted by ac- 
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count to the Hermitage company and the latter was indebted to the 
plaintiffs by account, the former being dissolved by death, and the duty 
of settling its affairs devolves upon the survivors. The plaintiffs 03 

1 September, 1893, applied to the Hermitage company to have their 
account settled, stating that they wanted their money, and they received 
the drafts in question with a promise that they should be paid in 30 
days, etc. S. H. Boyd says: '(The draft was indorsed to the plaintiffs 
'for value' . . . I t  was indorsed to pay a debt and close up an 

open account due by Hermitage company to plaintiffs and the 
(810) draft was given in part renewal of a former draft." Of these 

transactions the defendant had full notice on 1 September, 1893, 
when the company was solvent, and so far  as appears is still solvent. 

To this Court it appears that something more than accommodation 
paper was intended. The demand for payment of plaintiffs' account, 
the indorsement of draft "for value" and "to pay a debt and close up 
an open account" due the plaintiffs, certainly have a significant mean- 
ing, all of which was known to the defendant. Was i t  not plain 
transferring and setting over of the account against the Boyd -corn- 
paay to the plaintiffs and thus paying a debt and closing up the ac- 
count due by the Hermitage company? I t  was simply using the account 
against the Boyd company instead of money to pay the plaintiffs. The 
case is not similar to banking operations where promptness in daily 
transactions is required, where the bank pays out its deposits upon 
checks, drafts, etc., for they owe no debt to anyone except the de- 
positors and are not liable on such paper to anyone until-they have 
accepted it. Let i t  be admitted that S. H. Boyd had no authority after 
dissolution to accept drafts and assume new obligations for the Boyd 
company, still he had authority as manager of the Hermitage company 
to use its paper and credits to discharge its debts. This is no affair of 
the defendant. I t  owed a debt and was in duty bound to pay i t  
to whomsoe~er it might belong, and here it was served with -notice 
of the true ownership. 

I t  is suggested that as the drafts drawn were payable at a future 
day they were therefore new debts. Not so, because they were upon 
the original consideration, and that fact could not affect the defeudant, 
because its debt was due and it had the privilege of paying i t  any 
day at will, regardless of a proffered indulgence by other parties. 

I f  the holder had declined the defendant could have made a 
(811) legal tender and deposit of the money and at once discharged 

its liability and stopped interest and cost. Parker v. Beas2ey, 
ante, 1. 

We are of opinion that plaintiffs are entitled to recover $1,470.92 
with interest and no more, because we cannot see certainly that any 
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balance was a debt proper against the defendant at  A. J. Boyd's 
death. His  Honor's refusal to give plaintiffs' prayer for instruction 
to the extent above indicated, was error, and this condusion makes 
i t  unnecessary to consider other exceptions. 

Reversed. 

CLARK, J. (dissenting) : The defendant, the Boyd Manufacturing 
Go., was not incorporated, but was a partnership, and was dissolved 
by the death of A. J. Boyd in  August, 1893. Subsequently thereto, 
S. H. Boyd, Secretary and Treasurer of the Hermitage Cotton Mills, 
and who was also a surviving partner in the firm known as the Boyd 
Manufacturing Go., drew a draft on the latter at  90 days, on 3 May, 
1894, in favor of the plaintiffs for $2,075.49 and attempted to accept 
the same himself as manager of the Boyd Manufacturing Go. At  
the time of the draft, the Boyd Manufacturing Co. was indebted to 
the Hermitage Cotton Xills in an amount considerably less than 
that. Before the draft fell due, the Hermitage Cotton Mills collected 
of the Boyd Manufacturing Co. the entire amount due. This is an 
action by the plaintiffs, in  whose favor the draft was drawn, to 
collect i t  over again of the drawee, on the ground that i t  paid tho 
Hermitage Cotton Mills in its own wrong. 

S. H. Boyd, surviving partner, had no authority to accept the draft 
so as to bind the Boyd Manufacturing Co., as it had been dissolved. 
The attempted acceptance was a nullity except as to S. H. Boyd 
individually, and against him a judgment has been entered up (812) 
and not appealed from. The position of the plaintiffs there- 
fore, as to the Boyd Manufacturing Company, is that of a holder of 
a draft not accepted, and the plaintiffs have by virtue of such paper 
no claim against the drawee. Their claim is valid of course against 
the drawer. 

The plaintiffs claim, however, that they are assignees of the debt 
which the Hermitage Cotton Mills company held against the Boyd 
Manufacturing Company, and therefore that the latter is still liable 
to them, notwithstanding it has paid the debt i n  full to the Hermitage 
company. 

The answer to this is that the witnes~ of the plaintiffs, who is un- 
contradicted, testifies that in f:.-t it was not an assignment and wos 
not intended to be, but was merely .('accommcdation paper." Another 
witness for plaintiffs, L. W. Sanders, testifies! "We received these papers 
as the acceptances of the Hermitage company and the Boyd Manu- 
facturing Company and as bankable paper." It could not therefore 
have been an assignment of a claim. The evidence is uncontradicted 
that in point of fact there was no assignment of the debt, and the claim 
of the plaintiffs against the Boyd Manufacturing Company is simply 
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that of the holder of an unaccepted draft, since the attempted accept- 
ance by an unauthorized surviving partner is a nullity. Kahnweiler 
v. Anderson, 78 N .  C., 133. 

I t  is contended, however, that such paper may be treated as an 
assignment of the debt, though not so intended between the parties 
at  the time. The question is a very important one, affecting materially 
the course of dealings in  commercial paper, and the following prin- 
ciple seems well settled. To make an order operate as an assignment, 
it must be upon a particular fund; it is not enough that i t  is d r a m  
upon a debtor. 83 Me., 242, and numerous cases and other author- 

ities there cited. See also 90 Cal., 297, and 21 Am. St., 456. 
(813) Besides, an unaccepted draft or check is never held to be a 

claim against the drawee in the nature of an assignment of 
the debt, unless it was due at the time when presented and the drawee 
at that time had funds in his hands due the drawer. This has twice 
been recently held by this Court, M a r ~ i n e r  v. h ~ m b e r  Co., 113 N .  C., 
52; Hazves v. Blackwell, 107 N.  C., 196; Bank v. Shuler, 120 U.  S., 
511. When this paper fell due, the drawee had no funds in hand due 
the drawer, and was not indebted to it, having paid to it, or on its 
sight drafts, the full amount due. I t  is true there had been a former 
draft on the Boyd Manufacturing Company in favor of the plaintiffs, 
but the plaintiffs had taken in its stead a new draft at  ninety days. 
This was notice to the Boyd Manufacturing Company that the plain- 
tiffs held no claim against i t  which could be presented till the end of 
ninety days, and it could not till the maturity and presentation of 
the check lock up the drawer's debt, and refuse to pay the drawer or 
its sight drafts the amount due, unless it had accepted the drawer's 
time draft, which it was disabled in law to do. I t  is this which dis- 
tinguishes this case from B r e m  v. f70vington, 104 N.  c . ,  589. The 
ninety days draft, unaccepted, was not a lien on the funds of the drawer 
in  the hands of the drawee, but was simply a request to the Boyd 
Manufacturing Company to pay the plaintiffs $2,075.29 at  the end of 
that time, and this (in the absence of the uncontradicted evidence that i t  
was not an assignment at all) would llave been an assignment of what- 
ever funds the drawer had in the hands of the drawee at  the maturity 
of the draft. The plaintiff doubtless would not have taken such paper, 
but i t  is certain that i t  was relying, not upon an assignment, but upon 
the acceptance of the Boyd Manufacturing Company, which, unfortu- 
nately for it, was a nullity. The claim that it is an assignment is a 

second thought, which was only conceived when the bankable 
(814) paper, the plaintiffs thought they were taking, proved worth- 

less as to the drawee, because of the invalidity of an accept- 
ance by a member of an extinct partnership to bind it. Even if it 
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had been an assignment, by the terms of the paper itself and on its face, 
it was an assignment which ( in  the absence of an acceptance) was 
not to take effect till ninety days from May 3, at which time there 
was no debt due the Hermitage company on which it could take effect. 
Though the drawee had notice of the assignment, it had notice too 
that i t  was not payable for ninety days, and in the meantime it had 
notice also of drafts payable at sight, or by the creditor's own demand, 
which i t  could not refuse to pay. I t  could not pay both, and not hav- 
ing accepted the time draft, it had no ground to refuse payment of 
the sight drafts. Wherein is the advantage or effect of the acceptance 
of a time draft if mere notice of i t  to the drawee, without acceptance 
by him, is a lien on the funds of the drawer in the hands of the drawee 
so that the latter cannot, except at  his own peril (as i n  this case) pay 
the drawer himself or his sight drafts prior to the date when the un- 
accepted draft shall fall due. 

CHIPPEWA VALLEY BANK v. NATIONAL BANK OF ASHEVILLE. 

Negotiable Imtrumenis-Born Fide Purchaser-Agreememts Between 
Drawer and Payee of Negotiable Paper Not Binding on Owner for 
Value and Without Notice. 

1. The fact that the maker of certain notes, by an arrangement with payee, 
had at different times drawn on the latter, at maturity of some of the 
notes, for such part as he was unable to pay, and that the drafts so 
drawn had passed through plaintiff's hands, was not suficient to charge 
plaintiff with notice of a similar arrangement respecting notes by the 
same maker to the same payee, which the plaintiff had acquired before 
maturity, without actual notice of any equities against it. 

2. In the taking of a deposition, interroqatories are not required to be in 
writing, and when there is nothing to indicate that the deposition does 
not contain the whole of the deponent's testimony or that it was not 
written down at the time and in the presence of the witness, a motion 
to quash should be refused. 

ACTION, tried before Mcfver, J., and a jury, at March Term, 1894, 
of BUNCOMBE. There was judgment for plaintiff and defendant ap- 
pealed. The facts appear in the opinion of Associate Justice Clark. 

J .  H. Merrimon for plaintiff. 
W .  W .  Jones and F. A. Sondley for defendant. 
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CLARK, J. The defendant bank having for collection a note which 
was sent to it by plaintiff, who had acquired it as assignee for value 
and before maturity, accepted of the maker part payment and a draft at 
60 days, drawn by the maker on the payee, and sent its own check 
for the full amount of the note to the plaintiff, the holder of the note. 

The said draft not being accepted, the defendant stopped pay- 
(816) ment of its check, and this action is brought by the plaintiff to 

recover the amount of the same. The defendant introduced 
evidence that there was an agreement between the maker and the 
payee that when the notes of the former to the latter became due 
and were presented for payment, if the maker was not in funds he 
might pay what he could and draw back on the payee for the differ- 
ence; that this had occurred several times and the notes had always been 
forwarded to defendant for collection by the plaintiff bank and the 
remittances made through the same agency, and the defendant contended 
that this fixed the plaintiff bank with notice of the agreement. The 
testimony of the cashier of the plaintiff bank, which is uncontradicted, 
is that the plaintiff took the note for value, before maturity, and 
without notice of any equity; that i t  mas not the agent of the payee 
but the purchaser for value, and had no knowledge or notice whatever 
of any agreement between payee and maker of the kind alleged by 
the defendant. His  Honor upon the evidence properly instructed the 
jury to return a verdict for plaintiff. The fact that the plaintiff bank 
had several times forwarded notes against the maker for coIlection 
to the defendant bank and that drafts drawn by the maker against 
the payee had thereafter passed through the two banks, even if known 
to plaintiff bank to have been in renewal or indulgence of part of 
said notes (which is not shown), was not of itself notice in law to the 
plaintiff that theye was such agreement as to this note. Actual notice 
of such agreement is negatived, and is not fixed with constructive 
notice by the course of dealing between parties transmitting or col- 
lecting through its bank that the promissory note of the maker, who 
had often given counter-drafts on the payee, was given on the agree- 

ment that he has that standing privilege and is always to have 
(817) a similar indulgence. 

The motion to quash the deposition was properly refused. 
The interrogatories were verbal and are not required to be in writ- 
ing. There is nothing to indicate that the paper does not contain 
the whole of the deposition, or that it was not written down at the 
time i n  the presence of the witness. The only evidence on the point 
is the certificate of the commissioner, which certainly does not sustain 
the exception. 

No Error. 
476 
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LAURA S. JOKES v. CITY O F  ASHEVILLE. 

Action for Damages-Condemnation, of Land for Municipal Purposes 
-Parties-Intervention i n  Suit-Practice. 

1. A person only interested in the subject matter of the litigation but whose 
interest mill not be affected by the result, is not entitled as a matter of 
right to intervene in an action; if interested jointly mith either plaintiff 
or defendant in the subject of litigation, and the result will affect his in- 
terests, he may, as a matter of right, intervene. 

2. Where one is entitled, as a matter of right, to intervene in a suit and ap- 
plies for leave to do so, it is error to proceed with the case until the 
question of such right is determined. 

ACTION by Laura E. Jones against the City of Asheville, to recover 
damages for injury to her property and for a man,damus to compel the 
City of Asheville to pay to her the amount theretofore assessed as the 
value of her land appropriated by the city. The facts are fully stated 
in the opinion of Associate Justice E'urches. 

C.  M. Stedman for J ,  iM. Campbell (appellant). (818) 
W. W .  Joaes, B. A. Sondley and J .  H .  Merrimon contra. 

FURCHES, J. The plaintiff and J .  M. Campbell are the owners of 
a house and lot in  the city of d s h e d l e ,  the plaintiff owning a life 
c1itatc therein and Campbell owning the remainder in fee simple. Ti, 
1898 the defendant city acting in accordance mith the provisions of its 
charter and in the exercise of its right of eminent domain, for the 
pnrpose of widening the streets of the city of Asheville, took and appro- 
priated a part of the lot above mentioned, belonging to the plaintiff 
a d  the mid J. 26. Campbell. Some time after the appropriation 
of the property above mentioned, the damage to said lot was assessed 
i l l  the m m e  of thz plaintiff, reported to the commissioners as the 12nv 
p r x  lded, and by them ratified and affirmed. This report assessed tbr, 
dnrn:p a1 $875, but before i t  was paid Campbell put i n  a claim fo? 
his part, as he alleged, of the $875 and forbade the defendant city 
paying it to the plaintiff. And under this condition of things the 
city refused to pay and the plaintiff brought this action. And at 
December Term, 1892, the plaintiff filed her complaint, and some time 
in March, 1893, the defendant filed an answer, in  which i t  set up 
the fact that Campbell was the owner of the reversion and Mrs. Jones 
the owner of the life estate in  said lot. And asking that Campbell 
be made a party defendant and the matter adjusted. But it does 
not appear that any steps were taken to make Campbell a party, until 
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August Term, 1893, when he appeared in court by his attorneys and 
asked to be made a party defendant, and that he be allowed to file 
an answer and set up his claim to a part of the $8'75. Before this, 
the plaintiff Jones and the defendant city had agreed upon a judg- 
ment, but the same had not been signed and filed. The court refused 
the motion of Campbell to be allowed to make himself a party de- 

fendant and to file his answer, and Campbell appealed. 
(819) I t  appears in  the facts found by the court that the plaintiff 

had requested Campbell, before she commenced her action, to 
join her in  trying to get pay for their property. And he declined 
to do so, saying that his interest in the property did not commence 
after her life estate ended, and he would have nothing to do with i t  
till then. And it seems that the court below thought this was not 
very nice treatment, on the part of Campbell, to refuse to assist her, 
until she was about ready to get the money and then come in  and 
claim a part of it. And the court, it would seem, was holding him 
to what he had said. But i t  is not denied that Campbell is the owner 
in fee of the remainder after the plaintiff's life estate. I n  fact it is  
so found by the court, I t  is not denied that the City of Asheville, 
in the proper exercise of its right of eminent domain, had taken a 
part of the property and endamaged the same to the amount of $875. 
I n  fact, this is admitted, and these facts present the question of law 
whether Campbell is not entitled to a part of the money, now in the 
hands of the City of Asheville, arising out of this damage. And, if 
so, whether he is not entitled as a matter of law to be made a party 
to this action. 

The rule seems to be that a party, only interested in the subject 
matter of litigation, is not entitled as a matter of right to intervene. 
Colgrove v. Koonce, 76 N .  C., 363; Wade v. Saunders, 70 N. C., 270. 
But where a party is interested in the action jointly with either plain- 
tiff or defendant in  the subject of litigation, such party may claim 
to intervene as a matter of right. Lytle v. Burgin, 82 I?. C., 301. Such 
a party as this is considered a necessary party to a complete determina- 

tion and settlement of the litigation. Colgrove v. Koonce, supra. 
(820) Where a party may intervene as a matter of right and his ap- 

plication to do so is  refused by the court, he has the right to  
appeal. Rollins v. Rollins, 76 N .  C., 264. Where one may intervene 
as a matter of right, it is error in the court to proceed with the case, 
after application is made, until the question of such right is settled. 
Renthly v. Branch, 84 N. C., 202. 

Therefore, we are of the opinion that the appellant Campbell was 
entitled to intervene as a matter of right, and that having this right 
he had the right to appeal to this Court, when this right to intervene 
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was denied him. And the court should not have proceeded to judg- 
ment, after the application was made, until that question was settled. 
We are not called upon in  this appeal to pass upon the relative rights 
of the plaintiff Jones and the appellant Campbell, and me do not do 
so. We only say that it appears that they are jointly interested in 
this fund. But in  what proportion we do not undertake to say. That 
is left to be determined hereafter, taking into consideration the nature 
and character of the damage, as to how it affects the value of the 
life estate, and also as to what damage it has been to the remainder 
i n  fee. There is error and the case is remanded with directions to allow 
the appellant Campbell to intervene and set up his defence, and that 
the case then be proceeded with according to law. 

Error. 

Avery, J., did not sit. 

Ci ted:  B y r d  v. B y r d ,  117 N.  C., 5 2 5 ;  T h o m p s o n  v .  Rospigliosi, 
162 N. C., 164. 

W. A. BLACKBURS AND W I F E  v. T H E  ST. PAUL F I R E  AND MARINE 
INSURANCE COMPAKY. 

Act ion  o n  Insurance Policy-Fire Insurance-Assignment of Pol icy  
-Assent of C o m p a n y  to  Assignment-Estoppel-Fraudulent Burn-  
ing-Evidence-Exception t o  Charge, W h e n  Taken-Practice-Nar- 
ried W o m a n .  

1. The Trial Judge has authority to order the consolidation of several actions 
brought on concurrent policies of insurance on the same property. 

2. Where, in an action on fire insurance policies, the defence was that the 
property was fraudulently burned by the insured, it  was error to charge 
that  such burning must be proved beyond a reasonable doubt; only a 
preponderance of test~mony is required. 

3. An exception to the charge to the jury, if made for the first time in the 
statement of case on appeal, is in time. 

4. An assignment of a fire policy by a feme covert, without the consent of her 
husband, and t o  one having no interest in the property, is valid when it  
was assented to by the agent of the insurer and was not procured by 
false representations or suppression of facts. In  such case, the defen- 
dant  is estopped to deny the validity of the assignment. 

ACTION, tried before McIver ,  J., and a jury, at  March Term, 1395, of 
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BUNCOMBE, for the recovery upon a policy of fire insurance issued to 
Cynthia A. Blackburn, which by the consent of the defendant's agent, 
indorsed on the back, had been assigned to W. A. Blackburn, before 
the destruction of the property. The defendant, after formerly deny- 
ing portions of the complaint, for further defence alleged: 

"That the defendant is informed and believes that Geo. N. Black- 
burn, the father of the plaintiff, and William Blackburn, the plaintiff, 
and Cynthia A. Blackburn unlawfully conspired, confederated, and 

agreed together, to burn the hotel described in plaintiffs' com- 
(822) plaint, and in  pursuance of said conspiracy and of his own 

wicked purpose and intent to defraud the defendant company 
the said plaintiff William A. Blackburn unlawfully and willfully 
burned or caused to be burned the hotel described in plaintiff's com- 
plaint." 

And for further defence the defendant company alleged: 
"That it is informed and believes that the plaintiff had no interest 

in the property described in  the complaint at the date of the alleged 
assignment of said policy or at the time of the burning of the afore- 
said property, or' at  the time of the commencement of this action." 

When the case came on for trial it mas by order of the judge, and 
by consent of counsel for both parties, consolidated with several other 
actions against other defendants whose policies were concurrent and 
covered the same property. 

The 8th and 9th i s s ~ ~ e s  referred to in  the opinion were as follows: 
8. Did plaintiffs agree, conspire and confederate together to burn 

the hotel and furniture? 
9. Did W. A. Blackburn willfully burn or cause to be burned the 

hotel and furniture described in  the complaint? 
Both of the said issues were answered in  the negative. 
I n  reference to issues, the jury also found that Cynthia A. Black- 

burn was the owner of the hotel at the date of the policy and at the 
time of the fire, and that W. A. Blackburn was the owner of the policy 
of insurance at the time of the fire. 

The defendants' counsel asked for the following instructions : 
1. That William A. Blackburn cannot recover for the loss of the 

hotel if he was not owner of the hotel at the time of fire. 
(823) 2. That Cynthia A. Blackburn cannot recover for the loss 

of the hotel if she was not the owner of the policies of in -  
surance at  the time of the fire, as a union of subject matter of in- 
surance and policies of insurance in  the same person is necessary to a 
recovery. 

His  Honor charged as to the 8th issue as follows: "That the law 
presumes a wrong in no man and so the law presumes that plaintiffs 
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did not conspire together, and the burden is  upon the defendants who 
make the charge to establish it by a preponderance of evidence. I f  
defendants fail to do so you should answer this issue, 'NO.' If you 
find the facts and circumstances relied upon to establish the alleged 
conspiracy, existed, still if you find there is a reasonable hypothesis 
consistent with the innocence of the plaintiffs, you should respond 
'No' to the issue. You are not to infer that the plaintiffs conspired 
together to burn the hotel and furniture because t h e  facts are-con- 
sistent with the charge. The fact must be inconsistent with his 
innocence." 

His  Honor further charged the jury as to the 9th issue: "That the 
same rule of law prevails. The burden is upon the defendants to 
establish the affirmative of this issue by a preponderance of evidence, 
and if they fail to do so, you should respond 'No' to the issue. You 
are not to infer that the plaintiff, W. A. Blackburn, willfully burned 
the hotel and furniture because the facts and circumstances relied 
upon to establish the truth of the charge are consistent with it. The 
facts and circumstances must be inconsistent with his innocence." 

The defendants took no exception to this charge upon the trial but 
in their statement of case on appeal they said: "To this charge de- 
fendants excepted." 

When the jury returned their verdict to the court the de- (824) 
fendants moved for judgment thereon in fa~vor of all the cotn- 
panies except the Orient Insurance Company, on the ground that 
the verdict disclosed that the hotel, for the loss of which plaintiffs 
were seeking recovery, was owned by Cynthia A. Blackburn at date of 
loss; and the policies were owned by William A. Blackburn at  the 
date of loss; the defendants insisting that there must be a union of 
the subject matter of insurance and the policies of insurance in the 
same person to entitle either to recover, while the verdict showed that 
one plaintiff owned the property and the other the policies of insur- 
ance at  date of loss. 

This motion was overruled and the defendants excepted. Defend- 
ants then moved for a new trial for the refusal of the court to give the 
instructions prayed by them, and for the errors i n  charge as given. 
This motion was overruled by the court and the defendants excepted. 

The judgment was then rendered by the court in  favor of the 
plaintiffs upon the findings of the jury, and the defendants excepted 
and appealed. 

J. H. Merrimon, C. M. Stedman and Moore & Moore, for plainti fs .  
M. E. Carter and Fry & Newby for defendant. 

CLARK, J. The consolidation of the five actions upon. concurrent 
4x1 
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policies of insurance on the same property was consented to, but if 
i t  had not been the judge had authority to so order, as there might 
properly have been only one action brought. Pretzfelder v. Ins. Co., 
ante, 491. 

The charge of the court upon the 8th and 9th issues is not entirely 
clear, but it in  effect amounts to an instruction that the defendants 
must show the conspiracy between the plaintiffs to burn and also the 

burning by W. A. Blackburn "beyond a reasonable doubt," for 
(825) the court instructed the jury that there was a presumption of 

innocence and that they must find "that there mas no reasonable 
hypothesis consistent with the innocence of the plaintiffs" and that 
i t  is not sufficient "that the facts and circumstances relied upon to es- 
tablish the truth of the charge are consistent with it. They must be 
inconsistent with his innocence." This is not the correct rule in civil 
actions which have nothing to do with guilt and innocence. The burden 
was upon the defendants as to these two issues to prove their allegations, 
by the preponderance of the evidence, but not beyond a reasonable 
doubt. I t  is true that authorities in  other states are conflicting, but 
this is the general rule in  civil actions and our courts have seen no 
reason to depart from it. Kincade v. Bradshaw, 10 N. C., 63 ; Barfield 
v. Brit t ,  47 N.  C., 41; Outlaw v. Hurdle, 46 N .  C., 150. Both reason 
and the weight of authority, especially the later cases, sustain the prop- 
osition, that "in an action on a policy of insurance against fire, 
when the defendant pleads that the property was fraudulently burned 
by the plaintiff the defendant is not bound to prove such defence be- 
yond a reasonable doubt." Blaeser v. Ins.  Co., 19 Am. Rep., 747; 
Elliott v. V a n  Buren, 20 d m .  Rep., 668; Jones v. Greeves, ib., 752; 
Ins.  Co. v. Johmon, 21 Am. Rep., 223; Kane v. Ins. Co., 23 Am. Rep., 
239, citing Stevens on Evidence, Art. 94, p. 115; Ins. Co. 2;. Berry,  
8 Kan., 159; Munson v. Atwood, 30 Conn., 102; Wightman v. Ins.  
Co., 8 La., A., 442; Marshall v. Ins. Co., 43 Mo., 586; Rothschild c. 
Ins. Co., 62 Mo., 356; Huchberger v. Ins. Co., 4 Bissell, 262; Sibley 
v. Ins.  Co., 9 Bisseli, 31; Ins.  Co. 21. ITsaw, 112 Pa. St., 80; Ins. Co. 
v. Jachnichen, 110 Ind., 59; Mack v. Ins. Co., 4 Fed., 59; Scott v. Ins. 
Co., (by Dillon, J . )  ; 1 Dillon C. C., 105; Schmidt v.  Ins. GO., 1 Gray 

529; Ellis v. Buzzell, 60 Me., 209; Ins. Co. v. Wilson, 7 Wis., 
(826) 169; Matthews v. Huntley, 9 N.  H., 150; Simmons v. Ins. Co., 

8 W. Va., 474; 1 Or. Ev., sec. 13a, note; 2 Greenleaf Ev., sec. 408, 
note b ;  Wharton Ev., sec. 1246; 1 May on Ins., sec. 583; Biddle Ins., 
443; Wood Ins., sec. 101. 

The defendants took no exception to the charge at the time, but 
in  making out their statement of case on appeal they specifically ex- 
cepted to the charge in this particular. This is in sufficient time for 
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exceptions to the charge though not as to any other matters. Lowe u. 
Elliott,  107 N.  C., 718, and other cases cited in Clark's Code (2d Ed.), 
p. 383, and Tillett v. R. R., post, 937. 

I f  the assignment of the policy by Cynthia A. Blackburn was de- 
fective because her husband did not join therein, she and her husband 
being parties to the action, the defendants cannot complain, but tak- 
ing the assignment as sufficient as to its execution, the defendants are 
estopped, for through their agents they assented to the assignment 
being made and there ie neither allegation nor proof that there was 
any suppression of the facts or that said agents were misled or de- 
ceived in  assenting thereto. I t  would be a fraud on the plaintiffs if 
the defendants could assent to the assignment, lull the assignee and 
assignor into a belief that the property was protected by the insurance 
and continue to receive the premiums, yet, when there is a loss by 
fire, could assert that they had been released from liability by an as- 
signment which by their assent duly indorsed on the policy they had 
agreed might be made and which was relied on by the plaintiffs. I t  
is very certain that if the defendants had not indorsed their assent 
the assignment would not have been made; else, why the care taken 
to lsrocure such assent to be indorsed? I t  is true that the rule is  that 
a policy of insurance against fire is not valid if taken out by, or if 
assigned to, one who has no interest in the property insured. 
But here the defendants agreed that the plaintiffs might ex- (827) 
ecute this assignment; it is not alleged that the companies had 
any representations made to them in order to procure their assent; 
that the assignee had an interest in  the property and they were not 
incapacitated to give a valid and binding assent. That, under such 
circumstances, the assignment is valid and binding on the companies 
is held in  Ins. Co. v. FZack, 56 Am. Dec., 748, and is noticed in Bibend 
v. Ins. Qo., 30 Cal., 78, where it is held that an assignment of this 
character is regarded in the light of a transfer of the right to receive 
the money thatmight become due upon the happening of a loss. Ferti- 
lizer Co. v. Reams, 105 N.  C., 283, 295. 

As the error only affects the verdict upon the 8th and 9th issues, 
a new trial is granted only as to them, the' judgment being affirmed 
in  all other respects. Burton v. R. R., 84 N.  C., 192, 201. Tz'llett v. 
R. R., 115 N. C., 662. 

New Trial. 

Cited: S .  c., 117 N.  C., 532; Bernhardt 1;. Brown, 118 N .  C., 709; 
Sydnor v. Byrd,  119 N.  C., 487; S .  v. Harris, 120 N.  C., 579; S. v. 
Melton, ib., 596; Strother v. R. R., 123 N. C., 200; S .  v. Pierce, ib., 
749; Benton v. Collins, 125 N. C.,  90; Ins. Co. v. R. R., 179 N. C., 
259; Lasley v. Scales, ib., 581. 
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(828) 
FIRST NATIONAL BAR'K OF SPRINGFIELD v. T H E  ASHEVILLE FUR- 

NITURE AND LUMBER COMPANY. 

Corporations-Authority of Manager-Sale of Property Resulting an 
Discontinuance of Business-Payment of Debts-Directors' M e ~ t i n g  
-Validity. 

1. However broad may be the general power of the manager of a corporation 
to conduct its manufacturing business, i t  cannot extend to a transaction 
which virtually results in a discontinuance of its business. 

2. Where the treasurer and general manager of a corporation engaged in the 
manufacture of furniture, had general charge of its business, with power 
to sell goods, purchase material, borrow money and pay debts, being 
pressed with demands for the payment of its debts and threatened with 
attachment proceedings, agreed with certain corporate creditors upon 
the value of the entire stock of furniture and a large quantity of lumber 
belonging to the corporation and turned it  over to  them to be applied on 
the company's debt to them, some of which were not due:  Held, that 
such transaction was void as  being ultra 2;ires. 

3. An instruction by the directors of a corporation engaged in the manufacture 
of furniture, to their general manager, to sell the furniture on hand and 
"apply the proceeds to  the payment of the debts" in this State, was not 
an authority on him to dispose of the entire stock, together with a large 
quantity of raw material, a s  a part payment on certain debts of the 
company, some of which were not due. 

4. To make the proceedings of a meeting of directors of a corporation regular 
it  must be a t  a stated time provided for in the charter or by-laws or 
held after notice to all of the directors. 

5. The acts of a majority of directors of a corporation held a t  an unusual 
time and place, without notice to  all of the directors, a re  not valid. 

6. Where it appears that a majority of directors of a corporation met a t  an 
unusual time and place of holding meetings, and no record of the meeting 
is produced or alleged to exist, one who attempts to  show that  the cor- 
poration by the acts of such meeting ratified the unauthorized act of its 
agent, must prove that the meeting was regular and that  all  the directors 
had actual notice thereof. 

ACTION, t r i ed  before Armfield, J., and  a jury, at August  Term, 1803, 
of BUNCO~LBE. T h e r e  was  judgment on a verdict f o r  defendant, and  
plaintiff appealed. T h e  facts  appear  i n  the opinion of Associate 
Justice Montgomery. 

P. A.  Sondley and Moore & Moore for plainti f .  
I'V. W .  Jones, C.  M. Stedman and M.  E. Carter for defendant. 
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MONTGOJ.IERY, J. The plaintiff, at the time of commencing (829) 
its actions ( afterwards consolidated and tried as one against 
the defendant, a corporation) issued and levied attachments upon 
certain real and personal property which i t  alleged belonged to 
the defendant. The National Bank of Asheville, the Battery Park 
Bank and the Western Carolina Bank, the appellees, intervene and 
vlaim the personal property attached by virtue of an alleged purchase 
by them from the defendant on 4 November, 1891, twenty days before 
the attachment was levied. The only matter for our decision is 
whether that sale and purchase constituted a valid transaction and 
passed the title to the p~oper ty  to the intervenors. The intervenors, 
having to show hy preponderance of testimony their title to the pro- 
perty took upon themselves that burden and attempted to show a valid 
sale to them, at  a fair price, by an agent of the defendant. The ver- 
dict of the jury establishes the sufficiency of the price agreed on as 
a fa i r  one and there is no contention over that matter. I t  is agmitted 
by all parties that the property which the intervenors claim under the 
alleged sale embraces the entire stock of manufactured goods (furniture) 
which the defendant had on hand, a t  the time of the sale, valued at about 
$19,000, and also a lot of flooring valued at  about $3,000. W. W. 
Avery, the defendant's agent, who made the alleged sale to the inter- 
venors, testified that he got a full price for it, but explains that the 
intervenors were creditors of the defendant, some of the debts not be- 
ing due at the time of the sale, and that they took the property a t  
the price agreed on, $22,081.11, "as a payment on their debts." The 
witness Avery in  writing to the secretary of the defendant corporation, 
two days after the alleged sale, made the follotving statement of the 
transaction : 

(830) 

ASHEVILLE, N. C., 6 Nov., 1891. 
MR. WM. EDAIINSTON, Knoxville, Tenn. 

Dear Sir: As telegraphed you last night, the three banks here, act- 
ing together, attached for the overdue debts due them. But they have 
not sued us individually and I do not think they will, if we can make 
the property pay them out. They mere all cocked and primed for 
me when I went up yesterday afternoon to meet them at five o'clock, 
had all the papers issued and ready to serve. I wanted to get some 
time but they would not consent to give me any, as they seemed to be 
afraid some other creditor mould come down on us and get the drop 
on us before they did. They were going to attach everything we had, 
and I knew if they did so and got all our property into the hands 
of a receiver, i t  would be sacrificed to such an extent that i t  would 
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never come anywhere near paying our debts, as all of the creditorb 
of the concern would be treated alike by the receiver, there would be 
a great deal of paper left unpaid with our personal indorsement on it, 
and on this paper we would be sued and none of us ever get out from 
under the load of debts and judgments that would be piled up against us. 
So, I asked them if they would be willing to take our furniture and 
lumber as a payment on the paper which they held against us and on 
which we were individually indorsed, and give us an opportunity to 
sell it for them and get as much out of it to pay on these papers as we 
could. After consulting some time they agreed to do this and I made 
the sale to them, as i t  was the only thing left J o r  me to do, and seemed 
to be the best thing I could do for all of us . . . . ; but they still in- 
sisted upon attaching our real estate and other property for the over- 
due debts, in  order, as they said, to make themselves secure. This they 
did yesterday afternoon and our factory is now in the hands of the 

sheriff. To-day they seem to feel that their debts against us 
(831) are secure, and, while I do not know positively, I think they 

will be inclined to let us work it out, if we feel so disposed, 
and make the property pay them as much as we can of their debts; 
but they have come down on us so suddenly and unexpectedly that I 
have no confidence left in any of them. . . . . ,7 

The question now arises, did W. W. Avery have authority to dispose 
of the property in the manner in  which he did? As to his general 
powers, he was the treasurer of the company and he testified that he 
"sold all the furniture manufactured at  the works of the company," 
and '(used the proceeds of sale for the benefit of the company in carry- 
ing on its general business"; that "it was agreed that he should stay 
at  Asheville and run the business; that from the formation of defen- 
dant company he had charge of it, managed it, sold its furniture, bor- 
rowed money for it and paid its debts'!; that he had done {his "for 
two years and up to the date when the furniture in question was sold 
to the intervenors without any objection from the directors or stock- 
holders of corporation, but with their full knowledge and consent, and 
that he managed all the affairs of the company." And i t  is also con- 
tended for the intervenors that .if the alleged sale by Avery was out- 
side the scope of his general powers, described as above, his conduct 
was nevertheless authorized by the directors of the defendant corpora- 
tion, who afterwards met a t  Cincinnati and "talked over informally 
the business of the company; that i t  owed a large amount of debts and 
that the directors would have to make some arrangements to meet them 
as they became due, which would be at  an early day." The particular 
authority thus given him is then stated by the witness : "They all agreed 
and so instructed me to come back to North Carolina, sell the furniture 
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we then had on hand and apply the proceeds to the payment (832) 
of the company's debts here with a view of removing the plant 
to Lenoir City, Tenn." 

We think that the agent Avery, transcended his powers as claimed 
for himself by his own testimony when he attempted to make such a 
disposition of the property of the corporation as this transaction dis- 
closes, and therefore that no title to the property passed to the inter- 
venors in  the attempted sale. Avery claimed, and the testimony shows, 
that he had very large powers in the active management for which the 
company was organized, the manufacture and sale of furniture, but 
we cannot find from a reading of the whole testimony that the company 
ever entrusted him with the power to do what he attempted to do i n  
the transaction above set forth. His agency concerned the running 
and continuation of the business. By this act he practically put an  
end to it. Under his powers he was to sell the product of the defendant 
manufacturing company, purchase material for its use, borrow money 
and pay its debts. H e  was not authorized to take the entire stock of 
furniture and also a large quantity of lumber, agree upon a value for 
i t  with certain of the creditors of the corporation, turn the property 
over to them and have the value placed upon its indebtedness, some of 
which was not due, as a credit. Which thing he did. At the time of 
the attempted sale the agent gave to the preferred creditors (the inter- 
venors) information concerning the company's matters, .showing its 
large indebtedness and its inability to pay the same, which resulted 
in  the immediate action of the creditors, the intervenors, by attachment 
of the other property of the defendant, and thereby closing up the 
business of the company. However broad may be the general power 
of an agent to conduct the business of a manufacturing corporation, it 
cannot, in reason, be extended to cover such a transaction as the one 
which the agent in  this matter attempted to perform. Neither 
were the special instructions which Avery claims were given to (833) 
him by the directors a t  Cincinnati, such as to confer upon him 
the power which he exercised in  the attempted sale to the banks, the 
intervenors. He says he was authorized to. sell the furniture which 
was then in  hand and "apply the proceeds of sale to the payment of 
the debts here" (in North Carolina). This did not empower him to 
dispose of the entire stock and also of some $3,000 worth of unmanu- 
factured material as a part payment on debts to certain of defendant's 
creditors, some of which were not due. I t  therefore follows that Avery 
had neither general nor special authority to transfer to the intervenors 
the property in  dispute, and that because of his want of authority 
to do so, they took no title thereto. Owing to the unusual and extra- 
ordinary disposition of the property of the defendant corporation which 
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the agent was attempting to make, the other parties to the transaction 
(the interrenors) were put on their guard, and they should hare been 
pakticularly careful to find out the agent's power; more especially as 
in the matter he was attempting to relieve himself of personal liability 
on account of his indorsement of the notes which the banks held against 
the company. There was certainly enough in this transaction to have 
excited suspicion of lack of authority of the agent, and they should 
have clearly scrutinized his powers. Therefore i t  follows that in his 
Honor's refusal to instruct the jury, as he was requested to do by the 
plaintiff, that there was "no competent evidence that W. F. Avery 
had authority to sell the furniture as attempted in this case," there 
was error and or, account of this error there must be a new trial. 

But the intervenors contend that if ,4very did transcend his powers, 
yet his action was afterwards ratified by defendant corporation, and 
by this ratification any defect in their title to the property, if there 

mas any, was cured. Certainly the defendant could. have rati- 
(834) fied the acts of its agent and by so doing make valid an act which 

without such ratification would have been invalid. But, in seek- 
ing to cure such a defect in  the act of their agent and alleging that 
the ratification took place at a meeting of the directors, it must be 
first shown that the meeting was a legal one. I t  is said that the alleged 
ratification was made at the Glen Rock HoteI in Asheville. The in- 
tervenors' evidence in  regard to that meeting is as follorvs: Avery 
said, "I think there was a notice given of the meeting of the company 
at Glen Rock Hotel, am not sure of that, however. The Glen Rock 
Hotel was not the usual place of the meeting of the company, but was 
the most convenient place inasmuch as two of the directors were al- 
ready there. The meeting at  this hotel was regularly organized at 
the suggestion of Carter, and the sale of the furniture to the banks 
was discussed and approved by the meeting." Carter's testimony con- 
cerning this meeting, was as follows: "The directors of defendant com- 
pany met at  Glen Rock Hotel in  Asheville; the meeting was organized 
by the president and secretary, with a majority of the directors pres- 
ent. I explained to them; as attorney of the company, the sale of the 
furniture made to the banks; all of the directors in  the meeting ap- 
proved of the sale. Avery held the stock of the Tennessee company of 
about $100,000, which they said they wished to transfer to the banks 
in  liquidation of the company's indebtedness to the banks. After the 
meeting was informed of this sale of the furniture to the banks they 
directed Avery to destroy that stock, which he did by tearing it up 
in my presence. I do not know that there was any previous notice 
of the Glen Rock Hotel meeting given to the directors of the company." 
The testimony shows that the board of directors of defendant company 
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consisted of five members, Avery being one of them, and that he and 
two others were present at this meeting. Here then were three 
out of five directors at an unusual place and time for holding (835) 
the meetings of the company, without notice to the other directors, 
so fa r  as appears from the testimony. Was such an assemblage a 
meeting of the corporation in  any legal sense? We cannot think so. 
"Unless the meeting is one that assembles at stated times, pursuant 
to some provision in the constitution or bylaws, i t  must be duly notified 
to all the directors. For even if a majority of a total number of direc- 
tors were present and the vote is unanimous, so that the votes of 
the absentees could not have changed the result, i t  does not follow 
that those actually present would not have voted differently, had 
they heard what the absentees, if present, might have said. To make 
the proceedings regular, all should have had an opportunity to be 
present and take part in them." Taylor Corporations, see. 260. And 
even though it be taken as true that the usual presumption in  favor 
of regularity applies to the directors' meetings, and that the burden 
of proof to show a want of due notice of the meetings is on the party 
impeaching the regularity, yet we think the presumption was rebutted 
by the admission of the intervenors that the assemblage of a majority 
of the directors was at  an unusual place, at  an unusual time, and that 
no record of such meeting was produced or alleged to exist; and that 
under all the circumstances of this meeting of a majority of the 
directors, as proved by the intervenors' witnesses, it was incumbent 
on them, when they sought to show that the corporation by that meet- 
ing had ratified the aot of the agent in  disposing of the property in  
dispute, to show actual notice of the meeting given to each director. 
Upon the question of ratification his Honor's charge was as follows: 
('Now, Avery and Carter testified that at a meeting at  Glen 
Rock Hotel there was a gathering of a majority of the directors (836) 
of the Ashed le  company and that then this board undertook 
to ratify Avery's acts. The question is, was that a lawful meeting and 
had i t  the power to ratify? The evidence is somewhat equivocal and 
not so certain that they attempted to organize, and the eridence of 
Carter is that he knew of no notice, but there is no eridence that there 
was none. As 1 told you before, men having a duty to perform are 
presumed to do that duty rightly and to take all necessary steps in . 
its right performance, and as you have heard all the evidence on this 
point I will leave it with you to say whether there was a lawful meet- 
ing of the board there or not. Against it you will note that Carter 
said he knew of no notice, and you mill remember that he said that the 
meeting was organized at  his suggestion and at an unusual place for 
the directors to meet, a place where they never met before. I t  also ap- 
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pears that this board was somewhat uncertain in  its method of holding 
its meetings, that they were in the habit of meeting at  various places, 
and against this stands the presumption I have mentioned before, that 
men act according to law, and if upon the whole evidence you believe this 
was a lawful meeting, then it was lawful; but if not, it goes for nothing, 
so fa r  as ratification is concerned, but can be used for the purpose of 
contradicting these men, because they were then attempting to approve 
of this very sale. I f  you find this mas an unlawful meeting, it is not 
to be considered for the purpose of proving ratification, but to contra- 
dict these men." 

The plaintiff excepted because, first, "The Judge should have charged 
the jury that the meeting at Glen Rock Hotel was not lawful," and sec- 
ond, "Because there was no evidence to warrant the Judge in submit- - 
ting to the jury the question whether or not the meeting a t  Glen Rock 
Hotel was lawful." Our opinion is that, upon the undisputed facts con- 

cerning the assembling of the majority of the directors at  Glen 
(837) Rock Hotel, there was no such meeting in  law of the governing 

and directing body of the defendant corporation as to make its 
acts and conclusions the acts and conclusions of the corporation, bind- 
ing on i t  and its creditors, as a ratification of an otherwise invalid act. 

There was error in  his Honor's refusal to charge on the matter of 
ratification as he was requested to do by the plaintiff. 

After what has been said in  this opinion it seems unnecessary to dis- 
cuss any other of the exceptions filed by the plaintiff. 

New Trial. 

AVERY, J., did not sit on the hearing of this case. 

Cited: 8. c., 120 N. C., 476; Bank v. Furniture Co., 122 N.  C., 752; 
Glass Plate Co. v. Furlziture Co., 126 N.  C., 889. 
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L E W I S  T. C L I N E  v. BRYSOK C I T Y  XANUFACTUKING COMPANY. 

Action Against Co~po~ution-Residence--Change of Venue. 

1. A domestic corporation has no residence within the meaning of section 19'2 
of The Code, and an action may therefore be brought against it by a 
non-resident plaintiff in any county, subject to the power of the court 
to change the venue. 

2. Where a defendant obtains a change of venue under see. 192 of The Code, 
in order to promote "the convenience of witnesses and the ends of jus- 
tice," and fails to docket a transcript at the next ensuing term of court 
for the county to which it is removed, the order of removal may be 
stricken out at the next term of the court which granted it. 

MOTION by plaintiff upon notice to the defendant, before Boykin, 
J., at December Term, 1894, of BUKCONBE, to vacate an order 
made by Xhuford, J., at the August Term, 1894. (838) 

This action was begun 3 August, 1894, by service of the sum- 
mons to be found in  the record on E. Everett, the president of the defen- 
dant, which is a domestic corporation. 

At the August Term, 1894, of the said Superior Court, the defendant 
moved upon affidavit, to have said action removed to the county of 
Swain, and the order was made by iYhuford, J., removing the same 
to said county. 

The defendant failed and neglected to have a transcript of the record 
of said case sent up to said county of Swain at  the next term of the 
Superior Court held for said county, and the clerk of the Superior 
Court of Buncombe did not send up said transcript because no fees 
were ever paid him to do so, and no demand or request was ever made 
by the defendant for said case to be sent to the Superior Court of Swain, 
except the motion for a removal, and neither did the clerk make any 
demand for fees for said transcript. 

A term of said Swain Superior Court had convened and adjourned 
since the August Term of the Superior Court of Buncombe County, 
and before the notice issued by the plaintiff to the defendant, notifying 
the said defendant that the plaintiff would move to have said order 
vacated. 

His Honor, E. T. Boykin, after hearing the argument of counsel, 
made an  order vacating the order made by Shuford, J., removing 
said cause to the county of Swain. 

To this order the defendant excepted, and appealed. 

J. H. Merrimon for plaintif. (839) 
F r y  & Newby fgr defendant. 
CLARK, J .  I n  Fisher 21. Mining Co., 105 N.  C., 123, 125, it is said 

that if, after obtaining an order for the removal of a eause to anotha 
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county, the party obtaining the order does not docket the transcript at 
the next term of the court to which it is removed. the court from which 
it has been ordered to be removed can. at  the first term held thereafter 
ou proof of such failure, strike out the order of removal. This is in 
analogy to an appeal to this Court in  which, if the transcript is not 
docketed here at the next term, the court below on proof of that fact 
may, on proper notice, adjudge the appeal abandoned, and proceed 
accordingly. Avery v. Pritchard, 93 N. C., 266. 

The defendant insists, however, that this being a case where the re- 
moval was a matter of right and not resting in the discretion of the 
judge, it was incumbent upon the opposite party and not on itself as 
the mover, to have the transcript docketed in the court to which it was 
ordered to be removed. Whether such distinction exists is not before 
us now because the removal was not imperative, but it rested in the sound 
discretion of the court whether "the convenience of witnesses and the 
ends of justice would be promoted by the change." The Code, 195 (2).  
The Code, section 194, applies to foreign corporations. The defendant 
is a domestic corporation and for the purposes of venue may be sued in 
the county where the plaintiff resides, or, if he is a non-resident, in 
any county subject to the power of the court to change the venue. Code, 
see. 192. There is no statute requiring that a domestic corporation shall 
be sued in  the county where it has its principal place of business. I f  
this mere so, fire insurance companies could be sued upon their policies 

only in the county where their principal office is located and ac- 
(840) tions for damages against railroad corporations, for the same 

reason, could only be brought in  three or four counties in the 
State. There was a statute (Laws 1868-69, ch. 251) for a brief period 
which provided that a railroad corporation could only be sued in  some 
county in  which part of its tract was located. Graham v.  R. R., 64 
N.  C., 631. But this was soon repealed by Laws 1870-71, ch. 281; 
Kingsbury v. R .  R., 66 N.  C., 284. A corporation has a principal place 
of business but it has no "residence" within the meaning of section 192 
of The Code, and the residence of its officers and directors cannot be 
imputed to the corporation. The defendant having failed to docket the 
transcript in  Swain Superior Court at the next term after it obtained 
the order of removal, the judge at  the next succeeding term of Bun- 
combe Superior Court, which was held thereafter, properly struck out 
the order. 

No Error. 

Cited: Farmers Alliance v. Murrel, 119 N .  C., 125; Dunn, v. Narks ,  
141 N. C., 233; Roberson v. Lumber Co., 153 N. C., 123; Ra<cFley 7). 

Lumber Co., ib., 173. 
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J. F. HAPNES v. SATHAN COWARD. 

Where the transcript is not filed at the first term after the trial below, as 
required by Rule 5, on the failure of the appellant to apply at such term, 
as required by Rule 41, for a certiorari to procure it, he is not entitled 
to such writ at a subsequent term. In such case, the failure to apply 
for a certiorari is not atoned for by the alleged negligence of the clerk 
below. 

PETITION for a certiorari to have transcript sent up from the Snpe- 
rior Court of J a c m o x  at the Spring Term, 1893, of which the case was 
tried. The petitioner Coward appealed from the judgment below, but 
failed to hare the transcript docketed in this Court at the term 
next ensuing the term of the court at which the case x a s  tried. (841) 
Plaintiff had a transcript of part of the record docketed and 
appeal dismissed. At this term the defendant applied for a certiorari, 
alleging as an excuse for his delays the negligence and delay of the clerk 
of Jackson Superior Court to make out the transcript. 
. The petition was refused. 

J .  P. R a y  for petitionel*. 
J .  H. Merrimon contra. 

CLARK, J. If  there is delay in sending up the transcript on appeal 
in time to be docketed for hearing during the call of the district to which 
it belongs at  the first term of this Court beginning after the trial be lo^\ 
as required by Rule 5 (115 N. C., 835) and such delay is caused by the 
neglect of the clerk or judge, all the authorities are to the effect that 
the appellant, if without laches himself, is entitled to a certiorari to 
bring up the transcript or the omitted part of it, as the case may be. 
But the writ must be applied for regularly, at  such term (Rule 41) and 
before the appeal is dismissed. The appellant's failure to do this is 
negligence which is not atoned for by the previous neglect of the clerk 
or judge which had otherwise entitled the appellant to a certiorari. 
Paine v. Cureton, 114 N .  C., 606. This is very plain and has been re- 
peatedly stated and reasons pointed out therefor. Among the very nu- 
merous cases i t  is sufficient to cite Pittrnan v. Kimberly, 92 N.  C., 562; 
Porter v. R. R., 106 W. C., 478; Triplett u. Foster, 113 N .  C., 389; 
Graham v. Edwards,  114 N. C., 228. 

I f  the transcript is not sent up, the appellant, with very little trouble 
can ascertain that fact below i n  time either to get it sent up or to 
apply, when the district is called, for a certiorari. Or if, for any reason, 
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(842) he cannot learn this below, the counsel who represents him here 
will see that the transcript or some essential part of it has not 

arrived and should apply for a certiorari when the district is reached or 
before. I f  the appellant has no counsel in  this Court he cannot be put in 
a better condition than an appellant who has paid enough attention to 
his appeal to have counsel here to argue it. I f  he have no comsel to 
look after the case here, he should at  least ascertain below whether the 
transcript has been properly made out and forwarded here. The Code 
discountenances mere technicalities, but it exacts proper diligence and 
a business-like attention to matters in court. The'presumption is in 
favor of the correctness of the judgment below, and a party seeking to 
reverse it, must do so without delaying the argument here and a decision 
beyond the regular time prescribed as above. Granting, as alleged by 
appellant, that the failure to send up the transcript to the Spring Term, 
1894, of this Court, was due to the negligence of the clerk and was with- 
out any fault on the part of the appellant, still his failure to apply at  
such term for a certiorari waived his right to ask i t  a t  the next term. 
Furthermore, a motion to reinstate was made at  Fall Term, 1894, and 
when reached in regular order was denied. I t  is true that the defendant 
did not take care to be represented when the motion came up. That 
does not make his position any better. There has been no notice served 
since of another motion to reinstate, and if it had been the matter is res 
adjudicata. This case is almost identical with Duncan v. linderwood 
ante, 525, and Causey v. Snow, ante, 497. 

Motion Denied. 

Cited: Burrell v. Hughes, 120 N .  C., 279; Xmith v. Montague, 121 
N .  C., 94; Parker v. R. R., ib., 504; Norwood v. Pratt, 124 N.  C., 747; 
Benedict v. Jones, 131 N .  C., 474; Walsh v. Burleson, 154 N .  C., 175. 

H. TV. MOORE v. J. P. ANGEL. 

Action for Trespass-Claim of Tit le  b y  Defendant-Failure t o  Dis- 
claim Title-Costs. 

1. While the failure of the defendant in an action in trespass, in ejectment, or 
quare clausunz, fregit does not deprive him of the benefit of proving a 
better title to a part of the land in dispute in himself, or out of the plain- 
tiff, yet he must submit to a judgment declaratory of the right. of his 
adversary to the land as to which the plaintiff has been compelled to 
show title and prove the trespass. 

2. Where, in an action in trespass, the defendant failed to ,disclaim title to 
all the land declared for by plaintiff, but recovered according to the 
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boundaries set up in his answer, with a greater amount for damages on 
his counter-claim than was allowed plaintiff, plaintiff is nevertheless en- 
titled to costs. 

ACTION of tresp'ass, tried at  Fall Term, 1894, of MACON, before 
S h u f o r d ,  J .  The pleadings were in the usual form and the amended 
complaint charges the defendant with trespass, and the amended answer 
charges the plaintiff with trespass. The usual issues were framed and 
submitted to the jury, which jury found in favor of the plaintiff. 

The defendant excepted to the judgment of the court taxing him with 
the costs of the action. 

J .  El. Ray for defendant.  
N o  counsel contra. 

AVERY, J. I n  his complaint the plaintiff alleged that he held title and 
po~session of a '  certain &act of land, which h e  described by metes and 
bounds, and charged that defendant had trespassed upon it. The defen- 
dant denied all these allegations and set up, by way of counter-claim, 
that he was the owner and was in the possession of a specified tract of 
land, a part of which was embraced in the boundaries of that described 
in  the complaint. I n  order to support an action for simple trespass, a 
plaintiff must show, where any person is holding adversely, actual pos- 
session, but in  the absence of adverse occupation, the constructive pos- 
session, which proof of title draws to him, is sufficient. Harr i s  v. 
Sneedelz, 104 N .  C., 369 ; Cohoon v. Ximmons,  29 N .  C., 189 ; Cilarson v. 
Bloulzt, 19 N. C., 546. I f  the defendant had disclaimed title to all of 
the boundary declared for in the complaint, to which he did not ulti- 
mately show a better right than the plaintiff, the burden would have 
rested upon the latter only to prove the amount of damage that he was 
entitled to recover. But the issue of title to the whole tract being raised, 
the plaintiff proved to the satisfaction of the jury that he was the owner, 
and in contemplation of law in possession of a portion of the land d e  
clared for, on which the defendant had trespassed. The title be- 
ing put in  issue, whether by trespass in ejectment or trespass quare 
clausurn, i t  was proper that the findings of the jury as to the por- 
tions of the land to which each of the parties had shown title, 
should be specific, and the necessity for such findings was only 
intensified by the fact that a counterclaim for trespass on the part  
of the plaintiff had been set up in  the answer. But learing out 
of view every other aspect of the case, the findings that he was (846) 
the owner of certain land and that the defendant was a trespasser, 
entitled the plaintiff, by virtue of his having sustained the original allega- 
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tions of his own right and the defendant's wrong, as the prevailing party, 
to judgment that he was the owner of the portion to which he had shown 
title with a t  least nominal damages and costs. While the failure of the 
defendant to enter a disclaimer neither in  trespass in  ejectment nor in 
trespass quare clausum f~egit deprives him of the benefit of proving a 
better title to a part of the land in  dispute in  himself, or out of the plain- 
tiff, he must nevertheless submit to a judgment declaratory of the right 
of his adversary to the land as to which the plaintiff has been compelled 
to show the title and prove the trespass. Cowles v. Ferguson, 90 N .  C., 
308; Harris v. Srteeden, supra; Murray v. Spencer, 92 N.  C., 264. This 
was a case within the meaning of section 525 of The Code, wherein "a 
claim of title to real property arose in  the pleadings," and the plaintiff, 
if the issue based thereon was found in his favor, was entitled to judg- 
ment declaratory of his title, and for nominal damages, if none had been 
assessed, with costs. The statute in  this respect is in affirmance of the 
principle established before its enactment. I t  is true that where an ac- 
tion is brought to enforce a contract and the jury find that the plaintiff is 
indebted to the defendant in  a sum exceeding what is due from him to 
the plaintiff, judgment may be given for the excess and carries with it 
the incidental right to recover costs. Garrett v. Love, 89 N.  C., 206; 
Hurst v. Everett, 91 N.  C., 399. But the rule established in such cases 
does not abrogate the other express provisions of the statute applicable 
where the title to real estate is put in issue. The ruling of the court mas 

in  accordance with law, as we have stated it to be. If the defen- 
(847) dant had disclaimed title to all the land declared for, except that 

for which he proved his right, no issue as to the plaintiff's title 
would have been raised, and the findings that the defendant's title, dis- 
puted by plaintiff, was good and that the defendant had sustained greater 
damages than his adversary, upon both necessarily, perhaps on either, the 
defendant would h a w  recovered costs. 

Whether this is a case in  which the question of costs is the main point, 
as in Putrell v. Deanes, ante, 38, or is merely incidental to an appeal 
which involves the validity of the judgment, as in  Hobson v. Buchanun, 
96 N.  C., 444, the practical result would be the same. Whether the judg- 
ment be affirmed or the appeal dimissed, the defendant would be liable 
for costs here. We adjudge that the plaintiff recover costs of the appeal. 
Judgment against the appellant for costs. 

Cited: Vanderbilt v. Johnson, 141 N.  C., 373; Bryan v. Hodges, 151 
N. C., 415; Xwak v. Clemmons, 175 N .  C., 242, 243. 
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T. W. PATTON v. PAUL GAREETT. 
(8l-8) 

Action on Note Given in Performance of Azuard-Issues-Arbit~~atiun 
-Awar;&Right to Set  Aside Award for Mistake-Partial Perform- 
ance of Award-Estoppel. 

1. I t  is well settled that it is within the sound discretion of the trial judge 
to settle the issues for the jury, subject to the restriction that they shall 
be such as are raised by the pleadings, and that the verdict thereon shall 
be a sufficient basis for the judgment, and that neither party shall be 
deprived, for want of an additional issue, of the opportunity of presenting 
some view of the law arising out of the evidence. 

2. Arbitration being a favored mode of settling disputed matters, the courts 
are slow to set aside awards upon an allegation that the arbitrators have 
attempted and failed to decide according to law. 

3. The words "adjudge," "determine," and "award," used by arbitrators in 
their award, do not necessarily carry with them the idea of a judgment 
according to law so as to enable one of the parties to have the award set 
aside for errors of law where the point decided was doubtful. 

4. A. naked promise by a party to an arbitration and award to allow the other 
party an additional credit for an item, if it should prove to have been 
inadvertently omitted by the arbitrators, is without consideration, and 
hence not binding. 

5. While corruption or partiality is ground for setting aside an award, mistake 
is not unless the arbitrators have been led into it by undue means or 
through fraudulent concealment of a party. 

6. Where one of the parties to an arbitration executes his bond for the amount 
of an award, as directed by the arbitrators, he is estopped to defend an 
action thereon on the ground that he executed it in ignorance of a zuis- 
take in the award and of the fact that the award was reviewable by a 
court as to a question of law involved therein. 

ACTION tried before M c I v e ~ ,  J., and a jury, at Spring Term, 1894, of 
BUNCOMBE. There was a verdict for the plaintiff and from the judgment 
thereon defendant appealed. 

On the 13th of January, 1890, C. W. Garrett & Co., and Paul  Garrett. 
the defendant, entered into a contract by which the defendant was to 
sell for C. W. Garrett & Co., for a commission, their wines and brandies 
made at their Medoc Vineyards in Halifax County. That afterward, 
a disagreement having arisen between the parties concerning their 
rights and interests under the contract, they agreed to submit the matters 
in  dispute to arbitration, the agreement being in the following words: 

STATE OF NORTH C a ~ o r , r ~ ~ - H a ~ i f a x  County. 
This indenture, made this the ---- day of --------, 1891, between Lucy 
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W. Garrett and H .  S. Harrison and his wife Mary S. Harrison, com- 
posing the firm of C. W. Garrett 8: Go., party of the first part, and Paul 

Garrett, party of the second part, witnesseth: That whereas 
(849) certain matters of controversy have arisen between said parties, 

which are now in  litigation in the Superior Court of Halifax 
County, and whereas all the parties above named desire to avoid the 
delay, expense and unfriendly relations which necessarily attend litiga- 
tion, and that all such matters as are now in controversy shall be set- 
tled by arbitration, and whereas the following are the questions in  dis- 
pute and to be arbitrated, to wit: 

1. What amount does Paul  Garrett, trading as Garrett & Co., 
owe to C. W. Garrett & Go., for wines, brandies and other merchandise 
sold and delivered ? 

2. What amount, if any, is Paul Garrett entitled to recover 
of C. W. Garrett & Go. for the alleged breach or breaches of contract 
which existed between said parties, a copy of which contract is hereto 
attached and made a part of this instrument? 

3. I t  is agreed that all matters pertaining to the business of 
Garrett & Co., as may be supposed by either party to influence his 
interest, may be considered in this arbitration, and that in the event 
the arbitrators shall conclude that either party has been damaged by 
the course of the other they shall decide the amount of such damages. 

Now, therefore, for the avoidance of litigation and for other pur- 
poses above indicated, the parties of this indenture hereby agree to 
submit all matters of controversy to Mr. John ,4. Collins, of Enfield, 
N. C., and Mr. William P. Simpson, of Wilson, N. C., and to a third 
party to be selected by the said Collins and Simpson, as arbitrators. 
The award of any two of the arbitrators shall be final. 

I n  the event of an award of damages to either party the amount 
may be arranged by note at  six months for said amount bearing interest 
at  eight per cent and with such security as the arbitrators may deem 
sufficient. 

I t  is further agreed that no evidence shall be considered by 
(850) said arbitrators, except such as would be admissible in  a court 

of law, and, in  the event that neither party shall wish to sub- 
mit evidence which is objected to by the other party, the arbitrators 
shall pass on the question of admissibility. 

The place of meeting of the arbitrators shall be at the Medoc Vine- 
yards, and the time for said arbitration shall be fixed by the arbitrators. 

That at  the meeting or meetings of the arbitrators it is agreed 
that neither party shall be represented by legal counsel, but C. W. 
1 -. 
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Garrett & Go. may be represented by T. W. Patton, and Paul  Garrett 
may represent his own interests. 

The parties hereto do hereby bind themselves, their heirs, executors 
and assigns in the sum of five thousand dollars that they will abide 
by the award of the arbitrators. 

I n  testimony whereof the parties above named have hereunto set 
their hands and seals the day and year above mentioned. 

The arbitrators met at Medoc Vineyards on 12 November, 1891, 
the plaintiff representing C. W. Garrett & Co., and the defendant being 
present in  person. The arbitrators, after hearing all the testimony 
offered on both sides, made the following award: 

12 NOVEMBER, 1891. 
Whereas, certain matters of controversy between C. W. Garrett & 

Co. and Garrett & Co. have been referred to the undersigned T. J. 
Eadley, J. A. Collins and W. P. Simpson, and whereas we have this 
day met at  Medoc and carefully examined and weighed such evidence 
as was presented by parties to said controversy, do make the following 
award : 

1. We award that said Garrett & Co. pay to C. W. Garrett & Co., 
twenty-two hundred and sixty-nine dollars and fifty-five one- 
hundredths dollars, as per account of C. W. Garrett & Co., ad- (851) 
mitted to be correct. 

2. We award that C. W. Garrett & Go. pay to Garrett & Co., 
one hundred dollars and seventeen one-hundredths dollars, being bal- 
ance due Paul  Garrett on book of C. W. Garrett & Co., per account 
rendered; and also that C. W. Garrett & Co. pay Garrett & Co., sixty- 
seven and sixty-one hundredths dollars for sour wine and discount, 
the discount being half the amount charged against Paul Garrett in 
account rendered against him by C. W. Garrett & Co. 

3. We award, that whereas the contract between the parties was 
indefinite as to its duration, we adjudge i t  should mean to continue 
for twelve months, and whereas by reason of a supposed sale of the 
Medoc property, for the failure of which sale Paul Garrett was in 
no way responsible, the contract was annulled before the expiration 
of twelve months, and the said Paul  Garrett was deprived of the rea- 
sonable profits under said contract. Now, therefore, we adjudge that 
C. W. Garrett & Go. pay to said Paul  Garrett eight hundred dollars 
as damages. 

4. We award that Garrett & Co. execute to C. W. Garrett & Co., 
a note of even date herewith bearing interest from date at eight 
per cent per annum for $1,301.87 due six months from date in full 
settlement of all claims between the parties to date. 
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5. We award that the matter of security to said note be left 
to be agreed upon between Paul Garrett and T. W. Patton, as agreed 
upon by these gentlemen now present. (Signed by the arbitrators.) 

The defendant, immediately upon the making of the award and in  
pursuance of it, executed the bond upon which this action is based, 
which is as follo~vs: ''Six months after date I promise to pay to the 

order' of C. W. Garrett & Go., thirteen hundred and one and 
(852) 87-100 dollars, this being the amount awarded in  an arbitration 

held this day, with interest from date at eight per cent per 
annum. Witness my hand and seal this 12 November, 1891." (Signed 
and sealed by Paul Garrett.) The bond was assigned and indorsed to 
Lucy W. Garrett for value by C. W. Garrett & Co., and by her in- 
dorsed for value to the plaintiff. 

This action was brought to recover of the defendant the amount of 
the bond. The defendant set up as a defence all of the matters about 
which he had complained under his contract with C. W. Garrett & Co., 
and which were submitted to arbitration, and averred further that he 
had executed the bond immediately upon the rendition of the award 
and in ignorance of any omission therein, and in further ignorance 
of the power of the court to review said award, and in ignorance of 
the erroneous construction of the law in regard to the contract, as 
set out in  section 15 of this ansu-er, and of his right in  the premises. 
H e  then in  his answer, after denying that the plaintiff was the owner 
of the bond, averred other matters of defence as follows: 

13. That after delivering the note to the plaintiff, Pafton, as agent 
of the said C. W. Garrett & Go., the defendant discovered that there 
was omitted from said award an account of this defendant (called 
Garrett & Co.) against said C. W. Garrett & Co., mainly for sour wines 
which had been taken back from customers on account of their defective 
quality, which on the hearing was admitted to be correct by the plain- 
tiff, Patton, and which the said arbitrators were directed by him to 
allow. The said arbitrators inadvertently overlooked the same in  
making their calculations, and allowed defendant no credit therefor; 

said account amounted to $241.60. As soon as defendant de- 
(853) tected the omission he called the atfention of the said Patton 

to the same, and he then and there agreed that if the arbitrators 
intended to allow the account, he would credit the same on said note; 
and he directed the defendant to see Messrs. Hadley and Simpson, 
who spent the night in Ringwood, and ascertain from them whether 
they intended to allow the same. Said Patton took the copy of the 
account filed with the arbitrators and said he would show it to the 
other arbitrator, Dr. John A. Collins. 
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On the next morning this defendant saw said Hadley and Simpson 
and they declared that it was their intention to allow the account, and 
they wrote out a supplemental award allowing the same and delivered 
it to this defendant. Defendant sent said paper to the plaintiff Patton, 
and has not seen i t  since. 

14. That said account mas omitted by the arbitrators from undue 
haste and by a mere clerical mistake, contrary to their peal intentions, 
and the same ought to be credited on the note sued upon, which has 
never been done. 

15. That the said arbitrators endeavored in the third article of their 
award to follow the law in the construction of the contract thereinbe- 
fore referred to, and the defendant insists put an erroneous construc- 
tion thereon. Wherefore said award should be set aside and annulled. 

16. The defendant requested the arbitrators to examine the account 
of the defendant with said C. W. Garrett & Co., pointing out various 
items which he alleged to be erroneous, and which amounted to at  
least two hundred dollars, but they neglected and failed to do so. 

17. That if said plaintiff owns said note, he took the same with notice 
of the aforesaid matters and things, and after its maturity. 

18. That the action brought by C .  W. Garrett & Co. on their claim 
for $2,300, is still pending in  Halifax Superior Court. 

19. That on 23 March, 1891, said C. W. Garrett & Co. brought (854) 
an action against this defendant, trading as Garrett & Co., to 
recover damages, which they claimed to have suffered by reason of the 
defendant trading under the name of Garrett & Co.; this defendant 
insists that this controversy was submitted to the aforesaid arbitrators 
under the agreement set out in section 10, but said arbitrators failed 
to decide the same or make any a~vard in  regard thereto. 

20. That said action is still pending in the Superior Court of Hali- 
fax County, although no complaint has been filed therein. 

21. That the defendant has instituted an action in the Superior 
Court of Halifax County, returnable to March Term, 1893, thereof, 
against said C. W. Garrett & Co., to vacate said award and recover his 
damages. Wherefore the defendant prays judgment that said award 
be set aside; that he have credit for said amount of $241.60 and in- 
terest; that said note be declared paid in full; for such other and 
further relief as may be proper, and for costs. 

The plaintiff made replication denying the averments of the ansmer: 
except the 16th, which he replies to in these words: ((The plaintiff 
denies the allegations in  the sixteenth paragraph of said answer, ex- 
cepting so much of the said allegations which state that the defendant 
requested the arbitrators to examine the account of the defendant 
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- 
with said C. W. Garrett & Co., pointing out various items at the time. 
That during the investigation of the arbitrators the defendant intro- 
duced evidence, and the plaintiff is informed and believes that the same 
was properly heard and considered by the arbitrators in making up 
their award." 

W .  W .  Jones and F. A. Sondley for plaintiff. 
(855) Jas. H. Merrimon for defendant. 

MONTQOMBRY, J. (after stating the case as above) : At the opening 
of the trial the defendant prepared and asked the court to submit the 
following issues: "Did the arbitrators undertake to decide the law in 
construing the contract between C. W. Garrett & Co. and Paul Garrett, 
and decide said questions of law erroneously? Did the arbitrators pass 
upon and settle all material matters submitted to them for their arbit- 
rament and award? Did the plaintiff, as agent for C. W. Garrett & Co., 
agree with the defendant that if the arbitrators intended to allow the ac- 
count of $241.60, it should be credited on the note sued on?" 

The court refused to give them and submitted the following: "1. 
Was the plaintiff the owner of the note sued on at the date of the 
issuing of the summons in this action? 2. I s  the defendant indebted 
to the plaintiff, and if so, in what sum?" The defendant excepted. 

His  Honor committed no error in either refusing the defendant's 
issues or in submitting the ones he did. There are only two issuable 
facts raised by the pleadings in  this case: (1)  Was the plaintiff the 
owner of the bond? (2)  Was it still due and unpaid? 

I t  has been settled in  E m r y  v. R. R., 102 N. C., 209, following Mc- 
Adoo v. R. R., 105 N. C., 140, and a large number of cases in which the 
ruling has been affirmed, that i t  is within the sound discretion of the 
trial judge to determine what issues shall be submitted and to  frame 
them subject to the restriction, Ist, that only issues of fact raised by 
the pleadings are submitted; 2d, 'that the verdict constitutes a sufficient 
basis for a judgment; 3d, that i t  does not appear that a party was de- 

barred for want of an additional issue or issues of the oppor- 
(856) tunity to present to the jury some view of the law arising out 

of the evidence. This has been approved in Bead v. Xmith, 106 
N.  C., 553; Denmark v. R. R., 107 N. C., 185; Blackwell v. R. R., 
111 N. C., 151; Black v. Black, 110 N. C., 398. ' By taking up and passing upon the defendant's exceptions, a little 
out of their numerical order, we find that it will be unnecessary to go 
into the first and second exceptions: 

3d Exception. "The defendant then asked his Honor to pass upon 
the point made in the fifteenth paragraph of defendant's answer, to-wit : 

502 
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'That said arbitrators endeavored, in the third article of their award, tc. 
follow the law in  the construction of the contract hereinbefore re- 
ferred to, and the defendant insists, put an erroneous construction 
thereon. Wherefore, such award should be set aside and annulled'; 
and to hold that the arbitrators made a mistake in law and put an 
erroneous construction upon said contract and assessed defendant's dam- 
ages upon such erroneous construction, and that such award was void." 

His  Honor committed no error in  overruling this exception. Looking 
.at the face of the award, to which we are confined, so far  as this ex- 
ception is concerned, we cannot say that the arbitrators intended to de- 
cide the matters embraced in that exception according to law. The 
words "adjudge," "determine," "award," when used by the arbitrators, 
do not necessarily carry with them the idea of a judgment according 
to law. Arbitration, as a means of settling disputed matters, being so 
much favored by the courts, they will be slow to set aside awards 
because i t  is alleged that the arbitrators have attempted to decide ac- 
cording to law and have "missed it." The language of the award i n  
this case is not stronger than that used by the arbitrators in the case 
of K k g  v. Mfg. Co., 79 N. C., 360, and that award was upheld. Be- 
sides, an award ought not to be set aside unless in cases where the 
decision is plainly and grossly against law-not where the point 
decided might be doubtful. Cleary v. Coor, 2 N. C., 225. (851) 

4th Exception. "That defendant offered to show that plain- 
tiff agreed with the defendant that if the arbitrators intended to allov 
a credit of $241.60 on account of sour wines, the note should be credited 
with that amount, and that the arbitrators did intend to allow sami 
and omitted i t  by inadvertence; that this was after the note was ex- 
ecuted. Plaintiff objected. His  Honor sustained the objection and 
the defendant excepted." 

We can see no error in  his Honor's overruling this exception. The 
promise alleged to have been made by the plaintiff was clearly withoul 
consideration. N o  benefit could possibly have accrued to the plaintiff-. 
but a loss-and the defendant does not pretend that he was put to any 
loss, inconvenience or trouble by reason of the promise. 

5th Exception. "Defendant offered to show that the arbitrators did 
not pass upon all matters submitted to them between C. W.. Garrett & 
Co. and Garrett & Go., and between C. W. Garrett & Co. and defen- 
dant. The plaintiff objected. His  Honor sustained the objection and 
defendant excepted." 

6th Exception. "Defendant offered to show that the account for 
sour wine was omitted by the arbitrators from defendant's credits by 
undue haste and a mere clerical mistake, contrary to the real intentions 
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of the arbitrators. The plaintiff objected. His  Honor sustained the 
objection and defendant excepted." 

We will consider as one the 5th and 6th exceptions, for the fifth can- 
not be considered if i t  is disconnected from the sixth, because it is 
too general in its terms and language. I t  does not point out any 
particular matter which was presented to the arbitrators and which they 

refused to hear as was the case in Walker v. Walker, 60 K. C., p. 
(858) 259, cited by the defendant. But if the 5th exception should be 

considered as another form of exception 6, we then have the 
question presented as to whether a mistake of the arbitrators can be 
set up to defeat, in  whole or in part, the award. We are clear that 
i t  cannot be. Corruption or partiality are grounds for setting aside 
an award, but not so a mistake, unless the arbitrators have been led 
into that mistake by undue means; or unless they have fallen into the 
mistake by the fraudulent concealment of a party. "A mistake com- 
mitted by an arbitrator i e  not of itself sufficient ground to set aside 
the award. I f  an arbitrator makes a mistake, either as to law or fact, 
i t  is the misfortune of the party, and there is no help for it. There 
is no right of appeal, and the Court has no power to revise the de- 
cisions of "judges who are of the parties' own choosing." An award 
is intended to settle the matter in controversv and thus save the ex- 
pense of litigation. If a mistake be a sufficient ground for setting 
aside an award, i t  opens a door for coming into court in  almost every 
case; for i11 nine cases out of ten some mistake either of law or fact 
may be suggested by the dissatisfied party. Thus the object of refer- 
ences would be defeated and arbitration instead of ending would tend 
to increase litigation. Emtort v. Eastort, 43 N .  C., 98. There ~i-as no 
error i n  his Honor's overruling these exceptions. 

I n  thus disposing of the exceptions which we have discussed, it is 
not necessary to pass upon the others. We have given these exceptions 
more consideration probably than they were entitled to because of the 
earnestness and ability with which they were discussed by the counsel 
for both sides; for beyond question, when the defendant, agreeably to 
the award, executed his bond for the amount awarded to C. W. Garrett 
& Go. he could not be heard to say, when sued for the amount, that he 

had executed the bond in ignorance of mistake in the award 
(859) and 'further ignorance of the power of the Court to revise the 

same. I n  executing the bond the defendant partially performed 
the award and he is estopped thereby. Bryan v. Jeffreys, 104 N. C., 242. 

No Error. 

Cited: Silvey v. dx ley ,  118 N. C., 961; Ricks v. Stancill, 119 N. C., 
102; Mayberry v. Mayberry, 121 N .  C., 250; Ezzell v. Lumber Co., 
130 N .  C., 207; Cowles v. Assurance Soc., 170 N. C., 371. 
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VAN BROWN v. JOHN HOUSE ET AL. 

Action to Recouer Land-Roundaries--Survey-Course and Distance 
-Morzuments or Natural Objects-Vague Description. 

I. The general rule is that the calling in a grant or deed control in locating 
the land conveyed thereby, subject to the exception that where a natural 
object or monument is called for, and it is susceptible of location, such 
natural object or monument, when located, will control the course and 
distance; but such calls must be both reasonable and certain. 

2. A deed to B, dated 28 March, 1799, granted 10,240 acres, the boundaries 
beginning at a birch, and "running south 360 chains to a stake supposed 
to be in D's line; thence with his line east 390 chains to his N. E. corner." 
The D line was a mile and a quarter from where the calls in the B grant 
gave out. The D grant issued in 1795 was for 60,000 acres, some of its 
boundaries being over 20 miles long. If the lines running south were 
extended to the D line, the B grant would contain about 25,000 acres. 
If it stopped after running 360 chains, the grant would still contain more 
than 10,240 acres, the amount the deed called for: Held, that the calls 
"running south 360 chains to a stake supposed to be in D's line, thence 
with his line east 390 chains to his northeast corner," were too vague 
and uncertain to vary the course and distance called for in the grant. 

Avnty, J., dissenting. 

ACTION to recover land, tried before Armfield, J., and a jury, at 
August Term, 1893, of MADISOK. 

There was judgment for defendants and plaintiff appealed. The 
material facts, upon which the decision turns, appear in the opin- 
ion of Associate Justice Furches. (860) 

8. S. Luslc for plaintiff. 
W. W. Jones and H. T. Rumbough for defendants. 

FURCHES, J. This is an action of ejectment brought to this Court 
on appeal of plaintiff. Plaintiff for the purpose of making out his 
title offered in  evidence a grant from the State of North Carolina to 
himself issued on 18 June, 1890. And i t  being admitted by defendant 
that i t  covered the land in question, and it also being admitted that 
defendant was i n  possession, plaintiff rested his case. 

The defendant for the purpose of showing that the !and claimed by 
plaintiff had been granted prior to the date of plaintifT's grant, and 
was not the subject of grant in 1890, offered in evidence a grant from 
the State to John Gray Blount and William Stedman, dated 18 March, 
1799, which he claimed covered the land in controversy. The calls of 
h i s  grant are for "ten thousand two hundred and forty acres oi' land 
in Bumcornbe County on the west side of the French Broad river, 
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beginning at  a birch, ash and pine on the west bank of said river op- 
posite the Painted Rock below the Warm Springs, running south 360 
chains to a stake, supposed to be in Stokely Dlonelson's line, thence with 
his line east 390 chains to his northeast corner, thence south 275 chains 
to a bunch of dogwood on a branch of Spring Creek near the Puncheon 
Camp, Donelson's beginning comer, thence east 80 chains, thence 150 
chains to a line of David Allison's 250,240-acre survey, thence with that 
line north 48 degrees to the French Broad River, thence down the river 

with the meanders of the bed of the river and around the line of 
(861) the old patented land on the west side of said river to the begin- 

ning." 
The beginning call of this grant on the west bank of the French' 

Broad River at  the Painted Rock was agreed upon by plaintiff 
and defendant. And i t  is admitted by defendant that to run south 
from this agreed beginning, three hundred and sixty chains, and then 
east will not include the land covered by plaintiff's grant. But de- 
fendant claims that the Blount grant, under which he is defending, 
calls. for the line of the ('Stokely Donelson grant," which he alleges 
is further south, and that the Stokely Donelson line is the southern 
line of the Blount grant. Under this claim of defendant, the surveyor, 
as i t  was proper for him to do, extended this south line for one and 
one-fourth mile further than the three hundred and sixty chains called 
for in  the Blount grant, to a point that defendant claimed to be the 
"Stokely Donelson" line. And it is admitted by plaintiff that if this 
point, claimed by the defendant to be the Stokely Donelson line, is the 
southern boundary of the Blount grant and thence east, that it does 
cover the land contained in  his entry of 1890. 

There was much evidence offered by both sides as to the location of 
the Donelson grant which was for 60,400 acres "issued 28 August, 1875." 
Defendant's evidence tended to establish i t  a t  the point contended for 
by him. And plaintiff's evidence tending to show that this line, the 
one contended for by defendant, was not the Stokely Donelson line. 

There are some exceptions taken to the evidence which we are not 
prepared to approve, as we understand the ruling of the court. p u t  
as the point does not distinctly appear, and we may not understand 

the point intended to be made, and as a ruling on this point 
(862) i n  favor of the plaintiff would probably not materially affect a 

new trial, we prefer to put our opinion on a more substantial 
point. 

At the close of the evidence the plaintiff asked several special in- 
structions of the court which we will not repeat in  full. But in  these 
instructions he asked the court to charge that the first call "south 
360 chains to a stake, supposed to be Stokely Donelson's line, thence 
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with this line east 390 chains to his northeast corner," was too vague and 
uncertain to vary the'course and distance called for in the grant. And 
that the court should so charge the jury and instruct them that said 
grant stopped at the end of the call for 360 chains, and thence ran 
east. The court refused'this prayer of plaintiff, and instructed the 
jury "that if they should find that the beginning corner of the Donelson 
grant was at  the point designated by the hand at the figure 28, as con- 
tended for by defendant, and that its line had been run out and marked 
and located at  the date of Blount's grant, or that they were susceptible 
of location to a mathematical certainty from the Donelson grant, the 
beginning corner of the Blount grant being admitted, the call of the 
Blount grant 'beginning at an ash opposite the Painted Rock, running 
south 360 chains to a stake supposed to be i n  Stokely Donelson's line, 
and then east with his east line 390 chains to his northeast corner, etc.' 
(though the distance gave out before the Donelson line was reached by 
the first call), the second call would carry the line to the nearest limit 
in the Stokely Donelson line, and then with that line to the northeast 
corner of Donelson's grant, if such a line can be found, and if they 
believe from all the evidence that the Stokely Donelson line was the 
line called for in the Blount grant, that the land in controversy mas 
covered by the Blount grant, and the plaintiff could not recover. That 
if they should find that the Stokely Donelson grant had been correctly 
located; that its beginning corner was established at the date 
of its issue, and its lines were located or were susceptible of (863) 
location to a mathematical certainty from the grant, and the 
lines of the Stokely Donelson grant were the lines called for in the 
Blount grant, that the law would extend the second call in the Blount 
grant to the line of the Stokely Donelson grant, and then with it to its 
northeast corner, etc. So that at the date of the plaintiff's entry and 
grant there was no land vacant and open to grant within the said 
boundary, the same having been previously granted to Blount by the 
State." 

So then the question is, Were the refusal to give the instructions 
asked and the charge as given erroneous? I f  they were, the plaintiff 
is entitled to a new trial. I f  they were not, then the judgment should 
be affirmed. 

I n  the early history of this State there were a great many very large 
grants of land obtained by speculators, commonly called speculation- 
grants. As the country did not fill up rapidly, these lands did not 
increase in  value rapidly, and but few of these "speculators" derived 
much benefit from such lands. Bult many of them have floated down 
with the current of time, and are now in the hands of other speculators 
who now hold them under tax-titles or otherwise, purchased for small 
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sums. And as these lands now begin to grow in value and importance, 
we have more and more litigation growing out of these old grants, the 
most of them being located in an almost unsettled rough mountain coun- 
try, the lines of which often extend for miles. Many of them, it is said, 
were never actually surveyed, but a party wanting to make an entry 
would locate a beginning corner and then plot the boundaries, and in  the 
language of the court below locate them 'with mathematical certainty" 
by simply making a plot of a survky. And it is evident to our minds 
that both the Blount grant and the Donelson grant (some of the lines 

of which were 20 miles long) were located in this way. And 
(864) this may afford some explanation for the Blount grant calling 

for "a stake supposed to be in  the Stokely Donelson line7'- 
when the Stokely   on el son line is a mile and a quarter from where 
the calls in the Blount grant give out, if the Stokely Donelson line is 
where defendant contends i t  is. 

The general rule is that the calls in a grant or deed control in locating 
the land granted or conveyed. But this general rule is subject to the 
exception that when a natural object or monument is also called for in 
the deed or grant, susceptible of location, and is identified and located, 
this will control course and distance, as called for in the instrument. 
And the courts have held that the line of an adjacent tract, if known and 
established at  the time of issuing the grant or executing the deed, may 
constitute such natural object or monument. 

But this exception is put on the ground that the natural object is 
more certain than course and distance, as these depend upon the correct- 
ness of the compass, the accuracy of the surveyor and the faithfulness 
of the chain-carrier. 

To take the case out of the general rule that course and distance, 
as called for in  the conveyance, control, there must be another call 
more certain than course and distance. Then, is the call to a stake 
"supposed to be in  Stokely Donelson line" one mile and a quarter from 
where the course and distance called for in  the grant give out, more 
certain than course and distance called fo r?  I t  is manifest from the 
call itself that the party locating this grant did not know where Stokely 
Donelson's line was. And if he did not know where it was then. but it 
should, a hundred years after the grant was issued, be found that the 

Stokely Donelson line was one mile and a quarter from where the 
(865) calls of the grant Iocated the grant, can i t  be reasonably contended 

that this uncertain call "supposed to be in the Stokely Donelson 
line" is more certain than the call "thence south 360 chains to a stake" ? 
This it must be, or the calls of course and distance contained in the 
grant will control. This is the general rule, and the exception must be 
established or the general rule will prevail. 
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Then if there was nothing more in  the call than this ( a  stake sup- 
posed to be in  Stokely Donelson's line) it seems clear'to us upon the 
"reason of the thing" that this call would not be sufficient to take the 
case out of the general rule, and the course and distance called for in  
the grant must prevail. But this is not only so upon the reason of 
the thing, but i t  has been so held by our Court. iWizzeZ1 v. Sim- 
mons, 79 N. C., 182. But the call does not stop svith the call for a 
stake "supposed to be i n  Stokely Donelson's line," but it then calls as 
follows "thence with this line east 390 chains to his northeast corner." 
And it is claimed for the defendant that this call is more certain than 
the other, and carries the south line of the Blount grant to the Donel- 
son line wherever it may be. But we do not assent to tihis proposition. 
I n  our opinion, any call to take the case out of the general rule must 
be both reasonable and certain, and we do not think this is either. We 
do not think it reasonable that when the State granted to Blount a 
tract of land commencing on the west side of the river at the Painted 
Rock, thence south 360 chains, i t  intended that line to extend one and 
a fourth miles further than was called for. And to have this effect the 
call must be to some well known and well established object, at the time 
of the grant. But as i t  appears to us, this call depends upon the other , 
call "supposed to be in  Stokely Donelson's line" and i t  is no stronger 
than that call, which, we have seen, is not sufficient. I f  the Blount 
grant had extended to Stokely Donelson's line, thence east would have 
necessarily run with Stokely Donelson's line, as his line was an 
east and west line. But if the grant did not go to the "supposed (866) 
line," then it did not run east with the "supposed line." Whether 
we get to the Stokely Donelson line or not does not change the calls in 
the Blount grant. I t  is thence east from wherever the Blount grant 
stops. 

I t  is not pretended that the defendant established or found any corner 
or line of the Stokely Donelson grant, except the beginning corner. 
And the other lines and corners of a 60,400-acre grant are attempted 
to be established by a survey ('with mathematical certainty" to control 
the course and distance called for in  Blount grant. I t  is not coiltended 
that any marked line or monument is found locating the Stokely Donel- 
son line at  the point where defendant contends that the Blount grant 
should terminate. We do not think such a mathematical line as this can 
be used to control the positive calls of course and distance contained in 
the Blount grant. Who can tell that there are not errors in  the calls 
of course and distance in  the Stokely Donelson grant, or in  the survey 
made i n  a rough and almost unbroken forest of a 60,000-acre tract of 
land granted a hundred years ago? 

The surveyor testified (and his testimony is made part of the judge's 
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case on appeal) that to survey the Blount grant, as contended for by 
defendant, it would contaiii between 25,000 and 30,000 acres of land; 
and to survey it by the calls and distances in  the grant, as contended 
should be done by plaintiff, it will contain more than 10,240 acres (this 
being the amount called for in the grant).  

We are not inadvertent to the fact that, as a general rule, quantity 
of acres called for in the conveyance cannot be invoked to establish 
lines and locate the deed. But it has been held by this Court that 
"where the boundaries are doubtful it becomes an important element." 

Cox v. Cox, 91 N. C., 256. We do not think this south boundary 
(867) of the Blount grant doubtful. But if i t  should be considered so, 

then this question of quantity comes in to sustain the view we 
have taken of-this case. 

We are of the opinion that plaintiff was entitled to the prayer a s  
above stated and there was error in the court's refusing to give the 
same, and there is also error in  the charge as given. The plaintiff is 
entitled to a new trial and i t  is so ordered. 

New Trial. 

AVERY, J. (dissenting) : I t  was conceded that the call from a known 
beginning "running south 360 chains to a stake supposed to be in Stokely 
Donelson's line" would not control course and distance under 
the ruling in  Mizzell v. Simmons, '79 N. C., 182, even where the location 
of the line called for was unquestioned and no difficulty would arise 
about the point where an extended line would intersect with the "Stokely 
Donelson line," but the question presented by the appeal is whether 
the judge erred when he refused to charge the jury that the two calls 
"south 360 chains to a stake, supposed to be in  Stokely Donelson's 
line, thence with his line 390 chains to his northeast corner, were too 
vague and uncertain to vary the course and distance called for in the 
grant," though the defendant offered evidence "tending to show the 
location of the Donelson line as contended for my him," viz., where 
he contended the extended line intersected. 

The court instructed the jury in substance that if the Stokely Don- 
elson line could be ascertained with "mathematical certainty," the 
first call taken in  connection with the second would be construed so as 
to give effect to all of the descriptive words and would extend the 
first line to the Donelson line and run with it the distance called for. 

If the first call had been for stake "in" Stokely Donelson's 
(868) line and that line had been at  the time of taking out the grant 

"an established line or capable of being then established," then, 
upon the authority of ~Mizze l l  v. Simmons, 79 N.  C., 157, and C a r s m  v. 
Blount, there cited, i t  would have been competent, by a survey of the 
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Donelson grant, to establish the line called for and then extend the 
first line till i t  should intersect with it. This would be done upon the 
fundamental maxim, that the law regards as certain whatever can be 
made certain with the data available for  the purpose. The opinion 
delivered by Justice B y n u m ,  in Mizzell's case, that a line which was 
capable of being established would control distance as effectually as 
one actually marked, finds support in  a long line of decisions. Judge 
Pearson in  Corn  v. McCrary, 48 N.  C., 496, said of a similar line: "It 
makes no difference whether it is a marked or an unmarked or mathe- 
matical line, a t  i t  is termed in the case, provided it be the line which 
is called for." I n  the same opinion he defines a mathematical line as 
one not marked, but ascertained by running the call from one known 
corner to another. I t  is admitted that there was evidence tending to 
show the location of the Donelson line, that mould have been inter- 
sected by extending the first call. The same learned Justice, in Gray- 
beaZ v. Powers, 76 N. C., 66, announces the doctrine distinctly that 
whenever a line of another tract (whether a marked or mathematical 
line) is called for, course must be disregarded, if the jury find that the 
evidence is sufficient to locate the line mentioned. 

I t  being conceded then that there was testimony tending to locate the 
line mathematically, i t  follows upon the authorities cited above that 
distance must be disregarded, if the jury think it established mathe- 
matically by running between two known corners, just as if there had 
been additional evidence that i t  was marked. I f  there is any established 
rule of construction which would require that the second line 
should be run direct to the Donelson line, if the jury considered (8693 
the evidence sufficient to locate it, the judge did not err in his 
instruction to the jury that if they found from the evidence that the 
Donelson line had been run out and marked and located, or that it 
"was susceptible of being located to a mathematical certainty," then 
the second call would be run to, and then with that line according to the 
call. If the Donelson line could be ascertained with mathematical 
certainty (that being a question for the jury when the testimony was 
conflicting) the call "thence with his (Donelson's) line" would be ac- 
cording to all of the authorities, more certain than the other description 
"east 390 chains to his northeast corner." But it is a familiar and 
well established rule that in cases like this the line must be run so as to 
fulfill both descriptions as near as possible. Buclcner c. Ande -son, 111 
N .  C., 572; Shaffer  v. Hahn ,  ib., 1; Proctor v. Rowe,  15 N.  C., 670; 
Shul t z  v. Y o u n g ,  25 N.  C., 385. "It is a leading rule in the construc- 
tion of all instruments (said Judge Gaston in Shul t z  v. Young ,  supra) ,  
that effect should be given to every part thereof, and in expounding the 
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description i n  a deed or grant of the subject matter thereof they ought 
to be reconciled if possible and as far as possible. I f  they cannot stand 
together each of them is to be considered as declaring the intent of the 
parties. The lines of other tracts may be as notorious and certain as 
any natural object, and by making one of these lines a part of the de- 
scription of the thing granted, the parties represent it as a known line 
by which the certainty of the thing granted is defined." Upon the prin- 
ciple stated, the Court held in that case that in order to fulfill the whole 
of a description from a certain point "south with A E's line 310 poles 
to C D's corner," where the direction of C D's corner was at  right angles 

with that of A B's line, i t  was proper to run the distance called 
(870) for 310 poles with A B's line, and thence direct to C B's corner. 

Our case presents the question whether precisely the same leading 
purpose of the following two descriptions, whether they can be recon- 
ciled, would not, as the judge told the jury, extend the distance so as to 
reach the Donelson line, if in the opinion of the jury it was properly 
located, and meet the description fully by running with i t  to the objec- 
tive point called for. I n  this way, the three purposes of the grantor, to 
run with a certain line, to run a certain distance, and to reach a given 
object would all be carried out. Among the older cases which recognize 
the doctrine of diverging from a cou&e so as to run with a natural " "  
boundary and return by the most direct route to a known objective point, 
is that of C h e ~ r y  v. Slade, 7 N. C., 82, and among the later cases that of 
Long v. Long,  73 N. C., 370. 

The principle which governs this case was recognized by both par- 
ties in ~ u c k n i r  v. ~ r z d e & n ,  supra, but the controversy grew out o f  the 
difference as to its proposed application. Upon looking into the facts, 
i t  is manifest that the ruling in that case sustained the instruction ex- - 
cepted to in  this. 

I do not think that the Court can take judicial cognizance of the 
history of land grants, certainly outside of what appears in  the judicial 
annals of the State. But even the judicial history indicates that the 
original grantee, under whom the defendant claims, obtained patents 
for large bodies of land covering a considerable portion of many coun- 

- ties, notably Yancey, Madison, Buncombe and Haywood, and that a 
large number of small land owners trace their titles to that source. I 
cannot concur i n  speaking disparagingly of any title acquired in a way 
that the law pronounces legitimate. Proprietors of large bodies of 

territory and owners of small homesteads should feel that they 
(871) meet with equal favor before the courts, and even claimants 

under tax titles, which will rarely if ever be found valid where 
they mere executed before the passage of the statute regulating the sale 
of land for taxes, which is now in  force, are entitled to the full pro- 
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tection afforded by the laws. I t  is true that nearly all of the surveys 
niade a hundred years ago, whether for large or small tracts, covered 
rar greater acreage than they purported to include, and many grants f or 
small tracts embraced within their limits proportionately as grent an 
excess over the acreage called for as the large grant offered in this caw 
would cover, if surveyed according to the contention of the defendant. 
We cannot make a rule for large tracts without disturbing the princi- 
ples under which the boundaries of smaller ones have by common con- 
sent been settled. 

Cited: S. c., 118 N.  C., 870; Peebles v. Graham, 128 N. C., 227 ;  
Whitaker v. Cover, 140 N.  C., 281; Lumber Co. 9. Hutton, 152 3. C., 
542; S. c., 159 N. C., 450; D u m  v. Clerk's Ofice, 176 N. C., 51. 

J:H. SMITH v. ARTHUR, COFFIN & CO. 

C'osts-Surety on Prosecution Bond-Agreement of Parties as to  
Costs Not Binding on Surety-Appeal-Practice. 

\ 

1. A surety on plaintiff's prosecution bond is liable only for such costs as 
defendant shall recover of the plaintiff in the action and is not liable 
for any part of the plaintiff's costs. 

2. Where the plaintiff in an action obtained judgment against the defendant 
for a certain amount and costs, but execution was stayed and the action 
retained until a counterclaim raised by the defendant could be disposed 
of, and a compromise of such counterclaim was agreed upon between the 
parties whereby plaintiff's judgment was reduced and he consented to pay 
costs: Held, that such agreement was not binding on the surety on the 
prosecution bond, and he is not liable for any of the costs of the action. 

3. Though a surety on a prosecution bond is not a party to the action, yet, 
when he is made a party to a proceeding to tax the costs in a case, he 
may appeal from the order allowing the motion to retax. 

MOTION to retax the costs in  an action, heard before Shuford, J., at 
Fall  Term, 1894, of SWAIN. The facts appear in  the opinion of As- 
sociate Justice Furches. 

J. W.  Cooper for R. G. Cooper. 
Fry & Newby contra. 

' FURCHES, J. On 12 July, 1889, plaintiff brought suit against defen- 
dants, returnable to Fall Term of Swain Superior Court. I n  this action 
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R. L. Cooper became plaintiff's surety for the prosecution of his suit. 
Plaintiff filed his complaint and defendants filed their answer in which 
they set up a counterclaim to plaintiff's action. At Fall  Term, 1891, 
plaintiff recovered judgment against defendants for the sum of $2,445, 
and cost of action. 

But this trial did not dispose of defendants' counterclaim and the 
case was retained on the docket until that could be disposed of, and ex- 
ecution of plaintiff's judgment was stayed until that was done. After- 
wards (but i t  does not appear at what time) plaintiff and defendants 
agreed to refer the matters involved in defendants' counterclaim to 
Mr. Newby. But it does not appear that he ever took the account. 

Sometime after this plaintiff and defendants agreed upon terms of 
compromise as to defendants' counterclaim in which defendants were 
to pay into court the sum of $1,650, and to release any further claim 

they might have on account of said counterclaim, and plaintiff 
(873) agreed to accept the $1,650 in  full satisfaction of his said judg- 

ment and plaintiff also agreed in this compromise to pay all 
unpaid cost. 

I t  appears from the findings of the judge at  F a l l ' ~ e r m ,  1894, that 
there remains $29.20 due Jenkins and Franks as witnesses, and $25 al- 
lowed Mr. Newby as referee, still unpaid. The sum agreed upon- 
$1,650-was paid into court, but at  what time this was done does not 
appear. 

The matter stood this way until Pall  Term, 1894, when defendants 
made a motion to retax the cost that had been taxed against defendants 
under the judgment of 1891, and to tax them against the plaintiff and 
the said R. L. Cooper, his surety on the prosecution bond. This motion 
was resisted by Cooper, but allowed by the court, and judgment being 
so entered against said Cooper he appealed to this Court. Then, leaving 
out of view the question of time (the motion being made more than one 
year after the judgment a t  Fall Term, 1891), can the judgment of the 
court appealed from be sustained? 

Section 209 of The Code requires that, before a clerk shall issue a 
summons, he shall take from the plaintiff a bond in  the sum of $200, 
upon condition "that the same shall be void if the plaintiff shall pay the 
defendant .all such cost as the defendant shall recover of him, in the 
action." 

I n  contemplation of law, the parties pay the cost of litigation as 
the action proceeds, and this bond is given, i t  is true, entirely for the 
benefit of defendants. The surety is not bound for plaintiff's cost. 
Hallman v. Dellimger, 84 N. C., 1. 

But the condition of the bond is to pay the defendant such cost as he 
shall recover of plaintiff "in the action." Then, if defendants did not 
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recover of plaintiff any cost "in the action," the surety is not bound. 
And we see that in  this case the plaintiff recovered of defendants $2,445, 
and the cost of action. This amount, i t  is true, was reduced to $1,650, ' 
by way of compromise and agreement of the parties, in  which 
agreement the plaintiff agreed to pay certain costs. And as he (874) 
agreed to do so, he ought to pay it. But this agreement to pay 
this cost does not bind Cooper. He  was no party to this agreement. 
The defendant did not recover this cost in the action and Cooper is 
not bound for any cost except such as defendants "recovered in this 
action," and he recovered none. 

Attorneys for defendants contend in their brief that this is a matter 
of discretion i n  the court below from which there is no appeal, and 
cite as authority for this position the case of S. v. Massey, 104 N.  C., 
877. But  that case is under section 733 of The Code and has no appli- 
cation to this case, and can in no way be authority for the position 
taken. 

I t  is also contended in  the brief that no notice of appeal was given, 
and that the case on appeal was not served within ten days. But the 
facts, as they appear from the record, are otherwise. 

I t  is also contended i n  the brief that we are bound by the facts found 
by the court below. We recognize this as the law, and decide the law 
of the case upon the facts as we find them in the record. 

Cooper, though not a party to the original action, was made a party 
to this proceeding, and had a right to appeal. We therefore hold that 
Cooper is not liable for this cost and that the judgment appealed from 
is erroneous. 

Error. 

Cited: Dale v. Presnell, 119 N .  C., 493. 

(875) 
G.  B. GARDEN v. W. R. McCONNELL. 

Action for Damages-Slander of Title-Par01 Evidence of Writ ten 
Contract, W h e n  Admissible. 

1. The rule that parol evidence cannot be allowed as to the contents of a 
' 

written instrument applies only in actions between parties to the writing 
and where its enforcement is the gravamen or substantial cause of the 
action. 

2, Where, in an action for slander of plaintiff's title, it was alleged that the 
defendant had, by misrepresentations as. to his title, prevented the carry- 
ing out of a written contract for the sale of the land between plaintiff 
and another, parol evidence as to the contents of such writing was admis- 
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sible, such. contract being collateral to the gravamen of the charge and 
material only as to the measure of damages. 

' 
ACTION, tried before Shuford ,  J., and a jury, at Fall  Term, 1894, of 

CLAY. From a judgment, on a verdict for defendant, plaintiff appealed. 
The facts appear in  the opinion of Associate Jus t i ce  Furches .  

G. B. C a r d e n  for plaintie. 
J .  B. Batchelor  for defendant .  

FURCHES, J. This is an action by plaintiff to recover damages for 
slander of his title to land. Plaintiff offered in  evidence a deed from 
T. M. Ledford and wife to himself, and mas then introduced to prove 
a sale of the land to one Isbell, and on stating that the sale was in 
writing the defendant objected to his speaking of the contents of the 
paper writing, and the objection was sustained. Plaintiff then intro- 
duced Isbell, who testified that he took the paper writing and assigned 
i t  to one Hoffman, of Detroit, Michigan. Plaintiff then offered to 

prove the contents of the paper writing. Defendant objected 
(876) and the objection was sustained. Plaintiff excepted to his 

Honor's ruling and submitted to a nonsuit and appealed. 
I t  is a well settled principle of the law of evidence that where a trans- 

action takes place between parties, which is  reduced to writing and 
signed by them (or it may be otherwise assented to by them), and an 
action is brought to enforce this transaction, the written evidence must 
be produced or accounted for before other evidence is admissible as to 
the transaction. This rule is put upon the ground that the parties have 
agreed that the writing shall be the evidence of their contract or trans- 
action. This learning is too familiar to call for citations to support it. 

But this rule only obtains in  actions between parties to the written 
evidence of the contract and where its enforcement is the gravamen- 
the grievance complained of-the substantial cause of the action. Bur- 
rill's Dictionary, 568; 1 Greenleaf Evidence, 366. This action is not 
between the same parties who made the written contract to sell the 
land. That was between the plaintiff and Isbell, and this action 
is between the plaintiff Carden and the defendant McConnell. 
The defendant McConnell is no party to this writing, and is in 
no way bound by it. And as he is not bound by it, as between him and 
the plaintiff, the plaintiff is not bound by it. I f  i t  binds one, it binds 
the other. And as i t  does not bind defendant, i t  does not bind the plain- 
tiff. Reynolds  v. Magness, 24 N .  C., 26. But this action is not brought 
upon this written contract between the plaintiff and Isbell. I t  is brought 
against the defendant upon the allegation that he had falsely claimed: 
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to the party to whom plaintiff was about to sell his land, that he (.the 
defendant) was the owner of one-half of the mineral interest iil the 
same, and plaintiff's title was not good, and that defendant by this 
means had prevented him from making the sale. This false representa- 
tion is what the plaintiff complains of. This is the gravamen- 
the grievance. Burrill's Dictionary, supra. The sale to Isbell (877) 
and the writing which was the evidence of that transaction, as 
between plaintiff and Isbell, is collateral to the gravamen-the issne-in 
this action, and is only material as to the measure of damage to which 
plaintiff would be entitled, if he sustains the issue as to the slan- 
der-the alleged grievance he has .against defendant. This paper 
titen being collateral to the issue-the grievance complained of-its 
conterltb may be shown without producing the paper. Reynolds v. Mug- 
71ess, supra; Pollock v. Wilcox, 68 N. C., 46; Wilson v. Derr, 69 N. C., 
137; S. v. Wilkerson, 98 8. C., 696. There was error in sustaining 
defendant's objection to the testimony. 

New Trial. 

Cited: Archer v. H o o p e ~ ,  119 N .  C., 582; S. v. Sharp, 125 N. C., 631; 
Belding v. Archer, 131 N.  C., 317; Ledford v. Emerson, 138 N.  C., 503; 
Holloman v. R. R., 172 N. C., 375; Hall v. Giessell, 179 N .  C., 659. 

(878) 
W. H. ROWLAND v. OLD DOMINION BUILDING AND LOAN 

ASSOCIATION ET AL. 

Building and Loan Association-Contract--Usury-Po~eclosure of 
Mortgage-Urvif orm Laws. 

1. A contract, by which the stock, taken out by a borrower and assigned to 
the association, when the mortgage is executed, is forfeited to the associa- 
tion on default, without allowance of credit on the mortgage for the pay- 
ments made on the stock, is unconscionable, and, though upheld by the 
laws of the association's own state, will not be enforced in North Carolina. 

2. When the foreclosure has realized enough to pay the sum borrowed, with 
interest at the rate stipulated on the face of the mortgage, and expenses, 
and the association has allowed nothing for payments made by the bor- 
rower on his stock, which he assigned to the association when he made 
the mortgage, such assignment is to be treated as merely a pledge of addi- 
tional security for the loan, and the borrower is entitled to a return of 
the stock. 

3. Laws must be consistent with each other and uniform in their bearing upon 
all the people of the State; and, inasmuch as the genexal law fixes the 
rate of interest at  six per cent per annum, no law of the General Assembly 
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.can be allowed to alter or change the general lam in this respect. Hence, 
chapter 444, Laws 1895, amendatory of chapter 7, vol. 2,  of The Code, 
has not the effect of allowing a charge by building and loan associations 
of a greater rate than six per cent per annum on loans. 

PETITION to rehear case reported in 115 N. C., 825. 

MONTGOMERY, J. The matter before the Court arises upon an appli- 
cation to rehear the case of Rowland v. B. & L. Association, 115 N .  C., 
825. We have given each and all of the grounds specified in the 
application a thorough and careful examination. Indeed, we have 
gone over the whole case, as i t  appears in the record, and as it 
was presented to the Court; and we have considered anew the opinion 
of the Court, in all its bearings. I n  addition, we have also thought over 
the effect and the meaning of the act of 1893 and that of 1895, amen- 
datory of chapter 7, vol. 2, of The Code (Building & Loan Associations). 

We were urged in the last argument, by counsel for the defendants, to 
regard these acts as interpreting the original one and as confirming 
the power of these corporations to charge, for money loaned by them, 
amounts under the names of "dues,') "fines," "fees," in addition to the 
rate of interest allowed by law. I f  this be conceded to be the intention 
of the law-making power, it does not follow necessarily that this Court 
will, in  construing these statutes, give effect to such intention. Laws 
must be consistent with each other and uniform in  their bearing upon 
all the people of the State. The courts cannot, and must not, in their 
interpretation of the law, violate this principle. "No man or set of 
men are entitled to exclusive or separate emoluments or privileges from 

the community, but in  consideration of public services." Const., 
(879) Art. I, sec. 7. We have a general law fixing the rate of interest 

at six per cent per annum, and no act of the general assembly 
can be allowed to alter or change the general law in  this respect. 

We reiterate what this Court said in  the case of Mills IJ. B. & L. 
Associatiofi, 75 5. C., 292: ''We know of no device or cover by which 
these associations can take from those who borrow their money more 
than the legal rate of interest, without incurring the penalties of our 
usury laws. Calling the borrower 'a partner,' or substituting 'redeeming' 
for 'lending,' or 'premium' or 'bonus' for an amount which they profess 
to have advanced, and yet withhold; or 'dues' for 'interest,' or any like 
subterfuges, will not avail. We look at the substance.') And, too, where 
the State undertakes to make such special grants to spkcial interests, 
we must adopt the meaning most favorable to the grantor, "for," as 
Chief  Justice Pearson said in the case of R. R. v. Reid, 64 N.  C., 158, 
"it is known that in obtaining charters, although the sovereign is pre- 
sumed to use the words, in point of fact the bills are drafted by individ- 
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uals seeking to procure the grant, and that the 'promoters,' as they are 
styled in  England, or the 'lobby members,' as they are styled 
on this side of the Atlantic, have the charters or acts of incorporation 
drafted to suit their own purposes; and a matter of this kind, instead of 
being, i n  its strict sense, a contract, is more like the act of an indulgent 
head of a family dispensing favors to its different members, and yielding 
to importunity." 

I f  corporations combining the capital of individuals are allowed to 
charge more than the legal rate of interest, by imposing fines and penal- 
ties upon those who borrow from them, on their failure to meet their 
obligations, the general law regulating interest will be defeated, and our 
legitimate banking institutions and private capitalists, who lend money 
on interest, will be greatly prejudiced in their rights, unless they 
resolve themselves into building and loan associations, and thus (880) 
make a dead letter of our usury laws. 

Counsel for the defendants called our attention to the magnitude of 
the business and the immense amount of capital of these associations, 
their aggregated capital doubling many times the combined capital 
of all the national banks of the country. This is a strong reason, to our 
minds, why the power of these corporations should be watched with a 
jealous eye. Justice Reade,  in delivering the opinion in  Mill's case, 
w p m ,  well said : "They are numerous and influential. They influence 
legislation. By their liberal advertising, they influence the press. And 
ewn the courts may be insensibly affected." The enormous profits which 
the defendant association derives in the conduct of its business, as set 
forth in  their by-lams, and as demonstrated in the opinion in this case 
delivered by Justice Burwell, make it clear that the laws should not 
grant them such favors as they claim from the State. 

In  conclusion we are satisfied that the unanimous decision of this 
Court, Rowland v. B. & L. Association, 115 N .  C., 825, is sound in all 
respects, and is the law of the land. 

Upon the application for the rehearing of this case, J u t i c e  
Burwell discovered that the Court had overlooked a credit of $130, 
a part of the money paid by defendant Noell, which the plaintiff had 
given to Noell. The fdlowing is the language of Judge Burwell upon 
discovering the oversight: "In the statement of the account made by 
the referee occurs this item: 'By cash paid on loan, $130.' I n  the 
petition for a rehearing it is stated that this credit was placed on the 

1 account as the value of the stock and that we overlooked that fact. This 
is true. I f ,  therefore, the assignee, Pittman, is declared to be the owner 
of the stock, this credit should be stricken from the account; for, as 
we have held, the defendant association is entitled to have all 
that i t  loaned Noell with six per cent interest thereon. Indeed, (881) 
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its counsel states that it asks no more. The proceeds of the sale of the 
mortgaged property are sufficient, it appears, for that;  and therefore 
there is no necessity, i n  order to satisfy the association's claim, that pay- 
ments on stock should be applied on the debt. Hence we may, without 
encroachment on the rights of the building and loan association, direct 
that i t  be paid i n  full out of the proceeds of sale, and thus leave the 
stock for him to whom Noell assigned it, the defendant Pittman. The 
property in  court oonsists of the proceeds of sale and the stock. Under 
the circumstances, i t  is but just and proper that the mortgaged loan 
(and we hold it to be) should be paid out of the first, the proceeds of the 
sale. This mill produce an equitable result." The petition to rehear 
is therefore dismissed, and the former judgment modified in respect to 
the $130 credit. 

AVERY, J., dissents. 

Cited: Strauss v. B. & L. Asso., 117 N .  C., 314; Rowland v. B. & L. 
Asso., 118 N.  C., 78; Smith v. B. & L. Asso., 119 N .  C., 259. 

(882) 

J. S. MERONEY, JR., V. ATLANTA BUILDING AND LOAN ASSOCIATION. 

Action to Enjoin. Foreclosure of Mortgage-Building and Loan Asso- 
ciation-Usurious Contract-Conflict of Laws-Lex Loci Contracti- 
Lex Loci Solutionis. 

1. Where a loan was made by a building and loan association of Georgia to 
a citizen of this State, on application to and through a branch agency of 
such association located in this State, and managed by a local treasurer 
and collector in this State, to whom payments were to be made and who 
received commissions on his collections, and gave fidelity bond to the 
association: Held, that the rights and liabilities of the parties under the 
contract (though the latter recited that it was solvable in the other state) 
must be determined by the laws of this State and not by the laws of the 
other state-it being the evident intent of the parties that the debt should 
be discharged by payments to the local treasurer in this State. 

2.  In the enforcement of a mortgage on land, the usury law of the state in 
which the land is will govern, the security having been given for money 
to be used in the state, though payment of the loan in another state was 
provided. 

3. A foreign building and loan association, having some of the features of the 
building and loan associations organized under the laws of North Caro- 
lina, but having, in addition, power to raise funds by issuing interest- and 
dividend-bearing stock, to buy and sell property, in general, and to act 
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as agent and trustee for the investment and management of funds, is not 
entitled to exercise the special powers and privileges of such local organi- 
zations. 

4. The transaction between a quasi  building and loan association and its bor- 
rowing stockholder is simply a loan, and is usurious, where he is liable 
under certain circumstances to pay more than the amount loaned and 
legal interest. 

5. On an accounting between a quasi building and loan association and its 
borrowing stockholder, he should be charged with all he received, with 
legal interest thereon, and should be credited with entrance fee, stock 
dues, premiums, and interest on payments in advance of legal interest, 
and should not be charged with fines for noncompliance with provisions 
as to payment of premiums. 

6. Act 9 March, 1895, restricting, in its first section, building and loan associa- 
tions to six per cent interest, if held to allow greater interest by the pro- 
vision of a subsequent section authorizing them to charge costs, expenses, 
interest, premiums, and fines, is repealed by act 13 March, 1895, prohibit- 
ing any one, without exception, to exact more than six per cent for the 
loan of money. 

(883) 

ACTION to enjoin the foreclosure of a mortgage and for an accounting, 
heard before Armfield, J., at Fall Term, 1893, of CHEROKEE. There 
was judgment for the plaintiff and defendant appealed. The facts 
appear in  the opinion written by Justice .Burwell before the expiration 
of his term of office, and adopted in full by the Court. 

J .  W.  d3 H. L. Cooper. for p la in t i f .  
J .  W.  Hinsdale for defendant. 

CLARK, J. The following full and convincing opinion prepared by 
Just ice Burwell  as last term is adopted by the Court: 

"The question between these parties is, What sum is legally due to 
the corporation, called The Atlanta National Building & Loan Asso- 
ciation, from the plaintiff on account of a loan of $300, made by it to 
him on 11 September, 1890, the payment of which was secured by a 
deed in  trust made by the plaintiff and his wife to the defendant Gold- 
smith, by which they conveyed to him, as trustee, a certain town lot in 
Murphy, Cherokee County ? 

'(What the defendant corporation contends for as its dues under its 
contract with the plaintiff, is clearly set out in the letter of its able 
counsel, which has been made by it a part of its answer. This letter is 
dated 10 March, 1892, is addressed to the plaintiff, and after telling 
him the writer is instructed 'to foreclose said deed of trust,' gives 
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(884) him 'an opportunity to settle' without a sale of his property, as 
follows: 'You were a subscriber to five shares of the common 

stock, class "B," of said Association, upon which you have paid the dues 
of sixty cents per month on each share from March, 1890, to January, 
1891, inclusive, eleven months, at $3 per month, $33. See By-Law 
No. 3. On 11 September, 1890, you borrowed $300 from the Associa- 
tion and made your note and deed of trust to secure the same according 
to the charter and by-laws of the company. By this contract you agreed 
to pay the Association, in  addition to the dues or monthly installments 
upon your stock which you contracted to pay upon becoming a stock- 
holder, the sum of $3 per month as interest and premium on said ad- 
vance until the stock should reach its par value; and you stipulated 
that if you failed to pay promptly, when due and payable, the said 
monthly interest or premium, fines and monthly payments on said stock 
for a period of three months after the same became due or any install- 
ment thereof became due, then at  the option of the said Association 
the whole indebtedness should at once become due and collectible. You 
owe interest and premium for the same time according to your contract 
-$3 per month for 14 months, $42. The Association has exercised its 
option and now requests due payment of the whole indebtedness. You 
owe under your contract of subscriptions to five shares of stock, dues 
February, 1891, to March, 1882, sixty cents per share per month, for 14 
months at  $3 per month, $42. You likewise owe for 14 months at  ten 
cents a share per month, or fifty cents per month for 14 months, $7. See 
By-Laws, No. 8. This makes a total of $91 to be added to the principal 
of your note, $300, which makes a total of $391. By-Law 22, paragraph 
22, provides : "After a member has made not less than eleven successive 
monthly payments of dues, exclusive of the admission or entrance fee, 

provided he has paid dues for every month up to the date of with- 
(885) drawal and all fines or other charges against him, he may with- 

draw the amount of dues paid by him, less that part of the same 
apportioned to the expense fund," as prescribed i n  By-Law No. 25, with 
interest a t  six per cent per annum for the average time on the amount 
withdrawable. Paragraph 4 of the same by-law provides: "No with- 
drawal of shares which are in  arrears will be allowed until such arrears 
with all fines and other charges have been paid; payment of dues must 
be continued until the month of actual withdrawal; the admission or 
entrance fee and the ten cents per share per month appropriated to the 
expense fund cannot be withdrawn. Sixty days' notice i n  writing to be 
signed by the shareholder is required for all withdrawals. A withdrawal 
fee of $3 must be paid on each certificate. Each notice to withdraw will 
have attention in order in which it is received. Dues are the monthly 
installments paid on shares and do not include the admission nr cntrance 
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fee of one dollar per share." By-Law 25 provides: "There shall be 
retained and reserved from the monthly dues paid on the shares the 
sum of ter cents per month per share for the payment of expenses, to 
be known as the expense fund. The excess over and above expenses to 
go to the profit account." I n  this settlement the company will concede 
to you the withdrawal value of your shares as if you were not in ar- 
rears. Your dues on stock from March, 1890, to March, 1892, as $3 per 
nmnth, would be $75, less expense fund ten cents a share, fifty cents a 
month, for 25 months, $12-leaving due $62.50. Add interest at six per 
cent for average time, twelve months and a half, $3.40--making $65.90, 
less withdrawal fee $3-leaving $62.90. So deducting from $391 the 
credit of $62.90, we have $328.10 as the amount which the Association 
is now claiming to be due by you. If the same shall be paid without 
,"oreclosure you will be relieved of the additional expense of 10 per cent 
of $32.10, attorney's fee and expense of sale. Unless you shall 
at once pay to me the amount due by you to said Association, 1 (886) 
shall under my instructions proceed to foreclose the deed of trust 
according to law. I will call your attention to the fact that this con- 
tract is solvable in Georgia and is made with reference to its laws. The 
courts of Georgia have decided such a contract to be valid and binding.' 

"The defendant is organized under the laws of the State of Georgia 
and an examination of its charter, a copy of which is filed with the 
brief of its counsel, discloses the fact that the scope of its power is very 
extensive. (The object of said Association,' i t  is said, 'shall be pecun- 
iary profit for its stockholders, to encourage the savings of small sums 
of money, to aid persons of limited means in obtaining homes, the ac- 
cumulation of a fund which shall be paid in monthly installments by its 
stockholders, and lending the same on real estate, personal or other ac- 
ceptable security to members of said association or to persons not mem- 
bers thereof or to corporations, and to take and hold deeds, mortgages, 
executions or other liens, or personal security therefor, to sell, assign, 
transfer or otherwise dispose of all such securities or any part thereof; 
to make, issue and sell bonds or other obligations based on the security 
and property held by the association; to buy, sell, own and deal in any 
real or personal property; to improve any such real estate by erecting 
buildings, machinery or other appliances for increasing the value thereof, 
to lease or rent the same, and to sell the same for cash or on install- 
ments; also to act as agent or trustee for the investment and manage- 
ment of funds for persons, corporations, administrators, executors, guard- 
ians and trustees. To carry out all of which objects, as well as to do any 
and all other acts or things necessary and lawful in the prosecution and 
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(887) management of said business and businesses, petitioners pray 
to be invested with full power and authority.' 

"And by its charter i t  i s  given full power and authority to carry out 
all these objects of its organization. 

"Now, if we leave out of our consideration, for the present, all ques- 
tions about the alleged special powers and privileges of this corporation, 
and all questions that pertain to the intricacies of the business of build- 
ing and loan associations, and the application of payments made by B e  
borrower from such an association on stock in  liquidating his indebted- 
ness, we have here a loan of money made by a foreign corporation to a 
citizen of this State and secured by mortgage on land in  this State, at 
a rate that is plainly usurious under the law here, 1 2  per cent (six per 
cent as interest and fifty cents per month as premium) and an  insistence 
by the foreign lender that, because it is stipulated in  the contract that 
it is 'solrable' in  the foreign state and is made with reference to its 
laws, and those laws allow the taking by it of that rate of interest 
for the loan of money, the courts of this State are bound to enforce such 
a contract by a decree of foreclosure. 

"The proposition challenges careful attention. I t  is important that 
foreign capital invested within our borders shall have, to the very 
utmost, its just dues, and that it shall find our courts ready now, as they 
have always been, to protect its interest and enforce all its lawful rights. 
But it is important also that the settled policy of the State should be 
upheld by its courts, and that schemes which to them seem manifestly 
adopted merely to evade its usury laws should not be allowed to bring 
about a virtual abrogation of those statutes. 

"If a foreign bank or other lender of money may establish local 
branches or offices in this State, and through its agents solicit and take 

application for loans on mortgages of land here to be sent to the 
(888) home office, to be passed upon and allowed there, and if, hecause 

of such arrangement, and the insertion of a statement, put in the 
note or mortgage that the contract is 'solvable' in the foreign jurisdiction, 
and is made 'with reference to its laws,' the courts of this State are 
required to enforce such contracts, and decree a foreclosure of the mort- 
gage and a sale of the land, that the foreign usurer may have his usury, 
then surely will i t  have come to pass that it is no longer true that there 
is no 'cover or device,' by which the wholesome restraints put upon the 
money lenders by our statutes may be escaped. 

'(Upon this subject there is in  Martin v. Johnson, 84 Ga., 481, a most 
emphatic declaration from the highest court of the state that is  the 
domicile of the defendant corporation. A loan of money had been made 
by a citizen of Massachusetts through an agent in  Georgia to a citizen 
of the latter state, secured by mortgage on land there but payable in 
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the former state. I t  was contended that the rights of the mortgagee 
were not to be governed by the laws of Georgia in  respect to usury be- 
cause the note was payable i n  Massachusetts. The Court said: "If this 
Court should hold that a note made in this State but payable in  the State 
of Massachusetts for money advanced by the agent of a pkrson who re- 
sides in Massachusetts could be collected notwithstanding it contained 

u 

sixteen per cent usurious and pnlawful interest, then the law of this State 
as to usury would be inoperative and useless ; the money lenders of those 
states that have no usury laws but which allow to be collected any rate 
of interest contracted for, could flood this State with their agents and 
by the loan of money exact the highest rate of interest, even a hundred 
Der cent.' 

"It seems, therefore, that the principle for which the defendant cor- 
poration contends is denied in the courts of its own domic i le tha t  a 
foreign money lender, loaning money in Georgia on mortgage 
on Georgia land, must be content in  a foreclosure proceeding to (889) 
have the amount due determined by Georgia law. 

"The reasons that support the rule there are valid here. The rules 
of comity require us to allow foreign corporations a standing in our 
courts to enforce the valid contracts they may have made with our citi- 
zens, and all such liens upon property situated within this State as they 
have lawfully acquired. But that comity does not require that we 
should allow foreign corporations to enforce contracts here if such 
enforcement would b e  in  conflict with our laws. and. beinn thus in con- - 
flict. the enforcement thereof would work against our own citizens, and 
give to the foreigner an adrantage which t h i  resident has not. WaZters 
v. Whitlock,  9 Fla., 86 (76 S m .  Dec., 607). Much less does it require 
that we should allow a Georgia corporation to enforce a mortgage loan 
which is illegal and void by our laws (Ward  v. Xugg, 113 N. C., 489) 
while i n  that state the rule is as stated i n  Martin v. Johnson, supra. 

"It is well settled, so well settled that authorities need not be cited, 
that a purely personal contract made in one place to be executed in 
another, is to be governed by the laws of the place of performance. This 
general rule is subject to the qualification that the parties act in good 
faith, and that the  form of the transaction is not adopted to disguise 
its real character. Tpler on Usury, 53. 

"Now, it seems very manifest to us, considering all the facts and 
circumstances, that this Georgia corporation required the plaintiff, a 
citizen and resident of this State, to declare, in  the obligation given by 
him to it for the money loaned him, that the contract was solvable in 
that state and was made with reference to its laws. not because i t  was 
contemplated by either of the parties that the money would be 
paid there, or that the parties would enforce their respective (890) 
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rights under the contract in  the courts of that state, but because 
this money lender desired to escape the restraints of the laws of this 
State, and, by this formal declaration inserted in the contract, compel 
the courts of this State in a suit for the foreclosure of the mortgage to 
adjust the rights of the parties according to the laws of Georgia and the 
decisions of its courts, and in  disregard of the laws of this State and the 
decisions of this Court. 

"The by-law in relation to the establishment of local branches is as  
follows : 'In accordance with the authority conferred in its charter this, 
Association will establish local branches in  Georgia and other states a t  
such points as the board of directors may approve. The local branches: 
shall elect their own officers and directors and may make such by-laws 
as they desire to govern their own bodies not inconsiste~lt with those of 
the parent office. Tlhe treasurers of the local branches shall give such 
bonds to the Association for the faithful performance of duties and the 
prompt remittance of all collections by them, as the board of directors 
of the parent office shall determine in each particular case. They shall 
receive two per cent on all collections from the local branches made 
and paid over to the treasurer of the parent office by them.' 

"It appears from the record that there was a 'local branch' at Murphy, 
through which this loan was negotiated. I t  is evident that the borrower 
was expected to make his payments to the treasurer of this local board, 
who was under bond 'to the Association' for the prompt remittance of 
all collections. The by-laws provided for compensation for this treasurer 
-two per cent of his collections. The local treasurer must be considered 

the collecting agent of the Association. A payment to him must 
(891) be considered a payment to the Association. Asseveration that 

he is the agent of the local branch, not the parent company, that 
he was expected to receive and remit money, not as agent of the lender 
to whom he had given bond for the faithful performance of his duties, 
but of the borrower, cannot avail. I t  is evident that this contract, which 
the borrower was required to say was solvable i n  Georgia, was in fact 
to be solved by payments to this local treasurer, and that the form of the  
transaction was adopted to disguise its real character. 

"Considering the transaction, therefore, without any regard to the 
intricate questions pertaining to what are called building and loan 
associations, but merely as a loan of money made by a money-lending 
corporation of another state through its local branch in  this State, in  
the-manner detailed in  the case on appeal, to a citizen here, we conclude 
that i n  this contest between the parties as to their respective rights and 
liabilities under the contract, those rights and liabilities must be deter- 
mined by the laws of this State; that it is, in truth, a North Carolina 
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contract to be governed by our laws, and not a Georgia contract to be 
governed by the laws of that state. 

"If there was no local board and no local treasurer; if the application 
of this resident of North Carolina for a loan of money to be secured 
by a mortgage on land in this State, to be executed here, had been for- 
warded directly to the home office of this foreign corporation, and had 
been there granted upon the condition that the note or bond given by 
the borrower should be made payable at the home office and should bear 
interest at  a rate allowed by the laws of that jurisdiction but illegal 
here, it has been declared by high authority that, in a suit to foreclose 
the mortgage, the decree of foreclosure will limit the recovery of the 
lender to the rate of interest allowed by the laws of this State. Wharton 
in his treatise on the Conflict of Laws, section 507, says of the 
question, 'Whether, when a mortgage is given as security for (892) 
a loan, and the mortgage is in one state and the place of pay- 
ment of the loan is another, the law of the former state or that of the 
latter state is to prevail in the settlement of interest,' that it has been 
frequently litigated in  the United States, and 'with results which on their 
face are irreconcilable.' And the learned author says: 'The true test 
is, was the mortgage merely a collateral security, the money being em- 
ployed in another state and under other law, or was the nioney employed 
on the land for which the mortgage was given? If  the former be the 
case, then the law of the place where the money was actually used, and 
not that of the mortgage, applies. If the latter, then the law of the 
place where the mortgage is situate must prevail.' 

"It is stated in the elaborate brief of the learned counsel for appel- 
lant that the authorities cited by Wharton do not sustain the rule thus 
laid down by him. Among these cases is Chapman v. Robertson, 7 
Paige, 627, in which it was adjudicated, as stated in  the head-notes of 
that case in 31 Am. Dee., 264, that 'The comtruction and oalidity of 
personal contracts depend on the laws of the place where they were 
made, unless they were entered into with the view of being performed 
elsewhere,' and also that 'transfer of land or other heritable property, 
and the creation of liens thereon, is governed by the lams of the place 
where such property is situate.' Of this case Folger, Justice, said in  
Dickinson, u. Edwards, 77 N. Y.,  573, 'Chapman, 7%. Robeitson, supra, 
is a case often cited and relied upon, but it does not impinge the general 
rule that the validity of a purely personal contract is to be tried by thp 
law of the place of its performance. The learned Chanc~llor concelcs 
that the case would have come clearly under that principle if 
the contract in suit had been onlv the personal contract of the (893) 
defendant; but he holds, that as it was a mortgage actually exe- 
cuted here by a resident here, upon land here, for money borrowed to 
11 c-8e 527 
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be used here, though to be returned elsewhere, the law of this State would 
fix the legality of the rate of interest reserved, and he further reasons that 
the contract was partially made here actually in reference to our laws, 
with an appeal to our courts contemplated by the parties, if necessary.' 

"A distinction seems thus to be clearly recognized between a contract, 
'purely personal,' as for instance a promissory note executed in this 
State, but made payable bona fide in Georgia, and a contract not 'purely 
personal,' as for instance a loan of money by a citizen of Georgia to ;i 
resident here to be repaid in that state and to be evidenced by note, so 
payable, and mortgage on land in  this jurisdiction. I n  Jackson c. Mort- 
gage Co., 88 Georgia, 756, Bleckley, C'. J., speaking of a loan of money 
made by the defendant to the plaintiff in New York, but secured by mort- 
gage on land in Georgia, where he resided, says: 'There was not one 
contract for making the notes, and another for securing them by a con- 
veyance, but a part of one and the same contract was expressed in  the 
notes, and a part in the deed executed at the same time. There was no 
intention to make a loan without having it secured both by the notes 
and the deed. I t  was therefore impossible to accomplish the object with 
out calling in  the laws of Georgia as a part of the transaction. New York 
had no law which could make any contract conveying land situated .in 
Georgia operative or obligatory. As the laws of Georgia would thus 
be essential with respect to a part of the transaction, that law, if possi- 
ble, ought to be applied to the whole. There was no intention to make a 
mere personal contract, but the scheme was to make one partly personal 

and partly confined by its very nature to a given situs, to wit, 
(894) the State of Georgia.' See also Martin v. Johnson, supra, which 

was a suit to foreclose a mortgage, the debt being payable in 
Massachusetts. I t  is there said: 'There is a portion of the contract 
which under no circumstances could be enforced in the State of Mas- 
sachusetts-that as to the land upon which it is sought to set up a lien. 
Nor do we readily see how any portion of this contract could be enforced 
in  the State of Massachusetts against a person resident in  the State of 
Georgia.' 

"The difference in  the contracts makes a difference in the rule appli- 
cable to their enforcement. Hence, in  Pine v. Xmith, 11 Gray, 38, i t  mas 
decided that a note made in  Massachusetts and secured by mortgage on 
land in that state, although payable in  New York, was to be construed 
by the Massachusetts law; and in Thompson v. Edwards, 85  In., 414, 
i t  was held that if A of Indiana borrowed in  Indiana, on notes secured 
by a mortgage on land there, money of a citizen of New York, some of 
the note being payable in  New York, and some specifying no place of 
payment, the contract was an Indiana contract, and the question of its 
being usurious was to be tested by the law of that state. In  Pancoast 
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v. Ins. Co., 79 Indiana, 172, the notes and mortgages were payable in 
Connecticut, and the court said: 'It is true that the notes and mort- 
gage are made payable in  Hartford in the State of Connecticut. But 
i t  is true that they were executed in this state, the mortgagor lives 
in  this state, the lands lie in  this state and from the terms of 
the mortgage i t  is clear that the intention of the parties was that the 
contract -,vas to be enforced in this state. The mortgage could be en- 
forced nowhere else. I n  such a case the law of this state governs, the 
rate of interest being fixed in accordance with the laws of this state.' 

"The doctrine which Dr. Wharton announces seems to us just 
and reasonable. It has been repeatedly held that such trans- (895) 
actions would constitute 'doing business' in this State so as to 
subjeot the foreign money lender, thus conducting himself, to a license 
tax. Xurfree on Foreign Corporations, sections 65, 69, and cases cited. 
The contention of the defendant corporation seems to us to amount to 
this: that it must be allowed to do business in  North Carolina i n  total 
disregard of North Carolina's statutes and the decisions of her courts; 
that i t  shall be allowed to take mortgages on North Carolina land from 
a resident owner for money loaned to the resident, to be u8ed here, and 
foreclose them in North Carolina courts, w h e r ~  alone jurisdiction for 
foreclosure could reside, and where alone it must have contemplated 
enforcing its rights, if a resort to courts should be necessary, not by 
North Carolina statutes and the decisions of her courts, but by Georgia 
statutes and the decisions of its courts; in  fine, that i t  shall be allowed 
to override in the courts of this State the laws of this State and its well 
settled policy as to the borrowing and lending of money. 

"We cannot accede to this proposition, but, instead, we choose ,u 
adopt the doctrine announced by Wharton, quoted above, which seems 
to us more reasonable and which he assures us is sustained by the au- 
thorities. 

"We have, indeed, as i t  appears to us, an affirmance of that doctrine 
i n  Commissioners v. R. R., 77 N. C., 289, where the learned Justice 
Rodman, speaking of certain bonds which the defendant company had 
delivered i n  New York and which were payable there, and which, it 
was contended, were 'governed by the laws of New York in respect to 
the rate of interest,' says: 'These bonds were clearly a North Caro- 
lina contract; the precedent debt, which was the consideration, 
was incurred and payable in  North Carolina; both parties resided in 
North Carolina; the bonds were secured by a mortgage on 
real property i n  North Carolina, which could only be enforced (896) 
through the courts of this State. I n  our opinion the bonds could 
legally bear no greater rate of interest than that allowed in North 
Carolina.' 
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"Now, if the reason given by this able Judge for declaring that these 
bonds were clearly a Xorth Carolina contract be analyzed, it will be 
found that the fact that 'both parties resided in North Carolina' could 
not have been an important factor, for in  Roberts  v, N c N e e l y ,  52 N. C., 
506, it was proved that both parties lived in Salisbury in  this State, 
and yet the contract between them, a promissory note, executed at their 
residence, but payable in New York, was declared to be governed by 
the law of that state as to the rate of interest it would bear-to be a 
New York contract in  this respect. The really controlling reason for 
the conclusion announced so unhesitatingly about that contract seems 
to have been that the parties manifestly contemplated the courts of 
North Carolina as the tribunal for the enforcement of the contract, the 
security, the mortgage, being enforcible, as is there said, only through 
the courts of this State, and, this being so, the laws of the former must 
govern the rate of interest. 

"We do not deem it necessary to discuss each one of the many authorl- 
ties cited by defendant to show that our courts must be governed by the 
decisions of the courts of Georgia in  ascertaining what is due, on an ac- 
counting from this mortgagor to this mortgagee. I n  not one of them, 
so f a r  as we can see, did the court enforce a contract which was illegal 
and void by the law of the forum, illegal and void by the law of the 
place where the contract was made, and illegal and void by the law rei 
sitae, and valid, if at  all so, only by the lex loci solutionis. 

"Fal ls  v. Loan  and B. Company ,  97 Ma., 417, was an action to fore- 
close a mortgage. The facts were very similar to those in our case. 

(897) The Court decided that 'the contract which gave rise to the 
present suit is an Alabama contract, and can only be enforced 

to the extent our statutes permit,' and added : 'Any statute of this state 
which may be supposed to confer on building and loan associations the 
right to charge 1n;l.e than eight per cent interest, eren if me concede such 
statutory authority, must be confined in  its operation to such corpora- 
tions as are chartered in Alabama. I t  cannot be supposed that our legis- 
lation had a greater purpose or intent than that.' I n  that case, as in 
this, the borrower was required to have paid three months' install- 
ment on stock before he could obtain a loan, and yet that Court declare3 
that the transaction was 'practically a loan of money,' and quotes from 
TihlfeZder v. Carte?., 64 Ala., 527, the following language: 'In deter- 
mining whether a contract is infected with usury, its substance and 
effect, nos its form, are material.' 

-.TIolding, therefore, as we must, that the contract of a loan between 
this mortgagor and mortgagee is governed by the laws of this State, 
we come to the question, what is due the mortgagee according to those 
laws 2 
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"We are met at  the threshold of this investigation bv the contention 
u 

of the defendant corporation that, being a 'building and loan association,' 
it is entitled to exercise the same powers and privileges as if it had 
been organized in this State according to the provisionf; of The Code, 
vol. 2, ch. 7 ;  that the same effect i s  to be given to its contract with the 
plaintiff, as if it were a North Carolina corporation, formed in strict 
compliance with the provisions of that chapter of The Code, and there- 
fore entitled to exercise special powers and privileges. 

" ( A building and loan association is an organization created for 
the purpose of accumulating a fund by the monthly subscriptions 
or savings of its members to assist them in building or pur- (598) 
chasing for themselves dwellings or real estate by loaning to 
them the requisite money from the funds of the society upon good secur- 
ity.' 2 Am. & Eng. Enc., 604. Mr. Endlich (sec. 283), speaking of the 
proper and legitimate purposes of the creation of such corporation, 
says: 'To all practical intents, it may be said to be to enable a number 
of associates to combine and invest their savings to mutual advantage, 
so that from time to time any individual among them may receive out 
of the accumulation of the pittances which each contributes periodically 
a sum, by way of loan, wherewith to buy or build a house, mortgaging it 
to the association as security for the money borrowed, and ultin~ately 
making i t  absolutely his own by paying off the incumbrance out of his 
subscription. I t  is only so fa r  as they serve these purposes and are . 
confined to the objects necessarily involved therein that the acts of 
building associations fall properly within the powers granted. As 
soon as they transgress these limits, they are ultra wires.' (' Nearly every state in  the Union has a general statute relating to 
the incorporation of building and loan associations or associations of 
that class called by some name of similar import. Each of these statutes 
differs from the other. All agree in this, that the contemplated organi- 
zations are all strictly coijp&ative in their nature. ~ rofessor  H. 13. 
Adams, of Johns Hopkins University, an eminent writer on economics, 
in  his essay on corporations, in 13 Appleton's Encyclopedia (Annual 
1888), speaks of these associations as a 'peculiarly American form of 
coijperxtion.' Mr. A. B. Burke, to whom Mr. Endlich acknowledges 
his indebtedness in  a note to section 7 of his work, cited heretofore, 
has lately used the following language in a journal published in the 
city of Philadelphia: 'As the term "building society" is very 
indefinite, and as applied to Philadelphia societies an  actual (899) 
misnomer, i t  is necessary to specify exactly what is meant by 
such society. The name was first applied to organizations which built 
houses to be sold. I t  was also applied to speculative loan associations 
whose stockholders had no relations with the borrower, except that of 
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lenders of money; and more recently it has been applied to "national" 
loan associations, having agencies all oTer the Union, and salaried 
officers and agents. The term "building society" as here used is not 
intended to apply to any organization of the character above mentioned. 
I t  is essential that the true plan should be clearly understood, and that 
its coiiperative principles should be faithfullq followed, or those who 
are tempted to imitate the Philadelphia workingman in buying a houae 
may . . . lose, not only their money, but their faith in  cooperative 
enterprises.' 

"If we consider the scope of the powers of this corporation, we find 
that they far exceed those conferred upon 'homestead and building asso- 
ciations' by The Code of this State. The powers conferred upon it 
have been heretofore fully set out, and need not be repeated. Suffice 
i t  to say that it has powers under its charter to do things far exceeding 
in risk the assisting of its members 'in building or purchasing for 
themselves dwellings or real estate.' 

"If we consider the manner in  which its funds are to be raised, me 
find that i t  is not by 'accumulating a fund from the monthly subscrip- 
tions or savings of its members,' but mainly by inducing capitalists to in- 
vest their surplus i11 one or the other of the kinds of stock provided for 
in the following by-law: '2. Full-pay-interest-bearing stock in class I3 
which shall be sold at $50 per share and which shall bear interest at 

six per cent per annum, payable semi-annually, on $50 per share. 
(900) This stock shall be redeemable upon maturity of the install- 

ment stock in  said class, at $100 per share, less the aggregate 
sum of dividend paid thereon. 

"'3. Permanent investment stock which shall be sold at  $100 per 
share and which shall participate in  the profits of the Association from 
the date of issuing the certificate of stock to be paid semi-annually, to 
wit, on 1 February and 1 August of each year. The par value of all 
stock at maturity shall be $100 per share. X member may hold any 
number of shares.' 

''A corporation having the authority to incur such risks and respon- 
sibilities and deriving its funds from such a source in whole or in 
part, is not a building and loan association except in  name. I t  is 
merely a money-lending, dividend-paying corporation, to which, for 
some purposes, some features of a 'building and loan association7 have 
been attached. I t s  purposes and powers put it outside of the pale of the 
beneficent statute which was intended to encourage coiiperation among 
the saving poor, and not to aid the rich in finding good investments for 
their capital. 

"The purpose had in view by the legislation of the different states 
allowing the incorporation of these building and loan associations, as 

532 



N. C.] FEBRUARY TERM, 1895 

they are called, is  thus stated by Mr. Endlich i n  section 119 of his work 
on the laws of such corporations: 'As a mere saving institution, the 
building association would never have recommended itself to the favor 
of legislatures to so unprecedented a degree. As a mere bank for the 
depositing of money lying idle, for the purpose of fructifying it for 
the rich, by fleecing the needy, it would never have acquired the unusual 
rights i t  exercises. But the idea, the possibility, of making member- 
ship in  i t  the means of raising a property-holding, homestead-owning 
class of citizens, precisely as to those whose improvident habits and 
petty earnings had hitherto debarred them from the blessings, 
or feeling the stimulus of the prospect, of owning their own (901) 
homes,-the desirableness of augmenting the portion of land 
owners among the working classes, particularly in a republic, seemed so 
weighty a consideration in the minds of legislators, that t'ney were 
willing, in exchange, to make a sweeping exception to many of the 
best settled rules of general policy applicable to dealings between man 
and man.' 

"If, as the defendant contends, our statute confers upon building and 
loan associations those special powers and privileges, constituting, as 
the learned author says, 'a sweeping exception to many of the best ser- 
tled rules of general policy applicable to the dealings between man and 
man,' i t  is certain that no corporation except such an one as is contem- 
plated by the statute can lay any claim whatever to those special powers 
and privileges. 

"A true building and loan association, such as our statute provides 
for, has no authority to declare or pay dividends on its stock. Endlich 
on the Law of Building Associations, see. 324. 'As to participation 
in  profits, the scheme has reference to the final adjustment of accounts, 
not to any intermediate realization.' The defendant corporation has 
two classes of stockholders to whom, as shown by the by-law heretofore 
quoted, dividends are to be paid each year, and, having power to so 
conduct its business, is not the kind of an association which our legis- 
lature designed to promote. A corporation of that class cannot risk 
its members' money and houses by engaging in  many of those enter- 
prises enumerated in the defendant's charter heretofore set out. The 
defendant has 'full power and authority' to do all those things. There- 
fore it is not of that class and can lay no claim to those special powers 
and privileges with any justice whatever. 

('In section 39 of Mr. Endlich's treaty i t  is said that these associations 
are founded upon princijdes of strict mutuality and equality of bene- 
fits and obligations. A corporation not founded on those prin- 
ciples cannot be truly a building and loan association within (902) 
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the purview of our statute. The benefits are not strictly mutual and 
equal where one stockholder, according to the plan of organization, i~ 
entitled to semi-annual interest on what he has paid in, and another 
to semi-annual dividends, while others must -await the termina- 
tion of the life of the association or some other time, indefinitely future, 
before reaping any profits. There is no strict equality of obligation, 
where one stockholder pays $50 for a share of stock, and another obli- 
gates himself to pay $100 per share. 

"In Maryland, a corporation which made its loans to members in 
the approved form of building association loans, but whose aims and 
nature did not bring its property within the statute as a building 
association, was not allowed to enforce reservations la~vfully permitted 
to such institutions.' Endlich, see. 335; Williams v. Loan & Annu. Asso., 
45 Md., 546. The same doctrine is established in Pennsylvania. 
Jarrett v. Cope, 68 Pa. St., 67; Kuffert v. Guttenburg B. Asso., 30 Pa.  
St., 465; Rhoads v. B. Asso., 82 Pa., 180. 

"The wisdom of this doctrine will be apparent, we think, to all who 
will consider the possible consequences of a contrary rule. 

"For illustration: Let us assume for the sake of argument that a 
building and loan association organized under our statute has a right to 
loan money to its members at the rate of one-half per cent per month 
and a like 'pyemium,' or one per cent per month; that i t  requires its mem- 
bers to pay sixty cents per month as dues on each share of $100, of which 
ten cents is to go to the exDense fund of the association, and enforces " 
prompt payment of a fine of ten cents per month per share. Let us 

now suppose that one of those worthy citizens for whose special 
(903) benefit it is said this 'beneficent statute' was adopted, is induced 

to subscribe for ten shares in one of these beneficent institutions. 
His  first duty is to pay $10, for the privilege of being enrolled. Let 
us assume that the agent who induced him to subscribe takes this for 
his trouble, and give that particular sum no further consideiration. 

"Let us now suppose that this member, wishing to become a home 
owner, selects one to cost $1,500, and, using $500 which he had and 
one thousand dollars borrowed from the association on a mortgage of 
the property, he takes the title and bravely sets out to battle with the 
debt he has incurred, to provide a home for his family, in good cheer 
at  the prospect held out to him by the company's agent that at the 
end of seven years 'at the farthest' his ten shares of stock will be 
worth one thousand dollars, and that then, by a very simple process 
of adjusting the accounts, he will at the sanie moment cease to be a 
debtor to the association and also a stockholder in it, and the inorrpagr- 
on his house will thereupon be canceled. Let us assume that the 
mortgage provides that he will pay 'said monthly interest or premium, 
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fines and monthly payments on said stock' until the said shares shall 
become fully paid in  and of the value of one hundred dollars each, as 
the mortgage set out in  this record does. 

"Now, let us suppose that this workingman, at the end of seven years, 
having promptly, out of his hard earnings, paid each month ten dollars 
interest and six dollars stock dues to the association, asks that his stock 
be exchanged for his debt and his home be disencumiered of its lien, and 
is told that while the soliciting agent was no doubt entirely sincere in 
his belief that the payments thus far  made by him mould satisfy his 
indebtedness, the rosy-hued hopes constituted no part of the 
contract; that i t  is stipulated that he should keep up his dreary (904) 
round of monthly payments until he had fully paid up his stock 
and i t  was worth one hundred dollars per share-that contrary 
to everybody's expectations the expenses had been larger than was antici- 
pated and net profits had been smaller than hoped for, and that his 
stock was not worth one hundred dollars per share, as the books of 
the company plainly showed; that, while-his engagement was that, 
if the exigencies of the association required it, he would pay one thous- 
and dollars in stock dues alone, he had in fact only paid $504 ($84 
times $6) on that score, and out of that he had agreed that $84 (840 
times ten cents) should be used as expenses, learing, i t  might be, only 
$420 really credited on his stock account. Let us suppose that, still hop- 
ing for good results, he resumes his payments and toils on; that from 
month to month, from year to year, the happy day when the stock is 
worth par is put off by accumulating expenses and constantly recurring 
losses until at the end of 166 2-3 months he insists that his stock dues, 
at least, in any event, are all paid, because 166 2-3 payments of sixty 
cents each amount to one hundred dollars, and is told that ten cents of 
each sixty cents paid in  by him had according to his agreement been ap- 
plied to the exp&ses, and that the association was in debt, and that all 
the subscri~tions for stock. which he was informed constituted a trust 
fund, must be paid in, and hence, as the expenses of the business, in- 
cluding the interest and dividends paid to certain classes of the stock- 
holders, had consumed all the profits, it would be required of him to 
pay stock dues fo14 two hundred months, as it takes two hundred times 
fifty cents to make one hundred dollars. Let us suppose that he con- 
tinues his payments for two hundred months, and thus, beyond all ques- 
tion, pays all his stock dues, and when he then asks for the appli- 
cation of his paid up stock to the satisfaction of his mortgage debt, (905) 
is told that, while the company was called a building and loan 
association, i t  had acted also as agent or trustee for the investment and 
management of funds for persons, corporations, administrators, ex- 
ecutors, guardians and trustees-that it had dealt in  real estate, and had 
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been engaged in erecting buildings and machinery thereon, and that those 
enterprises, all of which were infra wires,  had pro\-ed disastrous, and 
is informed that, though the receiver who had been appointed to wind 
up the affairs of the corporation would find that his stock was all paid 
in, and that there was no claim against him on that account, he would 
also ascertain that the stock of the company was of no value, owing to 
the disasters that had come upon some of its uarious ulldertakings, 
and that it would be necessary for all mortgagors to continue to pay 
the interest (12 per cent) on the amounts advanced to them, until 
he had collected enough to adjust all the liabilities of the company, or 
else to take advantage of the option allowed and pay back the whole 
sum borrowed-one thousand dollars-at once. 

"Surely the trusting home builder, caught in such toils, might justly 
exclaim against a statute, called beneficent, that mould produce such 
a result. Such an outcome is possible. Of its probability in  different 
degrees it is not for us to judge. The class to which the defendant 
corporation is by us to be assigned is the point under consideration- 
whether to the class of money-lending, dividend-paying corporations 
of the investors of capital, or to a class of incorporated associations, 
cooperative in their very nature, and designed by means of such co- 
operation to foster a homestead-owning class of citizens with little 
risk to them because of the severe limitations put by the law of their 

creation upon the corporate powers and purposes. An examina- 
(906) tion of the charter of the defendant corporation, its methods 

and powers, leads us unhesitatingly to put it in the first named 
category, and to declare that there is no such conformity by it to 
the building and loan associations of our statute as to entitle it to 
claim any special rights or powers therein granted to associations organ- 
ized according to its terms, with the limited powers and the restricted 
purposes therein set out. 

" 'If the charter of a building association, or what is called its consti- 
tution,' says Mr. Endlich, section 64, 'contains the grant of power 
. . . in  excess of what the statutes regulating the formation and 
powers of siich organizations sanction, the objectionable grant is sim- 
ply void. Each such illegal feature may become the basis of a proceed- 
ing by the state against the society, and result in the forfeiture of the 
franchise.' 

"Applying this principle to the case in hand, we have here a corpo- 
ration calling itself a building and loan association and asserting the 
possessicn of special powers and privileges as such, and yet having in 
its charter or constitution grants objectionable because in  excess of 
what our statute, regulating formation and powers of such organiza- 
tion, sanctions. We cannot declare these objectionable grants simply 
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void, f o ~  the State of Georgia had the right to invest this legal entity 
of its creation with all of these powers. Each such feature cannot be- 
come the basis of a proceeding by this State against the society, and 
'result in  the forfeiture of the franchise,' for those features are not, 
it seems, illegal where conferred, and the power of forfeiture which 
this commonwealth may properly exercise over the corporations of its 
own creation cannot be applied to this foreign corporation. A mem- 
ber of this association, who should seek i n  the courts an iniunction 
against the exercise by its managing board of these powers' and the 
assumption of the accompanying risks, or should endeavor to 
hold those officers responsible to him for losses incurred in the (907) 
exercise of those pow& upon the ground that a building and 
loan association, within the  purview of our statute, could not lawfully 
engage in  such business and incur such risks, would be promptly con- 
fronted with the reply, not to be gainsaid, that the restraints of our 
statute could not affect the right and powers of this foreign corporation. 
Because of these things it must follow that there is no course open to 
the courts of this State but to declare that the so-called building and 
loan associations whose charters legally invest them with the powers 
not contemplated by our statute (Code, vol. 2, ch. 7)  are not building 
and loan associations within the purview of that statute. 

"We come now to the consideration of the defendant corporation's 
contention that its contract with the plaintiff 'without reference to 
the statute specially authorizing it, is not usurious.' Here we may 
quote the language of O'MeaZ, C. J., in B. & L. Asso. ?i'. Bollinger, 1 2  
Rich. Eq., 124, when speaking of a contract similar to the one we have 
under consideration: 'How the contract can be anything else than 
usurious i t  is difficult to conceive. Indeed, i t  must task, and has tasked, 
human ingenuity in  every tribunal where the question has been pre- 
sented, to find the reason whereby such a contract could be sustained.' 

"The defendant's counsel sets out as the basis of his argument the 
following facts : 

' 1. The contract of borrowing is separate and distinct from that 
of subscription, and the obligation to pay monthly dues upon the 
stock was incurred by the contract of subscription. 

"'2. The money which Meroney received, whether considered as 
an advancement upon a portion of his stock or as a loan, was 
never to be repaid except by the maturing of his stock at an un- (908) 
certain time. 

"'3. I f  Meroney should perform his contract, i t  would be un- 
certttin whether he would i n  the end pay more or less than eight per 
cent interest, upon the statement of an account, with the strong prob- 
ability in favor of his paying less. 
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"'4. His  liability to pay a greater rate of interest than eight per 
cent was caused by his own default, which he might have 'avoided 
by simply keeping his contract. 

" ' 5 .  Being interested as a stockholder, only three of his five shares 
having been pledged to the Association, Meroney was directly interested 
in any profits which the company might make upon his loan. I t  was 
in the nature of a dealing with partnership funds.' 

"As to all this we may say what was said by Justice Reade in 
Mills v. B. & L. Asso., 75 N .  C., 292: 'We look at the substance'; or 
what was said by Judge Gaston, in Shober v. Houser, 20 N.  C., 22: 
'It is the duty of the courts to look not merely at  the words but a t  the 
substance of the transaction; on the one hand, not to be governed by 
the words, if the substance goes to defeat the provision of the statute, 
and, on the other hand, not to rely on the words, so as to defeat the 
contract, if in substance the transaction be legal. . . . I n  spite 
of every effort of the courts to carry into complete effect the legislative 
will, no doubt the true character of usurious securities is very frequently 
concealeci under cunning contrivances, but when that character is seen, 
whatever may be the contrivance, the court must and will act upon 
the transaction such as in truth it is.' We see in this whole transaction 
only a lending of three hundred dollars to the plaintiff at 12 per cent 
per annum, payable monthly, coupled with an engagement on the part 
of the defendant that if the plaintiff makes no default in his stipu- 

lated payments, whether as borrower or stockholder, the defen- 
(909) dant would not require the payment of the sum advanced or 

loaned to him until the value of his stock reached one hundred 
dollars per share, and that in that event three shares of his stock should 
cancel the debt. A contract for the loan of money is usurious, if the 
lender reserves the right in any event to collect more than eight per cent 
and the sum loaned. The liability of the plaintiff to pay a greater rate 
of interest than eight per cent grows out of the contract. The existence of 
such liability shows the contract to be usurious. We quote as applicable 
here, the emphatic language of Justice Reade in the case cited above: 
'We know of no device or cover by which these associations can take 
from those who borrow their money more than the legal rate of interest 
without incurring the penalties of our usury laws. Calling the borrower 
a "partner" or substituting "redeeming" for "lending" or "premium or 
bonus" for an amount which they propose to have advanced, and yet 
withhold; or dues for interest, or any like subterfuge, will not avail. 
We look at the substance.' The doctrine announced in that case by 
the learned Justice has been consistently followed by all the decisions 
of this Court since that time. I t  was foreshadowed by the strong lan- 
guage of Chief Justice Pearsort i n  Smith  v. Mechanics Building & 
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Loan Asso., 73 N. C., 372, the fimt case in which such an association 
appeared in  this.Court, and in which X r .  William N. H. Smith, after- 
wards Chief Justice of this Court, was of counsel for the association, 
and filed an  elaborate brief i n  which he argued many of the points 
now again presented. Yet this learned Chief Justice, who had him- 
self, as counsel, argued earnestly to the contrary, yielded cordial assent 
to the doctrine of the Hilb case, and the opinions of this Court in 
Ocerby v. B. & L. Asso., 81 X. C., 56, and Hoskins v. B. & L. dsio., 
84 N.  C., 838, delivered by him, distinctly affirm the rule there laid 
down, which is also approved in Dickerson v. B. & L. Asso., 
89 N. C., 37; Pritchard v. Meekim, 98 N .  C., 244, and (910) 
Heggie v. B. & L. Asso., 107 N. C., 581. Indeed, that the 
doctrine of the Mills case is well settled in this State is recognized 
on all sides. Mr. Endlich says (sec. 347) that that case has been 
consistently followed in cases arising subsequently in  this State. 
And in 2 A. & E. Enc., 612 (note), North Carolina is put among 
those states where the transaction between a building and loan asso- 
ciation and its borrowing stockholder is 'considered simply a loan.' 
The legislative branch of the state government has tacitly recognized 
and approved the doctrine of the ~Vills c u e  and those cases that follow 
i t ;  for, though the General Assembly has repeatedly convened since the 
adoption by this Court of the rules applicable to the conduct of the 
businesa of building and loan associations organized under the statute 
of 1868-69, it has never seen fit to alter that statute so as in any may 
to free them from the effect of those rules. If the contract under con- 
sideration must, according to the re11 settled doctrines of this Court, 
be held to be clearly usurious though the defendant corporation were 
a true building and loan association under our statute, much more 
clearly is it usurious when made by a corporation haring, as we have 
said, no just claim whatever to such special powers and privileges as 
such associations may be entitled to, if any. Our Constitution most 
wisely provides that 'No man or set of men are entitled to exclusive or 
separate emoluments or privileges from the community but in con- 
sideration of public services.' Can the Legislature grant to a corpo- 
ration, or to a certain class of corporations, the exclusive or special 
privilege of charging more than eight per cent for money loaned while 
the general law of the State, by which all other individuals and corpo- 
rations are controlled, declare3 all such contracts usurious and 
void? See Goodwin u. B. d2 L. Asso., 12 Bush (Ky.), 110, where (911) 
the negative of that proposition is held to be clearly the law, 
and see also Birmingham v. JfcLard, 45 Md., 541. Such seems to be 
the conclusion of this Court in Ximonton v. Lanier, 71 N.  C., 498, ~vhere, 
speaking of this constitutional provision, Justice Bynum said : 'The 
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wisdom and forethought of our ancestors is nowhere more clearly shown 
than in providing these fundamental safeguards against partial and 
class legislation, the insidious and ever working foe of free and equal 
government.' Whatever may be said upon that subject, this is at least 
clear: the intent of the Legislature to confer such a privilege upon a 
claimant must be entirely free from doubt or it will not be allowed- 
both the grant and the identity of the grantee must clearly appear. 

"It was proper, therefore, that his Honor should adjudge that the 
contract set out in  the defendant's answer as that which i t  claimed the 
right to enforce by a sale of the plaintiff's land 'mas usurious under 
the laws of North Carolina.' We have declared, for the reasons hereto- 
fore set out, that for the purposes of this action it is a North Carolina 
contract, and that the sum due to the defendant must be ascertained 
upon an accounting by applying to the disputed items the rules es- 
tablished by the decision of this Court. One of those des-that 
one which has been fixed by a long line of decisions and has been repeat- 
edly approved-is that this Court, looking at the substance of the mat- 
ter, as bound to do, sees in this whole transaction simply a loan of 
money by the defendant to the plaintiff. I n  the account taken by the 
referee under the directions of his Honor the plaintiff is charged ~ i i t h  
all he received with eight per cent interest thereon. Entrance fees, stock, 
dues and premium must all go to his credit, for as we view it, all 

these payments are but parts of the transaction which we have 
(912) declared to be merely a borrowing and lending of money at an 

illegal rate. I f  the plaintiff was to be charged with interest at 
eight per cent upon the sum loaned him, he was entitled to like rate upon 
his payments. H e  should not have been charged with any fines, for 
this defendant, as we have said, has no right to lay any fines upon its 
borrower under any circumstances here, and certainly cannot collect 
fines from the plaintiff because he refused compliance with its illegal 
demands. Whatever may be the decisions in  other states in  this one 
all these matters are well settled. 2 Am. & Eng. Enc., 639, note 1. 
We can see no reason for reviewing at this late day what has been so 
long acquiesced in  by all. 

"It may not be improper for 11s to say in  this connection that the 
insertion i n  such contract as we now have under consideration, of a 
stipulation that in no event should the aggregate of all the sums to 
be paid by the borrower (interest being allowed to his credit) exceed 
the sum loaned him and interest thereon at eight per cent per annum, 
would perhaps entirely relieve all such transactions from the imputation 
of being usurious. The remedy seems easy. It is insisted with great 
confidence that the rate which he would be required to pay, if he and 
his fellow borrowers would carry out their engagements, will be much 
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less than six per cent. If that be true, no loss can come to the lender 
by reason of the incorporation of such a stipulation in the contract. 
I t  would be merely to make that a part of the contract which is in fact 
an inducement to it, but an inducement put in  such shape as to be of no 
legal effect to protect the borrowey from usurious exactions. The propo- 
sition is a simple one. Let the money-lending corporations that, under 
the guise of building and loan associations, are professing to loan 
money, in a complicated and somewhat confusing method at six per 
cent or less, insert in  their contract a binding stipulation to 
the effect that in  no event will they exact more than eight per (913) 
cent and all trouble and difficulty will vanish. The courts 
will be content, for the law against the taking of usury will be obeyed. 
The borrowing mo'tgagor will be fully protected against illegal and 
ruinous exactions, and what has been told him with confidence by thtl 
lending mortgagee will be, in a measure, legally secured to him. 

"The lending corporation cannot reasonably object, for the limit 
proposed (eight per cent) stands fa r  beyond the Tate it assures the bor- 
rower i t  will exact. An objection on its part to the insertion of t h i ~  
safeguard for the home builder would but emphasize the necessity for 
the rigid enforcement of the rule of the Milb case, s h o ~ ~ i n g  as it would, 
that there was some danger that the exigencies of its business might 
frustrate all its hope and calculations, and bring to the confiding bor- 
rower ruin or disaster. 

"In Taylor v. Building & Loan, 56 Ark., 340, such a restriction mas 
in  the contract between the borrowing member and that association, 
and the court held that that stipulation relieved the transaction of 
all charge of taking illegal interest. 

('We have proceeded thus far upon the assumption that the promise 
of the plaintiff borrower to pay the defendant lender for the use of 
money six per cent as interest and six per cent as premium, so called, 
was such a contract as would be enforced in the courts of the State of 
Georgia if i t  was solvable in  that jurisdiction and made with referencp 
to its laws. The general lam of that state makes seven per cent the legal 
rate, but parties may lawfully contract for eight per cent. Charging 
interest beyond this limit is illegal. How, then, can i t  be lawful for the 
defendant corporation to charge in that state what is clearly the equiva- 
lent of 12 per cent, to wit, six per cent interest and six per cent 
premium ? (914) 

"We are told that in Parker  v. B. & L. Asso., 46 Ga., 166, 
and in  Vanpelt v. Asso., 79 Geo., 439, the Supreme Court of Georgia 
so declared. An examination of the first mentioned case which is 
very fully reported enables us to see that the Fulton B. & L. Associa- 
tion was a corporation differing in many respects from the defendant. 
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I t  seems to have been a true building and loan association as defined 
by Mr. Endlich. I t s  contract with Parker was not identical with that 
of this defendant with this plaintiff. I t  differs from it in many mate- 
rial respects. Neither ~ a r k e r  nor Vanpelt was charged six per cent 
interest and six per cent premium on the money advanced to them. 
We have not been able to find in any of the cases from the Supreme 
Court of Georgia, to which we have been cited, any adjudication upon 
a contract exactly similar to the one we have here under consideration. 
I n  Parkel-'s case, at page 192, the Court says of the transaction: 
'Whether the scheme taken as a whole is or is not a device to avoid the 
usury laws is a question of fact for the jury under the proof. The 
Court so charged the jury and the finding is in effect that it was not 
such a device. We think the jury found rightly upon the evidence.' 
The evidence in that case was the charter and by-laws of the association 
and the contract with Parker. Non constat, that because i t  was proper 
for the jury to find there was no device to evade the usury laws of 
Georgia in that scheme upon that evidence, i t  would be necessary for all 
juries to find that there was no such device ili this defendant's scheme 
as evidenced by its charter, by-laws and contract with the plaintiff. 
Comity may require that the courts of this State shall adjudge to a 
ritizen of Georgia, suing here, upon a purely personal contract solva- 
ble in that state, a citizen of this State such a sum as Ipy the laws of 

Georgia he could there recover on the contract-that the measure 
(915) of his recovery sball be determined by the lex loci solutionis; but 

surely comity does not require us to assume, in oyder to give the 
foreign plaintiff more than our own citizens in  like circumstances could 
recover, that, because the courts of that state had declared one scheme 
of a genuine building and loan association not usurious 'upon its face,' 
therefo~e the law of that state was that the very different scheme of 
a very different corporation is not usurious. A decision of the Supreme 
Court of Georgia, Butler v. L. & I .  Co., 94 Geo., 562, which has been 
rendered since the trial and argument of this case, is confirmatory of 
our view of the law above expressed. I11 that case, which was an action 
by the Mutual A. L. & I. Company, of Atlanta, Ga., against Butler to 
foreclose a mortgage, such as we here have under consideration, ' I t  
claims to loan money at six per cent per annum, payable and collectible 
monthly, but under the name of 'premiums,' which is but another name 
for usury, collect another six per cent monthly, by such d e ~ i c e  collecting 
really 1 2  per cent per annuni, payable monthly on loans, thus, under 
fancy names, carefully eschewing the name of 'interest,' which said 
charges really are, and, with the object and intent to do so, contracting 
to take and collect a higher rate of interest than is allomed by law.' 
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The lower court, considering, no doubt, that the principle established by 
Parker's case, supra, was applicable, overruled this plea and gave 
judgment for the foreclosure of the mortgage, but on the appeal 
the Supreme Court says: 'The plaintiff, as indicated by the record, not 
being a building and loan association, pure and simple, like the one 
involved i n  Parker's case, 46 Ga., 166, the object of which was to en- 
able its members to acquire houses and homes by the payment of small 
sums monthly, but, on the contrary, being apparently a composite 
institution embracing for its objects insurance, loans and invest- (916) 
ments, the plea of usury should have been entertained for inves- . 
tigation and determination by the jury, under proper instructions 
from the court as to whether the scheme of the institution as a 
whole embraced usurious measures and designs, and whether the loan 
to the defendant was infected with usury or not, and, if so, to what 
extent.' The record here fully shows that the Atlanta Building & Loan 
Association is, as we have said, 'not a building and loan assooiation, 
pure and simple, like the one involved in Parker's case, 46 Ga., 166, 
but is  what the highest court of its own state has well described as a 
'composite institution' and therefore not entitled to claim benefit under 
that decision. Thus is swept away the claim of the defendant oorpo- 
ration that by the l ex  loci solutionis i t  is allowed to charge and collect 
on its loans six per cent interest and six per cent 'premium.' 

"Our attention has been called to Laws 1893, ch. 434, to show that 
building and loan associations are, as it is said, favorites of our law, 
and that they are granted special favors by our statute. This is true. 
And i t  also seems to be true that our Legislature has invited, as it were, 
foreign associations of that kind to do business in  this State under cer- 
tain prescribed regulations. The act which thus seems to invite them 
to come, with the assurance that they shall enjoy privileges and exemp- 
tions here not allowed to corporations of other classes, is an amendment 
to the general law for the incorporating of building and loan associa- 
tions (Code, vol. 2, ch. 7) .  It is evident that the Legislature intended 
to confine its liberal invitation to those foreign corporations whose 
powers, purposes and methods correspond with the powers, purposes 
and methods of home corporations organized under this general 
law, and that i t  did not intend to thus favor corporations, 
the scope of whose powers extended fa r  beyond the limits (917) 
imposed upon domestic corporations by the act. The powers 
of a building and loan association organized under our laws are 
very limited. I t  is a strictly mutual coijperative organization. It 
cannot borrow money except for specified purposes. I t  cannot act as 
a banking institution. I t  cannot deal in real estate or personal prop- 
erty. I t  cannot issue bonds. I t  cannot engage in  manufacturing. 
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I t  cannok act as a trustee or trust company. All these things are 
ultra vires. I f  its officers engage in  them, and loss follows, they are 
personally liable to the members. They may be enjoined from engaging 
i n  them. If the charter of a foreign corporation, called a building arld 
loan association, shows that these businesses and others of like nature 
are, as to it, infra vires, then i t  follows that the privileges and exemp- 
tions of the act cannot be claimed by it. The charter, not the name, 
determines the class to which i t  belongs. 

"In Land Corporation v. Sec. of Xtate, 76 Mich., 162, there was a 
.petition for a mandamus to compel the defendant to file the articles of 
association of the relator, a foreign corporation, under an act of that 
state. The mandamus was denied upon the ground that the relator was 
not such a corporation as the act contemplated. The Court said: 
'The method of organizing, the extent and condition of creating, holding 
and transferring stock, the authority and constitution of the governing 
body and the powers and functions of the corporation, and of its 
constituent members and bodies, are all matters of importance. The 
secretary of state based his principal objection to filing these papers 
on the fact that, instead of being organized for mining and treating 
metals, those were but partial, and to some extent incidental. But 
this company, as a corporation already organized under foreign laws 

for the multifarious purposes named in  its articles, cannot obtain 
(918) any legal standing by filing its papers under section 23 of the 

mining law without the subversion of settled principles.' Our 
statute contemplates the licensing of corporations organized for a cer- 
tain single purpose, with certain prescribed methods and powers. One 
organiged under foreign laws for multifarious purposes has no right 
to the license under the act. It can depend for the enforcement of its 
rights in our forums only on the rules of comity. 

"We are not forgetful of the earnestness with which i t  was argued 
before us that because, as i t  was said, large sums of money had been 
loaned in this State by foreign companies upon schemes similar to that 
one we have here under consideration, and much other foreign capital 
stands ready for investment within our borders upon like contracts, 
i t  was most important that such transactions should not be declared 
usurious ; and we were told in  effect that if our conclusion was as herein 
declared, the foreign lenders would at  once proceed to foreclose the 
mortgages to the great inconvenience of those who had borrowed from 
them. We cannot change our opinion of the law to suit the exigencies 
of any occasion. The law applicable to the case in  hand and others 
of like nature has been, as we think, for a long time clearly settled in 
this State, I n  all the legal literature pertaining to the perplexing mat- 
ters of building and loan associations, so fa r  as we have found, the 
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doctrine of this Court is conceded to be plainly stated and consistently 
followed. We merely reiterate what our predecessors long ago decided. 
I f  under these circumstances the lender gets less hire for his money 
than he hoped for, the blame, if there be any, must rest on those who 
have acted i n  defiance of the decisions of this Court, not upon us who 
only decline to reverse those decisions. But can harm come to the 
lender? Certainly not, unless i t  is exacting more than six per 
cent for the hire of money, for that rate it is allowed to collect. (919) 
How can the borrower be harmed? His  mortgage cannot be 
foreclosed or his lands sold so long as he  makes the stipulated monthly 
or weekly payments set forth in it. 

"When these payments, treated as partial payments on the debt, 
are sufficient to extinguish that indebtedness, the account being taken 
according to the principle repeatedly announced by this Court, the 
lien on his property will have been discharged, and the courts will 
decree its formal cancellation. We guard him from unreasonable and 
pwhaps ruinous exactions in the future. We do not precipitate 
upon him any new burden. We merely fix a limit when his bur- 
den-bearing shall in  any event eease; and we fix that limit far 
beyond the line where the lender says he will wish to go. So, the 
assurance of safety we give to the borrower works no restraint on the 
lender, and both should be content. 

"When this cause was before this Court on a former appeal, the 
sole question was whether there was sufficient ground for enjoining the 
sale of the plaintiff's property till the controversy could be heard and 
determined on its merits. The record as &en presented contained an 
allegation on the plaintiff's part that the transaction as detailed in 
the complaint and answer was contrived to evade the usury laws of 
this State. We did not consider it at  all necessary then to discuss the 
very important matters involved i n  this controversy, as i t  no-\o&re 
appeared that they had been passed upon by the court below. The 
order then appealed from was not erroneous, we said, for the sufficient, 
but not necessarily sole, reason that there was evidently a 'serious issue' 
between the parties. We merely declined to reverse an order continu7 
ing the injunction in  force until the hearing." 

So f a r  we have adopted the very able and elaborate opinion (920) 
prepared for the Court at last term by Just ice Burwell, but 
which was not then filed. A reargument was had at  this term of 
this and the cognate case of Rowland v. B. & L. Asso., 115 N. C., 
825, embracing substantially the same controversy. This is five times 
the questions involved in  these two cases have received the fullest 
and most exhaustive argument before the court. It must be conceded 
that we have not acted hastily and that we have had at  least oppor- 
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tunity to comprehend the points presented in all their bearings. Counsel 
for defendants frankly admitted in  the argument that their clients began 
business in  this State knowing that the decision of this Court in the 
Hdls case (75 N. C., d92) ,  which has for twenty years remained undis- 
turbed by the courts or the Legislature, prohibited the mode which they 
proposed to follow and have followed, but that they came expecting 
to procure a reversal of that decision. That a party deliberately and 
systematically should violate the law as i t  has been announced and 
continuously recognized by the highest court of the State for a series 
of years with the avowed purpose of causing the Court to take back 
and reverse its decision under the better instruction of such law-breaker. 
is a proceeding hitherto unknown in  this State. The non-resident 
counsel of the non-resident corporation, who thus admit their deliberate 
violation of our statutes, used as one of their most persistent argu- 
ments to change the views of this Court, that the combined capi- 
tal  of such corporations mounts up to millions of dollars. It is 
not the first time that accumulated wealth has demanded exclusive favors 
and privileges, but i t 'has  probably never before been so unreservedly 
asserted in  a court of justice, in  this State a t  least. Our revolutionary 
ancestors anticipated the force, the exactions, the indifference to equal- 

i ty of overgrown combinations of capital, and placed in the 
(921) Bill of Rights of 1776 the provision against the grant of exclus- 

ive privileges, which remains in our present Constitution as a 
protection to the plain, common people against these excessive claims 
of money-gathering corporations. The above opinion of Justice Bw- 
well, now adopted by us, shows how little claims such institutions as 
this defendant is shown to be, have to use the beneficent title of building 
associations and that they are in fact thinIy disguised banking associa- 
tions claiming to be superior to our usury law because chartered else- 
where. Such discrimination, if legal, would destroy all our home banks, 
and other like institutions, which faithfully observe the law limiting 
the rate of interest, and pay their taxes to the support of the State and 
county government. Though putting aside, if this claim were allowed, 
our taxation and usury laws, the defendant would yet seek to obtain the 
use of our courts to collect the money which i t  has secured by mortgages 
on real estate here. The circumstances would justify sharper criti- 
cism than we have so far  given to any case before us. The defendant 
asserts immunity from the-restrictions and burdens imposed by law on 
all others, and at  the same time asks the best security allowed by law 
and the use of the process of the courts to enforce it. The defendant 
also called to our attention a bill which i t  procured to be passed at the 
last session of the General Assembly, and claims to be protected by it 
in the violation of our usury laws. This statute, which is drawn with 
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considerable art, provides in  the first section that building and loan 
associations are restricted to six per cent, which by a general act of the 
same Legislature has been restored as the limitation upon interest. I n  
a subsequent paragraph, the association is allowed to charge cost, 
expense, interest, premiums and fines. The controlling idea in the 
first paragraph restricting these corporations to the six per cent, which 
is the general policy of the State, must govern, and calling these 
other exactions premiums, penalties and the like does not make (922) 
them other than interest, or authorize the exaction of more 
than six per cent for the totality. A similar case was Simonton v. 
Lnn i~ r ,  71 N. C., 498. When two constructions of a statute are 
possible, the Court should adopt that which is most reasonable and 
in  accord with the declared and recognized public policy of the State. I t  
would neither be reasonable nor in  accord with our recognized policy, nor 
just to the Legislature, to construe that they deemed that public opinion 
and considerations of justice required that the industries of the State 
should be protected against the exactions of a greater rate than six per 
cent for the use of money, and yet that the same Legislature provided 
that combinations of capital by dubbing themselves building and loan 
associations and euphoniously styling their exactions of interest prem- 
iums, fines, penalties and the like, could collect charges for the use of 
money without limitation. This would be one law for the rich and an- 
other for the poor. Could we hold that the Legislature intended to so en- 
act (and they certainly did not), the wisdom of the organic law has placed 
its ban upon such discrimination and special privileges. A penalty or 
fine for non-payment of money is interest. I f  money is loaned at six 
per cent and five per cent premium, this is simply 11 per cent interest. 
The courts have always said that in  usury cases they "look through all 
disguises to the real nature and truth of the transaction." The shifts and 
devices of avarice are countless in attempting to evade the protection 
which the law-making power sees fit to erect against its exactions. 
Calling interest by other names, as premiums, fines and penalties, is 
a threadbare device and was laid open in  very clear language in  our 
leading case of Mills v. B. & L. A., 75 N. C., 292, twenty years ago. 
Recurring to the Act of 1895, which the defendant pressed on our notice 
as an exemption i n  its favor, i t  may be noted that if the Legis- 
lature could be understood as having intended it to mean what (923) 
the defendant claims, thus overriding the first clause thereof 
and the general statute as well, and if there were n o  constitutional 
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prohibition against the grant of such exclusive and special privileges, 
even then the act in question took effect 9 March, 1895, while the 
general act prohibiting anyone, without exception, to exact more than 
six per cent for the loan of money took effect 13 April, 1895. This 
would have the effect of repealing all excepti'ons and stopping on that 
date the exaction of a higher rate by the defendant if allowed under 
its prior special act. 

Affirmed. 

AVERY, J., dissents. 

Cited: Strauss v. B. & L. Asso., 117 N. C., 314; Smith v. B. & L. 
ASSO., 119 N.  C., 255, 259; Hollowell V .  B. & L. ASSO., 120 N .  C., 287; 
Cheek v. B. B L. Asso., 126 N.  C., 245; Paison v. Grandy, 128 N .  C., 
441; Pmith v. Ingram, 130 N.  C., 104; B. & L. Asso. v. Blalock, 160 
N.  C., 499; Bank v. Wysong Co., 177 N .  C., 291. 

N. T.cRIDLEY v. SBABOARD & ROANOKE RAILROAD GO. 

Practice om Appeal-iSettlement of Case-Death of Judge. 
i 

Where, on appeal, the case and wuntercase mere filed in time, but the trial 
judge died before settling the case, the appellant, instead of a new trial 
being granted, may withdraw his case and have the appeal tried on the 
countercase: 

MOTION for writ of certiorari. 

B. B. Winborne and R. B. Peebles for plaintif. 
McRae & Day for defendant. 

CLARK, J. The case on appeal and countercase were served in  time 
and the trial judge was promptly requested to settle the case. At the 
call of the docket at last term, being the first term of this Court which 
was begun after the trial below, the appellant docketed the record 
proper and asked for a certiorari to bring up the case on appeal. 

Counsel consented, however, that the cause might be continued 
(924) to this term and that the "case on appeal" might be settled 

by the judge at NASH Court, which was to be held by the judge 
(Graves) who had tried the cause. His Honor died before he could do 
so. The appellant would be entitled, nothing more appearing, to have 
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the case remanded for a new trial, but the appellee expresses a desire 
to withdraw its countercase and try the appeal upon appellant's case. 
The appellant certainly has no ground to object to this. Drake v. 
Connelly, 107 N. C., 463. 'The trial judge having died, either the 
appellee or appellant might on motion withdraw the case or counter- 
case and the appeal will be heard upon the statement of the case on 
appeal made by the opposite party. I n  such cases the party intending 
to withdraw' the case (or countercase) properly should notify the 
opposite party in  time, so that the case may be printed and stand 
regularly for trial at the first term. This was not done in this instance, 
but that there may be no unnecessary delay the case is set for hearing 
at  the end of the docket at this term. 

Motion Allowed. 

Cited: Parker v. Coggins, 116 N. C., 73. 

WELLINGT'OS ,%ED POTVELLSVILLE RAILROAD COMPANY v. CASHIE & 
CHOWAN RAILROAD AKD LUMBER GO. 

Where a railroad company, seeking to condemn land for its right of may, has 
given ample bond to cover any damages resulting from its wrongful entry 
upon the land, an injunction will not issue to restrain such company from 
entering upon the land before the appraisal of damages and the payment 
thereof into court. 

PETITION to rehear the case reported in 114 N. C., 690. 

R. B. Peebles and Battle & Mordecai for plaintiff. 
F. D. Winston and R. 0. Burton for defendant. 

AVERY, J. This is a petition to hear the same case reported (925) 
in  111 N. C., 690. The plaintiff instituted a special proceed- 
ing to condemn the right of way over defendant's land. The de- 
fendant in its answer alleged that it would sustain irreparable dam- 
age, if the road should be built, and using the answer as an affidavit, 
obtained a temporary restraining order, which on the return day was 
vacated upon the filing by the plaintiff of a bond in the penal sum of 
one thousand dollars conditioned for the payment by the plaintiff of 
all costs and damages recovered by the defendant in this action. The 
appeal is from the order dissolving the injunction. 

We are warranted in assuming that the penal sum, mentioned in the 
bond, mas fixed by the court after due inquiry, and is, therefore, amply 
sufficient to secure to the defendant any damage that may be ultimately 
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R. R. v. LUMBB Co. 

recovered of the plaintiff for the wrongful entry upon its lands, if 
indeed any wrong has been done. Conceding that the plaintiff is a 
trespasser, compensation in damages will nevertheless, as a general 
rule, be allowed for such an injury, and there is no allegation in the 
answer that will bring this case within any exception to it. 

I t  is contrary to the policy of the law to use the extraordinary 
powers of the Court to arrest the development of industrial enterprises 
o r ' the  progress of works prosecuted apparently for the public good 
as well as for p r i ~ a t e ~ g a i n .  Lewis v. hmber  Co., 99 N .  C., 11. On 
the other hand this Court has given its sanction to the practice of 
granting restraining orders till the hearing against a party who by 
force was impeding the prosecution of such enterprise, on the ground 
that a trespass was being committed on his premises, when apparently 
he could be compensated in damages for the injury of which he com- 
plained. Navigation Co v. Emry, 108 N. C., 130. 

The plaintiff is proceeding, as was said in  the former opinion 
(926) of this Court, under a charter authorizing it to appropriate 

land for its use upon just compensation, and the question of the 
necessity for taking a proper right of way is not before us. Pending 
the proceeding for condemnation, ample provision has been made to 
compensate the defendant for any loss sustained by a wrongful entry 
on the part of plaintiff, and if i t  be admitted that the plaintiff is not 
authorized to enter till after the appraisal and the payment into court, 
in accordance with the provisions of The Code, see. 1946, of "the sum 
appraised,'' the plaintiff is still in the worst aspect of its conduct com- 
mitting a trespass for which i t  is answerable in damages, the ulti- 
mate payment of which is secured in advance by a sufficient bond. 

The defendant has not only failed to show that he has or will sustain, 
but even that he may suffer, irreparable injury. 

Petition Dismissed. 

Cited: R. R. v. Newton, 133 N .  C., 136; S. v. Wells, 142 N .  C., 
594; Qriflin I ! .  R. R., 150 N. C., 315; Jeffress v. Greenville, 154 N.  O., 
496; Waste Co. v. R. R., 167 N. C., 342. 
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(927) 
KATE P. JOHSSON ET AL. V. EAST CAROLINA LAND AND RAILWAY 

CONPANY. 

Deed-Par01 Evidence-Estoppel-Agency-Acts of Agenit B ind ing  
a Principal.  

1. Although, where an agreement has Been reduced to writing, parol evidence 
is not admissible to contradict, add to or explain it, yet when a deed author- 
ized defendant railroad company to take so much of the land as was 
necessary for its roadway, etc., parol evidence is admissible to show that 
the defendant agreed to pay in addition to the consideration expressed 
in the deed of any land taken or used in excess of a strip twenty feet 
wide. 

2. Where a grantee accepts and acts under a deed, availing himself of its 
benefits, he cannot be heard to say that the person who negotiated for the 
land and procured the execution of the deed, was not its agent to make 
an agreement as to the compensation to be paid the grantor. 

3. The right or power to purchase implies the right or power to pay or agree 
to pay for the thing purchased. 

ACTION for damages, tried before Brown,  J., at Fall Term, 1894, of 
CRAVEN. 

There was judgment for the plaintiffs and defendant appealed. 
(931) .. , 

W. W .  Clark for plaintiffs. 
P. M.  8irnmow.s and Shepherd & Busbee for defenclant. 

FAIRCLOTH, C. J. When an agreement is reduced to writing, the 
rule of evidence that parol testimony is not admissible to contradict, 
add to, or explain it, is too well established to require further argument, 
and whether the law requires it to be in writing or not, still the written 
memorial is the surest evidence. 

The deed of plaintiffs to the defendant is uncertain as to the amount 
of land on the home plantation conveyed to defendant, but it allows 
that matter to be made certain by authorizing defendant to take an 
amount of land sufficient for the use of its roadway, ditches, etc. This 
sufficiency cannot be determined by the terms of the deed and could, 
if the parties were not agreed, only be done by evidence aliunde. 

The plaintiffs offer to prove that at the time the deed was made with 
this indefinite provision, it was agreed by parol that, in addition to 
the main consideration expressed, the defendant should pay for the 
excess over twenty feet, whenever so used. This is denied, but found 
to be so by the jury upon the testimony of witnesses. We cannot see 
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that this evidence violates the rule of evidence above referred to. I t  
is in  furtherance of an agreement, not expressed in the deed, but 
arising naturally out of the uncertain feature of the deed already 
pointed out and as a part of the main transaction. 

The witness Foy says he was assisting the defendant gratui- 
(932) tously, and when it was decided that the road was to come, he 

went to plaintiffs' agent, Rhem, tq get the right of way and 
insisted on it with more than twenty feet, handed him the deed to 
be signed by him and the plaintiff, and saw the plaintiff and 
told her she must give the road all the land necessary through the home 
plantation, that he had the deed prepared and she signed i t  and handed 
i t  to him, that he had i t  recorded and sent i t  to the defendant at  Wil- 
mington, and says he did not agree to pay anything for the excess, and 
that he had no power to agree to pay the plaintiff one cent, and mas 
afterwards a director in  the defendant company. Here'was certainly 
a good deal of active and gratuitous work for some one. The defendant 
has accepted this deed and by building its road on the home plantation 
has availed itself of the contract, whatever it was, and of the benefit 
thereof, and cannot now be heard to say that Foy was not its agent. 
The right or power to purchase implies the right or power to pay or 
to agree to pay. We see no error and the judgment is 

Affirmed. 

Cited: Buie v. Kennedy, 164 N. C.,  299. 

E. F. YOUNG v. WILMINGTON AND WELDON RAILROAD COMPANY. 

Warehouseman-Ordinary Care-Negligence-Trial Evidence. 

1. Where goods were held in a railroad company's warehouse, at owner's risk 
and for his convenience, the company was no longer liable as a common 
carrier but only for want of ordinary care as a warehouseman, and the 
owner of the goods, in an action for the value of the same, should be 
required to prove negligence as a part of his case. 

2. A trial judge is not required to submit a case to the jury unless there is 
something more than a scintilla of evidence upon which a jury can prop- 
erly proceed to find a verdict for the party introducing it, upon whom 
the burden of proof lies. 

3. In an action against a railroad company to recover goods burned in its 
warehouse, evidence that a night telegraph operator, who had an office in 
a room adjoining the warehouse, and slept therein, was intemperate in 
his habits and was drunk on the night of the fire, does not justify a verdict 
for the plaintiff. 
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ACTION commenced before a justice of the peace, in which the plain- 
tiff claimed damages for the destruction of certain goods and merchan- 
dise which were burned in the defendant's warehouse, at Dunn, North 
Carolina. 

The justice rendered judgment in favor of the plaintiff, from which 
the defendant appealed. The case came on for trial at November 
Term, 1894, of HARNETT, before Bynum, J., and s jury. 

The plaintiff introduced the following testimony: 
P. J. Peffrys testified as follows: I was the agent of defendant, at 

Dunn, in  April, 1894, and am still the agent. 
The defendant's warehouse was burned, at Dunn, on the morning of 

13 April, 1894, before daylight. Young's goods were in  the warehouse a t  
the time of the fire, and were destroyed by it. The goods had been in 
warehouse for some time. They were received about 5 February, 1894, 
and had been in the warehouse ever since. The freight had been paid 
upon them and no charge mfas made for storage. The warehouse 
was securely locked on the night of the fire. I do not know (934) 
what caused the fire, but I believe it was accidental. The com- 
pany had a lot of its own property in the warehouse at  time of the 
fire which was also destroyed. 

I did not take my goods out of the wareh~use before the fire (935) 
because I was not ready for them. I paid the freight with the 
understanding they were to stay there until 1 called for them. The 
agent never asked me to move them. 

His  Honoi- having intimated that plaintiff could not recover, 
the plaintiff submitted to a nonsuit and appealed. (936) 

F. P. Jones for plaimtif. 
Junius Davis for defendant. 

FAIRCLOTH, C. J. At the close of plaintiff's evidence his Honor 
was of the opinion that he was not entitled to recover, and a nonsuit was 
taken and an  appeal granted. At the time of the fire the defendant was 
not liable as a common carrier but was only liable for want of ordi- 
nary care as a warehouseman. Hillkrd v. R. R., 51 N. C., 343. The 
plaintiff was required to prove the negligence as a part of his case. 
Kuhn v. R. R., 115 N. C., 638. We think his Honor properly held 
that the evidence was insufficient to justify the jury in rendering a 
verdict for plaintiff. Judges are no longer required to submit a case 
to the jury merely because some evidence has been introduced 
by the party having the burden of proof, unless the evidence (937) 
be of such a character that it would warrant the jury to pro- 
ceed in finding a verdict in  favor of the party introducing such evi- 
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dence. There is, or may be, in every case, a preliminary question for 
the judge, not whether there is absolutely no evidence, but whether 
there is more than a scintilla of evidence upon which a jury can prop- 
erly proceed to find a verdict for the party introducing it, upon whom 
the burden of proof is imposed. Commissioners v. Clark, 94 U. S., 
278; Ryder v. Womble, L. R. Exc., 39; Wittkowsky v. Wasson, 71 
N. C., 451. 

Affirmed. 

Cited: S. v. Arkle, post, 1032; Oakley v. Tate, 118 N.  C., 367; 
Bryan v. Bullock, 119 N .  C., 194; Higdon v. Rice, ib., 640; Markham 
v. R. R., ib., 717; Weeks v. R. R., ib., 742; S. v. Satterfield, 121 N.  C., 
560; Malloy v. Fayetteville, 122 N .  C., 485; Lewis v. S. S. Co., 132 
N .  C., 920; Byrd v. Express Co., 139 N. C., 276; Brick v. R. R., 145 
N.  C., 206. Aderholt v. R. R., 152 N. C., 406; McGuire v. R. R., 154 
N.  C., 386; Liquor Co. v. Johnson, 161 N .  C., 76; Moore v. R. R., 173 
N. C., 314. 

J. W. TILLETT v. LYNCHBURG AND DmURHAM AND NORFOLK AND 
WESTERN RAILROAD COMPANIES. 

Action Against Joint Defendan,ts-Lessor and Lessee Railroad Compa- 
nies-Motion for New Trial--Practice-Error in Omission o f  
Na>me of One Defendant. 

1. While it is the better practice to assign errors in the charge on a motion 
for a new trial below, it is not necessary. 

2. Where one of two joint defendants joined in the exception to a charge to 
the jury and in the appeal, and set out the exception in the statement of 
case on appeal, the fact that such defendant did not join in the motion 
for a new trial is immaterial. 

3. Where, in an action against the lessor and lessee of a railroad, sued jointly 
and making a common defense through the same counsel, a new trial was 
granted for an error excepted to by both, and the lessor, being advised 
that it had an additional defense not open to the lessee, moved separately 
for a judgment on the verdict, and the lessee moved for a new trial, but 
the motion for a new trial and the exception to its refusal were signed 
by counsel "for defendants," and the appeal was taken by both defen- 
dants : Held, that the mere inadvertence of counsel in entitling the motion 
for a new trial in behalf of the lessee only will not overrule the fact 
that he signed such motion in behalf of both defendants, excepted for its 
refusal, and to the error in the charge, in behalf of both, and appealed 
for both. 
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PETITION to rehear the same case, reported in 115 N. C., 662. (938) 

R. 0. Burton, Jones d Tillett and W .  W .  Kitchin for petitioner. 
Wm. A. Guthrie contra. 

CLARK, J. A new trial was granted to both defendants, 115 N. C., 
662. This is a petition to rehear the case and leave in force the judg- 
ment below as to the lessor company. As the case would still go back 
for a new trial as to the lessee company, we might have this anomalous 
state of things if the petition we1.e granted: on a new trial below, the 
jury might find either that there was no negligence or that the plain- 
tiff was guilty of contributory negligence, and there would be a judg- 
ment standing against the lessor for $9,000 and costs for a wrong sus- 
tained by the plaintiff through the agency of the lessee, and a verdidt 
and judgment in the same action that the lessee company had done 
him no wrong but was entitled to recover costs against him for his 
false clamor. The Court will be slow to so rule as to make possible 
such a condition. I t  must clearly appear that the lessor has been 
guilty of such neglect or failure to except, as to put it beyond its 
power to claim the benefit of the new trial equally with its co-defendant. 

I n  this case both defendants were represented by the same counseI, 
and while separate answers were filed the lessor company adopted the 
answer of the lessee and "relied upon all the defences therein pleaded." 
Both defendants excepted to the verdict and judgment. The lessor 
moved for a judgment in its favor on the verdict, and the lessee for a 
new trial upon certain grounds assigned in the motion, among them 
the ground on which this Court declared there was error below, and 
which was an exception recited in  the motion as having been 
made by the appellants (in the plural). This motion was (939) 
signed, "W A. Guthrie, attorney for defendants" (both defen- 
dants). The court refused both motions and the entry states that 
"the motion for a new trial was overruled, to which the defendants 
(both defendants) excepted." The court rendered judgment against 
both defendants for $9,000 damages and costs, and the record states: 
"From which judgment both defendants appealed to the Supreme 
Court." The defendants were sued jointly-they made a common 
fight-they had the same counsel. The ground on which this Court 
granted a new trial was an error in the charge which could be excepted 
to after verdict. Lowe v. Elliott, 107 N .  C., 718. And which was 
excepted to by both appellants. The lessor company thought i t  had an 
additional defence, not open to the lessee, and moved separately for 
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judgment on the verdict, but it is clear that it did not abandon the 
grounds for a new trial which it possessed in common with its co-defen- 
dant. The motion for a new trial was signed by counsel as attorney 
for defendants (in plural), the exception for overruling the motion 
was made by him in behalf of the defendants (in the plural) and the 
appeal was taken by him for both defendants. The mere inad- 
vertence of counsel in entitling the motion for a new trial in  be- 
half of the lessee, will not overrule the fact that he signed such motion 
in  behalf of both, excepted for its refusal and to the error in  the charge 
i n  behalf of both, and appealed both. I n  fact, the charge ( in  this par- 
ticular on which this Court found there was error) having been ex- 
cepted to by both defendants, and both having appealed, it would 
have been immaterial if the lessor had not joined in the motion below 
for a new trial. I n  iWcKifino?e ?I. ikforrison, 104 N.  C., 354, it i s  said, i t  
would be "the better practice to assign errors in the charge on a motion 

for a new trial'' below, but that it is not necessary. That the de- 
(940) fendant joined in  the exception to the charge, and in the 

appeal set out the exaeption in the statement of case was suffi- 
cient, even if i t  had not joined in the motion for a new trial. T a y l o r  v. 
Plummer, 105 N. C., 56. 

Petition Dismissed. 

Ci ted:  B lackburn  v. I n s .  Co., ante, 826. 

GILBERT LOGAT v. NOR'IIH CAROLINA RAILROAD COMPANY. 

Act ion  for Damages--Lease of Railroad-Liability of Lessor for Nag-  
ligance of Lessee-Fellozo-Semnts. 

1, Though railway companies fall within the classijication of private corpora- 
tions, they are quasi-public and have no more authority to rid themselves 
of responsibility for the performance of the duties imposed upon them as 
inseparable from the privileges given them than they have to sell any 
property which is necessary for corporate purposes. 

2. A railroad company cannot escape its responsibility for negligence by leasing 
its road to another company, unless its charter or a subsequent act of the 
Legislature specially exempts it from liability in such case. 

3. Where a section boss has full power to hire, command and discharge those 
working under him, he is not a fellow-servant. 

4. In an action against one railroad company as lessor of another for injuries 
sustained by plaintiff, a section hand in the employ of the lessee, by 
reason of the negligence of the section boss of the latter, a complaint 
which alleges the fact of incorporation of both companies, the making of 
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the lease, the fact and nature ef plaintift"~ employment, and that in re- 
moving a hand-car from the track, in response to the orders of his boss, 
the giving of which at that time was negligence, he was struck and injured 
by a passing train, states a cause of action. 

ACTION for damages, negligent injury to an employee, against the 
North Carolina Railroad, as lessor of the Richmond & ,Danville 
Railroad, heard on complaint and demurrer before Green, J., (941) 
at  February Term, 1895, of GUILFORD. 

The demurrer was sustained and the plaintiff appealed. 
(944) 

L. iM. Scott and Shaw & Scales for plaidiff. 
F. H. Busbee and Shepherd, Hanning & Foushee for defendant. 

AVERT, J. I t  is settled law in  this State that railway companies 
are private, as distinguished from public, corporations. Hughes v. 
Commissioners, 107 N.  C., 598; Durham v. R. R., 108 N. C., 399. But 
when the power of eminent domain is delegated for the purpose of 
enabling other companies to discharge duties for the public benefit, 
they occupy a different relation to the State and the people 
from that of ordinary private corporations, the powers of (945) 
which are given and exercised exclusively for the profit or 
advantage of their stockholders, and are therefore called quasi-public, 
though they fall within the classification of private corporations. 
Hence, i t  has been declared that these companies have no more author- 
i ty to sell, separate from the franchise, any real estate belonging to 
them and dedicated to strictly corporate purposes than a judgment 
creditor of a county has to subject the land on which the public build- 
ings of the county are located. Gooch v .  McGee, 83 N .  C., 64; Hughes 
v. Commission~ers, supra; Co.?: v. R. R., 10 Ohio, 372; R. R .  v. Golwell, 
37 Pa., 337; Foster v. Fowler, 60 Pa., 27. Indeed, in  Gooch v. McGee, 
supra, the clearest intimation is given, after approving the principle 
announced in  the cases just cited, that, but for the fact that the 
statute had dispensed with the necessity for doing so, this Court would 
have overruled S .  v. Rives, 27 N. C., 227. There is a consensus of legal 
opinion everywhere that quasi-public corporations cannot sell them- 
selves, and that their creditors cannot subject at execution sale, except 
as incident to the franchise, any property which is necessary for corpo- 
rate purposes. I f  they cannot denude themselves of the means of dis- 
charging their duties to the public, can they by a lease of the franchise 
and appurtenant property rid tFemselves of responsibility for the per- 
formance of the duties which are imposed as inseparable from privi- 
leges granted them by the Legislature? 
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The question of the authority of the lessor company to ('farm out" 
its franchise and property to the lessee is no longer an open one. 8. v. 
R. R., 72 N. C., 634. The plaintiff, after alleging that the North Caro- 
lina Railroad Company had leased its road to the Richmond & Dan- 

ville Railroad Company, will not be heard to insist that we shall 
(946) refuse to take notice of the adjudications of this Court in 

reference to the validity of the lease, unless the charters should 
be exhibited. 

The defendant's counsel contend that the authority to lease being 
conceded, its exercise by necessary implication absolved the lessor 
company from all liability during the term for injuries caused by the 
negligence of the lessee in operating it. Is  such an implication neces- 
sarily involved in  the grant of power to lease? Or must it appear 
that the State has in  express terms released the lessor from the duties 
and obligations which devolved upon i t  in its very creation, and which 
constituted the consideration for clothing it with nominal corporate 
powers? Upon this question the authorities are conflicting, and, as i t  is 
presented for the first time here, it is our privilege and our duty to be 
governed. not bv the number of cases cited on the one side or the other. " 
but rather by the soundness of the reasoning upon which they rest. 
Beach Pr i .  Cor., sec. 366, says: "A railway company executing a lease 
to another company of the exclusive use of its track and rolling stock 
for 99 years, which is confirmed by the Legislature, will be liable for 
the destruction of property by fire, caused by the neglect on the part 
of the lessee company to keep its track clear of all inflammable matter, 
notwithstanding the Legislature may have conferred on such lessee 
corporation all of the powers of the lessor. There being no clause of 
exemption in  such act of the Legislature, the liability of the lessor will 
remain . . . The original obligation to answer for negligence in the 
operation of the road can only be discharged by a legislative enactment, 
consenting to and aut.horizing the lease, with an exemption granted to 
the lessor company." 

After conferring upon a corporation the right of eminent domain, 
with many other special privileges which the Legislature is 

(947) empowered to grant only in consideration of its duty and obli- 
gation to serve the people by affording them the means of safe 

as well as speedy transportation for themselves and their property, the 
State cannot be held to have abdicated its right to protect the patrons 
of the road who are under its care by the strained construction of a 
naked power to lease. Such a power does not carry with i t  the authority 
to the lessor to absolve itself and transfer its duties and obligations to 
another, whether able or unable to respond in damages for its mongs 
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or defaults. Bank v. R. R., 25 S. C., 22; Harmon v. R. R., 28 S. C., 
401; NagZer v. R. R., 83 Va., 707; Acker v. R. R., 84 Va., 648; Macon v. 
R. R., 49 Ga., 678; Babey v. R. R., 119 Ill., 68; Singleton, 2;. R. R., 21 
Am. 8- Eng. R. R. Cases, 226; 1 Spelling Pri .  Corp., see. 135. "The 
lessor company (says Spelling, s u p r a )  remains liable for the perform- 
ance of public duties to private parties for the nondelivery of goods 
received by it for delivery, and for all acts done by the lessee in the oper- 
ation of the road, notwithstanding the lease is authorized by the lessor's 
charter." 

As we have intimated, the decisions of the courts of different states, 
and sometimes those of the same states, are conflicting, and we do not 
pretend to be governed by the greater number but the greater weight 
of the reasons given to sustain them. No matter how many leases and 
sub-leases may be made, the law attaches to the actual exercise of the 
privilege of carrying passengers and freight the compensatory obliga- 
tion to the public to use ordinary care for the safety both of persons 
and property so transported. Spelling, supra,  sec. 134. On the other 
hand the carrier, who simply substitutes, with the consent of the state, 
another in his place, cannot establish his own right of exomption from 
responsibility for the wrongs of the substitute unless he can 
show, not only explicit authority to lease the property, but to (948) 
rid itself of such responsibility. Xingleton v. R. R., supra.  
Where the Legislature gives its express sanction to the release of the 
lessor company from liability, there can be no question that it is exempt. 
Broslen v. R. R., 145 Mass., 64. 

Of the two or three reasons assigned for holding that the lessor com- 
pany is liable for the torts of a lessee, where it has legislative authority 
to demise its road, but there is no express provision for its own exemp- 
tion, we prefer to rest our ruling upon the ground that the original g a i t  
of extraordinary privileges still carries with it a correlative obligatio~~ 
to perform the duties, which were in  contemplation of the State and the 
corporation when the charter was enacted. The Legislature is warranted 
in  granting such exclusive privileges only in consideration of services 
to be rendered to the public. Constitution, Art. I, sec. 7 .  While the 
compensatory obligation to use ordinary care in providing for the safety 
of persons and property committed to its care, as a carrier, inheres in 
and attaches to the exercise of the corporate rights by the lessee, me 
think that without the express sanction of the Legislature the lessor is 
not relieved by any implication arising out of the general power to 
lease, but still remains subject to its original liability. R. R. v. Reylun, 
106 Ill.. 584. Whcn the State exercises its supreme and exclusive* 
power, in delegating to a corporation the right upon the pay- 
ment of just compensation to take i t  for public purpose, the com- 
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pany holds its interest in the land solely for corporate purposes and 
subject to the right of the sovereign, if it fail to discharge its public 
functions, to institute proper proceedings and have it dissolved. I n  
cases of dissolution, it seems that the property and franchise may be 

sold for the benefit of creditors and devoted to the same or 
(949) diverted to some other public purpose, and that there is a bare 

possibility of reverter. Gooch n. McGee, supru; Bass v. Nav. Co., 
111 N.  C., 446; VonGlahw v. DeRossett, 81 N .  C., 467. Where the 
interest of the lessor company in the land condemned is  limited to the 
right to use for corporate purposes and its franchise, which frequently 
expires in  a term of years, is subject to forfeiture, in case of misuser or 
non-user of its powers, we fail to trace any such analogy between i t  
and its lessee, as exists between a landlord, who is owner of the fee, and 
his lessee for years. Yet, upon this supposed analogy, many of the 
courts have held that the liability of the railway company that demises 
its road. like that of a landlord. extends no further than the obligation 

u 

to use ordinary care in keeping the track, road-bed, right of way, 
station houses and other permanent structures in such condition that 
the safety of the public will not be imperiled by them, while the lessee 
is solely answerable for injuries caused by negligence in running trains, 
or the use of defective machinery. 

A part of the original obligation of the lessor company to the public 
was to furnish such trains and other appliances as would be necessary to 

A 

provide for the safety of the passengers as well as the employees, who 
shodd travel on its cars, and we see no reason why that duty should 
not exist, like that to look after the road-bed, till the Legislature, for 
the sovereign, declares the lessor absolved from it. 

Resting our ruling upon the broader ground of the obligation to the 
public, which is inseparable from the grant and the exercise of the 
corporate privileges, except by the express consent of the Legislature, 
me see no force in the view of the subject which seeks to limit the scope 
of the lessor's duty, to such as pertain to land. Under the statute, 

which this Court in Gooch v. McGee, supra, says is in affirmance 
(950) of the common law principle, the land held for corporate pur- 

poses is an incident to the franchise and held only for the pur- 
pose of enjoying the privileges granted and performing the duties im- 
posed. I t  seems but a narrow view of the subject to say that the duties 
attach to the limited interest in the land. and not to the franchise. to 
which the road-bed is a mere incident. 

There are, however. still other courts i n  which it is held that while 
the liability of the lessor arises out of the original duty imposed by the 
charter, and that the power to lease raises no implication that i t  can 
rid itself of its responsibility for injury to others whether due to the 
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bad condition of the road-bed, right of way or other permanent struc- 
tures, or to the careless running of trains or defective machinery, the 
lessees are nevertheless solely answerable for injuries to their own em- 
ployees and servants. Looking to the fundamental principle upon 
which we rely to sustain our position, we see no sufficient reason for 
drawing any such line of distinction. -While we know that there are 
courts which maintain, and others that deny, the correctness of this 
doctrine, yet if we, apply the test, which we hold to be the true one, 
that the liability of the lessor grows out of the duty imposed with the 
privileges i n  the first instance, the same reason is found to exist for 
holding i t  liable to servants of the lessee for injuries sustained by them, 
as for those inflicted on passengers. Spelling, Supra, see. 135. X part 
of the original duty imposed by the charter was to compensate servailts 
in  damages for any injury they might sustain, except such as should 
be due to the negligence of their fellow-servants. The employee 
is deemed in law to contract ordinarily to incur such risks as arise 
from the carelessness of the other servants of the company, but 
where the lessor company would be liable, if it had remained in  charge 
of the road, to a person acting as its own servant, we see no 
reason why i t  should not be answerable to him when employed (951) 
by the lessee. I t s  implied obligation in the first instance- 
to come back to the touchstone-was to compensate its own servants 
for injuries due to any cause other than the carelessness of their fel- 
lows, and the same rule must apply in its relation with the servants of 
the lessee. If the lessee would be liable, if sued jointly with the les- 
sor company, then the demurrer cannot be sustained. 

That brings us to the question whether the section "boss," Snell, who, 
as alleged i n  the complaint, "had full power and authority from the 
lessee company to hire and discharge hands, and whose orders and com- 
mands the plaintiff was bound to obey, is to be deemed a fellow,  hen 
by his failure to stop the hand-car in  time, and by his carelessness in 
directing the manner of its removal from the track in front of an 
approaching train, he caused the plaintiff to be injured. 

The demurrer admits the truth of the allegations of the complaint, and 
we think the facts bring this case withinthe principle announced in 
Pattom v. R. R., 96 N. C., 455. I n  that case the section master, who 
was empowered, just as in this, to command, discharge and employ 
laborers, ordered the laborer to jump from the moving train. The 
order to the plaintiff was to jump off the hand-car in  a cut, assist i n  
removing i t  from the track, and to attempt to hold it against the b d i  
and out of the way of the passing train. Being unable to keep it out 
of the way of the train, the car was stricken and thrown violently against 
him, so that he sustained serious injury. Under the ruling in Patton's 
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GRADY v. K. R. 

(952) case, there mould be no question about t h e  l iabi l i ty  of the  lessee 
company, if i t  h a d  been sued, a n d  holding a s  we do t h a t  the  lessor 

i s  liable t o  the same extent as  t h e  lessee company, we conclude tha t  there 
was e r r o r  i n  sustaining the  demurrer.  

Er ror .  

Cited: Carr v. Coke, ante, 247; Cowan u. Pairb~other, 118 N.  C., 414; 
Barcello v. Hobgood, ib., 730; Tillett v. R. R., ib., 1043; Styles v. R. R., 
ib., 1090; Turner v. Lumber Co., 119 N.  C., 397; Williams v. R. R., ib., 
749; James v. R. R., 121 N .  C., 528; Norton v. R. R., 122 N .  C., 937; 
Johnson v. R. R., ib., 958; Benton, v. R. R., ib., 1009; Pierce v. R. R., 
124 N. C., 93; Ward v. Odell, 126 N. C., 954; Perry v. R. R., 128 N .  C., 
473; Raleigh v. R. R., 129 N. C., 266; Perry v. R. R., ib., 335; IIarden 
9. R. R., ib., 357, 363, 366; Phelps a. Steamboat Co., 131 N.  C., 13; 
Brown v. R. R., ib., 458, 459; Lamb v. Innman, 132 N .  C., 980; lMably 
v. R. R., 139 N.  C., 389; Dumn v. R. R., 141 N. C., 523; Carleton v. 
R. R., 143 N. C., 47, 49; Hill v. R. R., ib., 586, 597; Britt v. R. R., 144 
N .  C., 252; Coal Co. v. R. R., ib., 747; McCulloclc v. R. R., 149 N .  C., 
30'7; Pa?-ker v. R. R., 150 N. C., 434; Wright v. R. R., 151 N .  C., 531; 
Zachary v. R. R., 156 N .  C., 500; Lloyd 1 ) .  R. R., 162 N.  C., 496; Hyder 
v. R. R., 167 N.  C., 587; Mitchell v. Lumber Go., 174 N .  C., 121; 
Bryant v. Lumber Co., ib.. 361; Dill v. X. R., 178 N. C., 610; Clement 
v. R. R., 179 N. C., 226, 230; Gilliam v.  R. R., 179 N .  C., 511; Vunn v, 
R. R., 180 N. C., 660. 

L. V. GRADY v. RICHMOND AND DANVILLE RAILROAD COMPANY. 

Summons-8eruice on Agent of Receivers-Amendmen-I of Size~ijFf's 
Return. 

1. The court may permit the sheriff to amend his return, so  a s  to  make it 
speak the truth, and the amendment when made relates back to the 
original return. 

2. A return of service of a summons which was made on a local agent of a 
railroad company in the hlnldb ( t i  rrrrixers. ?l:d ivlhieh rwirei" that it was 
served by delivering a copy to a person named "agent of the defendant 
company," may be amended by striking out the word "company." 

3. Service of a summons upon the receivers of a corporation is service upon 
the corporation itself as fully as  if made upon the president and super- 
intendent. 

4. ,4 service of a summons upon the local agent of the receivers of a cbrpora- 
tion has the same legal effect a s  if made upon the receivers personally. 
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ACTION by L. V. Grady against the Richmond b: D a n d l e  Railroad 
Co., heatd before Hoke J., at Spring Term, 1895, of DUPLIN. 

The summons was issued against the R. & D. Railroad Co., and Sam- 
uel Spencer, F. W. Huidekoper and Reuben Foster, receivers, who were 
then in charge of its property, returnable to Duplin Superior Court 
on the first Monday in August, 1894, 6 August, and was served 23 May, 
1894, by the sheriff of Wayne County, who delivered a copy of i t  to 
C. M. Levister, who was "the local agent employed in  charge of the 
freight office at Goldsboro, collecting freight charges, etc." The sheriff 
returned the summons indorsed, "Served by delivering a copy of this 
summons to C. M. Levister, agent of the defendants Co." At 

. the August Term judgment by default and inquiry was taken (963) 
and at December Term a jury was impaneled and final judg- 
ment entered. At  February Term, 1895, the defendants, upon notice 
dated 3 January, 1895, moved to set aside the said judgments because 
they "are irregular and'void and entered without any service of process 
upon the defendants above named or any of them." 

His  Honor found as facts that Levister at  the date of the service of 
the summons, 23 May, 1894, was the agent of the receivers, then 
operating the railroad, and that the copy of the summons was deli\-ered 
to him as such agent. H e  permitted the sheriff to amend his return by 
striking out the word "Co.," so that the return stands, "Served on C. M. 
Levister, agent of the defendants." H e  held that the judgment was 
valid and refused defendant leave to file an answer. Defendant ap- 
pealed. 

A. D. Ward for plainti f .  
F. H. Busbee for defendants. 

CLARK, J. The power of the court to permit the sheriff to amend 
his return, both before and after judgment, so as to make it spsak the 
truth, is settled beyond discussion. Campbell c. Smith,  115 N. C., 498, 
and cases cited: Clark's Code, pp. 222, 227, 498, 499. The amendment 
"related back to the original return and has the same effect as if the 
amended return had been originally made." Murfree on Sheriffs, see. 
880; 22 A. & E. Enc., 204; Freeman on Ex., 538. There was no ground, 
therefore, on which to permit an answer to be filed. The service 
upon "the local agent" was valid under the statute. Code, see. 217; 
Jones v. Insurance Co., 88 N. C., 499; Katzenstein v. R. R., 78 N. C., 
286; S. v. R. R., 89 N. C., 584. "The receivers were only tem- 
porarily in charge of the corporation, in  lieu of the regular (954) 
officers, and a service upon their local agent is a service upon 
them. Whether the judgment recovered will or will not be paid in 
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preference to other liabilities of the corporation, does not affect 
this question." Farris v. R. R., 115 N .  C., 600. Service upon the 
receivers is service upon the corporation, as fully as if made upon the 
president and superintendent, whose duties they are temporarily 
discharging, as they come within the term "other head of the cor- 
poration," Code, sec. 217, and a service upon their local agent is 
merely a substitute for, and has the same legal effect as, service 
upon them personally. Trust Co. v. R. R., 40 Fed., 426; Ganebin v. 
Phelan, 5 Colo., 85. The statute, Code, see. 200, contains no exception 
or discrimination which requires service of summons to be made as to 
railroad companies or their receivers. more than ten days before the 
term. Here, the seraice was legally and duly made on the defendants 
seventy-five days before the next term. 

We concur, therefore, in the ruling of the learned judge that the pro- 
ceedings were not "irregular and void" nor "without due service of 
prncess upon the defendants." His  judgment is in all respects 

Affirmed. 

Cited: Manning v. R. R., 122 N. C., 827; Kissenger v. ~itzge{ald, 152 
N.  C., 250; Hollowell v. R. R., 153 N. C., 21; Punts Co. v. Ins. go., 159 
N. C., 180; S. v. Lewis, 177 N .  C., 557; Clements v. R. R., 179 N. C., 
226, 229;  Cr'illiam c. R. R., 511. 

(955) 
DANIEL BLUE v. ABERDEEN AND WEST END RAILROAD COMPANY. 

Action for Damages-Railroad Company-Liability for Pire Caused 
by  Sparks from Engine-Strong Wind-Imt~uctions. 

In the trial of an action for damages caused by fire started by sparks from 
a locomotive, witnesses had described the wind on that day as "hard," 
"unusual," and "extraordinary," and the trial judge instructed the jury 
that if  the wind causing the escape of sparks from the locomotive was 
"unusual and extraordinary," and if, but for the "unusual and extraordi- 

- nary" character of the wind, the sparks would not have escaped and 
communicated the fire to plaintiff's premises, defendant was not liable: 
Held, such charge was erroneous in that the court did not explain the 
meaning of the words "unusual and extraordinary," so as to present to the 
jury the question whether the wind couId have been reasonably expected 
at  that season and in that section of the country. 

ACTION for damages caused by the alleged negligence of the defen- 
dant i n  allowing fire to escape from its engine and destroying the plain- 
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tiff's property, tried before B ~ o w n  J., and a jury, at  August Term, 1894, 
of MOORE. 

J .  W .  Hinsdale and MucRae & Day for plaintif. 
Black & A d a m ,  W.  C. Douglass and Shaw  & Scales for defen- 

(958) 

dnnt. 

~IUKTQOMEKY, J. The plaintiff, in  his complaint, claims damages 
against the defendant for negligently permitting fire to be communicated 
from its engines or property to the lands adjoining its railroad and right 
of way, by which said fire and the spread and the extension thereof the 
plaintiff's property was destroyed and damaged. I t  appears from the case 
on appeal that the plaintiff admitted on the trial that the engine of the 
defendant company was in good condition and had a proper spark ar- 
rester; and that the only claim of negligence made by the plaintiff mas 
npon the ground of rubbish on the right-of-way or upon or near the 
road-bed to which fire was communicated. From these admissions it 
would seem that i t  was only necessary to have submitted that phase of 
the case to the jury. Upon this view his Honor charged: "That if the 
jury find from the evidence that the defendant company permitted dead 
grass and straw, dried-up leaves and an accumulation of com- 
bustible matter to exist on its right-of-way so near the track (959) 
as to catch fire from the engine, and i t  did catch from the engine 
and the fire spread across the lands of another person to plaintiff's lands, 
defendant company would be liable to plaintiff for damages sustained. 
There is no evidence of contributory negligence upon the part of plain- 
tiff." There is no error here, and no exception made by the defendant. 
But the court, at  the request of the defendant, made the following special 
charge: "That the defendant could only be required to provide against 
usual and ordinary weather, and if the jury should find that the wind 
which caused the escape of the sparks and fire was unusual and extra- 
ordinary, and but for the unusual and extraordinary character of the 
wind the sparks and fire would not have escaped from defendant's engine 
and would not have communicated to plaintiff's premises, the defendant 
would not be guilty of negligence and plaintiff could not recover." 

This instruction must have been given to cover another riew presented 
to the jury, that is, that the fire might have been communicated directly 
to the plaintiff's lands from sparks and fire blown from the defendant's 
engine. 

Plaintiff excepted to the special instructions and this raises the only 
point for decision here. Wnile this instruction seems to be unnecessary 
to have been given upon the case first presented, yet after i t  was made 
~t mag lime influenced the jury and have diverted their attention from 
the very piain charge theretofore made by his Honor. As to the nature 
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and kind of the winds the testimony was variable and conflicting. Some 
of the witnesses described i t  in such general terms as "wind blowing in 
gusts, hard ~vihd, blowing hard, wind blowing very hard, very windy, 
unusual wind, unusually and extraordinarily windy." As to the 
witness who testified to particulars. some said "wind would have 
blon-n hat fifty yards, sparks further"; "sparks from stack would 

have blown fifty or seventy-five yards"; "wind would have 
(960) blown sparks one hundred or two hundred yards." We 

think the exception is well taken. The instruction is all right 
so far  as i t  goes, but t h e  language used is too general. I t  contains no 
explanation to the jury as to the manner in  which they were asked to 
consider the testimony, whether by comparison with other winds in  the 
same climate, or other seasons of the year; or whether to be taken in 
connection with that testimony which went into the particulars of the 
wind, or to be considered as independent proof. 

The words '(unusual and extraordinary," as in  common use, very 
often are exaggerations of speech, and in many cases, if properly in- 
quired into and explained, would be found not to be synonymous with 
"unnatural" and "unexpected." And further, the testimony in its par- 
ticulars does not disclose any unnatural or unexpected wind. We think 
that his Honor should have so explained the meaning of the words 
"unusual and extraordinary" in conjunction with the particular testi- 
mony offered, as to have presented the question whether or not this 
wind could reasonably have been anticipated and expected by 
the defendant in the climate and season and section of country. I n  
E m ~ y  v. R. R., 102 N. C., 226, the judge below instructed the jury upon 
the question of negligence that "it was the duty of defendant to have 
constructed its culvert so it would carry off the stream under all ordinary 
circumstances and the usual course of nature, even to the extent of such 
heavy rains as are ordinarily expected. I f  the defendant so constructed 
the culvert that it was not sufficient to carry off the water of the stream 
under ordinary circumstances (and by ordinary circumstances is meant 
the usual rainfall), even if such heavy rains are occasional, and 
by reason of an insufficient culvert the plaintiff's land was over- 

flowed, the answer to the first issue (Has tho defendant negli- 
(961) gently ponded water back upon the plaintiff's land?)  should be 

yes, unless the defendant has acquired the right to pond water on 
the plaintiff's land." Justice Avery, in  delivering the opinion, in sus- 
taining the ruling of the trial judge, went on to say: "His Honor, 
in  addition to the language quoted from his charge, told the jury that 
the defendant was 'not negligent if the overflow was the result of extra- 
ordinary and unusual rainfall.' )' I t  is not to be inferred, however, that 
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the additional words "extraordinary and unusual" alone would have 
been a sufficient charge to the jury on the question of negligence. 

There was error in the instruction given, and there must be a new trial. 
New Trial. 

Cited: Russell v. Monroe, ante, 730; Tankard v. R .  R., 117 N .  C., 
5 6 3 ;  Tillett v. R .  R., 118 N. C., 1044; Little v. R. R., iD., 1078; Yurcell 
zy. R. R., 119 N. C., 738; Little a. R .  R., ib., 778; Williams 1%. R. R., 
ib., 750. 

ELIAS WATKINS v. RALEIGH AND AUGUSTA AIR LINE RAILROAD 
COMPANY. 

Action for Damages-Case on Appeal-Delay in  Sereice-Estoppel- 
In jury  to Passenger---Negligence. 

1. Where appellant failed to serve his countercase within five days as re- 
quired by chapter 161, Acts 1889, but the appellant's counsel telegraphed 
that he would accept service on his return home, which he did, the tele- 
gram was an estoppel on appellant, for, but for the telegram, the appellee 
might have served the countercase within the statutory time by leaving a 
copy at the residence or office of appellant or his counsel. 

2. A passenger who alights from a moving train at the direction of the con- 
ductor is not, as a matter of law, guilty of contributory negligence when 
there was no appearance of danger within the locality where he alighted 
or in the rate of speed of the train. 

ACTION for damages for negligence, tried before Brown, J., (962) 
and a jury, at  December Special Term, 1894, of RICHMOND. 

I n  this Court the defendant moved that the Court adopt its 
case on appeal instead of the one settled by the judge. (966) 

I t  appears from the affidavit on file that the appellee's case 
was ready to be served upon the appellant within five days, but the 
counsel for the appellant being out of town, an agent of the plaintiff 
wired said counsel to know if he would accept service of the case, and 
he replied that he would when he saw the papers. When the counsel for 
the appellant returned to Rockingham he accepted service of the case, 
and he himself sent the papers to Judge Brown, with the request that 
he should settle the case, excepting, however, to the failure of the appellee 
to file his countercase within the statutory time. 

Jon,es & Tillett for plaintiff. 
MacRae & Day for defendant. 
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CLARK, J. The appellee's countercase was not served in the five 
days required by the amendatory act of 1889, ch. 161. The ap- 
pellant could therefore insist on his motion that his statement should 
be taken as the true case on appeal (Gumming v. Hoffmart, 113 N.  C., 
267) but for the fact that his counsel waived the objection by tele- 
graphing that he would accept service on his return home, which he 
did. Though the appellant's counsel excepted when he sent the case 
and countercase to the judge, with request to settle the case on appeal 
on the ground that the acceptance was after the expiration of the 
five days, the telegram was an estoppel; for, but for the telegram, the 
appellee might have served the countercase within the statutory time 
by leaving a copy at the residence or office of appellant or his counsel. 
Code, see. 567 (3) ; X. v. Price, 110 N .  C., 599. The case as settled 
by the judge must be taken as the case on appeal. 

The entire charge of the judge is not presumed to be sent 
(967) up, but only that part having reference to the exceptions taken. 

S. v. Cox, 110 N .  C., 503. The instruction excepted to is fully 
sustained by the cases of Larnbeth v. R. R., 66 N. C., 494, and Nance 
v. R. R., 94 N. C., 619. Indeed, this is a stronger case against the 
defendant, as there was evidence that the train was moving very 
slowly and the plaintiff got off the train by direction of the conduc- 
tor and with care. As the prayer for instruction, which was declined, 
was "that if the jury believed the evidence the plaintiff could not re- 
cover," this evidence, for the purposes of the exception, must be taken 
as true. Passengers alighting from trains at  the direction of the con- 
ductor "are justified in assuming the place to be safe, and only under 
exceptional circumstances will their alighting be contributory negli- 
gence." Bishop Non-Contract Law, see. 1101. I n  Lambeth's case, 
supra, the passenger alighted on the platform and was killed. Here, 
fortunately, he got off on sandy soil and only his leg was broken. 
The case of Burgin v. R. R., 115 N. C., 673, holds that the passenger 
is not justified in leaping from the train while i n  motion, unless invited 
to do so by the carrier's agent, and when i t  is not obviously dangerous, 
and approves Lambeth's case. I n  the present case, there was no ap- 
pearance of danger, either in the locality itself or in the rate of speed 
at which the train was moving, which made i t  contributory negligence 
to obey the conductor's injunction to "step right off here, old man." 

No Error. 

Cited: McNeil v. R. R., 117 N. C., 644; Hinshaw v. R. R., i18 
N. C., 1053; Hodges v. R. R., 120 N. C., 556; S. v. Ridge, 125 N. C., 
6.57; narden v. R. R., 144 N. C.,  3;  Whitfield v. R. R., 147 N. C., 241; 
Carter v. R. R., 165 N. C., 252. 
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(968) 
LEWIS SHADD v. GEORGIA, CAROLINA AND NORTHERN 

RAILROAD COMPANY. 

Act ion  for Damages -Xmter  and Xervant--Vice-P?incipal- 
Negligence. 

1. A conductor is, in his relation to those subject to his orders on the train 
in his charge, a vice-principal acting for the company. 

2. Where a servant's movements are directed by a vice-principal of a corpora- 
tion and the former believes that discharge from employment will follow 
his disobedience of orders, his acts under such circumstances will not 
render him culpable or guilty of contributory negligence, but will be im- 
puted to the company whose officer coerced him to act without regard to 
his own wishes or judgment. 

3. Where plaintiff, an inexperienced brakeman, was ordered by the conductor 
of a railroad company to make a coupling which an experienced brakeman 
had volunteered to make, and as plaintiff went between the cars, in 
obedience to the command, and while he was arranging a displaced link, 
the conductor, who could see plaintiff's danger, signaled to the engineer 
to back the train and at the same time shouted to the plaintiff not to miss 
the coupling: Held, that it was error to charge that plaintiff could not 
recover for injuries received in so attempting to obey orders and make 
the coupling. 

ACTIOR, for damages, tried at January Term, 1895, of UNION, be- 
fore Robinson,  J., and a jury. 

F. I. Osbovne for ~ Z a i n t i f .  
M a c R a e  & D a y  for defendant .  

AVERY, J. A more experienced brakeman proposed to go in and 
make the coupling between a car standing on the track and the rear 
car of the train, to which the engine was attached, but the conductor, 
with an oath, ordered him back and said, ('No, let Shadd (the plaintiff) 
make i t ;  how will he ever know anything if you never let him do any- 
thing?)' The plaintiff then "signed the engineer down," and stepping 
in front of the stationary car began to strike a link that had "got- 
ten crossways,') with a pin which he carried in one hand, while (970) 
he held his lamp in the other. The two cars at  this moment 
were eight or ten feet apart, when the conductor, moving from 
the side on which he and his two brakemen were standing when the 
order was given, crossed between them to the opposite side of the track 
and waved to the engineer to back his train. When the brakeman was 
striking the link to get i t  into its place, the conductor was saying to 
him, "Don't miss the coupling, as I want to get away some time to 



1N THE SUPREME COURT [I16 

night." As the pin was brought by a second blow into its proper place, 
the conductor again said in a loud tone of voice, "Don't miss the 
coupling." While these urgent commands were being given, the train 
was all the while moving back, in  obedience to the signal of Reid, to- 
wards the new employee, who had gone between the cars under his 
express order and was then exposed to peril that was becoming every 
moment more imminent as the train approached the stationary car. 
The engineer's movements wers regulated in  direction, if not speed, 
by the conductor's lamp until plaintiff's hand was caught between the 
drawhead of the front car and the link he had been adjusting on the 
drawhead of the rear car (he could not say confidently which) and was 
badly injured. 

It  Is a settled law in  this State that a conductor is, i n  his relation to 
those subject to his orders on the train in  his charge, a vice-principal 
acting for the company. Mason v. R. R., 114 N. C., 718, and same 
case 111 N. C., 482. I t  can but be admitted as a fact, lookiiig at  
the testimony as we must do, in  the aspect most favorable to the plain- 
tiff, that he went between the cars and exposed himself to peril at  the 
command of the conductor, who, seeing him thus in danger, nrged 
him to arrange the coupling as rapidly as possible, while he was at 

the same time causing the train to approach him. We think 
(971) that these facts bring this case clearly within the principle es- 

tablished on the first appeal in iMasow's case, sup~a. This case 
is not exactly "on all fours" with that. I t  is really stronger for the 
plaintiff, in  that the testimony sent up discloses no express agreement 
between the plaintiff and the company, such as was in  evidence there, 
and in the further fact that the plaintiff in  our case was sent between 
the cars by a direct order from the conductor, and was urged to expedite 
the coupling by him, he being all the while in a position to see that 
the servant had no stick, nothing but a pin and a lamp. Another 
difference is that the conductor Reid was so near that he might have 
heard the sound made by the first lick a t  the displaced link, and 
seeing how the plaintiff was delayed in  adjusting it, might have 
desisted from giving the signal to move back the train, till his posi- 
tion became less perilous. As the facts appear, from the testimony sent 
up, the plaintiff was selected by the company itself (the conductor 
being the embodiment of its authority), instead of another servant, 
who volunteered to take his place, was ordered to discharge a hazardous 
duty without considering his previous training or his present prep- 
aration of suitable implements for performing the work, and was kept 
in a perilous position by urgent injunctions to expedite the coupling 
till, by his order to another servant, the train was so moved as to cause 
the injury. The plaintiff was brought within the reason upon which the 
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liability was declared to depend in iWason's case, sup la ,  because, froni 
the moment when the first command was given till the injury was 
inflicted, he was kept constantly in danger by repeated orders of an 
officer upon whose favor his choice of retaining his place depended. 
The servant's movements were directed by a living representative of 
the authority of the company, and that he was justified in assuming 
that discharge would inevitably follow disobedience. The con- 
sequence was that, if his acts would ordinarily have rendered (972) 
him culpable, they must, under the circumstances, be imputed to 
the company which coerced him by the command of its officer, without 
regard to his own wishes or judgment. The sudden order and the 
persistent urgency of the officer, while it was being executed, doubtless 
intensified the apprehension of consequences that might flow from diso- 
bedience, but neither in this nor Mason's case is it to be understood that 
the plaintiff's culpability depended upon the manner of giving the com- 
mand, but upon the source from which it emanated. The error in the 
charge of the court entitles the plaintiff to a 

New Trial. 

C i t e d :  T u r n e r  v. L u m b e r  Co., 119 N.  C., 397: Pleasants  v .  I?. R., 
121 N. C., 496; W r i g h t  v. R. R., 122 N. C., 853; Greenlee v. R. R., 
ib., 986; W a r d  v. Odell,  126 N.  C., 954; H a l t o m  v. R. R., 127 N. C., 
258; S m i t h  v. R. R., 129 N. C., 178; Lamb v. L i t t m n n ,  132 N. C., 980; 
R i d g e  v. R. R., 167 N.  C., 523; Hollif ield v. Te lephone  Co., 172 N .  C., 
724. 

STATE v. THOMAS JENKINS. 

Jurors-Misconduct ol .Jul y--Use of Intoxicarats Uuririg DeZibe,~ation 
on Verdict-Void Ved ic t -h f i s t r iu l .  

1. Jurors, while in the discharge of their duties, must be temperate and in 
such condition of mind as to enable them to discharge their duties hon- 
estly, intelligently, and free from the influence and domination of strong 
drink. 

2. Where jurors purchased and drank whiskey and "some of them were under 
its influence" while deliberating on their verdict, the verdict returned by 
the jury was null, and a mistrial should have been entered and a new 
trial granted to defendant against whom such verdict was rendered. 

The defendant was convicted upon the trial of an indictment for 
injuring stock running at large, at Fall Term, 1894, of BEAUFORT, be- 
fore M c l v e r ,  J., and moved for a new trial upon the ground of miscoil- 
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duct of the jury. Upon affidavits submitted by both the State and the 
defendant the court found the following facts: 

(973) "The court charged the jury before dinner, and they imme- 
diately returned to the jury room, which was on the lower floor 

of the courthouse, where they remained until supper time. At sup- 
per time the court instructed the sheriff to give the jury supper. 
I'ht. sheriff took them in a body down town and carried them to Mr.. 
Smith's restaurant, where they got supper. They stopped at Wright's, 
on the way back to the court house, and got some cigars or tobacco. They 
went upstairs in the court room on their return, and a deputy sheriff 
was placed with them. On that night the jury had some whiskey, one 
a pint and another a quart. Nearly all of them drank of this whiskey. , 
Some of them were under its influence. The next morning being Satur- 
day morning, the jury having been put in the grand jury room, on the 
lower floor of the court house, some whiskey was passed through the 
window into the room. All the whiskey which the jury drank was pur- 
chased by them. There was no allegation, proof or evidence that there 
was any outside influence brought to bear upon the jury, or that there 
was any improper iafluence, and no misconduct on the part of the jury, 
except as above stated. The jury returned a verdict about ten o'clock 
Saturday morning.'' 

The motion was overruled, and the defendant excepted and appealed 
from the judgment pronounced, assigning as error the refusal of his 
Honor to grant a new trial on account of the misconduct of the jury. 

T h e  A t t o m e ? / - G e n w a l  and  W .  B. R o d m a n  for t h e  S f a t e .  
Charles B. W a r y e n  for de fendan t .  

MONTGOMERY, J. The question for determination is, do the findings 
of his Honor show such misconduct on the part of the jury as to vitiate 

the verdict, and to make i t  in law no verdict? For  otherwise 
(974) the verdict would simply be erroneous, and, therefore, under 

the final control of the judge below as to his discretion in  grant- 
ing or refusing a new trial. The answer to the question depends most 
largely upon the proper construction of the words, "Nearly all of 
them drank of this whiskey, some of them under its influence." We 
think the fair, reasonable and natural meaning of these words is 
that some of the jurors were under the controlling power, sway and 
ascendancy of the whiskey which they drank. This being so, they 
were in  a condition which unfitted them to discuss evidence, and to 
properly consider its weight and the effect of their conclusions. They 
mere, on this account, not good and lawful men, as the law required 
them to be, and therefore their verdict was null. There was a mistrial. 
There is no room for the inference that these jurors might have been 

572 



under the influence of strong drink on the uight before they delivered 
their verdict on the next morning at ten o'clock, and have been sober 
at  and before that hour. The findings of fact show that other whiskey 
was passed through a window to the jury on that very morning. The 
law requires that jurors, while in  the discharge of their duties, shall 
be temperate and in  such condition of mind as to enable them to dis- 
charge those duties honestly, intelligently and free from the influence 
and dominion of strong drink. No prudent man would be willing to 
have the facts of his case passed upon by a jury some of whom were 
under the influence of whiskey. Our reports contain no case in which 
the facts found on motions for new trials for misconduct of jurors are 
the same, in words or substance, as in this case, and we do not, by 
this decision, overrule or modify any opinion heretofore rendered by 
this Court in  matters of this nature. I n  some of the states of the 
American Union, drinking in any degree by any of the jurors in  the 
progress of a trial vitiates the uerdict. This is not the rule 
in  North Carolina. I n  X. v. Sparrow, 7 N. C., 487, the Court (975) 
held unanimously, "that it had been settled rightly that taking 
refreshments vitiates the verdict only in those cases where they are 
furnished by the party for whom the verdict is found." I n  S. v. Bailey, 
100 N. C., 528, the Court found, as a fact, upon motion for a new 
trial by defendant, "that after the retirement of the jury, one of 
their number took a flask from his pocket and, upon his invitation, 
four drank of the whiskey it contained. None of the iurors were in 
any degree under the influence of the liquor, nor was the quantity taken 
sufficient to produce any sensible effects," and overruled the motion, in 
which ruling this Court declared there was no error. I n  X. v. A l i l l e~ ,  
18 N.  C., 500, the prisoner offered t u  prove, after motion for a new 
trial on other grounds had been made ind  denied, that while a juror 
was absent from the body of the jury, he visited the store of W. J .  I,. 
to get a drink of epirits, which store stands at the distance of one 
hundred and twenty yards from the courthouse and i n  view of it. 
The judge refused to receive this evidence, but this Court, on appeal, 
discussed the point though sustaining the ruling of his Honor, and 
held that the matters attempted to be proved, if true, did not entitle 
the defendant to a new trial. Chief Justice Rufin, who delivered 
the opinion in  Miller's case, said, however, "But in  the present case 
there is no suggestion that he (the juror) drank to the slightest 
degree of intoxication." R e  said further: "I do not dispute that if a 
juror drank to excess so as to disqualify him for his office, i t  is not 
d y  a misdemeanor, but it ought to vitiate the verdict. I will not 
deny that such a case appearing in the record could be acted on by 
a court of errors." 
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As we have already said, we have no reported case in  which the 
use of strong drink, to the extent found in this one, has been made to 

appear. All the cases reported on this subject are easily to 
(976) be distinguished from this. 

We are of the opinion that his Honor erred in refusing the 
motion for a new trial, and that there was a mistrial on account of 
disqualification of the jury because some of them were under the 
influence of whiskey while they were engaged in making up their ver- 
dict. The defendant is therefore entitled to a 

New Trial. 

Cited:  X. v .  T y s o n ,  138 N .  C., 629. 

STATE v. E. S. HART. 

Indictment  for Arson-Practice-Appeal--Charge to  Jury-Failure to  
Request Instruct ion Unt i l  A f t e r  Verdict-Exception-Verdict. 

1. An assignment of error that the court declined to charge as requested will 
not be considered where the record does not show that any instructions 
were asked for. 

2. Where there is an assignment of error that the evidence did not justify the 
verdict, this Court will consider only the evidence offered by the State. 

3. An exception taken to a charge after verdict was rendered will not be con- 
sidered on appeal. 

4. Where the trial judge in his statement of the case on appeal says that he 
recapitulated the evidence to the jury, and there is nothing in the record 
to contradict this statement, an assignment of error that the court did not 
recapitulate the testimony will not be considered on appeal. 

5. Where a bill of indictment contains all the averments that are necessary, 
the fact that it contains more than is necessary, and therefore subject to 
the criticism of duplicity, will not vitiate it. Such defects are cured by 
a verdict. 

(977) IKDICTMENT for burning a barn, tried before Brown,  J., and a 
jury, at Fall  Term, 1894, of CRAVEN. The defendant was con- 

victed and appealed. Such facts as are necessary to an understanding 
of the opinion are stated in  the opinion of Associate Justice Furches. 

T h e  Attorney-General for the  Xtate. 
P. R. T h o m a s  for defendant. 
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FURCHES, J. The defendant, having been convicted, moves for a new 
trial and assigns two grounds for his motion: first, that the court 
did not charge the jury as requested; and secondly, that the court 
did not recapitulate the evidence to the jury. And these motions 
being denied, he then moved in  arrest of judgment, upon the ground 
that the bill of indictment was defective. 

Defendant's motion for a new trial cannot be sustained upon the 
first cause assigned for more than one reason. First, upon exami- 

0 nation of the record we fail to find any prayers or request for instruc- 
tions, and therefore cannot see that the court failed to give the instruc- 
tions asked, if any were asked. But the brief of defendant seems to 
put this part  of the prayer for a new trial upon the ground that there 
was not sufficient evidence on the part of the State to justify a jury 
in finding a verdict of guilty and the court should have so instructed 
the jury. . We say evidence in behalf of the State, because we, as a 
Court, cannot consider the evidence in  favor of the defendant. I f  
me could, we might have a different opinion from that of the jury as 
to what the verdict should have been. +But if we should consider 
defendant's exception and assignment sufficient to authorize us to con- 
sider it as an exception to the charge of the court upon this ground, 
still it does not apkear that it was made until after the verdict was 
rendered, and when it was too late to interpose such an exception. S. v. 
liigev, 115 N. C., 746, and cases there cited. 
If it had appesred from the record that the defendant had (978) 

asked the court to qjve this instruction and the court had - 
refused to do so, it would have presented an interesting question. But 
this question is not presented as we have seen, and we can see no 
good reason why we should review the many decisions we have upon 
this line, and we will not discuss the matter further, as whatever we 
might say would be but a dictum, and we think, as a general rule, dicta 
are not profitable to the courts or to the profession. 

The second ground assigned for a new trial cannot be sustained for 
the reason that the defendant is not sustained by the facts, As -eve find 
the judge in  his statement of the case says that he did recapitulate 
the evidence to the jury, and there being nothing in the record to 
contradict this statement, we are bound by it. This disposes of defen- 
dant's motion for a new trial and the only remaining question is 
defendant's motion in arrest of judgment, and we do not think this 
can be sustained. 

The bill is inartistically drawn-contains more than is necessary, 
but all that is necessary-and may be liable to the criticism of duplicitv. 
But as it contains all the averments that are necessary we thinlr tllc 
verdict must be sustained. . S ,  v. Thorne, 81 N. C., 555. But this is 
11C-39 576 
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a motion in arrest of judgment and not a motion to quash. And if 
the bill is liable to the criticisms pointed out by defendant in  his brief, 
such defects were cured by the verdict and cannot avail the defendant 
on a motion in  arrest of judgment. S. v. Simmons, 70 N.  C., 336. 
There is no error and the judgment is 

Affirmed. 

Cited: S. P .  Darden, 117 7.  C., 698; Riley v. Hall, 119 N. C., 415; 
S. v. Leach, ib., 835; s.%. Harris, 120 N. C., 578, 579; S. o. Wilson, 
121 N .  C., 657; Hart v. Cannow, 133 3. C., 14;  S. v. Burnett, 142 
N.  C., 580; S.  v. Shine, 149 N. C., 481; Baxter u. Irvin, 158 N. C., 280; 
8. v. Carlson, 171 N. C., 824. 

STATE v. J. B. WILSON. 
? 

Indictmend for Obtaining Money Under False Pret8nces-Indictment, 
Szrficiency of. 

A bill of indictment for obtaining money under false pretences, which fails 
to charge that it was obtained "feloniously" (as required by ch. 205. 
Acts of 1891) is fatally defective. 

INDICTAIENT for obtaining money under false pretences, tried before 
Coble, J.,  and a jury, at February Term, 1895, of VANCE. There 
was a verdict of guilty and the defendant mored in  arrest of judgment, 
and appealed from the refusal of the motion. 

(980) The Attorney-General for the State. 
Hicks & Hicks for defendant. 

FAIRCLOTH, C. J. The defendant is indicted for obtaining goods 
under false pretences. He  was convicted and he entered a motion to 
arrest the judgment, which was refused, and he appealed. 

The indictment fails to charge that the goods were obtained "feloni- 
ously" and is therefore fatally defective. This is so by reason of 
Laws 1891, oh. 205. S. v. Bryan, 112 N.  C., 848; S. v. Caldwell, ib., 
854, and authorities there cited. 

Judgment Arrested. 

Cited: S. v. Shaw, 117 N .  C., 765; S. v. Bunting, 118 N.  C., 1200. 
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STATE v. WALTER WYNNE. 
(981) 

Bastardy-Jurisdiction-Judgment-Constitutional Law. 

1. The statute (section 35 of The Code) imposing a fine for begetting a bastard 
child, makes the act a criminal offence. 

2. The limiting the punishment for, bastardy to a fine of $10 confers upon 
justices of the peace exclusive jurisdiction fop twelve months after the 
commission of the offence; after that period the Superior and Criminal 
courts have concurrent jurisdiction under section 892 of The Code. 

3. The offence of bastardy is completed when the child is begotten. 
4. The provision that the court, in bastardy proceedings, may, in addition to 

a fine, compel the defendant to pay an allowance to the mother, is not 
unconstitutional as authorizing imprisonment for debt. 

5. Under section 32 of The Code authorizing the court in bastardy proceedings 
to commit defendant "until he find surety," such a judgment, though con- 
ditional, is valid. 

PROCEEDINGS for bastardy, tried at January Term, 1895, of FRAXIC- 
LIN, before Coble, J. 

T h e  Attorney-General for the State .  (982) 
N. Y .  Gulley for defendant. 

AVBRY, J. The statute (Code, see. 351, by imposing a fine for beget- 
ting a bastard child, makes the act a criminal offence. 8. v. Pa-solzs, 
115 N. C., 730; S. 1:. Bur ton ,  113 N.  C., at  page 655; Mgers u. Xtafford. 
114 N.  C., a t  page 240. The limiting of the punishment to a fine of 
ten dollars ipso facto confers exclusive original jurisdiction of the 
criminal offence upon the courts of justices of the peace for twelve 
months from the time when the offei~ce is committed (Laws 1889, ch. 
504); but after the lapse of a year, the concurrent jurisdiction of 
Superior and Criminal courts attaches under the provisions of The 
Code, see. 892. 

When is the criminal offence complete? I t  is clearly when the 
child is begotten, because the mother as soon as she becomes conscious 
of her pregnancy is allowed to complain (Code, sec. 32) and procure 
the issuing of a warrant, upon which the accused may be arraigned 
and tried immediately on being brought before a justice of the peace, 
unless the justice shall deem it proper to grant him a continnance. 
Code, sec. 34. Following the principle announced in  S. v. Burton,  
supra, the Court said in  Myers  v. Stafford, supra, that "the question 
now being presented in such shape that it is necessary to be decided, 
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we are of the opinion that the begetting of a bastard child has become 
a petty misdemeanor." I t  was demonstrated in  S. v. Burton, supra, 
"that a fine can only be imposed for a crime or misdemeano~ or a 
contempt." 

The charge embodied in the indictment and sustained by the p r o d  
upon which the defendant was found guilty was that he "on 4 October, 

1893, in  and upon the body of one Mary Neal did willfully 
(983) and unlawfully beget a bastard child, etc." The indictment 

was sent and ret;rned a true bill at January Term, 1895, of 
the court, more than twelve months after the child had been begotten 
and the offence had become complete. Construing The Code, see. 
892, with the amendatory act of 1889, prolonging the period for the 
exercise of exclusive original jurisdiction by the justice from six t o  
twelve months, we can not escape the conclusion that after one year 
from the perpetration of the petty misdemeanor of begetting a bas- 
tard child, that, like all other offences, for which no greater punish- 
ment can be imposed than a fine of fifty dollars or imprisonment 
for one month, becomes cognizable in the Superior Court as well as 
before a justice of the peace, until the prosecution is barred by the 
lapse of time. 

The plea of not guilty necessarily involves the question of paternity, 
upon which the finding, on the issue raised by it, depends. When, 
therefore, the defendant is convicted of the criminal offence, the 
incidental authority to enforce the police regulation as pointed out ill 

Parson:s and Burton's cases, supra, is immediately vested in thr. 
court that takes dognizance of the misdemeanor. The power of the 
court to imprison for fine and costs as well as for lion-payment of the al- 
lowance, and the relation sustained by the mother of the bastard and of 
the county commissioners to the judgment were fully discussed in S. v. 
Parsons, supTa. The incidental authority to enforce the police regu- 
lation is expressly conferred by statute, and there can be no reasonable 
doubt about the power of the Legislature in the premises. At common 
law, in addition to the infliction of punishment of fine and imprison- 
ment for a public nuisance, the court might order that the nuisance be 
abated. 2 Wharton Cr. Law (7 Ed.), sec. 2377. So that, to clothe 
the court with some incidental power to further provide for the  
public protection, after making an example of the offender, is to 

neither transcend the limit of legislative authority nor to depart 
(984) from the practice prescribed in other cases. 

The learned counsel for the defendant referred on the argu- 
ment to a marrant, but the record sent up is entirely consistent with 
the idea that the prosecution had originated in the Superior Court 
by the sending of the indictment after that court had concurrent 
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jurisdiction. , I f  we could conceive, therefore, of any principle upon 
which the fact of the assumption of jurisdiction by a justice, where 
neither the pendency of a prosecution nor the judgment of that court 
had been pleaded or set up in bar, would defeat the jurisdiction of 
the superior Court to try after the lapse of twelve months from the 
commission of the offence (8. ?;. Dr~ake, 64 N.  C., 589)' we can take 
no judicial knowledge of matters outside of the record. 

By permission of the Court the defendant's counsel has been allowed, 
since the foregoing was written, to present to the Court some additional 
reasons for maintaining that there mas error below. The statute 
(Code, sec. 31) restricts the right of justices of the peace to issue 
warrants for bastardy, to cases where the affidavit is made voluntarilv " ,  

by the mother, or upon certain grounds set forth by a county com- 
missioner, just as the Act of 1868 made it a condition precedent to 
the exercise of jurisdiction in case of assault and battery that i t  
should appear by affidavit that there was no collusion. between the 
complainant and defendant. But the Superior Court is a court of 
general jurisdiction, and there being nothing upon the face of the 
record to oust its authority, i t  must proceed to try, when a defendant 
is arraigned for an offence and it appears from the indictment itself 
that a justice's court no longer has the exclusive right to take cog- 
nizance. The rule finds illustrations in  those cases where a more 
serious assault is charged and the proof sustains only a con- 
viction for such an assault as is, at the time, within the ex- (985) 
elusive jurisdiction of a justice. S. v. Cumingham, 94 N. C., 
824; 8. v. Besperman, 108 N .  C., 770; S. v. Speller, 91 N. C., 526; 
S. v. Ray, 89 N.  C., 587; S. v. Russell, 91 N.  C., 624. The authority 
of a justice of the peace to take cognizance of criminal actions is 
special, conferred at-the discretion of the Legislature under a well- 
defined power given in the Constitution, Article IT, section 27. S. v. 
Jones, 100 N. C., 438. There is a presumption in favor of the right- 
ful authority of a court of general jurisdiction, when upon the face 
of the record i t  appears to have cognizance. The authority of a 
justice of the peace, on the other hand, is not based upon any principle 
of the common or organic law delegating and fully defining it, but 
upon the discretionary exercise of a restricted power by the Legislature. 
The consequence is that it must always appear affirmatively that the 
Legislature has followed strictly its power of attorney in delegating 
judicial authority, and that the court upon which it is conferred 
has kept within the limits prescribed by the statute. Bastardy being 
a criminal offence, prima facie, therefore the Superior Court has juris- 
diction of it. If ,  by virtue of the Constitution, Article IT, section 27, 
the  Legislature has restricted for a time the authority of the higher 
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court and delegated a portion of i t  to the inferior jurisdiction, the 
latter must, like an attorney in fact, show that i t  has pursued the 
letter of its power in order to establish its right to exercise it. Because 
the Legislature has hedged the justice's authority about with conditions 
precedent, such as the making of a particular sort of affidavit by a 
specified person or officer, i t  does not follow that the higher court, 
which has under the Constitution jurisdiction of all offences except 
such as for a time have been placed under the control of an inferior 
tribunal by virtue of a restricted authority, shall not resume its consti- 

tutional power when the time for which the exclusive jurisdic- 
(986) tion was delegated, has expired. 

Under the express language of the statute (Code, sec. 32), 
authority is given the ,court to commit a defendant convicted of beget- 
ting a child, "until he find surety" to a bond conditioned for the 
indemnity of the county and to perform the order of the court. Though 
the general principle is, as stated by counsel, that conditional judg- 
ments are void, yet should we concede that the judgment here is 
conditional, it is just such a judgment as is authorized by statute. 
I f  the court had attempted to delegate its authority, as ik Strickland 
v.  Cox, 102 N. C., 411, the order would have been unconstitutional 
and void because there is no warrant in the Constitution for delegating 
such power. I t  has been repeatedly held by this Court that the en- 
forcement of such a police regulation was not within the inhibition 
of the Constitution in reference to imprisonment for debt. S. v. 
Burton, 113 N. C., 655. So that there is no reason why the Legis- 
lature should not modify a principle of the common law, if it has 
done so, in  this case, provided i t  keeps within the purview of its own 
authority. 

We can conceive of but one question of practice, in cases of this 
kind, that is not fully settled by recent adjudications, and to anticipate 
that now would be to give an obiter opinion. 

No Error. 

CLARK, J., dissents. 

Cited: S. v. Mixe, 117 N .  C., 781; S. v. Oswalt, 118 N .  C., 1210, 
1215; S. v. Ivie, ib., 1229; McDonald v.  Morrow, 119 N.  C., 675; 
8. v.  Nelson, ib., 799; S. 1;. Whi te ,  125 N.  C., 682; 8. v.  Addington, 
143 N .  C., 686, 688. 

Overruled: S. v.  files, 135 N.  C., 735. 
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STATE v. J. I. CHAXPIOS. 
(987) 

Indictment for Perjury-Indictment, SulcJiciency of-Certified Copy 
of Record-Evidence. 

1. A n  indictment for perjury, charging the defendant with "lmowing the 
said statement or statements to be false, or being ignorant whether 
or not said statement was true," is sufficient, being in the exact words 
of the form prescribed for such indictments by Laws 1889, ch. 83. 

2. A certified statement by the register of deeds of a county as to how much 
property was listed for taxation by defendant, not being a copy of such 
list, is incompetent as evidence in a trial of one charged with perjury, 
inasmuch as section 1342 of The Code makes competent only the "copies" 
of official records, etc. 

Ferjury, tried at  January Term, 1895, of FKAKKLIN. 
There was a motion to quash the bill of indictment, in that it 

charged the offence in  the alternative, i.e., that the defendant made 
the statement, knowing it to be false, or being ignorant whether or not 
said statement was true. The bill of indictment was as follows: 

"The jurors for the State upon their oath, present that James I. 
Champion, late of Franklin County, on 19 October, 1891, at and in  
the county aforesaid, did, unlawfully and feloniously, conimit perjury 
upon a justification on a certain undertaking before S. G. Davis, a 
notary public, in  and for the State of North Carolina, which said 
undertaking was filedein a certain civil action pending in the Superior 
Court of Kash County, wherein S. B. Ricks was plaintiff and James 
Strother, Ed. Strother and Lucius Strother mere defendants, by falsely 
asserting on oath that he, the said James I. Champion, was worth 
over and above his liabilities and exemptions allowed by law, one 
thousand and seventy dollars, knowing the said statement or 
statements to be false, or being ignorant whether or not said (988) 
statement was true, against the form of the statute in such case 
made and provided, and agaiiist the peace and dignity of the State." 

Motion to quash was overruled, and the defendant excepted. 
The paper which contained the alleged false oath was introduced 

in evidence, and also certain other paper-writings referred to in the 
opinion. There was a verdict of guilty. Judgment and appeal by 
the defendant. 

The Attorney-General for the State. 
W .  ilf. Person and Argo (6 Snozu for defendant. 
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MONTGOMERY, J. There was no error in  his Honor's refusal to 
quash the indictment. The motion to quash was based on the alter- 
native form of that part  of the indictment charging the defendant 
with knowledge of the falsity of the oath: "Knowizg .the said statement 
or statements to be false, or being ignorant whether or not said state- 
ment was true." The indictment in  the respect complained of is in 
the exact words of the form prescribed for indictments for perjury by 
Laws 1889, ch. 83, and approved in  the case of S. v. Peters ,  107 N.  C., 
876. The State offered as evidence a certificate of the register of 
deeds of Granville County which is as follows: 

"I, Jas. A. Norwood, Register of Deeds for the County of Granville 
and State aforesaid, do certify that W. H. and J. I. Champion listed 

for taxation for the year 1891, as appears from the tax books 
(989) on file in my office, 414 acres of land valued at $2,300; and I 

further certify that J. I. Champion listed for taxation the follow- 
ing personal property for said year (1891) : 1 horse, $75 ; 1 mule, $75 ; 
5 cattle, $25; 4 hogs, $10; farming utensils, $50; household furniture, 
$100; total $335. Witness my hand and official seal, this 5 day of 
January, 1894. J. A. Norwood, Register of Deeds, etc." 

This certificate was offered as some evidence to show that the defen- 
dant was not worth as much as he justified for, on 19 October, 1891. 
The defendant objected to its introduction because it did not purport 
to be R copy of the tax record certified as required by law to be received 
in evidence. We think the objection was well taken and that his 
Honor ought not to have overruled it. Section 1542 of The Code pro- 
vides that "copies of all official bonds, writings, papers or documents 
recorded or filed as records in any court or public office shall be as 
competent evidence as the original when certified by the keeper of 
such records or writings under the seal of his office, when there is 
such seal, or under his hand, when there is no such seal, unless the 
court shall order the production of the original." A copy is a trans- 
cript of the original--a writing exactly like another writing. The 
certificates used in evidence did not purport to be a copy in  this sense. 
I f  such statements as this certificate were allowed to be used as evidence 
in courts of law, as copies, there would be danger that the interpreta- 
tions and conclusions of the officers in charge of records would often 
be used in evidence instead of the exact words and figures of the 
original entries. The record is the evidence and must speak for itself, 
and the certificate of the register's office is only evidence of the cor- 
rectness of the record. There is error and there must be a 

New Trial. 

C i t e d :  W i g g i n s  2). Rogers ,  175 N. C., 68. 
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!990) 
STATE v. POSS WINSTON. 

Ind ic tment  for Larceny-Confession of Prisoner, ~ o n z ~ e k e n c ~  of in 
Evidence.  

1. While the declarations and admissions of a prisoner, made after threats or 
inducements held gut to him, are as a general rule incompetent as evi- 
dence against the prisoner, yet facts ascertained in consequence of such 
declarations or admissions, and declarations connected with and explain- 
ing such facts, are admissible. Hence, 

2.  On a trial of a defendant for larceny, it was competent for a constable who 
had arrested the defendant to testify that, after he told the defendant 
that he knew about the stolen goods and that i t  would be best for him to 
tell, the defendant showed him where the goods were hidden. 

INDICTMENT for larceny, tried before Alebane, J., and a jury, at  Fall  
Term, 1894, of N a s ~ .  The defendant was convicted and appealed, 
assigning as error the admission of evidence duly excepted to on the ' 

trial and which is set out in the opinion of Associate Just ice  Furches. 

T h e  Attorney-General for the  Xtate. 
X .  1.-. Gulley for defendant.  

FURCHES, J. This appeal presents but one question for our consid- 
eration, and that is, as to the admissibility of the evidence of Brantley, 
a constable who arrested the defendant. 

Brantley testified, under objection of the defendant, that (Toss was 
arrested; there was found soap and baking powder and matches; I 
told Poss that if he knew about where other articles were, it would be 
better for him to tell." Counsel for Poss Winston objected to witness 
testifying to any statement made by Poss. The court allowed witness 
to testify as to what he did i n  consequence of said statements. 

Defendant, Poss Winston, excepted and witness proceeded to testify 
"that he found all the articles that Murray had missed, ex- 
cept a piece of white cloth; found them in the garden where (991) 
defendant lived. They were buried in the ground under some 
cabbage. He, Poss, pointed out where other articles were to be found. 
Poss requested to have this talk with me." Was this testimony ad- 
missible, is the question. 

The general rule is that, after threats or inducements held out to 
a defendant, as in this case, "it would be better for him to tell, if he 
knew, where other articles were," any admission made by him after 
that, would be incompetent. But there are exceptions to this rule, and 
it seems to us that this case comes within the exception. This rule is  
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not intended for the benefit of guilty defendants, but in the interest of 
truth. And it has been wisely held that simple declarations and ad- 
missions, made under such inducements, are so unreliable that the law 
mill exclude them from the consideration of the jury. But it seems also 
to be well settled, that any facts ascertained in consequence of such 
declarations or confessions are admissible in  evidence. And the declar- 
ations, connected with and explaining such facts, being considered a 
part of the res gestae, are also admissible. As in this case the defen- 
dant's going with the officer, a distance of a half mile, and pointing 
out the articles stolen, and telling the officer where other articles were 
concealed, and the officer finding the articles, as staded by the defendant, 
are admissible in evidence. The reason of the rule for excluding 

i such admissions as are induced by promises and hopes of favor, ceases 
in such cases as this, as there can be no mistake as to the truth of the 
fact that the goods were found where he said they were, and where 
he pointed them out to Brantley. 

This doctrine is well settled in this State. X. v. CTar~ett, 71 
(992) N .  C., 86; S. v. Lindsay, 78 N .  C., 499, and authorities there 

cited. 
These cases, especially Lindsay's case, fully sustain the ruling of 

the court below, and we cannot sustain defendant's exception, without 
overruling these cases, which we have no disposition to do as, in our 
opinion, they are founded on just principles and sound reasoning. 

Affirmed. 

C'itsd: S .  v. Lowry,  170 N .  C., 733. 

STATE v. GEORGE MILLS. 

Indictment  for lllul*der-lnstrzcctions t o  Jury-Exceptions to C'harge 
of Judge.  

Where the instructions asked for are given in substance and effect, no excep- 
tion will lie because they are not given in the language of the request. 

INDICTMEKT for murder, tried before B y n u m ,  J., and a jury, at  
September Term, 1894, of WAKE. The defendant was indicted for 
the murder of Iana Wimberly and pleaded not guilty. On the trial 
the defendant introduced no evidence and asked in writing that the 
follo~i-ing instructions be given : 

1. Even if the jury shall find as a fact that George Mills i~iflicted 
the wounds of which Iana Wimberly died, and they shall End that 

584 



1 X. C.] FEBRUARY TERM, 1895 

she died of those wounds, yet they cannot find him guilty of murder 
in  the first degree unless you shall also find that the act was the 
result of deliberation, premeditation and a design formed beforehand. 

2. The jury have a right to inspect the prisoner, whom and whose 
case they have in  charge, and if they shall believe from his appearance 
and all the evidence that he is incapable of meditating, premeditating, 
or pre-forming intelligently, a design, they cannot find him 
guilty of murder in  the first degree, though they should further (993) 
find that he inflicted the wounds and that she died of them. 

3. Though the jury should find that the defendant inflicted the 
wounds upon the deceased and  hat she died of those wounds, yet 
they cannot find him guilty of murder in the first degree unless they 
shall also find that there was deliberation, premeditation, a pre-formed, 
deliberate design in his own mind to do the act. 

The court refused the instructions asked in so fa r  as they are not 
embraced in the charge as given, which was in writing and as follows: 

1. Murder is when a person of sound mind and discretion unlawfully 
killeth any reasonable creature or being and under the peace of the 
State with malice aforethought, entire, express or implied. 

2. By sound mind and discretion is meant that the one doing the 
killing has a will or legal discretion. 

3. Malice is a wicked intention to do the injury and is of two 
kinds, express malice and implied malice. Express malice is when 
a party evidences an intention to commit the crime; implied malice is 
when a person commits an act unaccompanied by any circumstances 
justifying its commission: the law presumes he  has acted advisedly 
and intended the consequences produced by his act. 

4. Everyone over the age of fourteen years is presumed by law to 
be of sound mind and discretion until the contrary is proven, .and the 
burden is on the defendant in this case to satisfy you, but not beyond 
a reasonable doubt, that he is of sound mind and discretion. 

5 .  By the law of North Carolina murder is divided into murder in 
the first degree and murder in the second degree, the punishment of 
murder in the first degree being capital; and i n  the second, imprison- 
ment in the penitentiary for a term of years. (Ch. 85, Laws 
1893, the act dividing murder into two degrees, was here read (994) 
to the jury.) 

7. Your inquiry in this case is:  1. Is  Iana or Iana Elizabeth 
Wimberly dead? 2. I f  yes, did the defendant kill her?  3. I f  he 
did kill her what were the circumstances under which he did the act 
which produced her death? And before the defendant can be convicted 
of murder the burden is on the State to satisfy you beyond a reasonable 
doubt of the truth of the first two propositions, and that the killing 
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was one under such circumstances as to make i t  murder in  the first 
or second degree, under what I shall tell you mill be murder in' the 
first and murder in  the second degree. 

8. Every presumption is in  favor of the innocence of the defendant, 
the only presumption against him being that he is of sound mind 
and discretion and hence responsible for his acts. 

9. The State relies upon circumstantial evidence to convict the defen- 
dant of murder. Circumstantial evidence is not inherently as strong 
or satisfactory as direct and posi t i~e evidence, still if i t  convinces a 
jury beyond a reasonable doubt it would be their duty to rely upon i t  
and to render a verdict of guilty, but if after weighing all the circum- 
stances relied on and which are proven to the satisfaction of the 
jury there is any reasonable way by which they can account for the 
death of Iana Wimberly without saying that the defendant killed her, 
i t  would be their duty to acquit him. 

10. The law implies malice in every willful and deliberate and pre- 
meditated killing, so that if you find that the defendant and Iana 
Wimberly started to Jenks for a leopard plant and they passed by 
the Vaughan house, and the defendant, with the gun rack or a like 
heavy instrument, in  pursuance of a design previously formed, inflicted 

upon the head and face of Iana Wimberly five or six blows, frac- 
(995) turing her skull and otherwise injuring her, from which in- 

juries she died, the law presumes the malice and i t  will be 
murder in the first degree. But malice is not implied from the 
mere killing with the gun rack or other like deadly weapon-the killing 
must have been done willfully and deliberately, and with a preconceived 
intention. 

11. Where two persoils agree to commit a felony each is responsible 
for the. act of the other, provided it be done in pursuance of the 
original understanding or in furtherance of the common purpose. 
Hence, 

12. I f  you find that the defendant agreed together with A. J. Wim- 
berly and Julia Atwater and others to take Iana Wimberly to the 
Vaughan house for Julia Atwater to produce an abortion on her, 
producing an abortion being a felony, and an abortion being as follows: 
"Every person who shall willfully administer to any woman either 
pregnant or quick with child, or prescribe for any such woman, or 
advise or procure any such woman to take, any medicine, drug or 
substance whatever, or shall use or employ any instrument or other 
means with intent thereby to destroy said child, unless the same shall 
have been necessary to preserve the life of such mother; and every 
person who shall administer to any pregnant woman or prescribe for 
any such woman, or advise and procure such woman to take any 

586 



N. C.] FEBRUARY TERM, 1895 

medicine, drug or anything whatsoever with intent thereby to procure 
the miscarriage of any such woman or to injure or destroy such woman, 
or shall use any instrument or application for any of the above pur- 
poses," and the defendant in pursuance of that agreement carried her to 
the Vaughan house to effect that purpose and Julia Atwater killed 
her in the attempt to produce the abortion, the defendant being present 
aiding and abetting, it would be murder in the first degree, if 
he knew the nature of the act he u7as doing and that the act (996) 
was wrong. 

13. I f  you find that the defendant agreed together with A. J. Wim- 
berly and Julia Atwater and others to take Iana Wimberly to the 
Vaughan house for Julia dtwater to produce an abortion, and I have 
just explained to you what is an abortion, and the defendant in pursu- 
ance of that agreement carried her to the Vaughan house to effect that 
purpose and Julia Atwater was not at the house, and the defendant 
killed her because of a preconceived, willful and deliberate purpose 
to kill her unless the abortion was produced, it would be murder i n  
the first degree, or if he attempted to produce an abortion and killed 
her in  the attempt, it was murder in the first degree, or if he attempted 
to kill her with laudanum procured previously for that purpose and, 
failing in that and in pursuance of a plan previously conceived, will- 
fully and deliberately killed her with the gun rack or a like deadly 
weapon, i t  is murder in the first degree. 

14. If you find as a fact that defendant inflicted the wound upon 
I a n a  Wimberly from which she died, but he did not do it deliberately, 
willfully and with premeditation, it is murder in the second degree. 

15. I f  you find that he inflicted the fatal wounds the jury have a 
right to look at the defendant and to consider his appearance, together 
with the evidence which has been introduced, and if his appearance, 
with such of the evidence as the jury believe, satisfy you that he did 
not know the nature of the act he was doing or that it was wrong to 
do it, he would not be guilty. I f  his appearance and the evidence IT-hich 
you believe satisfy you he kne; the act he was doing was wrong, but 
he was not of sufficient mind to be capable of deliberate premeditation, 
he would be guilty of murder in  the first degree. 

16. I f  you find the defendant and Iana Wimberly went to (997)  
the Vaughan hguse and someone else struck the fatal blows, 
and this defendant had nothing to do with it, as told by him to A. J. 
Wimberly, if you believe Wimberly, he is not guilty of anything. 

17. The court then summed up the evidence, pointing out to the 
jury the bearing it had on the commission of the deed; the contention 
of the State, the contention of the defendant, the absence of motive, 
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the fact that the defendant had a right to rely upon the evidence of 
the State for his defense as much as though he had introduced eri- 
dence himself. 

There were no exceptions to the charge further than to a failure 
to give the instructions asked by the defendant. There was a verdict 
of guilty of murder in the first degree and judgment of death pro- 
nounced after overruling motion in  arrest of judgment and motion for 
a new trial. Defendant appealed. 

The kttorney-General for the State. 
T .  144. Argo for the prisoner. 

FT'RCHES, J. (after stating the facts) : I t  is not contended by the 
State that the court below gave the instructions in  the language in 
which they were asked. But it is contended they were given in sub- 
stance and effect, and that is all the law required to be done. Bethea v. 
R. R., 106 N. C., 279, and many other cases; and upon a careful 
exanlinatio~ of his Honor's charge, it seems to us that this is true; 
that, in  substance and effect, the court did give defendant's instructions. 

The three instructions asked by dkfendant are very nearly the same, 
except that the second instruction asked his Honor to charge the jury 
that they had the right "to inspect the prisoner," which was given. 

I n  our opinion, the 10th' 14th and 15th paragraphs of his Honor's 
charge did give, in substance and effect, the prayers of defen- 

(998) dant. S n d  if they did, there being no othcr exception and no 
error appearing in the record, we must affirm the judgment of 

the court below. 
But we have carefully examined the whole charge of the court, and 

are of the opinion that i t  is full and fair to the defendant, and that, 
if it does not give in  substance and effect the prayers asked by the 
defendant (as me think it does), i t  is a correct exposition of the law 
of this State as it now exists under the statute of 1893, dividing mur- 
der into two degrees. S.  23. Puller, 114 N.  C., 885, where this act was 
fully and ably discussed in the opinion of the Court by Justice Aver?/ 
and in the dissenting opinion of Justice Clark. 

There is no error. Let this opinion be certified to the end that the 
sentence of the court may be executed. 

# 

No Error. 
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STATE v. JOHN MANGUM. 

Indictment for False P~.e teme,  Sufficiency of-What I s  Palse Ptetencc 
-Misrepresentation of a Subsisting Fact. 

1. To constitute the indictable offense of obtaining goods, etc., under false 
pretence, there must be a false representation of a subsisting fact intend- 
ing to cheat and which does cheat. 

2. A bill of indictment which charges that defendant in swapping horses stated 
that his horse was sound, knowing that he was not sound, and that the 
prosecutor was induced thereby to trade, is sufficient, since it charges that 
defendant misrepresented a subsisting fact calculated to cheat and which 
the State says did cheat, etc. 

The defendant was indicted and tried at September Term, 1894, 
of WAKE, before Bymrn, J. 

There mere two bills of indictment found at September Term, (999) 
1894, to wit : 

I. The jurors of the State, upon their oaths, present: That John 
Mangum, late of the county of Wake, wickedly devising and intending 
to cheat and defraud, on 1 February, 1894, with force and arms at 
and in the county aforesaid, unlawfully, knowingly, designedly and 
feloniously did unto one S. H. Perry falsely pretend that a certain 
horse was sound in every respect and only about nine years old, and that 
he had had the horse for about four years. 

Whereas, in truth and fact the said horse was not sound and was 
about fifteen years of age, and the said John Nangum had not had 
the horse for four years. By means of which false pretense he, the 
said John Xangurn, knowingly and designedly did then and there un- 
lawfully, willfully and feloniously obtain from the said 8. H. Perry 
the following goods and things of value, the property of the said S. H. 
Perry, to wit:  one mule and seven dollars in money, with intent then 
and there to defraud, against the form of the statute in such case 
made and provided and against the peace and dignity of the State. 

11. The jurors for the State upon their oaths present: That John 
Mangum, late of the county of Wake, wickedly devising and intending 
to cheat and defraud, on 1 February, 1894, with force and arms at and 
in the county aforesaid, unlawfully, knowingly, designedly and felo-' 
niously did unto one S. H. Perry falsely pretend and represent that 
a certain horse which the said John Mangum was then and there offer- 
ing to trade the said S. H. Perry was both sound and gentle; that a 
woman could manage the said horse; that the said horse was able to 
work well; that the said John Mangum had owned the horse for four 
years; that the said horse would b e  nine years old in the spring 
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(1000) of 1894, and he, the said John Mangum, had paid $175 in 
cash for the said horse. 

Whereas, in truth and fact the said horse was not sound or gentle, a 
woman could not manage the said horse, and the said horse was neither 
able nor did work well, the said John Mangum had not owned the 
said horse for four years, the said horse in the spring of 1894 was very 
much older than nine years of age, to-wit, about fifteen years of age, 
the said John Mangum had not paid $175 in  cash for the said horse, 
all of which was well known to the said defendant at the time aforesaid. 
By means of which said false pretence he, the said John Mangum, 
knowingly and designedly did then and there unlawfully and feloni- 
ously obtain from the said S. H .  Perry the following things and goods 
of value, the property of the said S. H. Perry, to-wit: one mule of the 
value of fifty dollars and seven dollars in  money, with intent then and 
there to defraud, against the form of the statute in such case made 
and provided, and against the peace and dignity of the State. 

The defendant moved to quash. The motion was allowed, and the 
State appealed. 

The Attorney-General for the State. 
T .  M .  Argo for defendant. 

E'URCHES, J. The defendant is indicted for a false pretence, in 
trading a horse to the prosecutor Perry. The defendant moved to 
quash for the reason that the bill did not charge a criminal offence, 
which motion was allowed by the court, the bill quashed, and the 
State appealed. 

There are two bills of indictment, which the Court treats as one 
bill with two counts. 8. v. Watts, 82 N. C., 656, and S. v. iWciVeill, 
93 N .  C., 552. So, if either bill is sufficient, the motion should have 
been refused. 

Then the second bill, though not very well drawn, charges 
(1001) that the defendant "unlawfully, knowingly, designedly and 

feloniously did unto one S. H. Perry falsely pretend and repre- 
sent that a certain horse which the said John Mangum was then and 
there offering to trade to the said S. H. Perry, was sound and gentle; 
that a woman could manage the said horse; that the said horse was 
able to work well." There are other averments in this count, but we 
think the case turns upon those quoted above. 

The principles governing an indictment in this State for false pre- 
tences are clearly stated by Justice Reade in delivering the opinion of 
this Court in S. v. Phifer, 65 N.  C., 321, which has been regarded as 
the leading case on this subject from that time until now. 
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I t  is' held in that case, to constitute this offence "there must be a 
false representation as to a subsisting fact intending to cheat and which 
does cheat." ,And if we have what is apparently conflicting opinions 
on this subject, since S. v. Plzifer, it is not because the principle of the 
law governing such cases was not settled and understood by the Court, 
but for the reason that there has been some trouble, at times, in ap- 
plying the rule. For instance, in the case of S. v. Holmes, 82 N.  C., 
607, almost identically the same language is used as in  this case, that 
the "horse was sound and healthy," and the Court in that case held 
that this did not charge a criminal offence. While in  the case of S. v. 

4 
Burke, 108 N .  C., 750, the language used mas that the horse "was 
sound and worked well, and would not kick," and this was held to be 
sufficient. This case is sustained by S. v. Wilkerson, 103 N.  C., 337. 

These two cases seem to be in cdnflict with each other, and, if they 
are, we should take the last case to be the correct exposition of the law, 
unless we felt called upon to overrule it, as being in conflict with es- 
tablished authority and sound reasoning. But neither of these 
cases, nor any other case in our reports, doubts the rule of law (1002) 
as held in Phifer's case, supra. I n  fact i t  has been quoted and 
approred in nearly every case on this subject, from the time i t  was 
delivered down to 8. v. Daniel, 114 8'. C., 823, in which it is quoted 
in an able opinion by Justice iVacRae. So, we say, the trouble has 
been, not in not understanding the rule, but in its application. And 
we admit that the lines of demarcation between what is an indictable 
offence and what is not an indictable offence, are so close together 
that it is sometimes difficult to distinguish between them. 

So then, leaving S. v. Holmes, supra, and X. v. Burke, supra, out of 
the case, and going back to the principle laid down in S. v.  Phifer, 
sup-a,  we think that defendant's saying that the "horse was sound," 
knowing that he was not sound, was a falsehood as to a subsisting fact 
calculated to cheat and which the State says did cheat. And that the  
bill, therefore, charged the defendant with an indictable offence, and 
there was error in  quashing the same. 

Error.  

Cited: S. v. Matthew~, 121 N .  C., 605; S. v. Whedbel, 152 N .  C., 774. 
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(1003) 
STATE r. 77.'. H. HATCH ET AL. 

Indictment  of Public Oficer-Public Oficers-Neglekt of Duty- 
Evidence. 

1. Public officers are responsible to the people for acts of omission as  well as 
commission. 

2.  Section 1090 of The Code creates two distinct offenses-one, the willful 
omission, neglect, or refusal to discharge the duties of an office, which is 
punishable by fine and imprisonment; the other, the willful and corrupt 
action of an officer, by omission or commission, contrary to his oath of 
office, which is punishable by removal from office and by fine and im- 
prisonment. 

3. To convict an officer of willful omission, neglect, or refusal tp discharge his 
duty, a corrupt intent need not be' shown. 

4. The sale by county commissioners of county property, at a grossly inade- 
quate price, and for less than could have been obtained by reasonable 
effort, and without opportunity for competition, is evidence of omission 
of duty under section 1090 of The Code. 

5.  Honesty and good intent are not a full defense against an indictment for 
neglect of duty if there is evidence of willful carelessness in the discharge 
of official duty, resulting in injury to the public. 

IKDICTNENT against W. H. Hatch  and others, county commis- 
sioners, for  willful neglect of official duty. From a judgment for the 
State the defendants appealed. The facts appear i n  the opinion of 
Associate Justice Clark. 

Jas.  C.  MacRae,  w i t h  the Attorney-General,  for the State. 
H.  A .  London  for defendants. 

CLARK, J. The cornerstone of our system of government is that  
i t  is  a government "of the people, by the  people, and for the people." 

I t  follows, that any public officer is  a public servant, respon- 
(1004) sible to the sovereign, the people. The  responsibility attaches 

for acts of omission, as well as  commission. Fo r  such malfeas- 
ances, the tr ial  for some officials is  by impeachment, for those of lesser 
degree by indictment and trial by jury. Section 1090 of The Code 
creates two distinct offenses. One is  the willful omission, neglect or 
refusal to discharge any of the duties of his  office. This is  a mis- 
demeanor, punishable by fine and imprisonment not exceeding two 
years. The  other is  the willful and corrupt action of a n  officer, 
whether by commission or omission, contrary to the true intent of 
o ~ t h  of office. Upon conviction for the latter offense, termed by statute 
misbehavior i n  office, the officer must, by the sentence of the court, be 
removed from office besides being fined and imprisoned a t  the discre- 
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tion of the court. S. L'. Pritchard, 107 N. C., 921. The first offense 
is for negligence, or other misconduct in official duties, without corrupt 
intent, and is simple malfeasance, misfeasance or non-feasance. The 
second is such malfeasance, misfeasance, or non-feasance with a corrupt 
intent. 

I n  this case there is no proof of corrupt intent, but the charge is 
that the defendants willfully and unlawfully neglected and omitted to 
discharge the trust reposed in them, by '(selling for the sum of twenty- 
one dollars, a price grossly inadequate and less than could by reason- 
able effort have been obtained in  cash, 35,000 shingles readily worth 
serenty dollars." There was evidence sufficient to go to the jury to 
prove the charge. The shingles had recently cost the county $87.50 
and they were sold by the chairman at private sale (together with some 
lumber of his own) at twenty-one dollars, and the other defendants 
had assented to his action. There was no advertisement, and the defen- 
dants offered no evidence that they had made inquiry or endeavored 
to get a better price. The court correctly refused to charge that unless a 
corrupt intent was shown the jury must acquit, and told the 
jury if the defendants willfully and negligently omitted or re- (1005) 
fused to perform their duty, or negligently and willfully abused 
their discretion in  regard to the sale of the shingles, as charged in 
the bill of indictment, the defendants were guilty. To the above charge 
and refusal to charge the defendants excepted. The jury found them 
guilty. They were fined one penny each and appealed. 

There is no exception to the indictment or the admissibilitp of e\-i- 
dence. The judge told the jury that the defendants had the right to 
sell at private sale. The conviction is not for selling at private sde  
nor at  a low price, but for  willful negligence in  not caring for the 
county property by selling "at a grossly inadequate price and at much 
less than by reasonable effort could have been obtained." The county 
is entitled to be protected not only against dishonesty in the sale of 
public property, but against want of reasonable effort to obtain a 
fair price. The gross inadequacy in the price obtained and the sale 
without opportunity given in some way, either by inquiry or advertise- 
ment, for competition was simply evidence offered to show negligence 
i n  the discharge of this duty, to obtain a fair  price. 

The indictment under the first clause of the act, which is but an 
affirmance of the common law, lies against officers for willful neglect 
of duty, not mere errors of judgment. 2 Wharton Cr. Law, see. 
1568. But we think that the charge is sufficient in  this respect and 
under the instruction given by the court the jury must have concluded 
that the neglect was willful. 

I n  S. v. Hawkin ,  77 N. C., 494, i t  is held that any public officer 
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is liable to indictment at common law for any willful neglect of his 
duties or any abuse of his powers. The sale of the shingles 

(1006) in  question was a matter entrusted to the defendants as public 
officers. They did not sell them corruptly. But i t  is found 

by the jury that they negligently sold them at less than one-third their 
cost and at a price grossly inadequate and less than could with reasonable 
effort have been obtained for them. Was a sale made by them without 
such reasonable effort, and thereby devolving loss on the county, a 
willful neglect or abuse of the powers and duties entrusted to them? I t  
would seem clear that i t  was. I f  it was not, then it could hardly be 
possible to find an instance in  which the common law or the first part 
of section 1090 would apply, but public officers would be liable for no 
malfeasance except in  cases in  which a corrupt intent is alleged and 
proved. This cannot be the law. Whether such conduct is an omission 
or neglect of duty which comes within the first clause of section 1090 
of The Code, or is a neglect of duty at common law, is immaterial. I n  
the present case, honesty and good intent are not a full defense. How- 
ever honest the defendants may be (and their honesty is not called 
in question), the public have a right to be protected against the wrong- 
ful conduct of their servants, if there is a carelessness amounting to a 
willful want of care in  the discharge of their official duties, which 
injures the public. 

No Error. 

Cited: Stanley v. Baird, 118 N.  C., 83; Sanders v. Earp, ib., 279; 
S. v. Ostzualt, ib., 1213; S. G. Deyton, 119 N. C., 882; Staton v. Wim- 
be~ley ,  122 N.  C., 110; S .  v .  Dickson, 124 N.  C., 874; Williams v. 
Greennille, 130 N .  C., 99; Turner v. NcIiee, 137 N. C., 254; S.  v. 
Leeper, 146 ;\T. C., 661; S. v. Berry, 169 X. C., 373; 8. v. Mincher, 
172 N. C., 905; Allen v. Reidsville. 178 N. C., 533. 

(1007) 
STATE v. W. E. WORTH. 

Indictment for Violation of City Ordinance-Liceme Tax-Municipal 
Power to T a x  Trades-Construetion of Statute. 

1. The word "trade," when used in defining the power to tax, includes any 
employment or business for gain or profit. 

2. Section 3 of Article V of the Constitution authorines the Legislature to 
tax trades, professions, franchises, and incomes. Section 3800 of The 
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Code empowers cities and towns to levy taxes "on all persons, property, 
privileges and subjects within the corporate limits whibh are liable to 
taxation for State and county purposes," and chapter 192, Acts 1876-77, 
confers upon the City of Wilmington authority to levy taxes on all subjects 
liable to taxation under section 3, Article V, of the Constitution: Hela, 
that the City of Wilmington is authorized under the statutes named to 
levy a tax upon the manufacture and sale of ice. 

3. A municipality authorized to tax trades, professions, franchises, and in- 
comes is not bound to tax them uniformly as to amount. 

4. An act authorizing the levy of a tax by a city on a particular date will be 
construed as authorizing the levy on that date or within a reasopable 
time thereafter. 

Defendant was charged with violation of city ordinance of Wilming- 
ton and appealed from the ruling of the mayor to the Criminal Cou& 
of NEW HANOTEE, at the January, 1895, Term of which he was tried 
before Meares, J., and a jury. 

The city tax laid against defendant as an ice dealer is under the 
following: "For the storage, manufacture or sale of ice at  wholesale, 
with privilege of retailing, $66 per annum," which he insists is illegal. 

Upon the trial below the jury found a special verdict as follom: 
'(That on June. 1894. the defendant carried on the business of ice 

manufacturer, converting water into ice, in the city of Wilmington, 
and of selling the said manufactured product at wholesale and 
retail in  said city; that they had carried on said business for (1008) 
several years, and are still carrying i t  on. That on said 1 June, 
1894, a i ~ d  for ten days thereafter, the defendants failed to pay the 
tax levied by the said-city upon their business, being the tax found in 
the General Tax Ordinance passed 29 May, 1893, section 10, sub-section 
52, and have not yet paid said tax. That there are merchants in said 
city who buy and sell ice that they do not manufacture, but defendants 
are not of this class. That the said city passed on 29 May, 1893, the 
General Tax Ordinance for the year 1893, and on 6 August, 1894, the 
General Tax Ordinance for 1894. both of which are hereunto annexed." 

The court being of the opinion that the law on the above facts mas 
against the defendants a verdict of guilty was entered, and judgment 
rendered i n  the sum of one penny each against the defendants, and that 
they pay the costs of this proceeding. From this judgment the defen- 
dants appealed. # 

The defendants, through their counsel, assign error as follows: 
1. That the business of an ice manufacturer is not taxed by Pr .  

Laws 1860-61, chap. 180, p. 218. 
2. That the city has no right to tax an ice manufacturer by virtue 

of Laws 1876-77, ch. 192, sec. 9, or by see. 3800, vol. 11, of The Code, 
or any other law appertaining to said city. 
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(1009) 3. Because the ordinance above referred to only applies 
to such business conducted up to 1 June, 1894, and is not 

covered by the Ordinance of 1894, as that was not passed nntil 6 
August, 1894. 

4. Because the tax imposed is not uniform, as the ordinance is 
generally discriminative, especially against ice manufacturers. 

P. ,B. Manning with t h e  Bttorney-General for the State. 
J .  D. Bellamy, Jr., for defendant. 

QVERY, J. The Constitution of North Carolina (Art. V, see. 3) 
authorizes the Legislature to tax trades, professions, franchises and 
incomes. This power may be exercised directly for State purposes, or 
delegated by statute to the counties and towns as governmental agencies 
in  order to provide for municipal expenses. The statute (The Code, 
sec. 3800) empowers cities and towns to levy taxes "on all persons, prop- 
erty, privileges and subjects within the corporate limits, which are 
liable to taxation for state and county purposes." The amended city 
charter (Laws 1876-77, ch. 192, sec. 9 )  confers authority to levy taxes 
on all subjects liable to taxation under Art. V, see. 3, of the State 
Constitution, "and also on all other subiects of taxation on which 
authority to levy taxes enumerates." The power to tax trades, etc., 
is superadded to the general authority to impose a uniform ad valorem 
tax on all property. 

One of the levies made by the City of Wilmington is described in its 
tax ordinance as follows: "For storage, manufacture or sale 

(1010) of ice at  wholesale, with privilege of retailing, $66 per annum." 
Does the power to tax trades authorize the imposition of this 

tax on the defendant as a manufacturer of ice? The appeal hinges 
upon the answer to this question. The power delegated by the State to 
its nolitical subdivisions Lzust be exercised within the scone of a strict 
construction of the language used by the Legislature and especially must 
governmental agencies show authority of law for the levy of taxes. 
Cooley Const. Lim., pp. 636 to 638; Sedgwick S. & C. Lim., 466; 
Southerland on Stat. C., see. 378. But while this principle is well es- 
tablished we do not think that the city has transcended its authority. 
The word trade is often used in a more restricted sense to mean either 
the particular occupation of a mechanic or a merchant; but where it is 
used in defining the power to tax its broadest significance is given to i t  
and i t  is interpreted as comprehending not only all who are engaged in 
buying and selling merchandise but all whose occupations or business 
it is to manufacture and sell the products of their plants. I t  includes in 
this sense any employment or business embarked in for gain or profit. 
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The Schooner Nymph, 2 Summers, 516 (opinion by Justice St07 y )  ; 
Ban76 v. Wilson, Law Rep. (Exch. Div.), 108; X a y  v. Slonn, 101 U. S., 
231. We think that the city is empowered by the Act of 1876-77, 
certainly, if not by section 3800 of The Code, to impose the tax on 
manufacturers of ice. 

It would be "sticking i n  the bark" to so construe the law as to 
restrict the authority to levy to the particular date ( 1  January) men- 
tioned in the act. ~ h ; !  city may every year, either on or within a reas- 
onable time after the day mentioned, alter by increasing, diminishing or 
abrogating this specific levy on any of the subjects cornprehei~ded under 
the terms used in the Constitution, but it was not irlteilded that the 
right to exercise the power should be limited to a particular 
day or that the city should be deprived of revenue upon any (1011) 
taxable trade because the authorities failed to formally declare 
o n  the first of June whether each specific levy should be increased, 
diminished or discontinued for the ensuing year. We see no force 
in the suggestion that the Legislature or the city, as a sub-agency of 
the government established by it, is bound to tax uniformly, as to 
amount, the different subjects of taxation comprehended under the 
general description as "trades, professions, franchises and incomes." It 
was not intended to limit the exercise of a sound discretion by conlpelling 
the city authorities to make the amounts exacted for converting meats 
into sausage and for manufacturing and selling ice exactly the same. 
KO such rule of uniformity is prescribed in our organic law. When the 
power delegated to a city or town is abused in this respect the Legislature 
may restrict their discretionary authority by fixing a maximum or 
minimum limit for the tax on m y  or all of the subjects specifically 
taxed. But they have not done so and we see no evidence of abuse of 
power, if we had authofity to correct or remedy such a wrong. 

For the reasons given we think that there was 
No Error. 

C'ited: RosenLaum v. New Bern, 118 N. C., 93; Guano Co. 1 1 .  Tay- 
boro, 126 N.  C., 71; S. v. Irvifi,  ib., 993; S. v. Hunt,  129 N.  C., 689; 
S. v. Danenberg, 151 X. C., 720; Guano Co. v. New Bern, 158 N.  C., 
355; Drug Co. v. Lenoir, 160 N. C., 573; Mercantile Co. v. Mount Olive, 
161 N. C., 126; Smith v.  Wilkins, 164 N. C., 140, 141; Bickett v. Tax 
Corn., 177 N .  C., 435, 436. 
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(1012) 
STATE v. IRA J. SCOTT. 

Indiclrnent for Sel l ing Liquor o n  Sunday-Intozicnl iny Liquors- 
Question for J u r y .  

1. TI7here a liquor, by common knowledge or observation, is intoxicating, the 
court may so declare, but if it is doubtful whether it is intoxicating or 
not, then it is a question of fact for the jury; hence, 

2. Where, in the trial of an indictment for selling spirituous liquors on Sunday, 
without prescription of a physician and not for medical purposes (section 
1117 of The Code), the evidence was that the prosecuting witness drank 
four bottles of brandy peaches sold by the defendant and became drunk 
thereby, it was for the jury to determine whether the liquor was spiritu- 
ous and intoxicating. 

INDICTMENT for unlawfully selling spirituous liquors to one Archie 
Mathis, on Sunday, without prescription, etc., tried before Hoke ,  J. ,  
and a jury, at February Term, 1895, of DUPLIN. 

T h e  Attorney-General for the  S ta te .  
A. D. W a r d  for defendant.  

(1015) FAIRCLOTH, C. J. The defendant was indicted for unlawfullv 
selling spirituous liquors on Sunday without prescription, etc. 

Tlie Code, sec. 1117, enacts: "If any person shall sell spirituous or 
malt or other intoxicating liquors on Sunday except on the prescription 
of a physician, and then only for medical purposes, the person so offend- 
ing shall be guilty of a misdemeanor." - 

These are direct and unambiguous words. Two witnesses for the 
State testified that they drank of bottles of brandy peaches sold by the 
defendant on Sunday, and were made drunk thereby. The defendant 

. testified in his own behalf that he sold brandy peaches without prescrip- 
tion, etc.; that he kept them in stock and sold them as groceries, as 
food; that the liquid was syrup and not brandy. His Honor charged the 
jury that if they believed the evidence the defendant had sold the articles 
on Sunday without prescription, etc., and the question of the defendant's 
guilt or innocence would depend on whether the articles sold TTere 
spirituous and intoxicating liquors, as described in the State's evidence; 
that if they were satisfied beyond a reasonable doubt that the liquor in 
which the peaches were preserved in the bottles sold was brandy or other 
liauor. and the same contained a lc~hol  in sufficient auantities to make 
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one drunk, when freely used, they would render a verdict of guilty, 
otherwise not guilty. 
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The whole evidence being before the jury, under the above charge, they 
necessarily had to determine whether the liquid in the bottles n-as 
brandy or syrup, as claimed by the parties, without other instructions. t 

His Honor properly gave the defendant the benefit of going to th.;. 
jury on the question of the quality or character of the liquid drunk 
from the bottles, although this Court has held that when the liquid, by 
common knowledge and observation, is intoxicating, the court may so 
declare; but if it is doubtful whether or not it be so, then the question 
of fact is raised for the jury. S. 0. Giersch, 98 N.  C., 720, and 
several preceding decisions. (1016) 

Sffirmed. 

Cited: S. v. Burton, 138 N .  C., 578; S. v. Parker, 139 N. C., 588; 
8. v. Piner, 141 N.  C., 763. 

STATE v. B. L. PAGE ET AL. 

Practice-Failure to Except Until After Verdict-Appeal. 

Where defendant in a criminal action made no exception to the evidence or 
instructions to the jury, but after conviction and refusal of motion for 
new trial "excepted," without specifying anything to which he excepted, 
the judgment will be affirmed when no error appears on the record. 

INDICTMENT, against B. L. Page et al. for assault and battery, tried 
before Whitaker, J., at Spring Term, 1894, of ROBESON. The defendants 
were convicted and appealed. 

The Attorney-General for the State. 
No counsel contra. 

FAIRCLOTH, C .  J. The defendants made no exception to the admis- 
sion of evidence nor to his Honor's charge. After verdict and rule for 
new trial discharged, the case states that "defendants excepted," but 
does not specify anything to which the defendants excepted. We have 
examined the record and find no error therein. 

Affirmed. 

Cited: Burnett v. R. R., 120 N. C., 519. 
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(1017) 
STATE v. GEORGE ARKLE. 

Indictment for Larceny-Larceny-Felonious Intent-Failwe t o  Re- 
turn Property Pound. 

1. To constitute larceny, there must be an original felonious intent, general 
or special, in the mind of the accused, at the time of the taking or finding 
lost property, otherwise it is a trespass only and not a felony. 

2. The omission to use the ordinary means of discovering the owner of prop- 
erty lost and found raises a presumption of fraudulent intention against 
the finder, which it is necessary for him to explain and obviate, and this 
is done by showing that he endeavored to find the owner or that he openly 
made known the finding so as to make himself responsible to the owner 
for the value when he should appear. 

3. In a trial for larceny it appeared that defendant, while away from home, 
received the property, consisting of a pocketbook containing money, bank 
certificates, and a check payable to the prosecuting witness, from his wife, 
who found it, defendant not having been present when it was found. The 
day after he returned home defendant wrote to the bank which issued the 
certificate for the name of the owner. There was some delay in returning 
the property, caused by a feeling engendered by correspondence with the 
owner, to whom defendant explained the whole matter, and by defendant's 
demand for a reward: Held, error to submit the case to the jury. 

CRIMINAL ACTION, tried a t  November Term, 1894, of C o ~ ~ u ~ s u s ,  before 
Brown, J .  

(1031) The Attorney-General f o ~  the State. 
Lewis & Burlchead and J .  B. Schulken for defendant. 

FAIRCLOTH, C. J. The defendant was indicted for stealing a pocket- 
book containing money, bank certificates and a check payable to the 
prosecutor, also for  receiving the same knowing that  they mere stolen 
property. The  second count was withdrawn and is out of the case. 

I n  every instance there must be a n  original, felonious intent, general 
or  special, a t  the time of the taking or finding of lost property, in the 
mind of the accused, to construe larceny. I f  such intent be present, 
no subsequent act or explanation can change the felonious character of 
the taking. I f  i t  be not present, i t  is only a trespass and cannot be 
made a felony by any subsequent misconduct o r  bad fai th in  the taker. 
"The omission to use the ordinary and well known means of discovering 
the owner of goods lost and found, raises a presumption of fraudulent 
intention, more or less strong against the finder, which it behooves him 
to explain and obviate; and this is most readily and naturally done by 
evidence that  he endeavored to discover the owner, and kept the goods 
safely in  his custody, until i t  was reasonably supposed that  hc could not 
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be found, or that he openly made known the finding, so as to make him- 
self responsible for the value to the owner when he should appear. I n  
this class of cases it is material for the prosecutor to show that 
the felonious intent was contemporaneous with finding." 3 (1032) 
Greenleaf Ev., sec. 159; Rapalje on Larceny. 

I t  i t  urged by the Attorney-General that the defendant's delay from 
9 May to 6 June  to disclose the fact that he had possession of the 
pocket-book, with internal evidence of the ownership, was some evidence 
of an original felonious intent and was sufficient to be submitted to the 
jury. If that were so, it could only relate to the receiving of the pocket- 
book from his wife, as there is no evidence that he was present at the 
finding of the lost article, and the count for receiving is not before the 
court. We do not think, however, that the evidence mas such as ought 
to be submitted to a jury. His  explanation is found in his letters used 
by the State, in which it appears that on the day after his return to his 
home in Wheeling, West Virginia, from a Southern tour, he made a 
proper and reasonable effort to discover the owner by writing to the 
bank at Wilmington, which had issued the certificates, etc., and in a 
few days explained the whole matter to the owner and kept his property 
safe for him. Without this voluntary disclosure, the prosecutor had 
not a scintilla of evidence by which he could trace his property or the 
defendant. Our views on such evidence as we think should not go to 
the jury were fully expressed in Y o u n g  v. R. R., ante ,  932. The further 
delay in the matter seems to be the result of some feeling engendered 
by the correspondence, and because defendant demanded compensation 
or reward. This does not a4ect the main question. I n  R e g i n a  v. 
Gardner, L. & C. Crown Cases, 243, this case is found: Bougher, a lad 
fourteen years old, found a check and soon showed it to the defendant, 
who took it and refused to return it. H e  knew and saw the owner but 
held the check for a remard, and the jury so found. Held by the Court 
that the facts do not show any felonious intent, and that the mere with- 
holding the check did not amount to such a taking as is required 
to constitute the offense of larceny. (1033) 

New Trial. 

Cited:  8. c. F o y ,  131 N .  C., 806. 



I N  T H E  SUPREME COURT [I16 

STATE v. J .  B. McCORMAC. 

Murder in  the E'irst Degree-Premditation. 

1. In the trial of one charged with murder in the first degree it is not essential 
that the prosecution, in order to show prima facie premeditation and de- 
liberation on the part of the prisoner, should offer evidence tending to 
prove a preconceived purpose to kill, formed at a time anterior to the 
meeting when it was carried into execution. 

2. In order to warrant the trial judge in submitting to the jury the question 
of defendant's guilt, in'a trial for murder in the first degree, it must have 
appeared in some aspect of the evidence that the defendant deliberately 
determined to kill the prisoner before inflicting the mortal wound. 

3. In a prosecution for murder in the first degree, it appeared that the defen- 
dant had gone to the house of deceased in the evening, armed; had, in 
conversation with the deceased, showh two pistols; had remained until 
2 o'clock, when the deceased was shot. That there was no quarrel imme- 
diately before the shooting. That when he fired he said, "I guess that 
will do you," laid one of his pistols beside deceased, and remarked, "I 
reckon you will let me alone now": Held, it is not error to submit the 
question of defendant's guilt of murder in the first degree to the jury. 

4. If the purpose to kill has been deliberately formed, the interval which 
elapses before its execution is immaterial. 

INDICTMEKT for murder, tried before Brown, J., and jury, at October 
Term, 1894, of ROBESON. The defendant mas charged with the niurder 
of Thomas Smith on 3 July, 1894, was convicted and appealed. The 

facts sufficiently appear in  the opinion of AssBciate Justice 
(1034) Avery. 

The Attorney-General for the State. 
French & ATorment and Herbert McClanzmy for defendant. 

AVERY, J. I t  is not essential that the prosecution, in order to show 
prima facie premeditation and deliberation on the part of a prisoner 
charged with murder in  the first degree, should offer testimony tending to 
prove a preconceived purpose to kill, formed at a time anterior to the 
meeting when it was carried into execution. "In order to conviction 
of murder in the first degree (said this Court in  S. v. Norwood, 115 
N.  C., 789), as the judge below properly instructed the jury, it is neces- 
sary that the State should show that the prisoner deliberately determined 
to take the child's life by putting the pins into its mouth, and thereupon 
( i t  being immaterial how soon after resolving to do so) carried her 
purpose of so using the pins into execution and thereby caused death." 
I t  must have appeared in  some aspect of the evidence that the accused 
deliberately determined to kill the prisoner before inflicting the wound, 
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in order to warrant the judge in submitting the question of his guilt 
on the charge of murder in the first degree to the jury. If the ~viti~esses 
testified to the truth of facts and circumstances tending to show that 
while they were together on the occasion when the homicide occurred or 
even during the conversation which terminated in the shooting, the 
prisoner upon sufficient deliberation to make i t  a fixed and definite de- 
termination, formed the purpose to shoot and kill the deceased, it was 
the duty of the court to allow the jury to pass upon the issue of guilt 
or innocence of murder in  the first degree. There was, we think, 
testimony tending to show that the shooting was done after pre- 
meditation and deliberation. The prisoner had gone to the (1035) 
house where the deceased, his brothers, and others were during 
the evening and had remained talking either to the deceased alone or to 
the others with him, till 12  o'clock at night, when the deceased was shot. 
During all of that time his horse, harnessed to his buggy, was hitched 
near where they were talking. A witness stepped out into the field, 
leaving a lamp burning, and the other members of the party drinking 
with prisoner and deceased. The pistol fired while he was out and on 
his return the lamp was extinguished and deceased was shot-the two 
brothers of the deceased being then asleep. When the pistol was fired 
the prisoner said, "I guess that will do you." H e  then walked up to 
deceased where he was lying dead, and placing one of his pistols beside 
him said, "I reckon you will let me alone now." During his conversation 
mith deceased it was in evidence that prisoner had two pistols in  his hip 
pockets and that in the earlier part of the evening one of them was 
stuck in his pocket with the muzzle upwards, but that later while talking 
with deceased he had the two pistols out in his hands and put them into 
his pockets in the usual position. Just before the shooting occurred the 
prisoner walked off from the deceased as if going out of the piazza and 
while deceased was standing mith his side towards him. H e  turned, 
however, as he was walking away and fired at Smith, whose relative 
position still remained the same. Apart from the testimony of the 
prisoner it does not appear that deceased was even quarreling with pris- 
oner just before the latter walked down the piazza and fired. Defen- 
dant's own version of the affair, if belie~ed, ~vould unquestionably put 
a different hue upon the transaction, but there was not only no other 
evidence of legal provocation but no other evidence of a quarrel, abuse 
or insult, that might have tended to show that he acted under the 
influence of sudden passion. While premeditation and deliber- (1036) 
ation are not to be inferred as a matter of course from the want 
either of legal provocation or of prcof of the use of provoking language., 
yet all such circumstances may be considered by the jury in determining 
whether the testimony is incondistent with any other hypothesis than that 
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the prisoner actzd upon a deliberately formed purpose. 8. L!. Puller, 
114 3. C., 885. Kerr on Homicide, see. 72, says : "The question whethcr 
there has been deliberation is not ordinarily capable of actual proof, 
but must be determined by the jury from the circumstances. I t  ha3 been 
said that an act is done with deliberation, howerer long or short a time 
intervenes after the intent is formed and before it is executed, if thz 
offender has an opportunity to recollect the offense." The test is in- 
volved in the question whether the accused acted under the influence vf 
ungovernable passion, or whether there was evidence of the exercise of 
reason and judgment. The conduct of the accused just before or in]- 
mediately after the killing would tend at !east to show the state of mind 
at the moment of inflicting the fatal wound. I n  passing upon the 
question whether the facts in a given case are sufficient to show beyond 
a reasonable doubt that the killing was done with deliberation and prL,- 
meditation, while sudden passion aroused by provocation that tvouid 
neither excuse nor mitigate to manslaughter the killing with a deadly 
weapon, is sufficient, if the homicide is committed under its immediate 
influence, yet the want of provocation, the preparation of a weapon, 
proof that there was no quarreling just before the killing, may be con- 
sidered by the jury, with other circumstances, in  determining whether 
the act shall be attributed to sudden impulse or premeditated design. 

We think that there was no error in leaving the jury to find upon the 
testimony whether or not the killing mas done in pursuance of a pre- 

conceived purpose deliberately formed. I n  arriving at  a conclu- 
(1037) sion they v7ould naturally look to the testimony as to the conduct 

cf the prisoner at and about the time of the homicide, and tht> 
attendant circumstances, to throw light upon the question, rather than 
to a computation of the time intervening between the formation and 
execution of the purpose. 

The guilt or innocence of the prisoner depended upon ~ h e t h e r  his 
intent to kill had been definitely formed, not upon the length of time 
that he had cherished the purpose. 

For  the reasons given rhe judgment is 
Affirmed. 

Cited: S. v. Gadberry, 117 N .  C., 826; 8. v. Covington, ib., 861; S. v. 
Thomas, 118 N .  C., 1118; S v. Dowden, ib., 1153; S. 11. Rhyne, 124 
IT. C., 854, 858; S. v. Smith, 125 N. C., 621; S.  v. Truesdale, ib., 698; 
S. v. Bishop, 131 N.  C., 761; S. v. Hunt, 134 N.  C., 688; S. v. Lipscomb, 
ib., 693; S.  v. Daniel, 139 N.  C., 552, 553; 3. v. Jones, 145 N .  C., 470; 
S. v. McDowell, ib., 566; S.  v. Stackhouse, 152 N.  C., 808; S.  v.  Daniels, 
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164 N. C., 469; S. v .  McClure, 166 N .  C., 332; 8. v. Cameron, i'o., 384; 
S. v. Bynum, 175 N. C., 780; S. v. Loveluce, 1'78 N.  C., 767; S. v. Baity,  
180 N .  C.,  725. 

STA4TE v. HEIL'RY HORN. 

Indictment  for iwurder-Th?-eats-Subseqz~ent Reco?zciliation-St~da'en 
Provocation-Ncinsla ugh tc~ .  

1. While threats made in a thoughtless and bragging manner should not re- 
ceive too much consideration from a jury, yet they are competent and 
proper evidence, and what weight they should have with a jury is a ques- 
tion for them under proper instructions from the court and a consideration 
of all the circumstances under which they were made. 

2. Where, in the trial of a prisoner charged with murder committed in 1883 
(before the passage of the Act of 1893), the evidence showed that defen- 
dant had made threats against the life of the deceased, but that thereafter, 
on the day of the killing, their relations were friendly and that the imme- 
diate provocation to the homicide was the shooting of defendant's brother 
by the deceased: Held, that the jury should have been instructed that, if 
they found these facts. defendant could be convicted of manslaughter only, 
inasmuch as, after the recoaciliation, the law would presume the crime 
to be due to the new and sudden provocation and not to previous malice. 

I E D I C T ~ ~ T  for murder found in 1883, and tried before (1038) 
Brown, J., and a jury, at October Term, 1894, of ROBESON. There 
was evidence tending to show that previous to and on the day on which 
the prisoner shot and killed David Butler, the two men had been on un- 
friendly terms and that the prisoner had sajd lhat h s  intended to kill But- 
ler before laany days. One witness testified that on ;he morning of the 
day on which deceased was killed prisoner had said that he had a yellow 
jacket in his pocket that was going to sting Butler before night. There 
was evidence, also, tending to show that on the day of the homicide the 
relations of the parties were friendly and that prisoner had attempteil 
to pacify the deceased, who had been drinking, and had told him that hi. 
was a friend of his and that he, the prisoner, had had nothing to do 
with a difficulty which deceased had with prisoner's brothers. The evi- 
dence showed that just before the killing, deceased had shot a brother of 
the prisoner, and one witness testified that when the prisoner shot and 
killed the deceased, the latter was attempting to shoot the prisoner and 
another brother of the prisoiler. 
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The prisoner testified in his own behalf as follows: "The killing of 
Butler took place near my store; don't know who came there first, Butler 
or myself; think me went there about the same time. Butler said to me : 
'Let me see you a little. I suppose you the going to give me a good thrash- 
ing about the difficulty between me and John Horn?' I said i t  was not so. 
'Have not said a word against you. You and I are good r'riends. Let us 
remain so. I had nothing t~ do with yours and John's difficulty. I have 
a family to provide for.' Butler said, 'Damn your family. My father has 
a family.' Butler then had his hand on his pistol and cursed me. I said, 
'We have been good friends, let us remain so.' Butler said, 'Your damned 
brother has sworn to lies about me,' and said he would shoot the Horn 

boys, and put his hand on his pistol. I said, 'If that is what you 
(1039) are up to I'll leave.' I tried to pacify Butler two or three times 

that day, and told him I wanted us to remain friends ; that I had 
nothing to do with his troubles with my brother. I was friendly up to the 
time he shot James and attempted to shoot me. I went off to the gin 
about noon. Butler was not at  the store when I returned. Gaddy wanted 
to get in the store to get some flour. Asked him if he could wait until I 
got my dinner, and he said, 'Yes.' Got my dinner, and went to get in the 
store to get the flour for Qaddy. As I was going into the store Butler 
caught me by tho arm, cursed me and threatened to kill the last one of 
the damned Horn boys; and said, 'The last one of you are a sheep-eating 
set.' I said, 'Let me alone. Don't wish any trouble with you.' I went into 
the store. While I was getting the flour someone said Butler had his 
pistol drawn on J im Horn. I eannot say Butler had his pistol drawn on 
J i m  Horn. I asked Butler please not to shoot. Butler's pistol did not fire 
the first time, but fired the second time, when he shot J im Horn, who was 
my brother. Butler then pointed his pistol at me twice. I t  snapped the 
first time. The second time he threw up his pistol on me I shot him. I 
never had the conversation with Campbell. Never had any such conver- 
sation with Ed. Gaddy. Was very friendly with Butler. When I went 
to the gin I did not expect to see Butler any more that day. Had nothing 
against Butler. I went away; was gone for a few years; did not run 
away; came back, and voluntarily surrendered." 

No one testified that Henry Horn was not friendly with Butler on the 
day that Butler was killed, or that Henry Horn had ever done or said 

anything to show that he was unfriendly with Butler, except as  
(1040) i t  may appear as herein recited. 

The prisoner contended that he was not guilty of anything 
more than excusable homicide, and if the jury should be against him or. 
that position they coirld not find him guilty of anything more t h m  msn- 
slaughter. Prisoner's counsel during his argument to the jury turned 
to the court and requested that the court c'large +hc' ; u ~ y  that there pras 
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no evidence of murder in this case, and that his Honor should so charge 
the jury, and take the question of murder away from the jury. The 
court stated in reply to the questions of the counsel that the court 
clcrlined to charge the jury that there mas no evidence of murder in 
this caw to be considered by the jury, to which remark of the :ourt 
the prisoner duly excepted. 

Prisoner's counsel further contended, and argued to the jury ar well 
as to the court, that in no view of the evidence could the prisoner be 
found guilty of murder, because all the malice that could be implied 
was from the killing with a pistol, and all the expressed malice that 
could be found from the evidence, was, as a question of law, rebutted 
by the facts, as proven by the State as well as the defendant's witnesses. 

The court in  reply to this argument, and addressed to it by the 
p r i s c l d s  counsel, said to the counsel that the counsel had overlooked 
in  this argument one view taken by the solicitor, which was that the 
State contended that i t  had shown evidence of actual expressed malice, 
to be coi~sidered by the jury, other than legal malice implied by the 
law from the use of a deadly weapon. Prisoner's counsel duly excapt(hd 
to this remark of the court. 

Prisoner's counsel virtually requested the court to charge that the 
shx t ing  of James Horn by Butler and the almost immediate sllooting 
of Rntler by Henry IIorn, the brother of James Horn, and the fwthr r  
fact that Henry Horn was friendly with Butler after the 
alleged threats and conversations rebutted any implied malice, (1041) 
and also any actual expressed malice that could be proved by 
the witnesses introduced in the case. This request mas read by counsel 
from a written statement of the law, as contended for by him, and 
which he used in arguing the case to the jury and to the court. The 
court then charged the jury as follows: The crimes of murder and 
manslaughter were defined, and the jury mere told that the clise mas 
to be tried under the law as it existed in this State prior to the Act of 
1893. That the prisoner has admitted that he killed the deceased, 
David Butler, with a pistol in Robeson County, in September, 1893. 
This puts the burden of proof upon the prisoner to show, to the satis- 
faction of the jury, but not beyond a reasonable doubt, that such killing 
was justified or excusable; or1 to show such circumstances as will re- 
duce the killing from murder to manslaughter. Prisoner is not re- 
quired to show anything beyond a reasonable doubt. 

The court then charged that malice is presumed from the killing 
with a pistol under the law as applicable to this case; and in  addition, 
it is contended upon the part of the State, that it has shown evi- 
dence of expressed malice and threats before the homicide. The 
court then recited to the jury the facts in evidence relied upon by pris- 
11G-41 607 
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oner's counsel in argument, sustaining the prisoner's plea that the 
killing was done in  self-defense. The court recited the facts in eridmce 
relied upon by the solicitor in his argument, tending to s h o ~  that the 
homicide was murder, and also recited the evidence in the case bearing 
upon the views of manslaughter. The court then charged: 

As to murder: I. If  the jury believe the prisoner determined before 
he went to the store that he would kill Butler, on the day of the homicide, 
and armed himself for this purpose and went to the scene of homicide, 

with such intent and purpose, and entered into the difficulty to 
(1042) carry out his purpose, and succeeded in  such preconceived 

purpose of killing the deceased, the prisoner is guilty of murder. 
2. I f  the deceased and James Horn had a difficulty, and after the 

difficulty was over, the deceased was walking towards his horse, although 
a pistol in  his hand, and the prisoner, actuated by malice, and for the 
purpose of carrying out a previously formed determination, inrent and 
plan to kill the deceased, came out of the store, shot and killed him, the 
prisoner is guilty of murder. 

As to manslaughter: 3. I f  the prisoner was not moved and actuated 
by expressed malice towards the deceased, and was not carrying a 
previously formed plan to kill him, but saw that his brother and de- 
ceased v7ere engaged in a fight, and that the deceased fired at h ~ s  
brother, James Horn, and the prisoner ran out of the store, and, acting 
under the excitement of the moment, or the anger engendered, fired and 
killed the deceased as he was walking away, and towards his horse, the 
prisoner mould be guilty of manslaughter. I t  would also be man- 
slaughter provided the jury shall believe that the prisoner, acting in 
good faith, fired in defense of his brother, and the jury shall be of 
the opinion that at  the time of firing the prisoner had no reasonable 
grounds to beliel-e that Butler would do his brother any further bodily 
harm. 

These were the two views of manslaughter presented to the jury by 
the court. 

As to self-defense: 4. The court explained that when a man is 
attacked by another with a pistol he is not required to retreat, but may 
slay his adversary: and then charged if the prisoner saw his brother 
engaged in  defending himself against ah attack by the deceased, who 
tvas n r n d  wi:E a pistol (the blother James Horn b ~ ~ i ~ y  unarrr~~!, :2i- 

the evidence, if believed, shows, except in respect to the stick, 
(1043) testified to by the witnesses), and if the prisoner believed, and, 

in  the opinion of the jury had reasonable grounds to believe, that 
the deceased was trying to kill his brother James, or to do James some 
great bodily harm, then the prisoner had a right to fire and kill the 
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deceased in defense of his brother, and it would be excusable homicide, 
and the prisoner not guilty. 

I f  the jury believe that the prisoner had formed a previous plan to 
kill the deceased, and was not then engaged in carrying out such plan 
and resolution, and that the prisoner came out of the store, although 
armed with a pistol i n  hand, and that the deceased turned on prisoner 
as testified to, and drew his pistol on the prisoner, so that the prisoner 
had reason to believe that the deceased was endeavoring to shoot 
prisoner, then the prisoner had a right to shoot and kill the deceased and 
it would be excusable homicide, and the prisoner not guilty. 

There was a verdict of guilty of murder and a motion for new trial, 
which was refused, and from the judgment thereon and sentence of 
death defendant appealed. 

T h e  Attorney-General for t h e  ,%ate. 
French & N o r m e n t  and Herbert M c C l a m m y  for defendant .  

FCRCHES, J. We do not think defendant's exceptions, to the reply 
of the c o u ~ t  to the questions asked the court during the argument of 
the case to the j u r y , m n  be sustained. We do not know whether they 
are excepted to as being out of time or as being erroneous. But we do 
not think they can be sustained on either ground. If the exceptions are 
put on the question of time, it would seem they were made in response 
to questions addressed to the court by defendant's counsel. And it 
may fairly be inferred that the counsel for defendant wished to 
know the views of the court at  that time, that he might the (1044) 
better know how to direct his argument, and that the court so 
understood him. And whether this was the object of counsel or not, 
it is a reasonable inference to be drawn from the questions, and we do 
not think defendant has any just ground for complaint. Nor do lye 
think these exceptions can be sustained upon the ground of error ill law, 
as in  our opinion there was evidence in  the case involving murder, man- 
slaughter and excusable homicide. 

I t  was admitted that the defendant killed the deceased David Butler 
with a pistol. This threw the burden on the defendant. The State then 
offeredtwo witnesses, whose testimony tended to s h o ~  previous threats 
and express malice on the part of defendant. And while these were 
denied by defendant, he offered evidence tending to show that after 
the alleged threats (which the State insisted showed express malice) 
the deceased and the prisoner had talked the matter of John Horn orer, 
lhat prisoner had assured the deceased that he had nothing to cl(3 with 
that trouble, telling the deceased that they had always been friends, 
and that he did rmt want ariy trouble with the deceased. And the conrt 
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in the case on appeal states that "no one testified that Henry Horn 
was not frieildly with Butler on the day that Butler was killed, or that 
Henry Horn had ever done or said anything to shotv that he was un- 
friendly with Butler, except as i t  may appear as herein recited." 
Evidently referring to the testimony of Campbell and Gaddy. And 
defendant insisted that if i t  should be found by the jury that defendant 
had made the alleged threats, that it also appeared that he (defendant) 
had become reconciled and was friendly with the deceased on the day 

of the homicide; and asked the court to charge that the law 
(1045) inferred the killing was from the recent provocation. This the 

court declined to do. And upon this view of the case we think 
there was error. 

We do not think courts and juries should give too much weight to 
threats-often made in  a thoughtless, bragging manner, without any 
purpose of ever carrying them into execution, and sometimes made 
in  the moment of passion, soon to pass away with the passion that 
poduced them. But still they are competent and proper evidence, and 
as to what weight they shall have is a question for the jury, considered 
under proper instructions from the court and all the circumstances 
under which they were made. This evidence made it necessary to 
submit the question of murder to the jury. 

But to remove this testimony from the case, i t  would seem that the 
offense would be reduced to manslaughter, as the provocation of defen- 
dant, seeing the deceased shoot down his brother, or seeing his brother 
and the deceased a few moments after the deceased had shot down 
defendant's brother, was very great. Therefore i t  became of the ut- 
most importance in  the trial that the court should properly charge 
and instruct the jury as to the law of previous threats tending to show 
express malice, as affected by an after reconciliation. This the court 
did not do. The court should have charged the jury that every question 
of fact necessary for the conviction of defendant and every question 
of fact necessary for defendant's defense, should be found, from the 
evidence in the case, to be true. That if the defendant did make the 
threats, as testified to by the witnesses for the State, then this would 
tend to shotv express malice on the part of the defendant. But if they 
should so find, then they should consider the evidence offered by the 
defendant tending to show a reconciliation on the part of the defendant, 

and that defendant after the threats was friendly with the 
(1046) deceased. And if they should find from the evidence that he 

was, then the law no longer attributed the killing to previous 
malice, but inferred i t  was from the new and sudden provocation. 8. r .  
Barnwell, 80 N. C., 466. And if it was done under the new provocation, 
the defendant would not be guilty of murder but only of m:inslaugll:~~ . 
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S. v. Hill, 20 N. C., 629; S. v. Ta-cha-na-tah, 64 N .  C.,  614; 8. 1 .  

Jacob Johnson, 47 N .  C., 247; S. v. Zatthezus, 78  N. C., 523. 
I n  this opinion we have not considered the question of self-defense 

' as it was not necessary that we should do so, and merely mention it 
here to show that we have not considered it. 

We notice his Honor (doubtless through inadvertence, as we find the 
same thing in other cases) in charging the jury uses the expression 
"believe" where we think he should have said, if you "find as a fact 
from the evidence." We merely mention this, as me see it in this case, 
and i n  other cases. But in this opinion, me have laid no stress upon 
this matter, and do not consider it in  making up our judgment. 

There is error in  the matter pointed out in this opinion, for which 
defendant is entitled to a 

New Trial. 

Cited: S. v. By&, 121 N.  C., 686. 

(1047) 
STATE v. JULIUS ROBINSON. 

Indictment for Ca.rrying Concealed Weapons-Former Conviction- 
Appeal by State. 

1. A single act may be an offense against two statutes, and if each statute 
requires proof of an additional fact which the other does not, an acquittal 
or conviction under either statute does not exempt the defendant from 
prosecution and punishment under the other. 

2. An assault with a deadly weapon is an entirely separate and distinct offense 
from that of "carrying concealed weapon," the assault being a complete 
offense whether the weapon is carried secretly or openly. 

3. A conviction of assault with a deadly weapon will not sustain a plea of 
former conviction in a subsequent trial for carrying a concealed weapon. 

4. Where the jury returns a special verdict on the facts and the court enters 
a verdict thereon of not guilty, the State may appeal. 

INDICTMENT for carrying a concealed weapon, to-wit, a pistol, tried 
before Norwood, J., and a jury, at  April Term, 1895, of BRUN~WICK. 
The defendant pleaded not guilty and ('former conviction." The jury 
found the following special verdict: ('That on 1 March, 1895, in the 
county of Brunswick, the defendant had and carried concealed about 
his person while off his own premises a certain pistol as charged in the 
indictment; that at  April Term, 1895, of this court the said defendant 
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was tried and convicted upon an indictment for an assault and battery 
committed 1 March, 1895, upon one John Billups with a certain deadly 
weapon, to-wit, the pistol before mentioned; that the time of carrying 
the concealed weapon as aforesaid was the same time at which the . 
assault and battery upon Billups was committed and for which the de- 
fendant was convicted as aforesaid. I f  upon this state of facts the court 
is of opinion thnt the defendant is guilty, then the jury find him guilty, 
otherwise not guilty." 

Upon the special verdict the court adjudged thc defendant riot 
guilty and from a judgment discharging the prisoner, the State ap- 
pealed. 

The Attorney-General for tho Stale. 
N o  counsel contra. 

(1048) CLARK, J. I n  S. v. 8teven8, 114 N. C., 873, it is said, 
"A single act may be an offense against two statutes and if 

each statute requires proof of an additional fact, which the other does 
not, an acquittal or conviction under either statute does not exempt 
the defendant from prosecution and punishment under the other." 
Accordingly it was there held that the same act of selling a single glass 
of liquor might be separately punished by the United States, by the 
State and by the city, if sold without a license from each. While the 
act is one, the offenses are different. S .  v. Yancy, 4 N. C., 133; S. v. 
Reid, 115 N. C., 741. Here, however, the acts are separate, ('assault- 
ing" and '(carrying concealed weapon." The assault is an entirely 
separate and distinct offense from that of carrying a concealed wea- 
pon, and i t  does not alter the case that the assault was made with 
a meapon illegally concealed. The assault with a deadly weapon is 
a complete offense whether the weapon is carried concealed or 
openly. The offense of carrying a concealed weapon is complete, 
irrespective of the fact that an assault is or is not committed with it. 
Therefore the conviction for an assault with deadly weapon will not 
sustain a plea of former conviction in  a subsequent trial for carrying 
a concealed weapon. 8. v. Nash, 86 N. C., 650; S. v. Morgan, 95 N .  C., 
641. 

I t  was sufficient upon the special verdict for the  curt to have judg- 
ment that the defendant was or was not guilty, but the mt ry  upon such 
opinion of a verdict of not guilty worked no harm and did not prevent 
the appeal by the State. S. v. Ewing, 108 8. C., 755; 8. v. Spra;. 113 
N.  C., 686; 8. v. Gillikin, 114 N.  C., 832. 

Upon the facts found by the special verdict a judgment of guilty 



should have been entered. The case will be remanded that  i t  may be so 
entered and sentence passed on the defendant in accordance therewith. 
S. v. Cody, 111 N. C. ,  725. 

Reversed. 

C i t ~ d :  X .  u. Lazuson, 123 N.  C., 742; X. v. Smith, 126 N. C., 1059; 
S. v. Taylor, 133 N.  C., 759; S. 13. Lytle, 138 N. C., 740; S. r.  Hooker, 
145 W. C., 584; S. v. Ditmore, 177 X. C., 594. 

(1049) 
STATE v. JOEL LILLY. 

Indictment for Carr?ying Concealed Weapons-Presumption-Evidence. 

1. The gist of the offense of carrying a concealed weapon is the manner of 
carrying it-the offense being not the carrying of a weapon but the carry- 
ing a concealed weapon. 

2. The statute (section 1005 of The Code) raises a presumption that the 
weapon is concealed upon proof that the defendant has it about his person 
off his own premises. 

3. Where, in the trial of an indictment for carrying a concealed weapon, it 
appeared in evidence that the defendant, while off his own premises, had 
a pistol on his person under his overcoat, but it was not shown whether 
the overcoat was worn open or buttoned, and there was also evidence that 
the pistol could be seen : Held, that it was error to instruct the jury that 
if they believed the testimony the defendant was guilty, inasmuch as it 
mas a matter for the jury, and not for the judge, to determine whether 
the evidence was sufficient to rebut the presumption of concealment raised 
by the statute and whether or not the weapon was in fact concealed. 

INDICTMENT for  carrying a pistol concealed about the person of the 
defendant, tried a t  Spring Term, 1895, of STANLY, before Robinscn, J., - .  
and a jury. 

Tine Christian, a witness f0.r the State, testified that  she saw the defen- 
dant  off his own premises with a pistol in a belt around his body; that  
the defendant had on his  overcoat, but that  the pistol could be seen. 
either when the defendant was sitting down or standing up. 

The defendant introduced no testimony and the court charged the 
jury, that  if they believed the evidence the defendant was guilty. 

There mas a verdict of guilty and the court gave judgment imposing 
a fine, from which judgment the defendant appealed. 

The Attorney-General for the State. 
Bennett & Bennett for defendad. 
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CLARK, J. The statute raises a presumption that the weapon is con- 
cealed upon proof that defendant has it about his person off his own 
premises. The Code, sec. 1006. The defendant to rebut this presump- 
tion relies on the evidence "that the pistol could be seen either when the 
defendant was sitting down or standing up." On the other hand, the 
State relies on the fact that the defendant had it on under his overcoat. 
I t  does not appear how the overcoat was worn, whether open, displaying 
the weapon, or partly buttoned up. I t  could not have been buttoned up 
entirely, since the weapon "could be seen.'' Whether the presumption 
of concealment was rebutted, whether the weapon was in fact concealed, 
but a close scrutiny might have enabled one to see it, or whether in fact 
i t  was worn openly, the overcoat unintentionally in certain positions 
obstructing the view, was a question which should have been left to the 
jury. The indictment is for carrying a concealed weapon, not for 
simply carrying the weapon. S. v. Dixon, 114 N .  C.$ 850. The gist of 
the offense is the manner of carrying it. The jury should have been told 
that the burden was on the defendant to rebut the presumption of con- 
cealment, and upon the dvidence whether that presumption had been 
rebutted, should have been left to them under proper instructions. Pos- 
sibly his Honor's view on the facts was right, if he had been sitting as 
a juror, but as different conclusions might have been drawn from-the 
evidence, the case should have been left to a jury. 

New Trial. 

Cited: S. v. Hinnant, 120 N .  C., 573; S. v. Reams, 121 N. C., 557; 
S.  v. Boone, 132 N .  C., 1110; S. v. Simmons, 143 N. C., 617; 8. v. 
R. R., 145 N .  C., 572; S. I ) .  R. R., 149 N. C., 474; Westfelt v. Adams, 
159 N. C., 424. 

(1051) 
STATE v. RED MILLS. 

Indictment for Slandering Innocer~t Woman-Slander-Evidence- 
Word Spoken or Written Before Action Begun-Animus. 

1. Words written or spoken before or after those which form the basis of an 
action or indictment for slander are admissible to show the animus of the 
defendant, also the mode and extent of their repetition. 

2. On trial for slander of a woman, after the defendant, as a witness, had 
admitted the innocence of the prosecutrix, and had undertaken to justify 
the words spoken on the ground that he had only repeated a rumor, with- 
out wrong motive, an affidavit made by him, at a prior term of court, to 
secure a continuance on the ground of the absence of a witness by whom 
he expected to prove the unchastity of the prosecutrix, mas properly 
admitted. 
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IKDICTMENT for slandering an innocent woman, tried before Robinson, 
J., at Spring Term, 1695, of UNIOW. The defendant mas convicted 
and appealed. The facts and ground of appeal are set out in the opinion 
of Chief Justice Faircloth. 

T h e  Attorney-General f o ~  the State. 
N o  counsel contra. 

FAIRCLOTH, C. J. The defendant was indicted for slandering an in- 
nocent woman. At some term of court before the trial term, the defen- 
dant filed an  affidavit for a continuance, because of the absence of certain 
witnesses by whom he expected to prove an actual, sexual intercourse of 
the prosecutrix with another p, ~rson .  

At the trial, after the State rested its case, the defendant caused 
himself to be examined as a witness in his own behalf, when he admitted 
the innocence and virtue of the prosecutrix and undertook to 
justify the words spoken by swearing that he was simply repeat- (1052) 
ing a rumor that he had heard; that he meant no harm by it 
and that he had requested the party to say nothing about it. After de- 
fendant's evidence was closed the State offered the affidavit above 
referred to for the purpose of showing defendant's animus in speaking 
the words charged in the indictment. This erideme was objected to, 
but admitted, and the defendant excepted. Verdict of guilty. 

The affidavit was competent evidence. The plea of justification put 
on the record is an aggravation, if the defendant either abandons the 
plea at  the trial or fails to prove it. Words written or spoken before or 
after those sued on are admissible to show the animus of the defendant, 
also the mode and extent of their repetition. Odgers Libel and Slander, 
sees. 178, 272; Folkard's Stookey on Slander and L., sec. 580; Newell 
Defamation, S.  and L., page 331, sec. 31, page 346, sees. 56,  58. Any 
words spoken before or after action begun, are competent to show the 
degree of malice. Brittain v. Allen, 13 N.  C., 125; J ames  v. Clarke, 
23 N.  C., 397. 

No  Error. 

Cited: S. v. Howard, 169 N .  C., 314. 
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(1053) 
STATE v. L. A. CROTVELL. 

Indictment for Seduction Under Promise of Xarriage-Deceit-Statufe 
of Limitation-In,ststructions--Sentence. 

1. Deceit being the very essence of the offense, the statute (section 1177 of 
The Code) exempting certain crimes, including deceit, from the two years 
statute of limitations, applies to the offense of seduction under promise 
of marriage. 

2. Although, where there is a request that the charge of the trial judge shall 
be put in writing, the entire charge must be written, yet this rule does 
not forbid any and all oral expressions from the presiding judge. Hence, 
where, by an expression to the jury, the defendant, in the trial of an 
indictment, got the benefit of a prayer for instructions, the defendant 
cannot complain that it was not put in writing. 

3. A "virtuous woman," within the meaning of the statute, is one "who has 
never had illicit intercourse and who is chaste and pure," and it was not 
error in the trial of a defendant charged with seduction under promise of 
marriage to refuse to add to such definition the words "and she must 
have a mind free from lustful and lascivious desires." 

4. Chapter 248, Acts 1885, providing that one convicted of seduction under 
promise of marriage "shall be fined or imprisoned," a t  the discretion of 
the court, does not authorize the imposition of both fine and imprisonment. 

5. The fact that a sentence both of fine and imprisonment was imposed, when 
only one was authorized, does not entitle defendant to a new trial, but 
the case will be remanded for proper sentence. 

INDICTMENT for seduction of a n  innocent and virtuous woman, under 
promise of marriage, found a t  Spring Term, 1895, of Ca~awsa,  before 
Timberlake, J., and a jury. 

Miss E t t a  Propst, the prosecutrix, testified: "I am twenty-two years 
old ; have lived always in  Catawba County. First  met defendant when I 
was about twelve years old. H e  was living in  Lincoln County, about 
one and a half miles from where I lived. I was an  innocent woman u p  
to the time I became intimate with defendant. We were engaged to be 
married;  engagement was made when I was sixteen years old. H e  paid 
attention to me as a friend with all respect he could; made evening calls; 
went out r iding;  to my  sister's reception and to his own house; he 
brought his sisters to see me often; he took me to his house once or 
twice; took me to sociables; to Mr. Dellinger's and Xr. Reinhardt's; 

paid attention to me a t  church and respected me with all respect 
(1054) he  could. I t  was in J u n e  or J u l y  when engagement took pllce;  

I have one child; Dr.  Crowell is  i ts  fa ther ;  it  mas about one 
year before bir th of child that  I became engaged to defendant; child 



N. C.] FEBRUARY TERN, 1895 

will be fire years old next May; up to time of said engagement I mas 
an innocent woman; it was a year a&er engagement before I had sexual 
intercourse with him; at this time he was living at his own home; about 
one year after sexual intercourse before child was born; first had sexual 
intercourse with him in my father's parlor. H e  lived in Lincoln County 
from engagement to birth of child. He  was away part of the time in 
Baltimore. I told him he ought to fulfill his promise; he told me 
some time in the future mould be better; don't know how often I told 
him; he put me off several times in that xTay. Defendant wrote me several 
letters (letters are shown her mhich she identifies as his handtvrit- 
ing). His faithful promise to marry me and his persuasions made me 
yield; I begged him not to ask i t ;  I cried to him not to ask it. (Child is 
here shown her which she says is hers.) I had another admirer besides 
him and he asked me to make him quit; asked me if I would rather 
marry him to stop other fellows, which I did." 

Cross-examined.-('& near as I can recollect it mas about one year 
before sexual intercourse that we became engaged. H e  asked me to 
stop Gus Shuford if I would rather marry him, and I stopped him; 
something else was said about marriage; he gave me his right hand and 
promised if anything happened at time of first connection he would 
marry me immediately. H e  went away in September to attend lectures; 
this intercourse had continued a month or so ; it T i m  first of July, 1889 ; 
he had connection with me from the first time till he left more than 
once; he came home in March; child was born in May, 1890; suppose 
it was July, 1888, when I became engaged to him; don't think I told 
my father; have no mother or step-mother; I told my sister 
soon after we became engaged; I didn't find out my condition (1055) 
till after he went to lectures; I asked him to fulfill his promise 
as soon as I saw him; he said i t  was not a suitable time; I mentioned it 
to him as often as I saw him; he came often before and afterwards; can't 
recollect number of times I mentioned it to him; he said about the same 
thing every time-that it would be better in future; he told me not to 
tell anybody; said his folks were against i t ;  I told my father of my en- 
gagement before and after pregnancy; I could not get heart up to tell 
him and sister told him; I told him it was under promise of marriage; 
can't say how long before birth of child before I told him. We had 
right smart of company; it was not customary to put light out; it was 
not frequently done-it might have been done sometimes; I was in 
sitting-room with light out with no one else but him; it was not a fw- 
quent occurrence for young men to put lights out; I have with him put 
light out a time or two ; no one else was in there when lights were out as 
I recollect; it was before he had connection u-ith me that he told me 
if anything happened he would marry me." 
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Letters from the defendant to prosecutrix written after the pregnancy 
and tending to show a promise of--marriage admitting the paternity of 
the child, were read in  evidence under objection by the defendant. 

There was evidence corroborative of the testimony of the prosecutrix 
a s  to the attentions paid to her by the defendant from the time she 
was twelve years of age up to the time of her pregnancy, during which 
time he attended her in  public at parties and receptions and, on occasions, 
carried her to the house of his father, where his sisters lived, and other 
friends, good and respectable people. 

One witness, sister of prosecutrix, testified that shortly after the birth 
of the child, when asked why he did not carry out his promise 

(1056) of marriage, defendant did not deny that he had made a promise 
but said that he was not then financially able to marry. 

The defendant testified in  his own behalf, admitting the illicit inter- 
course with prosecutrix (which he alleged began in  January, 1889, In- 
stead of July, 1889)) but denied that the seduction was under promise of 
marriage, and stated that he had at  no time before the illicit intercourse 
promised to marry her. 

Among other instructions prayed for by the defendant and refused 
by the court was the following: 

"The State must satisfy you beyond a reasonable doubt, by her own 
and by independent corroborating evidence, that the prosecutrix prior to 
the alleged seduction was of a virtuous and pure mind and heart; that 
is, a mind free from lustful and lascivious desires and, unless you are 
so convinced, you will acquit the defendant." 

There was a verdict of guilty and the court adjudged that the defen- 
dant pay a fine of $5,000 and be imprisoned in the State penitentiary 
for five years. Defendant appealed. 

T h e  Attorney-General for the State. 
Jones & Tillett and D. W .  l2obi.nso.n for defendant. 

CLARK, J .  The Code, section 1177, excepts from the two years statute 
of limitation, perjury, forgery, malicious misdemeanors, and deceit. 
There has never been such an indictable offense as "deceit," but the 
meaning of this section has always been that misdemeanors, the gist of 
which was malice or deceit, are within the exception. I n  S. v. Chris- 
t&nbury, 44 N .  C., 46, i t  was held that there being no such offense as 
'(deceit," i t  would apply to "cheating by false token" of which deceit was 

the gist, but would not include "conspiracy to cheat" "the gist of 
(1057) which offense is the conspiracy and the cheating but an aggra- 

vation." That decision did not restrict deceit to ('cheating by 
false token," but instpnced that as an offense coming within general de- 
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scription of misdemeanors by deceit. The statute against seduction 
under promise of marriage (Laws 1885, ch. 248) had not then been 
enacted. I n  X. v. Horton, 100 N. C., 443, 449, Smith, C. J., says, that 
this statute "plainly contemplates a seduction, brought about by means 
of a promise of marriage, in the nature of deceit." Indeed deceit is 
the very essence of this offense, the warp and woof of it, so to speak. 
There is more warrant for so holding it than the court had for placing 
cheating by false token under that head, for this offense is perpetrated 
solely by reason of the trust and confidence placed in  the perpetrator by 
the woman in consequence of the intimate relation existing between them 
and relying on the promise of marriage by means of which he procures 
the indulgence of his desires. I n  cheating by false token there is not 
this dependence and breach of confidence and trust. 

The Attorney-General properly conceded that this crime would not 
have come under the other exception in  this section, "offenses committed 
in a secret manner." That clearly applies to crimes committed in such 
manner that offender is unknown to the person injured. 

Laws 1891, ch. 205, defining felonies and misdemeanors, makes this 
offense, if committed since the act, a felony as to which there is no. 
statute of limitation. But that act does not apply to this offense which 
was committed prior to its enactment. 

When there is a prayer to put the c k r g e  in writing the entire charge 
must be, written. S. v. Young, 111 N. C., i15; but as was said by 
Smith, C. J., in Currie v. Clark, 90 N. C., 355, 361, "it is not 
the policy or purpose of the statute, nor does the language bear (1058) 
such rigorous construction as to forbid any and all oral express- 
ions from the presiding judge. This would be to subordinate substance 
to form and subserve no useful purpose." The defendant prayed the 
court to instruct the jury that the offense was barred by the statute of 
limitations. This the court declined, but orally told the jury instead, 
"The statute of limitations has nothing whatever to do with this action 
and you will not take it into consideration." The defendant has the fulI 
benefit of the exception that the prayer was refused and has not cause to 
complain that the judge did not write down the incidental oral remark. 

Nor was there error in  refusing to give the definition of an innocent 
and virtuous woman asked bv the defendant. The law looks at conduct, 
and motive only as shown by conduct, and not at  thoughts undisclosed 
and natural impulses not acted on. The precedents sustain the definition 
given by the Court that an innocent and virtuous woman is one "who 
has never had illicit intercourse with any man and who is chaste and 
pure." S. v. Ferguson, 107 N. C., 841. The court properly refused to 
go farther and charge that the prosecutrix must have had "a mind free  
from lustful and lascivious desires." 
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The court erred, howerer, in imposing both fine and imprisonment. 
The act (1885, ch. 248) provides that the defendant upon conviction 
of the offense "shall be fined or imprisoned at the discretion of the court 
and may be imprisoned in the penitentiary not exceeding five years." 
The disjunctive "or" cannot be construed '(and" in  a criminal statute 
when the effect is to aggravate the offense or increase the punishment. 
S. 11. Waltem, 97 N.  C., 489. The latter part of the clause "and may be 
imprisoned in  the penitentiary," etc., means "and if the alternative of 

imprisonment is selected by the judge, the imprisonment in 
(1059) his discretion may be in the penitentiary, not exceeding five 

years. 
This, however, does not entitle the defendant to a new trial, but the 

case will be remanded that sentence may be imposed at the next term of 
Catawba Superior Court in conformity to this opinion. S. c. TYalters, 
supra; S. v. Lawrence, 81 N. C., 522; 8. v. Queen, 91 N. C., 659. The 
verdict stands. His Honor holding the court below will in the exercise 
of his discretion, within the limits a l l o ~ ~ e d  by la~v, impose either fine or 
imprisonment. 

Error. Remanded. 

Cited: S. v. Austif~, 121 N. C., 622; S. v. Dewey, 139 N .  C., 566; 8. 2'. 

Wlzitley, 141 N .  C., 825; X. c. Bkck ,  150 N. C., 857. 

STATE v. T. C .  McCOY. 

Ordinance-Conj7ict with General Law. 

Gambling being an oft'ense under the general lam (chapter 29, Acts 1891) a 
city ordinance covering the same subject is void. 

The defendant was convicted of gambling in  violation of a city 
ordinance and appealed to the Criminal Court of BLTCOMBE, in which, 
at the January Term, 1895, he was tried and convicted before Jones, J., 
and a jury, and appealed. 

The Attorney-General for the State. 
N o  counsel conha. 

FAIRCLOTH, C. J. The Act of Assembly, 1891, ch. 29, declares, "Th-t 
it shall be unlawful for any person to play at any game of chance, nt 
which money, property or other thing of value is bet, whether the same 

0'20 
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be in stake or not, and those who play and those ~ h o  bet thereon (1060) 
shall be guilty of a misdemeanor." 

The ordinance of the City of Asheville under which the defendant 
is arraigned, adopted 8 July, 1887, says, "Any and all persons who 
shall (play) at  any game of chance in the corporate limits of the City 
of Asheville with cards, for any money or other articles of value, whether 
said money is staked or not, shall pay a fine of $50." The defendant is 
charged with gambling in  said city in 1894, by playing a game of chance 
with cards for money, etc., and the only question submitted is, "Does the 
mayor. have jurisdiction of such offenses?" Under the Act of 1891, supra, 
i t  is clear that the Superior Court has jurisdiction of the offense thereiii 
declared, and i t  is so well settled that municipal by-lam and ordinances 
must be in harmony with the general laws of the State and when they are 
in conflict the by-laws and ordinances must give way, that we deem it 
unnecessary to reargue the question. Toz~in of Wcishington ?j. Hanzmoncl, 
76 N.  C., 33; S. v .  Langston, 88 N .  C., 692; S. v. Brittain, 89 N. C., 574; 
S. v. Keith, 94 N.  C., 933. 

The fact that cities may have different regulations on the same subject 
caa make no difference, for they are all subject to the rule above stated. 
We think the mayor in the present case was without jurisdiction of the 
offense charged. 

Error. 

Cited: S. u. Black, 150 N.  C., 857. 

-- 

(1061) 

STATE v. A. TVERNTTBG. 

Indictment for Violation of Town Ordinance-Sale and Delivery. 

Where an ordinance of a town prohibited the sale of fresh meats within cer- 
tain limits without a license, and the defendant, who conducted the busi- 
ness of a seller of fresh meats outside of such limits, received a telephone 
message from a person within such limits to bring to the latter fresh 
meats of a certain kind at an agreed price, and subsequently delivered 
and received pay for the same: Held, that as the buyer would have had 
the right to reject the meats if not such as ordered, the transaction was 
executory until the delivery of the meats, and the sale, therefore, took 
place within the prohibited limits, and was a violation of the town ordi- 
nance. 

IKDICTMENT for a violation of a town ordinance, tried on appeal from 
the mayor's court of Asheville, at January Term, 1895, of the Criminal 
Court of BUKCOIIBE, before Jones, J., and a jury. The defendant mas 
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convicted and appealed. The facts appear in the opinion of Associate 
Jus t i ce  Il lontgomery. 

T h e  At torney-General  for t h e  S ta te .  
No counsel contra. 

MONTGOMERY, J. The City of Asheville, by one of its ordinances, 
prohibits by fine the sale of frerh meats without a license first had from 
the city, within a radius of three-fourths of a mile from the Court House 
as the center of the circle, except at the market established by the City. 
The defendant, who lived and conducted the business of a seller of fresh 
meats outside of the three-fourths mile limit, received a telephonic mes- 
sage from C. H. Southwick, manager of a hotel inside of the limit, to 
bring to him at the hotel some fresh meats, the price being agreed on. 

Agreeably to this message the defendant brought, in his own 
(1062) wagon, the meats to the hotel and delivered the same, receiving 

payment afterwards. I n  making this transaction did the defen- 
dant violate the city ordinance and thereby become liable for the fine 
imposed by the city? We are of the opinion that he did. I n  the first 
place the goods ordered were not of a specific character and therefore 
the contract was only executory. The witness said, "I telephoned to the 
defendant to send me some fresh beef and fresh mutton, describing such 
as I desired.'' I t  cannot be doubted that if the meat when delivered at 
the hotel had not been of the kind ordered, the buyer could have refused 
to receive it. "Where there is a sale of goods generally no property in  
them passes until delivery, because until then the very goods sold a r e  
not ascertained." Benjamin on Sales, see. 315. The general rule is that 
if i t  is a part of the contract of sale that the seller shall deliver the 
property sold at some place specified and receive payment on delivery, 
title will not pass until such delivery. Benjamin, supra,  see. 325; 
E d m u n d s o n  v. For t ,  75 N. C., 404. 

2. The transaction 'was executory. The difference between this and a 
sale is, that in the latter the goods which are the subject of the contract 
become the property of the buyer immediately upon the conclusion of the 
contract regardless of delivery, and the risk of loss or injury is upon the 
buyer; whereas, in an executory contract the title to the goods is in the 
seller until the contract is executed. I f  in this case the fresh meats 
had been lost or destroyed on their way from the defendant's shop to the 
hotel, how could it be thought that the proprietor of the hotel would be 
compelled to pay for that which he had never received and which the 
defendant promised to deliver to him at his hotel in good condition? 

The plain meaning of this matter is this: The hotel manager 
(1063) sent a message to a seller of meats outside of the three-fourths 
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mile limit, "Ering me some fresh meats of a certain description; if 
they are such as I order 1 mill take them and pay you for them; if they 
are not of the kind I order, I will not." Surely there is no sale in this. 

3. The transaction cannot be a sale. I n  a bargain and sale, the thing 
which is the subject of the contract becomes the property of the buyer the 
moment the contract is concluded, without regard to whether the goods 
are delivered to the buyer or remain in  the possession of the ~eller.  
Lester v. East, 49 Ind., 588. I f  by the terms of the contract the seller is 
required to send or forward the goods to the buyer, the title and risk 
remain in the seller until the transference is at an end, after which time 
the title is vested in the buyer. Bloyd v. Pollocks, 27 West Va., 75; 
Taylor v. Cole, 111 Mass., 363; Fry v. Lucas, 29 Penn. St., 356. The 
cases of Armstrong v. Best, 112 N. C., 59, and Ober v. Smith, 78 N .  C., 
313, are easily to be distinguished from the cases above cited, and the 
points are not of the same character with those. In  Armst~ong v. Bes! 
and Ober v. Smith, the orders for goods were written in North Carolina 
and sent by letter to Baltimore. The goods were selected by the sellers 
and delivered to common carriers, unconditionally, for the purchasers. 
The delivery to the common carriers completed the contract, and upon 
that completion our Court held that the contract was governed.by the 
lams of North Carolina, and not that the sale was complete when the 
goods were ordered in  North Carolina. 

There is no merit in the exception made by the defendant to the court's 
allowing an amendment to the warrant issued by the mayor. The amend- 
ment did not change the nature of the action, and therefore the power 
of the court to allow an amendment was unrestricted. S. v. Vaughan, 91 
N .  C., 532; 8. v. Norman, 110 N.  C., 484. There was no error in the 
judgment of the court below and the same is J 

Affirmed. (1064) 

Cited: Sims v. R. R., 130 N. C., 557. 

STATE v. G .  W. DOTVNS ET AL. 

IwJictment for Selling Intoxicating Liquors-Illegal Sale-Ignorance of 
the Law-Advice of Counsel--1laLent-Indictnzent-Verdict. 

1. Where an indictment charged the unlawful sale of spirituous liquors within 
two miles of "Bethel Methodist Church in Macon County," a verdict (fol- 
lowing the statute prohibiting the sale) describing the church merely as 
"Bethel Church in Macon County" did not constitute a material variance. 
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2. An indictment charging the unlawful sale of spirituous liquors is not de- 
fective because it does not specify the kind of spirituous liquors sold, 
inasmuch as that is a matter of evidence. ' 

3. I t  is not necessary in an indictnient for the unlawful sale of liquors within 
a prohibited distance from a certain church to refer to the statute, inas- 
much as it is a public local statute of which the court will take notice. 

4. Ignorance of the law excuses no one, and the vicarious ignorance of counsel 
has no greater value; therefore, the unlawful sale of spirituous liquors 
is not excused by the fact that the defendant, acting under advice of his 
counsel, believed that the particular sale was not a violation of the law. 

5. The intention with which an unlawful sale of intoxicating liquors was 
made by one haring no authority to make the sale for any purpose is 
immaterial. 

6. A government license for the sale of intoxicating liquors will not protect 
the holder thereof from prosecution by the State for selling in violation 
of State laws. 

7 .  An indictment charging the violation of a certain section of the statute 
need not specify that the act charged does not come within an exception 
created by a subsequent section of the same statute. 

(1065) INDICTMENT for the unlawful sale of spirituous liquors n-ithin 
two miles of Bethel Methodist Church in  Xacon County, tried 

before Xhuford, J., and a jury at Fal l  Term, 1894, of M ~ c o i s .  Th!? 
defendants v7ere found guilty-under a special verdict-and appealed 
from the judgment thereon. The special verdict was as f o l l o ~ ~ s :  

"The jury for their verdict say, that the defendants within two years 
before the finding of this bill of indictment sold spirituous liquors at the 
place of manufacture in  Macon County, to-wit, one gallon to one David 
Lewis, within two miles of Bethel Church, i n  Macon County, Laws 1881, 
ch. 234. 

"That' before making said sale the defendants inquired of two reputable 
attorneys, who practice lam in  said county, if the said Bethel Church was 
incorporated, and were informed by said attorneys that  said church was 
not incorporated, and that  i t  monld be no violation of the law for them, 
the said defendants, to sell spirituous liquors a t  said place of manufacture 
i n  quantities not less than  a gallon. 

"The defendants had license from the United States Government to 
manufacture and sell spirituous liquor a t  the place of manufacture. 

"That the defendants did not intend to vioiate the law when they made 
said sale. 

"If, from the foregoing facts, the court is  of the opinion that the 
defendants are guilty, then the jury find them guil ty;  and if, from said 
facts, the court should be of the opinion that  the defendants are not 
guilty, then the jury find them not guilty." 
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T h e  Attorney-General for the State. 
J .  F. Ray for defendan&. 

CLARK, J. The indictment charges the sale of spirituous liquor within 
two miles of Bethel Methodist Church in Macon County. The statute, 
Laws 1881, ch. 234, and the verdict both describe the church 
sinply as Bethel Church in Macon County. Thcrc is nothing to (1066) 
indicate that the church is not one and the same. The added word 
"Methodist" in  the indictment is simply harmless surplusage or imma- 
terial variance. S. v. Eaves, 106 N.  C., 752. There is nothing tending 
to show that there was any ambiguity or more than one Bethel Church in 
the county as in S. v. Partloto, 91 N. C., 550, or that the defendants were 
in  any wise prejudiced in their defense or misled as to the church which 
was meant. I t  was not necessary that the indictment should specify the 
kind of spirituous liquor sold. That vas  a matter of evidence. X. v. 
Pucker, 80 N.  C., 439. 

Nor mas it necessary to refer to the statute in the indictment, as it was 
a public local statute. S. v. Wallace, 94 X. C'., 827. Keither was it any 
defense that before making sale of the liquor the defendants on inquiry 
of counsel were told that the church was not incorporated and that it 
mould be no violation of the lam for the defendants to sell within two 
miles thereof at the place of manufacture in quantities not less than a 
gallon. "Ignorance of the law excuses no one," and the vicarious igno- 
rance of counsel has no greater value. S. c. Boyett ,  32 N .  C., 336. The 
law does not encourage ignorance in either. S. v. Dickens, 2 2. C., 406. 
I f  ignorance of counsel would excuse violations of the criminal law, the 
more ignorant counsel could manage to be, the more valuable and sought 
for, in  many cases, would be his advice. 

The criminal intent is not the intent to violate the law but the inten- 
tional doing the act which is a riolation of law. I t  is only when the 
criminality depends not merely upon the act but upon the motive or 
intent with which i t  is done that the intent becomes material. 8. z.. 
NcBru,yer, 98 N.  C., 619; S. v. Dalton, 101 N.  C., 680; S. v. 
W r a y ,  72 N .  C., 253, pressed by defendants' counsel, applies only (1067) 
to parties (as druggists) authorized to sell for medical purposes 
and who therefore cannot be found guilty for merely selling, but only 
if they sell not in good faith for such purposes. 

The license from the United States Government was only a protection 
from prosecution by its authority. I t  did not protect the defendants 
from prosecution in  the State courts for selling contrary to State laws. 
8. v .  Stevens, 114 N.  C., 873. 

When there is an exception in  the same clause which creates the 
oflense it should be negatived in the indictment. I f  the exception is in  
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another  clause this  is not necessary, bu t  i t  is  mat te r  to be shown i n  de- 
fense. X. v. Sorman, 13 N .  C., 222; 8. v. Tomlinson, 77 N .  C., 528; S. 
v. Heaton, 81 N. C., 542; 8.  v. Lanier, 88 N. C., 658; 8. v. George, 93 
N .  C., 567. H e r e  the p r o ~ i s o  t h a t  the  act  should not  apply to  t h e  sale 
of vinous liquors, is  i n  a separate  clause, t h e  ninth,  while t h e  provision 
violated by  t h e  defendants is  i n  the  second clause. I f  t h e  liquor sold had 
been vinous a n d  the  defendants h a d  wished to rely upon  t h a t  f a c t  this  mas 
mat te r  of defense, and  it was not  necessary t o  ant icipate  and  negative it 
i n  t h e  indictment. 

N o  E r r o r .  

Cited: S. v. Bynum, 117 N.  C., 752; 8. v. Snow, ib., 779; S. v. 
Harris, 119 N.  C., 813; Epps v. Smith, 121 N.  C., 161; S. v. McLean, 
ib., 595, 601; X .  v. R. R., 122 N. C., 1061; X. v. R. R., 126 N .  C., 671; 
S. v. Smith, 126 N.  C., 1059; S. v. Newcomb, ib., 1106; Norwoocl v. 
Lassiter, 132 N.  C., 58; S. v. Yoder, ib., 1118; Barber v. Justice, 
138 N .  C., 21; S. v. Lytle, ib., 740; S. v. Piner, 141 N.  C., 762; S. v. 
Powell, ib., 785; S. v. Simmons, 143 N.  C., 616; S. v. Hicks, ib., 694; 
S. v. Hooker, 145 N.  C., 584; Rabon v. R. R., 149 N .  C., 60; Power-s 
v. R. R., 166 N. C., 602; Allen v. ilIcPlzerson, 168 N.  C., 437; Ham 
v. Person, 173 N.  C., 74; McLean v. Johnson, 174 N.  C., 346. 

(1068) 
STATE I-. J. S. GUSTER. 

Indictment for Secret Assault-Assault from Ambush. 

1. An assault cannot be said to have been made in a secret manner except 
when the person assaulted was unconscious of the presence as  well as of 
the purpose of his adversary. 

2. Where, in a trial of an indictment for a secret assault under the statute 
(chapter 32, Laws 18871, it  appeared that the prosecutor, after being 
ordered from defendant's premises, saw the defendant come out and. by 
pointing, directed his wife's attention to a certain place near by, from 
which prosecutor inferred that it was defendant's intention to go there 
and shoot him, and that, thereupon, prosecutor went home, returned with 
his gun, and searched for defendant, who, before prosecutor discovered 
his whereabouts, shot a t  and R-ounded the prosecutor, who recognized 
defendant by the flash of the gun:  Held,  that the assault mas not made 
"in a secret nianner" within the meaning of the statute. (CLARK, J., diS- 
sents, arguendo.) 
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INDICT MEN^ against the defendant, Jasper Gunter, for a secret as- 
sault on his brother, J. C. Gunter, tried before Xhuford, J., and a 
jury, a t  the Fall  Term, 1554, of GRAHAM. 

J. C. Gunter, the principal witness for the State, testified that he 
is the brother of the defendant, and that a feud has existed for sereral 
years between himself and the defendant; that on a certain morning, 
within a shoyt time before the finding of the bill of indictment, he and 
some members of his family wsre near the defendant's premises, and 
were in  the act of entering a pair of bars opening into a field, which 
mas i n  dispute between himself and the defendant, when the defendant 
hallooed to then1 to leave, or something to that effect, and as they did 
not leave, the defendant ran into his house and came out mith a gun 
in  his hand, and stopped snd said something to his wife, which the 
witness did not hear, and pointed in the direction of a place 
near the bars and a short distance from the mitness, and the (1069) 
witness inferred from defendant's motion that the defendant 
was going to this place for the purpose of shooting the witness; that 
the witness ran into his own house-a distance of a few hundred yards 
-and got his gun and a pistol and came back toward the bars, and 
near the place to which the defendant had pointed, and was looking 
for the defendant, when the defendant fired his gun at witness from 
ambush and shot the witness in  the leg; that the witness fell, and as he 
fell he looked toward the place from where the report of the gun came, 
and saw and recognized the defendant, about sixty yards away with his 
gun; that the witness then aimed his gun at the defendant and at- 
tempted to shoot, but his gun failed to g'6 off, and he then fired three 
shots with his pistol. 

The defendant asked the court to charge the jury that, inasmuch 
as the prosecuting witness had been put on notice as to where the de- 
fendant was, and was in search of the defendant, and was expecting to 
be assaulted by him, the defendant was not, according to the State's 
own testimony, guilty of a secret assault. 

The court declined to give this instrnction, and left it to the jury 
to determine whether or not the defendant assaulted the prosecuting 
witness with a gun, as charged in the bill of indictment, and told the 
jury that if the defendant committed the assault, and committed i t  mith 
malice and with intent to kill, and was at the time concealed from the 
witness's view so that the witness could not see him, nor see that the 
assault was about to be made, the defendant would be guilty of a secret 
assault, although the witness might have had reason to believe that the 
defendant was near and meant to assault him. 

To this charge the defendant excepted. 
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(1070) The jury returned a verdict of guilty against the defendant, 
and the defendant thereupon moved that the judgment of the 

court be arrested on the ground that the bill of indictment was defec- 
tive, ir, that it failed to set out the manner of the assault. 

This motion was overruled, and the court pronounced judgment, from 
which the defendant appealed. 

The Attorney-General for thu State. 
J .  F. Ray for defendant. 

SVEKY, J. An "assault cannot be said to have been made in a secret 
manner except where the person assaulted is unconscious of the pres- 
ence as well as of the purpose of his adversary." S. v. Patton. 115 
N.  C., 753. According to the testimony of the prosecuting witness 
himself, he saw the defendant come out of the house after ordering 
himself and his party to leave his premises, and he (prosecutor) in- 
ferred from defendant's pointing to a place near where he stood that i t  
was the defendant's purpose to go to that place and shoot him. Acting 
upon this inference the prosecutor ran to his own house, a distance of a 
few hundred yards, and returned armed with a gun and a pistol, and 
began to search for the defendant about the place where the latter had 
indicated to his wife by pointing that i t  was his intention to go. The 
defendant "from ambush," as the prosecutor testifies, shot at him 
before his hiding place was discovered. At the flash of the gun, how- 
ever, the assailant was seen and recognized by the proswutor. I t  seems 
therefore that though not previously discovered, the defendant was 
not concealed, but was within the range of the prosecutor's vision, if 
properly directed, all the while. 

I t  was never intended by the Legislature that one who 
(1071) had run several yards to arm himself with gun and pistol 

and had returned for a battle royal with an adversary whom 
he knew to be armed and ready and anxious for the conflict, should 
be allowed, because the adversary had meantime taken the prudent 
precaution to step behind a bush in  order to get the first fire, to invoke 
the aid of the criminal law to have him convicted of a felony for 
exhibiting such superior strategy. The statute was enacted to protect 
the innocent and unwary, not armed belligerents who, in the search for 
an enemy, draw his fire from behind a masked battery. From the 
prosecutor's own testimony he was fully aware of the defendant's 
design, and instead of keeping out of his way, sought him where he 
expected to find him. The State cannot now, because the latter changed 
his position in the face of apparent danger and shot before he had been 
thrown on the defensive, insist the the assault was a secret one, or 
that the injured party was surprised. H e  had been taken at no 
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disadvantage because he knew of the intent to shoot on the part of the 
defendant and was thoroughly prepared to meet it. 8. a. Jeqznings, 104 
N. C., 774. H e  knew the neighborhood of his proposed rendezvous 
and was beating the bushes for him, at his own game, when he mas 
anticipated in  his design. 

I t  was never intended bv the Legislature that one who is armed and 
u 

on the alert seeking an opportunity to shoot another, should be held the 
victim of a secret assault because his adversary steps out of the open 
way in order (if we may use a provincialism) "to get the drop on him," 
instead of boldly confronting him, till pressed to the wall by a deadly 
assault. The law was not intended to drive a defendant to the dilemma 
of either waiting till he can make out a case of self-defense with all - 
of the attendant risk, or subjecting himself to liability for a. secret 
assault by taking the initiative as against one ~ h o  is searching 
for him with deadly purpose and prepared to carry it out, and (1072) 
who is fully aware that he is in the vicinity and is likewise 
armed. With such knowledge of the presence and purpose of the de- 
fendant, if the prosecutor was taken at  any disadvantage, it was be- 
cause he willfully exposed himself, with notice of the extent of his own 
danger. I t  further appears that the person who for the purpose of 
the prosecution poses as an innocent sufferer from a secret and unex- 
pected assault, was himself trying to overcome forcible resistance to 
a forcible entry upon land in possession of the person who offered the 
resistance. The assault was not, in any aspect of the testimony relied 
upon by the State, made in a secret manner. I n  refusing to instruct 

, the  jury, as requested, there was error which entitles the defendant to a 
new trial. 

New Trial. 

CLARK, J. (dissenting) : There is no exception raising any sugges- 
tion that the defendant acted in self-defense. The sole exception is 
that he did not commit the assault "in a secret manner." The Legis- 
lature, taking note of the fact that while an attempt to commit either 
of the other three capital offenses was a felony, the attempt to murder 
was only a misdemeanor, punishable with fine and imprisonment, en- 
acted ch. 32, Laws 1887, which provides that a malicious assault and 
battery with deadly weapon "by waylaying or otherwise, in a secret 
manner, with intent to kill" should be a felony. This assault was 
made with a gun and with the intent to kill, the prosecutor being 
shot in the leg. The witness is uncontradicted who testified that the 
& ~ L " I I ~ : L ~ I T  "fired his gun at him from ambush." I t  would seem that 
this was "by waylaying, or otherwise, in a secret manner." Indeed, 
it is the very mischief intended to be met by the act which 
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(1073) proposed to lessen the number and danger of assaults with intent 
to kill by requiring the party under fear of heavier penalty 

to fight without concealment, openly and fairly. Furthermore, the 
judge charged the jury that the defendant was guilty of a secret 
assault if '%e was at the time concealed from the witness's view (the 
witness being the man who mas shot) so that the mitness could not see 
him, nor see that the assault was about to be made," although the 
"witness might hare had reason to believe that the defendant was " 
near and meant to assault him." This would seem correct. I f  a man 
intending to travel a certain road is told that a n  enemy is lying in  
ambush for him, and such enemy does fire on him from ambush and 
wound him, it is none the less an assault in  a secret manner because the 
victim was put on his guard and was looking out, gun in hand, to pro- 
tect himself. The only difference in this case is that the witness was 
warned not by a friend, but by seeing the defendant enter the thicket 
along the intended path of the witness, with a gun in  his hand. The 
witness got his gun and while going along the path "mas shot from 
ambush" by defendant, who IT-as ('concealed from view" so that witness 
could neither "see him nor that he was about to shoot." The secret 
manner deprecated by the statute is just this mode of proceeding, and 
its secrecy is nor; taken away by the fact that; by warning of friends 
or the previous evidence of his eyes, the witness had reason to believe 
that a man was lying in ambush with intent to kill him. I n  S. v. 
Jennings, 104 N .  C., 774, i t  was held to be a secret assault when the 
prosecutor, standing in the public square of a town, was cut with a 
knife from behind by the defendant, whom the prosecutor immediately 
grabbed. The Court held that i t  was not necessary that defendant should 
have endeavored to conceal his identity, but that the statute was based 

"on the idea of fair  play," and to make it "doubly dangerous 
(1074) to assail a person on unequal terms," which in that case con- 

sisted in striking she witness with a knife before he was seen. 
This is approved in 9. v. Shade, 115 N.  C., 757, and S. v. Patton, ib., 
753. I n  all three cases it is expressly stated that "shooting by one 
lying in ambush" would be plenary proof of an assault i n  a secret 
manner and that less would be sufficient. I n  the present case, the 
testimony of the witness is uncontradicted that he was "shot from am- 
bush" by a coilcealed person whom he could neither see nor see that he 
was a b o k  to shoot. The jury found from the evidence that the defen- 
dant was the man who, while thus concealed in ambush, shot the 
prosecutor. 

Cited:  S. v. Harris, 120 N .  C., 5'79; S.  v. Keen, ib., 612; 8. 2). 

Bridges, 178 N. C., 738. 
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PORTRAIT O F  TTIE LATE ASSOCIATE JUSTICE RODL~AN, PRESESTED TO T H E  COURT 
ox 6 FEBRUARY, 1895. 

Hon. Geo. H. Brown, Jr., addressing the Court, said: 
MAY IT PLEASE THE COURT:-I~ behalf of his sons and daughters, I have 

the  honor of presenting the portrait of WILLIAM BLOUST RODMAN, who mas for 
ten years of his life a member of this Court. I t  is right and proper that  we 
should not only preserve in the volumes of the Reports of this Court the evi- 
dences of the wisdom, learning, and ability of its members, but that  their 
familiar faces should look down from their canvases upon the scene of their 
earthly labors and triumphs. I t  is not only calculated to inspire your Honors 
t o  emulate the ~ s n m p l e s  of your great predecessors and to write your names 
in large letters upon the judicial history of the State, but the young men who, 
on each recurring term, go forth from this room to engage in the generous 
rivalry, and encounter the difficulties of our profession, will catch hope and 
inspiration as  they gaze upon the noble features of the dead jurists whose 
portraits ornament these walls. They will remember the humble origin of 
many of them, the obstacles overcome, and the difficulties surmounted, and 
perchance ambition's spark may be fanned into a n  energetic flame by the con- 
templation of their careers. 

"Lives of great men oft remind us 
We can make our lives sublime, 

And departing leave behind us 
Footprints on the sands of time." 

He, whose lifelike portrait I have the honor to  present, was born in the 
town of Washington, Sor th  Carolina, 29 June, 1817, and was the son of TVil- 
liam Wanton Rodman and his wife, Polly Ann, the daughter of that John 
Gray Blount whose name is so well known throughout Eastern and Western 
North Carolina as  the largest landowner who eyer lived in the State. The 
subject of this sketch came of intellectual ancestors on both sides. His father 
is  said to have been a very able lawyer and a man of much intellectual force, 
who practised law in the city of Kew York for a number of years, and removed 
to Washington, North Carolina, in  1811. The maternal grandfather, John 
Gray Blount, is said to  have been a man of strong and rugged personality, 
progressive and enterprising, of great force of character and excellent judg- 
ment. He was not a member of any of the learned professions. Tlye residence 
which John Gray Blount constructed, and where he lived and died, is now 
standing in the town of Washington, and is the home of Judge Rodman's 
surviving sister. 

From the early accounts that we have of him, the youth of Judge Rodman 
was very precocious. At the early age of five years the young boy William 
Rodman was a t  school, and according to the reports of his teacher, still in 
existence, he could a t  the tender age of seven years scan and translate Latin. 
I t  frequently happens that  extraordinary, precocious children do not fulfill the 
promise of their youth. In  this case, however, the youth was but the father 
of the man. A remarkable capacity to  acquire and assimilate learning mas 
manifested in  him almost before he was out of frocks, and he retained his 
faculty in a most remarkable degree unimpaired up to the dose of his long 
and laborious life. I t  was not simply the power to  remember that  he pos- 
sessed, but i t  was the faculty of complete assimilation. What he read and 
learned became a part of his intellectual fiber. AS the healthy stomach takes 

631 



APPENDIX. 

up food, feeds and strengthens the body, so his capacious memory took up, 
digested and retained all he read, and his intellectual powers grew and 
strellgthened upon the nutriment. At the age of fifteen young Rodman 
entered college, graduating a t  Chapel Hill a t  the age of nineteen with the first 
distinction. While a t  college he is said to have been a close student and an 
omnivorous reader, a habit he retained all his life. H e  had the advantage of 
studying law under one of the greatest men whose careers adorn the history 
of this State, William Gaston, clarum et  ene era bile nomen. 

After he came to the Rar  the young lawyer settled in his native town. 
Making rapid strides, he was soon in the enjoyment of a large and lucrative 
practice. He came to a Bar whose members were men of great ability and 
distinction in their profession. Such lawyers a s  Stanley, Bryan, Donnell, 
Warren, Satterthwaite, Sparrow and Carter were for years his generous rivals, 
and constituted foemen worthy of his steel. I n  a short time Mr. Rodman came 
into the very front ranks of the profession and was justly and generally re- 
garded as  one of the very ablest and most learned practitioners in Eastern 
North Carolina. 

After 1878 I met him a t  the Bar frequently in the courts of Pitt ,  Beaufort, 
and Hyde. Although his silvered hair betokened advancing years, yet to those 
who witnessed the trial of the first cause in which he participated after re- 
turning to the Bar, i t  was plainly evident indeed that  "Ulysses had come." 
There are  some lawyers who, from peculiar mental endowment or from taste, 
acquire special skill in the trial of certain kinds of causes. Judge Rodman 
tried all kinds well. His management and speech in the celebrated case of 
Washington Carrowan, in which he was leading counsel for the prisoner, 
proves that as  a criminal lawyer he had few equals and no superiors in the 
State. The trial of civil causes, however, he  much preferred. H e  prepared 
them exhaustively and tried them with great success. 

He managed a complicated boundary case with as  much ease, clearness, and 
ability probably as any lawyer who ever lived in the State. Upon questions 
of tort, commercial and contract law, he was equally a t  home. H e  was not 
a n  orator in the usual sense of that word. H e  did not try to stir the passions, 
and he never condescended to appeal to  the prejudices of a jury. H e  was a s  
f a r  removed from the demagogue as  one pole is from the other. H e  was essen- 
tially a reasoner. His style of speaking was a s  fluent and easy as that of 
any speaker I ever heard, and so simple and clear that  the humblest intellect 
must surely have comprehended his meaning. I t  was not only no effort to listen 
to  him, but his speech had that  logical and interesting quality which carried 
his hearers along without effort on their part. H e  was eloquent, but i t  was 
the eloquence of pure reason. His speech flowed a s  smoothly and evenly as a 
deepflowing stream. I t  seldom surged a s  a tempestuous torrent. No lawyer 
was ever more devoted to the interest of his clients. No lawyer ever served 
them with more fidelity as well a s  ability, and I may add that few ever de- 
manded such moderate compensation for their services. 

I n  1854 Judge Rodman was associated by the Legislature with the Hon. 
B. F. Moore. then the recognized head of the Bar  of this State, as a commis- 
sioner to revise and print a complete compilation of the laws of this State. 
Their work is known as The Revised Code. I t  is said that  Nr. Moore always 
gave Judge Rodman credit for having performed the larger share of that  
work, and that he always spoke of him as  one of the most thoroughly equipped 
and accurate lawyers in the State. This work, though now but little in use 
owing to the great revolution in our laws, is a monument to  the research and 
ability of both these eminent men. 



APPENDIX. 

On 1 September, 1858, Judge Rodman was married to Miss Camilla D. 
Croome, of Greensboro, Alabama, a lady who blended in her character the 
highest mental and moral qualities, coupled with a charming personality. She 
died 26 May, 1887. The surviving children of this marriage are  Col. William 
B. Rodman, a distinguished lawyer, living in his father's native town and 
occupying his father's old office, Miss Lida T. Rodman, Mrs. Owen H. Guion, 
Dr. John C. Rodman, and Willie Croome Rodman, all of whom, without excep- 
tion, inherit the quick mental faculties and rare intelligence of their parents. 

In  the home circle, Judge Rodman's character was most beautiful. I n  por- 
traying this I can do no better than borrow the eloquent pen of Mr. Pulaski 
Cowper : "His home, of all places on earth, was the most attractive t o  him; 
and when not professionally engaged, a t  his home he would always be found, 
and he never left i t  ar: night. Thoughtful, sympathetic, and indulgent to his 
children, ever alive to their wishes and wants, with a heart as warm and 
unselfish as  was ever implanted in the human breast, and impulses responsive 
to love and tenderness, i t  can well be conceived how joyous was the family 
tie, and how intense the sorrow when death had broken it." 

To those who did not know Judge Rodman intimately this picture may 
appear overdrawn, for he was very reserved in his nature, and a s  imperturb- 
able a s  a Teuton. But beneath that calm and unmoved exterior there dwelt 
a wealth of tenderness and affection that  today finds a most responsive echo 
in the hearts of those who were its objects. 

At the breaking out of the war between the States, Judge Rodman raised a 
company of artillery and served for some time in Eastern North Carolina. 
Afterwards he became a judge of a military court, which position he held 
until he surrendered a t  Appomattox. I n  1868 he was elected to  the Constitu- 
tional Convention and took his seat in that  body. I n  the minds of those who 
knew Judge Rodman well a t  that time there is no doubt that  in taking that  ' 

seat he was not inspired by a desire for office. H e  was not an office-seeker, 
and never had been. His ambition had never taken that form. Shortly before 
the war he was tendered a high judicial station and declined it. He had 
never been a candidate for any office up to that time that  I am aware of except 
in 1842 he ran  for the Legislature. So I am firmly convinced that  he was not 
actuated by any selfish motive or desire for  personal aggrandizement. His 
motives mere pure and patriotic and inspired by love for  his people and his 
State. He saw that  coming events were casting their shadows before, and 
that  his mother State would soon be under the domination of an alien crew 
unless her children came to her rescue. 

He hoped, when he took his seat in that memorable body, to lead i t  in those 
paths of legislation conducive to  the good of the State. He fervently believed 
that it  was the only salvation for  the State that her sons, having her true 
interest a t  heart, should endeavor to  take part in  formulating for her govern- 
ment the new Constitution. That he was only partially successful was not his 
fault. There is no doubt that,  while Judge Rodman's conservative views, a s  
frequently expressed in that  Convention, did not always prevail, they had a 
very salutary influence and doubtless averted many harmful measures which 
otherwise might have been engrafted upon the fundamental law of the State. 

He also gave to the Constitution some most valuable and useful provisions 
which have been of great utility as  safeguards against unwise legislation. H e  
was the author of the provision in the article on Revenue and Taxation which 
fixes the proportion between the tax on property and on the poll. I have been 
informed that  this provision up to that time had not been found in the Con- 
stitution of any state in the Union. He was also the author of the provision 
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which regulates State and county taxation. and imposes a limit to taxation by 
the county. I belieae he was also the author of the Married Woman's Act, 
adopted in 1869 and 1870. 

When the distinction between the lam and equity practice was abolished 
and the common-law method of c i ~ i l  procedure displaced by the Code, Judge 
Rodman assisted more than any other in adapting the code system t o  the 
needs of our State. He prepared a criminal code, to which he devoted great 
labor and research. As i t  was never adopted, its merits are generally un- 
known. I have examined a copy of it, and, while I regard the commoa-lam 
criminal procedure a s  fa r  superior to  any possible criminal code, I can say 
that this work of Judge Rodman bears the impress of the fullness of his learn- 
ing, and of his comprehensive and discriminating mind. I n  leaving this part 
of Judge Rodman's life, I must say that I believe the impartial judgment of 
posterity mill declare that  our State is largely the gainer by his connection 
with the Convention of 1868. 

Without effort on his part, Judge Rodman mas called to the Eench of the 
Supreme Court. and took his seat a t  the January Term, 1869. Like his pre- 
ceptor, the great Gaston. he had no preliminary training as a judge in the 
nisi  prius courts of the State; but I doubt if any lawyer ever brought to this 
Eench more fullness and accuracy of learning, a greater capacity for labor, or 
a more impartial and discriminating mind. He had, pregminently, the judicial 
temperament. Nature had made him a just and impartial man, and all  his 
life he had followed the precepts of justice and right in his dealings with his 
fellow-man. 

There are  judges, I doubt not, who feel a tendency to sometimes allow their 
emotions to influence their judgment, and who restrain such feelings by the 
exercise of will and the promptings of an enlightened conscience. Judge Rod- 
man needed no such curb. Impartiality was, in his composition, an intellectual 
quality, a feature of his mind with which he had been endowed by nature. 
He was, also, more of the philosopher than most of us. He always bore good 
fortun5 without undue elation, and adversity with wonderful equanimity. I 
was present in his room a t  IIyde court on an occasion when a messenger from 
his farm hurriedly brought hirh the news that his gin-house and fifty baIes 
of cotton had been destroyed by fire the night before. At the time he wqs 
engaged in writing a n  important pleading. H e  looked up from his work, 
asked the messenger two or three questions, and resumed his writing with the 
utmost composure. I t  is seldom that men acquire that great control over their 
feelings and emotions that he possessed. 

At the time Judge Rodman came t o  the Bench, our jurisprudence underwent, 
in  many respects, a radical change. I t  was a transition period in our history. 
The Court could not always "travel with ease along the highway of precedent." 
New paths had to be blazed out, and a system of lam, in many respects un- 
familiar to our people, was to be shaped and molded to the needs and uses of 
a sparsely settled agricultural State. Judge Rodman's fertile and resourceful 
brain lent invaluable aid to this Court during that period. His opinions upon 
constitutional questions are  justly regarded by the profession a s  among the 
very ablest in our Reports. His dissenting opinions, in some notable cases, 
show not only the independence of his mind, but the power and force of his 
reasoning faculties and his great acumen. His style might well be studied 
with profit by the judicial writer. The simplicity and elegance of his diction 
is evidence of the richness of his vocabulary. H e  was not only a master of his 
native tongue, but he was entirely a t  home in the language of Virgil, as well 
as  Homer; in the language of Goethe, a s  well as Hugo. He was a mathe- 
matician of a high order, and a belles lettrcs scholar of extensive and varied 
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accluirement. His love of learning mas only exceeded by his love of truth. I t  
is  useless that I should continue this imperfect sketch. S o  words that I can 
utter will add to his fame. He has made for himself. in the records of this 
Court, a monument which will preserve his name and memory to future gen- 
erations as  long as  law is revered and precedents are respected. 

I t  only remains, in conclusion, that I shall present to your Honors this por- 
trait  of a great judge and a good man, that i t  may hang among those of his 
illustrious predecessors and associates, portraying to present and future gen- 
erations the lineaments of one of those profound lawyers who assisted in ex- 
pounding and maintaining the great system of jurisprudence under which 
we live. 

Following Judge Brown, Hon. Charles F. Warren addressed the Court a s  
follows : 

~ I A Y  IT PLEASE YOUR HOXORS :-I have been requested by the family of the 
late Judge Rodman to be present on this occasion. The distinguished jurist 
who has presented his portrait to this Court has left but little unsaid. Born 
in the same town, and living neighbors, members of the same profession and 
practising a t  the same Bar, I esteemed and admired him. I t  is a pleasure to 
pay my tribute to his worth as a citizen, his purity as  a man, his ability a s  
a judge, and his learning and integrity as a lawyer. 

Graduating a t  the State University with the first honors of his class, he mas 
prepared for the Bar by Judge Gaston. A hard student, a ripe scholar, a close 
reasoner, with high conceptions of the dignity and honor of his profession, he 
was splendidly equipped for the practice of the lam. There was no flaw or 
crevice in his armor. Like a knight of old, he entered the lists prepared to do 
battle with all comers. H e  a t  once took and held high position in  a conspicu- 
ously able and brilliant Bar. Stanley, Donnell. Satterthwaite, Warren, Carter, 
and Sparrow, his professional brethren, have all long since gone over to the 
silent majority. They were not mere practitioners, trained and skilled in the 
principles and forms of the law. T'hey brought to the practice of the law 
every resource of liberal education and cultivated and disciplined faculties. 
History, science, philosophy, and the literature of the living and dead lan- 
guages were a t  their command. The attrition of mind, like the spark from 
the flint, drew forth their best powers. They entered the arena like the Greek 
athlete, stripped and oiled for the decisive wrestle, and, if in the contest they 
touched mother earth. like Antzeus, they arose strengthened by the contact. 
There was a courtesy and esprit de c u ~ p s  among them which gave tone and 
character to the profession. With them the practice of the law had higher 
aims than the acquisition of money. 

Judge Rodman loved the law for its om7n sake. He gave i t  no divided affec- 
tion, but devoted his life to its serrice. To him it  was the noblest and most 
attractive of the sciences. To him it  was a progressive science, adapting itself 
to social changes and conditions and keeping pace with the progress of inven- 
tion and the march of civilization. H e  did not hesitate to discard the useless 
and obsolete. He believed- 

"That man's the best conservative 
Who lops the moulderecl branch away." 

In  the maturity of his intellect and physical powers his capacity for labor 
was immense. He considered no.thing done while anything remained to be 
done. Enjoying a lucrative and exacting practice, he still found time to labor 
in other fields. With his associates he prepared the Rerised Code, which is 
regarded by the profession as a most thorough and accurate compilation of 
the statute law of the State. The articles of the Constitution of 1868 upon the- 
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judiciary and revenue and taxation were mainly drawn by him. A pleader of 
rare  skill and precision under the old method, and schooled in its forms and 
 precedent^, he strongly advocated the adoption of the new system. The 
changes and alterations in the New York Code of Civil Procedure necessary 
to adapt i t  to our judicial system were made by him. The acts on Criminal 
Procedure, Draining Lowlands, Landlord and Tenant, and Marriage were 
drawn by him, and stand upon the statute books substantially a s  he drew 
them. As a lawmaker he was exact, painstaking and conscientious. Lord 
Catham deprecated the presence of the mere lawyer in  Parliament, and he 
said you might shake the Constitution and the lawyer would remain silent, 
but if you touched a cobweb in Westminster Hall, the exasperated spider 
would sally out in its defense. Judge Rodman had no reverence for  rubbish. 

His ten years of service upon this Court was a period of transition. The 
State had just emerged from a desperate civil war, and old forms had vanished 
in the conflict. The foundations of society were shaken. Novel and perplexing 
questions arose which needed to be solved by the Court. The thousand and 
one questions incident to a change from one form of government and currency 
to another, and from a system of slavery to a free State, acts and contracts 
which had their birth and origin in  social disorder, the construction and 
adaptation of new laws enacted to  meet the new order and condition of things, 
all came up for solution. I t  was a fierce light which beat upon the Court in 
those days of unrest and passion. While i ts  conclusions may not always have 
met our approbation, no one can deny i ts  great ability. The opinions of Judge 
Rodman are well considered and expressed. His style. if less terse and per- 
spicuous than that of the great Chief Justice who presided over the Court, was 
more ornate and scholarly. H e  was apt in illustration, and mas a fine classical 
scholar. His knowledge of the law was profound. He was a great judge. 
Soon those who have heard him will pass away and time will obliterate the 
monument which marks his last resting place, but his voice will still speak 
from the printed page. 

Returning to the practice of the law a t  the expiration of his judicial term, 
he found his old associates gone and younger men contesting for the emolu- 
ments and honors of the profession. I wish here-and now to bear testimony 
to his uniform courtesy and kindness, to  his absolute fairness to  his profes- 
sional brethren, and to the modesty and amiability of his character'. What 
there was in his case, Judge Rodman developed, and he tried i t  upon its 
merits. H e  planned no surprises and dug no pitfalls for  his adversary. The 
trial of a case was to him the method provided for the ascertainment of truth. 
H e  lacked the fire and intensity of the orator. H e  appealed to the intellect 
rather than the emotions. I n  his estimate of men he was not always correct, 
and by reason of this, in the trial of cases, he  sometimes lost when he ought 
to have won. I n  legal argument he was admirable, and he unfolded and de- 
veloped the equities of his case with rare  judginent and power. No subject 
was so subtle and intricate that he could not elucidate it. When he presented 
some nice question of law, or drew some fine distinction, I thought that the 
science of metaphysics had lost what the law had gained. 

His life was filIed with honors and usefulness. H e  has done the State 
service and should live in her history. Her  judicial annals are  enriched by 
his labors, and he has left his impress upon her statute and organic law. His 
memory will be cherished and honored by the members of that profession to 
which he devoted his life and which he so highly adorned. 

Remarks were also made by Mr. John H. Small, a s  follows : 
MAY IT PLEASE THE COURT :-The grateful spirit which prompted the presen- 
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tation of the portrait of this eminent lawyer and judge by his family is worthy 
of commendation. 

I t  is  a beautiful custom and, I believe, received its impetus with the removal 
of the Court to this commodious and appropriate building. I t  is well that  
the living students of the law may look upon the faces of the great jurists of 
our appellate court who have laid deep and strong the basic principles of our 
jurisprudence and that  the laity shall see here reflected the images of these 
great men who, as  expounders of the law, have thrown a protecting panoply 
around the liberty and property of its citizens. 

Success in any calling involves labor, and, in  many instances, a more or less 
high degree of intelligence, but to  achieve a distinguished success in the lam., 
a t  the Bar, or on the Bench, involres the unceasing industry of a well-matured 
mind, which no pretensions can usurp and no false glamour deceive. 

The ultimate criterion of a lawyer is the verdict of his peers, and, as  in no 
other profession, their verdict is always just. 

The people of North Carolina, from the days of the Colonial period to the 
present, have possessed many virtues which, in  many respects, have never 
received just recognition a t  the hands of the historian; but I wish, with he- 
coming modesty, to  suggest that gratitude to her public men, a prompt recog- 
nition of eminent services, and a reverent preservation of the memorials of the 
past, cannot truthfully be considered as one of our cardinal virtues. 

We permit the pressing problems of the present to  usurp the glorious mem- 
ories of the past, and while we admire the learning of the living and applaud 
the hero of today, we forget the dead oracles of the generations before, and 
permit the patriotic services of her sons to rest in uncertain tradition. 

I t  has been said that  "history is the essence of innumerable biographies." 
Certain i t  is that  if the biographies of our distinguished men could be written 
with fidelity and memorials of their life's work properly cherished, then the 
field would be ripe and the harvest plentiful for the future historian. 

This is not the occasion, nor does time permit any extended notice of the 
life and service of the distinguished Judge, to whose memory this occasion is 
a tribute, and i t  would be superfluous in view of the very appropriate sketch 
which has been submitted; but it  is to  be hoped that  the biography of Judge 
Rodman may yet be written by loving hands, in order that his zeal and in- 
dustry and learning in the mysterious realms of the law may furnish an 
inspiration and stinmlus to those whose good fortune i t  was not to  know him 
in life. 

Judge Rodman was always a student. His conclusions did not come by 
intuition, nor did he always regard precedents as  infallible, but he entered 
into the reason and principles of the proposition under consideration, and 
boldly followed the conclusions of his logical mind. 9 s  an advocate, when his 
case demanded it ,  he reveled in a technical point and often excited the admi- 
ration of his brethren a t  the Bar by his lucid, cogent, and learned arguments 
upon questions which to them had been speculative, but under the treatment 
of his logical mind and terse English became living realities of the law. 

Prior to  the war, he had a large practice in his circuit, comprising a number 
of eastern counties, and attracted a large and influential clientage, particularly 
in litigation affecting real estate. To use the expression of the laity, he was 
regarded a s  the best "land lawyer" in the east, which was no mean distinction 
considering the brilliant galaxy of lawyers then practising in that  section. 

Judge R d m a n  has left his impress upon the organic and statute laws of 
our State. As a member of the convention of 1868, he was one of the most 
learned members of that  body, and took an active part  in framing the new 
Constitution to meet the changed conditions, and it may be said with simple 
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justice now, that every clause which he drafted and was adopted has proven8 
by actual experience the wisdom of his great mind and his disinterested zeal 
for the people of North Carolina. As the leading member of the commission 
appointed to draft the Code of Civil Procedure, the present Code was reported 
and adopted. Considering the traditional conservatism of the B a r  of the State, 
this in itself mas a bold act and brought many anathemas upon the heads 
of the commission, but a practical application of its provisions has  overcome 
all opposition, and,it  would be impossible to return t o  the old forms of plead- 
ing and procedure. 

Judge Rodman mas elected a Justice of the Supreme Court in 1868, and 
served the full ten years of his term until 1 January, 1879, the only other 
Justice elected a t  the same time and serving the full term being Justice Reade. 
I t  would be verily "carrying coals to Kerncastle" to speak in detail of his 
labors in this Court. The memorials of his work are  found in the 17 volumes 
of the Reports from 63d to 79th, inclusive. 

Many of his opinions on leading cases, many are landmarks which point 
the way, and they have not only been the admiration of the Bar, but they 
have been quoted with approval by his learned successors on this Bench. 
During the ten years which he sat  in this Court there were nine Justices a t  
different periods, viz. : Chief Justices Pearson and Smith, Justices Reade, 
Dick, Settle, Faircloth, Boyden, and Bynum. 

We are  reminded that  time in its relentless march has made serious inroads 
into the ranks of this illustrious company. Of these nine only three survive: 
the present Chief Justice and Justices Dick and Bynum. 

I surmise there was one side of the character of Judge Rodman which t h e  
superficial acquaintance did not perceive. With his s,tudious habits, his con- 
templative mind, and his innate modesty, he was withal a man of deep senti- 
ment and tender emotions. Not the susceptible consciousness which bubbles 
over a t  trifles but the deep, abiding sentiment which runs i ts  majestic and 
silent course and mingles its being in the object of its affections. The great 
sorrow of his life was the death of his loyal and estimable wife, and though 
he seldom referred to his great grief, yet his friends knew that  his heart was 
sad in  contemplation of his irreparable loss. He passed the evening of his 
life in his native town of Washington, dwelling among his beloved books and 
with his devoted children, to  whom he was fondly attached until the summons 
came and he passed over the river to that bourne from which no traveler 
returns. H e  left surviving two most estimable and intelligent daughters and 
three sons, all of whom are  exemplifying the force of parental example, and 
do honor to a distinguished lineage. Two of the sons have entered life's work ; 
the one a physician and the other a lawyer, the latter bearing the name of the 
distinguished judge and making fine promise of a useful future. 

William Bland Rodman, the learned lawyer and upright judge, will live in 
the annals of North Carolina, and his portrait upon these walls will serve to  
recall a life fraught with good and fruitful works. 

Response of CHIEF JUSTICE FAIRCLOTH : 

!t'he Court has listened to the remarks just made with much pleasure. 
Judge Rodman engaged in his chosen profession a t  an early age and pursued 

it  diligently until his declining years, and did so with marked success. His 
success a t  the Bar and on the Bench as  member of this Court affords abundant 
proof of his distinguished ability, astuteness and untiring industry. His power 
was impressed upon the mind of his profession and intelligence of the people 
of the State. The organic lam, the statutes of the State, and the court records, 
and especially his opinions in this Court, all testify to his fine learning, his 
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superior abilities and his great usefulness t o  his country and to his profession. 
His learning was general and everywhere disclosed his superior power and 
careful thought. His example in the work of his profession is worthy of imi- 
tation by those who come after him. His name, reputation, and usefulness 
a s  a jurist will be the inheritance of those who survive' long after the mem- 
ories of those who knew him have failed. 

The Court accepts the portrait cheerfully and tenders its thanks to the  
donors. It will be suspended on the walls of this hall in its appropriate place 
and i t  is now so ordered by the Court. The clerk will note these proceedings 
in his record and superintend the execution of the foregoing order. 
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ACTION, Against Administrator. 

1. Where a judgment was ohtained in another state against the adminis- 
trators and sureties of a deceased administrator, and an action was 
instituted in this State for a settlement, such judgment is  competent 
evidence against and binding upon the administrators and their 
privies, i t  appearing that such administrators were present and re- 
sisting the recovery in the foreign court. Hoore v. Smith, 667. 

2. I n  an equitable action for the settlement of the estate of a deceased 
administrator, and to satisfy a judgment obtained in another $tat@ 
against his personal representatives and the sureties on his bond, such 
sureties may intervene and receive credit for what they have paid on 
the judgment, remaining liable to plaintiffs for any balance due on the 
judgment in escess of what may be realized in the present action. 
Ibid. 

Against Corporc~tion, 837. 
Against Bherifl, 426. 
For Accounting, 665. 

1. Where, in an action for a n  accounting against the assignee of an in- 
solvent's estate, a reference is made to ascertain the condition of the 
estate and the conduct of the business by the assignee, the parties a re  
entitled from the referee to  a statement of all the items of the account 
between them in order that either may, if he thinks proper, except 
to  any particular item. Xharpe v. Eliason, 665. 

2. TT7here a referee, in such action, stated in his report that certain prop- 
erty which had been sold belonged to the assigned estate and had been 
duly accounted for by the assignee: Held, that  such report mas too 
uncertain in that it failed to state how much was realized from the 
sale and how it had been accounted for. Ibid. 

For Alimony, 288. 
For Breach of Contract, 102. 
For Damages, 140, 296, 394, 558, 655, 718, 720, 797, 817, 875, 940, 955, 961, 968. 
For Deceit, 389. 
For Malicious Prosecution, 71, 75. 
For Penalty, 430, 502. 
For Possession of Persowtl Property, 761. 
For Rent, 418. 
For Slander, 466. 
F w  Trespass on Land, 866, 843. 
I n  Asslttnpsit, 598. 
In0Nature of Creditw's Bill, 678. 
On Accepted Draft,  806. 
On Coupons of Cownty Btmds, 610. 
On Insurance Policy. 

1. The trial judge has authority to  order the consolidation of several 
actions brought on concurrent policies of insurance on the same prop- 
erty. Blacli-burn 21. Ins. Go., 821. \ 

2. Where, in a n  action on fire insurance policies, the defense was that the 
property was fraudulently burned by the insured, it  was error to  
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ACTION, Against Administrator-Continued. 

charge that  such burning must be proved beyond a reasonable doubt ; 
only a preponderance of testimony is required. Ibid. 

On Note, 413, 550, 785. 
On Note of Married Woman, 708. 
Right of. 

The right of action against a clerk of the Superior Court for failure to  
index a judgment is assignable. Redmond v. fitaton, 140. 

To Enjoin Foreclosure of Mortgage, 822. 
To Foreclose Mortgage, 504, 537. 
To Recover Lea&, 147, 311, 451, 526, 629, 712, 771, 859. 
To Recover M o n q ~  Paid on Contract for  La&, 381. 
To Set Aside PrauduTent i)eed, 631, 684. 
To 6et  Aside B'rnudulent Cionvegames of Homestead, 782. 

ADMISSIONS AND DECLARATIONS O F  PRISONER, 990. 

ADXINISTRATOR. 

Action Against, 667. 
Sale of Land for  Assets, 712. 

ADNINISTRATOR, Void Appointment. 

The appointment of an administrator upon the estate of a living man is 
void for  all purposes, and everything that is  founded upon it is a 
nullity, because there mas no jurisdiction to appoint. (Quaere, whether 
a n  administration granted, not upon false information as  to a person's 
death, but upon a presumption of law arising from his absence with- 
out being heard from for seven years does not make the acts of the 
administration valid.) fipringer v. Shavender, 12. 

ADMINISTRATOR, Exclusive Authority of. 

Only the administrator of a decedent can apply the real and personal 
assets of the estate to the payment of debts when there is no lien. 
Holden v. Btricklamd, 185. 

ADVANCEMENTS, How Accounted for. 

Where a will provides for the equal distribution of the testator's estate, 
and one of the devisees is indebted to the testator, i t  is proper to add 
the amount of such indebtedness to  the value of t h e  personal and 
real estate, and after ascertaining the share of each, to  deduct from 
the share of the one so indebted the amount of his indebtedness. 
Balsleg v. Bnlslqt, 472. 

ADVANCES. 

Landlord's lien for advances esists only for those made during the year 
i n  which the crop is  made. Fleming v. Damtmport, 153. 
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I, A husband who, with the wife's consent, acts as  the general manager 
of her store, has no implied authority to execute in her name a note 
in payment for goods previously purchased. Witx v. Crag, 48. 

2. The right or power to purchase implies the right or power to  pay or 
agree to pay for the thing purchased. Johnson v. R. R., 926. 

AGRICULTURAL LIEN. 

Although, under sections 1754, 1799, and 1800 of The Code, the lien of a 
landlord for advances is  superior to  that  of a third party making 
advances to the tenant, nevertheless such priority exists only for ad- 
vances made during the year in which the crops werq made and not 
for a balance due for an antecedent year. FZemhg v. Davenport, 153. 

1. A heading or title arranged by the  compilers for a chapter or section 
of The Code in no way affects the construction of the language of the  
statute itself. Cram u. Cram, 288. 

2. The fact that  summons, in a proceeding under section 1292 of The Code, 
of which a judge of the Superior Court has jurisdiction, was made 
returnable a t  term, does not affect the jurisdiction of the judge to 
hear and determine the matter. Ib id .  

3. Vague and indefinite allegations of infidelity on the part  of a wife, 
made by a husband in his answer to her complaint in  a proceeding 
for support and maintenance, under section 1292 of The Code, will 
not be allowed to affect the question of the husband's liability in such 
proceeding. Ib id .  

4. Where, by an agreement for a separation between husband and wife, 
the former agreed to pay a certain monthly allowance, and the hus- 
band, after paying several installments, discontinued the payments, 
he cannot set up the agreement in bar of her action for a support 
under section 129'3 of The Code. even though he discontinued the pay- 
ments because she demanded that  the allowance be increased. Ib id .  

5. In  proceedings under section 1292 of The Code i t  is the province and 
duty of the judge to determine what is a reasonable subsistence for 
the wife, either by hearing testimony himself or by reference t o  a 
referee to ascertain facts as  to the income of the husband, etc. Ibid.  

AMBIGUOUS CONTRACT. 

While courts may decide between one or two possible constructions of 
ambiguous terms, and may sometimes resort to  pertinent extrinsic 
evidence to  arrive a t  a proper interpretation, they cannot, neverthe- 
less, supply a supposed ellipsis in order to give legal effect to  language 
which, without addition or alteration, would be meaningless. Sinclair 
v. Hicks, 606. 

1. A discrepancy between a summons and a complaint, in respect to t h e  
title of the action, is not a material defect, and an amendment is per- 
missible. BurrelZ u. Hughes, 430. 
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2. ,4n amendment to a pleading does not exclude a party from the benefit 
of allegations in  the original pleading. Threadgill v. Gomrs., 616. 

3. The court may permit the sheriff to amend his return so a s  to make 
i t  speak the truth, and the amendment when made relates back to 
the original term. Grady v. R. R., 952. 

4. A return of service of a summons which was made on a local agent of 
a railroad company in the hands of receivers, and which recited that  
i t  was served by delivering a copy to a person named "agent of the 
defendants company," may be amended by striking out the word 
"company." Ibid.  

ANCILLARY REMEDY. 

1. The right to an ancillary remedy depends upon the plaintiff's right to  
the main relief demanded in the complaint. Witx v. Gray, 48. 

2. There being but one form of action in civil cases, 'the fact that  a plain- 
tiff asks for one of the many remedies ancillary thereto, to  which 
he is not entitled, does not affect the action itself, which will go on 
if he is entitled to  any other of the remedies. Hargrove v. Harris, 418. 

ANIMUS, in Slander, 1051. 

APPEAL, 937. 

When Granted. 
1. Though a surety on a prosecution bond is not a party to  the action, yet, 

when he is made a party to a proceeding to tax the costs in a case, 
he may appeal from the order allowing the motion to retax. Am/lth 
v. Arthur, 871. 

2. Where a jury returns a special verdict on the facts and the court enters 
a verdict thereon of not guilty, the State may appeal. 8. v. Robin- 
son, 1046. 

Whe?~ Does Not Lie. 
1. Fragmentary appeals are  not allowed. Hinton v. Ins. Go,, 22. 
2. An appeal from a judgment for costs only does not lie. Futrell v. 

Dems, 38. 
3. Where a motion is made to docket and dismiss a n  appeal under Rule 

17, for failure of the appellant to docket the same, the excuses for  
such failure shall then be made. Mortgage Co. v. Long, 77. 

4. I n  the absence of a request from or agreement with the appellee that  
an appeal should not be docketed, the fact that  negotiations were 
pending for a compromise is no good excuse for appellant's failure 
to docket the appeal, and a motion to reinstate will not be allowed. 

5. An appeal will not be entertained when the only matter involved is  the 
question of costs. Elliot v. Tys0.n. 184. 

6. A motion to dismiss an action for want of jurisdiction or because the 
complaint does not state a cause of action is not such a demurrer ore 
tenus as  will permit a n  appeal from its refusal. Burrell v. Hughes, 
430. 

7. An appeal does not lie (being premature) from a n  order directing the 
examination of directors of a corporation under the provisions of 580 
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et seg. of The Code, in an action by a stockholder against the corpora- 
tion, or from a refusal to discharge such order. HoZt v. Warehouse 
Co., 450. 

8. An appeal does not lie from an order for the examination of a person 
in supplementary proceedings. Bruce v. Crabtrae, 528. 

9. The findings of fact by a trial court in  supplemental proceedings a r e  
final and cannot be reviewed on appeal, unless upon an exception that  
there was no evidence to  support them or one or more of them. H h s -  
dale v. Underwood, 693. 

10. Where an appeal after being on the docket for two terms was dismissed, 
when reached in its order a t  the third term, for  want of prosecution, 
it will not be reinstated on appellant's affidavit that his attorney was 
sick, it  not appearing that the appellant made any inquiry of his 
attorney regarding the appeal or sought to  get other counsel to  prose- 
cute it. lllartin v. Chambers, 673. 

11. The refusal of a new trial upon the ground that the verdict is against 
the weight of the evidence is not reviewable on appeal. Alpha Mills 
u. E w i n e  Co., 7W. 

12. An exception taken to a charge after verdict was rendered will not be 
considered on appeal. S.  v. Hart ,  976. 

13. An assignment of error that  the court declined to charge a s  requested 
will not be considered where the record does not show that any in- 
structions were asked for. S.  u. Hart ,  976. 

14. Where there is an assignment of error that  the evidence did not justify 
the verdict, this Court will consider only the evidence offered by the 
State. Ibid. 

15. Where the trial judge, in his statement of the case on appeal, says that 
he recapitulated the evidence to the jury, and there is nothing in the 
record to  contradict this statement, a n  assignment of error that  the 
court did not recapitulate the testimony will not be considered on 
appeal. Ibid. 

A P P E A L ,  Certiorari as Substitute for. 

1. Where, upon an appeal being taken from a judgment, a n  entry was 
made upon the docket allowing time to file bond and prepare case on 
appeal, and it  was understood between the two attorneys for the 
appellant that  one of them should attend to the matter, and he neg- 
lected on account of sickness to file the bond and prepare and serve 
the case on appeal: Held, that  no grounds exist for a certiorari. 
Boyer v. Garner, 125. 

2. The giving of a n  appeal bond is  no part of the duties of a n  attorney; 
if the attorney assumes the duty he does so a s  agent of the appellant, 
who is answerable for the negligence of his attorney. Ibi&. 

3. Where the transcript is not filed a t  the first term after the trial below, 
a s  required by Rule 5, on the failure of the appellant to  apply a t  such 
term, as  required by Rule 41, for  a cer t io~ar i  to  procure it, he is not 
entitled to  such writ a t  a subsequent term. I n  such case, the failure 
to apply for a certiomri is not atoned for by the alleged negligence 
of the clerk below. Haunes u. Coward, 840. 
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4. Where an appellant neglected to  docket his appeal or apply for a 
certiornri a t  the next term of this Court after the cause was deter- 
mined in the court below, the writ will not be granted. Causey v. 
Snow, 497. 

5. Where the affidavit in an application for a certiorari showed that the 
word "not" was omitted in a n  important part of the testimony, and 
was accompanied by a telegram from the trial judge to the same 
effect and expressing his readiness to supply the omission, the writ 
will be granted. Sherrill v. TeZ. Co., 654. 

APPEAL, When Sew Trial Will Be Ordered. 

1. TT7here, on appeal, the case and countercase were filed in time, but the 
trial judge died before settling the case, the appellant, instead of a 
new trial being granted, may his case and have the appeal 
tried on the countercase. Ridley v. R. R., 923. 

2. where an appellant in apt time docketed the record proper, applied for 
a certiorari, the case on appeal not having been settled by the trial 
judge, though case and countercase had been duly served, and in the 
meanwhile the judge died, a new trial will be ordered. Taylor v. 
Simmons, 70. 

When Judgment Below Wil l  Be .df/irnzed. 
1. Where appellant, after a failure to agree on the case on appeal, does 

not "immediately" request the trial judge t o  settle the same, but 
delays for several weeks, and in the meantime the judge dies, and no 
excuse is shown for the appellant's laches, the judgment below will 
be atLirmed. Heath ?j. La?tcaster, 69. 

2. An appellant must show error affirmatively, and where he does not do 
so, and the record is insufficient to determine whether or not error 
was committed by the trial judge, the judgment below will be af- 
firmed. NcC~-immzon, v. Parish, 614. 

3. Where defendant in a criminal action made no exception to evidence or 
instructions to  the jury. but after conviction and refusal of motion 
for new trial "excepted," without specifying anything to which he  
excepted, the judgment will be affirmed when no error appears on 
the record. N. v. Page, 1016. 

Motion to R h s t a t e  Dismissed Appeal. 
1. Motion to reinstate dismissed appeal, when not entertained, 46. 
2. The printing of a record on appeal, as  required by Rule 30, requires no 

legal skill, and hence, the negligence of counsel is no excuse for the 
failure to pr int ;  and where an appeal has  been dismissed for such 
failure, a motion to reinstate will not be allowed. Duan v. Undsr- 
wood, 525. 

APPEAL, Not Perfected. 

Where the court below affirmed on appeal a judgment of the clerk in a 
proceeding before the latter to set aside a special proceeding for the 
sale of land, and an appeal was taken from said judgment of affirm- 
ance but was not perfected, a subsequent motion t o  divide the action 
was properly overruled, the matters involved being re8 judicata. 
L4ngsto.n v. WeiZ, 205. 
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Application to  Amend Case on Appeal, 87. 

From Award of Arbitrators, 847. 

APPEARANCE I N  SCPPLENENTARY PROCEEDINGS 

A general appearance by the defendant before the clerk in supple- 
mentary proceedings waives all defects in the service of the notice 
to  appear. Hinsdale v. Underwood, 593. 

APPLICATION O F  PAYMENTS ON R'OTE, 785. 

ARBITRATORS. 

Where arbitrators, or a majority of them, fail  to agree upon an award, 
and the parties cannot agree upon other arbitrators, they a re  r e l e  
gated to  their legal rights and an action may be maintained. Prstx- 
felder v. Ins.  Oo., 491. 

ARBITRATION AND AWARD. 

1. Arbitration being a favored mode of settling disputed matters, the 
courts are slow to set aside awards upon a n  allegation that  the arbi- 
trators have attempted and failed to decide according t o  law. Patton 
u. Garrett, 878. 

2. The words "adjudge," "determine," and "award," used by arbitrators 
in  their award, do not necessarily carry with them the idea of a judg- 
ment according to law so as  to  enable one of the parties t o  have the 
award set aside for errors of law where the point decided was doubt- 
ful. Ibid. 

3. ,4 naked promise by a party to an arbitration and award to allow the 
other party a n  additional credit for an item, if i t  should prove to 
have been inadvertently omitted by the arbitrators, is without con- 
sideration, and hence not binding. Ibid. 

4. While corruption or partiality is ground for  setting aside an award, 
mistake is not, unless the arbitrators have been led into it  by undue 
means or through fraudulent concealment of a party. Ibid. 

5. Where one of the parties to a n  arbitration executes his bond for the 
amount of an award, as  directed by the arbitrators, he is  estopped to 
defend an action thereon on the ground that he executed it in igno- 
rance of a mistake in  the award and of the fact  that  the award was 
reviewable by a court a s  to a question of law involved therein. IbM.  

ARSON, Indictment for, 976. 

ASSAULT, Secret, 1068. 

ASSETS, Sale of Land for, 712. 

ASSIGNEE. 

1. Unless specially authorized to do so, an assignee for benefit creditors 
has no right to waive the statute of limitations or to arrest running 
of the same by partial payment on debtor's note. Bat t le  u. Battle, 161. 

2. An assignee of judgment debtor may be examined in supplemental pro- 
ceedings. Bruce zl. Crabtrae, 527. 
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3. I n  an action to foreclose a mortgage against an insolvent mortgagor 
and his assignee, to which the creditors of the former are  not parties, 
the assignee represents the creditors and can interpose the defenses 
that would be available for them. Bank v. Adrian, 537. 

ASSIGNEE, Accounting by. 

1. Where, in a n  action for an accounting against the assignee of an in- 
solvent's estate, a reference is made to ascertain the condition of the 
estate and the conduct of the business by the assignee, the parties 
are  entitled from the referee to  a statement of all the items of the 
account between them in order. that either may, if he thinks proper, 
except to any particular item. 8harpe v. EZias~h ,  665. 

2. Where a referee, in  such action, stated in his report that  certain prop- 
erty which had been sold belonged to the assigned estate, and had 
been duly accounted for by the assignee: Held, that such report was 
too uncertain in that it  failed to  state how much was realized from 
the sale and how it had been accounted for. Ibid. 

ASSIGNMENT LAW, 223, 271. 

Chapter 466, Acts 1895, entitled "An act to  regulate assignments and other 
conveyances of like nature in Xorth Carolina," applies only to  con- 
veyances made to secure pregxisting debts, and not to those executed 
to secure a debt growing out of the transaction itself and for  a present 
consideration. Farthing v. Carrington, 315. 

ASSIGSMENT BY COPARTNERSHIP. 

1. With the assent of the members of a firm, any one of them is free to  
dispose of the partnership property for his individual use, and a 
creditor cannot intervene to prevent the application. Armstrong v. 
Carr, 499. 

2. An assignment of partnership property by members of an insolvent firm 
is not rendered fraudulent as  to the firm creditors by a clause therein 
preferring over partnership creditor's debts due to creditors of the 
individual partners. Ibid.  

ASSIGNMENT FOR BENEFIT OF CREDITORS. 

1, A deed of assignment for benefit of creditors which directed the trustee, 
with all reasonable diligence, to  sell and dispose of the property con- 
veyed, including stock of goods, in such manner as  he should deem 
most beneficial to the interest of all  concerned, is not void on its face 
because it  does not in express terms restrict the trustee as  to  the time 
or manner of disposing of the property. Btonebzcrner v. Jeffregs, 78. 

2. The insertion in a deed of assignment of a power to replenish a stock 
of goods with money arising from the sales of assigned property is 
not proof conclusive of a fraudulent intent or purpose to hinder and 
delay creditors when i t  is manifest from the whole deed that the 
maker's purpose and design was that  the trustees should manage the 
property for the benefit of all and not for the ease, benefit, or comfort 
of the debtor. Ibid. 
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3. A deed of assignment will be declared void in law only where the debtor 
appears in express terms to be providing for his own ease, comfort, 
or benefit to the possible detriment or delay of his creditors. Ibid. 

4. Even where prirna facie the deed appears to reserve an unconscionable 
benefit or to subject the creditors to  unjust hindrance or delay, yet if 
i t  also appears that the language of the deed is susceptible of explana- 
tion by evidence aliunde, that  will make i t  consistent with good faith, 
the issue of fraud must be submitted to the jury to determine whether 
such extrinsic evidence is  sufficient to rebut the presumption of mala 
jtdes raised by the deed. Ibid. 

5. The omission by a copyist in  the  copy of a deed of assignment of a 
single creditor's name and claim, when it  was included in the original 
draf t  and in the deed a s  recorded in another county, is  not sufficient 
to shift the burden of proof on the issue of fraud, it being, a t  most, 
only competent a s  a circumstance to be considered with other evi- 
dence tending to show bad faith. Ibid. 

6. Where an assignment for benefit of creditors confers no power on the 
trustee, as  agent of the debtor, to do any act to waive the statute, or 
to  express a willingness or intention to pay the debt after it  becomes 
otherwise barred, a partial payment made by the trustee on a note 
of the debtor will not arrest the running or remove the bar of the 
statute of limitations. Battle u. Battle, 161. 

7. While the act of 1893 (chapter 453) does not prohibit boaa fide mort- 
gages to secure one or more prezxisting debts, yet where a mortgage 
is made of the entirety of a large estate for a pregxisting debt (omit- 
ting only a n  insignificant remnant of property), the mortgage is in  
effect an assignment for the benefit of creditors secured therein, and 
is  subject to the regulations prescribed in said act of 1893. Bank v. 
Gilmer, 684. 

8. Under the act regulating assignments for  benefit of creditors (chapter 
453, Acts 1893), the failure of the assignor to  file the schedule of 
preferred debts as required in  said act renders the deed of assignment 
void as  to attacking creditors. Ibid. 

ASSIGNMENT O F  FUTURE INTEREST IN LAND. 

A testator devised land t o  his daughter P. and her heirs, but in  case of 
her death without issue surviving, then to his daughter A.: Held, 
that P. takes a conditional fee simple in the land, liable to  be deter- 
mined upon her dying without surviving issue, and A. takes, by way 
of executory devise, a remainder or future estate or interest, which 
she may assign and convey by deed, which with warranty will be a n  
estoppel upon her heirs. Wright v. Brown, 26. 

ASSIGKMENT OF JUDGMENT. 

1. The simple assignment of a judgment does not carry with i t  the right 
of action which the plaintiff has  against a clerk of the Superior Court 
for failure to  properly index it. Redmolzd v. Stuton, 140. 

2. Where R, bought from F. a judgment which the clerk of the Superior 
Court had failed to  properly index, and by reason of such negligence 
lost a lien upon land, and it did not appear that  in taking an assign- 
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ment of the judgment, R. contracted with F. for anything but the 
judgment: Held, that  R. acquired only the right to enforce the judg- 
ment and to enjoy its fruits, and not the right, which F. had, to sue 
the clerk for his failure to properly index it. Ihid. 

ASSIGNMENT OF CLAIM AGAINST UNITED STATES GOVERNMENT. 

1. The matter of the compensation of deputy United States marshals is  
between them and the marshal and not between them and the Govern- 
ment, and therefore the assignment of their claims for compensation 
against the marshal is  not in violation of section 3477 of the Revised 
Statutes of the United States. Wallace v. Douglas, 659. 

2. Where a United States marshal accepted a draf t  on him by his deputy 
marshal, "payable when I receive funds to the use of the drawer," 
he became liable when the moneys mere placed to his credit though 
he had not taken manual possession thereof. Ihid. 

ASSIGNMENT OF HOMESTEAD. 

1. Where a judgment debtor has lands allotted to him a s  a homestead 
exemption of less value than $1,000, in the county of his residence 
(being all of his lands therein), and causes a transcript of the allot- 
ment to be recorded in and delivered to the sheriff of another county, 
where he has lands, it  is the duty of such sheriff, upon the receipt 
of a n  execution against the debtor, to  assign to the latter a quantity 
of said lands sufficient in value, when added to the value of the lands 
allotted in  the county of the debtor's residence, to  make up the full 
exemption of $1,000, and this is so notwithstanding no exceptions 
were filed by the debtor to the allotment made and recorded in the 
county of his residence. (Whitehead v. Spioeg, 103 N. C., 66, cited 
and distinguished.) Bpriqzger v. CoZwell, 520. 

2. I n  such case, a sale by the sheriff without assigning the homestead, is 
void, and the deed made thereunder will be canceled. on motion in 
the cause. Ibid. 

ASSIGNOR, FRAUDULEKT DECLARATIONS OF. 

I n  order to  make the declarations of the assignor after the assignment 
competent evidence in  the trial of an action to set aside the deed a s  
fraudulent, i t  must be shown by evidence outside of such declarations 
that  the assignor and the assignee conspired to  defraud the assignor's 
creditors. Blair v. Browlz, 631. 

ATTACHMENT, 426. 

"AT LAW." 

The expression "at law," as  used in statutes, does not mean merely a 
legal tribunal, as  distinguished from equitable jurisdiction, but, gen- 
erally, our system of jurisprudence, whether legal or equitable. Hooker 
v. Nichols, 157. 

ATTORNEY AND CLIENT. See, also, Counsel. 

1. The law does not tolerate that  the same counsel may appear on both 
sides of an adversary proceeding, even colorably; and, in general, 
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will not permit a judgment or decree so affected to stand if excepted 
to in due time. Arrington u. Arringtofl, 170. 

2. Where the attorney for certain executors and devisees, in a proceeding 
against the estate of the deceased person to sell land for the payment 
of debts, also represents a claimant and procures judgment for the 
latter, such judgment will not be allowed to stand, even though no 
fraud was intended or practised. Ibid. 

3. Where the trustee in a deed of assignment was also acting as  attorney 
for a creditor thereunder, a judgment against the assignor in favor 
of the creditor, rendered on motion of such attorney, will be declared 
a fraud in law though there was no fraudulent intent. Cotton Mills 
v. Cottom Mills, 647. 

BASTARDY. 

1. The statute (section 85 of The Code) imposing a fine for begetting a 
bastard child makes the act a criminal offense. 8. v. Wynne, 981. 

2. The limiting the punishment for bastardy to a fine of $10 confers upon 
justices of the peace exclusive jurisdiction for twelve months after 
the commission of the offense; after that period the Superior and 
Criminal courts have concurrent jurisdiction under section 892 of The 
Code. Ihid. 

3. The offense of bastardy is completed when the child is begotten. Ibid. 
4. The provision that  the court in bastardy proceedings may, in  addition 

to a fine, compel the defendant to pay an allowance to the mother, 
is not unconstitutional as  authorizing imprisonment for  debt. IbZd. 

5. Under section 32 of The Code authorizing the court, in  bastardy pro- 
ceedings, to  commit defendant "until he find surety," such a judg- 
ment, though conditional, is  valid. Ibid. 

BETTERMENTS. 

When the defendant, in the trial of a n  action for the recovery of land, 
sets up no claim for betterments made or taxes paid, and judgment 
is rendered against him for possession and damages for  detention, his 
petition (under section 473 of The Code) t o  be allowed betterments, 
etc., must be made before the judgment is executed. Boyer v. Gar- 
ner, 125: 

BILLS AND NOTES. 

1. An indorsee of negotiable paper for value before maturity, without 
notice of any infirmity, takes i t  clear of all equities and defenses 
between antecedent parties, excepting only (1)  when, by statute, the 
paper is void in whole or in part from its inception, and (2)  when the 
original consideration of the paper is illegal or fraudulent. Bank v. 
McNair, 550. 

2. One who purchases for value before maturity, and without notice of 
any set-offs, several notes, paying one-half of their aggregate face 
value and giving credit to the indorser for the other half, holds all 
the notes free from any right of set-off in favor of the maker as  to 
any remaining unpaid. Ibid. 
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3. In  such case, the fact that  the purchaser of the notes may have sued 
and recovered on part  of them does not deprive him of the character 
of a purchaser for value so as  to let in the right of set-off as  to the 
others. Ibid. 

4. If a note i s  not void, illegal, or fraudulent, the indorsee who takes i t  
before maturity, for value and without notice, gets the title free from 
all equities, regardless of how much or little he may have paid for  
it. Ibid. 

BREACH O F  CONTRACT. 

Uncertain and speculative profits will not be allowed to form a part of 
the recovery in  an action for damages for breach of contract. Imp. 
Co. v. Outhrie, 381. 

BUILDING AND LOAN ASSOCIATIOKS. 

For an elaborate discussion of the business, purposes, powers, privileges, 
methods, etc., of building and loan associations, see Rowland v. Old 
Dominion B, and L. Assn., 877, and Merolze-y v. Atlanta B. and L, 
Assn., 882. 

BURDEN O F  PROOF. 

1. The discharge of a person arrested on a warrant by a justice of t h e  
peace for want of sufficient proof casts the burden of showing probable 
cause for his arrest upon the person who instigated the criminal pro- 
ceedings. Sm,ith v. B. and L. Assn., 73. 

2. In  the trial of an action against a town for personal injuries caused 
by defects in a sidewalk, the burden of proving contributory negli- 
gence is on the defendant. Russell v. Monroe, 720. 

3. Where it  appears that a majority of directors of a corporation met a t  
an unusual time and place for holding meetings, and no record of the 
meeting is produced or alleged to exist, one who attempts to show 
that the corporation by the acts of such meeting ratified the unauthor- 
ized act of its agent, must prove that the meeting was regular ahd 
that all the directors had actual notice thereof. Rank .I;. Lumber 
Co., 827. 

CANCELLATION OF LEASE. 

Where a lessor, under a power contained in the lease, gives notice t o  
lessee of his intention to cancel the lease and take possession a t  the  
end of thirty days, for nonpayment of rent, such notice is not an 
offer which may be accepted by the tenant and thus made irrevocable, 
but the lessor may withdraw it  and sue for the rent. Warehouse Co. 
v. Duke, 202. 

CAUSE O F  ACTION. 

1. I n  an action against one railroad company as lessor of another for in- 
juries sustained by plaintiff, a section hand in the employ of the 
lessee, by reason of the negligence of the section boss of the latter, 
aceomplaint which alleges the fact of incorporation of both companies, 
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the making of the lease, the fact and nature of plaintiff's employment, 
and that  in removing a hand-car from the track, in response to the 
orders of his boss, the giving of which a t  that time mas negligence,' 
he was struck and injured by a passing train, states a cause of 
action. Logan v. R. R., 940. 

2. While the courts will lend their aid in putting a proper construction 
upon the facts stated where the complaint sets out a cause of action, 
though defectively stated, yet they will not entertain a complaint 
which states no cause of action. Webb v. Hicks, 598. 

CSPITAL STOCK, Taxation of. 

1. "Capital stack" is  a distinct subject of taxation from "shares of capital 
stock," the former representing the entire property, business, g o d -  
will, etc., of the corporation, and belongs to  it, while the latter belong 
to the individual stockholders and are  taxable ad valorem like other 
property. Comrs. v. Tobacco Co., 441. 

2. The imposition upon a corporation of a tax on its "capital stock," in  
addltion to a requirement that  i t  shall list for taxation and pay the 
taxes assessed on the shares of its stockholders, does not make 
"double taxation." Ibid. 

3. I t  is competent for the Legislature to  tax the whole of the capital stock 
of a corporation, although, to the extent of the value of its real and 
personal property (which must be taxed), i t  is double taxation, but 
under section 39 of chapter 296, Acts 1893, providing for the taxation 
of the capital stock of corporations, such double taxation is avoided 
by taxing only the value of the capital stock in excess of the value 
of its real and personal property listed for taxation in this State. Ibid. 

4. Where the value of the capital stock of a corporation was agreed to be 
equal to the aggregate value of its real and personal property in this 
and another State, the proper method of determining the "capital 
stock" required to be listed under section 39, chapter 296, -4cts 1893, 
is to deduct from such agreed value the value of the real and personal 
property listed for taxation in this State only, and not the value of 
that located in the foreign states. Ibid. 

CASE ON APPEAL. See, also, Appeal and Certiorari. 

1. Where appellant, after a failure to  agree on the case on appeal, does 
not "immediately" request the trial judge to settle the same, but 
delays for  several weeks, and in the meantime the judge dies, and 
no excuse is shown for the appellant's laches, the judgment below 
mill be affirmed. Heath v. Lancaster, 69. 

2. Where an appellant in apt time docketed the record proper and applied 
for a certiorari, the case on appeal not having been settled by the trial 
judge, though case and countercase had been duly served, and in the 
meanwhile the judge died, a new trial will be ordered. Taylor v. 
Rimrmons, 70. 

3. Where the affidavit in an application for a certiorwi showed that the 
word "not" was omitted in an important part of the testimony, and 
was accompanied by a telegram from the trial judge t o  the same 
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CASE ON APPEAL--Contint~ed. 

effect, and expressing his readiness to  supply the omission, the writ 
will be granted. Sherrill u. Tel. Go., 654. 

4. Where, on appeal, the case and countercase were filed in time, but the 
trial judge died before settling the case, the appellant, instead of a 
new trial being granted, may withdraw his case and have the appeal 
tried on the countercase. Ridley u. R. R., 923. 

CASE ON APPEAL, Application to Amend, 87. 

CERTIORARI. 

1. Where, upon an appeal being taken from a judgment, an entry was 
made upon the docket allowing time to file bond and prepare case on 
appeal, and i t  mas understood between the two attorneys for  the 
appellant that  one of them should attend to the matter, and he neg- 
lected on account of sickness to  file the bond and prepare and serve 
the case on appeal : Held, that no grounds exist for a certiorari. Boyer 
u. Garner, 125. 

2. Where an appellant neglected to  docket his appeal or apply for a 
certiorari a t  the next term of this Court after the cause was deter- 
mined in the court below, the writ will not be granted. Causey v. 
Hnow, 497. 

3. Where the affidavit in an application for a certiorari showed that the 
word "not" was omitted in an important part of the testimony, and 
was accompanied by a telegram from the trial judge to the same 
effect, and expressing his readiness to supply the omission, the writ 
will be granted. Sherrill v. TeF. Co., 654. 

4. Where the transcript is no: filed a t  the first term after the trial below, 
as  required. by Rule 5. on the failure of the appellant to apply a t  such 
term, as required by Rule 41, for a ccrtiornri to procure it ,  he is not 
entitled to such writ at a subsequent term. I n  such case, the failure 
to apply for a crrtiomri is not atoned for by the alleged negligence 
of the clerk below. Hwynea v. Coward, 840. 

5. Application for a ccrtiornvi will be refused, when, 480. 

CHARGE OK LAND. 

1. Where a testator derised land to a grandson who was directed to  pay 
to testator's daughter one-half of its value out of the rents or from 
any other source except by sale of the land, the daughter's share is  
a charge upon the land. Hunt u. Wheeler, 422. 

2. Where a devisee of land, which was charged with the payment of half 
its value to a daughter of the testator, agreed, by way of compromise, 
to  pay within a certain time a less amount, and upon such payment 
he  mas to be released from all liability on account of the said charge 
upon the land, and he failed to pay the compromise sum within the 
time specified: Held, that the debt did not become merely a personal 
one, and the charge upon the land was not released by such agree- 
ment; and further, that the devisee cannot take any benefit from 
such agreement since he has failed to comply with its terms. Ibid. 

3. I n  such case, judgment will be given for one-half the value of the 
land, with interest from the date a t  which i t  was payable, and a 
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receiver will be appointed t o  collect and apply the rents of the lan6 
to the payment of such judgment. Ibid. 

Where V., a surety on a purchase-money note for a horse, retaining 
title and duly recorded, paid i t  and did not have i t  transferred to a 
trustee for his benefit, and the principal debtor, after mortgaging t h e  
horse to  another person, delivered it  t o  V., the mortgagee has a first 
lien and is entitled to possession. Browning v. Porter, 62. 

CHATTEL MORTGAGE OF CORPORATION. 

1. In  the trial of an action for possession of personal property claimed 
under a chattel mortgage executed by a corporation, i t  is competent 
for the adverse party to go behind the seal and show that  it  mas not 
affixed by the legally exercised authority of the company. Clark v. 
Hodge, 762. 

2. A chattel mortgage recited that  a corporation was indebted to the 
mortgagee, "for which he holds my note," and to secure the same 
"I do" convey to him certain property owned by the corporation, and 
"if I fail" to pay the debt. the mortgagee may sell, allowing an 
attorney fee to  be charged to "me"; the attestation was "witness mv 
hand and seal." The mortgage was signed by the "president" of t h e  
corporation a s  "president" with his private seal, and by others as  
"treasurer" and "stockholder," and a corporate seal was set opposite 
to  their names: Held, that  such mortgage was a conveyance by t h e  
president personally and not one by the corporation acting through 
him. Ibid. 

3. Where the property described in a chattel mortgage which purported 
t o  be the act of the corporation, but was only that  of an officer per- 
sonally, belonged to the corporation, and was in the adverse posses- 
sion of the defendants a t  the time of the execution of the mortgage, 
the instrument was properly excluded as  evidence in an action for the 
possession of the property by the mortgagee. D i d .  

CHILD, CUSTODY OF. 

1. A father is entitled to the custody of his children against the claims of 
everyone except those to  whom he may have committed their custody 
and tuition by deed, o r  unless he  is found to be unfitted for  their care  
and custody. La tham v. Ellis, 30. 

2. Where the father of an infant, upon the death of i ts  mother, told t h e  
grandparents of the child that the latter should always remain with 
them, but subsequently desired the custody of the child, and upon 
refusal brought habeas c o r p w  proceedings, and i t  appeared that t h e  
father was of good moral character, industrious and kind, and in 
every way fitted to care for and educate the child, the custody mas  
properly awarded to him. Ib id .  

CHOSE I N  ACTION. 

1. The right of action which the plaintiff in a judgment has against a: 
clerk of the Superior Court for not properly indexing the judgment 
is assignable. Redmond v. Staton, 140. 
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CHOSE IN ACTIOK-Continued. 

2. The simple assignment of a judgment does not carry with it  the right 
of action which the plaintiff has against a clerk of the Superior Court 
for failure to properly index it. Ib id .  

OITIZENSHIP, DIVERSE. i 

Where the ground for removal of a cause from the State to the Federal 
, court is diversity of citizenship, the application must be made to the 

State court, and a t  the term a t  which answer should be filed; other- 
wise the right to  removal is forfeited. Willianzs v. Telephone Co., 558. 

CLAIM AND DELIVERY. 

The fact that a plaintiff, in an action for rent, prays for the ancillary 
remedy of claim and delivery, to which he is not entitled, does not 
affect his right to  any other remedy he may be entitled to. Hargrove 
v. Harris, 418. 

CLAIM OF TITLE BY DEFENDANT IN ACTION OF TRESPASS. 

1. While the failure of the defendant in action in trespass, in ejectment, 
or quare clausum fregit, does not deprive him of the benefit of proving 
a better title to  a part of the land in dispute in himself, or out of the 
plaintiff, yet he must submit to  a judgment declaratory of the right 
of his adversary to the land as to which the plaintiff has been com- 
pelled to show title and prove the trespass. Hoore v.  Angel, 843. 

2. Where, in an action in trespass, the defendant failed to  disclaim title 
to all the land declared for by plaintiff, but recovered accordillg to 
the boundaries set up in his answer, with a greater amount for dam- 
ages on his counterclaim than was allowed plaintiff, plaintiff is never- 
theless entitled to  costs. Ibid.  

CLERK O F  SUPERIOR COURT, 140. 

Although the clerk of the Superior Court cannot, in an action for parti- 
tioa, reform the deed under which the plaintiff claims, the Superior 
Court may grant such relief when the proceeding is transferred or 
goes to it by appeal. Helnzs 9. iizistilz, 751. 

CLOUD OF TITLE, Action to Remove, 782. 
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CONSTITUTION, THE-Continued. 

COLLATERAL ATTACK. 

1. While mere irregularities in the conduct of a proceeding will not sub- 
ject the decree therein to a collateral, or even, under some circum- 
stances, to a direct attack, the rule is different when the allegations 
in the pleadiugs necessary to jurisdiction of the court are untrue, and 
where, if the truth had appeared on the record, it  would have been 
the duty of the court on motion, or ex mero motu, to have dismissed 
the proceedings for want of jurisdiction. Springer v. &'havender, 12. 

2. Where the children of a person, under a misapprehension of the facts, 
admitted the allegation, in a proceeding for the sale of their ancestor's 
land, that he was dead, and submitted to  a decree for the sale of the 
land, they will be allowed in a collateral action to impeach such 
decree, and to avoid the estoppel of title derived through it, by show- 
ing that  their ancestor was in fact alive a t  the date of the decree and 
sale. Ibid. 

3, Where, in a proceeding to sell land, an order of sale has been made and 
property sold and the sale confirmed, the judgment is final, and can 
only be set aside in a direct proceeding for that  purpose. Smith v. 
Gray, 311. 

4. Where infant defendants are  served with a summons in proceedings 
for the partition of land and a guardian ad litem is appointed, a judg- 
ment affirming the sale cannot be set aside in a collateral proceeding 
for alleged fraud or irregularity. Ibid. 

5. Defendant corporation made an assignment for benefit of creditors, and 
plaintiff, through its attorney, who was also trustee under the defend- 
ant's assignment, split up its accounts against defendant so as to  
bring i t  within a justice's jurisdiction, and obtained judgments 
thereon. The defendant made no defense to  the actions before the 
justice of the peace because of quieting representations made by the 
said attorney and trustee: Held, that, in i ts  answer to  a creditor's 
bill brought by plaintiff, the defendant had the right, by way of 
counterclaim, to impeach the said judgments for fraud and to demand 
that  they be vacated. Cotton Mills v. Cotton. Mills, 647. 

6. I n  such case the defendant need not set out formally the facts relied 
upon to show its right to  equitable relief, if such right can be gathered 
from the whole answer. Ibid. 

7. Where a decree of court, rendered in 1865, ordering the sale of land, 
recited that service had been made on all the parties to  the action, 
some of whom were minors, the recitals will be presumed true in a 
collateral attack ; and where it appears, in addition, that the guardian 
ad litem of the minors was clerk of the court, and that the rights of 
third parties have intervened, the sale under such decree would not 
be disturbed, even in a direct proceeding, unless it  should clearly 
appear that the infants had been injured or defrauded. Sledge u. 
Elliott, 712. 
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COSDEMNATION O F  RIGHT OF WAY. 

Where a railroad company, seeking to condemn land for its right of way, 
has given ample bond to cover any damages resulting from its wrong- 
ful entry upon the land, an injunction will not issue t o  restrain such 
company from entering upon the land before the appraisal of damages 
and the payment thereof into court. R. R. v. Lumber Co., 924. 

CONDITIONAL FEE. 

A testator devised land to his daughter P. and her heirs, but in case of 
her death without issue surviving, then to his daughter A.: Held, 
that P. takes a conditional fee simple in the land, liable to be deter- 
mined upon her dying without surviving issue, and A. takes, by way 
of executory devise, a remainder, or future estate or interest, which 
she may assign and convey by deed, which, with warranty, will be 
an estoppel upon her heirs. Wrigh t  v. Brown, 28. 

CONDUCTOR OF. RAILROAD TRBIX. 

1. A conductor is, in his relation to those subject to  his orders on the 
train in his charge, a vice principal acting for the company. 8hadd 
u. R. R., 968 

2. Where a servant's movements a re  directed by a vice principal of a cor- 
poration and the former believes that discharge from employment mill 
follow his disobedience of orders, his acts under such circumstances 
will not render him culpable or guilty of contributory negligence, but 
will be imputed to the company whose officer coerced him to act with- 
out regard to  his own wishes or judgment. Ihid. 

CONFESSION OF PRISONER. 

Facts ascertained in consequence of declarations or admissions of a 
prisoner, made after threats or inducements held out to him, and the 
declarations connected with and explaining such facts, are  admissible. 
8. v. Wi?zstorz, 990. 

CONFLICT OF LAWS. 

1. Where a loan was made by a building and loan association of Georgia 
to a citizen of this State on application to and through a branch 
agency of such association located in this State, and managed by a 
local treasurer and collector in this State, to  whom payments were 
to be made and who received commissions on his collections and gave 
fidelity bond to the association: Held, that the right and liabilities 
of the parties under the contract (though the latter recited that i t  
was solvable in the other State) must be determined by the laws of 
this State and not by the laws of the other s t a t e i t  being the evident 
intent of the parties that the debt should be discharged by payments 
to  the local treasurer in this State. M e r m e y  v. Loart Assn., 882. 

2. I n  the enforcement of a mortgage on land, the usury law of the state 
in which the land is will govern, the security having been given for 
money to be used in the State, though payment of the loan in another 
state was provided. Ibid.  

3. Where a State law and a city ordinance relate to the same matter, the 
latter must give may t o  the former. S. .v. Meow, 1059. 
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CONNOR'S ACT, 157, 771. 

Under chapter 147, Laws 1885 ("Connor's Act"), which provides that no 
conveyance of land shall be valid, as against creditors and purchasers 
for value, but from i ts  registration thereof, a deed of trust is of no 
validity whatever as  against a judgment creditor unless registered. 
Bostic v. Young,  766. 

1. When a ,consignor gives a peremptory order for the sale of goods con- 
signed. i t  becomes the factor's duty to  sell a t  once, exercising due 
care and prudence; and if he cannot sell a t  any price, he should report 
that fact and ask for  instructions. SpruiZl v. Dauenport, 34. 

2. A factor or broker receiving express instructions must conform strictly 
thereto, and if loss result from his disobedience, he is  responsible to  
his principal in damages. Ibid. 

3. The fact that a commission merchant has made advances to  a consignor 
on goods consigned for sale does not relieve him from the duty of fol- 
lowing express instructions concerning the sale, especially when i t  
does not appear that  the consignor is insolvent. Ibid. 

CONSTITUTIONALITY OF LAWS, 981. 

1. The courts will not declare a statute unconstitutional unless i t  plainly 
and clearly appears that the General Assembly has exceeded its 
powers. If any doubt exists i t  will be resolved in favor of the lawful 
exercise of their powers by the representatives of the people. Su t ton  
v. Phillips, 502. 

2. An act of the Legislature authorizing a certain person "to act as  guard- 
ian" of another without giving bond, is constitutional, and is in itself 
an appointment without intervention of the clerk. Henderson v. 
Dowd, 705. 

CONSTRUCTION O F  STATUTE. 

An act authorizing the levy of a tax by a city on a particular date will 
be construed a s  authorizing the levy on that date or within a reason- 
able time thereafter. s. v. Wovth,  1007. 

CONTRACT, 202. 

1. Since the statute (section 574 of The Code), and indeed, independent 
of it, where disputed claims have been preferred against a town, it  
may make a contract with the creditor whereby the latter agrees to 
discount or throw off a portion, and such a n  agreement is founded 
upon a sufficient consideration and will be enforced. Bank  v. Cornrs., 
339. 

2. Where, in a written contract for the exchange of stock in a corporation 
for land, the instrument stated that certain representations therein as 
to the financial condition of the corporation and the value of the stock 
were the basis of trade, and opportunity mas allowed the purchaser 
of the stock for  investigation as  to its value, and subsequently a 
formal assignment of the stock was made by a writing which con- 
tained no representations: Held, (1) that the assignment was a part 
of the same transaction as the agreement for the sale, and was based 
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upon it, and the fact that the assignment contained no representa- 
tions as  to the condition of the corporation or the value of the stock, 
will not prevent a recovery for the breach of the conditions contained 
in the contract of sale (Blacknall  v. Roroland. 389) ; (2 )  the fact that 
the purchaser of the stock had an opportunity to investigate the value 
of the stock, etc., will not relieve the sellers from liabilities for the 
misrepresentations as to such value, etc., for the purchaser was not 
bound to malie such investigations, but had the right to rely upon 
the representations of the sellers. 

3. Expressions of opinion as to the value of the subject-matter of a trade 
do not render the seller liable if they are  incorrect, unless both falsely 
and fraudulently made; it is otherwise when the representations are  
statements of facts of which the seller has peculiar means of knowl- 
edge, and of which the purchaser is ignorant; hence, 

'4. Where, as the basis of a sale of stock, the seller makes representations 
as  to the duanciai condition of a corporation and the value of the 
stock therein, such representations constitute a warranty of the truth 
thereof, and for a breach thereof the seller is liable to the purchaser. 
Ibid. 

5. Contracting parties are not prohibited from inserting in a written 
agreement a provision that an implication, which the law would other- 
wise raise, shall not arise. Ballking Co. v. Morehead, 413. 

6. While an executrix who gives a note in her representative capacity for 
money, borrowed to pay debts of the estate, is personally liable, noth- 
ing else appearing. yet when it  is so signed, but in the body of the 
note are  inserted the words "L. L. M., executrix, etc., but not per- 
sonally," she is not personally liable. Ibid. 

7. I n  a contract between two owners of a note providing that, should 
either of them die before the other, without "a living heir," the sur- 
vivor should become sole owner of the note, the words "living heir" 
shonld be construed to mean "issue." Taylor 11. Smith, 531. 

8. A rerbal agreement between two parties owning a note, payable to them 
jointly, that upon the death of either without issue it  shall belong to 
the survivor, is valid. Ibid. 

9. The statute, section 1326 of The Code, abolishing survivorship in estates 
held in joint tenancy, does not prohibit contracts making the rights 
of the parties dependent on survivorship. Ibid. 

10. Where, in response to one issue, a jury found that a contract existed 
between two sisters, whereby the survivor shonld have the whole of 
a certain note belonging to them jointly, a finding, in response to  
another issue, that one of the parties a t  a later date made a gift of 
her share in such note is not inconsistent with the first finding. Tay- 
lor v. Smith, 531. 

11. V'l~ile courts may decide between one of two possible constructions of 
ambiguous terms, and may sometimes resort to pertinent extrinsic evi- 
dence to arr i re  a t  a proper interpretation, they cannot, nevertheless, 
supply a supposed ellipsis in order to give legal effect to language 
~ ~ h i c h ,  n~ithout addition or alteration, would be meaningless. Binelair 
r .  Hicks,  606. 
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12. A telegraph company cannot by contract restrict its liability for mistake 
or delay in the delivery of a message. Shemill u. Tel. Go., 655. 

13. A contract, by which the stock, taken out by a borrower and assigned 
t o  the association, when the mortgage is  executed, is forfeited to the 
association on default, without allowance of credit on the mortgage 
for the payments made on the stock, is unconscionable, and, though 
upheld by the laws of the association's own state, will not be en- 
forced in North Carolina. Rowland u. Loan Assn., 877. 

14. When the foreclosure has realized enough to pay the sum borrowed, 
with interest a t  the rate  stipulated on the face of the mortgage, and 
expenses, and the association has allowed nothing for payments made 
by the borrower on his stock, which he assigned to the association 
when he made the mortgage, such assignment is to be treated as  
merely a pledge of additional security for  the loan, and the borrower 
is entitled to a return of the stock. Ibid. 

15. Laws must be consistent with each other and uniform in their bearing 
upon all the people of the State, and inasmuch a s  the general law 
fixes the rate  of interest a t  six per cent per annum, no law of the 
General Assembly can be allowed to alter or change the general law 
in this respect. Hence, chapter 444, Laws 1895, amendatory of chap- 
ter 7, Vol. I1 of The Code, has nut the effect of allowing a charge by 
building and loan associations of a greater rate than six per cent per 
annum on loans. Ibid. 

16. Plaintiff brought action on a contract whereby he agreed to act as  
agent of a building and loan association and to pay his own expenses, 
in consideration of being paid commissions for stock sold by him, with 
renewal interest in monthly installments, alleging certain amounts to 
be due him on each, and alleged a wrongful repudiation of the con- 
tract by defendant. The defendant pleaded payment of the amounts 
earned on the renewal interest, and on the trial plaintiff abandoned 
his claim a s  to the commissions and as  to  the breach of contract: 
Hela, that plaintiff cannot recover the expenses incurred by him in 
behalf of defendant in rendering the services under the contract, that  
cause of action not haring been pleaded. Smith u. B. m d  L. Assn., 
102. 

17. Where a person, as  agent of another, contracts to  sell an engine of a 
certain kind, and knowingly delivers an inferior one, the purchaser 
may retain the engine and sue both principal and agent for damages. 
Alpha Mills v. Engine Go., 797. 

CONTRACT F O R  SALE O F  LASD. 

1. The statute of frauds (section 1554 of The Code) only requires that a 
contract fur the sale of land shall be in writing, signed by "the party 
to be charged therewith," and does not render void a contract that  
contains a defective description merely. Imp. GO. u. Guthrie, 381. 

2.  A contract concerning the sale of land, if signed by the vendor only, 
binds him but not the vendee. Ibid. 

3. If, under a par01 contract for the sale of land, the vendor repudiates 
the sale, the vendee may recover back the money paid by him under 
the contract. Ibid. 
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CONTRACT FOR SALE O F  LAND-Continued. 

4. A parol contract for the sale of land is not void except a t  the instance 
of the party who is allowed to plead and does plead the statute of 
frauds, and neither party who repudiates it  can take any advantage 
or benefit under it. Ib id .  

5: Where the vendee in a parol contract for the sale of land repudiates the 
same, he  cannot recover money which he has paid thereunder to the 
vendor, who is  able and willing to perform his contract. Ibid.  

6. Where the vendee in a contract for the sale of land repudiates the 
same, after demand by the vendee for a compliance therewith, and 
thereafter the vendor disposes of the land, the vendee cannot, in 
an action brought more than twelve months after his refusal to  com- 
ply, recover money paid by him under such contract to  the vendor. 
Ib id .  

CONTRACTS O F  SURVIVING PARTNER. 

A surviving partner has no right to create or contract new debts binding 
upon the partnership, except to  the extent of purchasing new material 
and making new debts so f a r  as may be necessary to  work up unfin- 
ished material and sell the same. Howell 9. M f g .  Co, 8%. 

CONTRIBUTORY NEGLIGENCE. 

1. A passenger who alights from a moving train a t  the direction of the 
conductor is not, as  a matter of law, guilty of contributory negli- 
gence when there was no appearance of danger within the locality 
where he alighted or in the rate of speed of the train. Wotbilzs v. 
R. R., 961. 

2.  Previous knowledge, on the part of a person injured, of the existence 
of a defect in  sidewalks does not per se establish negligence on his 
part. Russell  v. T o m  of Mowoe, 720. 

3. A person walking a t  night on a town sidewalk is only required to use 
ordinary care to  avoid defective places therein, and is not required 
to remember the location of defects which he might have seen during 
the day, and is not required to use more than ordinary care to avoid 
injury therefrom. Ib id .  

4. A person walking on sidewalk has a right to  expect and to act on the 
assumption that the town authorities have properly discharged their 
duties by keeping the street in repair-the only exception to the rule 
being the reasonable requirements that  pedestrians must take notice 
of such structures as  the necessities of commerce or the convenient 
occupation of dwelling-houses may require. I b i d .  

CONTROVERSY WITHOUT ACTION. 

Where, under section 567 of The Code, a controversy is submitted which 
involves matters of great public concern and which is supported by an 
affidavit that  a real case exists, and that the controversy is submitted 
in good faith to  determine the rights of the parties, this Court will, 
upon appeal, determine the question of law thus raised, although the 
statement of facts is not full enough to render a judgment command- 
ing or prohibiting a thing to be done. (AVERY and CLARK, JJ., dis- 
senting.) Farthilzg v. Currbngto%, 315. 
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COPARTNERSHIP. 

1. The creditors of a copartnership hare no lien upon the partnership 
property as  against individual creditors. Armstrong u. Carr, 499. 

2. With the assent of the members of a firm, any one of them is free to  
dispose of the partnwship property for his individual use, and a 
creditor cannot intervene to prevent the application. Ibid. 

3. An assignment of partnership property by members of an insolvent 
firm is not rendered fraudulent as to  the firm creditors by a clause 
therein preferring over partnership creditors debts due to creditors 
of the individual partners. Ibid. 

CORPORATIOK. 

1. As betm-een itself and its creditors, a corporation is simply a debtor, 
and the relation of trustee and cestui ~ I I P  t m s t  does not exist so as  
to create a lien upon the assets of the corporation in favor of the 
creditor in any other seme than applies to an individual debtor. 
Electric Light Co. 5.  Electric Light Go.. 112. 

2. A creditor has no equitable title to assets of a corporation, whether 
solvent or insolvent, in the hands of its treasurer, and the courts mill 
not interfere with equitable jurisdiction to enforce the payment of a 
judgment in favor of the creditor against the corporation. Ibid. 

3. Where, as  the basis of a sale of stock, the seller makes representations 
as  to the financial condition of a corporation and the value of the 
stock therein, such representations constitute a warranty of the truth 
thereof, and for a breach thereof the seller is liable to the purchaser. 
BlacknaEl u. Rouiland, 389. 

4. A stockholder has the right to inspect books of corporation in order to 
obtain information upon which to frame his complaint. Holt v. Ware- 
house Go., 480. 

5. I n  an action by a creditor of an insolvent corporation against a stock- 
holder thereof to  recover the amount of his unpaid subscription, a 
judgment rendered on the report of a referee in an action to set aside 
an assignment by the corporation, together with the findings of the 
referee, that such stockholder, after subscribing for a certain amount 
of stock and paying in one-half of his subscription, had been allowed 
to draw out, after the assignment, all he had paid in, was competent 
evidence against such stockholder, although he was not a party to the 
action in which such judgment was rendered. Harmon u. Hunt ,  678. 

6. Where, in an action by the creditors of an insolvent corporation against 
a stockholder thereof to recover the amount of his unpaid subscrip- 
tion, such stoclcholder admitted that he had subscribed and had not 
paid his subscription to the capital stock, and introduced no further 
evidence, i t  was proper to  direct a verdict to be rendered against 
him. Did.  

7. The common seal of a corporation being affixed to an instrument is 
primcc facie evidence that it  was affixed by competent authority, and 
hence it is not incumbent upon one claiming personal property under 
a mortgage by a corporation to show that its execution was duly 
authorized. Clark u. Hodge, 761. 

8. In the trial of an action for possession of personal property claimed 
under a chattel mortgage executed by a corporation, it is competent 
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for the adverse party to go behind the seal and show that it  mas not 
affixed by tlie legally exercised authority of the company. Ibid. 

'3. A chattel mortgage recited that a corporation was indebted to the 
mortgagee, "for which he holds my note." and to secure the same "I 
do" convey to him certain property, owned by the corporation, and 
"if I fail" to pay the debt, the mortgagee may sell, allowing an attor- 
ney fee to be charged to "me"; the attestation was "witness mu hand 
and seal." The mortgage was signed by the "president" of the cor- 
poration as "president." with his private seal, and by others as  
"treasurer" and "stockholder," and the corporate seal was set oppo- 
site to their names: Held, that such mortgage was a conveyance by 
the president personally and not one by the corporation acting through 
him. Ibid. 

10. Where tlie property described in a chattel mortgage, which purported 
to be the act of the corporation but was only that of an officer per- 
sonally, belonged to the corporation, and was in the adverse posses- 
sion of the defendant a t  the time of the execution of the mortgage, 
the instrument mas properly excluded as  evidence in an action for 
the possession of the property by the mortgagee. Ibid. 

11. However broad may be the general power of the manager of a corpora- 
tion to conduct i t s  manufacturing business, i t  cannot extend to a 
transaction which virtually results in a discontinuance of its busi- 
ness. Bank u. Lurnbe-i. Go., 827. 

12. To make the proceedings of a meeting of directors of a corporation 
regular, i t  must be at  a stated time provided for in the charter or 
by-laws or held after notice to  all of the directors. IOid. 

18. The acts of a majority of directors of a corporation held at  an unusual 
time and place, without notice to all of the directors, are  not valid. 
Ibid. 

14. Where it  appears that a majority of directors of a corporation met a t  
an unusual time and place for holding meetings, and no record of the 
meeting is  produced or alleged to exist, one who attempts to  show 
that the corporation by the acts of such meeting ratified the unau- 
thorized act of its agent, must prove that the meeting was regular 
and that all the directors had actual notice thereof. Ibid. 

15. A domestic corporation has no residence within the meaning of section 
192 of The Code, and an action may therefore be brought against it  
by a nonresident plaintiff in any county, subject to the power of the 
court to change the venue. Cline 2;. Xfg. Go., 837. 

16. Ser3ice of a summons upon the receivers of a corporation is service 
upon the corporation itself as fully as  if made upon the president and 
superintendent. Grady u. R. R., 982. 

CORPORATION, Taxation of. 

I t  is within the legislative power of taxation, in respect to corporations, 
to levy any two or more of the following taxes simultaneously: 
(1) on the franchise (inciuding corporate dividends) ; (2 )  on the 
capital stock; (3 )  on the tangible property of the corporation, and 
(4) on the shares of the capital stock in the hands of the stock- 
holders. The tax on the two subjects last named is imperative. 
Comrs. v.  Tobacco Co., 441. 
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COSTS. 

1. When costs only are  involved an appeal will not lie. Elliott v. Tgsom, 
184. 

2. Where, in an action for trespass, the defendant failed to disclaim title 
to all the land declared for by plaintiff, but recovered according to 
the boundaries set up in his answer, with a greater amount for dam- 
ages on his counterclaim than was allowed plaintiff, plaintiff is 
nevertheless entitled to  costs. Moore v. Angel, 843. 

3. A surety on plaintiff's prosecution bond is liable only for "such costs 
a s  defendant shall recover of" the plaintiff in the action, and is not 
liable for any part of the plaintiff's costs. Bmith v. Arthur, 871. 

4. Where the plaintiff in an action obtained judgment against the defend- 
an t  for a certain amount and costs, but execution was stayed and the 
action retained until a counterclaim raised by the defendant could 
be disposed of, and a compromise of such counterclaim was agreed 
upon between the parties, whereby plaintiff's judgment was reduced 
and he consented to pay costs: Held, that  such agreement was not 
binding on the surety on the prosecution bond and he is not liable for 
any of the costs of the action. Ibid. 

5. Though a surety on a prosecution bond is  not a party to  the action, 
yet, when he is made a party to  a proceeding to tax the costs in a 
case, he may appeal from the order allowing the motion to retas. 
Ibid. 

COUXSEL, Action for Both Parties, 647. 

Appearance of counsel for both parties to an action invalidates the judg- 
ment therein. Arrington v. Awington, 170. 

COUKSEL, &4dvice of, 75. 

Ignorance of the law excuses no one, and the vicarious ignorance of 
counsel has no greater value; therefore the unlawful sale of spirituous 
liquors is  not excused by the fact that  the defendant, acting under 
advice of his counsel, believed that the particular sale was not a 
violation of the law. S.  v. Downs, 10% 

COUNSEL, Argument of. 

The extent to which counsel may comment upon witnesses and parties 
must be left to the sound discretion of the trial judge, and such dis- 
cretion will not be reviewed on appeal unless i t  is  apparent that  the 
impropriety of counsel was gross and calculated to  prejudice the 
jury. Pearson v. Crawford, 756. 

COUNSEL, Negligence of. 

1. Negligence of counsel, when no excuse for laches of party. Boyer v. 
Garner, 125. 

2. The negligence of counsel failing to have. record on appeal prfnted is 
no excuse to appellant for  failure to print. Dzcnw v. Underwood, 525. 
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COUNTERCLAIM, 647. 

A counterclaim embracing a transaction not connected with the subject 
of the action and with which the plaintiffs had no connection, but 
which mas for  an alleged tort against parties other than the plaintiff, 
was properly disallowed. Electric Light Co. 17. Electric Light Go., 112. 

COUNTY BONDS. 

1. I n  submitting to the vote of the electors of a county the question of 
subscription of county bonds in aid of a railroad, a substantial com- 
pliance by the county commissioners with chapter 233, Acts 1885, as  
amended by chapter 89, act of 1887, is sufficient, if there be no fraud. 
R. R. v. Comrs., 56-3. 

2. When, a t  such election, a majority of the qualified voters of the county 
vote for the subscription i t  is  the duty of the county commissioners 
to issue the bonds. Ibid. 

COUR'TY COMMISSIONERS. 

1. I n  submitting to  the vote of the electors of a county the question of 
subscription of county bonds in aid of a railroad, a substantial com- 
pliance by the county commissioners with chapter 233, Laws 1886, as 
amended by chapter 89, act of 1887, is sufficient, if there be no fraud. 
R. R. v. Comrs., 563. 

2. Where, a t  such election, a majority of the qualified voters of the county 
vote for  the subscription it  is the duty of the county commissioners 
to issue the bonds. Ibid. 

3. The sale by county commissioners of county property, a t  a grossly 
inadequate price and for  less than could have been obtained by 
reasonable effort, and without opportunity for competition, is evi. 
dence of omission of duty under section 1090 of The Code. 8. v. 
Hatch,  1003. 

COUNTY SUBSCRIPTIOX TO RAILROAD. 

1. In  submitting to the vote of the electors of a county the question of 
subscription of county bonds in aid of a railroad, a substantial com- 
pliance by the county commissioners with chapter 2.33, Laws 1885, as 
amended by chapter 89, act of 1887, is sufficient, if there be no fraud. 
R. R. v. Comrs., 563. 

2. Where, a t  such election, a majority of the qualified voters of the county 
vote for the subscription it  is the duty of the county commissioners to 
issue the bonds. Ibid. 

COURSE AND DISTANCE. 

The general rule is that the calls in a grant or deed control in locating 
the land conveyed thereby, subject to the exception that  where a 
natural object or monument is called for, and i t  is susceptible of loca- 
tion, such natural object or monument, when located, will control the 
course and distance; but such calls must be both reasonable and 
certain. B r o w n  v. House, 859. 
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COVERTURE. 

When the fact of the corerture of a woman appears in the complaint or 
other pleadings in an action on a promise to pay money. she not being 
a free trader, and not having specifically bound her separate estate 
for its payment, a personal judgment rendered therein against her 
is a nullity and will be set aside on motion. Green u. Ballard, 144. 

CREDITOR'S BILL. 

A defendant corporation against which judgments have been taken in an 
unconscionable manner may. in its answer to a creditor's bill brought 
by the judgment creditor, impeach, by way of counterclaim, the said 
judgments and demand that they be vacated. Cotton Mills u. Cotton 
Mills, 647. 

CURTESP, Tenant by. 

I. The act of 1849 (section 1840 of The Code) only prohibited the husband 
from selling or leasing the real estate of his wife without her con- 
sent, and prevented the sale of the land under execution against the 
husband, but his rights as  tenant by the curtesy init iate to the rents 
and profits were not impaired thereby. Cobb v. Rasberry, 137. 

2. Where the marriage and seizin of the wife in the lands took place 
before the adoption of the Constitution of 1868, the husband has the 
right to the crops on his wife's lands, and may sell, lease, or mort- 
gage them. Ibid.  

3. Where a fenze covert with the consent of her husband mortgaged her 
separate real estate to secure money borrowed upon the joint note of 
herself and her husband to improve the land, and upon the death of 
the wife the land is sold upon the petition of the surviving husband 
and the heir of the wife, the curtesy interest should not be charged 
with the debt, but the debt should first be paid out of the entire pro- 
ceeds and the curtesy interest ascertained and paid from the surplus. 
I n  r e  Freeman, 199. 

DAMAGES, Action for, 389. . 
1. Under chapter 251, Acts 1893, it  is no longer necessary to allege want 

of probable cause in proceedings to recover damages against plaintiff 
in attachment suits. Cmwford v .  Pearson, 718. 

2. I t  is not necessary, under the provisions of section 341 of The Code, 
that a separate action shall be hrought on an injunction bond for 
damages sustained, but such damages may be ascertained by proceed- 
ings fn the same action. Ibid.  

3. That the principal in an undertaking, given in an injunction suit, was 
sued without making the sureties parties makes no difference. Ibid. 

4. Before a motion to assess damages sustained by the wrongful suing 
out of an injunction can be allowed there must be a final determina- 
tion of the action. Ibid. 

5. In  the trial of an action for damages caused by fire started by sparks 
from a locomotive, witnesses had described the wind on that day as  
"hard," "unusual," and "extraordinary," and the trial judge instructed 
the jury that, if the wind causing the escape of sparks from the loco- 
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motive was "unusual and extraordinary," and if, but for the "unusual 
and extraordinary" character of the wind, the sparks would not have 
escaped and communicated the fire to  plaintiff's premises, defendant 
was not liable: Held, such charge was erroneous, in  that the court 
did not explain the meaning of the words "unusual and extraordi- 
nary," so as  to present to the jury the question whether the wind 
could have been reasonably expected a t  that season and in that sec- 
tion of the country. Blue 1;. R. R., 955. 

6. Where a person, as agent of another, contracts to sell an engine of a 
certain kind and knowingly delivers an inferior one, the purchaser 
may retain the engine and sue both principal and agent for damages. 
Alpha 11fills v. Engine Go., 797. 

7. A plaintiff in an action for false warranty in the sale of an engine is 
entitled only to damages naturaily arising from the fraud, and not to 
interest on his payments nor to amounts paid for insurance. Ibid. 

DAMAGES, Right of Action for. 

Where R. bought from F. a judgment which the clerk of the Superior 
Court had failed to properly index, and by reason of such negligence 
lost a lien upon land. and it  did not appear that, in taking an assign- 
ment of the judgment, R. contracted with F. for anything but the 
judgment: Held, that R. acquired only the right to  enforce the judg- 
q e n t  and to enjoy i ts  fruits, and not the right, which F. had, to sue 
the clerk for his failure to properly index it. Redmond v. Staton, 140. 

DAMAGES, For Breach of Contract. 

Plaintiff brought action on a contract whereby he agreed to act as  agent 
of a building and loan association and to pay his own expenses, in 
consideration of being paid commissions for stock sold by him with 
renewal interest in monthly installments, alleging certain amounts to  
be due him on each, and alleged a wrongful repudiation of the contract 
by defendant. The defendant pleaded payment of the amounts earned 
on the renewal interest, and on the trial plaintiff abandoned his claim 
a s  to the commissions and as  to the breach of contract : Held, that  
plaintiff cannot recover the expenses incurred by him in behalf of . 
defendant in rendering the serrices under the contract, that cause of 
action not having been pleaded. Smith u. B. and L. Assn., 102. 

DECEASED PERSON, Transactions with, What Are Not. 

Testimony that  a witness carried supplies to a decedent during her sick- 
nesg is not such evidence of a conversation or transaction a s  to make 
the witness incompetent under section 590 of The Code. Cowan v. 
Lagburn. 

DECEDENT. 

1. The real or personal assets of a deceased person cannot be applied to  
the payment of his debts where there is no lien, except by or through 
his personal representative. Holden v. Strickland, 185. 

2. !L%e estate of a decedent is not liable for a note given by an executor 
in his representative capacity for money borrowed and used for the 
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purpose of paying debts of the estate, even though the lender knew 
to what purpose i t  was to be applied. Banking Co. v. Morehead, 410. 

DECEIT, 1052. 

f Declarations and admissions of prisoner. S. v. Winstom, 990. 

DECLARATIONS AGAINST TITLE. 

I n  an action to recover land bought by the purchaser a t  a mortgage sale, 
a declaration against title made by the mortgagor after the e x e c u t i o ~  
of the mortgage is not competent evidence against the plaintiff. Jar&& 
v, Vanderford, 147. 

DECREE. 

I t  was not essential to the validity of a decree in a proceeding to sell land 
for assets, under the Revised Code, that  it  should be signed. Sledge 
v. Elliott, 712. 

DECREE, Compromise. 

Where, in a will contest, a compromise judgment mas entered whereby 
legatees named in the will were to receive certain amounts in settle- 
ment of their legacies which were ordered to be paid by the adminis- 
trator cwm testarnefito thereafter to  be appointed, the judgment w a s  
not such a judgment as, under section 530 of The Code, would draw 
interest from its date. Moore v. Pullem, 284. 

DEED. 

All rules adopted for the construction of deeds embody what the law, 
founded on reason and experience, declares to  be the best means of 
arriving a t  the intention of the parties a t  the time of the delivery of  
the deed; hence, course and distance or even what is considered, in 
law, a more certain or controlling call, must yield to  evidence, if 
believed, that  the parties a t  the time of the execution of the deed 
actually ran and lacated a different line from that  called for, such 
evidence being admitted to show the description of the line to  be a 
mistake. Corn u. McGowan, 131. 

Where a deed contains two irreconcilable descriptions of the entire 
boundaries of a tract of land or of a single line, calls for more stable 
monuments, such as  the lines of other tracts or well known natural 
objects, will be adopted rather than course and distance. I b i d .  

Where there are  inconsistent descriptions in  a deed, although in doubt- 
ful  cases the custom most favorable to the grantee will prevail on t h e  
rule that the first description is presumed to express the true inten- 
tion of the parties, yet a specific description will prevail over a gen- 
eral one whether it  comes before or after the latter. I b i d .  

A deed made by E. S., of the first part, and S. S., "his wife, and h e r  
heirs, named on the back of the deed," of the other part, conveyed 
certain lands to the wife and her children, a life estate being reserved 
to the grantor. On the back of the deed the names of the children 
were indorsed and, in addition, the provision that  if the wife should 
have any other children they should have an equal share with t h e  
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"above heirs": Held, that the wife and children took a fee simple. 
H e l m  v. Austin.  751. 

5.  Although the clerk of the Superior Court cannot, in a n  action for par- 
tition, reform the deed under which the plaintiff claims, the Superior 
Court may grant such relief when the proceeding is transferred or 
goes to it  by appeal. Ibid. 

6. Where a donor acknowledges the execution of a deed for the purpose 
of registration, and it  is accordingly registered, a delivery is pre- 
sumed, and only clear proof will warrant a court in holding the pre- 
sumption to be rebutted; and the subsequent acts or declarations of 
the grantor to the effect that a delivery was not intended a re  inad- 
missible to rebut such presumption. Ibid. 

7. The presumption of the delivery of a voluntary deed by a father to his 
wife and children (in which he reserves a life estate) arising from 
the fact of registry, is not rebutted by the fact that  the grantor re- 
tained possession of the deed and of the land which he listed for 
taxation, and by a n  indorsement made on the back of the deed by the 
probate judge for  the grantor that "the cause of my giving my lands 
to my family by deed as  well as by will is in order to  give the courses 
and distances of the same." Ibid. 

8, Although, where a n  agreement has been reduced to writing, parol evi- 
dence is not admissible to contradict, add to or explain it, yet when a 
deed authorized defendant railroad company to take so  much of the 
land a s  was necessary for i ts  roadway, etc., parol evidence is admis- 
sible to  show that the defendant agreed to pay, in  addition to the 
consideration expressed in the deed, the value of any land taken or 
used in excess of a strip twenty feet wide. JoJLnwn 2). R. R., 926. 

9. Where a grantee accepts and acts under a deed, availing himself of its 
benefits, he cannot be heard to say that the person who negotiated 
for  the land and procured the execution of the deed, was not its agent 
to make an agreement as  to  the compensation t o  be paid the grantor. 
Ibid.  

DEED, Description. 

A description of lands in a deed as  "lying on the west side of Spring 
Street and north of Mill Street," followed by courses and distances 
from "a stone" on Spring Street around a parallelogram to the place 
of beginning, without indicating whether the starting point is a t  the 
intersection of Spring and Mill streets, or a t  a more remote point, is 
not so vague and uncertain on its face a s  to require the exclusion of 
proof aliunde to locate the land by fitting the description to the lot 
claimed under the deed. Har t sd l  v. Colemm,  670. 

DEED O F  SETTLEMEXT. 

1. The power of a married woman to dispose of land, held by her under 
a deed of settlement, is not absolute but limited to  the mode and 
manner pointed out in the instrument. Kirby  v. Boyette,  1q.  

2. M7here land was conveyed to a trustee for the sole and separate use of 
a married woman, to  be free from any debts of her husband, a mort- 
gage executed by her and her husband, without the joinder of the 
trustee, is void, and the fact that the trustee becomeg the owner of 
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DEED OF SETTLEAIENT-Corztinued 

the note secured by the mortgage and seeks to foreclose the latter 
gives it  no 1-alidity. Ibid. 

3 The p3n7er conferred rpon a married woman by Article X, section 6, to 
dispose of her property is subject to such limitations as  her grantor 
or devisor may prescribe in a deed or will. Ibid.  

DEED, Delivery of. 

Where a deed is acknowledged and filed for registration, and is registered. 
a delivery is presumed. HeTms v. Austin,  751. 

DEED, Registration of. 

Under chapter 147, Acts 1885 ("Connor's Act"), which provides that no 
conveyance of land shall be valid against innocent purchasers for a 
valuable consideration from the donor, bargainor, or lessor, etc.. a 
sheriff's deed for land duly registered takes precedence of a similar 
deed which, though dated first and made in pursuance of a prior sale, 
was registered later. Hooker v. ATichols, 157. 

[PEED, Reformation of. 

birhough the clerk of the Superior Court cannot, in an action for yarti- 
tion, reform the deed under which the plaintiff claim%, the Superior 
Court may grant such relief whec the proceeding is transferred or 
goes to  i t  by a:)peal. Helms v. Austin,  751. 

DEED, Recitals in. 

After the lapse of thirty years, the recital in a deed that the sale under 
which i t  was made was authorized by a decree of court entered in a 
cause of which the records of the petition and order, but not of the 
decree of confirmation, are existent, will be presumed to he true. 
Sledge z. Elliott, 712. 

UEED, Cnregistered. 

' C~nnor ' s  Act," clapter 147, Laws 1885, providing that  no purchase from 
a bargainor or lessor shall pass title as against an unregistered deed 
executed before 1 December, 1885, of which the purchaser has notice, 
applies to  a purchase a t  sale under execution. Cowen u. Withrow,  771. 

UEED O F  TRUST. 

A deed of trust or mortgage executed to secure existing debts, and includ- 
ing the bulk of trustor's property, is an assignment for benefit of 
creditors in meaning of Acts 1893. Bunk u. Gilmer, 684. 

DEFECTIVE STATEVEKT O F  CAUSE O F  ,4CTION. 

While the courts will lend their aid in putting a proper construction upon 
the facts stated where the complaint sets out a cause of action, though 
defectively stated, yet they will not entertain a complaint which 
states no cause of action. Webb  v. Hicks, 598. 
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DEMURRER ORE TENUS. 

A motion to dismiss an action for  want of jurisdiction or because the 
complaint does not state a cause of action is not such a demurrer 
ore tenus as will permit an appeal from its refusal. Burrell v. 
Hughes, 430. 

Where, in a proceeding for partition, the plaintiff claims to be tenant in 
common with plaintiff, and the defendant denies plaintiff's title and 
alleges sole seizin in  himself, the proceeding becomes in effect an 
action of ejectment, and the burden of proof is on the plaintiff to 
establish his title. Huneycutt v. Brooks, 788. 

DEPOSITIONS. 

1. Exceptions t o  are  unavailable, when. Rank v. Burgtuyn, 122. 
2. In  the taking of a deposition, interrogatories are  not required to be in 

writing, and when there is nothing to indicate that the deposition 
floes not contain the whole of the deponent's testimony, or that  it  
was not written down a t  the time and in the presence of the witness, 
a motion to quash should be refused. Bank v. Bank, 815. 

DESCRIPTION IN DEED, 859. 

1. All rules adopted for the construction of deeds embody what the law, 
founded on reason and experience, declares to be the best means of 
arriving a t  the intention of the parties a t  the time of the delivery of 
the deed; hence, course and distance or even what is considered, in 
law, a more certain or controlling call, must yield to evidence, if 
believed, that  the parties at  the time of the execution of the deed 
actually ran and located a different line from that called for, such 
evidence being admitted to show the description of the line to be a 
mistake. Cox 1;. McCfownn, 131. 

2.  Where a deed contains two irreconcilable descriptions of the entire 
boundaries of a tract of land or of a single line, calls for more stable 
monuments, such as  the lines of other tracts or well known natural 
objects, will be adopted rather than course and distance. Ibid.  

3. Where there are  inconsistent descriptions in  a deed, although in doubt- 
ful cases the custom most favorable to the grantee will prevail, on the 
rule that the first description is presumed to express the true inten- 
tion of the parties, yet a specific description will prevail over a gen- 
eral one whether it  comes before or after the latter. Ibid. 

4. A description of lands in  a deed a s  "lying on the west side of Spring 
Street and north of Mill Street," followed by courses and distances 
from "a stone" on Spring Street around a parallelogram to the place 
of beginning, without indicating whether the starting point is a t  the 
intersection of Spring and Nil1 streets, or a t  a more remote point, is 
not so vague and uncertain on its face as to require the exclusion of 
proof aliunde to  locate the land by fitting the description to the lot 
claimed under the deed. Havtsell v.  Coleman, 670. 
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DEVISE. 

1. Where a testator devised land to a grandson, who was directed to pay 
to testator's daughter one-half of its mlue  out of the rents or from 
any other source except by sale of the land, the daughter's share is a 
charge upon the land. Hunt u. Wheeler, 422. 

2. Where, under a will devising all  of testator's land to his wife, re- 
mainder to his nephew (the plaintiff) in fee, except 50 acres in some 
suitable place and on certain conditions to  defendant, and defendant, 
who was a tenant of the wife during her life, of 50 acres on which 
testator had settled him, claims title thereto as  being in a suitable 
place and on conditions performed, an action by plaintiff for posses- 
sion involves the title to land, and is  not within the jurisdiction of a 
justice of the peace. Wright  v. Harris, 460. 

3. Where a testatrix devised land to her son for life, and after his death 
to his lawful heir or heirs, if any, and if none, to  the children of 
another son, the words "heir or heirs" will be construed to mean his 
issue and not his heirs generally, and upon his death without issue 
the land goes to the children of the other son, all of whom were living 
a t  the date of the will. BrnrLcks v. Whitaber, 518. 

DEVISEE, Indebtedness of, to Estate. 

Where a will provides for the equal distribution of the testator's estate, 
and one of the devisees is indebted to the testator, i t  is proper to add 
the amount of such indebtedness to  the value of the personal and 
real estate, and after ascertaining the share of each, to deduct from 
the share of the one so indebted the amount of his indebtedness. 
BnZslw v. Balsley, 472. 

DIRECTORS' MEETING. 

1. To make the proceedings of a meeting of directors of a corporation 
regular, i t  must be a t  a stated time provided for in the charter or 
by-laws or held after notice to all of the directors. Bat& v. Lzcmber 
Go., 827. 

2. The acts of a majority of directors of a corporation held a t  an unusual 
time and place, without notice to  all of the directors, are  not valid. 
Ibid. 

3. Where it  appears that a majority of directors of a corporation met a t  
a n  unusual time and place for holding meetings, and no record of the 
meeting is  produced or alleged to exist, one who attempts to show 
that  the corporation by the acts of such meeting ratified the unau- 
thorized act of its agent, must prove that the meeting was regular 
and that all the directors had actual notice thereof. Ibid. 

DISCLAIMER, Failure of Defendant in Action for Trespass to Make, 843. 

DISCRETION O F  JUDGE. 

1. Leave to plead a t  the trial term of the Superior Court on an appeal 
from a justice of the peace is discretionary with the trial judge. 
G l e m  v. Wiwstend, 451. 

2. The extent to which counsel may comment upon witnesses and parties 
must be left to the sound discretion of the trial judge, and such dis- 
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cretion will not be reviewed on appeal unless it  is apparent that the 
impropriety of counsel was gross and calculated to prejudice the jury. 
Pearsun, v. Crawford ,  756. 

DISCRIMINATION. 

A contract whereby a telegraph company gives to  a railroad company a 
preference of business over its line to  the exclusion of others is a n  
illegal discrimination and cannot excuse the telegraph company for 
using the line of another company in the transmission of a message 
between two points in this State between wliich it  has a continuous 
line. Leauell u. Telegraph Co., 211. 

DISTILLERY, Illicit, on Mortgaged Land. 

The mere erection of a house on land and its use as  a distillery is  not, as  
a matter of law, notice to a mortgagee that  a distillery is being main- 
tained thereon so as to render his interest liable to  a forfeiture for 
violation, by the distiller, of the revenue laws. Ci-Zewn v. W i m t e a d ,  
451. 

DOUBLE TAXATION. 

1. The imposition upon a corporation of a tax on its "capital stock," in 
addition to  a requirement that  i t  shall list for taxation and pay the 
taxes assessed on the shares of i t s  stockholders, does not make 
"double taxation." Comrs. v. Tobacco Co., 441. 

2. I t  is competent for  the Legislature to  tax the whole of the capital stock 
of a corporation, although, to the extent of the value of its real and 
personal property (which must be taxed) ,  i t  is double taxation, but 
under section 39 of chapter 296, a c t s  1893, providing for the taxation 
of the capital stock of corporations, such double taxation is avoided 
by taxing only the value of the capital stock in excess of the value 
of its real and personal property listed for  taxation in this State. 
Ibid. 

EJECTMENT. 

Where, under a will devising all of testator's land to his wife, remainder 
to  his nephew (the plaintiff) in fee, except 50 acres in some suitable 
place and on certain conditions to defendant, and defendant, who was 
a tenant of the wife during her life, of 50 acres on which testator 
had settled him, claims title thereto as  being in a suitable place and 
on conditions performed, a n  action by plaintiff for possession involves 
the title to  land and is not within the jurisdiction of a justice of the 
peace. W r i g h t  v. Harris, 460. 

ELECTION. 

I n  submitting to  the vote of the electors of a county the question of sub- 
scription of county bonds in aid of a railroad, a substantial compli- 
ance by the county commissioners with chapter 233, Laws 1885, as 
amended by chapter 89, Laws 1887, is sufficient, if there be no fraud. 
R. R. 9. Comrs., 563. 
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,4ID OF RAILROAD, 339. 

ELECTION TO OFFICE. 

1. A person cannot be elected to an office that  does not exist a t  the time 
of the election ; therefore, 

2. Where an office was created by an act of the General Assembly passed 
8 March but not rarified until the 12th day of &larch, an election on 
1) March to fill such office mas void. N. ?j. Xeccves, 682. 

ELECTION, Regularity of. 

1. Where an act of the Legislature authorized the issue of bonds by a 
town in aid of a railroad, and provided for their payment by taxation, 
but did not provide for an election on the question of their issuance, 
and the election was held in conformity to existing election laws 
relating to the borrowing of money by municipalities, the bonds issued 
pursuant to such election are valid in the hands of a bona fide owner. 
Bank 2:. Comrs., 339. 

2. ,413 act of the Legislature authorizing towns to issue bonds in aid of a 
railroad, and providing for the mode of payment thereof, is not void 
under section 7, Article VII of the Constitution, because i t  does not 
provide for a special election to ascertain the will of the people, since 
the general laws relating to such elections a re  applicable. Ibid. 

3. The records of a municipality showing that a proposition to allow i t  
to  issue bonds authorized by the Legislature was submitted after 
thirty days' notice, and that a majority of the qualified registered 
electors signified their assent by their affirmative ballots, are  con- 
clusive evidence that  the will of the majority was so expressed. Ibid. 

ELLIPSIS. 

The court will not supply a supposed ellipsis in a contract in order t o  
give legal effect to language which, without addition or alteration, is 
meaningless. BincZair v. Hicks, 606. 

ENACTMENT OF LAWS. 

When it  appears that  a bill has been duly signed by the presiding officer 
of the two Houses of the General Assembly, declaring it to have been 
read three times in each House, the courts cannot go behind such 
ratification to inquire whether i t  was fraudulently or erroneously 
enrolled before i t  had been passed after the requisite readings by 
each House, although the journals do not show that  i t  was so passed. 
Caw v. Coke, 223. 

EQUITABLE ACTION. 

I n  a n  equitable action for the settlement of the estate of a deceased ad- 
ministrator, and to satisfy a judgment obtained in another state 
against his personal representatives and the sureties on his bond, 
such sureties may intervene and receive credit for what they have 
paid on the judgment, remaining liable to plaintiffs for any balance 
due on the judgment in excess of what may be realized in the present 
action. Moore v. Bmith, 667. 
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EQUITABLE RELIEF, 647. 

1. Under The Code practice, whenever either party to an action, by his 
pleadings, sets up a ground for and prays equitable relief, the court 
will adjust all equities between the parties, whatever be the form of 
the action. Parker u. Beasleu, 1. 

2. As between itself and its creditors a corporation is simply a debtor, 
and the relation of trustee and cestui que trust does not exist so as  to 
create a lien upon the assets of the corporation in favor of the credi- 
tor in any other sense than applies to an individual debtor. Electric 
Light Go. u. Electric Light Co.,  112. 

A 3. A creditor has no equitable title to assets of a corporation, whether 
solvent or insolvent, in the hands of its treasurer, and the courts 
will not interfere with their equitable jurisdiction to  enforce the pay- 
ment of a judgment in  favor of the creditor against the corporation. 
Ib id .  

EQUITY JURISDICTION. 

TT7here i t  appears to a court of Equity that the.parties to a suit are in pnri 
delicto in respect to a corinous agreement, the court will not interfere 
to give relief, but will leave the parties to  exercise their rights as they 
may be permitted in a court of law. Bank 1:. Adrian, 537. 

ERROR, Harmless. 

Where, in the trial of an action, a plaintiff is not entitled to recover in 
any view of the evidence, whether admitted or  excluded, the exclusion 
of evidence is not error of which plaintiff can complain. Love v. 
Raleigh, 296. 

ESTOPPEL, 437, 961. 

1. Where the children of a person, under a misapprehension of the facts, 
admitted the allegation in a proceeding for the sale of their ancestor's 
land that he was dead, and submitted to  a decree for the sale of the 
land, they will be allowed in a collateral action to impeach such 
decree and to avoid the estoppel of title derived through it ,  by show. 
ing that their ancestor was in fact alive at  the date of the d'ecree 
and sale. Bpringer u. Rhauendw, 12. 

2. When foreign judgment is an estoppel, 40. 
3. Where, in a suit by a railroad company to compel the issuance by a 

town of bonds in aid of the railroad, a compromise decree was ren- 
dered whereby the town was released from liability for one-half of 
i ts  subscription in consideration of its issuing the other half, the 
town is estopped from denying the validity of the bonds issued in pur- 
suance of such decree, and such estoppel is as  effectual in favor of 
the purchaser of the bonds in  a suit to compel the payment of coupons 
a s  it  would be if the action were brought by the railroad company. 
Bank u. Comrs., 339. 

4. Where one of the parties to an arbitration executes his bond for the 
amount of an award, as  directed by the arbitrators, he is estopped 
to defend an action thereon on the ground that he executed i t  in 
ignorance of a mistake in the award and of the fact that the award 
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was reviewable by a court as to a question of law involved therein. 
Patton v. Garrett, 847. 

5. An assignment of a fire policy by a f m e  covert, without the consent 
of her husband, and to one having no interest in the property, is valid 
when it  was assented to by the agent of the insurer and was not pro- 
cured by false representations or suppression of facts. In  such case, 
the defendant is estopped to deny the validity of the assignment. 
Blackburn u. Ins. Go., 821. 

6. Where a grantee accepts and acts under a deed, availing himself of its 
benefits, he cannot be heard to say that the person who negotiated 
for  the land and procured the execution of the deed was not i ts  agent 
to  make an agreement as  to  the compensation to be paid the grantor. 
Johnson v. R. R., 926. 

EVIDENCE. 

Foreign judgment, when competent in evidence, 40. 
Where a receiver is 'applied for on the ground that, by reason of fraud 

practised upon the plaintiff by defendants in the purchase of goods, 
and that the title never vested in defendants, i t  is necessary to  allege 
and prove that the goods for which the receiver is applied for a re  
identically the same goods so fraudulently obtained. Witx v. Gmy, 48. 

Where the vesting of a n  absolute estate depended upon the payment of 
certain debts by the devisee, and, in the trial of a n  issue whether all 
such debts had been paid, a note was produced, signed by him, un- 
canceled, and found among the effects of another decedent: Held, 
that  the production of such note raised the presumption that the note 
had not been paid, and in such case, i t  is immaterial when the statute 
of limitations began to run. .Johnson u. Booch, 64. 

That a prosecution for forgery was instituted upon the advice of counsel 
is only evidence to rebut the presumption of malice, and i t  should 
be left to  the jury to find whether malice, which might be inferred 
from want of probable cause, has been rebutted by the other eridence. 
Thurber v. B. and L. Assn., 75. 

The fact that, in the trial of an action, A. was shown to have been 
clerk of a court a t  a certain date, does not create a presumption that 
he was such clerk several years prior to that date. Jarvis v. Vamder- 
for&, 147. 

A witness who has not qualified himself as a n  expert as  to  handwriting, 
and has never seen a certain person write, and has never corresponded 
with him, is  incompetent to  testify as to  such person's handwriting 
by comparing it  with other writing alleged but not known to be the 
latter's. Ibid. 

I n  an action to recover land, brought by the purchaser a t  a mortgage 
sale, a declaration against title made by the mortgagor after the exe- 
cution of the mortgage is not competent evidence against the plain- 
tiff. Ibid. 

Where, in the trial of an action, a plaintiff is not entitled to  recover 
in any view of the evidence, whether admitted or excluded, the ex- 
clusion of evidence is not error of which plaintiff can complain. Lom 
v. Raleigh, 296. 
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9. Testimony that  a witness carried supplies to a decedent during her 
sickness is not such evidence of a conversation or transaction as to  
make the witness incompetent under section 590 of The Code. O m a n  
u. Layburn, 526. 

10. An application for removal of a cause from a State to a Federal Court, 
on the ground of local prejudice, must be made to the Federal and not 
to  the State Court. WiZZiams u. TeTffphune Co., 558. 

11. Where the ground for removal of a cause from the State to the Federal 
Court is  diversity of citizenship, the application must be made to the 
State Court, and a t  the term a t  which the answer should be filed; 
otherwise the right to removal is forfeited. Hence, where the answer 
should have been filed a t  April Term of a court, which adjourned a 
week earlier than the time allowed by law, and an answer filed on the 
15th of June following mas treated as  if filed in  time, an application 
to remove made a t  the time of actually filing the answer was too 
late. I b i d .  

12. Where, in the trial of an action to recover land, the plaintiff introduced 
as  a part of his chain of title a grant from the State containing cer- 
tain calls, differing in some respects from a deed under which he  
claimed title and which covered the locus in quo, he is not precluded 
from introducing the latter deed by reason of such variations in the 
calls. CrcmpbeFZ v. Mowison, 629. 

13.- In  order to make the declarations of the assignor after the assignment 
competent evidence in the trial of a n  action to set aside the deed a s  
fraudulent, i t  must be shown by evidence outside of such declara- 
tions that the assignor and the assignee conspired to  defraud the 
assignor's creditors. Blair u. Brown, 631. 

14. Oral' evidence of the contents of a telegram was properly excluded 
when the only evidence of its loss or destruction was the statement 
of the operator that  he had "searched for  it but could not find it"; 
that  "some original telegrams a re  destroyed and some sent to  head- 
quarters"; and that  no search had been made a t  headquarters for 
the missing one. IbirZ. 

15. A provision in the deed of assignment that  the assignee should sell the 
property conveyed and pay the assignor $500 a s  his personal property 
exemptions, was not, in itself, evidence of a fraudulent intent upon 
the part of the assignor, but should be considered with the other evi- 
dence relating to  such intent. Ibid. 

16. I n  an action by a creditor of a n  insolvent corporation against a stock- 
holder thereof to recover the amount of his unpaid subscription, a 
judgment rendered on the report of a referee in  a n  action to set aside 
a n  assignment by the corporation, together with the findings of the 
referee that  such stockholder, after subscribing for a certain amount 
of stock and paying in one-half of his subscription, had been allowed 
t o  dram out, after the assignment, all he had paid in, was competent 
evidence against such stockholder, although he was not a party to the 
action in which such judgment was rendered. Hwmm u. H w t ,  678. 

I 17. I n  the trial of an action for possession of personal property claimed 
under a chattel mortgage executed by a corporation, it is competent 



for the adverse party to go behind the seal and show that it  was not 
affixed by the legally exercised authority of the company. Clark v. 
Hodge, 761. 

Where the property described in a chattel mortgage, which purported 
to be the act of the corporation but mas only that of an officer per- 
sonally, belonged to the corporation and was in the adverse posses- 
sion of the defendant a t  the time of the execution of the mortgage, 
the instrument was properly excluded as evidence in an action for 
the possession of the property by the mortgagee. Ibid. 

Plaintiffs, in an action for partitioil in which defendants denied plain- 
tiffs' title and alleged solc seizin in themselves, claimed under the will 
of their father devising the land to his widow during her widowhood 
and then to plaintiffs. I t  was shown that  the widow had died without 
marrying again, but there was no evidence that either she or the 
plaintiffs had held possession of the land within 35 or 40 years prior 
to the action: Held, that the eridence did not establish plaintiffs' 
title and they were not entitled to recover. Hune?~cu t t  v. Brooks, 788. 

I n  an action against a railroad company to recover goods burned in its 
warehouse, evidence that  a night telegraph operator, who had an 
office in a roam adjoining the warehouse, and slept therein, was in- 
temperate in  his habits and was drunk on the night of the fire, does 
not justify a verdict for the plaintiff. Young v. R. R., 932. 

Where there is an assignment of error that the evidence did not justify 
the verdict, this Court will consider only the eridence offered by the 
State. 8. v. Hart ,  976. 

While the declarations and admissions of a prisoner, made after threats 
or inducements held out to him, are, as  a general rule, incompetent 
as  evidence against the prisoner. yet facts ascertained in .conseQuence 
of declarations or admissions, and declarations connected with and 
explabing such facts, are admissible. S. v. Winstom, 990. 

On a trial of a defendant for larceny, i t  was competent for a constable 
who had arrested the defendant to testify that, after he told the de- 
fendant that he knew about the stolen goods and that it  would be 
best for him to tell, the defendant showed him where the goods were 
hidden. Ibid. 

Words written or spoken before or after those which form the basis 
of an action or indictment for slander are  admissible to show the 
animus of the defendant; also the mode and extent of their repeti- 
tion. S. v. Mills, 1051. 

On trial for slander of a woman, after the defendant, as  a witness, had 
admitted the innocence of the prosecutrix, and had undertaken to 
justify the words spoken on the ground that  he had only repeated a 
rumor, without wrong motive, a n  affidavit made by him, a t  a prior 
term of court. to secure a continuance on the ground of the absenc~ 
of a witness by whom he expected to prove the unchastity of the 
prosecutrix, was properly admitted. Ibid. 

EVIDENCE, Parol. 

1. The rule that parol evidence cannot be allowed as to  the contents of a 
written instrument applies only in actions between parties to tho 
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EVIDEKCE, Pnrol- -Continued. 

writing and where its enforcement is the gravamen or substantial 
cause of the action. Cnrden 9.' LWcConnell, 875. 

2. Although, where an agreement has been reduced to writing, parol evi- 
dence is not admissible to contradict, add to or explain it ,  yet when 
a deed authorized defendant railroad company to take so much of the 
land as  was necessary for its roadway, etc., parol evidence is admis- 
sible to show that the defendant agreed to pay, in  addition to  t h ~  
consideration expressed in the deed, the value of any land taken or 
used in excess of a strip 20 feet wide. Johrzsorc v. R. R., 926. 

EXAJIINATIOK OF ADVERSE PARTY. 

1. I n  an action by a stockholder of a corporation to set aside as  fraudu- 
lent an assignment of a contract by the corporation, the directors 
may, under section 580 et seq. of The Code, be compelled to disclose 
information to enable plaintiff to frame his complaint even though 
their evidence may result in pecuniary injury, Holt v. W a r e h o m e  
Co., 480. 

2. I11 an action by a stockholder of a corporation to set aside as fraudu- 
lent an assignment by the corporation of a contract, the plaintiff is 
entitled, under section 580 et seg. of The Code, to inspect the books 
of the corporation in order to obtain information upon which to frame 
his complaint. Ibid.  

EXCEPTIONS. 

1. Where instructions asked for are  given in substance and effect, no 
exception will lie because they are  not given in the language of the 
request. 8. v. Mibls, 992. 

2. Where defendant in a criminal action made no exception to the evi. 
dence or instructions to the jury, but after conviction and refusal of 
motion for new trial "excepted," without specifying anything to which 
he excepted, the judgment will be affirmed when no error appears on 
the record. S. u. Page, 1016. 

EXCEPTIOKS TO FINDIKGS OF FACT BY TRIAL JUDGE. 

1. Not allowable after adjournment of court for the term. Electric Light 
Co. v. Electric Light Go., 112. 

2. The findings of fact by a trial court in supplemental proceedings a re  
final and cannot be reviewed on appeal unless upon a n  exception that 
there was no evidence to support them or one or more of them. Hins- 
dale v. Underwood, 593. 

EXCEPTION TO JUDGE'S CHARGE. 

1. An exception to the charge to the jury, if made for the first time in the 
statement of case on appeal, is in time. Blackburn 0. Ins.  Co., 821. 

2. An exception taken to a charge after verdict was rendered will not be 
considered on appeal. 8. v. Hart ,  976. 

EXCEPTIOKS TO DEPOSITIONS. 

When unavailable. Bank  v. Burgujyn, 122. 
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EXECUTIOK OF JUDGXEST. 

Where a writ of possession on a judgment in an action at  law is  executed 
by placing the defendant out of and the plaintiff into possession, the 
judgment is executed within the meaning of section 473 of The Code, 
notwithstanding the judgment for the damages received in said action 
is not satisfied. Boyer v. Garner, 125. 

EXECUTION, Relief Against. 

A court of Equity will not interpose by injunction to prevent a sale of 
complainant's real estate under execution against another, since the 
question of title to  real estate is one to be determined a t  law and the 
owner can there make his defenses. Bostic v. Young, 766. 

EXECUTION SALE. 

"Connor's Act," chapter 147, Acts 1885, providing that  no purchase from 
a bargainor or lessor shall pass title as against an unregistered deed 
executed before 1 December, 1885, of which the purchaser has notice, 
applies to a purchase a t  sale under execution. Cowalz v. Withrow. 
771. 

EXECUTOR, Liability of. 

i. Where an executor executes a note in his representative capacity for 
money borrowed and used for the purpose of paying debts of the 
testator, the estate is  not liable, but the executor is personally liable 
therefor, and this is so notwithstanding the fact that  the lender 
knows for what puroose the money azas borrowed and how it was 
used. Banking Co. v. Morehea&, 410. 

2. I n  such case, the executor takes the risk of being reimbursed the 
amount of the note out of the assets of the estate on the final account- 
ing. Ibid.  - 

3. While an executrix, who gives a note in her representative capacity 
for money borrowed to pay debts of the estate, is personally liable, 
nothing else appearing, yet when it is so signed, but in the body of 
the note are inserted the words "L. L. M., executrix, etc., but not per- 
sonally," she is not personally liable. Banking Co. v. Aforehead, 413. 

EXECUTORY DEVISE. 

A testator devised land to his daughter P. and her heirs, but in case of 
her death, without issue surviving, then to his daughter A.: Held, 
that  P. takes a conditional fee simple in the land, liable to  be deter- 
mined upon her dying without surviving issue, and A. takes, by way 
of executory devise, a remainder, or future estate or interest, which 
she may assign and convey by deed which, with warranty, will be 
an estoppel upon her heirs. Wright v. Brown, 26. 

EXCEPTIONS. 

1. Upon an appeal from an appraisal of homestead and personal property 
exemptions, under the provisions of chapter 347, Acts 1885 (amenda- 
tory of section 519 of The Code), the valuation as determined by the 
verdict of the jury is  final, and the commissioners appointed by the 
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court to set apart the exemptions in accordance with the verdict must 
be guided by that valuation. Bhoaf 2;. Frost, 675. 

2. Upon an appeal from the appraisal of homestead and personal property 
exemptions, and the assessment of the value thereof by a jury, the 
commissiol~ers to set apart the exemptions in accordance with the 
verdict must be apr~ointed by the court and summoned by the sheriff. 
Ibid. 

EXPERT. 

A witness who has not qualified himself a s  an expert as  to handwriting, 
and who has never seen a certain person write, and has never corre- 
sponded with him, is incompetent to testify as  to such person's hand- 
writing by comparing it  with other writing alleged but not known to 
be the latter's. Jarvis u. Vanderford, 147. 

EXPRESSION O F  OPINIOK BY TRIAL JUDGE. 

Where, in an action against a telegraph company for failure to deliver a 
message, the plaintiff establishes a prima facie case, the question of 
negligence is for the jury, and an instruction that "upon all the evi- 
dence, if believed, plaintid is not entitled to recover," is  an expres- 
sion of opinion by the court upon the weight of the evidence in vio- 
lation of The Code, section 413. Shsrrill 2;. Tel. Co., 655. 

FALSE PRETENSE. 

1. To constitute the indictable offense of obtaining goods, etc., under false 
pretense there must be a false representation of a subsisting fact 
intending to cheat and which does cheat. AS. u. Mangum, 998. 

2. A bill of indictment which charges that defendant in swapping horses 
stated that his horse was sound, knowing that he was not sound, and 
that the prosecutor was induced thereby to trade, is sufficient, since 
it  charges that defendant misrepresented a subsisting fact calculated 
to  cheat and which the State says did cheat, etc. Ibid. 

3. A bill of indictment for obtaining money under false pretenses, which 
fails to  charge that it was obtained "feloniously" (as  required by 
chapter 205, Laws 1891), is fatally defective. 8. 2;. TTilson, 979. 

FALSE WBRRANTY. 

1. Where i t  was admitted that B. sold an engine to plaintiff and in an 
action against B. and W. for damages, on false warranty, the jury 
find on a distinct issue that B. was W.'s agent in the transaction, the 
refusal to submit an issue as to whether or not there was a sale by 
TIT. was not error. Alpha Mills u. Engine Go., 797. 

1. The amendment, by chapter 269, Laws 1889, of section 155 (9 )  of The 
Code, by which the words "in cases which were heretofore solely 
cognizable by courts of Equity" were stricken out, applies to an action 
for a false warranty in a sale made before the amendment, so that, 
in actions where relief on the ground of fraud is sought, the cause 



of action shall not be deemed to have accrued until the discovery of 
the fraud complained of. Ibid. 

3. A foreign corporation cannot set up the statute of limitations in bar 
of an action for false warranty. Ibid. 

4. Where, in the trial of an action for false warranty, a dispute exists 
as  to  when the plaintiff first hem- of the fraud, the question as to 
whether the action is barred by the statute of limitations is one of 
fact for the jury. Ibid. 

5. A plaintiff in an action for false warranty'in the sale of an engine is 
entitled only to  damages naturally arising from the fraud, and not to 
interest on his payments nor to amounts paid for insurance. Ibid. 

FATHER. 

A father is entitled to the custody of his children against the claims of 
everyone, except those to whom he may have committed their custody 
and tuition by deed, or unless he is found to be unfitted for their care 
and custody. Lathnnz 2). Ellis, 30. 

FELLOW SERVBNT. 

Where a section boss has full power to hire, command, and discharqe 
those working under him, he is not a fellow servant. Logan u. R. R., 
940. 

F E M E  COVERT. 

1. A judgment cannot be recovered against a feme covert on a note alleged 
to have been executed by her unless the complaint names and de- 
scribes separate estate belonging to her chargeable with the debts. 
W i t x  v. Grny, 48. 

2. A judgment cannot be recovered against a married woman in an action 
against her and her husband when the complaint alleges that the 
husband is the debtor. Ibi(Z. 

S,  Where a receiver is applied for upon the ground that, by reason of 
fraud practised upon the plaintiff by defe~idants in the purchase of 
goods, and that the title never vested in defendant, i t  is necessary to  
allege and pro>-e that the goods for which the receiver is applied for 
are  identically the same goods so fraudulently obtained. Ibid. 

4. When the fact of the coverture of a woman appears in the complaint 
or other pleadings in an action on a promise to  pay money, she not 
being a free trader. nor having specifically bound her separate estate 
for its payment, a personal judgment rendered therein against her 
is a nullity and will be set aside on motion. areen  u. Ballard, 144. 

5. The power of a married woman to dispose of land, held by her under 
a deed of settlement, is not absolute but limited to the mode and man- 
ner pointed out in the instrument. Kirby  v. Boyette,  165. 

6. Where land was conveyed to a trustee for the sole and separate use of 
a married woman, to  be free from any debts of her husband, a mort- 
gage executed by her and her husband, without the joinder of the 
trustee, is void, and the fact that the trustee becomes the owner of the 
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F E N E  COTERT-Continued. 

note secured by the mortgage and seeks to foreclose the latter gives 
i t  no validity. Ibid. 

7. The power conferred upon a married woman, by Article X, section 6, to 
dispose of her property is subject to such limitations a s  her grantor 
or devisor may prescribe in a deed or will. Ibid. 

8. Where a feme c o ~ e r t ,  with the consent of her husband, mortgaged her 
separate real estate to secnre money borrowed upon the joint note 
of herself and husband to improve the land, and upon the death of 
the wife the land is sold upon the petition of the surviving husband 
and the heir of the wife, the curtesy interest should not be charged 
with the debt, but the debt should be first paid out of the entire pro- 
ceeds and the curtesy interest ascertained and paid from the surplus. 
I n  r e  Freema?%, 199. 

9. An action cannot be maintained on a note made by a married woman 
which does not purport to charge her separate estate nor to be for 
her benefit. WiEcoz 4). Amold, 708. 

10. The bare promise of a widow to pay a note executed by her during 
her coverture. and therefore void, is not binding on her. Ibid. 

FICTITIOUS DEBTS. 

I t  was not error to  charge, in the trial of an action to set aside a deed of 
assignment as  fraudulent, that the jury should find the deed to be 
fraudulent and void if any part of the debts preferred therein were 
fictitious and the fact was known to the assignor and assignee. Blair 
u. Brown,  @I. 

FIKDING OF FACT BY TRIAL JUDGE, 112, 593. 

I n  cases where this Court has the right to review the findings of fact by 
the court below, it may find the facts if they have not been found 
below. Pearee v. Elwell, 595. 

["IXDINGS OF JURY. 

Where, in response to one issue, a jury found that a contract existed 
between two sisters, whereby the survivor should have the whole of 
a certain note belonging to them jointly, a finding in response to 
another issue, that  one of its parties a t  a later date made a gift of ' 

her share in such note, is net inconsistent with the first finding. 
Taulor u. Nmith, 531. 

[PIRE INSURANCE, Action on, 491. 

1. The trial judge has authority to  order the consolidation of several 
actions brought on concurrent policies of insurance on the same 
property. Blackburn u. Ins. CO., 821. 

2. Where. in an action on fire insurance policies, the defense mas that  the 
property was fraudulently burned by the insured, i t  mas error to  
charge that  such burning must be proved beyond a reasonable doubt : 
only a preponderance of testimony is required. Ibid. 
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FIREWORKS. 

1. A city has no implied authority to provide for a pyrotechnic display 
on a Fourth of July or anniversary celebration. Love v. Rale igh ,  296. 

2. A city, not having express power to provide for  a display of fireworks, 
is not answerable in  damages for the negligence of its agents in con- 
ducting such a display ordered by it. Ib id .  

FISH, Consignment of. 

When fish are  consigned to a factor for sale, with general instructions, 
it  is proper and the duty of the factor to ascertain their condition 
and quality by having them inspected before putting them on t h e  
market. He has also a discretion as  to the time and manner of 
selling, provided he acts in  good faith and with ordinary diligence. 
S p p i l l  v. Dauenpor t ,  34. 

FOREIGK JUDGMENT. 

1. Where a judgment was obtained in another state against the adminis- 
trators and sureties of a deceased administrator, and a n  action w a s  
instituted in this State for a settlement, such judgment is competent 
evidence against and binding upon the administrators and their 
privies, i t  appearing that such administrators were present and re- 
sisting the recovery in the foreign court. Voore v. Hmith, 667. 

2. I n  an equitable action for the settlement of the estate of a deceased 
administrator, and to satisfy a judgment obtained in another S ta te  
against his personal representatives and the sureties on his bond, 
such sureties may intervene and receive credit for what they have 
paid on the judgment, remaining liable to  plaintiffs for  any balance 
due on the judgment in excess of what may be realized in the present 
action. Ib id .  

FORFEITURE. 

1. A sale of the premises on which a distillery is located, under a decree 
of the Circuit Court of the United States, in a proceeding irt rem for 
a forfeiture incurred under the provisions of section 3281, U. S. Re- 
vised Statutes, does not pass the title of a mortgagee without whose 
knowledge or connivance the illicit distillery was maintained. Glenn 
v. W i n s t e a d ,  451. 

2. The law does not impute to a mortgagee, without any proof whatever, 
a guilty participation in the fraud of a mortgagor and declare h i s  
interest in the mortgaged premises, upon which an illicit distillery 
has been maintained, forfeited because the Collector of Internal 
Revenue may have failed to secure his assent, as  a holder of a lien, 
to the use of the premises for the purposes of a distillery as  the Col- 
lector is required by law to do. Ibid. 

3. The mere erection of a house on land and its use as a distillery is not, 
as  a matter of law, notice to  a mortgagee that a distillery is being 
maintained thereon so a s  to render his interest liable to  a forfeiture 
for violation, by the distiller, of the' revenue laws. Ibid. 

FORMER COBTICTION. 

1. A single act may be an offense against two statutes, and if each statute 
requires proof of an additional fact which the other does not, a n  
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acquittal or conviction under either statute does not exempt the de- 
fendant from prosecution and punishment under the other. 8. 9. 

Robinson, 1046. 
2. A conviction of assault with a deadly weapon will not sustain a plea 

of former conviction in a subsequent trial for carrying a concealed 
weapon. Ibid. 

I t  is the duty of a telegraph company to have sufficient facilities to  trans- 
act all the business offered to it  for all points a t  which i t  has offices, 
since i t  is not a mere private duty but a public duty which its fran- 
chise authorizes it  to perform. Leavell v. Telegraph Go., 211. 

FRAUD, Badges of. 

1. I n  the trial of an action to set aside as  fraudulent a conveyance of a 
stock of goods by the defendant to his son, it  appeared (1) that the 
defendant was indebted at  the time of the conveyance; ( 2 )  that the 
sale was to a son; ( 3 )  on long credit; (4) without security, and 
( 5 )  that the son was not worth more than $500 a t  the time; (6)  that  
the defendant, though not insolvent a t  the time, was embarrassed by 
debt and heavy indorsement for others, and ( 7 )  that he became in- 
solvent thereafter: Held, that neither of these facts, nor all com- 
bined, amount to prima facie proof of fraud, but they were circum- 
stances calculated to excite suspicion and challenge scrutiny as to  
the intent with which the conveyance was made. Bonk v. Gilmer, 684. 

2. Upon testimony tending to prove such suspicious circumstances. i t  was 
the duty of the court, in instructing the jury, to denominate them, 
not as  "evidential facts bearing upon the issue," but as  badges of 
fraud or circumstances tending to show fraud, and that  evidence 
explanatory thereof should be scrutinized with care. Ibid. 

FRAUD, Discovery of. 

1. The amendment, by chapter 269, Acts 1889, of section 155 (9)  of The 
Code, by which the words "in cases which were heretofore solely 
cognizable by courts of equity" were stricken out, applies to  an action 
for false warranty in a sale made before the amendment, so that, in 
actions where relief on the ground of fraud is sought, the cause of 
action shall not be deemed to have accrued until the discovery of the 
fraud complained of. Alpha Xibls v. Ewgiwe Go., 797. 

2. Where, in the trial of an action for false warranty, a dispute exists as  
to when the plaintiff Erst knew of the fraud, the question as to 
whether the action is barred by the statute of limitations is one of 
fact for the jury. Ibid. 

FRAUDULENT BURNING O F  INSITRED PROPERTY. 

Where, in an action on fire insurance policies. the clefense was that the 
property was fraudulently burned by the insured, it  was error t o  
charge that such burning must be proved beyond a reasonable doubt; 
only a preponderance of testimony is required. Blackbur% v. I m .  
Co., 821. 



1. A deed of assignment for benefit of creditors which directed the trustee, 
with all reasonable diligence, to sell and dispose of the property con- 
veyed, including stock of goods, in such manner a s  he should deem 
most beneficial to the interest of all concerned, is not void on its 
face, because it does not in express terms restrict the trustee as to 
the time or manner of disposing of the property. Stoneburner v. 
Jeffreys, 78. 

2. The insertion in a deed of assignment of a power to replenish a stock 
of goods with money arising from the sales of assigned property is 
not proof conclusive of a fraudulent intent or purpose to hinder and 
delay creditors when it is manifest from the whole deed that the 
maker's purpose and design was that  the trustee should manage the 
property for the benefit of all and not for the ease, benefit, or com- 
fort of the debtor. Ibid. 

3. A deed of assignment will be declared void in law where the debtor 
appears in express terms to be proriding for his own ease, comfort, 
or benefit to the possible detriment or delay of his creditors. Ibid. 

4. Even where prima fac ie the deed appears to reserve an unconscionable 
benefit or to subject creditors to unjust hindrance or delay, yet if i t  
also appear that the language of the deed is susceptible of explana- 
tion by evidence alitiildt, that will make it  consistent with good faith, 
the issue of fraud must be submitted to the jury to determine whether 
such extrinsic evidence is sufficient to rebut the presumption of mccln 
Jides raised by the deed. Ibid. 

5. The omission by a copyist in the copy of a deed of assignment of a 
single creditor's name and claim, when it n7as included in the original 
draft and in the deed as recorded in another county. is not sufficient 
to shift the burden of proof on the issue of fraud, it  being, a t  most, 
only competent as a circumstance tc  be considered with other evidence 
tending to show bad faith. Ibid. 

6. An assignment of partnership property by members of an insolvent firm 
is not rendered fraudulent as to the firm creditors by a clause therein 
preferring, over partnership creditors, debts due to creditors of the 
individual partners. Armstrong v. Cavr, 499. 

7. Where it  a p g e ~ r b  to a court of Equity thut the parties to a suit ar. 
in pnri delicfo in respect to a corinous agreement, the court will not 
interfere to g i ~  e relief, but will leave the parties to exercise their 
rights as  they may be permitted in a court of law. Bank v. Adrian. 
537. 

8. Where, in the complaint in an action to foreclose a mortgage against an 
insolvent mortgagor, i t  appeared that the mortgage was giren to  
secure notes for $90,000, payable in three years a t  four per cent in- 
terest, and was not filed until the mortgage became insolvent, and the 
answer filed by the assignee of the mortgagor ( to  which a demurrer 
was entered) alleged that the mortgage was given under an agree- 
ment and with the intent to hinder, delay, and defraud the mort- 
gagor's creditors: Held, that neither party was entitled to equitable 
relief, and the Court will leave them to settle, in a court of law, the 
question as to the fraudulent intentions of the parties and whether 
the assignee of the mortgagor was a subsequent purchaser with notice 
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so as  to postpone the creditors of the mortgagor to  the claims of the 
mortgagee. ( A ~ E R Y ,  J., dissents.) Ibid. 

9. I n  an action to foreclose a mortgage against an insolvent mortgagor 
and his assignee, to which the creditors of the former a re  not parties, 
the assignee represents the creditors and can interpose the defenses 
that  would be available for them. Ibid. 

10. I n  order to make the declarations of the assignor after the assignment 
competent evidence in the trial of an action to set aside the deed a s  
fraudulent, i t  must be shown by evidence outside of such declarations 
that  the assignor and the assignee conspired to  defraud the assignor's 
creditors. Blair u. Brown, 631. 

11. I n  the trial of a n  action to set aside a deed of assignment as  fraudn- 
lent, the evidence showed that, between the esecutio;~ and delivery for 
registration of the deed. the debtor, with the knowledge of the as- 
signee, purchased a large quantity of goods from parties with whom 
he had not formerly dealt, and during the same time the assignee 
represented to a mercantile agency that  the debtor was solvent and 
was doing a large business; that shortly before the assignment, and 
while the assignee held unrecorded mortgages on the debtor's prop- 
erty for a large amount, both the debtor and assignee represented to 
dealers that the debtor was solvent and prosperous. I t  also appeared 
that the indebtedness to the assignee was much less than that alleged 
in the deed of assignment, and that a large quantity of personal prop- 
erty had been conveyed to the debtor as exempt, although the deed 
provided that  the assignee should pay him $500 in lieu of exemptions : 
Held, that  such facts were sufficient evidence of a conspiracy to de- 
fraud the creditors to admit evidence of declarations of the debtor 
made after the assignment. Ibid. 

Oral evidence of the contents of a telegram was properly excluded when 
the only evidence of its loss or destruction was the statement of the 
operator that  he had "searched for it  but could not find it"; that 
"some original telegrams are  destroyed and some sent to  headquar- 
ters"; and that  no search had been made a t  headquarters for the 
missing one. Ibid. 

I t  was not error to charge, in the trial of an action to set aside a deed 
of assignment as  fraudulent, that the jury should find the deed to be 
fraudulent and void if any part of the debts preferred therein \yere 
fictitious and the fact was unknown to the assignor and assignee. 
Ibid. 

I n  the trial of a n  action to set aside a deed of assignment as fraudu- 
lent, i t  was error to charge the jury that if they should find the deed 
to be fraudulent and void as to one creditor they should find it  s;1 as 
to all. Ibid. 

I n  the trial of an action to set aside a deed of assignment as  fraudu- 
lent, i t  was error to  charge the jury that if they should find that  the 
assignor executed the deed with a view to contracting other debts, 
they should find i t  fraudulent and void. Ibid. 

In a n  action to set aside as  fraudulent a deed from the defendant to  his 
sons, i t  appeared in evidence that the defendant, prior t o  the purchase 
of the land by him, mas indebted to his wife on certain notes; that 
there was a verbal agreement between him and his wife that  he s h o ~ l d  
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buy a lot and build a factory thereon and hold the same in trust for 
her sons; that he bought a lot and built a factory thereon (but with 
money of a firm of which he was a member), and subsequently ac- 
quired the entire property; that the agreement with his wife remained 
esecutory and the notes unpaid a t  the time of the death of his wife, 
and that thereafter he became insolvent and conveyed the lot and 
factory to his sons: Hcld, that such elridenee was not sufficient to be 
submitted to the jury as establishing a trust in  favor of the sons, 
and it  was error to refuse an instruction that  the deed was without 
consideration and void a s  to creditors. Bank v. G i h e r ,  684. 

17. In  the trial of an action to set aside as  fraudulent a conveyance of a 
stock of goods by the defendant to his son, i t  appeared (1) that the 
defendant was indebted a t  the time of the conveyance; (2)  that the 
sale was to  a son, (3) on long credit, (4) without security, and 
(51 that the son was not worth more than $500 a t  the time; (6 )  that 
the defendant, though not insolvent a t  the time, was embarrassed by 
debt and heavy indorsements for others, and (7 )  that he became in- 
solvent thereafter: Held, that  neither of these facts, nor all combined, 
amount to prima facie proof of fraud, but they were circumstances 
calculated to excite suspicion and challenge scrutiny as to  the intent 
with which the conveyance was made. Ibid. 

18. Upon testimony tending to prove such suspicious circumstances, i t  was 
the duty of the court, in instructing the jury, to denominate them, 
not as  "evidential facts bearing upon the issue," but a s  badges of 
fraud or circumstances tending to show fraud, and that  evidence 
explanatory thereof should be scrutinized with care. Ibid. 

GIFT. 

9 verbal agreement between two parties owning a note, payable to them 
jointly, that  upon the death of either without issue it  shall belong t o  
the survivor, is valid. Taylor v. Xmith, 531. 

GUARDIAN, Legislative Appointment. 

An act of the Legislature authorizing a certain person "to act as  guardian" 
of another without giving bond is constitutional, and is in itself a n  
appointment without intervention of the clerk. Hendersom v. Dowd, 
795. 

A witness who has not qualified himself a s  an expert a s  to handwriting, 
and who has never seen a certain person write, and has never corre- 
sponded with him, is incompetent to testify a s  to such person's fiand- 
writing by comparing it  with other writing alleged but not known t3 
be the latter's. Jwuis u. Vanderford,  147. 

"HEIR," When Means "Issue." 

Where a testatrix devised land to her son for life and after his death to 
his lawful heir or heirs, if any, and if none, to the children of another 
son, the words "heir or heirs" will be construed to mean his issue 
and not his heirs generally, and upon his death without issue, the 
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land goes to the children of the other son, all of whom were living a t  
the date of the will. Fmnclcs 9. Whitaker, 518. 

HOMESTEAD, Appraisal. 

1. Upon an appeal from an appraisal of homestead and personal property 
exemptions, under the provisions of chapter 347, Acts 1885 (amenda- 
tory of section 519 of The Code), the valuation as  determined by the . 
verdict of the jury is final, and the commissioners appointed by the 
court to set apart the exemptions in accordance with the verdict must 
be guided by that valuation. Shoaf vu. Prost, 675. 

2. Upon a n  appeal from the appraisal of homestead and personal property 
exemptions and the assessment of the value thereof by a jury, the 
commissioners to set apart the exemptions in accordance with the 
verdict must be appointed by the court and summoned by the sheriff. 
Ibid. 

HOMESTEAD EXEMPTION. 

1. Where a' judgment debtor has lands allotted to  him as a homestead 
exemption of less value than $1,000, in the county of his residence 
(being all of his lands therein), and causes a transcript of the allot- 
ment to  be recorded in and delivered to the sheriff of another county 
where he has lands, i t  is the duty of such sheriff, upon the receipt of 
a n  execution against the debtor, to assign to the latter a quantity of 
said lands sufficient in value, when added to the value of the lands 
allotted in the county of the debtor's residence, to make up the full  
exemption of $1.000, and this is so notwithstanding no exceptions were 
filed by the debtor to the allotment made and recorded in the county 
sf his residence. (Whitehead u. Spiueg, 103 N. C., 66, cited and dis- 
tinguished.) Springer v. Colwell, 520. 

2. In  such case, a sale by the sheriff without assigning the homestead is 
void, and the deed made thereunder will be canceled on motion in 
the cause. Ibid. 

HOMESTEAD, Fraudulent Conveyance of. 

Whatever doubt might have existed as to the right of creditors holding 
docketed judgments to have immediately set aside as  fraudulent, and 
as  a cloud upon their title, a conveyance by the owner of a homestead 
upon which such judgments a re  a lien, they were removed by chapter 
78, Acts 1893, which provides that  the fact that  the lands do not 
exceed in value the homestead exemption shall be no defense, but 
prohibits the sale of the land until after the expiration of the home 
stead. Younger u. Ritchie, 782. 

HUSBAKD AND WIFE, 199. 

1. A judgment cannot be recovered against a feme cvvert on a note alleged 
to have been executed by her unless the complaint names and de- 
scribes separate estate belonging to her chargeable with the debts. 
Witx v. Crau, 48. 

2. The act of 1849 (section 1840 of The Code) only prohibited the husband 
from selling or leasing the real estate of b i ~  wife M-ithout her consent, 
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and prevented the sale of the land under execution against the hus- 
band, but his rights as tenant by the curtesy initiate to the rents and 
profits were not impaired thereby. Cob0 u. Rasberrg, 137. 

3. Where the marriage and seizin of the wife in the lands took place 
before the adoption of the Constitution of 1868, the husband has the 
right to the crops on his wife's lands, and may sell, lease, or mort- 
gage them. Ibid. 

4. A wife who has been deserted by her husband and left unprovided for 
may under section 1292 of The Code, sue him for a support'without 
asking for a divorce. Cranz v. Cmw,  288. 

5. Vague and indefinite allegations of infidelity on the part of a wife, 
made by a husband in his answer to her complaint in a proceeding 
for support and maintenance, under section 1292 of The Code, mill not 
be allowed to affect the question of the husband's liability in such 
proceedings. Ibid. 

6. Where, by an agreement for a separation between husband and wife, 
the former agreed to pay a certain monthly allowance, and the hus- 
band. after paying several installments, discontinued the payments, 
he cannot set up the agreement in bar of her action for a support 
under section 1292 of The Code, even though he discontinued the pay- 
ments because she demanded that  the allowance be increased. Ibid. 

7. I n  proceedings under section 1292 of The Code, it  is the province and 
duty of the judge to determine what is a reasonable subsistence for 
the wife, either by hearing testimony himself or by reference to a 
referee to ascertain the facts as  to the income of the husband, etc. 
Ibid. 

IGNORANCE OF THE LAW. 

Ignorance of the law excuses no one, and the vicarious ignorance of coun- 
sel has no greater value; therefore, the unlawful sale of spirituous 
liquors is not excused by the fact that  the defendant, acting under 
advice of his counsel, believed that  the particular sale was not a vio- 
lation of the law. 8. v. Downs, 1064. 

4 

IMPRISOXMENT FOR DEBT. 

The provision that the court in bastardy proceedings may, in addition t o  
a fine, compel the defendant to pay an allowance to the mother, is not 
unconstitutional as  authorizing imprisonment for debt. 8, u. W2/?zne, 
981. 

INDEXING JUDGNENT DOCKET. 

1. The right of action which the plaintiff in  a judgment has against a clerk 
of the Superior Court for not properly indexing the judgment is 
assignable. Redmond u. Btaton, 140. 

2. The simple assignment of a judgment does not carry with i t  the right 
of action which the plaintiff has against a clerk of the Superior Court 
for failure to properly index i t ;  therefore, 

' 

3. Vhere  R. bought from F,  a judgment which the clerk of the Superior 
Court had failed to.properly index, and by reason of such negligence 
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lost a lien upon land, and it  did not appear that  in taking an assign- 
ment of the judgment R. contracted with I?. for anything but the 
judgment: Held, that R. acquired only the right to enforce the judg- 
ment and to enjoy its fruits, and not the right which F. had to sue 
the clerk for his failure to properly index it. Ibid. 

INDICTMENT. 

For Arson, 976. 
For Bastardy ,  981. 
For Assault  and Bat tery ,  1016. 
For Carrying Concealed Weapon,  1046, 1049. 
For False Pretense, 979, 998. 
For In jury  to Stock,  972. 
For Larceny,  990, 1017. 
For Per jury ,  987. 
For ~lfzirder,  992, 1033, 1037. 
For Neglect of Oflcial  Duty ,  1003. 
For Secret Assault ,  1068. 
For Seduction Under Promise of Xarriage,  1052. 
For Selling Intoxicating Liquors, 1064. 
For Selling I n t o ~ i c a t i n g  Liquors om Sunday, 1012. 
For Slandering Innocent Woman, 1051. 
For Violation o f  T o w n  Ordinance, 1007, 1059, 1061. 

ISDICTMENT, Defects in Cured by Verdict, 976. 

INDICTMENT, Sufficiency of. 

1. A bill of indictment for obtaining money under false pretenses, which 
fails to  charge that it  was obtained "feloniously" (as  required by 
chapter 206, L a k  189l) ,  is fatally defective. S. v. Wilson,  979. 

2. An indictment for perjury, charging the defendant with "knowing the 
said statement or statements to be false. or being ignorant whether 
or not said statement was true," is sufficient, being in the exact words 
of the form prescribed for such indictments by Laws 1889, chapter 
83. S .  v. Champion, 987. 

3. A bill of indictment which charges that defendant in swapping horses 
stated that  his horse was sound, knowing that  he was not sound, and 
that  the prosecutor was induced thereby to trade, is  sufficient, since 
it  charges that defendant misrepresented a subsisting fact calculated 
to cheat and which the State says did cheat, etc. 8. v. Hangurn, 998. 

4. An indictment charging the unlawful sale of spirituous liquors is not 
defective because i t  does not specify the kind of spirituous liquors 
sold, inasmuch as  that is a matter of evidence. S ,  v. Downs, 1064. 

5. I t  is not necessary, in an indictment for the unlawful sale of liquors 
within a prohibited distance from a certain church, to refer to the 
statute, inasmuch as  i t  is a public local statute of which the court 
will take notice. Ibid. 



INDEX. 

INDICTMEST, Sufficiency of-Continwed. 

6. Ignorance of the law excuses no one, and the vicarious ignoranceiof 
counsel has nb greater value; therefore, the unlawful sale of spiritu- 
ous liquors is not excused by the fact that  the defendant, acting under 
advice of his counsel, believed that the particular sale was not a vio- 
lation of the law. Ibid. 

INFANTS, Parties. 

Where infant defendants are served with a summons in proceedings for 
the partition of land, and a guardian ad litem is  appointed, a judg- 
ment affirming the sale cannot be set aside in  a collateral proceeding 
for alleged fraud or irregularity. &with, u. G r w ,  311. 

INFIDELITY. 

Vague and indefinite allegations of infidelity on the part  of a wife, made 
by a husband in his answer to her complaint in  a proceeding for  sup- 
port and maintenance, under section 1292 of The Code, will not be 
allowed to affect the question of the husband's liability in such pro- 
ceeding. Cram v. Cmm, 288. 

INJUNCTION. 

1. Under chapter 251, Acts 1893, i t  is no longer necessary to  allege want 
of probable cause in  proceedings to recover damages against plaintiff 
in attachment suits. Crawford v. Pearson, 718. 

2. I t  is not necessary, under the provisions of section 341 of The Code, 
that  a separate action shall be brought on a n  injunction bond for 
damages sustained, but that such damages shall be ascertained by 
proceedings in the same action. Ibid. 

3. That the principal in an undertaking, given in an injunction suit, was 
sued without making the sureties parties makes no difference. Ibid. 

4. Before a motion to assess damages sustained by the wrongful suing out 
of a n  injunction can be allowed, there must be a final determination 
of an action. Ibid.  

5. A court of Equity will not interpose by injunction to prevent a sale of 
complainant's real estate under execution against another, since the 
question of title to real estate is one to be determined a t  law, and the 
owner can there make his defenses. Bastic v. Young, 7%. 

6. Where a railroad company, seeking to condemn land for its right of 
way, has given ample bond to cover any damages resulting from its 
wrongful entry upon the land, an injunction will not issue to restrain 
such company from entering upon the land before the appraisal of 
damages and the payment thereof into court. R. R. v. Lumber  Go., 
924. 

INJURY TO PASSExGERS. 

A passenger who alights from a moving train a t  the direction of the con- 
ductor is not, as a matter of law, guilty of contributory negligence 
when there was no appearance of danger within the locality where he 
alighted or in the rate of speed of the train. m a t k i n s  I ? .  R. R., MI. 
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, The bona fide purchaser of municipal bonds issued in aid of a railroad is 
required to look no further than to see whether those things essen- 
tially prerequisite to the issuing of a valid municipal bond have been 
done, and cannot be made to suffer because the town did not take 
proper and effective measures to secure the completion of the road in 
whose aid the bonds were issued. Bank v. Gomrs., 339. 

INSTRUCTIONS T O  JURY. 

1. Where a tax collector of a county having, by authority of the county, 
received coupons of county bonds in payment of taxes, brought suit 
against the county to recover on coupons of the same kind which he 
claimed to own, it was improper on the trial to  instruct the jury 
that the possession of the coupons raised a presumption of his owner- 
ship. Threadgill v. Comrs., 616. 

2.  Such erroneous instruction was not cured by a subsequent charge that  
the fact of the plaintiff's having received the coupons as  tax collector 
raised a suspicion which i t  was his duty to rebut by further evidence 
that  he acquired them bmza fide. Ibid. 

3. Where, in a charge reciting that certain facts raised a suspicion as  to  
plaintiff's ( a  tax collector's) ownership of coupons, the trial judge 
added the statement that  "plaintiff claims to have rebutted such 
suspicion by showing when and from whom he got some of them, and 
that he owed none of the taxes fbr the years he received the coupons" : 
Held, that such addition to  the charge was erroneous, a s  invading the 
province of the jury, i t  being equivalent to  saying that "the plaintiff 
has shown you when and from whom he got the coupons, and claims 
that this rebuts the suspicion." Ibid. 

4. Where, in the trial of an action to set aside as fraudulent a conveyance 
of a stock of goods, there were various badges of fraud, i t  was error 
in the court in  charging the jury to denominate them "evidential facts 
bearing on the issue" instead of badges of fraud or circumstances 
tending to show fraud. Baink v. Gihner, 684. 

5. Where the instructions asked for are  given in substance and effect, no 
exception will lie because they are  not given in the language of the 
request. S.  v. Mills, 992. 

INSURANCE COMPANIES. 
1. Where plaintiff's property was insured in several insurance companies, 

the contract with each containing the provision that plaintiff's right 
of recovery against each should be limited t o  the proportion of the 
loss which the amount of the policy issued by each company bore to 
the total amount of insurance, it  was no misjoinder, but essentially 
proper, that all  the companies should be made parties defendant in  
one and the same action to recover for the destruction of such prop- 
erty by fire. Pretx fe ldw v. Ins.  Co., 491. 

2. The trial judge has authority to  order the consolidation of several 
actions brought on concurrent policies of insurance on the same prop- 
erty. Blackburn v. Ins.  GO., 821. 

3. Where, in a n  action on fire insurance policies, the defense was that the 
property was fraudulently burned by the insured, i t  was error to 
charge that such burning must be proved beyond a reasonable doubt; 
only a preponderance of testimony is required. Ibid. 
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INTEST, Corrupt 

1. To convict an officer of willful omission, neglect, or refusal to discharge 
his duty, a corrupt intent need not be shown. S. v. Hatch. 1003. 

2. Honesty and good intent a re  not a full defense against a n  indictment 
for neglect of duty, if there is evidence of willful carelessness in the 
discharge of official duty, resulting in  injury to  the public. Ih id .  

INTEREST. See, also, Usury. 

1. Pecuniary legacies draw interest from and after one year from death 
of restator. Xoore v. Pullex, 284. 

2. Act 9 March, 1895, restricting, in its firkt section, building and loan 
associations to six per cent interest, if held to allow greater interest 
by the provision of a subsequent section authorizing them to charge 
costs, expenses, interest, premiums, and fines, is repealed by 13 March, 
1896, prohibiting anyone. without exception, to exact more than six 
per cent for the loan of money. Meroney u. Loan Asslz., 882. 

INTERVENTION IN SUIT. 

1. A person only interested in the subject-matter of the litigation, but 
whose interest will not be affected by the result, is not entitled as a 
matter of right to intervene in a n  action; if interested jointly with 
either plaintiff or defendant in the subject of litigation, and the result 
will affect his interests, he may, as  a matter of right, intervene. Jones 
v. AshevilZe, 817. 

2. Where one is entitled, as  a matter of right, to intervene in a suit, and 
applies for  leave to do so, it is error to proceed with the case until 
the question of such right is  determined. Ih id .  

INTOXICANTS, Use of by Jury. 

Where jurors purchased and drank whiskey, and "some of them were 
under its influence" while deliberating on their verdict, the verdict 
returned by the jury was null, and a mistrial should have been 
entered and a new trial granted t o  defendant against whom such 
verdict was rendered. 8. V. Jenkirzs, 972. 

INTOXICATING LIQUORS, What Are. 

1. Where a liquor, by common knowledge or observation, is intoxicating, 
the court may so declare, but if i t  is doubtful whether it  is intoxi- 
cating or not, then it is a question of fact for the jury. 8. v. Rcott, 
1012. 

2.  Where. in the trial of a n  indictment for selling spirituous liquors on 
Sunday without prescription of a physician and not for medical pur- 
poses (section 1117 of The Code), the evidence was that the prose- 
cuting witness drank four bottles of brandy peaches sold by the de- 
fendant and became drunk thereby, i t  was for  the jury to  determine 
whether the liquor was spirituous and intoxicating. Ibid. 

ISSUES. 

1. This Court will not consider the objection that  there was no evidence, 
or not sufficient evidence, to  submit certain issues to the jury, unless 
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the point was raised before such issues were submitted. Holden v. 
Xtriokla%d, 185. 

2. I t  is suficient if the issues submitted on the trial of an action embrace 
the substantial contention of the parties in such manner a s  not to 
deprive either party of the benefit of a substantial right. Alpha Mills 
u. Engine Co., 797. 

3. Where i t  was admitted that B, sbld an engine to plaintiff and in action 
against B. and W, for damages, on false warranty, the jury found on 
a distinct issue that B. was W.'s agent in the transaction, the refusal 
to  submit an issue a s  to  whether or not there was sale by W. was 
not error. Ibid. 

4. I t  is well settled that  i t  is within the sound discretion of the trial 
judge to settle the issues for the jury subject to the restriction that  
they shall be such as are raised by the pleadings, and that the verdict 
thereon shall be a sufficient basis for  the judgment, and that neither 
party shall be deprived, for want of an additional issue, of the oppor- 
tuni ty of presenting some view of the law arising out of the evidence. 
Patton u. Garrett, 847. 

IKWLVENT MORTGAGOR. 

In  a n  action to foreclose a mortgage against a n  insolvent mortgagor and 
his assignee, to which the creditors of the former are  not parties, 
the assignee represents the creditors and can interpose the defenses 
that  would be available for them. Bank v. Adriun, 537. 

INTERLOCUTORY ORDER. 

Ko appeal lies from an interlocutory order. Bruce v. Crabtree, 528. 

JAILER, Town. 

1. If  the authorities of a town provide in  its prison the necessaries to 
protect a prisoner from bodily suffering, but the custodians of the jail 
neglect or fail  to supply him with such necessaries, the town is not 
liable in damages for injury caused to the prisoner by such neglect or 
failure of the custodians, provided i t  is not shown that the officers of 
the town were negligent in supervising the custodians. Shields u. 
Durham, 394. 

2. TT7here, in the trial of an action for damages for injury to plaintiff's 
health caused by the absence of window glass in a cell in which he 
was confined, i t  was not shown that the town authorities had notice 
of such defect or that they were negligent in supervising the jailer, 
etc., the plaintiff cannot recover. Ibid. ' 

JOIR'DER OF ACTIONS. 

1. Where plaintiff's property was insured in several insurance companies, 
the contract with each containing the provision that  plaintiff's right 
of recovery against each should be limited to  the proportion of the 
loss which the amount of the policy issued by each company bore to  
the total amount of insurance, it  was no misjoinder, but essentially 
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proper, that all the companies should be made parties defendant in 
one and the same action to recover for the destruction of such prop- 
erty by fire. Prstxfelder v. Ins.  Co., 491. (See, also, Blackbum v. 
Ifis. Co., 821.) 

2. I n  such case the verdict "affects all parties to  the action," and the 
joinder is permissible under section 267 of The Code. Ibid. 

JUDGE. 

I n  proceedings under section 1292 of The Code it is the province and duty 
of the judge to determine what is a reasonable subsistence for the 
wife, either by hearing testimony himself or by reference to a referee 
to  ascertain the facts as  to the income of the husband, etc. Gram v. 
Cram, 288. 

JUDICIAL NOTICE. 

Courts take judicial notice of the seals of the courts of anhther state for 
the purpose of determining the validity of a verification of a pleading, 
just as  they do of the seals of foreign courts of admiralty and notaries 
public. Hintorz v. Ins.  Co., 22. 

JUDICIAL TERMS. 

The words "adjudge," "determine," and "award," used by arbitrators in  
their award, do not necessarily carry with them the idea of a judg- 
ment according to law so as to enable one of the parties to  have the - award set aside for errors of law where the point decided was doubt- 
ful. Pat ton v. Garrett, 847. 

JUDGMENT. 

1. Where the statement and prayer of a complaint clearly and with cer- 
tainty fix the amount to which plaintiff is entitled to  judgment, and 
this Court. on appeal, decides that the plaintiff is entitled to  recover 
the amount demanded in the complaint, and upon the case being cer- 
tified to  the court below, a judgment following the words of the prayer 
of the complaint was rendered, it mill not be disturbed. Garter v. 
Lol&g, 44. 

2. To entitle a party to an ancillary remedy he must show that  he is 
entitled to  the main relief demanded in the complaint. Wit# v. 
Grag, 48. 

3. A judgment cannot be recovered against a f eme  covert on a note alleged 
to have been exeguted by her unless the complaint names and de- 
scribes separate estate belonging to her chargeable with the debts. 
Ibid.  

4. A judgment cannot be recovered against a married woman, in a n  action 
against her and her husband, when the complaint alleges that  the 
husband is the debtor. Ibid. 

5. The simple assignment of a judgment does not carry with it  the right 
of action which the plaintiff has against a clerk of the Superior Court 
for failure to properly index it. R e o h o n  v. Staton, 140. 
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6. Where R. bought from F. a judgment which the clerk of the Superior 
Court had failed to properly index, and by reason of such negligence 
lost a lien upon land, and it  did not appear that in taking an assign- 
ment of the judgment R. contracted with F. for anything but the 
judgment: Held, that R. acquired only the right to  enforce the judg- 
ment and to enjoy its fruits. and not the right, which F. had, to sue 
the clerk for  his failure to properly index it. Ibid. 

7. Where the court below amrmqd on appeal a judgment of the clerk in a 
proceeding before the latter to set aside a special proceeding for the 
sale of land, and an appeal was taken from said judgment of affirm- 
ance but was not perfected, a subsequent motion to divide the action 
was properly overruled, the matter involved being res judicata. Langs- 
to% v. Weil, 205. 

8. Where, in a will cantest, a compromise judgment was entered whereby 
legatees named in the will were to  receive certain amounts in settle- 
ment of their legacies which were ordered to be paid by the admin- 
istrator cum testamento thereafter to be appointed, the judgment was 
not such a judgment as, under section 530 of The Code, would draw 
interest from its date. Noore IJ. P u l l ~ n ,  284. 

9. Where, in a proceeding to sell land, an order of sale has been made and 
property sold and the sale confirmed, the judgment is final and can 
only be set aside in a direct proceeding for that purpose. Smith u. 
Oruy, 311. 

10. Where infant defendants are served with a summons in proceedings 
for the partition of land, and a guardian ad litem is appointed, a 
judgment affirming the sale cannot be set aside in a collateral pro- 
ceeding for  alleged fraud or irregularity. Ibid. 

11. Inasmuch as  the statute (section 1754 of The Code) makes a judgment 
for rent a lien on the crop, an adjudication hy a justice of the peace 
that the judgment rendered by him in an action for rent was a lien 
on the crop does not invalidate the judgment, but will be treated as 
harmless surplusage. Hargrove v. Harris, 418. 

12. In  an action to foreclose a mortgage on land given by the husband, in 
which his wife did not join, to gain time for and to secure the pay- 
ment of a judgment against the husband, it  was not error to  give 
judgment for  the debt only and refuse an order for the sale of the 
land. Blossom v. Westbrook, 514. 

13. Under section 32 of The Code, authorizing the court in bastardy pro- 
ceedings tq commit defendant "until he find surety," such a judg- 
ment, though conditional, is valid. S .  v. Wynne, 918. 

14. Chapter 248, Laws 1885, providing that one convicted of sec1,uction under 
promise of marriage "shall be fined or imprisoned," a t  the discretion 
of the court, does not authorize the imposition of both fine and im- 
prisonment. 8. v. Crowell, 1052. 

15. The fact that  a sentence both of fine and imprisonment was imposed, 
when only one was authorized, does not entitle defendant to  a new 
trial, but the case will be remanded for proper sentence. Ibid. 

JUDGMENT, Affirmance of. 

An appellant must show error affirmatively, and when he does not do so, 
and the record is insufficient to determine whether or not error was 
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JUDGMENT, Affirmance of-Continued. 

committed by the trial judge, the judgment below will be affirmed. 
McCrinzmon u. Pat-ish, 614. 

JUDGMENT, Amendment of. 

An amendment of a judgment made by a judge after the last session of a 
court, in his room at  a hotel, without the consent, and in the absence 
of the opposing counsel, is invalid. Hinton u. INS.  Co., 22. 

JUDGMENT, Conditional, Invalid, When, 22. 

JUDGMENT DEBTOR. 

If a judgment debtor has lands in two counties, and those in the county 
of his residence a re  not of sufficient value to make up his exemption, 
he is entitled to have lands allotted in the other county. springer 
v. CoZwell, 520. 

JUDGMEXT, Impeachment of for Fraud. 

1. Defendant corporation made an assignment for benefit of creditors, 
and plaintiff, through its attorney, who was also trustee under the 
defendant's assignment, split up its account against defendant so as  
to  bring it  within a justice's jurisdiction and obtain judgments 
thereon. The defendant made no defense to the actions before the 
justice of the peace because of quieting representations made to the 
said attorney and trustee: Held, that in  its answer to a creditor's 
bill brought by plaintiff, the defendant had the right, by way of 
counterclaim, to impeach the said judgments for fraud and to demand 
that  they be vacated. Cotton. Mills u. Cotton Mills, 647. 

2. I n  such case the defendant need not set out formally the facts relied 
upon to show its right to  equitable relief, if such right can be gathered 
from the w h d e  answer. Ibid.  

JUDGMENT, Invalid. 

1. The law does not tolerate that  the same counsel may appear on both 
sides of an adversary proceeding, even colorably, and, in general, will 
not permit a judgment or decree so affected to stand if excepted to in 
due time. Arrington u. Arrington, 170. 

2. Where the attorney for certain executors and devisees, in a proceeding 
against the estate of the deceased person to sell land for the payment 
of debts, also represents a claimant and procures judgment for the 
latte;, such judgment will not be allowed to stand, even though no 
fraud was intended or practised. Ibid. 

JUDGMENT, Void. 

When the fact of the coverture of a woman appears in the complaint or 
other pleadings in  an action on a promise to  pay money, she not being 
a free trader, nor having specifically bound her separate estate for its 
payment, a personal judgment rendered therein against her is a 
nullity and will be set aside on motion. Green u. Ballard, 144. 
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JUDGMENT. 

When Not Recoverable Against Marr-ied Woman, 48. 

JURISDICTION, 449, 558. 

1. The appointment of an administrator upon the estate of a living man is 
void for all purposes, and everything that is founded upon i t  is  a 
nullity, because there was no jurisdiction to appoint. (Qunrre, whether 
an administration granted, not upon false information as  to a per- 
son's death, but upon a presumption of law arising from his absence 
without being heard from for seven years, does not make the acts 
of the administration valid.) Springer v. Shavender, 12. 

2. While mere irregularities in the conduct of a proceeding will not sub- 
ject the decree therein to  a collateral or even, under some circum- 
stances, to a direct attack, the rule is different when the allegations 
in  the pleadings necessary to jurisdiction of the court a re  untrue, and 
where, if the truth had appeared on the record, it  would have been 
the duty of the court on motion, or ea nzero motu, to have dismissed 
the proceeding for want of jurisdiction. Ibid. 

3. Where a telegraph company has a continuous line between two points 
in this State, the fact that, in transmitting it ,  i t  sent the message 
over the lines of another company does not excuse its violation of the 
rate  prescribed by the railroad commissioners for the transmission of 
a message sent over the lines of one company. Leccvell v. Tel~graph 
Co., 211. 

4. The fact that the summons, in a proceeding under section 1292 of The 
Code, of which a judgment of the Superior Court has  jurisdiction, 
was made returnable a t  term, does not affect the jurisdiction of the 
judge to hear and determine the matter. Cram v. C r m ,  288. 

5. Where plaintiff, in an action before a justice of the peace to recover 
$76 due for rent, alleged that defendant wrongfully detained the crop 
on which the rent was a lien, and incidentally asked for a delivery 
of the crop which was not alleged to be worth "not more than fifty 
dollars," the justice of the peace was not deprived of jurisdiction by 
such allegation and prayer. Hargrozx v. Harris, 418. 

6. A party suing for several penalties against the same defendant may 
unite several such causes of action in the same complaint, and if they 
exceed $200 in the aggregate the Superior Court will have jurisdiction. 
Burrell v. Haghes, 430. 

7. Where, under a will devising all of testator's land to his wife, remainder 
to  his nephew (the plaintiff) in fee, except 50 acres in  some suitable 
place and on certain conditions to defendant, and defendant, who was 
a tenant of the wife during her life of 50 acres on which testator had 
settled him, claims title thereto as being in a suitable place and on 
conditions performed, a n  action by plaintiff for possession involves 
the title to  land and is not within the jurisdiction of a justice of the 
peace. Wright v. Harris, 460. 

8. Where an executor seeks the advice of the court and a construction of 
the will, only such questions will be determined a s  i t  is necessary to 
settle in order to protect the fiduciary in the discharge of his present 
duty. Bulsleu v. Balsleu, 472. 
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9. The courts mill not assume jurisdiction except where there is a present 
existing question of right to be acted upon, capable of being made the  
subject-matter of a decree, nor will they advise as to  the past conduct 
of an executor nor as to the future and contingent rights of legatees. 
I b i d .  

10. The courts have jurisdiction of a suit by an executor for the construc- 
tion of a will when he has personal assets in his hands ready for dis- 
tribution, and where the will, while providing for an equal distribu- 
tion, does not show whether the debts due to the estate are  to be 
raised or treated as adrancements and added to the estate before 
distribution. Ib id .  

11. Where a court has properly taken jurisdiction of a suit to construe a 
will, i t  may order a valuation of the real estate if necessary in order 
to  afford complete relief, though the relief thus granted is ordinarily 
granted in a special proceeding. 1Bid. 

12. Where it  appears to a court of Equity that the parties to a suit are in 
pari del icto in respect to a covinous agreement, the court will not in- 
terfere to give relief, but will leave the parties to  exercise their rights 
as  they may be permitted in a court of law. Bank v. A d r i m ,  538. 

13. Although the clerk of the Superior Court cannot, in an action for par- 
tition, reform the deed under which the plaintiff claims, the Superior 
Court may grant such relief when the proceeding is transferred o r  
goes to  it  by appeal. Hebns v. Austin, 751. 

14. The limiting the punishment for bastardy to a fine of $10 confers upon 
justices of the peace exclusive jurisdiction for twelve months after 
the commission of the offense; after that period the Superior and 
criminal courts have concurrent jurisdiction under section 892 of The 
Code. A. v. Wynne, 981. 

JURORS. 

1. Jurors, while in the discharge of their duties, must be temperate and 
in such condition of mind as  to enable them to discharge their duties 
honestly, intelligently, and free from the influence and domination of 
strong drink. S. v. Jenkins, 972. 

2. Where jurors purchased and drank whiskey, and "some of them were 
under its influence" while deliberating on their verdict, the verdict 
returned by the jury was null, and a mistrial should have been entered 
and a new trial granted to defendant against whom such verdict was 
rendered. IBid. 

JURY. 

Where, in response to one issue, a jury found that a contract existed 
between two sisters whereby the survivor should have the whole of 
a certain note belonging to them jointly, a finding in response t o  
another issue, that one of its parties a t  a later date made a gift of 
her share in such note, is not inconsistent with the first finding. 
Taylor u. Smith, 531. 

JURY, Question for. 

1. Wherc a liquor, by common knowledge or observation, is intoxicating, 
the court may so declare, but if i t  is doubtful whether it  is intosi- 
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JUEY, Question for-Contimued. 

eating or not, then it  is a question of fact for the jury. 8. u. Scott, 
1012. 

2.  Where, in the trial of an indictment for selling spirituous liquors on 
Sunday without prescription of a physician and not for medical pur- 
poses (section 1117 of The Code), the evidence was that the prose- 
cuting witness drank four bottles of brandy peaches sold by the de- 
fendant and became drunk thereby, it  was for the jury to  determine 
whether the liquor was spirituous and intoxicating. Ibid. 

JURY, Remarks of Judge. 

I t  is not improper for the trial judge, upon the continued disagreement 
of a jury, to have them brought before him and t o  impress upon them 
the necessity of their reasoning together, instead of being obstinate, 
and of coming to an early conclusion. Bank v. G i l m r ,  684. 

JUSTICE O F  1'HE PEACE. 

1. While a new trial cannot be granted by a justice of the peace, a re- 
hearing may be allowed in certain cases mentioned in section 845 of 
The Code. Sa1rno.i~ 1;. McLean, 209. 

2.  Where a judgment was rendered by a justice of the peace, and upon a 
rehearing granted by him a similar judgment was rendered, the 
statute of limitations began to run from the date of the latter, the 
first judgment having been vacated. Ibid.  

3. Where plaintiff, in a n  action before a justice of the peace to recover 
$75 due for rent, alleged that defendant wrongfully detained the crop 
on which the rent was a lien, and incidentally asked for a delivery 
of the crop which was not alleged to be worth "not more than flfty 
dollars." the justice of the peace was not deprived of jurisdiction by 
such allegation and prayer. Hargrove v. Harris, 418. 

4. In  such case the justice properly ignored the ancillary remedy, of which 
he had no jurisdiction, and rendered judgment for the amount found 
to be due for  rent. Ibid. 

5. Inasmuch as  the statute {section 1754 of The Code) makes a judgment 
for rent a lien on the crop, an adjudication by a justice of the peace 
that the judgment rendered by him in an action for rent was a lien 
on the crop does not invalidate the judgment, but will be treated as  
harmless surplusage. Ibid. 

6. After a justice of the peace has transmitted an appeal from his juclg- 
ment and all the papers to the Superior Court, he has no power to 
grant a motiofi to set aside his judgment for want of jurisdiction. 
Glenrt c. Winstead, 451. 

7. Where, under a will devising all the testator's land to his wife, re- 
mainder to his nephew (the plaintiff \ in fee, except 50 acres in some 
suitable place and on certain conditions to defendant, and defendant, 
who was a tenant of the wife during her life of fifty acres on which 
testator had settled him, claims title thereto as: being in a suitable 
place and on conditions performed, an action by plaintid for posses- 
sion involves the title to land and is not within the jurisdiction of a 
justice of the peace. Wright 1;. Harris, 460. 
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LACHES. 

1. Where appe;lant, after a feilure to agree on the case on appeal, does 
not "immediatel~" request the trial judge to settle the same, but 

I delays for several weeks, and in the meantime the judge dies, and no 
I excuse is shon7n for the appellant's laches, the judgment below will 

be affirmed. Heutlt v. Lc~ncasfer,  69. 
2. The giving of an appeal bond is no part of the duties of a n  attorney; 

if the attcrney assumes the duty he does so as agent of the appellant, 
who is answerable for the negligence of his attorney. Boyer 1;. Gal-- 
ner,  125. 

3. An agreement bet~i-een the counsel for a  part^ that one of them should 
perform duties incumbent upon them both equally is a matter per- 
sonal between them, and a failure to discharge the assigned duty is 
negligence in both for rrhich their client is answerable. I7M. 

4. Where an appellant neglected to docket his appeal or apply for a 
certiorari a t  the next term of this Court after the cause was deter- 
mined in the court below, the n-rit will not be granted. Causey ti. 
Snow,  497. 

LAND, Power of Disposal of by Cestui Que Trus t  Without Consent of Trustee, 
165. 

LAKDLORD AND TENANT. 

Where a lessor. under a power contained in the lease, gives notice to  
lessee of his intention to cancel the lease and take possession a t  the 
end of thirty days for nonpayment of rent, such notice is not an offer 
which may be accepted by the tenant and thus made irrevocable, but 
the lessor may withdraw it and sue for the rent. Warehouse  Go. 1;. 
Duke. 202. 

LASDLORD, Lien for Aclrances. 

Although, under sections 17.54, 1799, and 1800 of The Code, the lien of a 
landlord for advances is superior to that of a third party making 
advances to the tenant, nevertheless such priority exists only for 
advances made during the year in which the crops mere made and 
not for a balance due for an antecedent year. Fleming 1;. D o w n -  
port, 153. 

LARCESY. 

1. To constitute larceny, there must be an original felonious intent. gen- 
eral or special, in the mind of the accused a t  the time of the taking 
or finding lost property, otherwise it  is a trespass only and not a 
felony. S. ti. ArkZe. 1017. 

2.  The omission to use the ordinary means of discovering the owner of 
property lost and found raises a presumption of fraudulent intention 
against the finder, which i t  is necessary for him to explain and : 
obviate, and this is done by showing that he endeavored to find the 
owner or that he openly made known the finding so as  to make him- 
self responsible to the owner for the value when he should appear. 
Ibid.  
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LAWYER AND CLIENT, 125. See, also, Counsel. 

LEASE O F  RAILROAD. 

1. Though railway companies fall within the classification of private cor- 
porations, they &re qzrasi-public and have no more authority to  rid 
themselves of responsibility for the performance of the duties imposed 
upon them as inseparable from the pririleges given them than they 
have to sell any property which is necessary for corporate purposes. 
Logan v. R. R., 940. 

2. A railroad company cannot escape its responsibility for  negligence by 
leasing its road to another company unless its charter or a subsequent 
act of the Legislature specially exempts it  from liability in such case. 
I b i d .  

LEGACY. See, also, Devisee. 

1. P e c u n i a r ~  legacies draw interest from and after one year after death 
of a testator. Moore v. Pullen, 284. 

2. Where a testator devised land to a grandson, who was directed to  pay 
to testator's daughter one-half of i ts  value out of the rent, or from 
any other source except by sale of the land, the daughter's share is a 
charge upon the land. Hunt v. Wheeler, 422. 

LEGISLATIVE POWER. 

An act of the Legislature authorizing a certain person "to act as guardian" 
of another without giving bond is constitutional, and is in itself an 
appointment without intervention of the clerk. Henderson v. Dozod, 
795. 

LESSOR ASD LESSEE. 

Where a lessor, under 2 power contained in the lease, gives notice t o  
lessee of his intention to cancel the lease and take possession a t  the 
end of thirty days for nonpayment of rent, such hotice is not an offer 
which may be accepted by tenant and thus made irrevocable, but the 
lessor may withdraw it  and sue for the rent. Warehouse Go. v. Duke, 
202. 

LESSOR AND LESSEE RAILROAD. 

1. Though railway companies fall within the classification of private cor- 
porations, they are quasi-public and hare no more authority to  rid 
themselves of responsibility for the performance of the duties imposed 
upon them as inseparable from the privilege given them than 
they have to sell any property which is necessary for corporate pur- 
poses. Logan v. R. R., 940. 

2. A railroad company cannot escape its responsibility for negligence by 
leasing its road to another company unless its charter or a suhse- 
quent act of the Legislature specially exempts i t  from liability in 
such case. Ib id .  
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LIABILITY ON ITOTE, Limitation of. 

1. Contracting parties are not prohibited from inserting in a written agree- 
ment a provision that an implication, which the law would otherwise 
raise, shall not arise. Banking Co. v. Morehead, 413. 

2. While an executrix, who gives a note in her representative capacity fo r  
money borrowed to pay debts of the estate, is personally liable, noth- 
ing else appearing, yet when it  is so signed, but in the body of the  
note are  inserted the words "L. L. M., executrix, etc., but not per- 
sonally," she is not personally liable. Ibid. 

LICENSE FOR SALE OF LIQUOR. 

A Government license for the sale of intoxicating liquors will not protect 
the holder thereof from prosecution by the State for selling in viola- 
tion of State laws. 8. v. Downs, 1064. 

LIEN. 

1. Where V., a surety on a purchase-money note for a horse, retaining 
title and duly recorded, paid it  and did not have it  transferred to a 
trustee for his benefit, and the principal debtor, after mortgaging the 
horse to another person, delivered it  to  V., the mortgagee has a first 
lien and is entitled to  possession. Browl ing  v. Pwter ,  62. 

2. Although, under sections 1754, 1799, and 1800 of The Code, the lien of 
a landlord for advances is superior to  that of a third party making 
advances to the tenant, nevertheless such priority exists only for 
advances made during the year in which the crops were made and 
not for a balance due for a n  antecedent year. FZeming v. Dave* 
port, 153. 

3. For money advanced to pay for land, 185. 
4. Creditors of a copartnership have no lien upon the partnership assets 

as  against individual creditors. A r m s t r o ~ g  v. Caw,  499. 

LIMITATIOKS, Statdte of, 466. 

1. Where the vesting of an absolute estate depended upon the payment of 
certain debts by the devisee, and, in the trial of an issue whether all 
such debts had been paid, a note was produced, signed by him, un- 
canceled, and found among the effects of another decedent: Held, 
that  the production of such note raised the presumption that the note 
had not been paid, and, in such case, i t  is immaterial when the statute 
of limitations began to run. Johnson v. Cooch, 64. 

?. Partial payment on a note arrests the running of the statute of limita- 
tions only when it is made under such circumstances as will warrant 
the inference that  the debtor recognizes the debt as  then existing and 
his willingness or, a t  least, his obligation to pay the balance. Bat t le  
v. Battle,  161. 

3. Where an assignment for benefit of creditors confers no power on the 
trustee, as agent of the debtor. to do any act to waive the statute, or 
to express a willingness or intention to pay the debt after it becomes 
otherwise barred, a partial payment made by the trustee on a note of 
the debtor will not arrest the running or remove the bar of t h e  
statute of limitations. Ibid. 
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4. Where a judgment was rendered by a justice of the peace, and upon a 
rehearing granted by him a similar judgment was rendered, the 
statute of limitations began to run from the date of the latter, the 
first judgment having been vacated. Salmon v. McLean, 209. 

5. An action by an administrator to recover his intestate's share of an 
estate i6 governed by section 158 of The Code. which provides that 
actions not otherwise provided for should be brought within ten 
years. Hunt u. Wheeler, 422. 

6. The statute of limitations begins to run against coupons of bonds a t  
the maturity, not of the bonds, but of the coupons. Threadgill v. 
Cmrs . ,  616. 

7. The statute of limitations does not begin to run against remaindermen 
until the expiration of the particular estate. Auneycutt v. Brooks, 
788. 

8. The amendment, by chapter 269, Acts 1889, of section 156 ( 9 )  of The 
Code, by which the words "in cases which were heretofore solely cog- 
nizable by courts of Equity" were stricken out, applies to an action 
for a false warranty in a sale made before the amendment, so that, 
in actions where relief on the ground of fraud is sought, the cause of 
action shall not be deemed to have accrued until the discovery of the 
fraud complained of. Alpha Mills v. Engine Co., 797. 

9. A foreign corporation cannot set up the statute of limitations in bar of 
an action for false warranty. Ibid. 

LO. Deceit being the very essence of the offense, the statute (section 1177 
of The Code) exempting certain crimes, including deceit, from the 
two years statute of limitations, applies to  the offense of seduction 
under promise of marriage. S.  v. Crowell, 1052. 

I .OST PROPERTY. 

The omission to use the ordinary means of discovering the owner of 
property lost and found raises a presumption of fraudulent intention 
against the finder, which it is necessary for him to explain and 
obviate, and this is done by showing that he endeavored to find the 
owner or that  he openly made known the finding so al.: t o  make him- 
self responsible to the owner for the value when he should appear. 
8. v. Arkle, 1017. 

MALICE. 

1. Where, in the trial of an action for malicious prosecution, i t  appeared 
that  the defendant had in good faith consulted a lawyer of good 
standing, who, upon a frank and full statement of the alleged facts 
by one conversant with them, advised the prosecution, whereupon the 
defendant, without personal malice, caused the plaintiff to be ar- 
rested, i t  was error in the trial judge to instruct the jury that such 
circumstances constituted probable cause. The instruction should 
have been that  such circumstances did not rebut the prima facie case 
of plaintiff but should only be considered by the jury a s  evidence to  
rebut the implication of malice. Smith v. B. and L. Assn., 73. 

2. That  a prosecution for  forgery was instituted upon the advice of coun- 
sel is only evidence to rebut the presumption of malice, and it should 
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be left to the jury to  find whether malice, which might be inferred 
from want of probable cause, has been rebutted by the other evidence. 
Thzcrber v. B. a n d  L. d s s n . ,  75. 

iVBLICIOUS PROSECUTION. 

1. The discharge of a person arrested on a warrant b j  a justice of the 
peace, for want of sufficient proof, casts the burden of showing prob- 
able cause for his arrest upon the person who instigated the criminal 
proceeding.  smith u. B. a w l  L. dssn . ,  73. 

2. Where, in the trial of an action for malicious prosecution, it appeared 
that the defendant had in good faith consulted a lawyer of good 
standing, who, upon a frank'and full statement of the alleged facts 
by one conversant with them, advised the prosecution, whereupon the 
defendant, without personal malice, caused the plaintiff to  be ar- 
rested, i t  was error in the trial judge to instruct the jury that such 
circumstances constituted probable cause. The instruction should 
have been that such circumstances did not rebut the prima facie case 
of plaintiff but should only be considered by the jury as  evidence to 
rebut the implication of malice. I b i d .  

3. I n  the trial of an action for malicious prosecution i t  appeared that the 
plaintiff had been arrested on a charge of forging the owner's name 
to a transfer of a certificate of stock, and that the only testimony as  
to the alleged forgery was that of the owner of the stock to the effect 
that he assigned the stock to a third person on his false representa- 
tions, and that the name of the plaintiff whose name appeared as  
assignee was not mentioned, and that he, the owner, did not know 
that  he was transferring the stock to him: H e l d ,  that an arrest for 
forgery was not justified by the facts testified to. T h u r b e r  v. B. a n d  
L. Assn . ,  75. 

4. That a prosecution for forgery was instituted upon the advice of coun- 
sel is only evidence to rebut the presumption of malice, and it  should 
be left to  the jury to find whether malice, which might be inferred 
from mant of probable cause, has been rebutted by the other evidence. 
Ibid. 

MANSLAUGHTER. 

TT'here. in the trial of a prisoner charged with murder committed in 1883 
(before the passage of the act of 1803), the eT7idence showed that 
defendant had made threats against the life of the deceased, but that 
thereafter, on the day of the killing, their relations were friendly, 
and that the immediate provocation to the homicide was the shooting 
of defendant's brother by the deceased: Held, that  the jury should 
have been instructed that, if they found these facts, defendant could 
be convicted of manslaughter only, inasmuch as, after the reconcilia- 
tion, the law would presume the crime to be due to the new and 
sudden provocation and not to previous malice. S. v. Horn, 1037. 

MASTER AND SERVANT, 558. 

1. A conductor is, in his relation to those subject to  his orders on the 
train in his charge, a uice-principal acting for the company. Rhadd 
u. R. R., 968. 
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MASTER S N D  SERVAKT-Continzced. 

2. Where a servant's movements are directed by a vice-principal of a 
corporation, and the former believes that discharge from employ- . ment will follow his disobedience of orders, his acts under such 
circumstances will not render him culpable or guilty of contributory 
negligence, but will be imputed to the company whose officer coerced 
him to act without regard to his own wishes or judgment. Ibid. 

MENTAL ANGUISH. 

Where the nature of a telegraphic message appears on its face aud the 
telegraph company fails, through negligence, to deliver it, the party 
injured by its nondelivery can recover damages for the mental 
anguish caused thereby. Sherrill v. TeZ. Go., 655. 

RIISJOIKDER. 

There is no misjoinder of causes of action where, in a suit by a clerk of 
a Superior Court against his predecessor to recover the funds of 
the office, the complaint alleges separate aud distinct causes of action 
for the benefit of separate and distinct persons or classes of persons. 
P e ~ b l e s  u. Boone, 57. 

MISTRIAL. 

Where jurors purchased and drank whiskey, and "some of them were 
under its influence" while deliberating on their verdict, the verdict 
returned by the jury was null, and a mistrial should have been 
entered and a new trial granted to defendant against whom such 
verdict was rendered. AS. ti. Jenkins. 972. 

MORTGAGE. 

1. Where V., a surety on a purchase-money note for a h o r s ~ ,  retaining 
title and duly recorded, paid it  and did not have it  transferred to a 
trustee for his benefit, and the principal debtor, after mortgaging 
the horse to another person, delivered i t  to V., the mortgagee has a 
first lien and is entitled to possession. Browfling ti. Porter, 62.  

2. A mortgage or deed of trust, etc., given for a present consideration is 
not affected by chapter 466, Acts 1895. Farthing u. Carr-ingtom, 315. 

3. While Laws 1893 (chapter 453) does not prohibit bona fide mortgages 
to secure one or more prezxisting debts, yet where a mortgage is 
made of the entirety of a large estate for a prezxisting debt (omitting 
only an insignificant remnant of property), the mortgage is in effect 
an assigument for the benefit of creditors secured therein, and is 
subject to the regulations prescribed in said act of 1893. Bank 9. 

Gilrner, 684. 

MORTGAGE, Action to Foreclose, 877. 

In  an action to foreclose a mortgage on land given by the husband, in 
which his wife did not join. to gain time for and to secure the pay- 
ment of a judgment against the husband, i t  mas not error to give 
judgment for the debt only and refuse a n  order for the sale of the 
land. BTossorn ti. Westbroob, 514. 
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MORTGAGE OF WIFE'S LAND BY HUSBAND FOR IMPROVEXENTS. 

Where a feme cotiert, with the consent of her husband, mortgaged her 
separate real estate to secure money borrowed upon the joint note 
of herself and husband to improve the land, and upon the death of 
the wife the land is sold upon the petition of the surviving husband 
and the heir of the wife, the curtesy interest should not be charged 
with the debt, but the debt should first be paid out of the entire pro- 
ceeds and the curtesy interest ascertained and paid from the surplus. 
I n  re Freeman, 199. 

MORTGAGE, Foreclosure of Fraudulent. 

Where, in the complaint in an action to foreclose a mortgage against a n  
insolvent mortgagor. i t  appeared that the mortgage was given to 
secure notes for $90,000, payable in three years a t  four per cent in- 
terest, and was not filed until the mortgagee became insolvent, and 
the answer filed by the assignee of the mortgagor ( to  which a de- 
murrer was entered) alleged that the mortgage was given under an 
agreement and with the intent to hinder, delay, and defraud the 
mortgagor's creditors: Held, that  neither party was entitled to 
equitable relief and the court will leare them to settle, in a court of 
law. the question as to the fraudulent intentions of the parties and 
whether the assignee of the mortgagor was a subsequent purchaser 
with notice so as  to postpone the creditors of the mortgagor to the 
claims of the mortgagee. ( A ~ E R Y ,  J., dissents). Bank v. Adrian, 537 

;MORTGAGE LIEN. 

The unaccepted tender of the amount due on a debt secured by a mortgage 
on land, and the costs, does not discharge the lien of the mortgage 
unless the tender he kept good and the money be paid into court. I t s  
only effect is to stop interest and costs accruing after the tender. 
(CLARK, J., dissents, arguendo, in which MONTGOMERY, J., concurs.) 
Parker ti. Beasley. 1. 

MORTGAGEE AND MORTGAGOR. 

I n  this State the mortgagee has the legal estate, and the mortgagor is the 
equitable owner with the right. until the day of redemption is past, to 
pay the money according to the contract and avoid the conveyance 
a t  law. Parker v. Beasley, 1. 

MORTGAGEE. 

1. A sale of the premises on which a distillery is located under a decree 
of the Circuit Court of the United States, in a proceeding z1.i rem for 
a forfeiture.incurred under the provisions of section 3251, U. 9. Re- 
vised Statutes, does not pass the title of a mortgagee without whose 
knowledge or connivance the illicit distillery was maintained. Glenn 
v. Winstead, 451. 

2. The law does not impute to a mortgagee, without any proof whatever, 
a guilty participation in the fraud of a mortgagor and declare his 
interest in the mortgaged premises, upon which an illicit distillery 
has been maintained, forfeited because the Collector of Internal 
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Revenue may have failed to secure his assent, as a holder of a lien, 
to the use of the premises for the purposes of a distillery as  the Col- 
lector is required by law to do. Ibid. 

3. The mere erection cf a house on land and its use as a distillery is not, 
as  a matter of lam, notice to a mortgagee that a distillery is being 
maintained thereon so as to render his interest liable to a forfeiture 
for violation, by the distiller, of the revenue laws. Ibid. 

MOTION T O  DISRIISS A S  ACTION, When Refusal Not Appealable. 

Where the ground of a motion to dismiss an action for want of service 
upon the defendant was that the person upon whom service of the 
summons was made was not the agent of defendant, and the jury, in 
the trial of the action. found an issue establishing such agency, the 
refusal of the motion to dismiss by the trial judge who, a t  the time 
i t  was made, passed on the fact, cannot be excepted to on appeal. 
Alpha Mil l s  u. Engine Go., 797. 

NOTION TO KEINSTATE, 46. 

1. Where a motion is made to docket and dismiss an appeal, under Rule 
17, for failure of the appellant to docket the same, the excuses for 
such failure should then be made. Xortgage Co. v. Long, 77. 

2. I n  the absence of a request from or agreement with the appellee that an 
appeal should not be docketed, the fact that  negotiations were pending 
for a compromise is no good excuse for appellant's failure to docket 
the appeal, and a motion to reinstate will not be allowed. Ibid. 

3. The printing of a record on appeal, as  required by Rule 30, requires 
no legal skill, and hence, the negligence of counsel is no excuse for 
the failure to print;  and where an appeal has  been dismissed for such 
failure, a motion to reinstate will not be allowed. Dunn v. Under- 
wood, 525. 

MUKICIPALITY. 

1. A city acting within the purview of its delegated authority is not re- 
sponsible for the acts of its agents done in the exercise of its judicial, 
discretionary or legislative powers; but where the city is acting in 
its ministerial capacity, and in the exercise of powers conferred for 
its own benefit and assumed voluntarily, i t  is answerable for the torts 
of its agents, provided they are acting within the scope of their agency 
and of the municipal authority. L o ~ e  u. Raleigh, 296. 

2. If a n  act complained of lies wholly outside of the general or special 
powers of a municipal corporation, the corporation is not liable in 
damages for such act, whether i t  was done by its express command 
or not. Ibid. 

3. A city has no implied authority to provide for a pyrotechnic display 
on a Fourth of July or anniversary celebration. Ibid. 

4. A city, not having the express power to  provide for a display of fire- 
works, is not answerable in damages for the negligence of its agents 

' in  conducting such a display ordered by it. Ibid. 
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5.  I f  the authorities of a town provide in its prison the necessaries to 
protect a prisoner from bodily suffering, but the custodians of the 
jail neglect or fail to supply him with such necessaries, the town is 
not liable in damages for injury caused to the prisoner by such neg- 
lect or failure of the custodians, provided i t  is not shown that the 
officers of the' town were negligent in  superrising the custodians. 
Shie lds  u. D u r h a m ,  394. 

6. Where, in the trial of an action for damages for injury to plaintift's 
health caused by the absence of window glass in a cell in which he 
was confined, it  was not shown that town authorities had notice of 
such defect or that they were negligent in supervising the jailer, etc., 
the plaintif€ camot recover. Ibid.  

7. The lam imposes upon the municipal authorities of a town the impera- 
tive duty of keeping in proper repair the streets and bridges of tlw 
town. Russe l l  1;. M o w o e ,  720. 

8. A person walking on a sidewalk has the right to expect and to act on 
the assumption that the town authorities have properly discharged 
their duties by keeping the street in repair-the only exception to the 
rule being the reasonable requirement that pedestrians must take 
notice of such structures as  the necessities of commerce or the con- 
renient occupation of dwelling-houses may require. Ibid.  

9. I11 the trial of an action against a town for personal injuries caused 
by defects in the sidewalks, the burden of proving contributory negli- 
gence is on the defendant. Ib id .  

10. Section 3 of Brticle TT of the Constitution authorizes the Legislature to 
tax trades, professions, franchises, and incomes. Section 3800 of The 
Code empowers cities and towns to levy taxes "on all persons, prop- 
erty, privileges, and subjects within the corporate limits which are 
liable to taxation for State and county purposes," and chapter 192, 
Acts 1878-77, confers upon the City of Wilmington authority to  levy 
taxes on all subjects liable to taxation under section 3, Article V of 
the Constitution: H e l d ,  that the City of Wilmington is authorized 
under the statutes named to levy a tax upon the manufacture and 
sale of ice. S. v. Worth, 1007. 

11. A municipality authorized to tax trades, professions. franchises, and 
incomes is not bound to tax them uniformly as  to amount. Ib id .  

MUNICIPAL BONDS. 

1. Where, in a suit by a railroad company against a town to compel the 
latter to issue bonds, a compromise decree was entered whereby the 
company was required to release the town from one-half of the issue 
upon the issuing by the town of the other half, tine fact that such 
release has not been executed by the railroad (no demand for such 
release having been made) mill not invalidate the bonds issued in 
pursuance of the decree and held by a boqza fide purchaser. Bank 1 )  

Comrs., 339. 
2. While it  is a prerequisite essential to the validity of bonds issued by a 

town in aid of a railroad that the Legislature shall grant the power 
to  aid and that a majority of the qualified voters shall signify their 
approval, yet the machinery for ascertaining the will of the electors 
is a secondary consideration. Ibid. 
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MUNICIPAL BONDS-Continued. 

3. Where an act of the Legislature authorized the issue of bonds by a 
town in aid of a railroad, and provided for their payment by taxation, 
but did not provide for an election on the question of their issuance, 
and the election was held in conformity to existing election laws 
relating to the borrowing of money by municipalities, the bonds issued 
pursuant to such election a re  valid in the hands of a bona fide owner. 
Ibid. 

4. The bona fide purchaser of municipal bonds issued in aid of a railroad 
is required to look no further than to see whether those things essen- 
tially prerequisite to the issuing of a ralid municipal bond have been 
done and cannot be made to suffer because the town did not take 
proper and effective measures to secure the completion of the road in 
whose aid the bonds were issued. Ibid. 

MURDER. 

1. I n  the trial of one charged with murder in the first degree, i t  is not 
essential that  the prosecution, in order to show prima facie premedi- 
tation and deliberation on the part of the prisoner, should offer evi- 
dence tending to prove a preconceived purpose to kill formed a t  a time 
anterior to the meeting when it  was carried into execution. 5'. v. 
NcCormac, 1033. 

2. In  order to warrant the trial judge in submitting to the jury the ques- 
tion of defendant's guilt, in a trial for  murder in the first degree, it  
must have appeared in some aspect of the evidence that the defendant 
deliberately determined to kill the prisoner before inflicting the mortal 
wound. Ibid.  

3. In  a prosecution for murder in the first degree, i t  appeared that the 
defendant had gone to the house of deceased in the evening, armed; 
had, in conversation with deceased, shown two pistols; had remained 
until two o'clock, when the deceased was shot. That there was no 
quarrel immediately before the shooting. That when he fired he said, 
"I guess that  will do you," laid one of the pistols beside deceased 
and remarked, "I reckon you will let me alone now" : Held, i t  is not 
error to  submit the question of defendant's guilt of murder in  the orst 
degree to  the jury. Ibid. 

4. If the purpose to kiil has been deliberately formed, the interval which 
elapses before its execution is immaterial. Ibid. 

5. While threats in a thoughtless and bragging manner should not receive 
too much consideration from a jury, yet they a re  competent and 
proper evidence, and what weight they should have with a jury is a 
question for them under proper instructions from the court and a con- 
sideration of all the circumstances under which they were made. S. 
v. Horn, 1037. 

6, Where, in the trial of a prisoner charged with murder committed in 
1883 (before the passage of the act of 1893), the evidence showed 
that defendant had made threats against the life of the deceased but 
that thereafter, on the day of the killing, their relations mere friendly 
and that  the immediate provocation to the homicide was the shooting 
of defendant's brother by the deceased: Held, that  the jury should 
have been instructed that, if they found these facts, defendant could 
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be convicted of mailslaughter only, inasmuch as, after the reconcilia- 
tion, the law would presume the crime to be due to  the new and sudden 
provocation and not to prerious malice. Ibid. 

NEGLIGESCE. 

A city, acting within the purview of its delegated authority, is not re- 
sponsible for the acts of its agents done in the exercise of its judicial, 
discretionary, or legislative powers; but where the city is  acting in 
its ministerial capacity. and in the exercise of powers conferred for 
i ts  own benefit and assumed voluntarily. i t  is answerable for the torts 
of its agents, provided they are  acting within the scope of their agency 
and of the municipal authority. Love v. Rabeigh, 296. 

A citx, not having the express power to  provide for a display of fire- 
works, is not answerable in damages for the negligence of its agents 
in  conducting such a display ordered by it. Ibid. 

If the authorities of a town provide in its prison the necessaries to 
protect a prisoner from bodily suffering, but the custodians of the jail 
neglect or fail  to supply him with such necessaries, the town is not 
liable in damages for injury caused to the prisoner by such neglect 
or failure of the custodians, provided i t  is not shown that the officers 
of the town were negligent in supervising the custodians. shields v. 
Durham, 394. 

Where. in the trial of a n  action for damages for injury to plaintiff's 
health caused by the absence of a-indow glass in a cell in which he 
was confined, it  was not shown that the town authorities had notice 
of such defect or that  they were negligent in supervising the jailer, 
etc., the plaintiff cannot recover. Ibid. 

Where plaintiff, in a n  action against a telegraph company for failure 
to deliver a message, shows that defendant received it  and failed to 
deliver it, he has established a prima facie case. and it  devolves upon 
the defendant to show excuse for such failure. Shewill v. TeZ. Go., 
655. 

Where, in an action against a telegraph company for failure to  deliver 
a message, the plaintiff establishes a p?-ima fn-cb case, the question 
of negligence is for the jury, and an instruction that "upon all the 
evidence, if believed. plaintiff is not entitled to recover," is an expres- 
sion of opinion by the court upon the weight of the evidence in vio- 
lation of section 413 of The Code. Ihid. 

In the trial of a n  action against a telegraph company for failure to 
deliver a message, an instruction that if the defendant made proper 
inquiries as  to the whereabouts of the person to whom the message 
was addressed, from persons of wide acquaintance in the neighbor- 
hood, and, upon information so received, delivered the message to a 
person of the same name, it had used reasonable diligence, was 
erroneous, inasmuch as it  left out of consideration when and after 
how much delay the inquiries were made. Ibid. 

Where, in the trial d an action for damages for failure to deliver a 
telegraphic message, it  appeared that the message on its face asked 
for an answer, and money was paid for a special delivery, it was 
negligence in the receiving agent, when he found di0iculty in deliver- 
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ing it, not to wire the sending ofiice for a better address, and not to  
notify the sender immediately upon the nondelivery of the message. 
Ibid. 

9. I t  was negligence in town authorities to leave open a ditch three feet 
deep a t  the point where it  crossed a part of the sidewalk for sufficient 
space to admit the body of a person falling into it. Rwsscil v. iMo92- 

roe, 720. 
10. Previous knowledge, on the part of a person injured, of the existence 

of a defect in sidewalks does not per se establish negligence on his 
part. Ibid. 

11. A person walking a t  night on a town sidewalk is only required to use 
ordinary care to avoid defective places therein, and is not required 
to remember the location of defects which he might have seen during 
the day, and is not required to use more than ordinary care to avoid 
injury therefrom. Ibid. 

12. A person ~valking on a sidewalk has the right to expect and to act on 
the assmrtptiou that the town authorities have properly discharged 
their duties by keeping the street in repair-the only exception to the 
rule being the reasonable requirement that pedestrians must take 
notice of such structures as  the necessities of commerce or the con- 
venient occupation of dwelling-houses may require. Ibid. 

13. I n  the trial of an action against a town for personal injuries caused 
by defects in a sidewalk, the burden of proving contributory negli- 
gence is on the defendant. Ibid.  

14. Where goods were held in  a railroad company's warehouse, a t  owner's 
risk and for his convenience, the company was no longer liable as  a 
common carrier but only for want of ordinary care a s  a warehouse- 
man, and the owner of the goods, in a n  action for the value of the 
same, should be required to prove negligence as  a oart  of his case. 
Young u. R. R., 932. 

15. I11 an action against a railroad company to recover goods burned in i ts  
warehouse, evidence that a night telegraph Operator, who had an 
office in a room adjoining the warehouse, and slept therein, was in- 
temperate in his habits and was drunk on the night of the fire, does 
not justify a verdict for the plaintiff. Ibtd.  

16. A railroad company cannot escape its ~esponsibility for negligence by 
leasing its road to another company unless its charter or a subsequent 
act of the Legislature specially exempts it from liability in such case. 
Loyrcn u. R. R., 940. 

17. I n  a n  action against one railroad company as lessor of a~lother fo r  
injuries sustained by plaintiff, a section hand in the employ of the  
lessee, by reason of the negligence of the section boss of the latter, 
a complaint which alleges the fact of incorporation of both companies, 
the making of the lease, the fact and nature oftplaintie's employment, 
and that in removing a hand-car from the track, in response to the  
orders of his boss, the giving of which a t  that time was negligence, he 
was struck and injured by a passing train, s ta tes  a cause of action. 
IDid. 

18. A passenger who alights from a moving train a t  the direction of t h e  
,conducto~ is not, as ,a matter of law, guilty of contributory negligence 
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when there was no appearance of danger within the locality where 
he alighted or in the rate of speed of the train. TVntkins v. R. R., 961. 

Where a servant's movements are  directed by a vice-principal of a cor- 
poration, and the former believes that  discharge from employment 
will follow his disobedience of orders, his acts under such circum- 
stances will not render him culpable or guilty of contributory negli- 
gence, but mill be imputed to the company whose officer coerced him 
to act without regard to his own wishes or judgment. Bhadd v. 
R. R., 968. 

Where plaintiff, an inexperienced brakeman, was ordered by the con- 
ductor of a railroad company to make a coupling which an experienced 
brakeman had rolunteered to make, and as  plaintiff went between 
the cars, in obedience to the command, and while he was arranging 
displaced link. the conductor, who could see plaintiff's danger, sig- 
naled to the engineer to back the train and a t  the same time shouted 
to the plaintiff not to miss the coupling: Held ,  that it  was error to 
charge that plaintiff could not recover for injuries received in so 
attempting to obey orders and make the coupling. Ihid.  

21. The negligence of clerk does not excuse appellant's laches, when, 840. 

KEGOTIABLE INSTRUMENTS. 

1. An indorsee of negotiable paper for value before maturity, mithout 
notice of any infirmity, takes it  clear of all equities and defenses 
between antecedent parties, excepting only (1) when, by statute, the 
paper is void in whole or in part from its inception, and ( 2 )  when the 
original consideration of the paper is  illegal or fraudulent. Banlc 
v. MeNair, 550. 

2. One who purchases, for value before maturity and without notice of 
any set-offs, several notes, paying one-half of their aggregate face 
value and giving credit to the indorser for the other half, holds all 
the notes free from any right of set-off in favor of the maker as to 
any remaining unpaid. Ib id .  

3. I n  such case, the fact that the purchaser of the notes may have sued 
and recovered on part of them, does not deprive him of the character 
of a purchaser for value so as to let in the right of set-off as  to the , 
others. Ib id .  

4. If a note is not void, illegal, or fraudulent, the indorsee who takes it  
before maturity. for value and without notice, gets the title free from 
all equities, regardless of how much or little he may have paid for 
it. Ib id .  

5. While the general rule is  that the holder of negotiable paper is we-  
sumed to be the owner, and that the burden is on the defendants to 
show the contrary by a preponderance of evidence, yet where an 
agent of a principal is furnished with money to, and does, buy up 
claims against the latter, i t  is his duty, if he asserts a right to the 
claims, to show 'cry a preponderance of testimony that the claims are 
his. Threccdgill u. Comrs., 616. 

6. The fact that the maker of certain notes, by an arrangement with 
payee, had a t  different times drawn on the latter, at maturity ,of 
some of the notes, for such part as  he was unable to pay, and that  the 



INDEX. 

NEGOTIABLE ISSTRUMEKTS-Continued. 

drafts so drawn have passed through plaintiff's hands, was not suffi- 
cient to charge plaintiff with notice of a similar arrangement respect- 
ing a note by the same maker to the same payee, which the plaintiff 
had acquired before maturity, without actual notice of any equities 
against it. Bank v. Bnr~k, 815. 

NEW TRIAL, Motion for. 

1. While it  is the better practice to assign errors in the charge on a 
motion for a new trial below, it  is not necessary. T i l l e t t  u. R. R., 937. 

2. Where one of two joint defendants joined in the exception to a charge 
to the jury and in the appeal, and set out the exception in the state- 
ment of case on appeal, the fact that such defendant did not join in 
the motion for a new trial is immaterial. Ib id .  

3. Where, in an action against the lessor and lessee of a railroad, sued 
jointly and making a common defense through the same counsel, a 
new trial was granted for an error excepted to by both, and the lessor, 
being advised that it had an additional defense not open to the lessee, 
moved separately for a judgment on the verdict, and the lessee moved 
for a new trial, but the motion for a new trial and the exception to 
its refusal were signed by counsel "for defendants," and the appeal 
was taken by both defendants: Held, that the mere inadvertence of 
counsel in entitling the motion for a new trial in behalf of the lessee 
only will not overrule the fact that he signed such motion in behalf 
of both defendants, excepted for its refusal and to the error in the 
charge in behalf of both, and appealed for both. Ib id .  

NOTE OF X4RRII':D WOMAN. 

1. An action cannot be maintained on a note made by a married woman 
which does not purport to charge her separate estate nor to be for 
her benefit. Wilcos v. Arnold,  708. 

2. The bare promise of a widow to pay a note executed by her during her 
coverture, and therefore void, is not binding on her. Ib id .  

NOTICE OF DIRECTORS' MEETING. 

1. To make the proceedings of a meeting of directors of a corporation 
regular, i t  must be a t  a stated time provided for in the charter or 
by-laws or held after notice to all of the directors. Rank v. L u m b e r  
Go., 827. 

2. The acts of a majority of directors of a corporation held a t  an unusual 
time and place, without notice to all of the directors, are not valid. 
Ibid.  

3. Where it  appears that  a majority of directors of a corporation met a t  
a n  unusual time and place for holding meetings, and no record of the 
meeting is produced or alleged to exist, one who attempts to  show 
that the corporation by the acts of such meeting ratified the unauthor- 
ized act of its agent, must prove that the meeting was regular and  
that  all the directors had actual notice thereof. Ib id .  



INDEX. 

NOTFCE TO WITHDRAW FROM LEASE. 
. -- !r here h 1ws0r urlder a power contained in the lease gives notice to lessee 

of his intention to cancel the lease and take possession a t  the end of 
thirty days, for nonpayment of rent, such notice is not an offer which 
may be accepted by the tenant and thus made irrevocable, but the 
lessor may withdraw it  and sue for the rent. Warehouse Go. v. Duke, 
202. 

NUDUM PACTUM. 

1. The bare promise of a widow to pay a note executed by her during 
her coverture, and therefore void, is uot binding on her. Wilcox v. 
Arnold, 708. 

2. A naked promise by a party to an arbitration and award to allow t h e  
other party an additional credit for an item, if i t  should prove t@ 
have been inadvertently omitted by the arbitrators, is without con- 
sideration and hence not binding. Patto% u. Garrett, 847. 

OFFICE. 

1. A person cannot be elected to an office that does not exist a t  the time 
of the election ; therefore, 

2. Where an office was created by an act of the General Assembly passed 
on 8 March but not ratified until 12 March, an election on 9 March 
to fill such office was void. 8. u. Meares. 582. 

OFFICE, Vacancy in. 

The General Assembly, by chapter 76, Laws 1895, establishing a criminal 
court with one judge, provided that the General Assembly should 
"elect a person to fill the vacancy in said office which shall be caused 
by the ratification of this act." The act was ratified on 23 February, 
1895, but the election of plaintiff to fill the office of judge was not 
held until 27 February, 1895. The Governor refused the application 
of the plaintiff for a commission as  judge and appointed the defend- 
iint to the office: Held, in an action in the nature of a quo warranto, 
that between the time of the ratification of the act and the election 
of the plaintiff to fill the office no such vacancy existed as  is con- 
templated in Article IT,  section 25, and Article 111, section 10, of the  
Constitution. (AVERY, J., concurs in the decision of the Court that 
the plaintiff is entitled to the office, but dissents from the conclusion 
that there was no "vacancy" in the interim between the ratification 
of the act and the election of plaintiff.) Eu;urt v. Jones, 570. 

?. ' 

OFFICERS, Managing, of Corporation. 

1. However broad may be the general power of the manager of a corpora- 
tion to conduct its manufacturing business, it cannot extend to a 
transaction which virtually results in a discontinuance of its business. 
Bank u. Lumber Go., 827. 

2. Where the treasurer and general manager of a corporation engaged in 
the manufacture of furniture had general charge of its business, with 
power to sell goods, purchase material. borrow money and pay debts,, 
being pressed with demande for the payment of its debts, and threat- 
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ened with attachment proceedings, agreed with certain corporate 
creditors upon the value of the entire stock of furniture and a large 
quantity of lumber belonging to the corporation, and turned i t  over 
to them to be applied on the coml3any's debt to  them, some of which 
were not due: Held ,  that such transaction mas void as being ultra 
vircr. Ih id .  

3. An instruction by the directors of a corporation engaged in the manu- 
facture of furniture, to  their general manager, to  sell the furniture 
on hand and "apply the proceeds to the payment of the debts" in this 
State. was not an authority to him to dispose of the entire stock, 
together with a large quantity of ram material, as  a part payment 
on certain debts of the company, some of which were not due. Ib id .  

OPIKIOX, Expressions of, in a Trade. 

1. Expressions of oilinion as  to the value of the subject-matter of a trade 
do not render the seller liahle if they are incorrect, unless both falsely 
and fraudulently made; it is otherwise when the representations a re  
statements of facts of which the seller has peculiar means of knowl- 
edge and of which the purchaser is ignorant. Blachxa l l  u. Rotulund,  
BE'9. 

2. Where, as the basis of a sale of stock, the seller makes representations 
as  to the financial condition of a corporation and the value of the 
stock therein, such representations constitute a warranty of the truth 
thereof, and for a breach thereof the seller is liable to  the purchaser. 
Ib id .  

ORDISAKCE, Conflict with General Lam. 

A city ordinance covering the same subject as a state law is void. S. u. 
X c G o y ,  1059. 

PARENT AND CHILD. 

1. A father is entitled to the custody of his children against the claims 
of everyone, except those to whom he nlar hare committed their 
custody and tuition by deed, or unless he is found to be unfitted for 
their care and custody. L a t h a m  ?;. Ellis, 30. 

2. Where the father of an infant upon the death of its mother told the 
grandparents of the child that the latter should always remain with 
them, hut  subsequently desired the custody of the child, and upon 
refusal brought habeas  corpus proceedings, and it  appeared that the 
father mas of good moral character, inclustrious and kind, and in 
erery \my fitted to care for and educate the child the custody was 
properly awarded to him. Ibid.  

PAROL EVIDEXCE. 

1 Although, where an agreement naq been r~duced  to writing, parol evi- 
dence is not admiisible to contradict, add to or exl~laia it, yet when 
a deed authorized defendant lailroad cornlxmy to take so much of 
the land as v a s  necessary for it\ lailn ny. etc , p a r d  exidence is admis- 
s~lrle to shon that the defend:?nt n~ lee t l  to pay. in addition to the 
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consideration expressed in the deed, the value of any land taken or 
used in excess of a strip twenty feet wide. Johl~son v. R. R., 926. 

2. Of ~ ~ r i t t e n  ccntract, 875. 

PARTIES. 

1. The person suing for a penalty is the proper party plaintiff and not the 
State, unless the statute so directs. Burrell 6. Hz~gkes, 430. 

2. A party suing for several penalties against the same defendant may 
unite several such causes of action in tlie same complaint, and if they 
exceed $200 in the aggregate the Superior Court will have jurisdic- 
tion. Ibid. 

3. That the principal in an undertaking given in a n  injunction suit was 
sued without making the sureties parties makes no difference. C r a w  
ford v. Pewson, 718. 

4. A person only interested in the subject-matter of tlie litigation, but 
whose interest will not be affected by the result, is not entitled as a 
matter of right to interrene in an action; if interested jointly with 
either plaintiff or defendant in the subject of litigation, and the result 
will affect his interests, lie may, as  a matter of right. intervene. Jones 
v. Ashe~ille,  817. 

5 .  T h e r e  one is entitled, as a matter of right, to intervene in a suit, and 
applies for leave to do so, it  is error to proceed xTith the case until 
the question of such right is determined. Ibid. 

PARTIES IK PAR1 DELICTO. 

TX7here it  appears to a court of Equity that the parties to a suit are in 
p a r i  delicto in respect to  a co~*inous agreement, the court mill not 
interfere to give relief, but mill leaT7e the parties to exercise their 
rights as  they may be permitted in a court of l av .  Bonk v. Adrian, 
537. 

PARTIAL PAYMENT. 

1. Partial payment on a note arrests the running of the statute of limi- 
tations only when it  is made under such circumstances as will Far-  
rant the inference that the debtor recognizes the debt as then existing 
and his willingness or, a t  least, his obligation to pay the balance. 
Ilattle v. L'rittle, 161. 

2. TT'here an assignmeilt for benefit of creditors confers no power on the 
trustee, as aqent of the debtor. to do any act to waive the statute, or 
to express a willingness or inteiition to ~ a y  the debt after it becomes 
otherwise barred, a partial pa)-merit made by the truqtee on a note 
of the debtor will not arrest the running or remove the bar of the 
statute of limitations. Ibid. 

PARTITION. 

1. Where, in a proceeding for partition, the plaintiff claims to be a tenant 
in  common with defendant, and the defendant denies plaintiff's title 
and alleges sole ~eixhz ill himself, the proceeding becomes in effect an 
action of ejectment, and the burden of proof is on the plaintiff to 
establish his title. Hwneycutt u. Brooks, 788. 
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2. Plaintiffs, in an action for partition, in which defendant denied plain- 
tiffs' title and alleged sole seizin in themselves, claimed under t i e  will 
of their father devising the land to his widow during her widowhood 
and then to plaintiffs. I t  was shown that the widow had died without 
marrying again, but there was no evidence that  either she or the 
plaintiffs had held possession of the lanrl m-ithin 35 or 40 years prior 
to the action : Held, that the evidence did not establish plaintiffs' title, 
and they were not entitled to recover. Ibid. 

1. The creditors of a copartnership have no lien upon the partnership 
property as  against individual creditors. Arrnstro??g v. Caw, 499. 

2. With the assent of the members of a firm, any one of them is free to 
dispose of the partnership property for his individual use, and a 
creditor cannot iutervene to prevent the application. Ibid.  

3. An assignment of partnership property by members of an insolvent firm 
is not rendered fraudulent as  to the firm creditors by a clause therein 
preferring, over partnership creditors, debts due to creditors of the 
individual partners. Ibid. 

4. A surviving partner has no right to create or contract new debts bind- 
ing upon the partnership, except to the extent of purchasing new 
material and making new debts so far  as may be necessary to work 
up unfinished material and sell the same. Howell 2;. Xfg. Co., 808. 

5. A surviving partner of a firm, who was also secretary of a c0mpan.r. to 
which the former was indebted, accepted a time draft drawn by him- 
self as secretary of the company, which indorsed it  to plaintiff "for 
value" and "to pay a debt and close up an open account." In a 
similar draft. drawn in renewal of the first, other indebtedness of a 
company to plaintiffs was included, so that the new draft was for a 
larger amount than was due from the firm to a company: Held, that 
the transaction mas a ralid assignment to plaintiffs of the claim of 
the company against the firm, and plaintiffs are entitled to recover 
of the firm so much of the draft as equaled the amount due from 
the firm to the company. (CLARK, J., dissents, urguendo.) IDid. 

PASSENGER ON RAILROAD TRAIN. 

A passenger who alights from a moving train a t  the direction of conductor 
is not, as  a matter of law, guilty of contributory negligence when 
there was no appearance of danger within the locality where he 
alighted or in the rate of speed of the train. Watkins v. R. R., 9G1. 

PAYMENT, Partial. 

Partial payment by trustee of debtor does not arrest running of statute 
of limitations. Battle 9. Battle, 161. 

PAYMENTS, Application of. 

1. Where a creditor holds two or mare claims against a debtor, the latter 
may direct the application of a payment to either of the debts; if he 
does not do so, the creditor may make the application; if the latter 
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fails to do it, the law will apply it  to the debt with the least security. 
Xookc 7;. B(mrhardt, 785. 

2. Where a creditor, holding t n o  notes aqainst the defendant, one as  es- 
ecutor :md the other as assignee in his indiridual right (the latter 
without defendant's knoaledge). and in answer to a request for a 
remittance, made on the ground that "one of the heirs" needed it, 
defendant sent a check saying, "I send you this amount to relieve 
the heir ill distress" : Htld, that the payment should be applied on the 
note held by plaintiff as  executor. Ibid. 

PAYMENT O F  NOTE BY SURETY. 

1. Papnent  of a note by a surety, without having it transferred to a 
trustee for his benefit, is a discharge of the debt and an extinguish- 
ment of a lien by which it  was secured. Browning v. Porter, 62. 

2. \f7here I-.. a surety on a purchase-money note for a horse, retaining 
title and duly recorded, paid it and did not hare it  transferred to a 
trustee for his benefit, and the principal debtor, after mortgaging the 
horse to another person, delivered it  to V., the mortgagee has a first 
lien and is entitled to possession. Ihid. 

PENALTY. See, also, Xutlon v. Phillips, 502. 

1. The perqon suing for a penalty is the proper party plaintiff, and not 
the State. unless the statute so directs. Bur?"ell v. Hughes, 430. 

2. A party suing for several penalties, against the same defendant, may 
unite several such causes of action in the same complaint, and if they 
exceed $200 in the aggregate the Superior Court will have jurisdic- 
tion. Ibid. 

PERFORMANCE O F  AWARD I K  PART. 

Where one of the parties to an arbitration executes his bond for the 
amount of an award, as  directed by the arbitrators, he is estopped 
to defend an action thereon on the ground that he executed it in 
ignorance of a mistake in the award, and of the fact that the award 
was reTiemable by a court as to a question of law involved therein. 
Pafton v. Gur~c t t ,  847. 

PLEADISG, 426. 

1. Under The Code practice. whenever either party to an action, by his 
pleadings, sets up a grcunrl for and pray5 equitable relief. the court 
will adjust all equities bet~veen the parties whatever be the form of 
the action. Pa17ccr c. Bcasleu, 1. 

2. A plea of tender of money due is not available unless accompanied by 
a payment of the sum tendered into court. Ibid. 

3. Where a receirer is applied for upon the ground that, by reason of 
fraud practised upon the plaintiff by defendants in the l~urchase of 
goods, ancl that the title never vested in defendants, it is necessary to  
allege and prove that t l ~ e  goods for which the receiver is applied for 
are id~ntically the same goodc so fraudulently obtained. Wit* 0. 

Gray. 48. 
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4. JJ7hen the fact of the coverture of a woman apl3ears in the complaint 
or other pleadings in an action on a promise to pay money, she not 
being a free trader, nor having specifically bound her separate estate 
for its payment, a personal judgment rendered therein against her is 
a nullity and mill be set aside on motion. Green v. Rnllard, 144. 

5. In an action by the holder of bonds of a town to compel the town to 
pay them, an an\wer merely clenying the complaint ancl setting up as  
a counterclai~n, nonuser, failure to build and complete the road and 
other facts which might enable the Slate to h a r e  the charter declared 
forfeited. and praying that the bonds should be delivered u11 ancl can- 
celed, does not constitute such a counterclaim or demand for affirma- 
tive relief as will prevent the plaintiff from taking a nonsuit upon 
the holdinq by the judge that the bonds are void. Bank v. Comrs., 389. 

6. Leave to plead a t  the trial term of the Superior Court on an appeal 
from a justice of the peace is discretionary with the trial judge. Glenn 
v. TVimstead, 451. 

7 .  While the courts will lend their aid in putting a proper construction 
upon the facts stated where the complaint sets out a cause of action, 
though defectively stated, yet they will not entertain a complaint 
which states no cause of action. Webb  1;. Hicks. 598. 

8. h complaint ~ ~ h i c h  merely states a conclusion of lav-that the defend- 
ant  is indeljtecl to the plaintiff, and that the debt has not been paid, 
is demurrable both at  common lan* and under The Code. Ibid. 

9. In an action against one railroad company as  lessor of another for in- 
juries sustained b~ plaintiff, a section hand in the employ of the 
lessee, by reason of the negligence of the section boss of tlie latter. a 
complaint alleges the fact of incorporation of both companies, 
the making of the lease. the fact and nature of plaintiff's employment, 
and that in removing a hand-car from the track, in response to the 
orders of his boss. the giving of which at  that  time was negligence, 
he n-as struck and injured by a passing train, states a cause of action. 
Logan v. R, R.. 940. 

PLEADING AKD PROOF. 

-4 recorery cannot be had on the allegation of one cause of action and the 
proof of another for the reason that the defendant, however diligent, 
cannot prepare his defense to meet surprises. Bqnith 2i. B.  a n d  L. 
Assn.. 102. 

PLEADINGS, Terification of, 22. 

Verification of pleadings by clerks of courts of record of other state, valid, 
22. 

POLICY O F  INSURANCE, Assignment of. 

An assignment of a fire policy by a f e m  covert, without the consent of 
her husband, and to one haring no interest in the property, is valid 
when it  was assented to by the agent of the insurer. and was not 
procured by false representations or suppression of facts. I n  such 
case, tlie defendant is estopped to cleny the validity of the assignment 
Blnckbur~b v. Ins. Go., 821. 

723 
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PRACTICE. 

A s  to Appeals .  

1. Where it  appears from the record on appeal that the only question 
involved is one relating to the payment of costs, the appeal will be 
dismissed. Putre21 v. Deanes,  38. 

2. A motion to reinstate an appeal which has been dismissed for failure 
to print the record will not be allowed except for good cause shown. 
Carter  v. Long, 46. 

8. The fact that an appellant requested the clerk of the court below to ask 
the clerk of this Court to have the record printed and send him the 
bill, which he mould pay, but sent no money and concerned himself 
no further about it, will not entitle him to have his appeal, which has 
been dismissed, reinstated. Ib id .  

4. Where appellant, after a failure to agree on the case on appeal, does 
not "immediately" request the trial judge to settle the same, but 
delayp for several and in the meantime the judge dies, and no 
excuse is shown for the appellant's laches, the judgment below will be 
affirmed. H e a t h  v. Laneas ter ,  69. 

5. Where an appellant, having failed without laches on his part to get the 
case on appeal settled, docketed the record proper in this Court in 
apt time a t  the first term after the trial below, and instead of apply- 
ing for a cert iorari  agreed with the appellee that the judge should 
settle the case at  a subsequent time, and the judge died before the 
case was so settled, a new trial will be allowed the appellant. P a r k e r  
v. Coggins, 71. 

6. I n  such case, the only alternative would be the withdrawal by the 
appellant of his case on appeal, or, by the appellee, of his countercase, 
and the hearing of the appeal on the remaining case, a s  was done 
respectively in D r a k e  v. Cownelly, 107 N.  C., 463, and in R i d l e y  v. 
R. R., 116 N. C., 923. Ib id .  

7. I n  such case, it  was not laches in the appellant to fail to  print the 
record, since the appeal could not have been heard without the case 
settled, unless the appellee had given proper notice to the appellant 
that he would withdraw his countercase and have the appeal heard 
on appellant's case. Ib id .  

8. Where a motion is made to docket and dismiss an appeal, under Rule 
17, for failure of the appellant to  docket the same, the excuses for 
such failure should then be made. Mortgage  Go. v. Long, 77. 

9. I n  the absence of a request from or agreement with the appellee that 
an appeal should not be docketed, the fact that negotiations were 
pending for a compromise is no good excuse for appellant's failure to 
docket the appeal, and a motion t o  reinstate will not be allowed. Ibid. 

10. Where an application for leave to apply to  the trial judge to amend the 
case on appeal by including evidence alleged to have been omitted 
therefrom, merely states the belief that  the judge will make the 
amendment, but does not set out the grounds for such belief, the 
application will be denied unless it  appears that  the omission was 
made by mistake or inadvertence. R i g g a n  v. Sledge,  87. 

11. I n  such application i t  is usual to append the letter of the judge showing 
his willingness to amend the case on appeal. Ibid.  
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12. A suggestion that  an appellant believes that the trial judge will amend 
the case on appeal is not sufficient to justify a continuance, in order 
that  a letter may be procured from the judge, especially when appel- 
lant has had ample time to procure it. Ibid. 

13. Where, upon a n  appeal being taken from a judgment, an entry was 
made upon the docket allowing time to file bond and prepare case on 
appeal, and it  was understood between the two attorneys for the 
appellant that one of them should attend to the matter, and he neg- 
lected on account of sickness to file the bond and prepare and serve 
the case on appeal: Held, that no grounds exist for a certiorari. 
Koycr v. Garner, 125. 

14. The giving of an appeai bond is no part of the duties of an attorney; 
if the attorney assumes the duty he does so as  agent of the appellant, 
who is answerable for the negligence of his attorney. Ibid. 

15. An agreement beheen  the counsel for a party that one of them should 
perform duties incumbent upon them both equally is a matter personal 
between them, and a failure to discharge the assigned duty is negli- 
gence in both for which their client is answerable. Ibid. 

16. Where nothing is involved except costs, an appeal will not be granted. 
Elliot v.  Tyson, 184. 

17. Where the court below affirmed on appeal a judgment of the clerli in 
a proceeding before the latter to set aside a special proceeding for the 
sale of land, and an appeal was taken from said judgment of affirm- 
ance, but was not perfected, a subsequent motion to divide the action 
mas properly overruled, the matters involved being res judicata. 
Langsto~b v. Weil, 205. 

18. Under Rules 10 and 12, this Court will, by consent of parties, receive 
printed argument, without regard to the number of the case on the 
docket or date of docketing the appeal, and in a cause directly in- 
volving a matter of great public interest, mill assign an earlier place 
on the calendar or fix a day for its hearing. Farthing u. Carring- 
ton, 315. 

19. A motion to dismiss an action for want of jurisdiction or because the 
complaint does not state a cause of action is not such a demurrer 
ore tenus as  mill permit a n  appeal from its refusal. Burrell u. 
Hughes, 430. 

20. An appeal does not lie (being premature) from an order directing the 
examination of directors of a corporation, under the provisions of 580 
et scy. of The Code, in an action by a stockholder against the cor- 
poration, or from a refusal to discharge such order. Holt u. Ware- 
house Co., 480. 

21. The printing of a record on appeal, as  required by Rule 30, requires no 
legal skill, and hence, the negligence of counsel is no excuse for the 
failure to print;  and where an appeal has been dismissed for such 
failure, a motion to reinstate will not be allowed. Dunn v. Cnder- 
wood, 525. 

99 All appellant must show error affirmativel~, and where he does not do --. 
so, and the record is insufficient to determine whether or not error 
was committed by the trial judge. the judgment below will be af- 
firmed. McCrimmoi~ v. Parish, 614. 

728 
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23. Where an appeal, after being on the docket for t ~ o  terms, was dis- 
missed, 17-hen reached in its order at  the ~ h i r d  term, for want of 
prosecution, it  will not be reinstated on appellant's affidarit that his 
attorney m7ar sick, it  not appearin? that the al3pellaat made nny 
inquiry of his attorney regarding the appeal or sought to get other 
couiisel to prosecute it. Xar t in  v. Chnnzbers, 673. 

24. Where there is a variance bet~veen the record proper and the statement 
of the case on appeal. the former governs. Threadg?ll v. Contrs., 616. 

26. The refusal of a new trial, upon the ground that the verdict is against 
the weight of the evidence, is not reviewable on appeal. Alpha Y z l l s  
1.. Engine Co., 797. 

26. Where, on appeal. the case and countercase nere  filed in time, hut the 
trial judge died before settling the case, the appellant, instead of a 
new trial being ?ranted. may r n i t h d r a ~ ~  his case and have the appeal 
tried on the countercase. Ridley 1;. R .  R., 923. 

27. Where appellee failed to her1-e his countercase ~vi thin five days, as re- 
. quired by chapter 161. Acts 1889, but the appellant's co~msel tele- 

graphed that he would accept serrice on his return home, which he 
did, the telegram n7as an estoppel on appellant, for, hut for the t ~ l e -  
gram, the appellee might have served the countercase witliin the 
statutory time by leaving a copy a t  the residence or office of appellant 
or his counsel. TTatkins ?;. R. R., 961. 

-4s to BnciTlnr~j Remedlt 9 

To entitle a party to an ancilktry remedy, he must show that he is entitled 
to the maill relief demanded in the complaint. TVifa v. Grcru. 48. 

As t o  Alimon?j. 
In  r)roceedings under section 1292 of The Code it  is the p ro~ince  and duty 

of the judye to determine what is a reasonable subsistence for the 
wife, either by hearing testimony himself or by reference to a referee 
to ascertain the facts as to the income of the husband, etc. Crcm v. 
Crcrna, 288. 

As  fo Apprcc;snl of Honzcatcod. 
1. Upon an al)peal from an appraisal of homestead and personal property 

exemptions. under the prorisions of chapter 347, Acts 1885 (amenda- 
tory of section 319 of The Code), the valuation, as  determined by the 
wrdict of the jur j ,  is final. and the commissioners appointed by the 
court to set apart the exemption in accordance with the verdict must 
he guided by that valuation. Rhoaf 1;. Frost, 675 

2. Upon an appeal from the appraisal of homestead and personal property 
exeniptions, and the assessment of the value thereof by a jury. the 
c o ~ n m i ~ s i o n e ~ s  to set aplrrt the esemptions in accordance n7ith the 
T-erilict muct be appointed by the court and summo~ied by the sheriff. 
I b i d .  

As  t o  Ccrtrorrcn 
1. Where an a~pe l lan t  in apt time docketed the record proper and applied 

for a c c r t i o ~ o ~ . i ,  the case on appeal not haring been settled by the 
trial judge, though case and countercase had been duly served, and 
in the meanwhile the judg? died, a new trial will be orclered Trr~jlor 
?;. Simmons,  70. 
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2. Where an appl lan t  ueglected to docket his appeal or apply for a 
certiorori a t  the nest term of this Court after the cause was deter- 
mined in the court below, the writ n7ill not he granted. Causey 7;. 

S n o w ,  497. 
3. Where the afidavit in an al~plication for a certzornri showed that the 

word "not" mas omitted in an important part of the testimony, and 
mas accompanied by a telegram from the trial judge to the same 
effect, and expressing his readiness to supply the omission, the writ 
mill be granted. Xherrill 7;. Tcl. Co.. 6%. 

A n  t o  Coiltrovci.sy Without Action. 
Where, under section 367 of The Code. a controversy is submitted mhicn 

invol~es n~at terb ~f great public concern and IT hich is w~jported by an 
aflidavit that a real case exists, and that the controversy is submitted 
in good faith to de t~rmine  the rights of the parties, this Court mill. 
upon appeal. determine the question of law thus raised. although the 
statemelit of facts is not full enough to render a judgment command- 
ing or prohibiting a thing to he done. (AYERY and CLARK, JJ., dis- 
senting ) F(o thing .z'. Crcrrzngfon, 315. 

A s  t o  Depositions 
1. Exceptions made. on n trial, to depositions nhich had been offeyed on 

two former trials ~vitllout objection. and to which depositions no 
objection was made either a t  the time of takiilg or opening them, 
were properly OT-erruled. Bniih; z;. B I ( ? - J / W ~ ~ Z ,  122. 

2. In  the taking of a deposition, interrogatories are not required to  be 
in writing. and when there is nothinq to indicate that the deposition 
does not contain the ~ r h o l e  of the deponent's testimony, or that  it 
mas not written down at  the time and in the presence of the witness, 
a motion to quash sho~ilcl be refused. Bank z. Ba?17c, 515. 

As to E.xccptmm. 
1. E~ceptions to the findings of fact by the trial judge, after the adjourn- 

ment of the court for the term, will not be entertained. EIccfric Light 
Co. v .  Electric Light Go.. 112. 

2. This Ccurt will not consiJer the objection that there n a s  no eridence, 
or not sufficient evidence. to submit certain issues to the jury, unless 
the point was raised before such issues were submitted. Holden v. 
Stricklar~d. 185. 

3. I n  cases where this Court has the right to review the findings of fact 
hg the court below, it mar find the facts if theg have not been found 
below. Ptnrce %. Elzccll, 595. 

4. An exception to the charge to the jury, if made for the first time in the 
statement of case on appeal, is in lime. Blockbum v. Ins. Co., 821. 

5. Where defendant in  a criminal action made no exception to the evidence 
or instructions to the jury, but after conviction aud refusal of motion 
for new trial "excepted." mithout specifying anything to rrhich lie 
excepted. the judgment will be affirmed when no error appears on the 
record. S .  v. Pnge,  1016. 

As to Inl~inctioas. 
1. Under chapter 251, Acts 1895, it is no longer necessary to allege ~ v a n t  
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of probable cause in proceedings to recover damages against plaintiff 
in attachment suits. Crawford u. Pearson, 718. 

2. I t  is not necessary, under the provisions of section 341 of The Code, 
that a separate action shall be brought on an injunction bond for 
damages sustained, but that such damages shall be ascertained by 
proceedings in the same action. Ibid. 

3. That the principal in a n  undertaking, given in an injunction suit, was 
sued without making the sureties parties makes no difference. Ibid. 

4. Before a motion to assess damages sustained by the wrongful suing out 
of an injunction can be allowed, there must be a final determination 
of the action. Ihid. 

6 A court of Equity will not interpose by injunction to prevent a sale of 
complainant's real estate under execution against another, since the 
question of title to real estate is one to be determined a t  law, and the 
owner can there make his defenses. Bostic v. You~zg ,  766. 

A s  to Inspectio?t of Books, etc., L-nder Section 580 of T h e  Code. 

1. I n  an action by a stockholder of a corporation to set aside as fraudu- 
lent an assignment of a contract by the corporation, the directors may, 
under section 580 e t  seq. of The Code, be compelled to disclose infor- - mation to enable plaintiff to frame his complaint, even though their 
evidence may result in pecuniary injury. Hall v. Warehouse Co., 480. 

2. I n  an action by a stockholder of a corporation to set aside as fraudulent 
an assignment by the corporation of a contract, the plaintiff is en- 
titled, under section 580 et seq. of The Code, to inspect the books of 
the corporation in order to  obtain information upon which to frame 
his complaint. Ibid. 

3. An appeal does not lie (being premature) from an order directing the 
examination of directors of a corporation under the provisions of 580 
ct seg. of The Code, in  an action by a stockholder against the corpora- 
tion, or from a refusal to  discharge such order. Ibid. 

A s  t o  Parties. 
1. There is no misjoinder of causes of action where, in a suit by a clerk 

of a Superior Court against his predecessor to recover the funds of 
the office, the conlplaint alleges separate and distinct causes of action 
for the benefit of separate and distinct persons or classes of persons. 
Peebles v. Koone, 58. 

2. The person suing for  a penalty is the proper party plaintiff, and not the 
State, unless the statute so directs. Burrell v. Hughes, 430. 

3. Where plaintiff's property was insured in several insurance companies, 
the contract with each containing the prorision that plaintiff's right 
of recovery against each should be limited to the proportion of the 
loss which the amount of the policy issued by each company bore to 
the total amount of insurance, it  was no misjoinder, but essentially 
proper, that all the companies should be made parties defendant in 
one and the same action to recover for the destruction of such prop- 
erty by fire. Pretxfelder v. Ins.  Go., 491. 

4. I n  such case the verdict "affects all parties to the action," and the 
joinder is permissible under section 267 of The Code. Ibid. 

5. A person only interested in  the subject-matter of the litigation, but 
l ~ h o s e  interest will not be affected by the result, is not entitled as  a 
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PRACTICE-Continued. 

matter of right to intervene in an action; if interested jointly with 
either plaintiff or defendant in the subject of litigation, and the result 
will affect his interests, he may, as a matter of right, intervene. Jones 
27. A ~ h e r i l l e ,  817. 

6. Where one is entitled, as  a matter of right, to  interrene in a suit. and 
applies for leave to (lo so, it  is error to  l~roceed with the case until 
the question of such right is determined. Ibid. 

1 4  t o  Pleading. 

1. Under The Code l~rac!ice, whenever either .party to an action, by his 
pleadings, sets up a ground for and prays equitable relief, the court 
will adjust all equities between the parties whatever be the form of 
the action. Pnrker v. Beasleu, 1. 

2. A variance between the allegation and proof, which is immaterial and 
does not mislead the defendant, will be disregarded. Bank v. Burg- 
wyn, 122. 

3. A discrepancy between a summons and a complaint, in respect to the 
title of the action, is not a material defect, and an amendment is per- 
missible. Burrell v. Hughes, 430. 

4. Leave to plead a t  the trial term of the Superior Court on an appeal 
from a justice of the peace is  discretionary with the trial judge. 
Forbes ti. McGuire, 449. 

5. Where, in an appeal from a justice's judgment, the defendant's motion 
to quash the proceedings was denied, and the trial judge adjudged 
that  "the matter could be better determined upon the trial de novo 
upon the original appeal, when the evidence and facts should be before 
the court": Held, that such adjudication was simply a continuance 
of the whole matter to the nest term of the Superior Court, and did 
not give defendant, who had not before pleaded, the right to  plead 
to the jurisdiction. Ibid. 

6. On the hearing of defendant's appeal from a justice's judgment, the 
defendant not having entered any defense or made any plea in the 
justice's court, and no error appearing on the record, it was not error 
to deny defendant's motion to dismiss or to allow him to plead the 
want of jurisdiction of the justice. Ibid.  

7. An amended pleading does not exclude a party from the benefit of 
allegations in the original pleading. Threadgill v. Cmzrs., 616. 

A s  to  Reference. 
Where this Court remanded a cause with a n  order that  the referee modify 

his report in certain particulars so as  to conform to the rulings of 
this Court on appeal, the duties of the referee were simply those of 
an accountant instructed to alter and modify the account already 
stated, and not to open the account and take additional testimony, 
and hence, it  was not i~ecessary for  the referee to give notice to the 
parties of the time and place, when and where he would make the 
corrections ordered to be made. Guy v. Grant,  93. 

As to  Removal o f  Causes. 
1. An application for  removal of a cause from a State to  a Federal court 

on the ground of local prejudice, must be made to the Federal, and 
not the State court. Williams v .  Telephone Co., 558. 



2. Where the ground for remom1 of a cause from the State to the Federal 
court is direr& of citizenship, the alq~lication must be made to the 
State court, slid at  the term a t  ~ ~ h i c h  the answer should be filed. 
otherwise the right to remora1 is forfeited. Hence, where the answer 
should hare been filed a t  April Term of a court, which adjourned a 
week earlier than the time allowed by law. and an answer filed on 
15 June following was treated as if filed in time, a n  application to 
remove, made a t  the time of actually filing the answer, was too late. 
Ihicl. t 

As to Supplementary Prciceedinys. 
1. The assicnee of a judgment debtor may be examined in supplementary 

proceedings to ascertain what sum, if any, remains in his hands dur 
and belonging to the judgment debtor after discharging the trusts. 
and as to his administration of the trust generally. Bruce 5 .  Crctl~ 
tree, 528. 

2. An order for the examination of a ljerson in sup~leinentary proceecliligs 
is  interlocutor^ and not final, and no appeal lies from it. I7)id. 

3. The findings of fact by a trial court in supplementary proceedings are 
final, sncl cannot be re~~iewed on appeal unless upon an excelstion tha t  
there was no e~idence to  snl~port them or one or more of them. Hitzs- 
dale r .  Tyudcrzcood. 593. 

4. A general appearance by the defendant before the clerk in supple- 
mentary proceetlings \wires  all defects in the service of the notice 
to appear. Ihid. 

As t o  Tricrl. 
1. When the defendant. in the trial of an action for the recovery of land, 

sets up no claim for betterments made or taxes paid, and judgment 
is rendered against liim for possession and damages for detention. his 
petition (under section 473 of The Code) to  he allowed betterments, 
etc., must be made before the judgment is executed. Boyer c. Gar- 
ner., 125. 

2. I t  is sufficient if the issues submitted on the trial of an action embrace 
the substantial contention of the l~art ies  in such manner as  not to 
deprive either party of the benefit of a substantial right. Alphn X l l l s  
u. Engi~ze Co., 797. 

3. Where, in the trial on an action for false warranty, a dispute exists as 
to  when the plaintiff first knew of the fraud, the question a s  to 
whether the action is barred by the statute of limitations is one of 
fact for the jury. Ibirl. 

4. Where goods were held in a railroad company's warehouse, a t  owner's 
risk, arid for his conrenience. the company was no longer liable as a 
common carrier but only for want of ordinary care as  a warehouse- 
man, and the owner of the goods, in an action for the value of the 
same. should he required to prore negligence as  a part of his case. 
Y o ~ u z g  v. R. R., 932. 

5. -4 trial judge is not required to submit a case to the jury unless there 
is something more than a scintilla of eridence upon which a jury can 
properly proceed to find a rerdict for the l ~ a r t y  introducing it  upon 
whom the burden of proof lies. I b i d .  
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6. In  an action against a railroad company to recover goods burned in its 
 rareh house. evidence that a night telegraph operator, who had an 
ofice in a room adjoining the  rareh house, and slept thercin, mas in- 
temperate in his habits and mts  drunk on the night of the fire, does 
not justify a 1-erdict for the plaintiff. Ibid. 

7. Although, if requested to put his charge in writing, the entire charge 
of the judge should be in writing, yet this does riot forbid any and all 
oral expressions from the presiding judge; hence, where, by an expres- 
sion to the jury. the defendant in the trial of an indictment got the 
benefit of a prayer for instructions, the defendant cannot complain 
that it was not put in writing. S. v.  Crowell, 1052. 

Miscellaneous. 
1. An amendment of a judgment made by a judge after the last session 

of a court, in his room a t  a hotel, without the consent, and in the 
absence of the opposing counsel, is invalid. Hinton v. Ins.  Co., 22. 

2 ,  A conditional judgment is inralicl: and therefore, where a judgment 
permitted a clefencla~lt to verify his answer upon the condition that, 
if the ruling of the court giving judgment for plaintiff for want of a 
properly verified answer should be sustained, the defendant would 
submit to a judgment for a certain amount. the judgment is vitiated 
by the condition. Ibid. 

8. Fragmentary appeals are  uot allowed; and hence, when, in an action 
on an insurance policy, the court declined to permit defendant to 
verify its answer unless it would submit to a judgment for a certain 
amount, and the condition was accepted, and judgment rendered for 
such amount without prejudice to the right of the plaintiff to claim a 
further sum, as  to which the cause was continued: Held, that the 
judgment being only a partial one, an appeal does not lie. Ibid. 

4. Where the statement and prayer of a complaint clearly ancl with cer- 
tainty fix the amount to which plaintiff is entitled to  judgment, and 
this Court, on appeal. decides that the plaintiff is entitled to recover 
the amount demanded in the complaint, ancl, upon the case being 
certified to the court below, a judgment following the words of the 
prayer of the complaint was rendered, it will not be disturbed. Car- 
ter u. Long, 44. 

5. While a new trial cannot be granted b r  a justice of the peace, a rehear- 
ing may be allowed in certain cases mentioned in section 845 of The 
Code. Sal~non v. IlcLean, 209. 

6'. Where a defendant obtains a change of venue under section 192 of The 
Code, in order to promote "the convenience of witnesses and the ends 
of justice." and fails to docket a transcript a t  the uext ensuing term 
of court for the county to which it is removed, the order of removal 
max be .;tricken out a t  the nest term cf the court which granted it. 
Cline v. Vfy. Co., 837. 

7. Where a railroad company, seeking to condemn land for its right of 
way, has given ample bond to corer any damages resulting from its 
wrongful entry upon the land, an injunction will not issue to restrain 
such company frcm entering upon the land before the appraisal of 
damages and the payment thereof into court. R. R. c. Lumber Co., 
924. 
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PREMEDITATIOK. 

1. In  the trial of one charged with murder in the first degree, it  is not 
essential that the prosecution. in order to  show prima facie prernedita- 
tion and deliberation on the part of the prisoner, should offer evidence 
tending to prove a preconceived purpose to kill. formed a t  a time 
anterior to the meeting when it  was carried into execution. S. v. 
McCormac, 1033. 

2. In  order to ~warrant the trial judge in submitting to the jury the ques- 
tion of defendant's guilt, in a trial for murder in the first degree, i t  
must have appeared in some aspect of the evidence that the defendant 
deliberately determined to kill the prisoner before inflicting the 
mortal wound. Ibid. 

3. If the purpose to kill has been deliberately formed, the interval which 
elapses before its execution is immaterial. Ibid. 

PRESIDEXT O F  SENATE, Signature of to Bill, 223, 271. 

PRESIDING OFFICERS. 

Courts cannot go behind signatures of presiding ofiicers attached to act 
of General Assembly to inquire into regularity of passage. Carr v. 
Coke, 223; W y a t t  v. X f g .  Co., 271. 

1. T h e r e  the resting of an absolute estate depended upon the payment 
of certain debts by the derisee, and, in the trial of a n  issue whether 
all such debts had been paid, a note mas produced, signed by him, 
uncanceled, and found among the effects of another decedent: Held, 
that the production of such note raised the presumption that the note 
had not been paid, and, in such case, i t  is immaterial when the statute 
of limitatioils began to run. Johnso% u. Gooch, 64. 

2. The fact that, in the trial of an action, A. was shown to have been 
clerk of a court at a certain date does not create a presumption that 
he was such clerk several years prior to that date. J a w i s  v. Vander- 
ford, 147. 

3. Where a donor acknowledges the execution of a deed for the purpose 
of registration. and it is accordingly registered, a delivery is pre- 
sumed, and only clear proof will warrant a court in holding the pre- 
sumption to be rebutted; and the subsequent acts or declarations of 
the grantor, to the effect that a delivery was not intended, a re  inad- 
missible to rebut such presumption. Helms v. Austin, 751. 

4. The presumption of the delivery of a voluntary deed by a father to  his 
wife and children (in which he reserves a life estate), arising from 
the fact of registry, is not rebutted by the fact that the grantor re- 
tained possession of the deed and of the land, which he listed for 
taxation, and by an indorsement made on the back of the deed by 
the probate judge for the grantor, that "the cause of my giving my 
lands to  my family by deed as  well as  by will is in order to  give the 
courses and distances of the same." Ibid. 
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PRINCIPAL AND AGENT. 

1. A husband who, with the wife's consent, acts as  the general manager 
of her store, has no applied authority to execute in her name a note 
in payment for goods previously purchased. W i t x  v. Gray, 48. 

2. A city, acting within the purview of its delegated authority, is not 
responsible for the acts of its agents done in the exercise of its judi- 
cial, discretionary, or legislative powers; but where the city is acting 
in  its ministerial capacity, and in the exercise of powers conferred 
for its own benefit and assumed voluntarily, i t  is answerable for the 
torts of its agents. provided they are  acting within the scope of their 
agency and of the municipal authority. L o v e  v. Raleigh,  2%. 

3. If an act complained of lies wholly outside of the general or special 
powers of a municipal corporation, the corporation is not liable in 
damages for such act, whether it  was done by its express command 
or not. I b i d .  

4. A city, not having the express power to provide for a display of fire- 
works, is not answerable in damages for the negligence of its agents 
in conducting such a display ordered by it. I b i d .  

5. I n  the trial of an action against a corporation for damages for personal 
injuries sustained by the plaintiff through the negligence of defend- 
ant's servant, evidence of an admission by defendant's general man- 
ager, made after the injury occurred, that  the person who caused the 
injury was a servant of the defendant, is inadmissible. Will icims I. 

Telephone  Co., 558. 
6. While the general rule is that the holder of negotiable paper is pre- 

sumed to be the owner, and that the burden is on the defendants to 
show the contrary by a preponderance of evidence, yet where a n  
agent of a principal is furnished with money to bur, and does buy, 
up claims against the latter, i t  is his duty, if he asserts a right to the 
claims, to show, by a preponderance of testimony, that the claims 
are his. l 'hreadgil l  v. C m r s . ,  616. 

7. Where a person, as agent of another, contracts to sell an engine of a 
certain kind, and knowingly delivers an inferior one, the purchaser 
may retain the engine and sue bath principal and agent for damages. 
A l p h a  Mil ls  u. E n g i n e  Co., 797. 

8. An agent authorized to sell is authorized to make a warranty. Ibid. 
9. Where it  was admitted that B. sold an engine to plaintiff and in an 

action against B. and IT7. for damages, on false warranty, the jury 
find on a distinct issue that  B. was W.'s agent in the transaction, the 
refusal to submit an issue as to whether or not there was a sale by 
W. was not error. Ibid.  

10. Where a grantee accepts and acts under a deed, availing himself of its 
benefits, he cannot be heard to  say that  the person who negotiated 
f o r  the land and procured the execution of the deed was not its agent 
to make an agreement as  to the compensation to be paid the grantor. 
Johnson. v. R. R., 926. 

PROBABLE CAUSE. 

1. Under chapter 251, Acts 1893, i t  is no longer necessary to allege want 
of probable cause in proceedings to recover damages against plaintiff 
in attachment suits. Gvawfovd u. P e w s o n ,  718. 
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PROBABLE CAUSE-Continici d .  

2. The discharge of a person arrested on a vr7arrant by a justice of the 
lJeace, for want of sufficieut proof, casts the burden of showing grob- 
able cause for his arrest upon the person who instigated the criminal 
proceeding. Smith v. B. ccxd L. dssn.,  73. 

3. Where. in the trial of an action for malicious prosecution, i t  appeared 
that the defendant had, in good faith, consulted a lawyer in good 
standing, ~ h o ,  upon a frank and full statement of the alleged facts 
by one conrersant with them. adrised the prosecution, \Thereupon the 
defendant, without personal malice. caused the plaintiff to be arrested, 
it was error in the trial judge to instruct the jury that such circum- 
stances constituted probable cause. The instruction should have been 
that such circumstances did not rebut the prinzn f a c i e  case of plaintiff, 
but should only be ccnsidered by the jury as evidence to rebut the 
implication of malice. I b i d .  

4. That a prosecution for forgery \\*as instituted upon the advice of coun- 
sel is only eridence to rebut the presumption of malice, and it should 
be left to the jury to find whether malice, which might be inferred 
from want of probable cause, has been rebutted by the other evidence. 
T h u r b e r  v.  E .  a n d  L. dssn. ,  75. 

PROBATE. 

Where he is not excluded under the provisions of section 590 of The Code, 
the mortgagee in a chattel mortgage is competent, as a subscribing 
witness thereto, to prore its execution for admission to probate, inas- 
much as  section 1351 of The Code removes the disqualification form- 
erly attaching to witnesses having an interest. C l u r k  v.  H o d g e ,  761. 

PROCESS, Service of. 

TVhere infant defendants are  served with a sumnions in proceedings fo r  
the partition of land, and a guardian ad litcm is appointed, a judg 
~ n e n t  affirming the sale cannot be set aside in a collateral proceedjng 
for alleged fraud or irregularity. Smith  ?I. Crrqt, 311. 

PUBLIC CONCERS. Matters of. 

Under Rules 10 and 12, this Court will, by consent of parties, receive 
printed argument, ~ r i thout  regard to the number of the case on the  
docket or date of docketing the appeal, and, in a cause directly in- 
volving a matter of great public interest. will assign an earlier place 
on the calendar or fix a clay for its hearing. F w t h i n g  c. Cat-ring- 
t o n ,  315. 

PUBLIC OFFICERS. 

1. Public officers are responsible to the people for acts of omission as. 
\\.ell as  commission. S .  u. Hatch, 1003. 

2. Section 1090 of The Code creates two distinct offenw-one, the willful 
omission, neglect, or refusal to discharge the duties of an office, which 
is l~unishahle by fine and i~nl~risonment: the other, the willful and 
corrupt action of an officer, bx omisrion or commission, contrary t@ 
l ~ i s  oath of office. which is p~iilishable by removal from ofice and b y  
line and imprisonment. Ih id .  
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. PUBLIC OFFICERS-Continued. 

3. To convict an officer of willful omission, neglect, or refusal to discharge 
his duty, a corrupt intent need not be known. Ibid. 

4. The sale by county commissioners of county property, a t  a grossly 
inadequate price, and for less than could have been obtained by 
reasonable ebort, and without opportunity for competition, is evidence 
of omission of duty under section 1090 of The Code. Ibid. 

5. Honesty and good intent are  not a full defense against an indictment 
for neglect of duty, if there is evidence of willful carelessness in the 
discharge of official duty, resulting in injury to  the public. Sbzd. 

PURCHASE FOR VALUE AND WITHOUT NOTICE. 

The fact that the maker of certain notes, by an arrangement with payee, 
had a t  different times drawn on the latter, a t  maturity of some of 
the notes, for such part a s  he was unable to pay, and that the drafts 
so drawn had passed through plaintiff's hands, was not sufficient to  
charge plaintiff with notice of a similar arrangement respecting a 
note by the same maker to the same payee, which the plaintiff had 
acquired before maturity, without actual notice of any equities against 
it. Bank v. Bank, 815. (See, also, B a ~ k  .t;. Oaford, 339.) 

1. Former adjudication by the courts, immemorial usage and considera- 
tions of public policy, justify the allowance of gui tam actions in the 
absence of clear and express prohibition thereof by the Constitution. 
(FAIRCLOTH, C. J., and AVEEY, J., dissent.) Xuttolz v. Phillips, 502. 

2. Sections 3841 and 3842 of The Code, providing that private parties 
may recover penalties of any person selling and delivering provisions 
by unauthorized weights and measures, are not in conflict with section 
5, Article IX of the Constitution, which provides that the net proceeds 
of all penalties, etc., shall go to the school fund. (FAIRCLOTH, C. J., 
and AVLEY, J., dissent.) I D t r l .  

RATIFICATION. 

The bare promise of a widow to pay a note executed by her during her 
coverture, and therefore void, is not binding on her. Wilcox u. 
Arnold, 708. 

RATIFICATIOS BY MINORS. 

Where infants, after reaching their majority, with knowledge of the facts 
rendering the sale of their land voidable for irregularity, receive the 
residue of the purchase price, they ratify the sale. Smith v. Cra l~ ,  311. 

RATIFICATION OF ACTS O F  GENERAL SSSEMBLY. 

When it  appears that a hill has been duly signed by the presiding officers 
of the two Houses of the Genrral Assembly. cteclaring it  to have been 
read three times in each House, the courts cannot r o  behind such 
ratification to inquire whether it  waq frauduleritlv or erroneously 
enrolled before it  had been passed after the requisite readings by 
each House, although the Journals (lo not show that it  was so passed. 
Cnrr v. Coke. 223. 
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HICCEIT'ER, Application for. 

1. To entitle a party to an ancillary remedy he must show that he is 
entitled to the main relief demanded in the complaint. Witx v. 

I 
I Gray, 48. 

2. Where a receiver is applied for upon the ground that, by reason of 
fraud practised upon the plaintiff by defendants in the purchase of 
goods, and that  the title never vested in defendants, it is necessary 
to allege and prove that the goods for which the receiver is applied 
for are identically the same goods so fraudulently obtained. Ibid. 

3. Where, in an application for a receiver, the complaint and affidavit 
alleged that defendant debtor and other defendants named, all of 
whom were insolvent, had combined to defraud the plaintiffs out of 
their claims against the debtor, and none of the defendants, except 
the debtor, denied the allegations, and the court appointed a receiver 
for the debtor, but refused as to the other defendants: Held, that 
such refusal was error. Peal-ce v. Elwell, 595. 

HECEIVER O F  RL41LROdD, Serrice of Summons on. 

1. A return of service of a summons, which was made on a local agent of 
a railroad company in the hands of receivers, and which recited that 
it was serred by delivering a copy to a person named "agent of the 
defendant company," may be amended by striking out the word "com- 
pany." Grady c. R. R., 952. 

2. Service of a summons upon the receivers of a corporation is service 
upon the corporation itself as  fully as if made upon the liresident and 
superintendent. Ibid. 

3. A service of a summons upon the local agent of the receivers of a 
corporation has the same legal effect as if made upcn the receivers 
personally. Ibid. 

REFERENCE. 

1. Where, in an action for an accounting against the assignee of an in- 
solvent's estate, a reference is made to ascertain the condition of the 
estate and the conduct of the business by the assignee, the parties 
are  entitled from the referee to a statement of all the items of the 
account between them in order that either may, if he thinks proper, 
except to any particular item. Sharpe 1;. Elinson, 6%. 

2. Where a refe ee. ill such ncticn, stated in his report that certaiu prop- 
erty which had been sold belonged to the assigned estate, and had 
been duly accounted for by the assignee: Held, that such report was 
too uncertain, in that it  failed to state how much was renlized from 
the sale and how it had been accounted for. Ibid. 

REFEREE'S REPORT. 

Where this Court remanded a cause, with an order that the referee 
modify his report in certain particulars so as to conform to the 
rulings of this Ccurt on appeal, the duties of the referee were simply 
those of an accountant instructed to alter and modify the account 
already stated, and not to open the account and take additional testi- 
mony, and hence, it not necessary for the referee to give notice 
to the parties of the time and place, when and where he would make 
the corrections ordered to be made. Gay u. Grant, 93. 
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ItEFORMATION OF DEED. 

-4lthough the clerk of the Superior Court cannot, in an action for partition, 
reform the deed under which the plaintiff claims, the Superior Court 
may grant such relief when the proceedin,- is transferred or goes to 
it  by appeal. Helms v. austin, 751. 

REGISTRATION O F  DEEDS. 

1. Under chapter 147, Acts 1885 ("Connor's Act"), which provides that  no 
conveyance of land shall be valid, as  against creditors and purchasers 
for value, but Prom its registration thereof, a deed of trust is of no 
validity whatever as  against a judgment creditor unless registered. 
Bostic v. Young, 766. 

2. Under chapter 147, Acts 1885 ("Connor's Act"), which provides that 
no conveyance of land shall be valid against innocent purchasers for 
a valuable consideration from the donor, bargainar, or lessor. htc., a 
sheriff's deed for land duly registered takes precedence of a similar 
deed which, though dated first and made in pursuance of a prior sale. 
was registered later. Hooker v. Xichols, 157. 

3 "Connor's Act," chapter 147, Acts 1885, providing that no purchaser 
from a bargainor or lessor shall pass title as  against an unregistered 
deed executed before 1 December, 1885, of which the purchaser has 
notice, applies to a purchase a t  sale under execution. Goicwt c.  
Withrow, 771. 

4. "Connor's Act," chapter 147, a c t s  1885, which was ratified 27 January, 
1885, provided that an unregistered deed should not be good against 
a subsequent but prior registered deed; it  also provided that the act 
should not, until 1 January, 1886, apply to deeds executed before the 

. ratification of the act, and that an unregistered deed should be good 
as against an after purchaser taking with notice thereof, and ex- 
pressly repealed section 1245 of The Code, which requires registration 
of deeds within ta-o years from their date: Held, that, by implication, 
section 1245 of The Code was continued in force until 1 January, 
1886, so as  to authorize the registration of deeds, until then, of deeds 
previously executed. (CLARK and MONTGOMERY, JJ., dissent.) I b i d .  

REGISTRATION OF DEED PRESUMES DELIVERY. 

1. Where a donor acknowledges the execution of a deed for the purpose 
of registration, and it is accordingly registered, a delivery is  pre- 
sumed, and only clear proof will warrant a court in holding the pre- 
sumption to be rebutted; and the subsequent acts or declarations of 
the grantor, to the effect that a delivery not intended, are inad- 
missible to rebut such presumption. H e h s  v. Austin, 751. 

2. The presumption of the delivery of a voluntary deed by a father to 
his wife and children (in which he reserves a life estate),  arising 
from the fact of registry, is not rebutted by the fact that the grantor 
retained possession of the deed and of the land, which he listed for 
taxation, and by an indorsement, made on the back of the deed by 
the probate judge for the grantor, that "the cause of my giving my 
lands to my family by deed as  well as by will is in order to give tlw 
courses and distance of the same." I b i d .  
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While a new trial cannot be granted by a justice of the peace, a rehearing 
may he allowed in certain cases meutioned in section 845 of m e  Code. 
SnZmo+t u. ,TI cLean, 209. 

REMOVAL O F  CAUSES. 

1. An application for removal of a cause from a State l o  a Fedsral court, 
on the ground of local prejudice, must be made to the Federal, and 
not to the State court. T~i l l i ams  r. Telepho?ze Co., 558. 

2. Where the ground for removal of a cause from the State to the Federal 
court is diversity of citizenship, the application must be made to the 
State court and a t  the term a t  which the answer should be filed; 
otherwise the right to removal is forfeited. Hence, where the answer 
should have been filed at  April Term of a court, which adjourned a 
week karlier than the time allowed by law, and an answer filed on 
15 June following mas treated as  if filed in time, an application to 
remove, made a t  the time of actual filing of the answer, was too late. 
Ibid. 

HES JUUIGATA, 205. 

Where, in an action by T. against Mrs. H. to  recover certain bonds alleged 
to hare been fraudulently transferred to her by a judgment debtor 
of T., it was adjudged that the judgment debtor was not the owner 
of the bonds, and T. afterwards brought suit against a receiver (who 
had been previously appointed t o  collect the judgment debt) for 
negligence and failure to collect: Held, that the receiver, not being 
a party to the suit first mentioned, the adjudication in that  action 
does not bar the action by T. against the receiver. Turner u. Rosen- 
thnl, 437. , .  

RESIDEKCE, of Corporation. 

A domestic corporation has no residence within the meaning of ~cct ion 
192 of The Code, and an action may therefore be brought against it  
by a nonresident plaintiff in any county, subject to the power of the 
court to change the venue. Cline u. Mfg. Go., 837. 

SALE AND DELIVERY. 

Where an ordinance of a town prohibited the sale of fresh meats within 
certain limits, without a license. and the defendant, who conducted 
the business of a seller of fresh meats outside of ouch limits, received 
a telephone message from a person within such limits to bring to the 
latter fresh meat of a certain kind a t  an agreed price. a ~ d  subse- 
quently delivered and received pay for the same: Held, that, as  the 
buyer would have the right t o  reject the meats if not such as ordered, 
the transaction was executory until the delivery of the meats, and 
the sale, therefore, took place within the prohibited limits, and was a 
violation of the town ordinance. R. v. Wemwag, 1061. 

SAT,E, Void. 

A sale of the premises on which a distillery is located, under a decree of 
the Circuit Court of the United States, in a proceeding 49% r em for a 
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SALE, Void-Cmfinued. 

forfeiture incurred under the provisions of section 3281, U. S. Revised 
Statutes, does not pass the title of a mortgagee, without whose lmowl- 
edge or connivance the illicit distillery was maintained. Glmm v. 
W i n s t e a d ,  451. 

SALE OF LAND. 

1. The statute of frauds (section 1554 of The Code) only requires that a 
contract for the sale of land hall be in writing, signed by "the party 
to be charged therewith," an! does not render void a contract that 
contains a defective description merely. I m p .  Co. u. Cfuthrie, 381. 

2. A contract concerning the sale of land, if signed by the vendor only, 
binds him but not the vendee. Ibid.  

3. If, under a parol contract for the sale of land, the vendor repudiates 
the sale, the vendee may recorer back the money paid by him under 
the contract. Ib id .  

4. A parol contract for the sale of land is not void except a t  the instance 
of the party who is allowed to plead, and does plead, the statute of 
f rauds ;  and neither party who repudiates it  can take any advantage 
or benefit under it. Ib id .  

5. Where the vendee in a parol contract for the sale of land repudiates the 
same, he cannot recover money which he has paid thereunder to the 
vendor, who is  able and willing to perform his contract. Ibid.  

6.  Where the vendee. in a contract for the sale of land, repudiates the 
same, after demand by the vendee for a compliance therewith, and 
thereafter the vendor disposes of the land, the vendee cannot, in an 
action brought more than twelve months after his refusal to  comply, 
recover money paid by him under such contract to the vendor. Ibid.  

SALE OF LAND FOR ASSETS. 

1 .  Where, in 1865, license was granted to administrators to  sell all the 
land of their intestate described in the petition to  create assets for 
the payment of debts, under the provisions of section 44, chapter 46, 
Revised Code, and the terms of sale were set out in the order and a t  
a subsequent term of the court, in a decree confirming the sale of 
certain of the lands made in pursuance of the original order, the 
administrators were granted "leave to dispose of" another tract which 
had been described in the petition and covered by the original order 
of sale: H e l d ,  that the last order related back to the original order 
for the terms of sale, and a sale made thereunder was valid. Sledge 
u. Elliott, 712. 

2. Such subsequent order which authorized the sale, "if, in the settlement 
of the estate, i t  should be found necessary," is not void as being a 
conditional judgment or as  attempting to confer judicial powers upon 
the administrators. Ib id .  

3. The statute authorizing the sale of the lands of a decedent is in  dero- 
gation of the common law, and hence, the courts will not deny to an 
administrator the discretion of selling less land than is ordered to be 
sold if necessity should not arise for such sale; and conversely, the 
administrator will be allowed to continue to  sell lands embraced in 
the license so long as  the necessity to raise assets exists. Ibid.  
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SALE OF LAND FOR ASSETS-Continued. 

4. After the lapse of thirty years, the recital in a deed that the sale under 
which it  was made was authorized by a decree of court entered in a 
cause of which the records of the petition and order, but not of the 
decree of confirmation, are  existent, will be presumed to be true. Ibid. 

5. I t  was not essential to the validity of a decree in a proceeding to sell 
land for assets, under the Revised Code, that i t  should be signed. 
Ilrid. 

S h I X  OF PERSONAL PROPERTY. 

1. Where a person, as  agent of another, contracts to  sell an engine of a 
certain kind, and knowingly delirers an inferior one, the purchaser 
may retain the engine and sue both principal and agent for damages. 
Alplm 121ills v. Enyim Co., 797. 

2. Where it  was admitted that  E. sold an engine to plaintiff, and in an 
action against B, and W. for damages, on false warranty, the jury 
find on a distinct issue that B. was W.'s agent in the transaction, the 
refusal to submit an issue as  to  whether or not there was a sale by 
W. was not error. Ibid. 

3. A plaintiff, in a n  action for false warranty in  the sale of an engine, is 
entitled only to  damages naturally arising from the fraud, and not 
to interest on his payments nor to amounts paid for insurance. Ibid. 

SALE O F  CONSIGNMENT. 

1. When a consignor gives a peremptory order for the sale of goods con- 
signed it  becomes the factor's duty to  sell a t  once, exercising due 
care and prudence, and if he cannot sell a t  any price, he should report 
that fact and ask for instructions. Spruill v. D w e n p m t ,  34. 

2. A factor or broker receiving express instructions must conform strictly 
thereto, and if loss result from his disobedience, he is responsible to 
his principal in damages. Ibid. 

SCHEDULE O F  DEBTS. 

Under the act regulating assignments for benefit of creditors (chapter 
453, Laws 1893), the failure of the assignor to  file the schedule of 
preferred debts, as required in said act, renders the deed of assign- 
ment void as  to attacking creditors. Bade v. Qilmw, 684. 

SECRET ASSAULT. 

1. An assault cannot be said to have been made in a secret manner except 
when the perscn assaulted was unconscious of the presence a s  well 
as  of the purpose of his adversary. f3. v. Gunter, 10a. 

2. Where, in a trial of a n  indictment for a secret assault ,under the 
statute (chapter 32, Laws 1887), i t  appeared that the prosecutor, 
after being ordered from defendant's premises, saw the defendant 
come out and, by pointing, direct his wife's attention to a certain 
place near by from which prosecutor inferred that  it  was defendant's 
intention to go there and shoot him, and that, thereupon, prosecutor 
went home, returned with his gun, and searched for defendant who, 
before prosecutor discovered his whereabouts, shot a t  and wounded 
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SECRET ASSAULT-Continued. 

the prosecutor, ~ ~ h o  recognized defendant by the flash of the gun: 
Held, that the assault mas not made "in a secret manner" within the 
meaning of the statute. (CLARK. J.. dissents, cbrguendo.) Ibid. 

SEAL OF CORPORATION. 

The common seal of a corporation being affixed to a n  instrument is pvirna 
facie evidence that i t  was affixed by competent authority, and hence, 
it is not incumbent upon one claiming personal property under a 
mortgage by a corporation to show that its execution was duly au- 
thorized. Clark v. Hodge, 561. 

SILILS OF COURTS O F  RECORD OF FOREIGN STATE. 

Courts take judicial notice of the seals of the courts of another state for 
the purpose of determining the validity of a verification of a plead- 
ing, just as  they do of the seals of foreign courts of Admiralty and 
Notaries Public. Ilinton v. Ins. Co., 22 

SENTENCE. 

1. Chapter 248, Laws 1885, providing that one convicted of seduction 
under promise of marriage "shall be fined or imprisoned," a t  the dis- 
cretion of the court, does not authorize the imposition of both fine 
and imprisonment. S. v. Crowell, 1052. 

2. The fact that a sentence both of fine and imprisonment was imposed, 
when only one was authorized, does not entitle defendant to a new 
trial, hut the case will be remanded for proper sentence. Ibid. 

SEPARATE ESTAT-E. 

1. A judgment cannot be recovered against a feme coljert on a note alleged 
to have been executed by her, unless the complaint names and de- 
scribes separate estate belonging to her chargeable with the debts. 
Witx v. Gray, 48. 

2. S n  action cannot be maintained on a note made by a married woman 
which does not purport to charge her separate estate nor to  be for 
her benefit. W i l c o ~  u. Arnold, 708. 

SHARES O F  STOCK. See, also, Capital Stock. 

Difference between "Capital Stock" of a corporation and "Shares of 
Stock" therein, discussed. Comrs. v. Tobacco Co., 441. 

SHERIFF'S RETURK, Amendment of. 

The court may permit the sheriff to  amend his return so as  to make i t  
speak the truth, and the amendment when made relates back to the 
original return. Gradu v. R. R., 952. 

SIGNING DECREE. 

I t  was not necessary to the validity of a decree for sale of land for assets, 
under Revised Code, that  it  should be signed. Sledge v. Elliott, 712. 



SLANDER. 

1. Words written or spoken before or after those which form the basis 
of an action of indictment for slander, are  admissible to  show the 
animus of the defendant, also the mode and extent of their repetition. 
8. v. Mills. 1051. 

2. On trial for slander of a woman, after the defendant, a s  a witness, had 
admitted the innocence of the prosecutrix, and had undertaken to 
justify the words spoken on the ground that he had only repeated a 
rumor, without wrong motive, a n  affidavit made by him. a t  a prior 
term of court, to secure a continuance on the ground of the absence 
of a witness by whom he expected to prove the unchastity of the 
prosecutrix, was properly admitted. Ibid. 

SLAKDER OF TITLE. 

Where, in an action for slander of plaintiff's title, i t  was alleged that  the 
defendant had. by misrepresentations as  to his title, prevented the 
carrying out of a written contract for the sale of the land between 
plaintiff and another, parol evidence as to  the contents of such writ- 
ing was admissible, such contract being collateral to the gravamen of 
the charge and material only as  to the measure of damages. Garden 
v. NcConnell, 875. 

SLANDEROUS WORDS. 

Words spoken to a person or in his presence which, from the rest of the 
conversation as a whole, amount to a charge of a crime to the appre- 
hension of the person hearing them, are  slanderous and defamatory, 
although they do not, in terms, charge the crime. Webster v. Shurpe, 
466. 

SPECIAL VERDICT. 

The State may appeal from the entry by a court of a verdict of "not 
guilty" on the facts found by a jury in their special verdict. S.  1;. 
Rohinsorz, 1047. 

SPECULATIVE PROFITS. 

Cannot be recovered in an action for breach of contract. Imp. Go. v. 
Guth?-ie, 381. 

STATUTES. 

1. When it  appears that a bill has been duly signed by the presiding 
officers of the two Houses of the General Assembly, declaring it  to 
have been read three times in each House, the courts cannot go behind 
such ratification to inquire whether i t  was fraudulently or erroneously 
enrolled before it  had been passed after the requisite reading by each 
House, although the Journals do not show that it was so passed. Carr 
v. Coke, 223. 

2. The courts will not declare a statute unconstitutional unless i t  plainly 
and clearly appears that the General Bssembly has exceeded its 
powers. If any doubt exists, i t  will be resolved in favor of the lawful 
exercise of their powers by the representatives of the people. Nutton 
v. Phillips, 502. 
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STATUTE, Clerical Error. 

Where there is no doubt a s  to the identity of the person named in the 
act, a n  act of the Legislature is not invalid because, by clerical error, 
the initial letter of his middle name is incorrectly inserted therein. 
Henderson v. Dowd, 795. 

STATUTE, Constitution of. 

A heading or title arranged by the compilers for a chapter or section of 
The Code in no way affects the construction of the language of the 
statute itself. Cram v. Cram, 288. 

STATUTE OF FRAUDS. 

The statute of frauds (section 1554 of The Code) only requires that a 
contract for the sale of land shall be in writing, signed by "the party 
to be charged therewith." and does not render void a contract that 
contains a defective description merely. Imp.  Go. u. Cuthrie, 381. 

SUBROGATION. 

Where land is held in trust for the payment of a debt, a third person, who 
is compelled by law to pay it, is subrogated to the rights of the credi- 
tor, and may collect the amount so paid from the land. Holaen u. 
rStrickland, 185. 

SUMMONS. 

1. The court may permit the sheriff to amend his return so as to  make 
i t  speak the truth, and the amendment when made relates back to the 
original return. Grady v. R. R., 952. 

2. A return of service of a summons which was made on a local agent of 
a railroad company in the hands of receivers, and which recited that 
it  was served by delivering a copy to a person named "agent of the 
defendant company," may be amended by striking out the word 
"company." Ibid. 

3. Service of a summons upon the receivers of a corporation is service 
upon the corporation itself as fully as  if made upon the president and 
superintendent. Ibid. 

SUMMOKS, When Issued. 

A summons is issued when i t  passes from the hands of the clerk for the 
purpose of being delivered to the sheriff for service; i t  is not issued 
when filled up and signed and held for a prosecution bond to be given. 
Wabstev  u. Bharpe, 466. 

SUPERIOR COURT CLERIC. 

1. The right of a clerk of the Superior Court to bring an action against 
his predecessor on the latter's official bond, to  recover the records, 
moneys, etc., in his hands, does not rest on any injury done to the 
plaintiff, but on the ground that the law (section 81 of The Code) 
requires that  each successive clerk shall receive from his predecessor 
all  the records, moneys, and property of his office. Peebles u. 
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SUPERIOR COURT CLERK-Contirilued. 

2. Section 1883 of The Code is not repugnant to the provisious of section 
81, but only gives an additional remedy for the benefit of individuals 
who hare cause of complaint against an unfaithful clerk of the 
Superior Court. Ibid. 

3. A person ddly elected clerk of the Superior Court by the people needs 
no order from any person or authority to  demand from his predecessor 
the property of all kinds belonging to the office, nor is i t  necessary 
for a retiring Superior Court clerk to ,be ordered to pay over to his 
successor, whether elected or appointed, the funds, etc., of the office. 
Ibid. 

4. There is no nlisjoinder of causes of action where, in a suit by a clerk 
of a Superior Court against his predecessor to recover the funds of 
the office, the complaint alleges separate and distinct causes of action 
for the benefit of separate and distinct persons or classes of persons. 
Ibid. 

9. The right of action which the plaintiff in a judgment has against a 
clerk of the Superior Court for not properly indexing ,the judgment 
is assignable. R e h o n d  v. Staton, 140. 

6. The simple assignment of a judgment does not carry with i t  the right 
of action which the plaintiff has against a clerk of the Superior Court 
for failure to properly index it. Ibid. 

7. Where R, bought from F. a judgment which the clerk of the Superior 
Court had failed to properly index, and by reason of such negligence 
lost a lien upon land, and i t  did not appear that in taking an assign- 
ment of the judgment, R. contracted with F. for anything but the 
judgment: Held, that  R. acquired only the right to  enforce the judg- 
ment and to enjoy its fruits, and not the right, which F. had, to  sue 
the clerk for his failure to properly index it. Ibid. 

SUPPLEMENTAL PROCEEDINGS. 

1. The assignee of a judgment debtor may be examined in supplementary 
proceedings to ascertain what sum, if any, remains in his hands due 
and belonging to the judgment debtor after discharging the trust, and 
as  to his administration of the trust generally. Bruce v. Crabtree, 
628. 

2. An order for the examination of a person in supplementary proceedings 
is interlocutory and not final, and no appeal lies from it. Ibid. 

3. The findings of fact by a trial court in supplemental proceedings are 
final and cannot be reviewed on appeal, unless upon an exception that 
there was no evidence to support theni or one or more of them. Hins- 
dale v. Underwood, 593. 

4. A general appearance by the defendant before the clerk in supplemental 
proceedings waives all defects in the service of the notice to appear. 
Ibid. 

SURETY. 

payment of costs by a surety, without having it  transferred to a trustee, 
discharges the debt and extinguishes lien given by principal to secure 
it. Browning v. Porter, 62. 
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SURETY ON PROSECUTION BOND. 

1. A surety on plaintiff's prosecution bond is liable only for "such costs 
as  defendant shall recover of" the plaintiff in the action. and is not 
liable for any part of the plaintiff's costs. Smi th  u. Arthur ,  871. 

2. Where the plaintiff in an action obtained judgment against the defend- 
an t  for a certain amount and costs, but execution R-as stayed and the 
action retained until a counterclaim raised by the defendant could be 
disposed of, and a compromise of such counterclaim was agreed upon 
between the parties whereby plaintiff's judgment was reduced and 
he consented to pay costs: Held,  that such agreement was not binding 
on the surety on the prosecution bond, and he i,s not liable for any 
of the costs of the action. Zbid. 

3. Though a surety on a prosecution bond is not a  arty to the action, yet, 
when he is made a party to a proceeding to tax the costs in a case. 
he may appeal from the order allowing the motion to retax. Zbid. 

SURETIES ON ADMINISTRATION BOND. 

I n  an equitable action for the settlement of the estate of a decea~ed 
administrator and to satisfy a judgment obtained in another State 
against his personal representatives and the sureties on his bond, 
such sureties may intervene and receive credit for what they have 
paid on the judgment, remaining liable to plaintiffs for any balance 
due on the judgment in excess of what may be realized in the present 
action. Moore u. Smi th ,  667. 

SURVEY. 

The general rule is that the calls in a grant or deed control in locating the 
land conveyed thereby, subject to the exception that where a natural 
object or monument is called for, and it  is susceptible of location, such 
natural object or monument, when located, will control the course and 
distance; but such calls must be both reasonable and certain. Brow% 
u. House, 859. 

1. A verbal agreement between two parties owning a note, payable to them 
jointly, that upon the death of either without issue it  shall be1on.n: to 
the survivor, is valid. Taylor  v. Smi th ,  531. 

2. The statute. The Code, section 1326, abolishing survivorship in estates 
held in joint tenancy, does not prohibit contracts making the rights 
of the parties dependent on survivorship. Zbid. 

TAXATION. 

1. I t  is within the legislative power of taxation, in respect to corporations, 
to levy any two or more of the following taxes simultaneously : (1) on 
the franchise (including corporate dividends) ; ( 2 )  on the capital 
stock; (3 )  on the tangible property of the corporation, and (4)  on the 
shares of the capital stock in the hands of the stockholders. The tax 
on the two subjects last named is imperative. Comrs,  v. Tobacco Go., 
441. 

2. "Capital stock" is a distinct subject of taxation from "shares of capital 
stock," the former representing the entire property, business, good- 
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will, etc., of the corporation, and belongs to it, while the latter belong 
to the individual stockholders and are taxable a d  v a l o r e m  like other 
property. Ib id .  

3. The imposition upon a corporation of a tax on its "capital stock," in 
addition to a requirement that it shall list for taxation and pay the 
taxes assessed on the shares of its stockholders, does not make "double 
taxation." Ib id .  

4. I t  is competent for the Legislature to tax the whole of the capital stock 
of a corporation, although, to the extent of the value of its real and * 

personal property (which m u s t  be taxed), i t  is double taxation, but, 
under section 39 of chapter 296. Acts 1893, providing for the taxation 
of the capital stock of corporations, such double taxation is avoided 
by taxing only the value of the capital stock in excess of the value 
of its real and personal property listed for taxation in this State. 
I b i d .  

.5. Where the value of the capital stock of a corporation was agreed to be 
equal to the aggregate value of its real and personal property in this 
and another state, the proper method of determining the "capital 
stock" required to be listed under section 39, chapter 296, Laws 1893, 
is to deduct from such agreed value the value of the real and personal 
property listed for taxation in this State only, and not the value of 
that located in the foreign states. Ib id .  

TAX COLLECTOR. 

1. While the general rule is that the holder of negotiable paper is pre- 
sumed to be the owner, and that the burden is on the defendants to 
show the contrary by a preponderance of evidence, yet where an 
agent of a principal is furnished with money to buy, and does buy, 
up claims against the latter, it is  his duty, if he asserts a right to 
the claims. to shorn, by a preponderance of testimony that the claims 
are his. Threadg i l l  v. Comrs.,  616. 

2. Where a tax collector of a county, having, by authority of the county, 
received coupons of county bonds in payment of taxes, brought suit 
against the county to recover on coupons of the same kind which he 
claimed to own, i t  was improper on the trial to instruct the jury that 
the possession of the coupons raised a presumption of his ownership. 
Ib id .  

3. Such erroneous instruction was not cured by a subsequent charge that 
the fact of the plaintiff's having received the coupons as  tax collector 
raised a suspicion which i t  was his duty to  rebut by further evidence 
that  he acquired them bonu fide. I b i d .  

Oral evidence of the contents of a telegram was properly excluded when 
the only evidence of its loss or destruction was the statement of the 
operator that he had "searched for i t  but could not find it"; that 
"some original telegrams are  destroyed and some sent to headquar- 
ters"; and that no search had been made a t  headquarters for the 
missing one. Blair u. Brown, 631. 
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TELEGRAPH COMPANIES. 

1. Where a telegraph company has a continuous line between two points 
in this State, the fact that, in transmitting it, i t  sent the message 
over the lines of another company does not excuse its violation of the 
rate  prescribed by the. railroad commissioners for the transmission 
of a message sent over the lines of one company. Leave11 0. Tele- 
graph, Co.,  211. 

2. I t  is the duty of a telegraph company to have sufficient facilities to  
transact all the business offered to it  for all points a t  which it has  
offices, since it  is not a mere private duty but a public duty which i ts  
franchise authorizes it  to perform. Zhid. 

3. A contract whereby a telegraph company gives to a railroad company 
a preference of business over its line to the exclusion of others is an 
illegal discrimination, and cannot excuse the telegraph company for  
using the line of another company in the transmission of a message 
beheen  two points in this State between which it  has a continuous 
line. Ibid.  

4. Where plaintiff, in an action against a telegraph company for failure 
to deliver a messaqe, shows that defendant received it  and failed to 
deliver it, he has established a pr ima facie rase, and it  devolves upon 
the defendant to show excuse for such failure. Rherri7l v. Telegraph 
Go., 655. 

5. Where, in an action against a telegraph company for failure to deliver 
a message, the plaintiff establishes a prima fac ie  case, the question of 
negligence is for the jury, and an instruction that "upon all the evi- 
dence, if believed, plaintiff is not entitled to recover." is an expression 
of opinion by the court upon the weight of the evidence, in violation 
of The Code, section 413. Ib id .  

6. In  the trial of an action against a telegraph company for failure to 
deliver a message, an instruction that if the defendant made proper 
inquiries as  to  the whereabouts of. the person to whom the message 
was addressed, from persons of wide acquaintance in the neighbor- 
hood, and, upon information so  received, delirered the message to a 
person of the same name, it  had used reasonable diligence, was 
erroneous, inasmuch as it left out of consideration when and after 
how much delay the inquiries were made. Zhid. 

7. Where, in the trial of an action for damages for failure to deliver a 
telegraphic message, it  appeared that the message on its face asked 
for an answer, and money was paid for a special delivery, it  was 
negligence in the receiving agent, when he found difficulty in delirer- 
ing it, not to wire the sending office for a better address and not to  
notify the sender immediately upon the nondelivery of the message. 
Ih id .  

8. A telegraph company cannot, by contract, restrict its liability for mis- 
take or delay in the delivery of a message. Ib id .  

9. Where the nature of a telegraphic message appears on its face. and the 
telegraph company fails, through negligence, to deliver it. the party 
injured by its nondelivery can recover damages for the mental anguish 
caused thereby. Ib id .  
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TEKDER O F  MONEY DUE. 

1. A plea of tender of money due is not available unless accompanied by 
a payment of the sum tendered into court. Parker 21. Becrsley, 1. 

2. The unaccepted tender of the amount due on a debt secured by a mort- 
gage on land and the costs, does not*discharge the lien of the mort- 
gage unless the tender be kept good and the money be paid into court. 
I t s  only egect is to stop interest and costs accruing after the tender. 
(CLARK, J., dissents argzicndo, in which MONTGOMERY. J., concurs.) 
Ihid.  

TEliRl O F  COURT, Running Special into Regular Term. 

Where a trial began on Wednesday of the last week of a special term, and 
the jury had not agreed upon a verdict on Saturday night, i t  was not 
improper for the trial judge to open and conduct the regular term 
on Monday following, and to continue the special term into that week 
for the purpose of receiring the verdict of the jury, since the rights 
of the parties were not pre,judiced thereby. Bank  v. Gilmer, 684. 

"TRADE," Meaning of. 

The word "trade," when used in defining the power to tax, includes any 
employment or business for gain or profit. S .  ?>. Wor th ,  1007. 

TRASSACTIOSS WITH DECEASED PERSON. 

Testimony that a witness carried supplies to a decedent during her sick- 
ness is not such evidence of a conversation or transaction as to make 
the witness i~lcompetent under The Code, section 590. Gowan v. 
La yburn, 526. 

TRESPASS, Action for. 

1. In  the trial of an action for trespass on land, where plaintiff claimed 
title under a deed and defendants denied that the grantors thereof 
were the true owners, the jury, under an instruction that plaintiff 
must first establish title to the land described in the complaint, and 
then prove its location before he could recover, found that plaintiff's 
title was valid; that the location of the land had not been proved to 
their satisfaction; that defendants had not trespassed thereon, and 
that plaintiff had suffered no damage: IIeld, that, under the charge, 
these findings and the judgment thereon were not inconsistent or 
contradictory, and plaintiff cannot complain of such judgment. inas- 
much a s  his failure to recover was thereby placed on the ground of 
a failure to locate the land and not on the ground of any defect in 
his deed. Pcnrsorz v. C r a z r f o ~ d ,  756. 

2. While the failure of the defendant in an action in trespass, in ejectment 
or quorc clauszLm fregit does not deprive him of the benefit of proving 
a better title to a part of the land in dispute in himself. or out of the 
plaintiff, yet he must submit to a judgment declaratory of the right 
of his adversary to the land as to which the plaintiff has been com- 
1)elled to show title and prove the trespass. Zoore  v. Angel, 843. 

3. Where, in an action in trespass, the defendant failed to disclaim title 
to all the land declared for by plaintiff, but recovered according to 
the boundaries set up in his answer, with a greater amount for dam- 
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TRESPASS, Action for-Continued. 

ages on his counterclaim 'than was allowed plaintiff, plaintiff is 
nevertheless entitled to costs. Zhid. 

TRIAL. 

1. Where the vesting of an absolute estate depended upon the payment 
of certain debts by the devisee, and, in the trial of an issue whether 
all such debts had been paid, a note was produced, signed by him, 
uncanceled, and found among the effects of another decedent: Held, 
that the production of such note raised the presumption that the note 
had not been paid, and, in such case, it  is immaterial when the statute 
of limitations began to run. Johnson v. Gooch, 64. 

2. Where, in the trial of an action for malicious prosecution, i t  appeared 
that the defendant had in good faith consulted a lawyer of good 
standinp, who, upon a frank and full statement of the alleged facts 
by one conversant with them, advised the prosecution. whereupon the 
defendant, without personal malice, caused the plaintiff to be arrested, 
it  mas error in the trial judge to instruct the jury that such circum- 
stances constituted probable cause. The instructions should have been 
that such circumstances did not rebut the prima facie case of plain- 
tiff, but should only be considered by the jury as evidence to rebut the 
implication of malice. Smith v. B. and L. Assn., 73. 

3. Where, in an action for the possession of land sold under mortgage 
and bought by the mortgagee, the defense was that the mortgage was 
void for the reason that its execution by the owner was procured 
through the fraud and deceit of her husband, i t  was not error to  
refuse to charge that if the defendant was ignorant of the contents 
of the mortgage, and was induced to sign the same by the fraud and 
deceit of her husband, then the said mortgage was void, for such 
instruction omits any reference to the participation in such alleged 
fraud by the mortgagee. Riggan v. Sledge, 87. 

4. Exceptions made, on a trial, to depositions which had been offered on 
two former trials without objection, and to which depositions no 
objection was made either a t  the time of taking or opening them, 
were properly overruled. Barik v. Burgwyn, 122. 

5. A variance between the allegation and proof. which is immaterial and 
does not mislead the defendant, will be disregarded. Ibid. 

6. Where, in an action on notes by the purchaser from the payee, the 
plaintiff admitted the allegation of defendant's answer that the notes 
were obtained by the fraudulent representations of the payees, the 
burden was thrown upon plaintiff to show that he was a bona fide 
purchaser far  value and without notice of the fraudulent representa- 
tions of payee; but having offered testimony to that effect, the burden 
was again shifted and the prima facie case of plaintiff restored. 
Where, in such case, the defendant offered no sufficient testimony to 
establish knowledge on the part of the plaintiff, a t  the time of the 
purchase of the note, of the alleged fraud of the payee, it  was proper 
for the trial judge to instruct the jury, if they believed plaintiff's 
testimony, to find their verdict accordingly. Bank v. Burgwyn, 122. 

7 .  Where, in the trial of an action, a plaintiff is not entitled to recover 
in any view of the evidence, whether admitted or excluded, the exclu- 
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sion of evidence is not error of 'which plaintiff can complain. Love 
v. Raleigh, 296. 

8. I n  the trial of an action against a corporation for damages for personal 
injuries sustained by the plaintiff through the negligence of defend- 
ant's servant, evidence of a n  admission by defendant's general man- 
ager, made after the injury occurred, that the person who caused the  
injury was a servant of the defendant, is inadmissible. Williams v. 
Teleph.o?te Co., 558. 

9. If two witnesses testify to the same state of facts, but the evidence of 
one is competent and the other is not, the party against whom the 
evidence is giren is entitled to a new trial because the court cannot 
know which witness the jury believed. Ibid. 

10. Where a tax collector of a county, having, by authority of the county, 
received coupons of county bonds in payment of taxes, brought suit 
against the county to recover on coupons of the same kind which he 
claimed to own, it  was improper on the trial to instruct the jury that 
the possession of the coupons raised a presumption of his ownership. 
Tkrendgill v. Comrs., 616. 

11. Such erroneous instruction was not cured by a subsequent charge that 
the fact of the plaintiff's having received the coupons as tax collector 
raised a suspicion which it was his duty to rebut by further evidence 
that he acquired them bona  Jide. Ib id .  

12. Where, in a charge reciting that certain facts raised a sus~icion as t@ 
plaintiff's ( a  t a i  collector's) ownership of coupons, the-trial judge 
added the statement that "plaintiff claims to have rebutted such 
suspicion b~ showing when and from whom he got some of them, and 
that he owed none of the taxes for the years he received the coupons" : 
Held,  that such addition to the charge was erroneous, as invading t h e  
province of the jury, it  being equivalent to saying that "plaintiff has. 
shown you when and from whom he got the coupons, and claims that 
this rebuts the suspicion." Ib id .  

Where, in the trial of an action to recover land, the plaintiff introduced 
a s  a part of his chain of title a grant from the State containing certain 
calls, differing in some respects from a deed under which he claimed 
title and which covered the Torus in quo. he is not precluded from 
introducing the latter deed by reason of such variations in the calls- 
Campbell v. Morrison, 629. 

Where, in the trial of an actisn to recover land, the plaintiff introduced 
a deed covering the locus in quo, the calls of which deed differed from 
those of a grant previously introduced which did not cover the land 
in controlrersy, and defendant's eridence tended to show that plain- 
tiff's deed originally corresponded with the grant and also to establish 
adverse possession by the defendant, i t  was error to charge that, if a 
certain point on the plat exhibited in evidence was the corner of 
plaintiff's grant, the plaintiff had located his grant, for such charge 
did not take into account the location of the grant and deeds, t h e  
question as to the alleged alteration of the calls in the deed, the loca- 
tion of defendant's deed, and the question of defendant's actual pos- 
session of the locus in  quo. Ibid. 

Where plaintiff, in an action against a telegraph company for failure 
to clelirer a message, shows that defendant recei~~ed it and failed t o  
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TRIAGCont i r i  ued. 

deliver it, he has established a p r i m  f a d e  case, and it  devolves upon 
the defendant to  show excuse for such failure. Sherrill v. Tel. Co., 
655. 

16. \\'here. in an action against a teleqraph company for failure to deliver 
a message, the plaintiff establishes a prima facie case, the question of 
negligence is for the jury, and an instruction that "upon all the evi- 
dence, if believed, plaintiff is not entitled to  recover," is an expression 
o, opinion by the court upon the weight of the evidence, in violation 
of section 413 of The Code. Ibid.  

17. In  a trial of a n  action against a telegraph company for failure t o  
deliver a message, an instruction that if the defendant made proper 
inquiries as  to  the whereabouts of the person to whom the message 
was addressed, from persons of wide acquaintance in the neighbor- 
hood, and, upon information so received, delivered the message t o  a 
person of the same name, it  had used reasonable diligence, was 
erroneous, inasmuch as  i t  left out of consideration when and after 
how much delay the inquiries were made. D i d .  

18. In an action by a creditor of an insolvent corporation against a stock- 
holder thereof, to recover the amount of his unpaid subscription, a 
judgment rendered on the report of a referee in an action to set aside 
an assignment by the corporation, together with the findings of the 
referee that such stockholder, after subscribing for a certain amount 
of stock and paying in one-half of his subscription, had been allowed 
to draw out. after the assignment, all he had paid in, was competent 
evidence against such stockholder, although he was not a party to  
the action in which such judgment was rendered. Harmon v. Hunt, 
678. 

10. One who has not objected to the admission in evidence of a referee's 
report in  a former action, to  which he was not a party, cannot com- 
plain on appeal that the admission of such evidence was an error. 
Ib id .  

20. Where, in an action by the creditors of an insolvent corporation against 
the stockholder thereof to recover the amount of his unpaid subscrip- 
tion, such stockholder admitted that  he had subscribed and had not 
paid his subscription to the capital stock, and introduced no further 
evidence, i t  was proper to direct a verdict to  be rendered against 
him. Ib id .  

21. I11 the trial of an action for trespass on land, where plaintiff claimed 
title under a deed and defendants denied that the grantors thereof 
were the true owners, the jury, under an instruction that  plaintiff 
must first establish title to the land described in the complaint, and 
then prove its location before he could recover, found that  plaintiff's 
title was valid; that the location of the land had not been proved to 
their satisfaction; that defendants had not trespassed thereon, and 
that  plaintiff had suffered no damage: Hcld,  that, under the charge, 
these findings and the judgment thereon were not inconsistent or con- 
tradictory, and plaintiff cannot complain of such judgment, inasmuch 
as  his failure to recover was thereby placed an the ground of a failure 
to  lwate  the land, and not on the ground of any defect in his deed. 
Pearsolz P. Crawford, 756. 
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22. Where the ground of a motion to dismiss an action for want of service 
upon the defendant was that the person upon whom service of the 
sunmons was made mas not the agent of defendant, and the jury, in 
the trial of the action, found an issue establishing such agency, the 
refusal of the motion to dismiss by the trial judge who, a t  the 
time it  was made passed on the fact, cannot be excepted to on appeal. 
Alphu MilTs v. E n g i n e  Co., 797. 

23. Where, in the trial of an action for false warranty, a dispute exists 
a s  to when the plaintiff first knew of the fraud, the question as to 
whether the action is barred by the statute of limitations is one of 
fact for the jury. Ibid.  

24, d plaintiff in an %tion for false warranty in the sale of an engine is 
entitled only to damages naturally arising from the fraud, and not to  
interest on his payments nor to amounts paid for insurance. Ibid.  

25. The trial judge has authority to order the consolidation of several 
actions brought on concurrent policies of insurance on the same prop- 
erty. B l a c k b u r n  v. Zns. Companies, 821. 

26. Where, in an action on fire insurance policies, the defense was that the 
property had been fraudulently burned by the insured. i t  was error 
to charge that such burning must be proved beyond a reasonable 
doubt ; only a preponderance of testimony is required. Ibid.  

27. An exception to the charge to the jury, if made for the first time in the 
statement of case on appeal. is in time. Ib id .  

28 A trial judge is not required to submit a case to  the jury unless there 
is something more than a scintilla of evidence upon which a jury can 
properly proceed to find a verdict for the party introducing it, upon 
whom the burden of proof lies. Y o u n g  v. R. R., 932. 

29. Where, in the trial of an indictment for selling spirituous liquors on 
Sunday without prescription of a physician and not for medical pur- 
poses (The Code, section 1 1 1 7 ~ ,  the evidence was that the prose- 
cuting witness drank four bottles of brandy peaches sold by the de- 
fendant and became drunk thereby, it  was for the jury to  determine 
whether the liquor was spirituous and intoxicating. S .  n. Scot t ,  1012. 

30. In a trial for larceny it  appeared that defendant, while away from 
home, received the property. consisting of a pocketbook containing 
money, bank certificates, and a check payable to  the prosecuting wit- 
ness, from his wife, who found it defendant not having been present 
when i t  was found. The day after he returned home defendant wrote 
to the bank which issued the certificate fur the name of the owner. 
There was some delay in returning the property, caused by a feelin? 
engendered bg correspondence with the owner, to whom defendant 
explained the whole matter, and by defendant's demand for a re- 
n ~ a r d :  Held, error to submit the case to the jury. S .  v. drkle, 1017. 

dl. In the trial of one charged with murder in the first degree, it  is not 
essential that the prosecution, in order to show prima facie prernedi- 
tation and deliberation on tbe part of the prisoner, should offer evi- 
dence tending to 11:ove 2 preconceired purpose to kill, formed at  a 
time antelior to the meeting wlirn it was carried into execution. 8. 
c. XeCorrnrrc. 10". 

32. In order to warrant the trial judge in submitting to the jury the ques- 
tion of defendant's guilt, in a trial for murder in the first degree, it 
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must have appeared in some aspect of the evidence that  the defendant 
deliberately determined to kill the prisoner before inflicting the mortal 
m-ound. Ibid. 

33. I n  a prosecution for murder in the first degree, i t  appeared that the 
defendant had gone to the house of deceased in the evening, armed; 
had, in  conversation with deceased, shown two pistols; had remained 

, until two o'clock, when the deceased was shot. That  there was no 
quarrel immediately before the shooting: That when he fired he 
said, "I guess that will do you," laid one of his pistols beside deceased, 
and remarked, "I reckon you will let me alone now": Held, it was 
not error to submit the question of defendant's guilt of murder in 
the first degree to the jury. Ibid. 

34. If the purpose to kill has been deliberately formed, the interval which 
elapses before its execution is immaterial. Ibid. 

35. Although, where there is a request that the charge of the trial judge 
shall be put in writing. the entire charge must be written, yet this 
rule does not forbid any and all oral expressions from the presiding 
judge. Hence, where, by an expression to the jury the defendant, in 
the trial of an indictment, got the benefit of a prayer for instructions, 
the defendant cannot complain that it  was not put in writing. 8, v. 
Crowell, 1052. 

TRUSTEE. 

1. I t  is not necessary that a trustee shall sign an instrument conferring 
a trust upon him; if he takes possession of the property to  which it  
relates, and acts under it, such conduct is equivalent to  an acceptance 
signifled by his signature. Shoe Co. v. Hughes, 426. 

2 .  Where the trustee in a deed of assignment was also acting us attorney 
for a creditor thereunder, a judgment against the assignor in  favor 
of the creditor, rendered on motion of such attorney, will be declared 
a fraud in law though there was no fraudulent intent. Cotton Mi l l s  
21. Cotton Mil l s ,  647. 

TRUST. 

1. The power of a married woman to dispose of land, held by her under 
a deed of settlement, is  not absolute but limited to  the mode and. 
manner pointed out in the instrument. Kirby v. Bouette, 165. 

2. Where land was conveyed to a trustee for the sole and separate use 
of a married woman, to be free from any debts of her husband, a 
mortgage executed by her and her husband, without the joinder of 
the trustee, is void, and the fact that the trustee becomes the owner , 
of the note secured by the mortgage, and seeks to foreclose the latter, 
gives it no validity. Ibid. 

8. The power conferred upon a married woman by Article X, section 6, to 
dispose of her property is subject to  such limitation a s  her grantor 
or devisor may prescribe in a deed or will. Ibid. 

TRUST, Resulting. 

1. Where land is bought with the money of one person and is conveyed 
to another, the latter i$ a trustee for the lepder to the extent of the 
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money so paid, without any express agreement to that effect. Holden 
?j. Striclilawi, 185. 

2. Where H. held land in trust, first to pay a debt for money advanced 
for its purchase and then for the benefit of another, the creditor has 
an equitable lien thereon until the debt is paid, and this is not de- 
stroyed by his surrendering the note of H., representing such debt 
for the notes of the resulting cestui ql6e trust and others given in set- 
tlement of the original debt. I b i d .  

TRUST FUND. 

A creditor has no equitable title to  assets of a corporation, whether solvent 
or insolvent, in  the hands of its treasurer; the courts will not inter- 
fere with their equitable jurisdiction to  enforce the payment of a 
judgment in favor of the creditor against the corporation. Electric 
L i g h t  Co. 21. Electric Light Go., 112. 

UNIFORM LAWS. 

Laws must be consistent with each other and uniform in their bearing 
upon all the people of the State, and inasmuch as  the general law 
fixes the rate of interest a t  six per cent per annum, no law of the 
General Assembly can be allowed to alter or change the general law 
in this respect. Hence, chapter 444, Laws 1895, amendatory of chap- 
ter 7,  The Code, vol. 11, has not the effect of allowing a charge 
by building and loan associations of a greater rate than six per cent 
per annum on loans. dlsrcri~e2/ u. Loan Assrb., 882. 

UNITED STATES DEPUTY MARSHALS. 

Claims for compensation are  assignable. Wallace v. D o u g b s s ,  659. 

UNLAWFUL MESSURE. 

1. Sections 3841 and 3842 of The Code, providing that private parties may 
recover penalties of any person selling and delivering provisions by 
unauthorized weights and measures, are  not in conflict with section 
5, Article IX of the Constitution, which provides that  the net proceeds 
of all penalties, etc., shall go to  the school fund. (FAIRCLOTH, C. J., 
and AVERY, J., dissent.) Sutton v. Phillips, 502. 

2. I n  an action to recover under sections 3841 and 3842, providing for a 
penalty for selling by unauthorized weights and measures, and for 
selling by other measures than the standard, a finding for plaintiff 
on the second ground is error where the article sold was meat. Ibid. 

USURY. 

Laws must be consistent with each other and uniform in their bearinq 
upon all the people of the State, and inasmuch a s  thc general law 
fixes the rate of interest a t  six per cent per annum, no law of the 
General Assembly can be allowed to alter or change the general law 
in this respect. Hence, chapter 444, Acts 1895, amendatory of chapter 
7, Vol. I1 of The Code, has not the effect of allowing a charge by 
building and loan associations of a greater rate than six per cent per 
annum on loans. Herot~eg v. Loam Assn., 882. 
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VARIANCE. 

1. A recovery cannot be had on the allegation of one cause of action and 
the proof of another for the reason that the defendant, however dili- 
gent, cannot prepare his defense to meet surprises. Rmith 21. B. and 
L. dssn. ,  102. 

2. A variation between allegations and proof, which is immaterial and 
does not mislead the defendant, will be disregarded. Bank v. Burg- 
WrL, 122. 

3. Where there is a variance between the record proper and the statement 
of the case on appeal, the former governs. Threadgilt v. Conws., 616. 

4. Where a n  indictment charged the unlawful sale of spirituous liquors 
within two miles of "Bethel Methodist Church in Macon County," a 
verdict (following the statute prohibiting the sale) describing the 
church merely as  "Bethel Church in Macon County" did not constitute 
a material variance. 8. v. Downs. 1064. 

TESUE, Change of. 

1. A domestic corporation has no residence within the meaning of section 
192 of The Code, and an action may therefore be brought against it  
by a nonresident plaintiff in any county, subject to the power of the 
court to change the venue. Cline v. Mfg. Co., 837. 

2. Where a defendant obtains a change of venue under section 192 of The 
Code, in order to promote "the convenience of witnesses and the ends 
of justice," and fails to docket a transcript a t  the next ensuing term 
of court for the county to which i t  is removed, the order of removal 
may be stricken out a t  the next term of the court which granted it. 
Ib id .  

VERDICT. 

1. Where, in response to one issue, a jury found that a contract existed 
between two sisters, whereby the survivor should have the whole of 
a certain note belonging to them jointly, a finding in response to 
another issue, that one of its parties a t  a later date made a gift of 
her share in  such note, is not inconsistent with the first finding. 
Toglor v. Smdh, 531. 

2. Where a bill of indictment contains all the averments that  are neces- 
sary, the fact that  it  contains more than is necessary, and therefore 
subject to the criticism of duplicity, will not vitiate it. Such defects 
are  cured by a verdict. S.  v. Hart ,  976. 

VERDICT, Void. 

Where jurors purchased and drank whiskey, and "some of them were 
under its influence" while deliberating on their verdict, the verdict 
returned by the jury was null, and a mistrial should have been 
entered and a new trial granted to defendant against whom such 
verdict was rendered. 8. u. Jenkirzs, 972. 

VICE-PRINCIPAL. 

1. Where a section boss has full power to hire, command, and discharge 
those working under him, he is  not a fellow-servant. Logan v. R. R., 
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2. A conductor is, in his relation to those subject to his orders on the 
train in his charge, a vice-principal acting for the company. Shadd 
u. R. R., 968. 

WAREHOUSEMAN. 

1. Where goods Were held in a railroad company's warehouse, a t  owner's 
risk and for his convenience, the company mas no longer liable a s  a 
commou carrier but only for want of ordinary care as a warehouse- 
man, and the owner of the goods, in an action for the value of same, 
should be required to  prove negligence as  a part  of his case. Young 
u. R. R., 932. 

2. I n  an action against a railroad company to recover goods burned in its 
warehouse, evidence that a night telegraph operator, who had an 
office in a room adjoining the warehouse, and slept therein, was in- 
temperate in his habits and was drunk on the night of the fire, does 
not justify a verdict for the plaintiff. Did. 

WARRANTY BY AGENT. 

An agent authorized to sell is authorized to make a warranty. Alpha 
Mills u. Engine Co., 797. 

WIDOW. 

The bare promise of a widow to pay a note executed by her during her 
coverture, and therefore void, is not binding on her. Wilcox v. 
-Antold, 708. 

WIFE, 

In  

WIFE,  

Xonjoinder in Mortgage. 

an action to foreclose a mortgage on land given by the husband, in 
which his wife did not join, to gain time for and to secure the pay- 
ment of a judgment against the husband, i t  was not error to give 
judgment for the debt only and refuse an order for the sale of the 
land. Blossom u. Westhrook, 514. 

Right of to  Alimony. 

A deserted wife can sue for alimony without suing for divorce. Cram v. 
Cram, 288. 

WILL, Construction of. 

1. Where property was given by a will to a trustee to  be held in trust for 
A., free from liability for certain debts owing by the latter to others, 
but to vest in him absolutely in case he should in any manner dis- , 
charge such debts: Held, that such property did not vest unless all 
of such debts were paid in the lifetime of A. Johnsort u. Gooch, 64. 

2. Where a testator devised land to a grandson, who was directed to pay 
to testator's daughter one-half of its value out of the rents or from 
any other source except by sale of the land, the daughter's share is a 8 

charge upon the land. Hunt u. Wheeler, 422. d 
3. A testator in his lifetime settled H., a n  old family servant and former 

slave, upon 50 acres of land. and by his will devised all his land f 
(including the 50 acres) to his widow for life with remainder to his , * 

756 1 
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WILL, Construction of-Cmzthued. 

nephew, with a provision that if H. should remain with his wife and 
nephew until the death of the former, he should have, a t  some suitable 
place, 50 acres of land. H. remained on the place where testator had 
settled him and served the widow until her death: Held, ( 1 )  that H .  
is a tenant in  common with the nephew, who ought to have recognized 
H.'s right under the will to 50 acres. $nd to have h i d  the same allotted 
to him in some proper manner: ( 2 )  that H. is entitled to remain in 
possession of the 50 acres, and to receive the rents and profits thereof 
until 50 acres out of the land devised shall be allotted to him by 
proper proceedings. Wright  ?;. Harris, 462. 

4. Where an executor seeks the advice of the court and a construction of 
the will, only such questions will be determined as  it is necessary to 
settle in order to protect the fiduciary in the discharge of his present 
duty. R a Z s l ~  v. Balaley, 472. 

5. The courts will not assume jurisdiction except when there is a present 
existing question of right to be acted upon, capable of being made the 
subject of a decree, nor will they advise as to the past conduct of an 
executor, nor a s  to the future and contingent rights of legatees. Ibid. 

6. A trustee, seeking advice as to the disposition of property or the distri- 
bution of a fund. must, as  a rule. have it  in his possession so that 
the order of the court may be carried out. Ibid. 

7. The courts have jurisdiction of a suit by an executor for the construc- 
tion of a will when he has personal assets in his hands ready for dis- 
tribution, and where the will, while providing for an equal distribu- 
tion, does not show whether the debts due to  the estate are  to be 
released or treated a s  advancements and added to the estate before 
distribution. Ibid. 

8. I n  the construction of a will, the predominant and controlling purposes 
of the testator must prevail when ascertained from the general pro- 
visions of the mill over particular and apparently inconsistent expres- 
sions to  which, unexplained, a technical force is given. Francks v. 
Whitnker ,  518. 

9. Where a testatrix devised land to her son for life, and after his death 
to his lawful heir or heirs, if any, and if none, to the children of 
another son, the words "heir or heirs" will be construed to mean his 
issue and not his heirs generally, and upon his death without issue 
the land goes to the children of the other son, all of whom mere 
living a t  the date of the will. Ibid. 

WITNESS, Competency of. See, also, Evidence. 

1. A witness who has not qualified himself as  an expert as to handwriting, 
and who has never seen a certain person write, and has never corre- 
sponded with him, is incompetent to testify as  to  such person's hand- 
writing by comparing i t  with other writing alleged but not known to 
be the latter's. Jarui8 v. Vrcnderford, 147. 

2. Where he is not excluded, under the provisions of section 590 of Th& 
Code. the mortgagee in  a chattel mortgage is competent. as n sub- 
scribing witness thereto, to prove its execution for admission to Dm- 
bate, inasmuch as  section 1351 of The Code removes the disqualifica- 
tion formerly attaching to witnesses having an interest. Clark v. 
Hodge, 761. 




