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HISTORY OF THE SUPREME COURT REPORTS 
OF NORTH CAROLINA AND OF THE 

ANNOTATED REPORTS 
- 

BY WALTER CLARK 

The annotated reprint of our Reports has been made under the au- 
thority conferred on the Secretary of State by Laws 18.85, chapter 309, 
and subsequent statutes, now C. S., 7671. 

I t  may be of interest to the profession and to the public to give some 
data as to our original Reports and the Annotated Edition. All the 
volumes have been reprinted with annotations, from 1 to 164, inclusive. 

The first seven volumes of N. C. Reports were not official, but as in  
England till 1865, reporting was a private enterprise. When the N. C. 
Supreme Court as a separate tribunal was created in  November, 1818, 
to take effect from 1 January, 1819, the Court was authorized to appoint 
a Reporter with a salary of $500 on condition that he should furnish 
free to the State 80 copies of the Reports and one to each of the 62 
counties then in  the State, and i t  seems that he was entitled to the 
copyright. Later this was changed to 101 copies for the State and 
counties and a salary of $300 and the copyright. Tn 1852 the salary 
was raised to $600 and the number of free copies to the State and 
counties and for exchange with the other States was increased, 103 
N. C., 487. 

The price charged by the Reporter to lawyers and others was 1 ccnt 
a page, so that the 63 N. C. was sold at  $7 per volume, the 64 N. C. at 
$9.50, and the 65 N. C. at $8. Being sold by the page, i t  was more profit- 
able and much less labor to the Reportcr to print the record and the 
briefs of counsel very fully without compression in the statement of 
facts. These prices being prohibitive, the Official Reporter was abol- 
ished, Laws 1871, ch. 112, and the duties were put on the Attorncy- 
General, who was allowed therefor an increase of $1,000 in  salary, and 
the State assumed a11 the expense of printing and distributing and sel- 
ling, 5 per cent commission being allowed for selling. Code, 3363, 
3728. 

I n  1893, ch. 379, the system was again changed and the Court was al- 
,lowed to employ a Reporter for $750. This has been amended by subse- 
quent acts, so that now the Reporter is allowed a salary of $2,000 and 
a Clerk at $600 per annum (C. S.). 

When the small editions originally printed were exhausted many 
volumes of the Reports could not be had a t  all and others brought $20 
per volume. To meet this condition, Laws 1885, ch. 309, with the amend- 
ments above referred to, being now C. S., 7671, was passed to author- 

xxix 
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ize the Secretary of State to reprint the volumes already out of print 
and such others as from time to time should become out of print, with 
a provision that no money should be used for the pdrpose except that 
derived from the sale of the Reports. As the price of the Reports had 
been reduced to $2 per volume, and later to $1.50, this work of reprinting 
could be done only by omitting briefs and by cutting out all the unneces- 
sary matter in the statements of facts, as had been done by Judge Curtis 
of the U. S. Supreme Court, when he reprinted the first 58 volumes of 
that Court in 21 volumes. I n  our Reports, these statements of cases 
(until a very recent date) were always made by the Reporters, and not 
by the Judges, and the briefs were already omitted in our current vol- 
umes. At the request of the then Secretary of State and his successors, 
the writer undertook this work, and to make the volumes more salable, 
he was requested to annotate them, which was done for most of the time 
without any aid, as Shepard's Annotations were not issued until 1913, 
after most of these reprints had been annotated. Besides this, in the 
-first four volumes, as issued, there was no Index of Reported Cases, and 
there was no reverse index to the Reported Cases till 84 N. C. There 
was no table of Cited Cases until 92 N. C., and no reverse Index of Cited 
Cases till 143 N. C. The Annotator had therefore to correct these de- 
fects by putting in full indices and reverse indices of Reported Cases and 
Cited Cases and has supervised the revised proof of all 163 volumes. For 
these labors, the payment a t  first was $25 per volume, including anno- 
tations, condensing the Reporter's statements of fact when unnecessarily 
prolix, and all work of every kind. But the later volumes being larger 
and the annotations more numerous, $50 per volume was allowed. Any 
lawyer will see that this work was undertaken in the interest of the pro- 
fession and the State, and not for the compensation. 

Owing to the fact that as to these Reprints there was no Reporter to be 
paid, either by profits of sale a s  formerly, or by salary as now, the re- 
prints have all been issued a t  a considerable profit to the State. I t  is 
probably the only work of any kind from which the State has received 
any pecuniary profit. I n  November, 1915, the State lost by fire 47,000 
of the Reports then stored in Uzzell's Bindery, with the result that many 
additional volumes were required to be reprinted, and others that had 
already been annotated and reprinted, were reprinted a second time, the 
annotations, however, being brought down to date. 

The current Reports were sold at $1.50, from which the commission of 
12% per cent for selling is deducted, i.e., about 19 cents, making the net 
return to the State $1.31 per volume, but, owing largely to the in- 
crease in the cost of typesetting, pfesswork, paper and binding, the cost 
to the State of the 174 N. C. is  $1.94 per copy, without charging into the 

.cost of production any part of the compensation of the Reporter and his 
XXX 
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clerk. The next Legislature raised the price of the current Reports 
considerably. They are now $3.50. 

I n  all the more reccnt volumes the statement d the cases has been 
made by the Judges theniselves in each case, and hencc in reprinting 
those volumes there has been no abbreviation in the statement of the 
case. I n  the earlier volumes there has been a saving often of 50 per cent 
by condensation of the prolix record which was often used instead of a 
statement and by the omission of the briefs. Even in using thc original 
Reports, notwithstanding the prolix matters printed therein, it has some: 
times been found useful by the Court to refer to the original record. 

I n  England there was no official reporter till 1865. Prior to that 
time all the reporters were volunteers without any supervision. As a 
result many of the English Reports were very inaccurate, as has been 
shown from investigations made in the Year Books and the Court 
Records by Professor Vinogradoff and others. See Holdsworth's "Year 
Books" ; Pollock & Maitland's History of English Law. These reporters 
were sometimes incompetent and more often careless, which is to be 
regretted, as the opinions of the English Judges were usually, if not 
always, delivered orally from the Bench and the Reporters were not al- 
ways careful t.o correct themselves by examination of pleadings and 
records. And as the common law is made up of these decisions of the 
Judges, under the guise, it is true, of "declaring the law," i t  has been 
often changed from what was announced by the Bench. See Veeder's 
"English Reports." Besides, down till' Blackstone's time, the pleadings 
and records were kept in dog Latin (and he strougly censured the change 
to English), and for several hundred years the oral pleadings and the 
decisions of the Judges were in Norman French. 

Nowhere outside of the English-speaking countries are the opinions 
of the Courts allowed to be quoted as precedents. I n  France and all 
other countries, the Court makes a succinct statement of the facts, num- 
bered under headings, and then merely cites the section of the Code 
applicable, without comment. I n  English-speaking countries, in which 
alone the Reports of decisions are allowed to be cited, the number of the 
volumes of the Reports in  1890 were 8,000. These have now increased 
to 30,000 volumes. This system is breaking down under its own weight. 
No  private library and few public libraries can possibly keep up with 
the  rapidly rising flood of Reports. I t  i s  only by the aid of compilar 
tions like "Cyc." and its second edition, the "Corpus Juris."; A. & E., 
and R. C. L., and the like, that we can have any access to the vast 
quantity of reported decisions. 

I n  those countries where citations of former decisions are not allowed, 
the  argument is that the Courts of the present day are more likely to 
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be right than those in the past, and that to cite former decisions is 
simply a race of diligence in  counting conflicting opinions, a precedent 
being readily found to sustain any proposition. We have been accus- 
tomed to the present system and are still able to wade through by use 
of the compilations cited; but this relief, in view of the steadily in- 
creasing output of Reports, is only temporary and the profession and the 

I Courts must inevitably be submerged beneath the flood. What the 
remedy will be is a matter engaging the attention and arousing discus- 
sion among the ablest men of the Bench and Bar. 
' On an average, the opinion8 of this Court now require 3 volumes a 
year. I f  the briefs and redundant statements were still inserted as in 

shelf room and purses of lawyers. It was therefore eminently proper 
in reprinting to cut out the briefs and reduce the superfluous records. 
This required the exercise of judgment and much labor, but i t  was abso- 

- 

the earlier Reports, it would require 10 volumes per year, taxing the 

lutely necessary in order that-thereceipts might furnish funds for other 
Reprints as required by the statute. Many of the Reprints are conse- 
quently from a third to a half the size of the former volumes. The 
American Bar  Association, voicing the general sentiment, has passed 
resolutions requesting all Courts to reduce the size of current Reports 
by the Judges shortening their opinions, a request which has been pre- 
sented to this Court through a distinguished member of the Associa- 
tion and of the Bar of this Court. 

@d 
RALEIGH, N. C., 1 January, 1921. 
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Will, Construction of-Un.divvided Interest in Anotheis Esta'te. 

1. Inasmuch a s  a will speaks a s  of the time of testator's death, a devise by 
0. of her "undivided interest and property in  the estate of the late G. C." 
passes no such part  of the distributive share in such estate a s  has been 
collected and received by O., for, immediately upon its payment to O., i t  
became her property and ceased to be a part  of the estate of G. C. 

2. I t  is otherwise as to such portion of the proceeds of the sale for partition 
of G. C.'s lands a s  had not been collected by the wmmissioner a t  the date 
of 0, 's death, since the words "my undivided interest and property in 
G. C.'s estate" include whatever property her executor could lawfully de- 
mand, only because his testatrix was a n  heir or devisee of G. C. 

PETITION by E. F. Aydlett, administrator d. b. n., c.  t. a., of Mary E. 
Overman, instituted in PASQUOTANK, for settlement of the estate of the 
testatrix, heard before Armfield, J., a t  May Term, 1894, of said Court, 
upon exceptions to the report of the clerk. 

Succinctly stated, the facts were as follows: 
Mary E. Overman died 18 December, 1891, leaving a last will ( 2 ) 

and testament, dated 17 January, 1888. I n  the second, third, 
fourth and fifth items she used this language: "I give, devise and be- 
qucath to . . . one-fourth of all my undivided intcrest and prop- 
erty in the estate of the late G. W. Charles." 

The residuary clause (item sixth) is a s  follows: "All of the balance 
and residue of my estate, of every kind and description, real estate, 
notes, bonds, accounts, choses in  action, personal property, household 
and kitchen furniture, I give, devise and bequeath unto my beloved 
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grandchildren, the said Penelope P. Burgess and George 0. Burgess, 
and their heirs in fee simple forever." 

A tract of land belonging to the estate of George W. Charles had been 
sold for partition among his heirs or devisees, and of the onc-third of the 
purchase money collected by the commissioner, $943.95 had been paid 
to Mary E. Overman, the testatrix, on 1 6  December, 1891, as her share 
of the said one-third, and was deposited by her in bank. The balance 
of the purchase money was collected shortly after her death, and the share 
to which the testatrix was entitled ($1,898) was paid to her executor. 

The court, holding that nothing appeared to the contrary by the will, 
construed the will to speak and take effect as if it had been executed 
immediately before the death of the iestatrix (The Code, see. 2141), and 
adjudged : 

1. That, as there had been a sale of the property under order of the 
court, and as the comrnissioner had received the first payment on the 

A " 

purchase money, and paid over to the testatrix her share thereof, to wit, 
the $943.95, before her death, the amount so paid to her, although it 
could be traced and identified, had been divided before her death, when 
the will spoke and took effect, and did not, therefore, pass under the 

words "undivided interest and property.'' 
( 3 ) 2. That the defendants, other than the Burgess children, had 

no interest in the $943.95, under the will. 
3. That the $943.95 belonged to the said Burgess children, under the 

residuary clause in the will. 
4. That, as the balance of the purchase money had not been paid 

to the commissioner, and her share thereof, to wit, the $1,898, had not 
been paid over to the testatrix before her death, there had been no di- 
vision before her death, when the will spoke and took effect, and the 
$1,898, which was paid to her executor after her death, passed to all 
of the defendants under the will, and the other defendants, as well as 
the Burgess children, had an interest therein, as per the provisions 
thereof. 

The defendants, other than the Burgess children, excepted to this 
j~~dgment ,  in that they were not also declared entitled to a share of 
the $943.95, as well as of the $1,898. The Burgess children also excepted, 
because they were not declared entitled to the whole of the $1,898. 

ilppeal by both classes of contesting defendants. 

Grundy  c6 rlydlett  fog' defendants. 
George and P. P. Burgess, ,J. 11. Xawyer contra. 

BURWELL, J. These appeals require us to construe the will of Mary 
E. Overman, which was written in  1888. She died in  December, 1891. 
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It must be considered as speaking at the date of her death, when i t  took 
effect, there appearing in the will no reason why the words used by the 
testatrix should not be so interpreted. The Code, sec. 2141. 

The words to be construed are these: "All my undivided interest and 
property in the estate of the late George W. Charles." The testatrix 
was one of the heirs at law and devisees of said Charles. 

It does not seem to us that any property that she had actually re- 
ceived and appropriated from the estate can be said, with any 
propriety, to be a part of her "interest and property in the estate ( 4 ) 
of the late George W. Charles." Whenever an administrator pays 
to a distributee of the estate a part of his share, the distributee7s "in- 
terest and property" in the estate is reduced pro tanto. - When he has 
paid all the share, the distributee7s "interest and property7' in the estate 
is destroyed. Prior to the payments the right to demand and receive 
the distributive sharc belonged to the estate of the distributee. The 
money belonged to the estate of the intestate. As soon as the payment 
was made the money became eo ?s/lsta.il.ti a part of the estate of the dis- 
tributee, and ceased to be a part of the estate of the intestate. Hence, 
the sum of money ($943.95) which the testatrix had to her credit in 
bank at the time of her death, when, as stated above, her will speaks, 
constituted no part of her "interest and property in  the estate of the 
late George W. Charles." It had been paid to her because she was one 
of the heirs and devisees of said Charles; but, when paid, it ceased to be, 
in  any sense, a part of the Charles estate. This seems clear. And it  
seems even more evident that this sum, after it was received by her, 
constituted no part of her ''und&ided interest and property" in that 
estate. True, i t  is very evident that she got this particular money from 
the Charles estate; but the phrase under consideration cannot be held 
to include it. 

We think, however, that those words do cover that portion of the 
proceeds of the sale of the Charles land which had not been collected 
by the commissioner at the time of her death, and which was thereafter 
paid to her exccutor. She had consented that the land might be sold 
for partition; that it inight be sold and the proceeds divided among the 
heirs and devisees of George W. Charles. The sale had been made, but 
the division of the proceeds was not finished. Had she lived, she 
would have taken a share of the balance of the purchase money in her 
character as heir and devisee of George W. Charles. 

Speaking a t  her death by her will, she declared her intention ( 5 ) 
as to all her "undivided interest and property in his estate." The 
words include whatever property her executor could lawfully demand 
only because his testatrix was one of the heirs or devisees of Charles. 
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His  title to the money in  the bank ($943.95) needed no other support 
than the fact that he was the executor of her will. His  right to demand 
of the commissioner a share of the proceeds of the sale of the land rested 
necessarily on two facts: his executorship and the fact that she was an 
heir and devises of Charles. 

Affirmed in each appeal. 

JOHN L. HINTON v. H. F. GEEENLEAF ET AL. 

Practice-Case on Appeal-Xemand Instead of Dismissal. 

When the judge below allowed amendments proposed by the appellee to a 
statement of the case on appeal served by the appellant, and ordered "that 
the case on appeal be as stated by the defendant, with said amendments 
incorporated therein," and the clerk sent up the appellant's statement, 
the appellee's exceptions and the judge's order sustaining the exceptions : 
Iseld, that, although in contemplation of law there is no "case settled on 
appeal," and a motiorl to dismiss might he allowed, it is preferable to 
remand the case, to be redrafted, according to the judge's order, so that 
the matter may be disposed of on its merits. 

Appeal from Brown, J., a t  Special Term, 1894, of PASQUOTANK. I n  
this Court the plaintiff's counsel moved to dismiss the appeal for want 
of a "case." 

I t  appears that the appellant served his statement of the case on ap- 
peal, the appellee filed exceptions thereto, the case was settled by the 

judge, allowing the amendments proposed by the appellee, and 
( 6 ) ordering "that the case on appeal be as stated by the defendant, 

with said five amendments incorporated therein." Thereupon, the 
clerk sent up the appellant's statement, the appellee's exceptions, and 
the judge's order sustaining the exceptions. 

W .  J.  Gri f in  and Pruden & V a n n  for plaintiff. 
Grandy & A y d l ~ t i  for defendants. 

MACRAE, J. T h p e  is, in contemplation of law, no "case settled on 
appeal." And wc might dismiss the appeal for want of a case. Mitchell 
v. Tedder, 107 N.  C., 358. We prefer, however, that the matter should 
be disposed of upon its merits, and will direct that it be remanded, in 
order that the case on appeal may be redrafted, according to the order 
of his Honor below. This is necessary, because the principal point be- 
fore us was an objection to his Honor's charge upon the presumption 
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of law and burden of proof. I n  the statement of the case presented by 
the appellant the exception is stated to the charge of his Honor, setting 
out the language objected to. I n  the exceptions of appellee the whole of 
his Honor's charge is set out. This differs from that portion objected 
to by appellant. We are uncertain whether his Honor intended that 
the charge, as stated by appellant, was to be amended by the addition 
of that stated in  appellee's exception as the judge's charge, or whether 
the amendment was to be inserted in  place of that set out in  the ap- 
pellant's statement. What the presiding judge did instruct the jury 
upon the point in question will, of course, have an important bearing 
upon the determination of the question involved in  the appeal. 

Remanded. 

Cited: McDanliel v.  Scurloclc, 115 N.  C., 297; S .  v. King, 119 N.  C., 
910; Stevens v.  Smathers, 123 N.  C., 499; Gaither v.  Carpenter, 143 
N. C., 241. 

JOHN L. HINTON v. W. P. TYALSTON. 
( 7 )  

Mortgagor am? Mortgagee-Mortgago~ i n  Possesiion-Growing Crops- 
A g r i c u l t u d  Lien-Severance of Crops. 

1. A mortgagee of land is not the owner of the crops growing thereon, and if 
the latter be severed before entry by the mortgagor he cannot recover them 
except by charging them in equiti in a suit between the parties only, 
upon the insolvency of the mortgagor and the inadequacy of the land as 
security. 

2. Where a mortgagor in possession has given a lien upon the crops for ad- 
vances to aid in cultivating them, such lien is superior to that of the 
mortgagee of the land. 

3. Where one in adverse possession of land severs the crops before recovery 
in an action by the owner of the land, the latter cannot assert any legal 
right to the crops, and an application for sequestration, in equity, of such 
crops will not be allowed to the prejudice of an agricultural lienor. 

ACTION, tried at March Term, 1894, of CAMDEN, before Armfield, J., 
and a jury, the object being the recovery of a certain lot of corn in the 
possession of the defendant Walston. The defendant C. Guirkin, trustee, 
was upon hi6 o ~ i n  motion made a party defendant. 

Upon the trial it appeared that one Temple had conveyed the land 
upon which the crops were grown to E. V. Hinton, trustee, to secure a 
debt due to the plaintiff, and had thereafter sold and conveyed the land 
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to the defendant Walston, who, to secure the purchase money, conveyed 
to W. J. Griffin, trustee. I n  August, 1891, E. V. Hinton, trustee, sold 
the land under the power of sale, and conveyed to the plaintiff. Prior 
to the advertisement of the sale under the deed of trust, and while 
Walston was in  possession, the latter executed a chattel mortgage to the 
defendant Guirkin, trustee, to secure a debt due to Guirkin & Co., which 
was for  money advanced for cultivation of the crops raised in the year 

1891, which were included in  the chattel mortgage. .The plain- 
( 8 ) tiff was not a party to the chattel mortgage and had no notice . 

thereof, except from its registration. 
The corn claimed in this action was cuthated and raised upon the 

mortgaged land by Walston, and not by any tenant of his, and was 
growing a t  the time of the sale by Hinton, trustee. Plaintiff brought 
suit for the land to September Term, 1891, and pending the action the 
crops were severed and housed on the land. Judgment was rendered in 
favor of the plaintiff in such action in September, 1892. Immediately 
after the severance of the crops, and while the action for the recovery 
of the land was pending, the plaintiff brought this action of claim and 
delivery for the crops. 

The following issues were submitted : 
"1. I s  the plaintiff $he owner and entitled to the possession of the 

property described in the complaint 1 
"2. What is the value of the property?" 
His  Honor charged the jury that, upon the evidence, they should 

answer "NO" to the issue, "Is the plaintiff the owner and entitled to the 
possession of the property described in the complaint?" To this charge 
the plaintiff excepted and, after verdict and judgment for the defend- 
ant, appealed. 

W. J. Qrif in amd Pruden & Vann for plaintiff. 
Grandy & Aydlett for defendunt. 

SHEPHERD, C. J. Conceding, for the purpose of the argument, that 
the relationship substantially of mortgagor and mortgagee still exists 
between the plaintiff and the defendant Walston, i t  is clear that the 
plaintiff as mortgagee cannot recover the crops which are the subject 
of this controversy. These crops were grown by the mortgagor while in 
possession, and were actually severed before the entry of the mortgagee. 
I n  Rillebrew v. Hines, 104 N. C., 182, i t  was held that the mortgagee 
is not the owner of the growing crops of the mortgagor in possession, 

and that if they are severed before entry the mortgagee cannot 
( 9 ) recover them. It is true that i t  was suggested in the opinion that, 
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as between the parties, the crops, although severed, might, before re- 
removal, be charged in equity upon the insolvency of the mortgagor and 
the inadequacy of the land as security; but it is plain that equity would 
never extend such relief to the prejudice of third persons who have ac- 
quired interests in  the crops, and especially as against one like the de- 
fendant Guirkin, who has not only, it seems, acquired the legal title by 
virtue of his chattel mortgage and actual severance of the crops, but also 
a superior standing in equity, by reason of his having supplied the means 
necessary for  the production of the same. 

So, even independent of the Act of 1889, ch. 476 (which i t  is argued 
applies only to formal agricultural liens), the plaintiff could not invoke 
equitable relief. Carr v. Dail, 114 N.  C., 284. I n  this case, however, 
no equitable relief is asked, and even as against the mortgagor i t  could 
not be granted if prayed for, as there is nothing in  the case to show the 
insolvency of the mortgagor or the inadequacy of the security. 

The plaintiff, then, relying strictly upon his alleged legal rights, could 
not recover as against the mortgagor; a fortiori, he could not recover as 
against the defendant Guirkin. 

On the other hand, if we treat the case as if the relationship of the 
mortgagor and mptgagee had ended, the plaintiff would be equally un- 
fortunate, as it is well settled that when dne i n  the adverse possession 
of land severs the crops before recovery, the owner of the land cannot 
assert any legal claim thereto. Faulcon v. Johnston,- 102 N.  C., 264. 
His  remedy, pending an action of ejectment in case of insolvency, is 
by injunction or the appointment of a receiver, who collects the rents, 
in order that the right to the mesne profits may not be defeated. Kille- 
brew v. Hines, supra. No such interlocutory relief was invoked by 
the plaintiff, and even if granted, i t  would not, for the reasons above 
given, have affected the rights of Guirkin. 

This is a purely legal action, but even if equitable relief had ( 10 ) 
been prayed for, the plainiiff, as we have seen, could not have 
recovered. The conclusion of his Honor, therefore, in  any point of 
view was correct. 

Cited: Credle v. Ayers, 126 N. C., 14. 
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JACOB WOOL v. TOWN O F  EDENTON, 

Ripa,rian Own'er--Duty of Incorpora,ted Towns to Locaste Wharf Line- 
D em a,nd by Ripa,rian 0 w~er--iMa8n dbmus. 

1. Under see. 2751 (1) of The Code, as amended by cc. 17 and 349 of Acts 
of 1893, it is not only the duty of the councilmen of an incorporated town 
to regulate the line on deep water for the purpose of locating entries, 
but also for the purpose of indicating the line along which wharves may 
be built; and it is also incumbent upon a riparian owner to demand the 
location of such line before proceeding to build his wharf. 

2. A petition by a riparian owner to the councilmen of an incorporated town, 
in which he asks that they relocate the line of entry formerly fixed by 
them and that they make a general line on the deep water in front of the 
high land of the town, so designated that each of the owners of the high 
land may know the line so established, is a sufficient dernalzd, and i t  is 
not essential that he should notify the board of his purpose to proceed 
immediately to erect a wharf. 

3. A petition by a riparian owner for a mav~damus to compel the councilmen of 
an incorporated town fronting navigable water to designate the wharf 
line, which alleges his right to have the councilmen to act and their re- 
fusal to discharge their duty in the premises, is sufficient, without an al- 
legation that he had made.an entry or without giving any reason for his 
demand other than that he was a riparian owner. 

4. In such case, the petitioner having shown a clear legal right which he can- 
not exercise until the councilmen perform a duty imposed upon them by 
statute, and which they refuse to perform, mandamus will lie to compel 
performance of such duty. 

( 11 ) MANDAMUS, a t  Spring Term, 1894, of GHOWAN, before Arm- 
field, J., and a jury, i t  being an  action to compel the defendant to 

lay and regulate the deep-water line on Edenton Bay, in front  of the 
plaintiff's high land, the same being located in  the incorporated town of 
Edenton. The  action was f ormerly heard upon complaint and demurrer, 
the lat ter  of which being overruled and the defendant answereing over, 
the cause is  now heard upon the pleadings filed and herewith sent up. 

The  court is  asked to compel the defendant to lay off and regulate 
the  line of deep water on Edenton Bay, an  arm of Albemarle Sound, 
i n  accordance with the prayer of the complaint and with the demand 
of the plaintiff made upon defendant, attached to the complaint and 
marked ('Exhibit A," which demand and refusal of defendant is  ad- 
mitted. The said demand is  i n  the following words: 

To the Board of Councilmen of Eden,ton', N .  C.  
Your petitioner, Jacob Wool, asks of your body to  relocate the line 

of entry fixed by this board a t  i ts  meeting on 6 March, 1888, and locate 
8 
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i t  on deep water in  front of his high land on Blount Street, so that he 
can reach the deep water of Edenton Bay, or Albemarle Sound, in 
front of his land. H e  also asks that your board shall make a general 
line on deep water of said sound and bay in  front of the high land of the 
town of Edenton, so designated that each of the owners of the high 
land may know the line so established. 

his 

JACOB X WOOL. 
mark. 

Witness : W. J. LEARY, SR. 
This 7 March, 1893. 

After the jury was impaneled and the pleadings read, counsel ( 12 ) 
for defendants moved the court to dismiss the action, for that the 
demand marked "A," above set out, was not in accordance with the 
statute (Laws 1893, eh. 17)! the said demand not specially requesting 
the line "to which wharves may be built." 

Plaintiff's counsel insisted- 
1. That this demand was sufficient of itself, both under The Code, sec. 

2751, subsec. 1, and under ch. 17, Laws 1893. 
2. That if the said demand be insufficient in terms, i t  is cured by ch. 

349, Laws 1893. 
3. That, regardless of any notice or demand from the plaintiff, it is 

the duty of the defendant to regulate the line of deep water on Edenton 
Bay fronting the town of Edenton. 

4. That this cause having been heard upon demurrer of the defend- 
ant, and the same being overruled, the trial is now upon the merits 
of the action to determine the facts a t  issue as to the just location of 
said water-line. 

The court, after hearing arguments of counsel, intimated an opinion 
adverse to the plaintiff, whereupon the plaintiff submitted to a nonsuit 
and appealed. 

C. M.  Busbee and G~andy & Aydlett for plainttiff. 
W ,  M. Bond and Pruden $ V a m  for defendant. 

AVERY, J. The second paragraph of subsec. 1, Code, 2751, amended 
by cc. 17 and 349, Laws 1893, is as follows: "And when any such entry + 

(of land in front of a riparian proprietor on navigable water and ex- 
tending to the deep-water line) shall be made in front of the land in 
any incorporated town, the town corporation shall regulate the line on 
deep water to which wharves may be built: Provided, that this 
act shall not affect existing entries, existing rights, or pending ( 13 ) 

9 
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suits." Prior to the passage of the two amendatory acts in 1893, it 
had been held that, until it appeared affirmatively that the authorities 
of an  incorporated town situated upon navigable water had marked out 
the line of deep water, the Secretary of State might refuse to issue a 
grant, under the provisions of The Code, sec. 2751, to the riparian owner 
of the land covered by water and extending out to the channel on his 
front. Wool v. Baunders, 108 N. C., 729. Under the law now in force 
i t  is made the duty of the authorities of the incorporated town, "when 
any such entry is madc," not in terms to fix the line of deep wate~. to 
which entries may extend, but to "regulate the line of deep water to 
which wharves may be built." 

The plaintiff Wool has, and had beforc he made an entry, a qualified 
property in the land covered by water and extending on his front out 
to the line where it became navigable. Bond v. Wool, 107 N. C., 139; 
Zimmerman v. Robinson,, 114 N. C., 39. I t  was formerly the duty of 
the councilmen to regulate the line on decp water for the purpose of 
locating entries. The duty of locating still subsists, but i t  is now 
enjoined for the purpose of indicating the line along which wharves 
may be built. The Legislature has the power, through the authori- 
ties of a town as agents, to regulate in a reasonable manner the loca- 
tion of the navigable water, whether to mark the boundary of entries 
or the points for building wharves (Bond v. Wool, supra), and the 
plaintiff would have had the right to build a wharf on the deep water 
in his front if the Legislature had conferred no such power of regu- 
lation, or if his land had been situated outside of an  incorporated town. 
Bond v. Wool, supra. The law as amended makes it now his duty 
to demand the location of the line on which he may build a wharf 
in  front of the town of Edenton before proceeding to build, just as 
the provision of the section cited from The Code made the location of 
that line necessary, in order to subject the land to entry. The plain- 

tiff, as a riparian owner, could not build a wharf and avail him- 
( 1 4  ) self of the benefit of his qualified property, except subject to the 

regulations prescribed by the Legislature, and therefore i t  bc- 
came necessary that he should demand that the line be designated. 

On 7 March, 1893, the plaintiff submitted this demand in  the shape 
of a respectful petition, and alleges in his complaint that the town re- 
fused to act upon it. H e  likewise avers that i t  is the duty of defendants 
to regulate the line of deep water, and that they have attempted, but 
failed, to so locate i t  that he may be able "to enjoy the use of his riparian 
rights." H e  prays that defendants be compelled "to locate the line of 
deep water in  front of his said property." 

It is  true that in  the second paragraph of the complaint he alleges that 
he has the right to make entry of the land on his front;  but he would 

10 
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have.been entitled to any relief that the facts warranted him in de- 
manding, without making the formal prayer referred to. Having al- 
leged his right to have the councilmen act, and their refusal to discharge 
the duty imposed by law, i t  was not material whether he incorporated 
in  his complaint the fact that he had made an entry or gave no explicit 
reason therein for making the demand, other than that he was a riparian 
owner. The courts are presumed to know that the refusal to act deprived 
him of the use of his property for  a most important purpose. 

But  it is insisted, in effect, that if the   la in tiff has alleged in  the com- 
plaint that he made the proper demand, the proof does not sustain the 
allegation. I n  his petition he asks for two things. First, that the board 
relocate the line of entry fixed by them on a former occasion; second, 
that the town shall "make a general line on the deep water of said sound 
.and bay in  front of the high land of the town of Edenton, so designated 
that each of the owners of the high land may know the line so estab- 
lished." I t  was not essential that he should notify the board of 
his purpose to proceed immediately to erect a wharf. They mere ( 15 ) 
presumed to know that it was his right to build it, and their duty, 
on demand, to indicate to him where he should build. 

When this case was before us at  the Fall  Term, 1893 (113 N. C., 33), 
1 we were not advertent to the fact that the law had been amended; but 

the amended act leaves the same duty incumbent on the defendants, 
I 

though i t  declares that it shall be done to attain a different end, and 
since the plaintiff shows that they still owe that duty to him, and have 
refused, on demand, to discharge it, i t  i s  manifest that mandamus will 
lie to compel compliance with the statute by designating the deep-water 
line on which the plaintiff may build a wharf, just as under sec. 2751 
the defendants could have been made to locate the outer line of an entry. 
113 N. C., 35; Koonce v. Commissioners, 106 N. C., 192. 

The plaintiff has a clear legal right which he cannot exercise until 
the defendants perform a positive duty imposed upon them by statute, 
and which they have refused to discharge. There being no other ade- 
quate remedy, mandamus lies. State v. Justices, 24 N. C., 430. 

The-judgment of nonsuit must be set aside and 
New trial. 

Cited: Wool u. Eden~ton, 117 N. C., 2 ;  A. v. I 'w i fo~d,  136 N. C., 607. 
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Petition to .Rehear. 

Where, upon a petition to rehear a case decided in this Court, it does not ap- 
pear that the decision was hastily made or that any material point of 
fact or law or any direct authority was overlooked, the rehearing will be 
refused. 

( 16 ) PETITION to rehear the case between the same parties decided 
a t  February Term, 1894, and reported in 114 N. C., p. 8.. 

W .  J.  Griftin for petitioner. 
Battle & Mordecai and W .  D. Pruden for defendant. 

PER CURIAM. This is a petition to rehear a case in which the opinion 
was filed last term, 114 N. C., 8. 1t does not appear that i t  was decided 
hastily, nor that any material point of fact or law, or any direct au- 
thority, was overlooked. The petition must, therefore, be dismissed. 
Hudson v. Jordam, 110 N. C., 250, and cases cited in  Clark's Code 
(2 Ed.), 712. 

Petition dismissed. 

Cited: Weisel v. Cobb, 122 N.  C., 70; Hodgin v. Bank, 125 N. C., 
503, 511. 

W. H. BRAY v. W. E. CARTER ET AL. 

Ag~icultural Lien-Husband and Wife-Crops Made by Husband on 
Wife's Land not Subject to Mortgage by Husband Without His Wife's 
Iinowkedge or Co.nsenlt. 

Where a wife has not leased her land to her husband or given him any pro- 
prietary use or interest therein, a chattel mortgage conveying the crops 
grown on such land, given by the husband without the knowledge or con- 
sent of the wife, for supplies furnished the husband in cultivating the 
crops, gives the mortgagee no right to recover such crops. 

ACTION tried at Spring Term, 1894, of CURRI&CE, before Armfield, 
J., and a jury, begun before a justice of the peace for Currituck, to re- 
cover a lot of corn, claimed under a chattel mortgage executed by the 
husband alone. 

12 
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Grandy & Aydlett for plainiif. 
W .  J .  Gri,fin\ for def endants. 

SHEPHERD, C. 8. This is an action in the nature of replevin to recover 
a crop of corn cultivated on the land of the feme defendant. The plain- 
tiff claims under a chattel mortgage executed by her husband, but there 
is no evidence tending to show that she knew of or assented to the exe- 
cution of the said mortgage, or that she had leased her land to her hus- 
band, or had given him any proprietary use or interest in the same. The 
case is, therefore, clearly within the principles laid down in Wells v. 
Batts, 112 N.  C., 283, and Branch v. Ward, 114 N. C., 148, and i t  was 
error in holding that the plaintiff was entitled to recover any part of 
the crop. 

New trial. 

Cited: Thompson c. Coats, 174 N. C., 198; Guano v. Colwell, 177 
N. C.,  220. 

W. S. LOWE ET AL V. UNITED STATES MUTUAL ACCIDEKT 
ASSOCIATION. 

Practice-Refusal of Motion to Dismiss Action not Appealable-Con- 
tract-Insurance Policy. 

1. No appeal lies from the refusal of a motion to dismiss an action. 
2. A stipulation in a policy of insurance that no suit to recover any sum 

thereunder should he maintained unless brought within one year from the 
time of the alleged loss is valid and enforcible, being a contract not in 
contravention of the statute prescribing the time within which actions 
may be brought. 

APPEAL a t  Spring Term, 1894, of CHOWAN, from Armfield, J., ( 19 ) 
for refusal of motion to dismiss. 

The facts necessary to an understanding of the decision appear in  the 
opinion of Associate Justice Avery. 

Pruden & Vann for plaintiff. 
J .  8. Manning for defendant. 

AVERY, J. It has been repeatedly held by this Court that while an 
appeal lies from an order dismissing an action, a refusal to dismiss does 
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Lows v. ACCIDENT ASSOCIATION. 

not "determine the suit or prevent a judgment from which an  appeal 
may be taken," and is not reviewable in  the appellate court without 
further proceedings in the cause. P l u m m o m  v. I m p r o v e m e n t  Co., 108 
N. C., 614, and other cases cited in  Clark's Code, pp. 559 and 560. But 
as we can see that the ends of justice may be subserved in this particular 
case by passing upon the main question involved in the controversy, we 
have concluded that i t  is proper to do so. 

The stipulation in the policy which gave rise to the action in M u s e  v. 
I m u r a n c e t  Co., 108 N. C., 240, was that "no suit or action against this 

.corporation for  the recovery of any claim by virtue of this policy shall 
be sustainable, etc., unless such suit or action be commenced within 
twelve months next after the loss shall occur." The condition of the 
policy sued on is that "no suit or proceeding in  law or equity shall be 
brought or arbitration required to recover any sum, unless the same is 
commenced within one year from the time of the alleged accidental in- 
jury." Tn MUSP'S case it was held that the word month must be con- 
strued to mean a calendar month, and, therefore, that twelve months was 
the same as one year. I t  would follow that the stipulation in  our case 
fixes precisely the same limit as was prescribed in  Muse's case, and is 
not, therefore, an agreement in  contravention of the statute. The fourth 

condition of the policy, the material portion of which we have 
( 20 ) quoted, being, as was declared in  Nusds case, a contract, and not 

a statute of limitation, and if it is not illegal, because contrary 
to some principle of the statute or common law, it must be valid and en- 
forcible. We see no force i n  the suggestion that the statute does not 
apply to a "person licensed to do'' accident insurance business, as well 
as to issue policies upon lives or to cover losses by fire. Conceding that 
it applies to all persons engaged in  taking risks of either kind, the terms 
of the policy sued upon prescribe the same limit as that fixed in  the law, 
and is therefore, for the reason we have stated, valid. The "accidental 
injury" (the drowning of the insured) occurred 28 September, 1889, 
and the first action was instituted by issuing summons, dated 3 October, 
1889. Judgment of nonsuit was entered on 20 April, 1892, at  the Spring 
Term, 1892. This action began by summons issued 26 April, 1893, more 
than twelve months after the judgment of nonsuit, from which there 
was no appeal, was rendered, and more than three years from the time 
of the accidental injury, on 28 September, 1889. I n  the absence of any 
proof tending to show a waiver of the benefit of this stipulation on the 
part of the defendant company, we must hold that i t  is binding upon the 
plaintiffs, and operates to defeat the action, not as a statute of limita- 
tion, but as a reasonable agreement insisted on by the defendant, in or- 
der to avoid the danger incident to making defense after the lapse of a 
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long  t ime  intervening between the  loss o r  i n j u r y  a n d  t h e  inst i tut ion of 
sui t .  T h e  appea l  i s  premature.  

Appeal. dismissed. 

Cited: Whitaker v. Dum, 122 N.  C., 1 0 4 ;  Gerringer v. Ins. Co., 133  
N.  C., 414;  Nodbin, v. Ins. Co., 1 5 1  N.  C., 45; Heilig v. I m .  Co., 152 
N. C., 360;  Holly v. Assurance Co., 170  N .  C., 5 ; Faulk v. Mystic Circle, 
171 N.  C., 302;  Williams v. Bailey, 177 N.  C., 40. 

( 2 1  > 
C. DELAFIELD ET AL. v. LEWIS MERCER CONSTRUCTION COMPANY. 

Superior Court-Duration of Term-Term Ends When Judge Leaves 
the Benlch. 

1. The term of a Superior Court does not extend to the end of the period 
allotted to i t  by law, but only "until the business is dieposed of." 

2. There can be 110 session of a court without a judge; hence, when the 
judge leaves the bench for the term, although no notice is given of the 
final adjournment, or i t  is ordered to expire by limitation, the term ends 
and the judge cannot hear any matters out of the courthouse, except by 
consent, unless i t  is 'khambers" business. 

3. Sec. 22 of Art. I V  of the Constitntioii, requiring the murts to be always 
open, must be construed in connection with see. 11 of the same article, 
and does not apply to the terms of courts and matters connected there- 
with. 

4. The time within which notice of appeal or case on appeal is to be served 
must be computed from the actual adjournment of the court, i.e., the time 
when the judge leaves the bench, and not from the constructive expira- 
tion of the term. 

5. When there is no case on appeal legally before this Court, the appellee is 
not entitled to dismiss the case, but the judgment below will be affirmed 
in the absence of error in the record proper. 

APPEAL f r o m  Graves, J., a t  S p r i n g  Term, 1894, of CRAVEN. 
T h e  appellees except here  f o r  t h a t  t h e  appellants' statement of case 

on  appeal  was no t  served on  them wi th in  t h e  t ime required by  law. T h e  
facts  found  by  t h e  court  below a r e :  "That  a t  M a y  T e r m  of said court, 
a t  which judgment  of confirmation of a sale of defendant's property was 
rendered, a n d  f r o m  which the appeal  was taken, on Fr iday ,  8 June ,  
1894, about  noon, a l l  the business before said court  having then been 
disposed of, the  judge left t h e  bench a n d  stated t o  the  sheriff tha t  he  
need not  fo rmal ly  ad journ  the  court, bu t  le t  i t  expire by  law, and  t h e  
judge of said court  signed the  record of said t e r m  and  lef t  said county 
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( 22 ) and the judicial district in which said county is situated, on 
said 8 June, 1894. 

"That on 19 June, 1894, the appellants presented the case op appeal 
to the attorneys for appellees, who informed appellants' attorneys that 
the time of service thereof had expired the day before, and that attorneys 
for appellees indorsed thereon the following, as appears from the origi- 
nal:  'Service of this case on appeal accepted this 19 June, 1894, ex- 
pressly reserving the right to except to the time of service thereof, our 
contention being that the same is not in time, as required by law.' " 

0. H.  Guion and W .  W .  Clark for plaintifis. 
W .  D. McIver for Chattanooga Foundry and Pipe Works. 
Iredell Meares and C. R. Thomas for other defendants. 

CLARK, J. There was once, to some extent, an idea prevalent that the 
term of a court extended to the last Saturday of the one, two, or three 
weeks for which it might be held, although the judge might have left. 
This idea of a court in  session without a judge is not warranted by law. 
Equally by The Code, see. 910, and by the amendatory Act of 1885, 
ch. 180, i t  is provided that the court shall be held "and continue in 
session" for each county for one week or more (as is there specified), 
"unless the business is sooner disposed of." Thus the session or term 
is  not for the week or weeks specified, but only "until the business is 
disposed of." While this makes it the judge's duty to continue the ses- 
sion the full time allotted, unless all the business is transacted, yet, when 
he leaves the session or term is at an end, for no more business can be 
"disposed of.), He  cannot hear matters of either a civil or criminal 
nature out of the courthouse, except by consent, unless it is "chambers" 

business and not "term" business. The Constitution, Art. IT, 
( 23 ) see. 22, requiring the courts to be always open, must be con- 

strued in  connection with see. 11 of the same article, and does not 
apply to the terms of courts and matters connected therewith. McAdoo 
v. Berzbow, 63 N.  C., 461. 

I n  Boley v. Blank, 92 N.  C., 476, and Branch v. Walker, ib., 87, 
this idea of a "constructi~e'~ term of the court till the end of the week, 
or two weeks, was negatived, and i t  was pointed out that the court was 
actually adjourned when the judge left for the term, and the evils were 
referred to which would result from recognizing as valid the filing of 
any pleading or anything else done after the judge left. I n  that case, 
as in this, his Honor had directed that the court ('should remain open 
and expire by limitation," under the mistaken impression that the court 
could be constructively open after he had left. The judge, when he 
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leaves the bench for the term, should cause due notice to be given by the 
crier of the final adjournment. This is regular and orderly, and will 
give notice to any having undisposed business to be brought to the at- 
tention of the court. But  should the judge omit to do this, or even 
mistakenly direct, as in above cases, that the court should remain open 
till "the term expire by limitation," still there is  an actual adjournment 
when he leaves the bench for the term. There is no court when there is 
no judge to hold it, and there can be no constructive session after h e  
has left. Hence, in  all the cases since, as to the time within which notice 
of appeal or case on appeal is to be served, the time has been computed 
from the actual adjournment, meaning the time when the judge left 
the court, and not the ~onstructive expiration of the term which had been 
negatived. Turrentine v. Railroad, 92 N.  C., 642; Walker v. Scott, 104 
N. C., 481. 

I n  the latest case, Rosenthal v. Roberson, 114 N. C., 594, it is ex- 
pressly held that ('the time allowed, whether by statute or consent, for 
service of the case on appeal is to be counted not from the last 
day of the two weeks during which the court could have been ( 24 ) 
held, but is to be computed from the day of the actual adjourn- . 

ment." I n  the present case the judge left the county and district on 8 
June, and the case on appeal was not served till 19 June. This was 
more than the statutory time of "ten days from entry of appeal taken," 
such appeal having been taken during the term. There must be some 
time prescribed and observed, a delay beyond which to serve the case on 
appeal will forfeit the right to do so. The Legislature has extended that 
time to ten days. The appellant not having served his case on appeal 
within that time, there is no case on appeal legally before us. This does 
not entitle the appellee to dismiss the case, but there being no errors in 
the record proper, we will affirm the judgment. C u m m i ~ g  v. Huffman, 
113 N. C., 267. 

I t  is not improper to add that if the "case" were properly before us, 
there are no merits in the appeal. The judge finds as a fact that the 
property sold for a full and fair  price. As to the averments in affidavits 
of the interest of the commissioner in the purchase, the objection was 
overruled by the judge, and the appellant did not ask that the facts be 
found. MilhGer v. BaLley, 106 N.  C., 433. 

Affirmed. 

Cited: Himtom v. In&. CO., 116 N.  C., 25; Whitehead v. Hale, 118 
N .  C., 604; Ferrebl v. Hales, 119 N. C., 211; Guano Co. v. Hicks, 120 
N.  C., 29; Barnes v. R.  R., 121 N.  C., 506; Mecke v. Mineral Co., 122 
N. C., 796; McCown, ex parte, 139 N.  C., 124; Burger v. Alley, 167 
N. C., 363; May v. Ins. Co., 172 N. C., 796; Cogbum v. Henson, 179 
N. C., 632. 
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ULMAN, BOYKIN & CO. v. U. S. MACE AND ELLA R. MACE. 

Contract of Married Woman-Suit to Charge Separate Estate of Mar- 
ried Woman-Practice. 

In a suit to charge the separate estate of a married woman with her contract 
it is necessary that the complaint shall specifically set out and describe 
the property sought to be charged. 

( 25 ) APPEAL from G~aves, J., Spring Term, 1894, of CRAVEN. 
Judgment by default having already been entered against the 

defendant U. 8. Mace, the action was heard as to the defendant Ella R. 
Mace only. 

The plaintiffs, a t  the preceding term of court, having been allowed 
to amend their complaint as to the defendant Ella R. Mace, filed the 
following amendments to said complaint, which alone are material, and 
present the points involved in the demurrer: 

((1. That, as the plaintiffs are advised, informed and believe, the con- 
tracts for the goods, wares and merchandise set out in  articles 1 and 2 
of the complaint and in  the invoices or accounts attached to said com- 
plaint as a part  thereof were made by the defendant Ella R. Mace, with 
the written consent of her husband, said defendant U. S. Mace; that said 
Ella R. Mace has a separate estate, real or personal, and said contracts 
inured to her benefit, and were for the benefit of said estate. That 
said U. S. Mace and Ella R. Mace are husband and wife, but that a t  
the time said goods were sold and delivered to them, as the plaintiffs 
are informed, advised and believe, the said U. S. Mace and Ella R. Mace 
were trading and doing business in the city of New Bern, N. C., under 
the firm name and style of Mace & Co., and that said goods were sold 
to Mace & Go., and delivered to said Mace & Go., at  said city, upon the 
written orders of said Mace & Go., signed by U. S. Mace for Mace & 
Go., in  the firm name, as plaintiffs believe and allege, and that such 
written orders and letters for said goods constitute in  law a valid con- 
tract, binding on the defendant Ella R. Mace, though a married woman, 
the same being made with the full consent of her said husband in  writ- 
ing, and inuring to the benefit of her separate estate, as aforesaid. That 
as plaintiffs are advised, informed and believe, the said written orders 
and letters for the said goods were written by and are in  the handwrit- 

ing of U. S. Mace, the husband of the said Ella R. Mace. 
( 26 ) "2. That, as plaintiffs are advised, informed and believe, 

U. S. Mace is insolvent, while Ella R. Mace is solvent, and that 
said Ella R. Mace was the solvent member of the firm of Mace & Co. 

18 
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at the time the goods were purchased by said firm from plaintiffs, and 
plaintiffs relied upon her solvency, and look to all members of said firm 
as responsible for the indebtedness." 

Wherefore, plaintiffs demand judgment that they do recover of said 
defendant Ella R. Mace the sum of $454.06 and their costs of suit, to 
be levied and collected of her separate estate, and for such other relief 
as they may be entitled to in law and equity. 

Counsel for defendant Ella R. Mace demurred ore teluus to the com- 
plaint as amended, for that it did not state facts sufficient to constitute 
a cause of action, in  that i t  failed to describe or set out with sufficient 
definiteness the separate estate of the feme covert. On motion of plain- 
tiffs' counsel he was permitted to amend the complaint by striking out 
the words "real and," so that the same should read, "That the defendant 
Ella R. Mace has a separate personal estate." Defendant demurred ore 
tenus to the complaint as furthes amended, for the same cause as stated. 
Demurrer overruled. Defendant excepted. 

Issues were submitted to the jury, and upon verdict for plaintiffs 
judgment was rendered "that the plaintiffs do recover of the de- 
fendant Ella R. Mace the sum of $113.50, with interest from ( 27 ) 
maturity, 1 August, 1891, until paid, and the costs of this action 
to be taxed by the clerk, to be levied and collected of the separate per- 
sonal estate of the defendant Ella R. Mace, and that execution issue 
accordingly." 

C. R. Thomas for plaintiffs. 
0 .  H. Guion fo r  clefendud. 

PER CURIAM: His Honor was probably unaware of the unreported 
case of Jones v. Craigmiles, 114 N. C., 613, in which i t  was held that 
the property should be described. 

Reversed. 

Cited: Baaemore v. .Mountain, 126 N. C., 317. 
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HALE BROTHERS v. B. F. WHITEHEAD. 

App~aisers of IIonzestead-Qualification as Jurors. 

There is no requirement that appraisers to allot the homestead shall have the 
qualification of being freeholders, as is the case with extraordinary or 
tales jurors, but simply that they shall be "qualified to act as jurors," 
i.e., as ordinary or regular jurors. (Sec. 502 of The Code). 

APPEAL from the return of appraisers who laid off the homestead of 
the defendant, heard before Graves, J., and a jury, at March Term, 
1894, of HALIEAX. 

The following issues were submitted to the jury: 
"1. Did appraisers allot to defendant, as his homestead, land of less 

value than one thousand dollars ? 
"2. Was the appraiser L. M. Alston a freeholder? 
"3. Was the appraiser L. M. Alston excepted to before he was sworn?" 
The jury answered the first issue "No," the second "No," and the 

third "Yes." 
Thereupon the defendant asked judgment upon the verdict that the 

return of the appraisers be set aside because no proper homestead had 
been allotted him according to law, i n  this, that the appraiser L. M. 
Alston was not a freeholder and a proper person to act as such appraiser. 
The motion was refused and, after judgment for plaintiff, defendant 
appealed. 

Thomas iV. Hill for plaintifs. 
Day & Harrison, for defendant. 

CLARK, J. The appraisers to allot the homestead are required by The 
Code, sec. 502, to be discreet persons, "qualified to act as jurors." The 

plain import of this language is that they shall 'have the quali- 
( 29 ) fications of regular jurors. These are not required to be free- 

holders. Tales jurors are required by The Code, see. 405, to be 
taken from bystanders qualified to gerve as jurors, and by The Code, 
see. 1733, such tales jurors are further required to be freeholders, and 
must not have served on the jury within that court within two years. 
This shows that these extraordinary jurors must not only be "qualified 
to serve as jurors," but must have the additional qualifications of being 
freeholders and of non-service in same capacity for two years. State v. 
Whitley, 88 N .  C., 691. The reason of this was to prevent professional 
jurors who might be "qualified to act as jurors" from monopolizing the 
jury box. Neither the reason nor the letter of the law applies to ap- 
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praisers, who need not be summoned hastily, nor usually from a crowd 
of bystanders. There is no requirement that they shall have the quali- 
fication of being freeholders, as is the case with extraordinary or tales 

- 
jnrors, but simply that they shall be "qualified to act as jurors," i e . ,  as 
ordinary or regular jurors. 

No error. 

M. M. BARBER ET BL. V. E. WADSWORTH ET AL. 

Mortgage  Sa,Ze-Pzcrclzasev-U~arecorded Release  by  Mortgagee-Notice.  

The purchasers of land a t  a sale made in pursuance of a mortgage, without 
notice of an unrecorded release of the timber rights in the land, obtained 
a good title, and the fact that one of the purchasers subsequently, before 
taking the deed, had notice of the unrecorded release, could not affect his 
rights acquired by virtue of the purchase at  the mortgage sale. 

ACTION, heard by consent of all parties, before B r y a n ,  J., at ( 30 ) 
chambers, in  NEW BEEN, N. C., on a case agreed as follows: 
"1. That  R. A. Russell was the owner of the land hereinafter de- 

scribed, and on 1 November, 1884, executed a mortgage deed thereon 
to Susan J. Dudley, which was on 7 November, 1884, duly recorded in 
the office of the Register of Deeds of Craven County, i n  Book No. 89, 
pages 42, 43 and 44, to which reference is hereby made for a full de- 
scription of the land therein conveyed. 

"2. That on 23 April, 1888, for value received, the said Susan J. 
Dudley, mortgagee, executed in  writing, under seal, a full release of all 
the timber upon said land to the said R. A. Russell, mortgagor, this 
release never having been recorded. 

"3. That on the said 23 April, 1888, R. A. Russell sold and conveyed 
the timber on said land to P. M. Barber, the testator of plaintiff, by 
deed, duly recorded on 5 May, 1888, i n  the office of the Register of 
Deeds of Craven County, in Book No. 98, page 110, to which reference 
is made for a full description of said conveyance and the timber therein 
conveyed. The purchase of said timber having been made by said 
Barber after the release referred to in the article 2 hereof had been 
executed and deliverd to him. 

"4. That Susan J. Dudley, mortgagee, as above referred to, died on the 
---- day of --------------, 1892, leaving a last will and testament, 
under which W. C-. Brinson was duly appointed executor, qualified and 
entered upon the discharge of his duties as such. And-under a power of 
sale contained in  the mortgage from said R. 'A.  Russell to Susan J. 
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Dudley he sold the land and timber thereon, as described in  said mort- 
gage, at public, auction, at the courthouse door in Craven County, as 

prescribed by the terms of said power, announcing at such sale 
( 31 ) that the land described in said mortgage was free of incumbrance, 

and the timber p&ssed therewith, as he could find no release on 
record in  the Register of Deeds' office of Craven County. At  said sale 
the defendant Enoch Wadsworth became the purchaser, and thereafter 
procured the defendant J. W. Stewart to join him in said purchase, 
said W. G. Brinson, executor, executing the deed therefor to the defend- 
ants Wadsworth and Stewart on 5 April, 1894, said .deed being recorded 
in the office of the Register of Deeds of Craven County, in  Book No. 
114, pages 118 and 119, to which reference is made for a full descrip- 
tion of said land. 

" 5 .  That prior to the sale by the executor Brinson, the defendant 
Wadsworth, in contemplation of the purchase of said property, inquired 
of the mortgagor, R. A. Russell, if any release had been executed to him 
by the mortgagee of the timber on said lands, and was told by said 
mortgagor that he could not recollect whether a release had been executed 
or not; that the mortgagee had promised to release the timber at the 
time of his sale to P. M. Barber, but he did not know whether or not i t  
had been actually executed. 

"6. That shortly following said sale, and prior to the payment of the 
purchase money by the purchasers, the defendants, and before the exe- 
cution of the deed therefor, an attorney of plaintiff, hearing of said 
sale, sought the defendant Wadsworth and notified him of the existence 
of the release aforementioned, and exhibited the same to him for his 
inspection. After which said Wadsworth and his co-grantee consum- 
mated said purchase, and .caused the deed to be executed to them as 
aforesaid. 

"7. That the defendant Stewart made no inquiry of the debtor or any 
other person as to the status or title of said property. 

"8. That P. M. Barber is dead, leaving a last will and testament, 
under which the plaintiffs are the duly qualified executors, and in whom 

the title, if any, to the timber above described is vested. 
( 32 ) "If, upon the foregoing facts, the court is of the opinion that 

the title to the timber described did not pass to the defendants 
under the mortgage sale, as aforesaid, then shall judgment be rendered, 
declaring the plaintiffs the owners thereof; otherwise, for the defend- 
ants." 

His Honor adjudged as follows : 
"That the plaiptiffs are the owners of the timber described in  the case 

agreed, and that they recover the possession thereof from the defend- 
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ants. I t  is further ordered and adjudged that a writ of possession issue 
to put the plaintiffs in possessio~ of said timber, and that the plaintiffs 
recover of the defendants the costs of this action, to be taxed by the 
clerk." Defendants appealed. 

0.  H. Gui0.n for plaimtifs. 
W.  W.  Clark for defendants. 

CLARE, J.  The mortgage to Susan J. Dudley having been recorded,. the 
purchaser of the property or any part  thereof from the mortgagor or his 
grantee took the same subject to the mortgage. Had  the mortgage debt 
been paid, this would have discharged the mortgage by its terms; but 
there has been no payment in this  case. The mortgage could, therefore, 
only have been released so as to affect purchasers a t  a sale under the 
mortgage by a cancellation on the margin of the registration thereof 
(The Code, sec. 1271), or by a reconveyance of the mortgaged property 
dulv recorded. Neither was done. The defendants purchased at  the 
sali  under the mortgage, without notice of any unrecorded release of - - ,  

the timber right by the mortgagee, and, of course, got a good title. That 
one of the purchasers subsequently, before taking the deed, had notice 
of an unrecorded release, executed by the mortgagee, as to the timber 
right, could not affect his rights acquired by virtue of the purchase at 
the mortgage sale. Indeed, had both the defendants had notice of the 
unrecorded-release, even before the mortgage sale and their pur- 
chase thereunder, no notice, however full, would have supplied ( 33 ) 
the failure to record the release. Quinnerly v. Quinnerly, 114 
N. C., 145. 

I n  the latter case the unregistered conveyance was not merely, as 
here, a release of a part  interest in  the property, but a first mortgage 
on the whole property, and i t  was held, citing the authorities, that the 
second mortgagee, who first recorded his mortgage, obtained priority, 
though he had the fullest notice of the unregistered first mortgage. And 
this is independent of ch. 147, Acts 1885, which, copying the identical 
words of The Code, sec. 1271, makes, by its very terms, the unrecorded 
release by the mortgagee of 23 April, 1888, of no validity as against the 
registered conveyance to the defendant purchasers under the mortgage 
sale. Upon the case agreed, judgment should have been entered in 
favor of the defendants. 

Reversed. 

Cited: Hooker v. Nichols, 116 N. C., 161; Ford v. Green, 121 N. C., 
76; Pattersorz v. Mills, ib., 267; Blalock v. Strain, 122 X. C., 286; 
Piano Co. v. Spruill, 150 N. C., 569. 
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W. A. JOHNSON v. PETER WILLIAMS 

Justice of t h e  Peace-Jurisdict;on. 

Where two actions were brought before a justice of the peace, not to enforce 
a contract by recovering judgment for an ascertained amount of indebted- 
ness, but for the recovery in claim and delivery proceedings of the pos- 
session of distinct articles of property, to wit, corn of the value of $35 
made upon certain lands in the first, and cotton and fodder raised thereon 
of the value of $15 in the second action, the court of the justice of the 
peace had jurisdiction, under the principle laid down in Bell v. Howertore, 
111 N. C., 69, this not being a case of "splitting up" the items of indebted- 
ness for the purpose of giving jurisdiction. 

34 ) ACTION, the consolidation of two suits brought by plaintiff 
against defendant on 8 November, 1892, before J. P. Leach, 

justice of the peace in Warren County, one demand having been made by 
the plaintiff upon the defendant for the property embraced in both suits; 
and upon the trial before said justice the defendant put in no defense, 
and the plaintiff recovered judgment in  both suits for the property de- 
scribed in the summons in  the suits. Prom these judgments the defendant 
appealed to the Superior Court of Warren County, and in the Superior 
Court the two actions as begun before the justice of the peace were, by 

consent of all parties, consolidated. 
( 35 ) From his Honor's ruling dismissing said action for want of 

jurisdiction in the justice of the peace the plaintiff appealed. 

Thomas W.  Hawkins for plaintif. 
Walter A. Monltgomery f o ~  defendant. 

BVERY, J. The two actions were brought before the justice of the peace, 
not to enforce a contract by recovering judgment for an ascertained 
amount of indebtedness, but for the recovery of the possession of dis- 
tinct articles of property, to wit, corn of the value of $35 made upon 
certain land, in  the first, and cotton and fodder raised thereon, of the 
value of $15, in the second action. The court of the justice unques- 
tionably had jurisdiction, under the principle laid down in  Bell v. 
Howe~ton, 111 N. C., 69. This is not one! of the cases where an attempt 
has been made to give jurisdiction by "splitting up" the items of in- 
debtedness due on a single contract so as to bring the amount demanded 
in each action within the constitutional l ipit .  The ruling of the court 
below sustaining the conclusion 'of the referee that the magistrate's 
court had no jurisdiction is, therefore, reversed, and the cause will 
stand for hearing upon the report of the referee. 

Reversed. 
24 
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W. M. WATSON, RECEIVER, ETC., V.  A. R. HOLTON ET AL. 
( 36 ) 

Gu8a8rdian,, Investment by-Surety on, Borrower's Bond. 

1. The policy of see. 1592 of The Code is to require an investment by a guard- 
ian to be secured by the bond or note of some person in addition to the 
borrower. 

2. Where a guardian lent his ward's money to one member of a firm for the 
private purposes of the latter, taking his bond, with the borrower's part- 
ner as surety, both of whom were solvent at the time, but afterwards 
became insolvent, the guardian is not liable for the loss, for, "in addition 
to the borrower," there was a person responsible for the loan who might 
have remained solvent, despite the insolvency of his partner, the bor- 
rower. 

APPEAL from Graves, J., at the Spring Term, 1894, of CRAVEN, said 
action being heard upon the following facts agreed, which constitute 
the case on appeal : 

"That the defendant, A. R. Holton, as guardian of said infants, at the 
time of the execution of the bond described in  the complaint, executed 
by L, H. Spier and Samuel Quinnerly, had in  his hands money belong- 
ing to said infants for investment, as required by law. 

"That as such guardian he did lend to said L. H.  Spier, for his own 
private purposes, the sum of $500, and for the same took the said bond 
executed by said L. H. Spier and Samuel Quinnerly as surety. 

"That a t  the time he made said loan and took said bond the said L. H. 
Spier and Samuel Quinnerly, the surety on said bond, were both solvent 
and reputed to have a large amount of property, and were believed by 
said guardian and the community in which they lived to be men of large 
means and perfectly solvent. 

"That said guardian, relying on the said reputation and stand- ( 37 ) 
ing of said L. H. Spier and Samuel Quinnerly, and in good faith, 
made said loan, had said bond executed to him for same. 

('That at  the time of said loan and the execution of said bond as 
aforesaid the said L. H .  Spier and Samuel Quinnerly were partners 
in trade, carrying on a merchandise business in  Snow Hill, Greene 
County, N. C. 

"That said L. H. Spier and Samuel Quinnerly had much and valuable 
property other than the property which they had as such co-partners, 
and which was their individual property a t  the time of making said 
loan and execution of said bond as aforesaid. 

"That thereafter, and before the commencement of this action, the 
said Samuel Quinnerly and L. H. Spier became insolvent. 
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"That said guardian tried to collect the said bond, but has been unable 
to do so." 

Upon the foregoing facts his Honor adjudged that the defendant go 
without day, etc., and plaintiff appealed. 

0. H. Guion for pl~~intiff. 
No counsel cont~a. 

BURWELL, J. I t  is charged against the defendant that he loaned out 
his ward's money upon bond without sufficient security, contrary to the 
provisions of section 1592 of The Code. I n  Boyette v. Hurst, 54 N. C., 
166, it is said that the policy of this statute "is to require the investment 
to be secured by the bond or note of some person i n  addition to the bor- 
rower." Hence i t  was there decided that a note signed by a firm as a 
principal debtor, and one of the members of it as surety, did not fill the 
requirement of the law, for in such case the surety was one of the bor- 
rowers. No person "in addition to the borrower" had become respon- 
sible for the payment of the note. I f  the firm, the borrower, became 
insolvent, the pretended surety also became insolvent. This sound 

principle does not fit our case, for here there is a person "in ad- 
( 38 ) dition to the borrower" who has become responsible for the loan. 

The borrower might become insolvent without involving the 
surety in his ruin. 

Affirmed. 

R. B. PEEBLES, TRUSTEE, V. B. S. GAY, EXECUTOR. 

Principal and flurety-Subrogati0.n-Assignment of Judgment for Bene- 
fit of One Surety. 

1. A surety paying the debt of his principal is entitled to be subrogated to all 
the rights of the creditor, against a co-surety as well as against the 
principal, and this includes the right to have a judgment which he has 
paid assigned to a trustee for his benefit, so as to campel his co-surety to 
pay his pro rata part. 

2. If a surety pays a judgment and has it entered "satisfied," without having 
it assigned to a trustee for  his benefit, the remedy of subrogation is lost. 

3. Where a surety who paid and had satisfaction entered as to one-half of a 
judgment against himself, his principal and a co-surety, and procured the 
judgment as to the other half to be assigned to a trustee for his benefit, 
it was in effect the same as if he had procured the whole judgment to be 
so assigned. 

ACTION, tried a t  December Special Term, 1893, of NORTHAMPTON, 
before Whitaker, J. A jury trial was waived, and the following issues 
were submitted to his Honor : 

26 



N. C.] SEPTEMBER TERM, 1894 

"1. I s  the defendant J. M. Grant, as trustee for William Grant, en- 
titled to the fund in controversy? 

"2. I s  the defendant W. C. Hardy entitled to the fund in controversy?" 
The plaintiff was trustee in twk deeds of trust made to him by" A. 

Capehart; the one to secure a debt of $8,000 due M. C. Cameron 
was registered 12 September, 1881; the other, to secure a debt of ( 39 ) 
about $18,000 due Hardy Bros., was registered 30 May, 1889. 

A judgment was docketed in said county 4 April, 1887, in favor of 
W. E .  Spivey, trustee, against William Grant and A. Capehart for 
$3,000, to be discharged upon payment of $940.41, with interest and 
costs. William Grant and A. Capehart were co-sureties on a bond given 
by A. Grant and J. M. Grant, and the aforesaid judgment was-rendered 
against them on said account. Alias execution issued on said judgment 
and the following return was made thereon by the Sheriff: "Satisfied in 
full, 24 January, 1888." 

On the judgment docket were the following entries: "One-half of the 
principal, interest and costs of this execution has been paid and settled 
by William Grant, and to that extent is satisfied. W. E .  Spivey, trus- 

. tee, by R. B. Peebles, his attorney, this 23 January, 1888." 
"This 24 January, 1888, for value received of J. M. Grant, I hereby 

sell, transfer and assign to said J. M. Grant, in trust for the use and 
benefit of William Grant, his father, the balance due on the judgment 
mentioned within ( i t  being one-half thereof) without recourse on me. 
W. E. Spivey, trustee, by R. B. Peebles, attorney.'' 

J. M. Grant, trustee of William' Grant, claimed out of the fund aris- 
ing from the sale by the trustee the sum of $--:- as still due upon the 
Spivey judgment. Defendant Hardy contended that the said judgment 
had been fully satisfied, and that he was entitled to all of the balance in 
the hands of the trustee after the satisfaction of the Cameron debt and 
expenses. The plaintiff brought this action to settle the rights of the 
parties, retaining in his hands a sufficient sum to pay the Spivey judg- 
ment should he be so directed. All further contentions are stated in 
the opinion. 

W .W. Peebles & Son for defendanfs B. S. Ga8y, executor, and ( 40 ) 
W .  C. Hardy. 

R. B. Peebles, W .  H.  Day and T. W.  Mason for defendants J .  M. 
Grant, truustee, and William Grant. 

No  counsel for plaindiff. 

MACRAE, J. On objection of defendants' counsel that the statement 
of the case on appeal was not properly in this Court, i t  not having been 
sent up with the transcript of the record, affidavit was made by plaintiff's 
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counsel and a certiorari issued, and the same treated as served and return 
made thereto, it being admitted lhat the case properly certified was now 
on file. 

There is  no merit in the objection of defendant that the exception to 
instructions given by the court, of itself, is too general and therefore 

.ought not to be considered. I t  will be seen that there was but one ques- 
tion in  the case, and that is fully presented in  the second instruction 
of his Honor: "That if the jury believed that William Grant, one of 
the sureties, paid with his own money to Spivey, the plaintiff, with the 
understanding and agreement that Spivey should satisfy the judgment 
as to one-half and transfer it as to the balance to J. 31, Grant, as trustee 
for the use and benefit of William Grant, with a view to keep the judg- 
ment alive as to one-half, and that Spivey did thus transfer it, still the 
jury should answer the first issue 'No,' and the second iswe 'Yes,' for 
the reason that in the opinion of the court one surety could not. thus 
keep alive half of a judgment as to his co-surety." 

Upon general principles of equity a surety, paying the debt of his 
principal, was entitled to be substituted to all the rights of the creditor 
in the premises, as to collaterals, and could enforce the same in a court 
of equity. This is the doctrine of subrogation, and in  i t  is included the 
right of the surety, on payment of the judgment, to have an assign- 
ment of the same to a trustee for his benefit. Indeed, i t  was early laid 

down by our Court that the only way for a surety to preserve the 
( 41 ) lien of the judgment against his principal in  his own favor was, 

upon payment by him of the sime, to have the judgment assigned 
to a trustee for his use. I f  he permitted the judgment to be satisfied 
without any assignment, the remedy of subrogation was lost. Hodges v. 
Armstrong, 14 N. C., 253; Sherwoocl v. Collier, ib., 380; T i d d y  v. 

' Harris, 101 N.  C., 589; Liles v. Rogers, 113 N.  C., at  page 200. The 
Act of 1777, sec. 2093 of The Code, provided him a summary method at 
law of obtaining judgment against his principal for the amount paid as 
his surety, but his equitable remedy still subsisted. Calvert v. Peebles, 
82 N .  C., 334. I n  some jurisdictions these equitable rights are adminis- 
tered without an actual assignment. 2 Brandt Suretyship, 309. Upon 
the same principle of equity and natural justice the right of one surety 
to compel contribution of another exists, and might have been enforced 
in a court of equity; as, also, might the right of one surety to the benefit 
of an  indemnity given by his principal to another surety. 

The Act of 1807 (sec. 2094 of The Code) provides that where one or 
more sureties have been compelled to satisfy the contract of their prin- 
cipal, they may sue their co-sureties for their ratable part of the debt 
paid for the principal. And it was held that a co-surety who pays the 
bond debt, for which the other surety is equally bound, shall be deemed 
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a bond creditor in the administration of the estate of the deceased co- 
surety. Howell v.  Reams, 73 N.  C., 391. And i t  is broadly stated in 
Brandt Suretyship, supra, that "A surety who pays his principal's debt 
is entitled to be subrogated to all the rights and remedies of the creditor 
against his co-surety in  the same manner as against the principal." 
This is founded in  reason and justice, and up to the adoption of our 
present Con~titution was enforced in the courts of equity. Art. IT, see. 
1, of the Constitution abolished the distinction between actions a t  law 
and suits in  equity, Ieaving such rights and remedies to be enforced in 
the one court, which theretofore had administered simply legal 
rights. ( 42 

I n  Rice v. Hearn, 109 N .  C., 160, where a co-surety, who paid 
the amount due upon a judgment against his principal, himself and the 
other surety, had the whole judgment assigned to a trustee for his bene- 
fit, in  order the more easily to obtain contribution from his co-surety, 
this Court, through ~Werrimon, C. J., pronounced this assignment a legiti- 
mate transaction; and when the trustee attempted to assign the judg- 
ment for value to a third party i t  was held that the surety for whose 
benefit i t  was assigned could compel a due observance of his equitable 
rights and have the 'judgment marked satisfied. 

I t  would not have been improper for the defendant William Grant, in 
this case, to have the whole judgment assigned to the trustee f o ~  his 
benefit, as the same could only have been enforced in  his favor as 
against his co-surety Capehart for his p ~ o  ratu liability. The same end 
is accomplished by the satisfaction of one-half of the judgment and the 
assignment to a trustee of the other half for his benefit, as against his 
co-surety. This Court, exercising its equitable jurisdiction, will see that 
he retains no further security than would cover the pro rata part, for 
which he is entitled to contribution. Thus he is afforded now just the 
same relief as he would have had under the former system. Principles 
are preserved without the necessity of resorting to different courts. 

Any question as to the effect of satisfaction of the judgment being 
entered of record is taken away by the action of the court at a subse- 
quent term in amending the record by striking out the entry of satis- 
faction. This order has been certified from the court below and made 
part of the record here, without objection being made thereto, and, we 
presume, by the consent of all parties. 

Error. New trial. 

Cited: Browning v. Porter, 116 N. C., 64; Holden v. Strickland, ib., 
196; Davisom v. Gregory, 132 N. C., 395; Putton v. Cooper, ib., 794; 
Bank v. Hotel Co., 147 N. C., 598; Fowle v.  McLean, 168 N.  C., 542. 
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ROBERT L. RICE v. JAMES P. RICE ET AL. 

Legacy-Charge an Land-Personal Debt-Xtatute of Limitatiorts.  

A testator devised a tract of land to his son J., who, the will directed, "shall 
pay to his brothers, my Bons, R. and W., each one-third of $1,300." J. 
qualified as executor of the will and took possession of the land on 5 
February, 1869, and, as alleged by plaintiff R., made a payment to R. 
on account on 31 Dlecember, 1876. The plaintiff R, brought suit on 16 
January, 1894, for the amount due him: Held (1) that J., by qualifying 
as executor and accepting the devise by taking possession of the land, 
became personally and immediately liable to each of his brothers for one- 
*third of $1,300, each of whom could have maintained an action for the 
amount due him; ( 2 )  that the action is barred by the three-years limita- 
tion (see. 155 (1) of The Code) ; (3)  that, assuming the plaintiff's cause 
of action to be a right to enforce a lien or charge on the land, the action 
is barred by the ten-years limitation (see. 158 of The Code), notwith- 
standing the alleged payment in 1876. 

ACTION, tried before his Honor, Jacob  Ba t t l e ,  and a jury, a t  May 
'Term, 1894, of VANOE. 

The will of Francis Rice contained the following provision: "It is 
my desire and intention that a t  the death of my wife my son John shall 
have the tract of land on which I now reside, and shall pay to his 
brothers, my sons, William and Robert, each one-third of $1,300." 

.John Rice, the devisee named, was appointed executor of his father's 
will, and caused it to be admitted to probate, and qualified as executor 
thereof on 1 February, 1869. The wife of the testator died i n  1861. 
Robert, one of the sons mentioned in this item, is the plaintiff. The 
defendants are the heirs at  law of John Rice, and the executors of his 
will, he having died in  the year 1892. This action was begun 16 Janu- 
ary, 1894. Upon the probating of the will of his father, John Rice 

took possession of the tract of land and held i t  until his death. 
( 44 ) The defendants now hold it. The plaintiff alleges that on 5 

February, 1869, he and his brother John purchased from their 
brother William all his ('right, title and interest" in  and to the real 

,estate of their father Francis Rice, and that thus there became due to 
him under the item of the will set out above $650. H e  avers that John 

Rice made to him a payment on account of his said claim on 31 Decem- 
ber, 1876. 

The purpose of this action is the recovery of the sum named, $650, 
and interest, less the alleged credit of $100. 

Along with other defenses, the defendants pleaded the statute of limi- 
tations.' His  Honor decided that the plaintiff's cause of action was 

- barred, and gave judgment accordingly. Plaintiff appealed. 
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A. C. Zollicoffer and A. J .  Field for plainitifl. 
T. T. Hicks for defenclants. 

BURWELL, J. (after stating the facts). When John Rice signified, in 
1869, his election to accept the devise of land made to him by his father 
by having the will probated and taking possession of the land thereunder, 
he became, by the terms of the will, personally liable to his brothers 
Robert and William each for one-third of $1,300. Immediately upon 
his taking the land he became debtor to each of his brothers. Each one 
of them might then have maintained an action against him personally 
for the sum due him. Hines v. Hines, 95 N. C., 482 ; Aston v. Galloway, 
38 N. C., 126. 

Whether by the terms of the will this personal liability assumed by 
the devisee became a charge or lien on the land or not is  not important 
in  the view we take of the matter. The case last cited, Aston v. Gallo- 
way, seems an authority to sustain the contention that i t  did become so. 
There was a devise in  the will under consideration in  that appeal to 
John Aston in fee, he paying to two nephews of the testator, as 
they arrived at  the age of twenty-one years, the sum of one hun- ( 45 ) 
dred pounds each, with the proviso that if it should so happen 
that the nephews should be of age before the devisee should be in  pos- 
session of the land he should not be bound to make the payments to 
them until two years after his taking possession. The Court said: "It 
seems to us that the hundred pounds was not intended by the testator to 
be a personal debt on the devisee only, but i t  was to arise out of the land 
after the devisee should get into the possession of the same, and he be 
able to make i t  out of the rents and profits; therefore it was a charge 
on the land." I n  a former part of the opinion it was said: "We think 
it was an equitable charge, that is, that i n  this Court the land is to be 

. regarded as security for it." 
I n  our case there is nothing whatever to indicate that the money that 

the devisee, by accepting the devise, assumed to pay his brothers Robert 
and William, was "to arise out of the land" or that he was "to make it 
out of the rents and profits." Hence there is not here the premise from 
which in  Astom a. Galloway the conclusion was drawn, "therefore i t  
was a charge on the land." 

But  however that may be, we have here a right of action against 
John Rice personally in favor of the plaintiff, accruing in  1869 and 
suit brought thereon in  1894. I f  we assume that a payment was made i n  
1876, and that time is to be reckoned from that date, the cause of ac- 
tion, considered as merely a personal debt of John Rice, is clearly barred, 
for his liability to pay grows out of a contract implied from his taking 
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the land, and the limitation of The Code, see. 155 ( I ) ,  three years, we 
think, applies to it. And if we consider the plaintiff's cause of action 
as not merely a personal claim against John Rice, but also a right to 
enforce a lien or charge on his land, the same conclusion must be ar- 
rived at, for more than ten years had elapsed between the date of the 

alleged payment and the bringing of this action, and that period 
( 46 ) is a bar to the enforcement of any charge on land such as this is 

claimed to be. The Code, see. 158. We can see nothing in the 
relation of this debtor, John Rice, to this creditor, the plaintiff, to pre- 
vent the running of the statute. 

We assume the facts to be as insisted upon by the plaintiff, and upon 
those facts we adjudge, as his Honor did, that  his alleged cause of ac- 
tion is barred by the statute of limitations. Hence it is not necessary 
to consider the other exceptions taken on the trial. 

No error. 

Cited: Hun,t v. Wheeler, 116 N.  C., 424; Allen. v. Allen', 121 N. C., 
334; Sm,ith, ex parte, 134 N. C., 499; Newsome v. Ilarrell, 168 K. C., 
296; Hunter v. West, 172 N. C., 161. 

M. A. JONES v. B. I. ALSBROOK, SHERIFF, ET AL. 

Personal Pr-operty Exemption-Time of Valuatiofi of Exemption-Levy 
and Sale under Execution-Resident of the State-Removal from 
Btate, Purpose of-W~~ongful Sale by Sherif-Measure of Damages. 

1. It is only a resident of this State who is entitled to have his personal 
property to the value of $500 exempted from sale under execution. 

2. So long as an execution is in the oflicer's hands and in force, the prelimi- 
nary action of the appraisers is in fieri and capable of correction and 
amendment, and it is a right both of the debtor and the creditor that the 
exemption shall be ascertained up to and just before the process is exe- 
cuted by a sale, so that, in behalf of the debtor, the exemption may be 
enlarged if any property to which he is entitled has been omitted, and 
so that, in behalf of the creditor, no exemption shall be allowed to the 
debtor if it appear at  the sale that he is not entitled to the same: There- 
fore, 

3. I n  the trial of an action against a sheriff for wrongfully selling property 
without setting apart plaintiff's personal property exemption, the defend- 
ant was entitled to have submitted to the jury an issue involving the 
question whether the plai~ltiff was, at the time of the sale, a resident of 
the State. 

32 
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4. The residence of a person in this State entitling him to a personal property 
exemption must be uctual and not constructive, and in case of his tem- 
porary removal it is necessary to ascertain the intent and purpose of his 
removal in order to determine whether he is a resident; hence, in the 
trial of an action against a sheriff for his failure to have set apart to 
plaintiff her personal property exemption and selling her property, it 
appeared that the property was seized while in trunsitu to another State 
to which she and her husband went a few months after the levy, and 
where they remained for some months, the defendant was entitled to ask 
plaintiff whether, at  the time of the sale of the property, she had not 
abandoned her residence in this State and started to Virginia to engage 
in business. 

5, When property has been wrongfully sold by a sheriff in disregard of the 
plaintiff's right of exemption, the measure of damage is the actual loss 
sustained thereby; not the value of the property at the time of the levy, 
and when the property has been regained by payment of judgment debt 
or other fixed sum that would be the measure, augmented by any further 
actual expense resulting from such wrongful sale. 

ACTION for damages by plaintiff against B. I. Alsbrook, Sheriff ( 47 ) 
of Halifax, and his co-defendants, sureties upon his official bond, 
for  failure and refusal to set apart her personal property exemption 
i n  the chattels described i n  the complaint, heard before Graves, J., and 
a jury, at  the March Term, 1894, of HALIFAX. 

The plaintiff tendered these issues : 
"1. Was the plaintiff a resident of North Carolina when the levy was 

made ? 
"2. What damage has plaintiff sustained?" 
The defendants tendered this issue: 
"Was the plaintiff a resident of North Carolina a t  time of sale?" 

The court submitted issues tendered by plaintiff, and refused to sub- 
mit issue tendered by the defendants, and the defendants excepted. 

The plaintiff was introduced on her own behalf and testified ( 48 ) 
that the goods were her property, and gave the value of each 
article separately, all of which aggregated $388.50. That a t  time levy 
was made she was a resident of Edgecombe County, North Carolina; 
that she never went to Suffolk, Virginia, to live; that she and her hus- 
band did not go there a t  all until three or four weeks after the levy, and 
then stayed only eight months, and then returned to Edgecornbe County, 
where they now reside. That goods were Ievied on i n  depot at  Hobgood 
by sheriff to satisfy an execution against her in  favor of R. C. Brown 
for $88.93, and they were in  transit to Suffolk, Virginia. That she was 
a free trader. 

The defendant's counsel, upon cross-examination, asked the witness 
if a t  time of the sale she had not abandoned her residence in  Edgecombe 
County and started to Suffolk to engage in business. The plaintiff ob- 

33 115-5 
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1 
I jected. Objection sustained as to so much of question as relates to pur- 

pose of plaintiff, arid defendants excepted. 
The plaintiff stated that she was present at  time of sale of goods by 

sheriff, and upon cross-examination thc defendants proposed to show 
that she came immediately into the possession of the goods after the 
sale for the purpose of showing that she became the purchaser, and 
what she paid for them. 

Objection by plaintiff: Objection sustained, and defendants excepted. 
R. C. Brown was introduced by defendants, and asked if Owen Jones, 

husband of plaintiff, had not said just before the levy that he had 
rented a house i n  Suffolk, and that he was going to leave this State? 
Plaintiff objected. Objection sustained, and defendants excepted. 

The defendants in apt time asked the following instructions in due 
form : 

"That if plaintiff had abandoned her residence in this State, and the 
goods were i n  transit to Suffollc, Virginia, she is not such a resident 

as is entitled to a personal property exemption." This charge 
( 49 ) was refused, and defendants excepted. 

"That the measure of damages in this case is the amount which 
plaintiff paid to recover the goods." This charge was refused, and de- 
fcndants excepted. 

The court charged the jury that if the evidenec of both plaintiff and 
defendants was believed, the plaintiff was a resident at time of levy; 
that i t  made no differencc whether she intended to remove to Virginia 
or not;  that 'she was a resident of this State till she actually carried out 
such intention and left the State for the purpose of ~esidence i n  Vir- 

I 

I 
ginia, and instructed the jury to answer the first issue "Yes," if they 
believed the evidence. The defendants excepted to this charge. 

The court charged the jury that the measure of the plaintiff's dam- 
I ages was the value of the property at  the time of the levy, and that i n  

ascertaining her damage it would make no difference whether she came 
immediately into the possession of the property a t  the price for which 

I i t  was sold or not. The defendants excepted. 
The court further charged the jury that if plaintiff was present a t  

time of sale by sheriff, and assented to sale i n  manner it was made, and 
assented that goods should only bring $86.93, she cannot recover a greater 
sum, i t  appearing in evidence that the goods only brought that sum at 
sale. 

The issues were found in favor of plaintiff, and her damages assessed 
a t  $250. Judgment for plaintiff, and appeal by defendants. 

T h o m a s  N .  Bill for plaintiff. 
Rober t  0. B u r t o n  f0.r defendants.  
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MacRm, J. I t  'is a resident of this State whq is entitled under Art. 
X, sec. 1, of the Constitution, to have his personal property, to the value 
of $500, exempted from sale under execution. To carry out this 
provision of the Constitution, sec. 507 of The Code was enacted, ( 50 ) 
under the provisions of which section, whenever the personal 
property of any resident of this State shall be levied upon, and the 
owner shall demand that the same, or any part thereof, "shall be 
exempt from sale under such execution," appraisers are provided to lay 
off the exemption, "which articles shall be exempt from the said levy." 

First, the levy; then the demand for the appraisement; next, the ap- 
praisement; and last, the exemption from the levy theretofore made, 
and consequently from sale under the execution of the property set 
apart. 

I n  Pate v. Harper, 94 N. C., 23, i t  was said: "We think the debtor 
is entitled to have his exemption ascertained up to and just before the 
process is executed by a sale. While the process is in  the officer's hands 
in  full activity, the preliminary action of the appraisers is not conclu- 
sive, but remains inl fieri, capable, at  their instance, under the call of 
the officer, at least of correction and amendment. I f  property has been 
omitted which ought to have been put on the list, but was not known 
a t  the time to belong to the debtor, so that it could be done, the apprais- 
ers ought to have the power, and we think do have it, to enlarge the ex- 
emption, so that none which should be exempt shall be sold from him. 
The mandate of the statute is that the officer shall make his levy upon 
the entire personal estate subject to seizure under execution, but befow 
he sells, to have so much of i t  set apart for the debtor, within the 
limited value, as he may select, and when insufficient, all being below 
the value, such selection is  unnecessary.'' 

Surely the reason of the opportunity given to the judgment debtor 
up to the last moment to have his exemption set apart will apply with 
equal force to the judgment creditor, so that, if it be made to appear 
at  the sale that the debtor is entitled to no exemption, the same 
will not be allowed. It follows that the issue tendered by de- ( 51 ) 
fendant was the proper one, and should have been submitted, 
the duty of the sheriff to Zevy being plain, but the question being 
whether he should have taken the proper steps, on request of the de- 
fendant i n  execution, to have laid off to her the personal property ex- 
empt from sale by the laws of the State. I t  being ascertained, then, that 
the time a t  which the exemption operated was that of the sale, the next 
question was, whether the defendant in execution was a t  that time a 
resident of this State. She testified that, at  the time of the Zevy, she 
was a resident of this State; that she never went to Suffolk, Virginia, 
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to live; that she and her husband did not go there a t  all until three or 
four months after the levy ( i t  is not stated whether this was before 
or after the sale), and then stayed only eight months, and returned to 
Edgccombe County, in this State; where they now reside. The cross- 
examination was directed to the question, whether she had not abandoned 
her residence in  North Carolina and started to Virginia to engage in 
business. On objection, his Honor would not require her to answer 
as to her purpose in  going to Virginia. 

I n  this exception is, to some extent, involved the meaning of the word 
resident, as used in  the Constitution (supra), and a t  what time and un- 
der what circumstances one ceases to be. I n  M u d s  v. Cassidey, 98 
N. C., 558, upon the question, whether H. C. Cassidey was entitled to a 
persolla1 property exemption, he having been absent from the State for 
seven or eight years, employed upon a steamboat plying in  the waters 
of Florida, expecting in  the future to return to Wilmington, the Court 
said: "Our Constitution and statute do not extend to such a case. The 
person must be a resident, actual, and not constructive, to be entitled to 
the exemption." 

I n  3'ulto.n v. Roberts, 113 N. C., 421, in  relation to the laying off a 
,homestead, the definition by the trial  judge of the word "resident" 

having been disapproved, as confounding residence with domicile, the 
Court said: "We must conclude that the right of exemption 

( 52 ) ceases here when, by reason of a change of residence, i t  begins 
in  another State, or when a similar occupancy of a place of 

residence by one coming from a sister State to this State would entitle 
such person to the benefit of see. 2, Art. X, of our Constitution." 

It will not be necessary to trouble ourselves with the distinction, 
sometimes very plain and a t  others most shadowy, if, indeed, there 
be any, between residence and domicile. It is well understood that a 
domicile is in its strict legal sense one's true, fixed and permanent home, 
to which, whenever he is absent, he has the intention of returning. 
Horne v . ' ~ o m e ,  31 N. C., 99. d n d  the word "residence," while oft& 
a word of not so restricted a meaning, in  some instances in  no respect 
diffcrs from domicile. There may be an actual and a constructive 
residence. I n  Lee 'L'. ilIoseley, 101 1. C., 311, the word "resident))' as 
employed in  Art. X, see. 2, of the Constitution, is restricted to the 
former class, and simply means one who has his permanent home in this 
State. The same term is used i n  the first section as well as the second 
of Art. X to designate the persons entitled to homestead and to per- 
sonal property exemptions. 

I n  order to determine whether one is  a resident of this State in this 
sense, i t  is necessary, in  some instances, to ascertain the intent of the 
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party. When one has been such a resident, a removal from its limits, 
with intent not to return, will a t  once deprive him of the privileges 
incident to his residence here; but the absence may be intended to be 
of such a temporary nature as to avoid the consequence above-it is 
for the jury to determine. I n  which case it may be important to learn 
the purpose of the party and the circumstances of the removal. Was 
i t  for the purpose of engaging in  business? the kind of business? did 
he take with him all of his property? These may be circumstances 
which the jury should consider. I n  this view, the question whether 
this plaintiff did not intend to engage in business in Suffolk was 
pertinent to the inquiry, whether at  the time of the sale, if she ( 53 ) 
were then actually in  Virginia, or e r e  on hcr way there with 
all her property, she had then abandoned her residence i n  North Caro- 
lina. 

As it is  cvidcnt that there must be a new trial, we will not consider 
the other exceptions, only as to the instructions given by his Honor 
upon the measure of damages. 

I f  on another trial it should be found that the plaintiff was a resident 
of this State, having here her home at the time of the sale of her personal 
goods in disregard of her rights of exemption, i t  will be necessary to 
consider the measure of the damage to which she will be entitled under 
the law. 

This would be full compensation for the loss sustained by her as the 
result of this disregard of her rights and the sale of her property, 
which, according to the evidence, was of less value than $500, not the 
value of the property a t  the time of the levy, but the actual loss sus- 
tained by her. I f  she regained the property upon the payment by her 
of the amount of the judgment debt, or any other fixed sum, this would 
be the measure, and i t  might be augmented by any further actual ex- 
pense to which she might have been subjected by the sale of her prop- 
erty. 

I n  Winburne v. Bryan, 7 3  N. C., 47, where the sheriff, having an 
execution in  his hands against A., sold the land of A., without serving 
upon him the written notice as required by law before the sale of land 
under executibn, the judge below held that plaintiff, suing the sheriff, 
was only entitled to nominal damages, unless he proved that the prop- 
erty sold for less than it would have sold for if the notice had been 
given. "The execution was for only about $20; the land was worth 
$300 i n  cash. The plaintiff, a short time after the sale, gave the pur- 
chaser $100 for his bid, that is, paid up the execution cost and 
$100 over and above. The plaintiff is out of pocket $100 over and 
above the amount of the execution by reason of the default of the de- 
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( 54 ) fendant; and why he should not be indemnified to that extent 
we are unable to conceive. Indeed, we incline to the opinion 

that the jury might have been justified in  going further and making 
some allowance for the inconvenience of being compelled to raise $100 
extra, when, had the defendant done his duty, $20 would have an- 
swered." The decision goes further and intimates some reasons for 
punitive damages in that case, which do not apply to the present. 

"If the owner has recovered property taken from him by the wrong- 
doer, that fact will reduce the damages; but the owner is allowed corn- 
pensation for his expenditures in recovering the property. Thus, 
where the property was seized and sold by the defendant, a sheriff, 
and was repurchased by the plaikiff from the one who bought i t  at 
the sheriff's sale, it was held that the measure of damages was the 
amount paid to repurchase the property." 1 Sedgwick on Damages, 
see. 58. 

Cited: Gao.dner v.  McConnauyhey, 157 N.  C., 482. 

G. W. T'RUITT v. C. W. GRANDY ET AL. 

Registration-Unrecorded Deed-Constructive Notice-Chain of Title- 
Possession, 

1. A purchaser of land is not chargeable with notice of anything contained ill 

instruments lying outside of the chain of title. 
2. B. conveyed land to H. & S. in January, 1578, by deed, which was not 

recorded until February, 1889, and afterwards, in 1886, conveyed the 
same land in trust to 1'. to secure a debt due to T., who purchased at  tt 
foreclosure sale by the trustee, P. having no actual notice of the lm- 
registered deed. In January, 1878, 13. &. S. conveyed the land to J. 
by deed, recorded in Ortolrm, 1878, in trust to secure a debt due to G., 
who bought at  a sale under the latter trust deed. Upon the trial of an 
action by T. against G. for recovery of the land there was evidence tending 
to show that at  the date of R.'s deed in trust to P. the land was in pos- 
session of a tenant of B. and not of H. Rs S., as defendant claimed: Held 
( I ) ,  that neither P. nor his vendee, T., was aflected with constructive 
notice of the unregistered deed by the recitals in the deed of trust of 
H. & S. to J.; ( 2 )  that if the person in possession of the land was tenant 
of 13. it was not incumbent upon P. (or T.) to inquire furthw, in the ab- 
sence of other circumstances, and such possession of the tenant alone 
would not be constructive notice of the deed under which G. claims. 
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ACTION, for the recovery of land, tried before Armfield, J., ( 55 ) 
and a jury, at  Spring Term, 1894, of HERTBORD. . 

There was a judgment for the defendant upon a verdict rendered 
i n  accordance with the instructions of his Honor, and the plaintiff ap- 
pealed. 

The facts are stated in the opinion of Chief J u s t i c e  Shepherd. 

L. L. Bmith f o r  plainti#. 
Pruden d2 Vanm f o r  defendant. 

SHEPHERD, C. J. The plaintiff claims under a deed executed to him 
by R. R. Prentiss, trustee, in a deed of trust executed to said Prentiss 
by J. D. Brett and wife on 16 January, 1886, and duly registered on 
26 February, 1887. The defendants, the Grandys, claim under a deed 
executed to them by T. R. Jernigan, 'trustee, in  a deed executed to said 
Jernigan by Harrell & Sharpe, dated 1 January, 1878, and duly 
registered on 17 October, 1878. The defendants also introduced a 
deed to the said Harrell & Sharpe executed by J. D. Brett and wife on 
1 January, 1878, which deed was not registered until 11 October, 1889. 

As there is no contention that Prentiss had actual notice at the time 
of the execution of the deed to him, the question upon which the case 
is to be determined is whether he had constructive notice of the con- 
veyances above mentioned. I t  is plain that he did not have 
constructive notice by registration, as there is nothing i n  the ( 56 ) 
record to show that the trustor, Brett, had conveyed the property 
to Harrell & Sharpe. All that Prentiss was required to do was to 
"follow up the chain of title as i t  appeared of record," and if i t  was 
unbroken, and he found no registration of a deed from Brett, or those 
under whom he claimed, he was not compelled to look over the whole 
record for the deed of trust from Harrell & Sharpe to Jernigan, when 
the registry would not have disclosed any connection of the said parties 
with the line of Brett's title. iWuddox v. Arp, 114 N. C., 585, 

Having no notice by registration, the next point to be examined is 
whether Prentiss, under the proviso of sec. 1, ch. 147, Laws 1885 (the 
act relating to the registration of deeds), had constructive notice of the 
said unregistered conveyance by reason of the possession of Harrell & 
Sharpe, or of those claiming under them, a t  the time of its execution, 
on 16 January, 1886. There was testimony tending to show that Har- 
re11 & Sharpe were not then in  posses&on, but that the land had been 
leased by an agent of Brett to one Mebane Norvell. I f  the jury should 
find that  Norvell was the tenant of Brett, it must be assumed that if 
Prentiss had made inquiry of him he would have been so informed. 
The information thus obtained would have been entirely consistent 
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with the record title of Brett, and in  the absence of other circumstances 
there would have been no duty on the part of Prentiss to make further 
inquiry. Such possession alone would not therefore be constructive 
notice of the deeds under which the defendants claim. 

This view of the case was not submitted to the jury, but upon the 
whole evidence the court held that the plaintiff was not entitled to re- 
cover. This ruling, in our opinion, was erroneous, and there must be a 

New trial. 

( 57 ) 
IN RE WILLIAM SULTAN. 

Ha,beas Corpus-Fugitive from Justice-Extradition-Discretion of 
Governor. 

1. Departure from a jurisdiction after the commission of the act, in further- 
ance of the crime subsequently consummated, is a flight from justice, 
within the meaning of the law : Therefore, 

2. One who, while in another State, procured by false representations goods to 
be thence shipped to him in this State, to which he returned after making 
the false representations, but before the goods were shipped, is a fugi- 
tive from the justice of such other State. 

3. The Governor is invested by the law with a discretion to issue a warrant 
for the arrest of a fugitive from justice of another State upon the 
requisition of the Executive thereof, and to revoke it if in his opinion the 
warrant is songht for ulterior purposes; and, although the courts may 
review and control his action in regard to points of law involved in ex- 
tradition proceedings, yet they will not inquire into the motive and pur- 
pope of such proceedings or interfere with any matter connected therewith 
which lies within the discretion of the Governor. 

PETITION for writ of habeas corpus, heard before Hoke, J., at NEW 
BERN, N. C., on 9 June, 1894. 

The prisoner was discharged, and the relator thereafter obtained a 
writ of certiorari to have the action of his Honor reviewed in  this 
Court. 

C. R. Thomas and P. H.  Pelletier for relator. 
W.  W.  Clark and 0. H .  Guion, contra. 

BURWELL, J. The record shows that the Governor of the State of * 

Pennsylvania made a requisition on the Governor of this State for the - 
arrest of the petitioner William Sultan, who had been indicted in  the 
former State for obtaining goods under false pretenses from the firm 
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of Morris Newberger & Son, of the city of Philadelphia. His Excel- 
lency, the Governor, upon an examination of the requisition and 
the accompanying papers, issued his warrant in due form for ( 58 ) 
the arrest of the alleged fugitive and his delivery to the agent 
of the State of Pennsylvania. 

Thereupon a writ of habeas corpus was sued out in  his behalf, and 
upon hearing the matter his Honor discharged the petitioner from cus- 
tody, assigning two causes for his action: First, his finding as a fact 
that the petitioner was not a fugitive from justice; and second, that 
the process was instituted and procured for the purpose of enforcing 
and collecting a debt due to Morris Newberger & Son. 

The indictment found against the petitioner in the city and county 
of Philadelphia charges the petitioner with having obtained from Mor- 
ris Newberger & Son, on 17 September, 1892, certain goods by certain 
false and fraudulent pretenses. I t  is in  proper form, and it is  duly 
certified that the offense therein charged is a crime under the laws of 
the  State of Pennsylvania. 

The guilt or innocence of the petitioner cannot be inquired of in this ' 

proceeding. I t  is not pretended that the petitioner was not in the city 
of Philadelphia on 17 September, 1892, the date when i t  is charged in 
the indictment that he made the false pretense and thereby obtained 
the goods. I f ,  therefore, we consider only the allegation of the indict- 
ment, and -the fact that the person therein charged with a crime against 
the laws of Pennsylvania is now in this State, we must conclude that, 
being within this jurisdiction, he is  here to be considered a fugitive 
from justice. This seems to be conceded. 

But i t  appears from the affidavit of Morris Newberger, which con- 
stitutes a part  of the document upon which the Governor issued his 
warrant, and from the affidavit of the petitioner, that the goods, which 
in the indictment are said to have been obtained by the petitioner on 
17 September, 1892, the date of the alleged false representation, were 
not in  fact delivered to him on that day, but were, on 6 October, 
1892, delivered by Morris Newberger & Son to a common carrier ( 59 ) 
in  the city of Philadelphia, consigned to the petitioner a t  New 
Bern in  this State, where the petitioner resided, and whither he  had 
gone after making a contract on 17 September for the shipment of the 
goods to him at his home in  this State. 

Assuming, therefore, that the petitioner, being in  the city of Phila- 
delphia on 17 September, 1892, made then and there to citizins of 
Pennsylvania false and fraudulent pretenses, contriving and intending 
by means thereof to induce them to deliver on 6 October, 1892, certain 
goods to a common carrier in said city for shipment to him in  this 
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State, and thereafter, but prior to 6 October, left that Stat: and re- 
turned to his home here, we think he is  a "fugitive from justice." As 
we have said, the truth or falsity of the charge that he made the false 
pretenses cannot be inquired into. I f  the delivery to the common car- 
rier be considered a delivery to him (and we see no reason why it 
should not be so considered), the whole crime, if there was one, was 
committed within the jurisdiction of the court where the indictment 
has been found. 

But i t  does not seem to us to be essential that we should hold the 
delivery to the carrier equivalent to a delivery to the petitioner before 
we can adjudge that the crime charged was committed within the juris- 
diction of the Pennsylvania court. For, if the false pretense was used 
in  that State by the petitioner, there present, to  induce a citizen of that 
State to part  with his property, by sending it to the petitioner in  this 
State, and the petitioner then fraudulently obtained here the possession 
of the goods, the court of that State has jurisdiction of the offense, 
and the court of this State has jurisdiction also. It is said: "Where 
a false pretense is uttered i n  A., and the money obtained i n  B., the 
venue may be laid either in A. or B. This, in England, is  finally set- 

tled by statute, which, however, is i n  this respect affirmatory of 
( 60 ) the common law. I n  several instances it has been held that the 

forum that first takes cognizance of the offense, whether i t  be 
the forum of the uttering of the pretense or that of the forwarding of 
the goods, attaches to itself jurisdiction." Wharton Cr. Law, sec. 1206. 
This is quoted with approval in 2 Moore Extradition, p. 942, and that 
author adds: "This rule does not apply to false only, but ob- 
tains in  regard to various other kinds to the commission of which 
several facts, which may occur at  different times and places, are es- 
sential. I n  such a case, i t  may be held that a man may be regarded as 
a fugitive from the justice of the State where, being corporally present, 
he commits any of the criminal acts that respectively give jurisdiction 
to punish the offense. . . . As the law does not separate the ele- 
ments so as to destroy jurisdiction of the offense, we should not divide 
them so as to defeat the recovery of jurisdiction over the offender." 

I t  seems that if a person, being beyond the limits of the State, by 
means of a false pretense communicated in  some way-as by letter- 
to a person i n  this State, obtains goods from that person, he may be 
indicted here, though he has never actually come within the State, and, 
if afterwards found within the jurisdiction of our courts, may be ar- 
rested and tried. 1 Bishop Cr. Law, 7 Ed., sec. 109; S. v. Hall, 114 
N. C., 909. I t  may be that he could not be brought by extradition pro- 
ceedings into the State, for, in such case, he might not be considered 
"a fugitive from justice"; but if he troluntarily comes within the juris- 
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diction he may be punished. As is said in People v. Adffims, 3 Denio, 
190: "Impotent, indeed, must our laws be, if the contriver of the mis- 
chief, by whose efforts alone the cheat was effected, can escape punish- 
ment on the ground that he was out of the State when his fraudulent 
machinations were concocted, and when they took effect within it." 
A fortiori should be punishable here, if he was actually present 
in  thc State when he concocted his fraudulent machinations, and ( 61 ) 
only retired from the State after he had put them in operation. 

I f ,  therefore, the petitioner did go to Philadelphia, and there make 
to Morris Newbergel- & Son false and fraudulent pretenses, and thereby 
induced them to sell him goods to be shipped to him a t  his home in this 
State, and the goods were so sent, he is  amenable to the laws of Penn- 
sylvania. 

He  was actually in  that State when the crime charged against him 
was begun. Now, when he is sought by extradition process, the crime 
is  completed. After beginning the perpetration of the crime he left 
that State. The purpose he had in  view in leaving the State is imma- 
terial. Corn. Kingsbury, 106 Mass., 223; Roberts v. Reil<y, 116 U. S., 
80. He  is found here,,and must be deemed a fugitive from the justice 
of that State within whose borders he, being actually present, put in 
operation an offense against her laws. In re Cook,  49 Fed., 833. 

Upon this subject, in the last cited case, .Tenkins, b., said: "The 
purpose of the constitutional provision was that criminals should find 
no asylum within any State of the Union; that 'the law might every- 
where and in  all cases he vindicated.' It will not do to rcfine too 
curiously upon such enactments, so that the very design of the law shalI 
prove abortive, so that that shall become a shield and a protcction 
which was designed a s  a weapon of offense. Can i t  be that one may 
not be regarded as a fugitive from justice who within a State hires 
another to kill and murder, but before the killing departs the jurisdic- 
tion to avoid the consequences of the murder he has designed? Can i t  
be that if one that is within a State makes false representations to 
procure the goods of another, and departs that State before the other 
actually parts with his property on the faith of these representations, 
he may not be deemed a fugitive from justice? Or, to use the forcible 
illustration of counsel a t  the argument, if one places a dyna- 
mite bomb with clock attachment on the premises of another ( 62 ) 
that will explode only after the lapse of a certain time, and death 
results, so that the act is murder, but departs the State before the ex- 
plosion to avoid the consequences of his act, is he not to be regarded 
as a fugitive from justice? To put the question is to answer it. The 
subsequent event was the consequence of the act, naturally resulting 
from it. The subsequent event was designed to happen from and by 
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reason of the act done. The event, when i t  occurs as the consequence 
of the act, gives quality to the act, rendering i t  criminal. The result 
was the foreseen and designed consequence of the act, stamping i t  as a 
crime. I t  is immaterial whether the agency employed be an inanimate 
object or a sentient being. The result was designed by and naturally 
flowed from his original act, which, by reason of the result and the 
foreseen and intended result, is criminal. Departure from the juris- 
diction after the commission of the act, in furtherance of the crime 
subsequently consummated, is a flight from justice within the meaning 
of the law." 

We think that his Honor also erred when he undertook to inquire 
into the motive and purpose of this extradition proceeding. I n  such 
matters the judiciary may review and control the action of the Gover- 
nor in regard to points of law, but cannot interfere with such action in  
regard to any matter within the discretion of the Governor. 8. v. Hughes, 
61  N. C., 57. The executive and judicial are coiirdinate departments 
of the government. The judiciary will control and correct the acts of 
the executive officers only when they are acting contrary to law or 
without its sanction. I n  this matter, as we have said, the Governor 
was authorized by the law, upon the document laid before him, to issue 
his warrant for the arrest and delivery of the petitioner. The law which 

clothes him with the power to issue that warrant invests him with 
( 63 ) a discretion not to issue it, or, if he has issued it, to revoke it, 

if in  his opinion his warrant is sought, not to aid in  bringing 
the alleged criminal to trial for his offense, but for some other ulterior 
purpose. I t  has been well said: "In our polity the judiciary have a 
power and are clothed with a duty unique in  the history of the govern- 
ments, viz., the power and duty to declare legislative enactments and 
executive acts which are in conflict with our written constitutions to 
be for that reason void and of no effect. I n  this America has taught 
the world the greatest lesson in government and law it has ever learned, 
namely, that law is not binding alone upon the subject, and that the 
conception of law never reaches the full development until i t  attains 
complete supremacy in the form of written constitutions, which are 
the supreme law of the land, since their provisions are obligatory both 
upon the State and upon those subjected to its rule, and equally en- 
forcible against both, and, therefore, law in  the strictest sense of the 
term." 

As in  the performance of its "unique duty" the judiciary will de- 
clare no enactment of the legislative department void, because uncon- 
stitutional, unless it is plainly so; likewise, i t  will, with equal solici- 
tude, abstain from encroachment on the province of the executive de- 
partment, and will never declare the acts of its officers illegal unless 
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clearly so and not withiu the scope of that discretion with which the 
law itself has clothed them. The judiciary cannot review or control 
the executive in  its exercise of that discretion. 

Reversed. 

Cited: 8. v.  IIall, pod, 817; 8. v. Pattemon, 134 N.  C., 617. 

McCAD1)EN & RlcELWEli: ET AL. V. DAVID PENDER ET AL. 

Pleading-Misjoinder of Yarties and' Cause of Action-Complaint- 
Cause of Action. 

Upon the allegations of the complaint as set out in thc record: Held,  that 
there is no misjoinder of action and that a cause of action is stated in 
the complaint. 

ACTION, heard on complaint and demurrcr, before Graves, J., at 
Spring Term, 1894, of EDGIGOMBE. 

The complaint was as follows: 
"1. That on 17 November, 1891, judgments were rendered before 

R. A. Watson, a justice of the peace in and for the State and county 
aforesaid, against the defendant D. Pender, trading as D. Pender & 
Go., for goods, warm and merchandise sold and delivered, and in favor 
of the plaintiffs, as follows: I n  favor of the plaintiffs McCadden & 
McElwee for the sum of $42.90, and $1.15 costs; J. W. Old & Co. for 
$77.05, and $1.15 costs; M. L. Strauss & Sons for $50.70, and $1.15 
costs; Foster, Knight & Go., two judgments, one for $138.65 and for 
$83, and $1.15 costs in  each case; that each of said judgments were 
thereafter duly docketed in thc Superior Court of said county, and exe- 
cutions issued thereon to the sheriff of said county, by whom the same 
were returned wholly unsatisfied. 

"2. That the plaintiffs E. Austen Jenkins and Robert H. Jenkins, 
partners, trading as Edward Jenkins & Son, sold and delivered to the 
defendant D. Pender, trading as D. Pender & Co., goods, wares and mer- 
chandise, during the fall of 1891, of the value of $119.36, for which he 
promised to pay. 

"3. That on 21 September, 1891, the defendant D. Pcnder, trad- 
ing as D. Pendcr & Co., made conditional sale of his stock of goods, 
wares and merchandise at Old Sparta,.N. C., and in the purchase of 
which the above debts were contracted, to one W. R. Ricks in con- 
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( 65 ) sideration of $2,300 due the said Ricks by the firm of Pender 
& Gotten, to go as a cash payment on said purchase, and three 

notes for $500 each, and one note for $200 to be accepted for the bal- 
ance of said purchase price, the title to the said stock of goods to be 
retained to th6 said D. Pender & Co. until said notes were fully paid. 

('4. That thereafter the said three notes for $500 each were assigned 
to the defendants Ida  L. Bryan, Zilphia Killebrew and Henry Pender, 
and the note for $200 to Henry Pender, i n  each instance as collateral 
security fo r  debts claimed to be due said parties by the firm of Pender 

I 
& Cotten. That the sum of $250 has been paid by the said Ricks upon 

I the note held by the said Ida L. Bryan, but the balance due upon the 

I note aforesaid, and the whole of the other of said notes, as plaintiffs 

C . are informed, remain unpaid. 
t "5. That, as plaintiffs are informed and believe, and so allege, the 

defendant D. Pender, trading as D. Fender & Co., during the year 
1891 removed several thousand dollars worth of his stock of goods 
from his store a t  Old Sparta to  the town of Tarboro and into the store 
then occupied by Pender, Hargrove & Cotten, and during the year sold. 
the same and applied the proceeds of said sales to the payment of 
debts due by Pender & Cotten. 

"6. That A. J. Cotten, who with the defendant D. Pender composed 
the firm of Fender & Cotten, died in  July, 1890, and the defendant 
M. E. Gotten was duly qualified as the administratrix of his estate; 
that the, defendant D. Pender has since then continued as surviving 
partner of said firm in  the management and closing up of its affairs. 

"7. That on ---- day of November, 1591, the defendant D. Pender, as 
I surviving partner of Pender QT Cotten, and as a member of the firm 

of Pender, I-Iargrove & Cotten, executed an assignment to the defend- 
ants J. L. Bridgers and Fred Philips, conveying his interest in 

( 66 ) both firms to secure certain debts therein mentioned, among 
them being the debts due Henry Pender, Zilphia Killebrew and 

Ida L. Bryan, as aforesaid. That said trustees have taken possession 
of t%e property so conveyed and have paid off certain of the debts 
mentioned in  said trusts, but whether they have paid off the particular 
debts referred to above, or whether the trust property will be sufficient 
for that purpose, the plaintiffs are unable to say, but ask that the said 
trustees be required to answer fully in respect thereto. 

"8. That  the said W. R. Ricks is rapidly disposing of the stock of 
goods sold him as aforesaid; he has failed to pay off the notes due by 
him as aforesaid, although the same are due and payment thereof has 
been demanded. That he is insolvent, and the said stock of goods, as 
plaintiffs are informed and believe, is now worth less than the balance 

. due on them as aforesaid. 
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"9. That D. Fender is wholly insolvent, but the firm of Pender & 
Gotten is abundantly solvent and able to pay its indebtedness.") 

Wherefore, the plaintiffs Edward Jenkins & Sop pray judgment for 
the sum of $119.36 and interest against D. Pender & Co.; and all the 
plaintiffs pray judgment- 

"1. That W. R. Ricks be from paying to Ida  I;. Bryan, 
Zilphia Killebrow and Henry Pender the amounts due upon the above 
described notes. 

"2. That a recciver be appointed of said notes and stock of goods 
sold to Ricks, to take charge of the goods, sell the same and hold the 
proceeds until the further order of this court. 

"3. That as to the sum of $300 paid to Ricks, and the sum of $250 
paid to Ida L. Bryan, as above set forth, and as to the amount of the 
goods of D. Pender & Co. appropriated to the payment of the debts 
of Pender & Cotten, and as to the amount of the several notes due by 
Ricks, in the event they are paid to the parties now holding 
them, these plaintiffs pray to be subrogated to the rights of said ( 67 ) 
creditors of Pender & Cotten against the said firm, that they 
receive from Bridgcrs and Philips, trustees, whatever may be coming 
to them under said trust, and that they have judgment against M. E. 
Cotten, administratrix, for any deficiency. 

"4. That this cause be referred to some competent person to state 
such accounts as may be necessary. 

"5. For  general relief and costs." 
The defendants' demurrer was as follows : 
"For a first cause of demurrer, that there is misjoinder, in  that the 

plaintiffs have separate and distinct interests, and sue upon distinct 
claims, which should not be united in the same action. 

"For a second cause of demurrer, that the complaint does not state 
facts sufficient to constitute a cause of action." 

His  Eonor overruled the demurrer, and defendants appealed. 

D o n .  Gilli'iam f o r  p la id i f s .  
J o h n  L. B r i d q e m  for. defendants .  

PER CURIAM. We are of the opinion that there is no misjoinder, 
and that a cause of action is  stated in  the complaint. 

We think i t  best to defer the discussion of the questions argued by 
counsel until the case shall be tried and the facts more fully developed. 

Affirmed. 
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Will, Consiruction of-In,tenti,on of Testator-"Lawful Heir," When 
G~n~strued to Mea8n Issue. 

1. In  the interpretation of a will i t  is the duty of the court to ascertain and 
give effect to the intention of thc testator; and the meaning attributcd by 
him to words and phrases, if i t  appears from the will or the circumstances 
surrour~ding him, must prcvail. although i t  differs from that  ordinarily 
attaching to such words and phrases a s  used in other wills or other 
written instruments. 

2. A testator provided in his will a s  follows: "I lend to my wife all my 
lands until my son Joscph shall have attained the age of eighteen years, 
and then I give said lands to him, the said Joseph, him, his heirs and as- 
signs, forever: Provided, however, that  if the said Joseph shall die with- 
out leaving any lawful heir, then the same, after the expiration of the 
widowhood of my wife, shall enure to my brother Reuben, his heirs," etc. 
Joseph was the only child znd heir a t  law of the testator, and died with- 
out issue a few years after the death of the latter. The widow of the 
testator remarried after the death of Joseph. In a n  action by the heirs 
of Reuben to recover the lands: Held ,  that  the words "any lawful heir," 
as used in the will, should be construed to mean "issue," since it was the 
evident intention of the testator that  his wife should have the land only 
during her widowhood, in  case Joseph died without issuc, which intention 
would be defeated by taking the words "lawful heir" in their technical 
sense; for upon Joseph's death without issue or brother or sister, or the 
issue of such, his mother would take a s  his heir. 

ACTION, for  the rccovery of a tract of land, tried before Bymm, J., 
a t  April Term, 1894, of PITT, on the following case agreed: 

"1. On 6 October, 1881, Rufus C. Rollins duly made and executed 
his last will and testament, with all the forms and solemnities required 
by law, and sufficient in  form to pass  both real and personal estate. 

"2. That very shortly thereafter, to wit, on 9 December, 1881, the 
said Eufus C. Rollins died, resident and domiciled in the county of 

Pitt, and his last will and testament was, on 15 December, 
( 69 ) 1881, duly admitted to probate and recorded in said county. 

"3. That the said last will and testament is  in the following 
words and figures, to wit:  

"STATE O F  NORTH CAXOLINA-P~~~ COUI~~Y. 
"I, Rufus C. Rollins, being of sound mind and memory, do, on this 

the 6th day of October, 1881, make and declare this my last will and 
testament, in  the name of God: Amen. 

"Item 1. I lend to my beloved wife Lorenda all of my lands until 
my son Joseph E. Rollins shall have attained the age of eighteen years, 
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and then I give said lands to him, the said Joseph E. Rollins, him, his 
heirs and assigns, forever: Provded, holwever, that if the said Joseph 
E. Rollins shall die without leaving any lawful heir, then the same, 
after the expiration of the widowhood of my wife, shall enure to my 
brother Reuben A. Rollins, his heirs and assigns, forever; and I do 
hereby appoint my brother John R. Rollins my lawful executor to this 
my last will and testament, to all intents and purposes. 

"4. That the said Rufus C. Rollins died seized and possessed of a cer- 
tain tract of land in  the county of Pitt, lying on the public road lead- 
ing from the lands of John Page to the Greenville and Bethel roads, 
and adjoining the lands of W. W. Hunter, John Page and others, con- 
taining about fifty-six acres, of which thirteen acres are cleared. 

"5. That the said Joseph E. Rollins mentioned in  the said last will 
and testament was the only child and heir at  law of the said Rufus 
C. Rollins. 

"6. That the said Joseph E. Rollins died on 14 September, 1887, 
at  about the age of six years, without issue and without brother or 
sister, or the issue of such. 

"7. That the said Reuben A. Rollins mentioned in  the said 
last will and testament died in October, 1889. ( 70 

"8. That the plaintiff Ernest A. Rollins is the only child 
and only heir-at-law of the said Reuben A. Rollins. 

"9. That i n  February, 1890, the widow of the said testator, Rufus 
C. Rollins, and one of the defendants in  this action, intermarried with 
the other defendant, William Keel. 

"10. That the defendants are in possession of the said land, and 
have refused, upon demand, to deliver possession. 

"11. That the annual rental value of said land is $20." 
Under the above case agreed, judgment was rendered in favor of the 

defendants and against the plaintiff, who appealed. 

Larry I. Moore and Lathanz & Skinner f i r  plaintiff. 
No cou.nsel contm. 

SITEPI~ERD, C. J. "In interpreting wills it is the duty of the court 
to ascertain and give effect to the intention of the testator. Technical 
rules of construction and decided cases serve only as aids rather than 
as binding rules in  the discharge of such duties. The meaning of every 
will, and its several parts, depends largely upon the .circumstances 
of the testator as these ,appear from the will itself. The meaning at- 
tributed by him to words and phrases, when it appears, must prevail, 
however different this may be from that ordinarily implied by such 
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words and phrases in other wills or other written instruments. The 
sole and controlling purpose is to ascertain what the testator, whose 
will may be under consideration, intended." Applying these principles 
of interpretation to the will of Rufus Rollins, we experience no diffi- 
culty in reaching the conclusion that the words "any lawful heirs" 

should be construed to mean issue. I n  other words the limita- 
( 71 ) tion should read "that if the said Joseph shall die without issue, 

then the same (the lands devised), after the expiration of the 
widowhood of my wife, shall enure to my brother Reuben A. Rollins, 
his heirs and assigns forever." I t  is plain that the devisor intended 
that his widow should have the land until Joseph attained the age 
of eighteen years, and that if he should die without issue she should 
have i t  only during her widowhood. I f  the words "lawful heirs" are 
to be taken in  their technical sense, the widow would, i n  the event of 
Joscph's dying without issue, or brother or sister, or the issue of such 
(and this was the case), take the fee as heir of her son. This would 
defeat the intention of the devisor, as i t  i s  clear that he did not intend 
that she should have any interest in  the land in the event of her mar- 
rying again. This view is well sustained by the reasoning of the court 
in  Palriclc v. Morehead, 85 5. C., 62. 

Joseph having died without issue, and the widow having married, 
the limitation over to Reuben must take effect, and his heir, the plain- 
tiff, is entitled to recover. Reversed. 

Cited:  F r a n k s  v. Whi taker ,  116 N. C., 520; B i r d  v. Gil l iam,  121 
N. C., 327; S a i n  v. Baker ,  128 N.  C., 268; M a y  v. Lewis ,  132 N. C., 
118; W o o l  v. Fleetwoo~d, 136 N.  C., 471; Pitchford v. L i m e r ,  139 N. C., 
15 ; Faison v. Odom,  144 N.  C., 109 ; Harrell  v. Hagan,  147 N. C., 115; 
P u c k e t t  v. Morgan,  158 N .  C., 347; Fa;ison v. Moore, 160 N. C., 149; 
Jones  v. Whichard ,  163 N .  C., 246; Puyk o. Allen, 179 N .  C., 309. 

W i l l ,  Construct ion of-Inteat of Testaior .  

1. The purpose of the testator, as gathered from the will, is always to be car- 
ried out b i  the court, cspecially when it is in consonance with justice 
and natural affection. 

2.  A testatrix bequeathed to twch of her four children (or  their representa- 
tives) one-fourth of her estate, consisting of notes aggregating $4,000, of 
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which one for $2,000 was owing by the plaintiff and onc for $1,000 by each 
of two of the children. S., to whom one-fourth was also given, owed noth- 
ing. The bequest to plaintill' was as follows: "I give and bequeath to my 
son J. L. T. on&ourth of my estate, deducting from his part $2,000, with 
interest, advanced to him, for which I hold his note." The bequests to 
the two children owing $1,000 each were counterbalanced by their respec- 
tive notes : Held (I), that the apparent purpose of the testatrix was that 
the estate should be distributed equally among the children: (2) that 
plaintiff is not entitled to hold the whole of his note as a gift, but in a 
settlement with S. for his share the plaintiff must account for the note 
owing by him. 

ACTION commenced at the April Term, 1894, of PITT, asking ( 72 ) 
a construction of the .will of Nancy C. Tucker, deceased, and sub- 
mitted to Bynu,m, J., upon the following agreed facts: 

1. That in the year 1891 Nancy C. Tucker died domiciled in  the 
county of Pitt, having first executed a last will and testament, which, 
after providing for the payment of debts, etc., was as follows: 

"Item 2. My will and desire is that, after my jus$ debts and burial 
expenses are paid, the balance of my estate shall be divided as fol- 
lows : 

"Item 3. .I give and bequeath to my son Joshua L. Tucker one-fourth 
of my estate, deducting from his part $2,000, with interest, advanced 
to him, for which I hold his note. 

"Item 4. 1 give and bequeath to my daughter Catharine B. Moye 
one-fourth of my estate, deducting from her part $1,000, with interest, 
advanced to her husband, W. B. Moye, for which I hold his note. 

"Item 5. I give and bequeath to my son-in-law Stephen S, Quinerly 
one-fourth of my estate. 

"Item 6. I: give and bequeath to the heirs of Sarah P. Quinerly, 
former wife of Samuel Quinerly, to wit, Robert, Joseph and Rosa 
Quinerly, one-fourth of my estate, deducting from their part $1,000, 
and interest, advanced to their father Samuel Quinerly, for which I 
hold his note. 

"Item 7. I hereby constitute and appoint my beloved son Joshua L. 
Tucker as my executor (without bond) to this my last will and 
testament, to carry out and execute the same according to the ( 73 ) 
true meaning and intent thereof." 

2. That the said Nancy C. Tucker left no real estate, and her entire 
personal estate consisted of a small amount of personal property, 
which has since been sold for $30, of $50 in money, and of two notes, 
one for $2,000, execut~d by the plaintiff Joshua L. Tucker, dated 1 
Augusl, 1885, and bearing interest at  the rate of 8 per cent, apd one 
executed by Samuel Quinerly for $1,000, dated 13 August, 1885, and 
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bearing interest at  same rate, and a note against Mary E. Harper for 
$65, which has been collected. 

3. That at  the date of the execution of her will .the said Nancy C. 
Tucker was possessed of one other note executed by W. B. Moye, for the 
sum of $1,000, dated ---- day of August, 1885, with interest at 8 per 
cent, but the said Nancy C. Tucker, after the date of her said will, and 
before her dcath, delivered the said note to the defendant Catharine B. 
Moye in full of her share of the said Nancy's estate. 

4. That the said Samuel Quinerly died insolvent, and not more than 
25 per cent of the note due from him to the said Nancy is collectible. 

5. That there have gone into plaintiff's hands, exclusive of the note 
against himself and Samuel Quinerly, the sum of $145, and he has paid 
out in the payment of debts and charges of administration the sum of 
$249.70, exclusive of the amount hc may be liable for as counsel and 
attorney's fees. 

6. That said Catharine B. Moye and Joscpli, Robert and Rosa Quin- 
erly, and the guardian of Joseph and Rosa, make no demand upon the 
executors. 

Upon these facts the defendant S. S. Quinerly contends that as i t  was 
the intention of the testatrix to give him one-fourth of her estatc, he is 

entitled to one-half of the note executed by the said Joshua L. 
(74 ) Tucker, or one-half thereof after deducting the amount paid out 

by him as executor. 
The plaintiff contends that inasmuch as the only assets in his hands is 

the $2,000 note executed by himself, hc is entitled to the whole of the 
same as a gift from the testatrix, and that the defendant S. S. Quinerly 
is entitled to nothing. 

Judgment was rendered according to the contention of the plaintiff, 
and defendant S. S. Quinerly appealed therefrom. 

James E. Moore for defendant. 
N o  counsel conh-a. 

BURWELL, J. I n  Lassiter v. W o o d ,  63 N.  C., 360, M r .  Justice Reatde 
said of the will then being interpreted : "It is apparent that the leading 
purpose of the testator was to make all his children equal. The purpose 
of the testator, as gathered from the will, is always to be carried out by 
the court, and minor considerations, when they come in the way, must 
yield. Especially is this so when the purpose is in  consonance with 
justice and natural affection." 

Of the will we have under consideration here, it may be said, we 
think, that i t  is apparent that the leading purpose of the testal-rix seems 
to have been to divide her estate equally between certain persons named 

52 



N. C.] SEPTEMBER TERM, 1894 

therein. She gave to the appellant one-fourth of her estate, and to the 
plaintiff one-fourth. Her  estate consisted of three promissory notes 
amounting to  $4,000 principal money, and "a small amount of personal 
property which has since been sold for $30." 

This general purpose of the testatrix, that her estate should be divided 
into four equal parts, of which the appellant should have one, must be 
carried out, and minor considerations must yield to it. The words used 
by the testatrix i n  the third item of her will must be so construed as 
to make them harmonize with this general purpose, if such a construc- 
tion can be reasonably put upon them. 

I t  seems to us that this can be done, for we have only to declare ( 75 ) 
that when the testatrix said that from the plaintiff's one-fourth 
of her estate he  should deduct $2,000, with interest, advanced to him, 
for which she held his note, she meant only that that note should be used 
as might be necessary in  settlement of plaintiff's share of the estate. And 
if i t  is said this construction does violence to the words used in said item, 
i t  may be replied that the construction contended for by the plaintiff and 
adopted by his Honor seems to us to do violence to the whole will and to 
thwart its apparent general purpose, which is in  consonance with justice 
and natural affection. This is more reasonable, we think, than a con- 
struction that will bring us to the conclusion that  the testatrix meant 
that one of her legatees, to whom she gave one-fourth of her estate, should 
get nothing, while another legatee, to whom she likewise gave one-fourth 
of her estate, should get what was worth more than $2,000. The con- 
struction contended for by the plaintiff would bring about that result, 
it seems, if adopted, and that, too, while, so fa r  as appears, the condition 
of her estate was not changed between the date of her will and her death. 

Our conclusion is that, in a settlement with the appellant for his one- 
fourth part  of the estate of the testatrix, the plaintiff must account for 
the note mentioned in the third item of the will. 

Reversed. 

Cited: B o w d m  v.. Lynch, 173 N. C., 206. 



I N  THE SUPREME COURT [I15 

( 7 6  
W. S. BARNES v. W. T. CRAWFORD. 

Action for Slunder-Xlanderous Wods-Forgery, What Constitutes- 
Practicc-Amendment of Complaint After Demurrer Sustained- 
Discretiofit of Judge. 

1. To constitute actionable slander the words must impute the commission of 
a n  infamous offense; but when it appears from all that  was said a t  the 
time the words were spoken that  they had relation to a transaction that  
was not criminal, and that  they must have been so undcrstood by the 
hearers, the action cannot be sustained. 

2. Forgery is the signing by one without authority, and falsely and with the 
intent to defraud, the name of another to an instrument which, if genuine, 
might apparently be of legal efficacy or the foundation of a legal liability. 

3. The false signing of the iiame of a candidate for Congress to a favorable 
response to a "demand" by certain electors, whereby he is placed in the 
attitude of agreeing to favor certain proposed legislation, is not indictable 
forgery, since he could not be made lizible to any legal proceeding for a 
breach of the same if his signature wcrc genuine. Hence a charge that  
the one so signing such instrument was a "forger" is not actionable 
slander. 

4. It is solely within the discretion of the judge kielow to allow a n  amendment 
to a complaint after a demurrer thereto has been sustained. 

ACTION for damages caused by the use of alleged slanderous words, 
heard on complaint and dcmurrer by Holce, J., a t  February Term, 
1894, of WAKE. 

The plaintiff appealed from the judgment sustaining the demurrer 
and refusing an amendment to the complaint. 

W.  J. Peek an8d W.  A. Mo~tgom~ery for plainti#. 
F. H. Busbee for defenda.nt. 

MACRAE, J. The slanderous words alleged to have been spoken by 
defendant are:  "I did not sign the demand numbered six on the 

( 77 ) said card. My name has been forged to it by Barnes" (mean- 
ing the plaintiff). "Otho Wilson and others got i t  (meaning the 

card) up, and they are forgers, frauds and liars. They (meaning the 
plaintiff and others) have forged my name to the card." 

We give this sentence with the punctuation as appears in  the record. 
It might in  some cases be necessary to send down for the original, but 
we do not deem it to be so here. 

Without entering into a consideration of the nice distinctions which 
have been made as to the grade of the offense a t  common law and by-  
statute, we take i t  that to call a man a forger in this State is'an action- 



able slander. McKee v. Wilson, 87 N. C., 300, and cases there cited. 
But  if these words were so coupled with others in  explanation that they 
must of necessity apply only to a further charge of some specific act, 
i t  would be necessary to pursue the inquiry as to whether the act so 
charged to constitute him a forger would, if truc, amount to such 
offense. 

"An action of slander cannot be maintained for words which impute 
a crime, where, from all that was said a t  the time the words were 
spoken, i t  appears that the words had relation to a transaction that was 
not criminal, and that'they n u s t  have been so understood by the 
hearers." Brow% v. Myers, 40 Ohio St., 99;  13 A. & E., 387. To 
constitute actionable slander the words must impute the commission 
of an  infamous offense. I t  is true that this offense need not be punish- 
able in this State, as was held in Xhipp v. McCraw, 7 N.  C., 463. By 

I reference to the opinion of Chief ~us t ' ice  Tqylor in that case it will be 
found that every instance cited by him was that of the charge of an in- 
famous crime, punishable where i t  was alleged to have been committed. 

' Judge  Hendemofi said in  his concurring opinion: "The gravamen 
in  an  action of slander is  social degradation-the risk of punishment- 
and the rule to test the question whether the words be or be not 
actionable, to wit, Does the charge impute an  infamous crimc? ( 78 ) 
i s  resorted to to ascertain the fact whether it be a social degra- 
dation, and not whether the risk of punishment be incurred. And this 
rule is the test of that, for those who are punished for infamous crimes 
are degraded from their rank as citizens; they lose their privileges as 
freemen, their Ebaram Zegem, and are no longer boni et legales hom- 
ines. No other degradation will give an action," etc. 

I s  i t  then an infamous offense under the law of N6rth Carolina to 
falsely sign the name of another to the paper known as the sixth de- 
mand, which reads as follows? 

"6. That Congress issue a sufficient amount of fractional paper cur- 
rency to facilitate exchange through the medium of the United States 
mail. 

"I approve of the above demand, and, if elected, will endeavor to have 
i t  enacted into a law. I also approve of the purpose of the bill introduced 
.into the United States Senate by Senator Qancc, and known as the 
sub'-treasury Bill; and if i t  i s  not shown to be unconstitutional, I will 
vote for i t  and advocate its passage, and in  tho event it is shown to be 
unconstitutional, then I will introduce and advocate a bill to abolish 
bond warehouses for whiskey, etc., and also a bill to abolish the national 
banks, in accordance with the first demand on this card. 

"Witness :- -- - - - - -- - (Signed) --------------- 7, 
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Forgery is defined to be the signing by one without authority, and 
falsely, and with intent to defraud, the name of another to an instru- 
ment which, if genuine, might apparently be of legal efficacy or the 
foundation of a legal liability. 3 Rice Ev., 487. 

An instrument in writing of which forgery can be predicated is one 
which, if genuine, could operate as the foundation of another man's 
liability, or the evidence of his rights, such as a letter of recommenda- 

tion of a person as a man of property and pecuniary responsibil- 
( 79 ) ity, an order for the delivery of goods,, a receipt, or a railroad 

pass, as well as a bill of exchange, or other express contract. 3 
Greenleaf Ev., 103. 

But  to constitute an indictable forgery, it is not alone sufficient that 
there be a writing, and that the writing be false: i t  must also be such 
as, if true, would be of some legal efficacy, real or apparent, since 
otherwise it has n o  legal t endency  t o  de f raud .  2 Bishop Cr. Law, see. 
533. 

SO, whether the word "instrument," or "document," or "writing," 
be used, i t  will always be found coupled, as in  Newel1 Def., p. 141, 
with the i n t e n t  t o  de f raud .  

Now we all know that i t  is impossible to give an exact definition of 
the word fraud or defraud, but Webster gives as good a definition of 
fraud, as understood in law,  as can be found: "An intentional perver- 
sion of truth for the purpose of obtaining some valuable thing or 
promise from another." The controlling idea always being that the 
instrument, if true, would be the foundation of some legal liability. 

We are of the opinion that the false signing of this paper would not 
be forgery, because the defendant could not be made liable to any legal 
proceeding for the breach of the same, if his signature had been genuine. 

. After the demurrer was sustained and judgment rendered, the plain- 
tiff moved to be allowed to amend his complaint, so as to allege injury 
to him in  his office by the words spoken as set out in "Exhibit A." 
Motion overruled, and the plaintiff excepted. 

This was a matter within the discretion of thk judge below, and 
with which we are not permitted to interfere. Section 272 of The Code 
has been often construed to give to the defendant, after a demurrer 
interposed by him in good faith has bee; overruled, the right to answer, 
over, but i t  has never been extended to the plaintiff as a right to amend 
his complaint. See Clark's Code, and cases there cited under this 

section. 
( 80 ) I n  N e t h e r t o n  v. Candler ,  78 N. C., 88, his Honor overruled 

the defendant's demurrer and allowed the plaintiff to amend his 
complaint. The Court held i t  error, and said he ought to have sus- 
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taincd the demurrer and required the plaintiff to pay the costs; and 
then, instead of dismissing the case, he might, im his discretion,'have 
allowed the plaintiff to amend. "Any pleading may be once amended, 
of course, without cost and without prejudice to the proceeding already 
had, at any t ime before the period for answering it expires." The Code, 
sec. 272. 

"The defendant shall appear and demur or answer a t  the same term 
to which the summons shall be returnable, otherwise the plaintiff may 
have judgment by default.'' The Code, sec. 207. The summons was 
returnable to October Term, 1893, a t  which term the defendant's time 
to answer was extended thirty days, within which extended time he 
demurred instead of filing an answer. 

The amendment, of course, of the complaint, could have been made of 
right a t  any time before the expiration of the thirty days. An amend- 
ment could not have been made after that time without prejudice to the 
proceedings already had, for the defendant had a right to have his de- 
murrer heard, and, as we have said, i t  was entirely within the discretion 
of the presiding judge to permit an amendment to the complaint after 
the demurrer was sustained. 

Affirmed. 

Cited: Crawfoford v. Barnes, 118 N. C., 915. 

Jurisdiction-Justice of the Pea'ce--Action Containsing Divers Causes 
of Actio.lcAmen'dment. 

1. Where, in an action before a justice of the peace, there are two causes of 
action, of only one of which he has jurisdiction, he may proceed to try 
that, treating the other as surplusage. 

2. !L'he Superior Court has, on appeal, power, under see. 908 of The Code, 
to amend any warrant, process, pleading or proceeding "had before a 
justice of the peace," in form and substance, "arfd at  any time," "before 
or after judgment." Hence, on the trial of an appeal from a judgment 
of the justice of the peace, of an action that sought to recover for a 
breach of contract, and also to enforce an equity, the trial judge properly 
allowed an amendment discarding the equitable proceeding. 

APPEAL from a justice's court, tried at  May Term, 1894, of VANCE, 
before Battle, J., and a jury. 
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Judgment in favor of plaintiff, and appeal by the defendant 
( 83 ) Cotten. 

T. T . ' ~ i c k s  for pZaminti#. 
T.  M .  Pittm8an for defendant. 

CLARE, J. I t  has been repeatedly held that if in an action before 
a justice of the peace there are two causes of action, of one of which 

the justice has jurisdiction and of the other he has not, the jus- 
( 84 ) tice can proceed to try the first, treating the latter as surplus- 

age. Manufa,cturing Co. v. Barrett, 95 N.  C., 36. The juris- 
diction as to such valid cause of action is not ousted because further 
relief is asked which the justice has no power to grant. Deloatch v. 
Coman, 90 N. C., 186; Ashe c. Gray, 88 N.  C., 190; Morris v. O'Brianf, 
94 N.  C., 72. I n  the latter case it is  held that the question of jurisdic- 
tion is to be determined by the summons rather than the complaint, as 
i t  depends upon the "sum demanded," citing Neville v. Dew, 94 N. C., 
43, to same effect. The Code, sec. 832. I n  the present case there was 
no written complaint. The summons stated the cause of action to be 
for %on-payment of the sum of $70.80, with interest on same from 1 
January, 1893, du,e by account and contract, and demanded by said 
plaintiff." This is clearly a cause of action of which the justice of the 
peace had jurisdiction. The justice of the peace in making his "return 
to the appeal" states the verbal contention before him, from which it 
appears that the plaintiff claimed $70.80 due him by the defendant 
Cotten for damages for breach of contract in not delivering certain 
tbbacco bought of said Gotten, and to subject that sum out of the pro- 
ceeds of the tobacco in the hands of defendant Cooper, to whom Cot- 
ten had sold it., Of this last the justice had no jurisdiction; but this 
did not oust the jurisdiction as to the cause of action stated in the 
summons against Cotten. The Code, sec. 908, gives the Superior Court 
the fullest power on appeal "to amend any warrant, process, pleading 
or proceeding" had before a justice of the peace "either in form or 
substance," and "at any time either before or after judgment," and 
"whether in  a civil or criminal action." This has been always favored, 
and the only limitation recognized by the courts has been that the 
amendment shall not eontirely change the character of the action. State 
v. Normaq 110 N.  C., 484. His  Honor, therefore, properly allowed 
an amendment discarding the attempted equitable proceeding against 

Cooper, and submitting as the only issue: (1) Was there a breach 
( 85 ) of the contract by defendant Cotten? (2) I f  so, what damage 

has plaintiff sustained? These the jury found in favor of the 
plaintiff, and assessed the damages at  $70.80. These damages the de- 
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fendant Gotten had never offered to pay, but, on the trial before the 
justice, admitting tho contract, he contended that he was relieved from 
breach of i t  by non-performance of plaintiff's pa'rt of it, and further 
insisted, and as to this last properly, that plaintiff could not subject 
the tobacco, or its proceeds in Cooper's hands, for such damages. 

The defendant Cooper was not adjudged by the justice to pay any 
costs or judgment to the plaintiff. The judgment of the Superior. 
Court is only against the defendant Cotten for $70.80 a d  costs, and 
should be affirmed. A nonsuit seems to have been taken as to Cooper. 

Affirmed. 

Cited: 2ClcPhail v. Jolznson, post, 302; Hargrove v. Ha'rris, 116 
N.  C., 420; Pattersoh v. Freeman, 132 N.  C., 359. 

PATSY ANN GASKINS v. HENRY C. DAVIS. 
( 86 

Pleading-Counterelaaim-Bclion of Trespass-Wrongful Gutting and 
Carrying Away Timber-Measure of Damages-Recaption. 

1. A counterclaim, defectively stated, may (if i t  can be maintained a t  all) 
be cured by a reply which contains the allegations omitted therefrom. 

2. In an action for trespass in an cntry upon land after being forbidden, and 
cutting, carrying away and converting timber growing thercon, the in- 
jured party is entitled to recover the value of the timber, when it was 
first severed from the land and became a chattel, together with adequate 
damage for any injury done to the land in removing it therefrom. 

3. So long as timber so taken is not changed into a different species, as by 
sawing i t  into planks or boards, the owner of the land retains the right 
of property therein as fully as when by severance it became a chattel 
instead of a part of the realty, and may regain possession of it by recap: 
tion or other legal remedy, notwithstanding additional value may have 
been imparted to it by transportation to a better market, or by any im- 
provement in its condition short of an actual alteration of species. 

4. One who, in the honest belief that he is on his own land, cuts logs from 
the land of another, cannot, when they are recaptured by the lawful owner, 
sct up a claim for their increase in valuc by reason of his having trans- 
ported them to a better market, nor can he, in an action by the lawful 
owner for damages for cutting other logs, recoup by way of counterclaim 
for the additional value imparted by him to the logs so recaptured. 

ACTION, tried before Bynncm, J., a t  Fall  Term, 1893, of CRAVEN. 
The plaintiff sought to recover damages for the entry upon her land 
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by the defcndant, after being forbidden, and the cutting and carrying 
away a large amount of valuable timber therefrom. 

( 88 ) Verdict and 'judgment for the defendant, and appeal by plain- 
tiff. 

W. W. Clark for &inti#. 
F. M.  8immons and P. AT. Pearsall for defendant. 

AVERY, J. The plaintiff's complaint is in  the nature of a declaration 
for trespass in  the entry by the defendant upon her land, after being 
forbidden, and cutting, carrying away and converting to his own use 
valuable timber that was growing thereon, to her damage $500. The 
logs after being severed were transported to New Bern in  two lots, one 
of which lots was seized by plaintiff after reaching that city, where 
i t  was much more valuable than at  the stump, and was sold by her for. 
the sum of $112. The other lot was converted into boards and sold by 
the defendant. The defendant, for a second defense, sets up by way 
of counterclaim the seizure of the logs by the plaintiff; and though the 
counterclaim may be a defective statement of the defendant's cause of 
action, in  that i t  fails to aver an unlawfd taking, the defect is cured, 

" 

if the counterclaim can be maintained at  all, by the reply, which, by 
way of aider, raises the question of the rightfulness of the seizure. 

The well-established rule is that in such cases the injured party is 
entitled to recover of the trespasser the value .of the timber where i t  
was first severed from the land, and became a chattel (Bennett v. 
Thompson, 35 N. C., 146), together with adequate damage for any 
injury done to the land in removing i t  therefrom. As long as the tim- 

ber taken was not changed into a different species, as by sawing 
( 89 ) into boards, the owner of the land retained her right of prop- 

erty in  the specific logs as fully as when by severance i t  be- 
came her chattel instead of a part of the realty belonging to her. 
Potter v. Madre, 74 N. C., 36. The value of the material taken indi- 
cates the extent of the loss, where there are no circumstances of aggra- 
vation or wilfulness shown, and is the usual measure of damages. 
Where the trespasser has converted the property taken into a different 
species, under the rule of the civil law which we have adopted, the 
article in  its altered state cannot be recovered, but only damages for 
the wrongful taking and conversion, when the change in  its form is 
"made by one who is acting in  good faith and under an honest belief 
that the title was in him." 

I n  Potter v. Ma,dre, supra, Rodman, J., delivering the opinion of the 
Court, says: "The principle of equity (applied in  that case) is s u p  
ported by the analogy of the rule established in  this State by the de- 

60 



X. C.] SEPTEMBER TERM, 1894 

cisions which hold that a vendee of land by a p a d  contract of sale, 
who takes possession and makes improvements, and is afterwards ejected 
by the vendor, may recover the value of his improvements. Albea v. 
GrifSinl, 22 N.  C., 9. So if one who has purchased land from another, 
not having title, enters and improves, believing his title good, and is 
ejected by the rightful owner, he is entitled to compensation. I n  both 
cases one who is morally innocent has confused his property with that 
of another, and he is  held entitled to separate it in the only way i t  can 
be done, viz., by being allowed the value of his improvements in  the ram 
material." The judge laid down correctly the rule as to the damage 
that the plaintiff was entitled to recover of the defendant for the origi- 
nal trespass, the value of the logs when severed a t  the stump, and ade- 
quate damage for injury done to the land in removing them. Potter v. 
Madre, supra; 5 A. & E., 3 6 ;  Ross v. Scott, 15 Lea (Tenn.), 
479. The character of the logs had not been changed by cutting ( 90 ) 
and transporting to New Bern, but the value had probably been 
greatly enhanced. The approved rule, where the is asking dam- 
age for trespass, seems to be that the owner is entitled to recover the 
value of the logs when and where they were severed and without abate- 
ment for the cost of severance. Coal Co. v .  McMillan, 49 Md., 549. But 
'if he prefers to follow and claim the timber removed, he is entitled to do 
so as long as the species remains unchanged. The plaintiff wa? entitled 
to recover in a claim and delivery proceeding the logs that she seems 
to have acquired peaceful possession of without action. Was the defend- 
ant entitled by way of recoupment to the benefit of the enhanced value 
imparted to the property by transporting it to market? Had they been 
sawed up in planks and used to construct a boat, the plaintiff would not 
have been entitled to recover the boat or the material used in its con- 
struction. But if the plaintiff had then unlawfully seized and lost or 
destroyed the boat, and the defendant had been thereby driven to an 
action to recover compensation for his loss, he might have recovered the 
value of the boat, together with the damage, if any done, to his land 
in removing i t  therefrom; but the present plaintiff would have been en- 
titled to deduct, by way of counterclaim, the value of the timber which 
was manufactured into the boat just after i t  was felled and converted 
into a chattel. Potter v. Madre, supra. I t  seems to have been conceded 
that the defendant cut and carried away the logs under the honest but 
mistaken belief that the land upon which they were growing was his own. 
Where a trespasser acts in good faith under a claim of right in  removing 
timber, though he may not be allowed compensation for the cost of 
converting the tree into a chattel, may he not recoup, in analogy to the 
equitable doctrine of betterments, for additional, value imparted to the 
property after its conversion into a chattel and before i t  is changed into 
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a different species? The judge below in  allowing the defendant 
( 91 ) by way of recoupment, the benefit of the enhanced value imparted 

to the logs by removal from the stump to the New Bern market, 
seems to have acted upon the idea that the defendant, by reason of his 
good faith, was entitled to the benefit of the improvement in value im- 
parted by his labor and expense. I n  Ross v. Bcott, supra, where it ap- 
peared that the defendant had entered upon land to mine for coal, and 
under the honest but erroneous belief that he was the owner had built 
houses thereon, i t  was held that the plaintiff might recover the cost of 
the coal im situ, subject to reduction by an allowance for permanent 
improvements put upon the lands. See, also, I n  re United, etc., Co., 15 
L. R., ch. 46; Hilton v. Ward, 34 Ib., 432; Fo~syth v. Wells, 41 Pa. St., 
291. The weight of authority, i t  must be conceded, sustains the rule 
-that where the action is brought for damages for logs cut and removed 
in the honest belief on the part of the trespasser that he had title to 
them, the measure of damages is the value in the woods from which 
they were taken, wit) the amount of injury incident to removal, not at  
the mill where they were carried to be sawed. TiZden v. Johnson, 52 
Vt., 628 (36 Am. Rep., 769, and note 770); Hendre v. Youn,g, 55 Pa.  
St., 176; Hill v. Canfield, 56 Ib., 434; Moody v. Whitney, 38 Me., 174; 
Gushing v. Longfellow, 26 Me., 306 ; QaTle~ v. Fett, 30 Col., 462 ; Foote 
v. Me~r,ilZ, 54 N. H., 496; ~u i lwa t j  Co. v. Hutchings, 32 Ohio St., 571. 
I n  the absence of any evidence that would justify the assessment of vin- 
dictive damages, there is only one exception to the rule as we have 
stated it, and that is where the trees destroyed are not the ordinary 
timber of the forest, but are peculiarly valuable for ornament or as 
shade trees. 

I t  being settled in this State that the right to the specific chattel, 
which vests on severance from the land in  the owner of the soil, remains 
in him till the species is changed, we are constrained to go further, 

though i t  may sometimes subject a mistaken trespasser to hard- 
( 92 ) ship, and hold that the true owner is entitled to regain possession- 

of a log cut and removed from his land either by recapture or 
by any other remedy provided by law, whatever additional value may 
have been imparted to it by transporting i t  to a better market or by any 
improvements in  its condition short of an actual alteration of species. 
I n  Wymout8 v. R. R., 17 Wis., 550, the Court says: "In determining 
the question of recaption, the law must either allow the owner to retake 
the property or i t  must hold that he has lost his right by the wrongful 
act of another. I f  retaken a t  all i t  must be taken as i t  is found, though 
enhanced in value by the trespasser. I t  cannot be returned to its origi- 
nal condition. The law therefore being obliged to say either that the 
wrong-doer shall lose his labor or the owner shall lose the right to take 
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the property wherever he may find it, very properly decides in  favor of 
the latter. But where the owner voluntarily waives the right to reclaim , the property itself and sues for damages, the difficulty of separating the 

I enhanced value from the original value no longer exists. I t  is then en- 
tirely practicable to give the owner the entire value that was taken from 
him, which i t  seems that natural justice requires, without adding to 
i t  such value as the property may have afterwards acquired from 
the labor of the defendant. I n  the case. of recaption the law does not 
allow it, because i t  is absolute justice that the original owner should 
have the additional value. But where the wrong-doer has by his own 
act created a state of facts, when either he or the owner must lose, then 
the law says the wrong-doer shall lose." 26 Am. Rep., 529, note. When, 
therefore, the plaintiff recaptured the one lot of logs that had been 
enhanced in value by transportation from the stump to the city market, 
she but exercised the right, given her by law, to peacefully regain pos- 
session of her own chattels wherever found. She was guilty of no in- 
fringement of the rights of the defendant for which an  action 
would lie. ( 93 ) 

I t  is familiar learning that a defendant can only maintain 
euccessfully a counterclaim when it is of such a nature that he could 
recover upon it in  a separate suit brought against the plaintiff. The 
defendant could not recover therefore either in a distinct action for 
the taking of the logs or by way of counterclaim. When the plain- 
tiff recaptured the logs she was guilty of no wrong, and the ques- 
tion of title to the property so rightfully taken was eliminated from 
all possible future controversy. Her  remedy by act of the law remained 
as to so many of the logs as she had not regained possession of by her 
own act. After she had recaptured one lot, the property in them in their 
altered state and a t  the new situs reve~ted in her. with the absolute jus 
disponendi, as in  the case of her other personal property. Nothing re- 
mained to be adjusted in  the courts except her claim for damages for the 
taking of the other b t  and the injury to the land, if any, incident to the 
removal of both lots. I t  was error, therefore, to instruct the jury that 
the enhanced-value imparted by removal to the one lot of logs might be 
allowed the defendant as a counterclaim, so as to set off the damages 
assessed for injury to the land and for the value at  the stump of the 
other lot, and the plaintiff is entitled to a 

New trial. 

Cited: Davis v. Wall, 142 N. C., 451; Whitfield v. Lumber Co., 152 
N. C., 214; Williams v, Lunzbar Co., 154 N. C., 310; WaA v. Holloman, 
I56 N. C., 276, 
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( 94 ) 
EDWARD T. CLARK v. W. R. COX rn AL. 

Limitations of Trust-Executory Interests in  Land-Vested and Cow 
tingent Remainder--Shifting Use-Descent and Purchase. 

1. Unless the creator of a trust clearly intends otherwise, its limitations must 
be construed according to the rules applicable to limitations of a strictly 
legal character. 

2. T'he distinction between a contingent and 17ested remainder is, that  if the 
conditional element is incorporated into the description of the gift to the 
remainderman, then the remainder is  continge?zt; but if after the gift of a 
vested interest a clause is added divesting it, the remainder is vested. 

3. Where the person who is to take is certain, but the event is uncertain, a con- 
tingent remainder, conditional limitation or executory derise is trans- 
missible by descent. 

4. A deed conveyed land in trust for the use and behoof of L, for life, then 
for the use of any child of L. living a t  her death, and in case no such 
child should be living, then for the use of L. C., A. N., 0. N. and R. N., 
their heirs and assigns; and if one or more of the latter should die before 
such contingency should take place withont leaving any child or children 
then living, then to the use of the survivor or survivors of them, the said 
L. C. and A. N., 0, N. and R. N., their heirs and assigns, forever. L. died 
without having had issue; A. N. and R. N, predeceased L., leaving no 
issue. L. C. and 0. N. also predeceased fr., but left issue. I n  an action 
for partition of the lands: Held, that  the limitation to L. C .  and the 
others was a contingent defeasible fee with an inheritable quality, which, 
upon the death of L. without issue, descended to the heirs of L. N, and 
0. N. ( the interests of A. N. and R. N, having shifted simultaneously with 
their death to L..N, and 0. N . ) ,  and as the heirs of L. N. and 0. N. take 
by descent, and not as  purchasers, the division must be per stirpes and 
not per capita. 

CLARK, J., did not sit on the hearing of this case. 

PROCEEDING FOR PARTITION, t r ied before Bynum, J., a t  HALIBAX, and  
t h e  facts  were as  follows: 

O n  13 J a n u a r y ,  1807, J a m e s  S m i t h  executed a deed i n  t rus t  to  David  
Cla rk  containing t h e  following provision: "TO have and to hold the 
sa id  t rac t  o r  parcel of l and  and  a l l  a n d  s ingular  t h e  premises above 
mentioned to the  said David  Cla rk  a n d  h i s  heirs for the  uses and  purposes 
hereinafter  mentioned, t h a t  is  to  say, i n  t rus t  f o r  the use and  behoof 
of the  said Lucy S. Norfleet dur ing  her  life, then  f o r  the use and behoof 
of such child o r  children a s  she, the  said Lucy  S. Norfleet m a y  have 
l iving a t , t h e  t ime of h e r  dea th ;  a n d  i n  case t h e  said Lucy S. Norfleet 

should die  without  leaving a n y  child o r  children living a t  t h e  
( 95 ) t ime of her  death, then i n  t rus t  f o r  t h e  use, benefit and  behoof 

of Louisa Clark, A n n  S. Norfleet, Olivia Norfleet a n d  Rebecca 
Norfleet, their  heirs  a n d  assigns; a n d  i f  one o r  more  of them, the  said 
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Louisa Clark, Ann S. Norfleet, Olivia Norfleet and Rebecca Norfleet, 
should die before such contingency shall take place without leaving any 
child or children then living a t  the time of her or their death, then to 
the use and benefit of the surviving or survivors of them, the said Louisa 
Clark, Ann S. Norfleet, Olivia ~oEfleet and Rebecca Norfleet, their heirs 
and assigns forever." Lucy S. Norfleet intermarried with Weldon N. 

u 

Edwards, and died 2 May, 1892, without having had any issue. Ann S. 
Norfleet and Rebecca Norfleet died during the lifetime of Lucy S. Ed- 
wards, nke Norfleet, without leaving any child or descendant. Louisa 
Clark died during the lifetime of Lucy S. Edwards, and her grand- 
children and great-grandchildren are the plaintiffs. Olivia Norfleet 
intermarried with Thomas Cox, and died during the lifetime of Lucy S. 
Edwards, and her children and grandchildren are the defendants. B 
petition was filed by the plaintiffs against the defendants for a sale of 
the land conveyed upon trust by James Smith, for partition, and the land 
sold. Judgment was rendered decreeing the division of the fund among 
the plaintiffs and defendants per stirpes, and from this judgment the 
plaintiffs appealed. 

R. 0. Burton and E. T.  Clark f o ~  plainltifs. 
Thomas'N. Hill for defendan'ts. 

SHEPHERD, C. J. I t  is contended on the part  of the plaintiffs that 
Louisa Clark and Olivia Cox, ne'e Norfleet, who died during the life- 
time of Lucy S. Edwards, ne'e Norfleet, took no interest under the 
deed in  trust that could be transmitted by descent; that their heirs, 
who are plaintiffs and defendants, took as purchasers individu- 
ally as if they had been named in the said deed, and that the ( 96 ) 
fund should therefore be divided per cap'ta and not per stirpes. 

A perusal of the deed very clearly shows that i t  was not made in ops 
comilii, and the language used by the draftsman had such a definite and 
legal significance that but little difficulty is experienced in arriving at  
the intention of the donor. It may also be observed that in limitations 
of a trust "the construction of limitations ought to be made according 
to the construction of limitations of a legal estate, unless the intent of 
the testator or author of the trust plainly appears to the contrary." 
Fearne Cont. Rem., 125; Starnes v. Hill, 112 N. C., 1( As there is 
nothing in  the deed from which we can infer that the terms thekein em- 
ployed were to be understood in any other than their technical sense, 
we must determine the limitations under consideration according to 
the rules of common law applicable to limitations of a strictly legal 
character. Conceding the authority of Holmes v. Holmes, 86 N. C., 
205, commented upon in Fulbright v. Yoder, 113 N .  C., 456, and treat- 
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ing that case as the single exception to the rule above mentioned, we have 
in this case a limitation to Lucy S. Norfleet for life, and a remainder in  
fee to such of her children as might be living at  her death. As she had 
no children a t  the time of the execution of the deed, the remainder to 
them was contingert, and as, i n  the event of her dying without children, 
a remainder was limited to Louisa Clark, Ann S. Norfleet, Olivia Nor- 
fleet and Rebecca Norfleet, and their heirs, there was a limitation of two 
concurrent fees by way of remainder as substitutes or alternatives, one 
for the other, the latter to take effect in case the prior one should fail 
to vest in  interest, and this limitation is called "a limitation by way 
of remainder on a contingency with a double aspect." Watson v. Smith, 
110 N. C., 6. I t  must be noted that the limitation to Louisa Clark and 
her sisters above named was a limitation to them and their heirs, and 

not to those who should survive; and had there been no limita- 
( 97 ) tion to the children of Lucy S. Norfleet, the life-tenant, these 

sisters would have taken a vested remainder, subject to be di- 
vested as to those who should die without children before the death of the 
said Lucy, their s h a ~ e s  going by way of shifting use to the surviving 
sister or sisters in fee. "Thus on a devise to A. for life, remainder to 
his children, but if any child die in-the lifetime of A,, his ;hare to go 
to those who survive, the share of each child is said to be vested sub- 
ject to be divested by its death. But on a devise to such of his children 
as survive him, the remainder is contingent. The distinction is that 
if the conditional element is incorporated into the description of the 
gift to the remainderman, then the remainder is contingent; but, if, 
after the word giving a vested interest, a clause is added divesting it, the 
remainder is vested." Gray Perpetuities, 108 ; Btaimes v. Hill, supra. 
So where a devise was to "A. for life, with a devise over of all property 
that might be left a t  A's death to the testator's four children, by name, 
with a provision that if any of the four children died before A. the 
property should be equally divided among the survivors, 'except they 
should leave issue,' and in that case to go to the issue,' i t  was held to 
be a vested remainder in the four children. I f  i t  had been construed 
to be a devise to such of them as survived A., it would have been a con- 
tingent remainder. I t  was held, moreover, to be a devise in fee, subject 
to be divested .upon the happening of a condition subsequent with a 
limitation over upon the happening of that contingency." 2 Wash. 
R. P., 3 Ed., 510. 

~ h k  foregbing authorities are referred to for the purpose of showing 
that, in contemplation of law, there was no uncertainty as to the persons 
who were to take upon the happening of the contingency, that is, the 
death of the life-tenant, Lucy S. Norfleet, without leaving children. 
This being so, i t  follows that each of these sisters took such a contingent 
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interest as was transmissible by descent, as it is well settled that 
"executory interests in real property, which are not contingent ( 98 ) 
on account of the person, descend to the heir of persons to whom 
they are limited, . . . where they die before the contingency 
happens upon which they are to vest." 2 Fearne, supra, 434. 

"All contingent estates of inheritance, as well as springing and ex- 
e c u t o r ~  uses and possibilities, coupled with an interest, where the person 

I 

to take is certain, are transmissible by descent." 4 Kent Corn., 262. 
"Where the person is ascertained who is to take the remainder if i t  

' 

becomes vested, and he dies, it will pass to his heirs." 2 Wash., supra, 
264; Noden v. Griffiths, 1 W. Black, 606; 1 Preston Est., 76. This 
principle is fully adopted in  this State, and in Hackmy v. Crifith, 59 
N. C., 348, the Court said: "It is settled that where the person is 
known, but the event is  uncertain, a contingent remainder, conditional 
limitation, or executory devise, is transmissible by descent." Having 
seen that there was, legally speaking, no uncertainty as to the persons 
in  whom the, estate was ta vest in case the life-tenant should presently 
die without children, i t  must follow that Louisa Clark and her said 
sisters took under the deed an interest that could be inherited. This 
interest, as we have indicated, was a fee simple, contingent alone upon 
the death of the life-tenant without children; but the fee was subject to 
be divested by condition subsequent as to those who should die without 
leaving children before the happening of the said contingency. This 
contingent defeasible fee, possessing an inheritable quality, descended 
to the heirs of Louisa Clark and her sisters upon their death before the 
happening of the contingency; but; as Ann and Rebecca died without 
children, their interest simultaneously with their death shifted by virtue 
of the condition to Louisa and Olivia or their heirs. 

The case does not disclose whether Louisa and Olivia died before or 
after the other two sisters; but this would, under the view we have 
taken, be immaterial, since, as we have observed, the interests of 
all the sisters were of a descendible character. The contingent ( 99 ) 
interest in fee of Ann and Rebecca having shifted to Louisa and 
Olivia, or, if then dead, to their heirs, it must follow that upon the 
death of Lucy S. Norfleet, the life-tenant, without children, the entire 
inheritance vested in the heirs of Louisa and Olivia, these latter hav- 
ing died before the life-tenant and having left children. 

The contention of counsel is  based upon the idea that the plaintiffs 
and defendants take as purchasers. But it is difficult to understand how 
this can be so, inasmuch as there is no limitation whatever to them as 
the children of Louisa and Olivia. The estate was limited to the sisters 
and their heirs, subject to be divested only upon the death of any of 
them without children. The reference to children was simply a part of 
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a condition upon which the interests in fee were to shift from one or 
more sisters to another or others, and has not the slightest efficacy 
by way of conveying an interest to any one. 

Having defined these limitations, i t  must be apparent that there is 
no way in  which these parties can derive any interest except through 
their ancestors by descent. They take as heirs of their respective moth- 
ers, and of course must take per stirpes. 

The principle is "that if the heir is to take anything which might 
have vested i n  the ancestor, the heir shall be in by descent. And in 
cases where an estate is to arise to the ancestor and his heirs on a con- 
dition precedent, the performance of it after the ancestor's decease (in 
whom no estate at all theretofore vested) will entitle his heirs as by 
descent. To which we may add the rule respecting the transmissible 
quality of cowtingent remainders or executory devises to the representa- 
tives of the ancestor dying before the estate vests." 1 Fearne, supra, 33. 

I f ,  as the plaintiffs contend, the contingent interests were not de- 
scendible, it would be perplexing to discover how they can set 

(100) up any claim to the proceeds of the sale for partition. The 
learned brief of counsel seems to be predicated upon the idea 

that there was a limitation of some kind to the plaintiffs and defendants 
as purchasers, but as we have seen that there was no such limitation, 
i t  is unnecessary to review the authorities cited. These are generally 
decisions turning upon the construction of wills, or where, as in Wil- 
liams v. Beasley, 60 N. C., 102, there was in effect a limitation to 
children (a  word of purchase) after a preceding estate. 

For  the reasons above given, we are of the opinion that the judgment 
must be 

Affirmed. 

Cited: Whitesides v. Cooper, post, 574; Bowen v. Hackney, 136 
N. C., 191; Malloy v. Acheson, 179 N. C., 97, 98. 

W. T. STSIKBACK, ADMIRISTRATOR OF J. L. KITTRELL, v. G. I. 
HARRIS ET AL. 

Xale of Land for Assets-Defenses-Issues-Debts Due by Decedent- 
Judgment Against Admin&trator. 

1. The fact that an administrator made no defense to an action in which a 
judgment was rendered against him is no defense to a proceeding by the 
administrator against the heirs to sell the lands of the decedent to make 
assets to pay such judgment and other debts. 
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2. In a proceeding for the sale of decedent's lands for assets to pay debts it 
was error to refuse to submit an issue raised by the answer as to- the 
sufficiency of the personal property to pay the debts. 

3. In a proceeding by an administrator to sell land for assets to pay debts, 
the heirs cannot, by a mere general denial of title in the ancestor and 
without alleging independent title in themselves, put the administrator 
to proof of the decedent's title. 

APPEAL from Battle, J., on appeal from the clerk of the Superior 
Court of QANCE, on petition for license to sell lands for assets. 

The petition, after setting out the death of the intestate James 
L. Kittrell, and the names of the heirs a t  law who were made (101) 
parties defendant, alleged- 

"3. That the amount of the debts still outstanding against said estate, 
in  so fa r  as they have been brought to plaintiff's notice, is a judg- 
ment in  favor of James H. Lassiter & Son against, plaintiff as such . 
administrator, for $409.77, with 8 per cent interest on $231.83 from 
5 October, 1891, and $5.70 costs, and the further sum of $------, costs 
and charges of administration. 

"4. That the personal estate of said James L. Kittrell was absorbed 
in  the allowance to his widow for her year's support and that of her 
two infant children. 

"5. Plaintiff alleges, upon information and belief, that said intestate 
was, a t  the time of his death, seized of a tract of land situate on the 
shorter road from Henderson, in  Vance County, to Oxford, in Granville 
County, near Health Seat, in Vance, adjoining the lands of the late 
David Stone, owned now by his heirs, J. W. Kittrell, Mrs. Eliza Glover 
and others, containing 137 acres, of the value of about $1,200." 

The defendants answered as follows : 
"3. They admit that James H. Lassiter & Son procured a judgment to 

be rendered in their favor against the plaintiff as administrator of the * 

said intestate a t  October Term, 1891, of the Superior Court of said 
county for the sum of $409.77 and interest and costs, but they aver that 
plaintiff, at  the time of his qualification as administrator as aforesaid, 
and of the procurement of said judgment as aforesaid, was, and still is 
a confidential clerk of said James H. Lassiter & Son; and they aver 
that said administrator made no defense whatever to said James H. 
Lassiter & Son's action against him, but permitted said James H .  Las- 
siter & Son to take judgment against him for said sum of $409.77, and 
interest and costs as aforesaid, for want of an answer to said complaint: 
"4. Whether or not the personal estate of the said intestate 'was all 

absorbed in the allov~ance to his widow for her year's support 
and that of her two children,' as is alleged in  the fourth para- (102) 
graph of plaintiff's complaint, these defendants have no knowl- 
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edge or information thereof sufficient to enable them to form a belief, 
and, therefore, they demand pmof thereof. 

"5.  They deny that said 'intestate was, at  the time of his death, 
seized of the tract of land' described in the fifth paragraph of the com- 
plaint." 

Wherefore, these defendants demand judgment that they go hence, 
etc. 

Upon the filing of the answer, the clerk transferred the proceeding 
for trial to  the Superior Court a t  term, upon issues certified as fol- 
lows : 

"1. Was J. L. Kittrell, a t  the time of his death, seized of the tract 
of land described in the petition ? 

"2. What amount of the personal estate of the said J. L. Kittrell 
came, or ought to have come, to the hands of the administrator 1" 

The plaintiff, by counsel, objected, and excepted to the order of the 
clerk and moved the court to grant an order for the sale of said 
property, on the ground that no material issue was raised by the an- 
swer. 

The cause was heard at the February Term, 1894, of Vance Superior 
Court, before Bynum, J. When called for trial the plaintiff moved for 
judgment, upon the ground that the issues certified by the clerk were 
not material. 

The defendant's counsel present suggested the propriety of an issue 
as to the bona fides of the judgment alleged in the plaintiff's petition in 

, favor of James H. Lassiter & Son, but upon the record in that case being 
exhibited to him in open court, and i t  appearing, upon examination, that 
the judgment was upon a sealed bond attached to the record and a veri- 
fied complaint, the issue was not insisted upon, and the court held that 
the plaintiff was entitled to the judgment prayed. 

The defendants urged that the case be remanded to the clerk, 
(103) suggesting as a reason therefor that other creditors of the de- 

ceased would wish to assert claims against the estate. 
His Honor stated that he would defer signing the judgment, that the 

fact might be made to appear to him, by affidavit, that the interest of 
any party required the proceeding to be remanded. The cause was held 
open for several days and no such affidavit was tendered. But at the end 
of that time one of the counsel for the defendants, who was not present 
a t  the trial, appeared and insisted upon a trial of the issues certified by 
'the clerk, and tendered in addition thereto t l~e~fo l lowin~ issuee: 

"1. Was the judgment in favor of James H. Lassiter & Son against 
plaintiff as administrator of J. L. Kittrell bona fide? 

"2. Was the personal estate of the late James L. Kittrell absorbed in 
the allowance to his widow for her year's support for herself and her 
two children ? 70 



N. C.] SEPTEMBER TERM, 1894 

"3. Was the plaintiff's intestate James L. Kittrell seized, at  the time 
of his death, in  fee, of the lands described in  the plaintiff's complaint or 
petition ?" 

His Honor refuscd to submit any issue to the jury. The defendants 
excepted, and from the judgment i n  favor of the plaintiff, appealed. 

1". 1". IIicks and: T. M.  P i t t m a n  for pla~ifi'tif. 
J .  B. Batchelor for defendant.  

SHEPHERD, C. J. We do not think that under the particular circum- 
,tances of this case the counsel was precluded fromimisting that the 
issues raised upon the pleadings should be submitted to the jury. Thc 
question to be determined, therefore, is whether the issues certified by 
the clerk were material. 

1. As to the first issue, we agree with his Honor that i t  should not 
have been submitted. There is not the slightest suggestion that 
the debt upon which the jud,pent was taken against the admin- (104) 
istrator was not due by his intestate, and the mere fact that the 
administrator made no defense to such a claim cannot invalidate the 
judgment. 

2. I n  refusing to submit the second issue, or to order the taking of 
an  account, we think there was error. Before descended lands can be 
subjected to the payment of the indebtedness of the ancestor, i t  must 
be shown that the personal assets are insufficient or have been exhausted 
in  due course of administration (Womack7s Digest, 4885), and as the 
answer denied this. an  issue was raised which should have been tried 
before making a decree of sale. 

3. As to the third issue, we very much doubt whether in a proceeding 
of this kind the heirs, without alleging any independent title in them- 
selves, can by a mere general denial put the administrator upon proof 
of the ancestor's title. To permit this would result in  much unnecessary 
expense, inconvenience an2 delay in  the settlement of estates. I n  this 
case no prejudice can possibly be done the heirs, as the decree purports 
to operate only upon "the interest and estate" of their ancestor. I f  he 
has any interest or estate, they are of course bound by the decree; if he 
has none, or if the heirs have any interest or estate independent of their 
ancestor, they are clearly not estopped by the form of this decree. 
When the decree is to be so framed, we are inclined to the opinion that 
such a general denial by the heirs: should not be considered. Egertom v. 
Jomes, 107 N. C., 284, and other decisions, do not present this point. 
The objection there is taken by parties claiming the land or some in- 
terest therein, and when i t  is shown that the decedent has parted with 
his title the jurisdiction is defeated. I n  the cases like the prcscnt i t  
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would seem that the heir should not be permitted to show by mere gen- 
eral denial that his ancestor had no title, and the jurisdictional question 
in such an  instance would therefore not arise. 

New trial. 

(105) 
JAMES M. YOUNG, TRUSTEE, v. JAMES R. YOUNG. 

Bent Accruing on Devised Land-Rent in Arrears at Time of Con- 
veyance, to Whom Due-Contract-Evidence. 

1. Rent accruing on devised land, after the payment of testator's debts and 
legacies, belongs to the devisee. 

2. Rent in arrears at  time oE conveyance of land does not pass by the deed. 
3. In the com-gromise and settlement of differences between the beneficiaries 

under a will, in pursuance of which certain real estate belonging to one 
of the parties as residuary legatee was conveyed by such legatee to 
another beneficiary, the fact that the latter, in a paper-writing signed by 
her (or her agent) alone, agreed that past:due rents of lands other than 
of the land so conveyed should belong to the grantor, is not in itself evi- 
dence of an assignment to the grantee of such past-due rents of the lands 
so conveyed, but a pager-writing so signed was competent evidence to be 
submitted to the jury in connection with other testimony tending to show 
that it was a part of the settlement between the parties. 

APPEAL from a justice's court, tried a t  May Term, 1894, of VANCE, 
before Battle, J., and a jury. 

The plaintiffs warranted the defendant for $188.15, with interest 
from 18 October, 1892, for money had and received by the defendant to 
plaintiff's use, upon the following allegations: 

That R. E. Young died 14 March, 1892, leaving a will. That at 
the time of his death he owned a storehouse and lot, tenanted by Barnes, 
Stainback & Co., who were paying $27.50 per rnontb, from 27 Febru- 
ary, 1892, and who furnished about the. burial of said R. E .  Young, 
and other disbursements to his use, $23.50, which should be applied as 
a credit upon said rent. That plaintiff ADJ Eliza Young is sister and 
next of kin named in R. E. Young's will, and James M. Young her son, 

is trustee of her property for her. That the debts of R. E. 
(106) Young and the legacies under his will had been paid, and his 

executrix filed her final account on 19 October, 1892. And said 
Barnes, Stainback & Co.'s storehouse ceased to be a part of R. E. 
Young's estate on 18 October, 1892, the executrix never having received 
or accounted to the ~esiduary legatee for the rent. 
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That the defendant, claiming to be agent or manager for said execu- 
trix, collected $75 or more of the said rent in the summer of the year 
1892, and that Barnes, Stainback & Co. made an assignment to A. 0. 
Zollicoffer in  December, 1892, preferring the defendant for the balance 
of the said rent up to 18 October, 1892, and that said Zollicoffer paid 
the same to the defendant in April, 1893. That plaintiffs, by their 
agent, demanded the said money of the defendant about 1 November, 
1893, and again 15 March, 1894, and that he refused to pay the same. 

The defendant denied the alleged indebtedness and .that he had re- 
ceived the money as alleged; and he denied that the plaintiffs were or 
are entitled to recover or collect the said rent a t  all, and also claimed 
that in the settlement of the estate of R. E. Young the plaintiffs sur- 
rendered and abondoned all claim to said rent. 

The plaintiffs, in support of their contention, offered evidence as 
follows : 

I t  was admitted that demand had been made upon defendant for the 
amount of rent alleged to be due, and the demand was not complied 
with. I t  was admitted also that Mrs. Ann E. Young, the plaintiff, had 
conveyed all her property in trust to her son and co-plaintiff Jaines 
M. Young. 

Mr. T. T. Hicks was then introduced as a witness for plaintiffs, and 
testified as follows : 

"On 18 October, 1892, Mrs. W. W. Young and her then husband, Dr. 
Young, raised the money and paid off the legacies under the will of 
R. E. Young, and also his debts, except some small debts personally 
paid by his executrix and embraced in account that day filed. 
Two-thirds of the legacy in favor of the executrix, Pattie F. (107) 
Young) was paid in land, including the Barnes, Stainback & 
Co. storehouse at  $3,750. Up to that time the feme plaintiff, neither 
she nor her husband, had exercised any control over the real estate of 
R. E. Young. At once after the settlement Mrs. Pattie Young, through 
her agent, J. R. Young, turned over to me as attorney for Mrs. Ann 
Eliza Young a large pocket-book containing a number of evidences of 
debt, notes, bonds, chattel mortgages, etc. There was a judgment of 
record against W. T. Cheatham, Jr., which it ,was then stated would 
be assigned of record to  the feme plaintiff. That settlement was made 
in  my office October, 1892, the day Judge Furches spoke here. This 
storehouse was a part  of R. E. Young's estate, owned by his estate up to 
that time, when it became the property of his wife. She made a will 
next day and devised it to J. R. Young, subject to certain provisions 
i n  the will, and died about a week later. Very soon after, 21 December, 
1892, when Barnes, Stainback & Co. assigned, at  the instance of Dr. 
Young I called on the defendant for this rent. H e  did not then deny 
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that he had received the rent nor affirm that he had. Again, in  March, 
1894, I made written demand on him in  behalf of the plaintiffs for that 
rent." 

Cross-examined, he says: "This rent was not. discussed; never dis- 
cussed by me with any one prior to settlement of October, 1892-this 
past-due rent. No other matter except this was kept open, but I don't 
think the~pocket-book was delivered till a day or two later, but agreed 
on that day to be delivered. All that was agreed on has been done. 
I wrote the paper marked 'A.' When I made demand on James R. 
Young he said' all that had been settled, 'that matter has all been 
settled'; and I understood he insisted the rent belonged to Mrs. 
Pattie Young, because she had bought the house. The date of the first 
demand was about 1 March. 1893: i t  was before 11 March. date of Dr. 

Young's death; 15   arch,' 1894, was the date of ihe  next de- 
(108) mand. There was a violent lawsuit going on over the will of 

Mrs. Pattie Young, which will was established in February, 1894, 
by withdrawal of appeal." 

Here the paper marked "A" was shown the witness. for identifica- 
tion. The paper is in  handwriting of Mr. T. T. Hicks and signed by 
J. R. Young, agent, and the paper was at  this time offered in  evidence 
by defendant. Plaintiffs objected to the introduction of the paper be- 
cause of its incompetency and irrelevancy as testimony, and because i t  
was, plaintiffs claimed, a declaration of defendant in his behalf. 

Objection overruled, and the plaintiffs excepted. 
This paper-writing ("A") was as follows : 

I 

The tenants of the lands of D. E. Young, I. J. Young and R. E. 
Young, lately in  charge of R. E. Young, and also the store and town 
property, are to account to and deal with Dr. W. W. Young and wife 
for past-due rents, and from and after this date one-half the rents of 
the Harris 607 acres for this year to go to W. W. Young-Barnes, 
Stainback & Co.'s store excepted. 

PATTIE F. YOUNG, 
18 October, 1892. By J. R. YOUNG, Agent. 

The plaintiffs object'ed to the introduction of this document by the 
defendant at  all, and insisted- 

1. That it was nothing more than a declaration in. defendant's favor 
9 made by defendant. 

2. That i t  did not appear to have been brought to the knowledge or 
attention of the feme plaintiff or her husband. 

3. That no evidence was offered to show that the attorney, in whose 
handwriting the paper is, had any authority to make it, or to yield 
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to the defendant, impliedly, by accepting it, the then past-due rents 
in  the Barnes, Stainback & Co. store. 

4. ThaB i t  had no bearing on the issue, the Barnes, Stainback (109) 
& 00. store being expressly excepted from the operation of the 
paper. 

5. That there was no consideration shown for the alleged release of 
such past-due rents. 

These contentions were all urged again after the close of the evi- 
dence, and the judge was requested by the pIaintiffs to direct the jury 
to disregard said paper entirely. And again, after the verdict, the 
same contentions in  regard to this paper were insisted upon by the 
plaintiffs when they were asking for a new trial. I n  each and every 
instance the decision of the court being against the plaintiffs, they 
duly excepted. 

The judge intimated no opinion whatever as to what weight should 
be given to the paper-writing by the jury, but laid before them fully 
the contentions and explanations of the parties in regard to the same. 

Mr. Hicks testified further in regard to the paper: 
"After we finished the settlement of 18 October, and after Mr. 

Zollicoffer and Dr. Young had gone, I think I said to Mr. Young that, 
as he and Mrs. Pattie Young had been collecting the rents, and as they 
were to be collected thereafter by Dr. Young and wife, we ought to 
have a paper to show tenants, and J. R. Young suggested that I write 
such a paper, and I did so. Of the 607-acre tract, Mrs. Pattie Young 
owned one-half, and the other half her husband, and that half she took 
for $1,500. As Tent for that was then due, it was expressed in the 
paper. After the paper was written Mr. J. R. Young suggested that the 
store still belonged to Mrs. Pattie Young and should be excepted, and 
i t  was. Nothing was said about giving past-due rents o? Barnes, Stain- 
back & Co.'s store to Mrs. Pattie Young, and there was no considera- 
tion for it. Dr. Young had never collected any rent on the store." 

James R. Young, a witness for the defendant, testified as fol- (110) 
lows : 

"After the death of R. E. Young I was agent of his wife, who was 
his executrix. I took charge of his affairs 3 June, 1892. I received 
from Barnes, Stainback & Co. $80.36, and an account of $52.20 against 
the estate, making $132.50 on the rent. Some time in the summer 
I received a note, due in sixty or ninety days, for $75 on rent, which 
was not paid a t  maturity, but renewed. This $80.30 was accounted 
for by me as agent for Mrs. Pattie Young." 

This last statement as to $80.30 was objected to by plaintiffs, on the 
ground that the account as filed by executrix is made out by this wit- 
ness, and he is estopped to deny his own act. Objection overruled, and 
plaintiffs excepted. 75 
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"It was not put in  the final account, because under the agreement of 
18 October Mrs. Young was to have this rent. I n  my settlement with 
A. 0. Zollicoffer, as trustee of Barnes, Stainback & Go., taking up 
what was due to  me and to me as agent of Mrs. Young, I received all 
the preferred debt except $35 or $36. The rent for January, February 
and March was a t  $27.50 per month; the rent for balance of time was 
a t  $25. I reduced the rent a t  demand of parties. I was acting as 
Mrs. Young's agent. I n  the settlement of the estate of R. E. Young 
there arose a controversy between Mrs. Pattie 3'. Young and W. W. 
Young and wife. I t  was settled by an agreement in  writing. P a r t  of 
i t  was reduced to writing. Dr. Young and wife insisted on her taking 
her legacy of $10,000 in real estate. I n  discussing this matter, Mr. 
Hicks said he was willing for Mrs. Pattie Young to receive rents on 
real estate in  lieu of interest, if she would do this. I t  was agreed that 
she would take two-thirds of her legacy in real estate, and the deeds 
were executed accordingly. The parties met a t  Mr. Hicks' office 18 
October, 1892, and the final account was presented and examilied by 

Mr. Hicks, attorney for Dr. W. W. Young and wife, and he said 
(111) i t  was satisfactory, and that account does not contain any entry 

of rent received from Barnes, Stainback & Co.'s store. At this 
meeting, 18 October, 1892, in  his office, Mr. Hicks stated that he ought 
to have a paper in reference to the rents. I told him I thought so too; 
to draw i t  up and I would sign it. Before this i t  had been agreed that 
the pocket-book should be handed over, and the Cheatham judgment 
should be assigned, and everything settled except the rents, and Mr. 
Hicks said he ought to have the paper. We had already that evening 
discussed the matter of rents. H e  wrote the paper marked 'A,' all 
except last line, and handed i t  to me. I told him he ought to put in 
there that the Barnes, Stainback & 00. store was excepted, and he did 
so, and I signed i t  as agent for Mrs. Young. I agreed in the discus- 
sion to pay over the rent on the 607-acre tract; that was put in the 
paper; and I insisted on the last line being put in. I wanted the whole 
thing to be settled then and there. Dr. Young had never collected any 
rent on that store. Deeds were signed and delivered on that day. I 
thought everything settled, and heard nothing further of i t  until 
February or March, 1893, when Mr. Hicks made demand on me for this 
rent. I told him i t  was not owing, that it was included in  the settle- 
ment, and that Mrs. Young was to have the rent. The rent I actually 
got and not accounted for to Mrs. R. E. Young amounts to $112.50. I 
never collected any of this rent in my individua1 capacity." 

On cross-examination he stated: "Mrs. Pattie Young made her will, 
and died within ten days after this settlement. I was her principal 
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legatee and devisee. Eighty dollars and thirty cents collected 3 June, 
1892, and paid to her 19 October in a settlement I had that day. I 
paid i t  to her, as the receipted account shows." Defendant closes. 

Mr. T. T. Hicks further testified for plaintiff: "I had no authority 
to agree to allow Mrs. Pattie Young rents in lieu of interest on her 
legacy. I insisted all through the discussion that the legacy 
would not bear interest till after a year from R. E. Young's (112) 
death. Two legacies in the will of $1,000 did not begin to bear in- 
terest till 18 October, 1892. Willie Harris' legacy paid that day; no 
interest on it. I did not agree that Pattie Y o p g  should have rent on 
any property in place of interest on her legacy." 

On cross-examination he said: "I was attorney for Dr. Young and 
wife in  making the settlement. Dr. YouAg was also present most of the 
time. There was no formal meeting for doing anything without his 
presence. The question of interest was discussed. Mrs. Pattie Young 
brought suit on legacy. I t  was settled that interest should only count 
from 18 October, 1892." Plaintiffs close. 

The judge then charged the jury, fully and distinctly explaining 
the contentions of plaintiffs and defendant, and charged the jury fur- 
ther that i t  having been shown that the defendant received the rent, 
the burden of proof shifted to the defendant, and he must satisfy the 
jury by the predominance of the testimony that he had paid it to the 
plaintiffs, or that in  some legal way the plaintiffs had waived.or parted 
with their right to receive it. No special instructions were asked by 
either plaintiffs or defendant, in  writing, nor before the case was given 
to the jury. After the jury had taken the case, and being out some 
minutes, they requested to be allowed to see the paper of 18 October, 
1892, marked "A," and the agreement of 30 September, 1891. The 
judge asked if there was any objection by plaintiffs or defendants, and 
both parties consenting, the request was allowed by the court. 

There was a verdict for the defendant. Plaintiffs moved the court 
to set aside the verdict and grant a new trial for error of his Honor in 
refusing to charge the jury as requested by plaintiffs, and for other 
alleged errors as above set forth. Motion refused, and plaintiffs ex- 
cepted. Plaintiffs moved for judgment upon the admission of the de- 
fendant, notwithstanding the verdict for $194, less the $80.32 
paid by defendant to Pattie H. Young. Motion refused. Plain- (113) 
tiffs excepted. 

Judgment was rendered for the defendant, and plaintiffs, having 
excepted to the several rulings and judgment, appealed. 

T .  T.  Hicks  for plaintiffs. 
Walter A. Montgomery for defendant. 
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MACRAE, J. There is no dispute about the fact that the f e m e  plain- 
tiff was the residuary legatee and devisee of the estate of R. E. Young, 
deceased, and i t  is made to appear that all of the debts and legacies 
have been paid, or secured, to the parties entitled, and the estate settled. 
Now these past-due rents, accrued after the death of the testator, had 
ceased to be r.er~Ls, or in  anywise incident to the land, and had become 
a debt due from Barnes, Stainback & Co., personally, to the owner of 
the said store. Jolly v. Bryan, 86 N. C., 457. The owner of the store 
was the residuary devisee, the f e m e  plaintiff. By deed dated 14 Octo- 
ber, 1891, but, by the *testimony, not delivered until the 18th of said 
month, the f e m e  plaintiff conveyed said land in  fee to Mrs. Pattie 
Young, and the rent in arrears did not pass by said deed. 

The only question raised by the exceptions is  whether, by the final 
settlement and compromise of differences between the beneficiaries undef 
the will of R. E. Young, i t  was agreed that these sums past due for 
rent of the said store should belong to Mrs. Pattie Young, and whether 
by the said settlement they were so assigned. This paper-writing alone, 
signed by Mrs. Pattie Young, through her agent the defendant, in 
which she agreed that certain other rents were to be paid to the f e m e  

plaintiff, could not by force of the exception amount to an as- 
(114) signment to herself of money then due and owing to the f e m e  

plaintiff. 
But  there was evidence tending to show that the deed of compromise 

and settlement executed 30 September, 1892, was supplemented by a 
further and independent agreement on 18 October, when the arrange- 
ment was concluded and the deed from the f e m e  plaintiff and her hus- 
band was delivered to Mrs. Pattie Young. The testimony tends to prove 
that Mr. Hicks on the one side as attorney for the f e m e  plaintiff, and 
the defendant on the other side as agent for Mrs. Pattie Young, were 
a u t h o r i z ~ d  to and did make the settlement. Whether in that final set- 
tlement there was an agreement that Mrs. Pattie Young was to have 
these past-due rents, which otherwise belonged to the f e m e  plaintiff, 
was the principal question. His Honor submitted but one issue to the 
jury: "Is the defendant indebted to the plaintiff; if so, in  what sum?" 
And under this issue all matters in controversy could be easily pre- 
scnted. 

The defendant contended that, by the agreement between the parties 
through their attorney and agent, these past-due rents were to be paid 
to Mrs. Pattie Young. 

The testimony was conflicting as to whether the paper in  question 
was signed before the final settlement was concluded or soon afterwards. 
I t  was not in  itself, as we have said, an assignment of said past-due 
rents, even when accepted by the fenze plaintiff; but in connection with 
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all of the other testimony we think i t  was competent evidence to be 
submitted to the jury, if the jury were satisfied that said paper was a 
part of the settlement. His  Honor placed the burden where i t  be- 
longed, on the defendant, to show that the feme plaintiff had parted 
with or waived her right to the money in controversy. H e  explained 
the contention of the parties, and submitted the same with all the evi- 
dence to the jury; there were no prayers in writing for special instruc- 
tions; and the exception to the admission of the paper-writing, and 
that to the testimony of the defendant as to his disposition of the 
rents collected by him, were both based upon the theory that (115) 
there was no evidence proper to be submitted to the jury to 
satisfy them that the feme plaintiff had given up her right to the said 
pastdue rents. 

No error. 

J. A. BURGWYN, ADMINISTRATOR D. B. N. OF J. M. ROGERS v. W. E. DANIEL, 
ADMINISTRATOR OF J. W. GRANT. 

Administration-Annual and Final Account-Statute of Limitations. 

1. An account filed by an administrator, entitled "Annual Account" on its 
face and so styled by the clerk in approving and filing it, and recorded 
in the "record of accounts" and not in the record of "final settlements," 
and, moreover, showing a balance struck and in the hands of the ad- 
ministrator for the exigencies of the estate and not as due the distribu- 
tees, is not a "final account" to which the six-years statute of limita- 
tion is applicable. 

2. Where such an account is filed by a public administrator, the trust is not 
ended and the statute does not begin to run until his resignation and the 
appointment of an administrator de bolzis no%. 

3. In such case the sureties on the bond of the first administrator win be 
protected by the lapse of three years from the taking out of letters of 
administration de bonis no%. 

ACTION; tried before Whitaker, J., and a jury, a t  December Term, 
1893, of NORTHAMPTON. . 

The complaint alleged the death, in 1879, of Joseph M. Kogers; the 
taking out of letters of administration on his estate by J. W. Grant 
(the intestate of the defendant Daniel), who was public administrator 
of Northampton County, and on whose bond as such the other defend- . 
ants (or their intestates) were sureties; the resignation of the' office of 
public administrator by the said Grant in November, 1887; the 
negligence of the said Grant in failing to collect assets of the (116) 
estate, etc. The'said Grant having died intestate in February, 
1892, the defendant Daniel was appointed his administrator shortly 
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thereafter. I n  April, 1892, the relator 6f the plaintiff took out letters 
of administration de b o d s  non, on the estate of J. M. Iiogers. The 
prayer is for an account, etc., and judgment against the defendant 
Daniel, as administrator of Grant, and the sureties on the said bond. 

The answcr denied the allegations of the complaint as to the negli- 
gence of Grant, as administrator, etc., and averred that on 4 March, 
1884, Grant filed his final account as administrator of Rogers, which, as 
alleged, was audited and approved by the clerk and duly recorded. The 
defendant also pleaded the statutes of limitation of ten, six, and three 
years. 

The material issues submitted, and the answers thereto, are as fol- 
lows : 

"1. I s  the plaintiff's first cause of action on the first bond mentioned 
in  the complaint barred by the ten-years statute of limitation ? Answer : 
No. 

"2. I s  the plaintiff's second cause of action on the first bond men- 
tioned in the complaint barred by the ten-years statute of limitation? 
Answer : No. 

"3. I s  the plaintiff's first cause of action on the first bind mentioned 
in  the complaint barred by the six-years statute of limitation? An- 
swer: No. 

"4. I s  the plaintiff's second cause of action on the first bond mentioned 
in  the complaint barred by the six-years statute of limitation? An- 
swer: No. 

"5. I s  the plaintiff's first cause of action on the first bond mentioned 
in the complaint barred by the three-years statute of limitation, as to 
the sureties on said bond? Answer: No. 

"6. I s  the plaintiff's second cause of action on the first bond men- 
tioned in the compIaint barred by the three years statute of limitation, 

as to the sureties on said bond? Answer: No." 
(117) The plaintiff introduced inventory of J. W. Grant as adminis- 

trator of J. M. Rogers, returned 22 July, 1879, showing that 
personal property and choses in action belonging to the estate of said 
Rogers then went into the said Grant's hands as such administrator. 

I t  was admitted that Grant resigned his office of public administrator 
on 15 November, 1887, and that W. F. Grubbs was appointed in  his 
stead, but never took out letters of administration on the estate of J. M. 
Rogers; that Grant died 15 February, 1892 ; that this action commenced 
13 May, 1892; that J. A. Burgwyn qualified as administrator de b o n k  
nom on the estate of J. M. Rogers on 23 April, 1892. Defendants intro- 
duced account of Jamcs W. Grant as administrator of J. M. Rogers, 
recorded in book marked on back "Record of Accounts." 

J. T. Flythe, the present clerk, was examined by plaintiff, and 
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stated that the annual accounts of administrators are filed in  a book en- 
titled "Record of Accounts," and their final accounts are recorded in  a 
book entitled ('Final Settlements." Witness stated he had examined 
his books-marked "Record of Accounts" and "Final Settlements," and 
he could find no other account returned by James W. Grant as adminis- 
trator of J. M. Rogers, except, the one before mentioned marked 
('Exhibit A"; that he had searched his office for final account of J. W. 
Grjmt as administrator of J. M. Rogers, and found none. 

Plaintiff testified for himself that Walter E. Daniel, administrator 
of J. W. Grant, turned over to him some notes belonging to the estate 
of J. M. Rogers. 

His  Honor charged the jury: 
('1. That the account marked (A,' and before mentioned, was not 

a final account, and the six-years bar of the statute of limitations had no 
application to this case, and that if the jury believed the evidence they 
should answer Issues 3 and 4 'No."' 

To this instruction the defendants excepted. 
"2. That the statute of limitations did not begin to run in 

favor of any of the defendants as to the ten-years bar until the (118) 
resignation of J. W. Grant, public administrator, on 15 Novem- 
ber, 1887, and as ten years had not dapsed from that time to the com- 
mencement of this action, the jury should, if they believed the evidence, 
answer the first and second issues 'NO.' " 

To this instruction the defendants excepted. 
"3. That the statute of limitations did not begin to run in  favor 

of any of the defendants as to the three-years bar until the resignation 
of said Grant as public administrator on 15 November, 1887, and inas- 
much as there was no administration on J. M. Rogers' estate from that 
time till the qualification of the plaintiff on 23 April, 1892, in passing 
on the three-years bar the time from the said resignation of Grant as 
public administrator to the qualification of said Burgwyn should not be 
counted, and hence, if the jury believed the evidence they should answer 
'No7 to the fifth and sixth issues." 

To this instruction the defendants excepted. 
The jury answered "No" to all the issues. 
I n  addition to the above exceptions appellants excepted to the ruling 

of the-court that the account put in evidence was not a final account 
so as to put the statute of limitations to running. 

There was judgment directing a.reference under the Code to state 
an account, etc., and defendants appealed. 

W .  W .  Peele  & Son for p7ailztif. 
W .  H.  Day a n d  R. B. Peebles f o r  d e f e n d a ~ ~ t s .  
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CT,AILX, J. The account is cntitled on its face an  annual account; 
it is so styled by the clerk in approving and filing it, and i t  is recorded 

by him i n  his "Record of Accounts" and not in  the book entitled 
(119) ('Final Settlements." The court properly instructed the jury 

that i t  was not a final account, and that the six-years statute of 
limitations did not apply. I n  Vaughan, v. Elines, 87 N .  C., 445, the 
account held to be a final account showed that all the debts and ex- 
penses of the estate had been paid, and that there was a net balance 
which had been found "due the heirs" a t  a date more than a ycar pre- 
vious. The present account merely shows a balance struck and in the 
hands of the administrator for the exigencies of the estate. The court 
also correctly told the jury that, there being no final account, the trust 
was not ended, and the statute did not begin to run till the resignation 
of the administrator. I n  Glenn v. Kimbrough, 58 N. C., 173, it was 
held that the lapse of thirty-four gears did not bar an action by the ad- 
ministrator de Donis non against the representatives of the first adminis- 
trator when there was no administrator de bornis n~on, during that period. 
Whether the ten-ycars limitation in scc. 158 of The Code now applies 
in such cases, it is not necessary to decide in this case, as that period 
has not elapsed. The defendant cannot complain that the judge held 
that ten years would have been a bar. The sureties would have been 
protected by the lapse of three years from the taking out of letters of 
administration de bonis non. Brawtey v. Brawley, 109 N .  C., 524. I t  
may be noted that that case has been sometimes misunderstood. I t  docs 
not change the construction placed upon see. 164 of The Code, that an 
action must be brought by a representative of a creditor within one 
ycar after his death, and against the representative of a debtor in one 
year after taking out letters of administration, when i t  would otherwise 
have become barred. Benson v. Bennett, 112 N. C., 505; Coppersmith 
zr. Wilson, 107 N. C., 31. 

Brawley v. Brawley held that the statute of limitations did not run 
to bar an  action by an administrator de bon& m n  against the represent- 

ative and bondsmen of a deceased administrator while there was 
(120) no administrator de bonk non-no one in esse who could bring 

such action. This would not apply to an action brought by the 
creditor, or a distributee, or legatee, directly against the representative 
of the deceased executor, administrator or guardian and their sureties 
for breach of the bond. Of coursc, after the death of the first adminis- 
trator, an action to establish a disputed debt could be brought only 
against the administrator he bonis non. 

Affirmed. 

Cited: Winslow v. Benton, 130 N.  C., 60. 
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CIIARLES W. PETIT v. L. WOODLIEF. 

Payment in Part in Discharge of the Whole of a Debt-Acceptance of 
Money as Payment in Pull. 

1. Under see. 575 of The Code, the offer of a part in satisfaction of the whole,' 
if accepted, discharges a debt as fully and effectually as if the entire 
sum originally due is paid in full, and this is so whether the amount 
due is certain or contingent and unliquidated. 

2. When a draft for part of an indebtedness was sent by letter, both draft 
and letter stating that the amount was to be in full settlement of the 
debt, the creditor, by collecting the draft and retaining the money, will 
be held to have elected to accept the compromise proposed. 

ACTION, commenced 29 August, 1893, before a justice of the peace, 
and on appeal to the Superior Court of WARE, heard before Hoke, J., 
and a jury, a t  February Term, 1894. 

Plaintiff sought to recover a balance of $170.65, claimed to be due on 
a contract for repairs on a boiler. Defendant denied his liability and 
claimed there had been a compromise and settlement. I n  June, 1890, 
defendant contracted with plaintiff for certain repairs to a boiler. De- 
fendant contended that the cost of such repairs under the' con- 
tract was not to exceed $250. Plaintiff admitted such was the (121) 
original contract. Plaintiff did the work and rendered an account 
against the defendant, after the boiler was returned, amounting to 
$478.65. Defendant refused to pay this amount, and insisted that by 
contract he did not owe over $250, and demanded a correct statement. 
There was correspondence between the parties, plaintiff contending 
the contract for $250 was abandoned and the repairs fully worth what 
was charged. Defendant demanded a correct statement and insisted 
on the original contract. 

On 8 October, 1890, defendant wrote plaintiff as follows: 

8 October, 1890. 
Mr. Chas. W.  Petit, Norfo77c, Pa.  

DEAR SIR:-I have been waiting for some time for you to send me 
a correct statement of your account v. me for the work that you have 
done for me, but have not received i t  yel. Ericlosed find draft for $300 
to settle with you in full to date; please acknowledge receipt of the 
same. Also please let me know what you will give me for my old scrap- 
iron with you. Yours truly, L. WOODLIEF. 

P. S.-$300 is more than you charged to do my work, though rather 
than to have hard feelings I pay you that amount, as another party 
charged that amount for the job. 

83 



I N  THE SUPREME COURT 1115 

. I t  was proved that in 1890, on 9 October, the firm ol' Royster & 
Strudwick paid a bill of exchange drawn on them by L. Woodlief in 
favor of Charles W. Petit for $300, and said bill of cxchange had been 
destroyed by fire. 

L. Woodlief tcstificd that the bill of exchange or draft, referred to in 
his letter to plaintiff of 8 October, 1890, was drawn on Royster 

(122) & Strudwick, Norfolk, Va., was enclosed in said letter, was pay- 
able to Charles W. Petit or order, and on the face of said bill 

of exchange was written the words, "To settle in  full to date," or 
"Settlement in full to date"; that hc intended said amount of $300 as 
an offer of compromisc and settlement in full, and for no other purpose; 
that M. Woodlief was present whcn the letter and bill of exchange werc 
written and n~ailcd, 2nd witness, a t  thc tlmc, declared his purpose in 
sending plaintiff $300 to be a settlement in  full; that he regarded the 
matter as settled when the bijl of exchange was endorsed and collccted, 
hence had not written to plaintiff or seen him since; I paid the freight 
on boiler. 

M. Woodlief testified that lie was present when I,. Woodlief wrotc 
and mailed the letter and bill of excliangc; that he read both, and in 
both it was stated the $300 was a settlement in full to date; that L. 
Woodlief declared at the time his purpose in sending the $300 to Petit 
was to settle in  full with him, and if he accepted the draft or bill of 
exchange i t  would be a settlement in full; we both so regarded it. 

Charles A. McLean, witness for plaintiff, testified: I am business 
manager for plaintiff; the letter of 8 October, 1890, enclosiny draft 
on Royster & Strudwick, was received by Charles W. Petit on 9 October, 
1890; Mr. Petit  took the draft, endorsed it, collected the money and used 
it, and plaintiff alleged the only purpose of the draft was to extort a 
settlement; the draft was payable to his order; he has never refunded 
or offered to  refund the money; Petit is perfectly solvent, and so is 
Woodlief; I wrote defendant on the same day, by next mail, as follows: 

NORFOLK, VA., 9 October, 1890. 
L. Woodlief ,  Esq., Youngsville, N. C. . 

DEAR Sm:-Yours of the 8th is to hand, enclosing, as you stated, your 
draft on Mcssrs. Itoyster & Strudwick, of this city, for three hundred 

($300) dollam on account of statement rendered, for which I 
(123) thank you. I note with regrct that you still persist in claiming 

that I overcharged you in  the matter of the boiler repair. As 
stated in  my former letter to you, the price agreed on between you and 
the writer was for doing certain repairs to your boiler. The repairs 
consisted simply and solely in  furnishing and putting in a new furnace. 
After the boiler arrived, and you were here, you decided to do addi- 
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tional work to it. Now, you know, Mr. Woodlief, if i t  is worth so 
much money to put in a new furnace, i t  is certainly worth more to put . 

in  the new furnace-cover, back-band, etc., and grate, not to mention 
the gear-wheels nor the expense of carrying the boiler to Portsmouth. 
My only aim in this matter is to please you and thereby retain your 
trade. This is what I want to do, and hope I shall be successful yet. 
Weigh this matter carefully and let m s  know what you will do in  this 
matter. I f  it is not too much of a deduction I will take i t  and pocket 
my loss rather than lose your trade. 

I am yours truly, 
CHAS. W. PETIT, 

McLean. 

To  this letter defendant made no reply. Plaintiff wrote defendant 
several letters after this, insisting on the payment of the balance 
claimed by him, to which defendant made no reply. Defendant has 
never demanded and plaintiff has never offered to refund the $300. 

The court submitted the following issues, viz. : 
"1. Was the contract between the parties that the entire work and 

repairs on the boiler should not exceed $250? 
"2. What was the work done and material furnished by plaintiff to 

defendant actually worth? 
"3. Has  there been an accord and satisfaction?" 
Defendant's counsel objected to the third issue being submitted to the 

jury, insisting the court should decide the question as a matter of law. 
Objection overruled. Exception by defendant. 
The jury answered the first and third issues "No," and the (124) 

second issue '($400." 
Defendant's counsel asked, in writing, the following special instruc- 

tion, viz. : 
"If defendant sent the plaintiff a draft or bill of exchange expressing 

on its face it was to be a settlement in full, and wrote in the letter 
making the remittance, 'Enclosed find draft for $300 to settle with you 
to date,' the amount due being in  dispute, and the plaintiff collected the 
draft and liad never refunded or offered to refund the amount, i t  was an 
acceptance of the condition on which the draft was sent, a compromise 
and settlement, and plaintiff could not recover. I f  the defendant offered 
the draft for $300 as a settlement in full, so expressed in his letter and 
on the face of the draft, and plaintiff endorsed and collected the same 
and kept the money, i t  was a settlement in  full. Defendant had the 
right to so regard it, and the plaintiff could not recover." 

These instructions were not given, but his Honor charged the jury 
on the third issue as follows, viz. : 
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"It is a question of agreement. I f  defendant, intending his remittance 
to be in full settlement of plaintiff's claim, sent the same by draft ex- 
pressed on its face to be in  full settlement, and enclosed such draft in a 
letter expressing the same intent, and intended such remittance should 
be retained only on condition that it should be a full settlement, and the 
plaintiff, knowing and having good reason to believe that the draft was 
sent for such purpose and to be retained on that condition, obtained and 
used that money so remitted, he could not maintain his action without 
returning or offering to return the money, and the jury should answer 
the third issue 'Yes.' If ,  however, the draft was only sent, not on con- 
dition but expressed to be i n  full, in  the hope that i t  would extort a set- 
tlement and be considered a payment on the account if not so accepted, 
or plaintiff, not agreeing so to accept it, entered the amount as a credit 

on the account, immediately notifying the defendant of his a o  
(125) tion, and defendant acquiesced in such application, there was no 

accord and satisfaction, and the third issue should be answered 
'No.' " 

Defendant excepted to the charge as given, and for refusal to give the 
charge asked, defendant moved to set aside the finding of the jury 
and for judgment non obstante veredicto. Motions overruled, and de- 
fendant excepted. There was judgment for plaintiff, and defendant ap- 
pealed. 

Btromg & Btrong for plaintif. 
T.  R. Pzcrnell for defendant. 

AVERY, J. The defendant enclosed in  a letter a draft to the plaintiff 
for $300, setting forth upon its face that it was to operate as a payment 
in full of a claim for repairing an engine. The defendant contended 
that only $250 was in fact due, but stated in his letter that he had con- 
cluded to send $300. The letter and draft construed together consti- 
tuted a proposal of compromise, and even though in reality a larger sum 
was due, as the jury found, if the offer was accepted, either expressly or 
by implication arising from the defendant's conduct, there was not 
simply a valid executory agreement, but an executed contract, as in that 
event the payment operated to discharge the whole claim. 

The defendant Woodlief not only stated in  his letter that the draft 
for $300 was endosed "to settle with you (plaintiff) in full to date," 
but, according to the undisputed testimony, the same words, or the 
equivalent expression, "settlement in  full to date," were incorporated 
in the draft itself, which was drawn on Royster & Strudwick, and was 
afterwards destroyed by fire. When the plaintiff endorsed this draft 
and collected the money, with the proposal staring him in the face that 

86 



N. C.] . SEPTEMBER TERM, 1894 

i t  should, if received, operate to discharge the whole debt, instead of re- 
turning i t  to the drawer and declining the offer, we think that 
his conduct amounted to an  acceptance of it, and the debt was (126) 
therefore discharged i n  full, Our statute (The Code, sec. 575) 
having been declared constitutional, the offer of a part  i11 satisfaction of 
the whole, if accepted, discharges a debt as fully and effectually as if 
the entire sum originally due is paid in  full. When the amount is 
uncertain or unliquidated, if an offer in satisfaction of the claim is 
accompanied with such acts and declarations as amount to a condition 
that the money shall be accepted only as a payment in full of the claim, 
and the party to whom the offer is made must of necessity understand, 
from its very terms, that if he takes the money he takes it subject to 
such condition, then, i n  law, the payment operates to discharge the 
whole claim. Presto%, v. Grant, 34 Vt., 201; Townslee v. IIealee, 39 
Vt., 522; Bos ton  Rubber  Go. n. Peerless Co., 58 Vt., 553. Under the 
construction placed upon our statute the offer of a less sum than is due, 
when the amount of the debt is certain. is i n  effect the same as the offer 
of a given sum in satisfaction of a contingent or unliquidated claim. We 
cannot rely as authority, therefore, upon the earlier cases decided by the 
Court, or upon the authorities in  other States, where the principle still . 
prevails that an agreement to accept a payment of a part  of an uncon- 
ditional claim for a sum certain in satisfaction of the whole is. unless 
there is an actual release, but a nudum pactum. We must, therefore, 
be governed by the rule adopted in reference to offers to settle contin- 
gent Claims, because they are analogous to proposals of compromise of 
indebtedness under our statute. The plaintiff knew, from the face 
of the draft, that the defendant intended i t  to be accepted upon condition 
that i t  should discharge the debt, and that the draft itself should be in 
the nature of a receipt or voucher for the full payment. With that 
knowledge he chose to use the draft and take his chances to collect " 
more. We think the question of intent was no morc an open one for 
the jury to determine upon the testimony than would be the question of 
acceptance where the drawee writes the word "Accepted" on the 
back of a bill of exchange and signs his name under it. There (127) 
is no difference in  principle between the case at  bar and that of 
Boykin,  v. Buie ,  10'7 N. C., 501. There the creditor agreed by letter 
to accept an  offer from the debtor of a part in discharge of his whole 
debt, but when the latter forwarded a check in compliance with the 
agreement entered the amount paid as a credit. I n  our case the de- 
fendant sent a draft and a letter, both expressing the condition upon 
which the draft was to be accepted. The terms of the proposition being 
unmistakable, we think that the acceptance of the money was an implied 
assent to the proposal, the legal effect of which was to discharge the 
whole debt. 87 
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We are of opinion, therefore, that in the refusal to give the instruc- 
tion that the claim was satisfied, there w a s  error, for which we must 
grant a 

New trial. 

Cited: Kerr v. Xanders, 122 N.  C., 638; Ramsey v.  Browder, 136 
N.  C., 253; A r m i r o n y  v. Lonon, 149 N.  C., 435; Drewry v. Davis, 151 
N. C., 291; Aydlett v .  Brown, 153 N. C., 366; Woods v.  Findey, 153 
N. C., 499; Lumber Co. v. Lunzber Co., 164 N.  C., 362; Rosser v. By-  
n~urn, 168 N. C., 342. 

I COLGATE & GO. v. LATTA & MYATT. 

C~n~tract-Ambiguity-Parol Evidence, MJhen. Admitted to Explain- 
Writ ten Contra8ct-Trial. 

1. Whenever there is no uncertainty in  the written words of a contract, 
their meaning is  to be determined a s  a matter of law by the court, and 
the legal consequences of the execution a re  to be adjudged a s  soon a s  
the execution is admitted or proved ; but when there is uncertainty in the 
written words, either because of ambiguity or incompleteness, i t  is for 
the jury to determine whar; was the agreement of the parties, and in the 

- t r i a l  of that  issue par01 or extrinsic evidence is  proper and necessary. 
2. When, on the trial of a n  action on a written contract, a material question 

was whether defendants had agreed to purchase a s  large a quantity of 
goods a s  plaintiff claimed, the plaintiff introduced extrinsic evidence to 
support his demand and to show that  he had shipped to defendant a cer- 
tain quantity of goods because the latter had orally .agreed to purchase 
that  quantity, plaintiff thereby opened the way for extrinsic evidence 
a s  to the meaning of the written contract. 

CLARK, J., dissents. 

(128) ACTION, brought beforc a justicc of the peace, and on appeal 
of plaintiffs, to the Superior Court of WAKE, tried de novo before 

Hoke,  J., and a jury, a t  February Term, 1894. 
Before the magistrate "the plaintiffs complained that the defendants 

are indebted to them in thc sum of $170 and interest on same from 1 
January, 1892, balance of account for goods sold and delivered under 
a contract entered into on 18 November, 1891." The defendants denied 
owing the account. 

When the case came on for trial in t h e  Superior Court, a jury was 
impaneled and plaintiffs offered and read in evidence the depositions of 
B. F. Bogard and Bowleis Colgate, the material parts of which wore as 
follows : 
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B. F. Bogart, a salesman for the plaintiffs, testified: I went in  to 
sell Latta & Myatt 100 boxes of Octagon soap, and the member of the 
firm that I saw told me 100 boxes was too much for him to handle; that 
he would take 60 boxes; but I could not give i t  to him a t  the 100-boxes 
price. Then he suggested to me to go to Norris & Bro., another whole- 
sale grocery firm, and to say to them that if they would take half of the 
lot (50 boxes), he would let them have i t  at  these terms. I returned to 
Latta & Myatt and told thcm what Norris had said, and he said: 

- "All right ; they are good" ; and then he placed the order for 100 boxes 
in his own name. I sold the order to him only, not recognizing Norris 
in  the sale, as i t  is against the rule of the house to take two parties into 
a deal. I sold Latta & Myatt the 100 boxes. Latta & Myatt wanted to 
buy 50 boxes at  first at  $3.60 per box, less 20 cents per box, 2 
per cent cash, being the amount for which we offered to sell 100 (129) 
boxes to them; but I told them that we could not sell less than 100 
boxes on those 'terms, and i t  was then that he suggested that I go and 
see Norris & Bro. about taking 50 boxes off their hands. 

Q. I s  this (showing witness paper) the order that was signed by 
Latta & Myatt for the 100 boxes of Octagon soap? A. That is the 
original order. 

Q. I s  that their signature on this order? A. That is. 
Q. Was that signed in  ycur presence? A. Yes. 
Q. I s  the other signature above theirs your signature? A. Yes. 
Plaintiff's counsel offer in evidence the original order, dated 18 

November, 1891, signed by Latta & Myatt, and B. I?. Bogart as sales- 
man for Colgate & Go., marked "Plaintiffs' Exhibit A." 

Q. Have you authority to sell to any one customer less than 100 boxes 
of Octagon soap a t  a discount of 20 cents on a box? A. No. 

Q. Had  you ever done so ? A. No ; and, in fact, would not dare to. 
Q. You swear positively that the sale of 100 boxes of Octagon soap 

was made to Latta & Myatt only? A. Yes. 
&. And that no sale whatsoever was made by you, representing Col- 

gate & Co., to Norris & Bro. ? A. No. 
Q. Did you ever guarantee the credit of Norris & Bro. that they 

would pay for 50 boxes of the soap? A. No; Latta & Myatt said they 
were good, and that is all I know about it. 

Q. What is tho meaning of the word "Octagon," as used in  this trade 
and business? A. That is the name of the soap. 

Bowles Colgate, a member of the firm of Colgate & Co., being called, 
testified as follows : 

Q. Did your firm, in  N.ovember, 1891, ship Latta & Myall, at  Raleigh, 
N. C., 100 boxes of Octagon soap in  accordance with "Exhibit A" 
herewith shown you? (Paper shown witness.) A. Yes. (130) 
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Q. What was the value of the soap which you say you sold and shipped 
to Latta & Myatt? A. The value of the Octagon soap was $340. 

Q. And has any part  of that been paid? A. One-half of the bill, or 
$170, has been paid on account. 

Q. And there is a balance due of how much? A. $170. 
Q. Are these figures the reasonable value for the goods so sold and 

delivered? A. They are an especially low price. 
Q. What is the meaning of the expression "less 2 per cent" in  "Ex- 

hibit A"? A. I t  refers to an allowance of 2 per cent for cash if remitted - 
within ten days from the date of the bill. 

Q. And the figures 3.60 in the margin of the contract of '(Exhibit A" 
mean what? A. I t  represents the regular price of the soap, $3.60 per 
box. 

Q. What is  the meaning of "less 20 cents," as contained i n  "Exhibit 
A"? A. This was a special allowance of 20 cents per box we were at  
the time making on single lots of 100 boxes bought by and shipped to 
one customer. 

Q. And this 20 cents was only allowed in the event of the custome~. 
purchasing 100 boxes? A. Not less than 100 boxes. 

Q. Who is Mr. Benjamin F. Bogart? A. Salesman in our employ. 
Q. Did Mr. Bogart ever have any authority from you or your firm to 

sell less than 100 boxes of Octagon soap to any one customer a t  a discount 
of 20 cents a box? A. H e  had not. 

Q. Did Latta & Myatt evcr make complaint to you, by letter or 
otherwise, of the fact that they had only purchased 50 boxes; that they 
were to be charged with 50 boxes? A. Not until they wrote us on 19 
January, 1892. 

&. Do you know Norris & Bro., of Raleigh, N. C., or did you ever 
have any dealings with them? A. We have had dealings with 

(131) them. 
Q. I n  connection with this sale of goods to Latta & Myatt? 

A. We knew nothing a t  all of any connection of theirs with this trans- 
action, and never heard of their being interested in  the matter in any 
way until we were so notified by letter from Latta & Myatt. 

Q. I f  you had had any notice of the claim which Latta & Myatt 
subsequently made on you would you have sold them any of the goods? 
A. We would not have filled the order if we had supposed the purchase 
would be divided with any other party. 
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"Exhibit A" was as follows : 

Order No. ------ 11-18, 1891. 
COLGATE & CO., New York. 

Ship to LATTA & MYATT, 
Raleigh, N. C .  

Through direct. 
Time, 30 days. 

No. Bomes. 1 Description. 1 Size. I Price. 

Plaintiffs then rested their case. 
W. A. Myatt, one of the defendants, was offered as a witness on behalf 

of the defendants. He stated that he made the contract on behalf of 
defendants with regard to the soap in controversy with B. I?. Bogart, 
plaintiff's agent. That he signed the paper "Exhibit A," referred 
to i n  the deposition of B. F. Bogart. (132) 

Defendants' counsel then asked the witness, "State whether or 
not the whole contract between plaintiffs and defendants covering the 
soap in  controversy was reduced to writing, or intended so to be." 

Witness answered that it was not. 
Defendants then asked witness, "State what was the contract between 

plaintiffs and defendants on 18 November, 1891, concerning the soap 
in  controversy." 

Plaintiffs insisted that "Exhibit A" was the contract between the par- 
ties, and objected to any oral evidence which might tend to contradict 
the written paper, "Exhibit A." 

Defendants' counsel then stated that defendants expected to show by 
this witness that the original contract bebween plaintiffs and defendants 
concerning the soap in controversy was oral and entire; that only a part 
of it was reduced to writing, or intended to be put in  writing. 

After hearing the argument of counsel on plaintiffs' objection, his 
Honor oyerruled plaintiffs' objection and permitted witness to testify, in 
substance, as follows : 

"That the contract between plaintiffs and defendants was entire and 
oral, and the writing, 'Exhibit A,' expresses part of said contract; that 

100 octagon ------------------------- ------- 
/ Less 20c. box; less 2 per cent. 

1 Gro. Turkish Bath --------------- ------- 
1 " W. Castile, 4 oz .------------ -------- 

3.60 

Full 
.Discount. 

Large glass sign. 0 K 
No other condition of sale. 

Purchaser ---------------------- 
Salesman, B. F. BOGART. 
Accepted : LATTA & MYATT. 
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plaintiffs' agent tried to sell defendants 100 boxes of said soap in the 
morning of 18 November, 1891, on the terms stated in 'Exhibit A,' and 
defendants declined to purchase it, but offered to take 50 boxes on the 
said terms; that plaintiffs' agent did not accept the offer then, and left 
defendants' store; that later in the day said agent returned, and said 
to defendants that he had sold to M. T. Norris & Bro., merchants doing 
business in  Raleigh, 50 boxes of said soap, and if defendants would take 
the 50 boxes spoken of in the morning, plaintiffs would sell i t  to them 

a t  the price offered; that thereupon defendants purchased the 50 
(133) boxes; that plaintiffs' agent wrote out the order, 'Exhibit A,' 

signed i t  and handed it to witness for the signature of defendants; 
that witness i t  first declined to sign i t  because it was for 100 boxes of 
Octagon soap; that plaintiffs' agent assured witness that made no differ- 
ence, that signing the order would be a convenience to the plaintiffs, and 
save plaintiffs freight charges in shipping the goods; that by the terms 
of sale plaintiffs were to pay the freight on the soap; that the plaintiffs' 
agent also told witness that M. T. Norris & Bro. had bought 50 boxes of 
the Octagon soap referred to in the order, and that he would guarantee 
that defendants should be put to no trouble by signing the order for the 
whole 100 boxes." 

To  so much of the above testimony as tended to contradict the paper- 
writing above referred to, marked "A," the plaintiffs, in proper time, 
objected. Objection overruled, and plaintiffs excepted. 

It was admitted by plaintiffs that defendants had paid plaintiffs for 
all thc goods mentioned in "Exhibit A," except for 50 boxes of the 100 
boxes of Octagon soap mentioned in said paper, leaving in  controversy, 
without prcjudice to plaintiffs, the price of the 50 boxes which dcfend- 
ants contended had been sold by plaintiffs to M. T. Norris & Bro., and 
not to defendants. 

Defendants then introduced W. 61. Norris, of the firm of M. T. Nor- 
ris & Bro., as a witness, who testified that the salesman of Colgate & Co., 
to wit, B. F. Bogart, sold M. T. Norris & Bro., on 18 November, 1891, 
50 boxes of Octagon soap; that witness did not know Latta & Myatt in 
the transaction until the soap came to Latta & Myatt and they turned 
over to Norris & Bro. the 50 %axes of said soap that they had bought 
from plaintiffs. 

The plaintiffs, in proper time, objected to such of the above testimony 
of W. C. Norris as tended to contradict said paper-writing, "Exhibit 

A." Objection overruled, and plaintiffs excepted. 
(134) Plaintiffs, in proper time, offered thc following written prayer 

for special instructions: "In no event could the jury find that 
Latta & Myatt ordered a less number of boxes of Octagon soap than was 
specified in  the contract." 92 
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1 This instruction was refused, and plaintiffs excepted. This was thc 
only exception to the judge's charge. 

There was a verdict for the defendants. Plaintiffs moved for a new 
trial upon the ground of errors committed, as they contended, in  the 
rulings of the judge on the matters above set out in  this case on appeal. 
Motion overruled, and plaintiffs excepted and appealcd from the judg- 
ment thereon. 

Xtrong & S l r o n g  for plaintifls. 
- Bat t l e  & Mordecai  f o r  defendants.  

BURWELL, J. I n  G u m m i n g  v. Barber,  99 N .  C., 332, i t  is said that 
"if it appear that the entire agreement was not reduced to writing, or if 
the writing itself leaves i t  doubtful or uncertain as to what the agree- 
ment was, parol evidence is competent, not to contradict, but to show 
and make certain what was the real agreement of the parties, and, in 
such case, what was meant is for the jury under proper instructions from 
the court." 

Mr. Abbott in his work on Trial Evidence, p. 294, says: "In the present 
state of the law, the rule excluding parol to vary a writing in its appli- 
cation to commercial sales amounts to little more than this principle, 
viz., that where the parties, or their agents, have embodied the terms of 
their agreemerlt in writing, ncithcr can, in  an action between themselves 
(unless impeaching the instrument), give oral evidence that they did 
not mean that which the instrument, when properly read, expresses or 

, legally implies, or that meant something inconsistent therewith. I n  
more detail, the rule and its established exception may be stated thus : A 
written instrument, although it be a contract within the meaning of the 
rule on this point, does not exclude oral evidence tending to show 
the actual transaction in the following cases: (5) Where the (135) 
language of the instrument leaves its meaning dou%tful, or ex- 
tridsicfacts in evidence raised a doubt as to its application ; (6)  where 
i t  appears that the instrument was not intended to be a complete and 
final statement of the whole transaction, and the obicct of the evidence 
is simply to establish a separate oral agreement in a matter as to which 
the instrument is silent, and which is not contrary to its tcrms nor to 
their legal effect." 

The plaintiffs insist that there was a contract between them and the 
defendants by which the latter agreed to purchase from them 100 boxes 
of soap at $3.40 per box, and the plaintiffs agreed to sell to them such 
a lot of soap a t  that pricc. 

They contend that the writing, "Exhibit A," contains the entire agree- 
ment between the parties here, and that its meaning is free from doubt 
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and ambiguity, and that the only evidence needed to maintain this action 
was proof that the defendants signed their names on said writing after 
the word "Accepted," and that the plaintiffs thereafter shipped to them 
100 boxes of Octagon soap. 

There is not about this instrument that absolute certitude of meaning 
which is required to enable a court to declare exactly what the agreement 
of the parties actually was by a bare inspection of the writing. I t  is, 
of course, true that i t  is of the utmost importance that whcre contracts 
have becn thus evidenced the parties should be held bound by their writ- 
ten statement of what their agrcernent was. This principle has always 
been considered "one of the  rea ate st barriers against fraud and perjury," 
and its abrogation or impairment would produce very great evils. I t  
should not be construed away or the exceptions to it multiplied to avoid 
the seeming hardship of particular cases. 

But, while this is true, it must also be conceded that the writing to 
which such importance is to be attached must be explicit and 

(136) cornpletc. Wherever there is no uncertainty i n  the written words, 
their meaning is to be determined, as a matter of law, by the 

court, and thc legal consequence of the execution of the writing is to be 
adjudged as soon as the execution of i t  is admitted or proved. Wherever 
there is uncertainty in the written words, either because of ambiguity or 
incompleteness, it is for the jury to determine what was the agreement 
of the parties, and, in the trial of that issue, extrinsic evidence is proper, 
and, indeed, necessary. 

The writing upon which the plaintiffs rely in this action (Exhibit A)  
ooems to us ambiguous and uncertain. We do not here have reference 
to the terms in  which the price of the soap is expressed, which, the plain- 
tiffs themselves seem to grant, clcarly require explanation, but to the 
fact that in i t  there is no explicit statement either that the plaintiffs 
have sold to the defendants 100 boxes of soap, or that the defendants 
havc bought from the plaintiffs that quantity of goods. I n  i t  their sales- 
man dirccts Colgate & Co. to ship to Latta & Myatt certain goods. There 
is i n  the order a place for the name of the purchaser, which is lcft blank. 
At the bottom of the order is the word, "Accepted," followed by the signa- 
ture of the defendant firm. As soon as this document is attentively ex- 
amined, there arises a doubt as to its meaning. The fact that such a 
doubt arises is  an assurance that an explanation of i t  is necessary, that 
requires the introduction of extrinsic evidence, and makes an issue for 
the jury to decide. 

While parties, by reducing their commercial contracts to writing, may 
make their obligations so binding that the law, upon mere proof of the 
execution of the instrument, will adjudge the rights of those who are thus 

,careful to fix the memorials of their agreements, they must use skill in  
94 
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the composition of such writings, and must carefully avoid all uncer- 
tainty of expression, for, as we have said, such ambiguity in the 
writing necessarily lets in parol, or, to speak accurately, extrinsic (137) 
evidence to explain away the ambiguity, and by this means the 
good purpose of the writing is defeated, not by the fault of the law, but 
by the unskillfulness or carelessness of the parties themselves. ~ e c a j s e  
of this ambiguity i n  this writing we think it was proper to admit extrinsic 
evidence to show that the plaintiffs did not agree, by their agent, to sell 
to the defendants 100 boxes of soap. and that the defendants did not 

A ,  

agree to purchase that quantity, but that, as the writing itself discloses, 
that number of boxes was to be shipped to the defendants, for some pur- 
pose not set out i n  that instrument, but which the extrinsic evidence 
shows, and the jury have found, was that they should turn over one-half 
of the lot to Norris & Bro., this last-named firm and the defendants being 
the real purchasers under this contract, each buying one-half of the soap. 

The extrinsic evidence which his Honor admitted over the objection 
of the plaintiffs did not, in our opinion, tend to contradict the writing, 
and was competent. This ruling disposes of all the exceptions. 

The record shows that when the plaintiffs opened their case they them- 
selves deemed it necessary to introduce eridence extrinsic to the k i t t e n  
memorandum in order to support their demand against the defendants 
and to show that they had shipped the goods (100 boxes soap) to defend- 
ants, because they had agreed orally to purchase that number of boxes. 
Having thus opened the way for such evidence, they should not be allowed 
to object to the defendants being permitted to meet that extrinsic evidence 
with evidence of like kind. However. we do not think the plaintiffs' able 
counsel committed an error on the trial of the case before the jury, but 
rather that the view they seem then to have taken of this writing was a 
correct one. 

N o  error. 

CLARK, J., dissenting: The paper, on its face, is an order by (138) 
the agent on his principals, Colgate & Co., to ship to the defend- 
ants 100 boxes of soap at  $3.60, less two per cent discount. This was 
agreed to by defendants, who wrote their acceptance below the above 
specification of quantity and price. This made a contract. I t  was for- 
warded to Colgate & Co., who shipped to the defendants the 100 boxes 
a t  the agreed price. That evidence was introduced to expla'in that the 
price was $3.60 per box, and not per 100 boxes, does not authorize any 
evidence to contradict that the quantity was 100 boxes, which is unmis- 
takably set out in  the contract. Still less does the fact that evidence was 
necessarily admitted to show the shipment of the goods under the contract 
authorize oral testimony to contradict the written agreement "accepting" 
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an order to ship 100 boxes. There are cases where the contract is partly 
in writing and partly oral. In  such cases the additional oral agreement 
is admissible, provided it does not contradict or alter the part of the 
contract which is reduced to writing. Nissen v. Manufacturirrzg Co., 104 - N. C., 309. But  here the written agreement being to "accept" 100 boxes 
to'be shipped a t  $3.60, less two per cent, a contemporaneous verbal agree- 
ment to take and pay for only 50 boxes is a palpable contradiction of the 
plain, unequivocal written tcrms of the contract, and was inadmissible. 

Cited:  Log Co. v .  Cof in ,  130 N.  C., 435; I v e y  v. Cot ton  Mills, 143 
N.  C., 194; B r o w n  v. JIohbs, 147 N. C., 76; Ruie  ,u. Kennedy ,  164 N.  C., 
298; Palmer  11. Lowder, 167 N.  C., 333; E'arrinqton a. ~ c N e i l l ,  174 
N.  C., 421. 

ELVADA BUNN v. M. G.  TODD, ADMINISTRATOR OF JAMES TODD. 

Sale of Land of Decedent b y  H e i r  A f t e ~  T w o  Y e a r s  f rom Qualification 
of Adm?Jnistrator-Liability for Debt of Decedent. 

1. The purchaser of land from an heir or devisee more than two years after 
the issuing of letters testamentary, etc., if holza pde and without notice, 
gets a g o d  title against the creditors of the devisor or ancestor, hut the 
devisee or heir holds the price reeeivcd for the land in lieu thereof, and 
subject to the claims of such creditors, just as  the land would have been 
held if not so sold. 

2. Where the hcir, being also administrator of the decedent and having notice 
of a claim against his ancestor, sold land descended to him more than two 
years after the death of such ancestor and took a note for the purchase 
money payable to himself as  guardian for wards to whom he was person- 
ally indebted by note, and neither the purchaser nor the wards had notice 
of the claim of a creditor of decedent, and the heir's note to the wards 
had not becri canceled and the guardian bond was solvcrit : ITeld, that the 
proceeds of the sale of the land are  applicable to the payment of the debts 
of the intestate. 

(139) ACTION to subject the proceeds of a sale of land to the payment 

I 
of the debts of a decedent, heard before IIoke,  J., a t  February 

I Term: 1894, of WAKE, up011 the following agreed statement of facts : 
At October Term, 1889, of the Superior Court of WARE, Elvada Bunn 

brought an action against M. G. Todd, administrator of James Todd, 
and the heirs at law of James Todd, to recover the sum of $500 which 

I James Todd in his lifetime held as trustee of Elvada Bnnn. At April 
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Term, 1892, a judgment was rendered in  favor of the plaintiff for $922, 
and in  the said judgment i t  was declared that the lands of James Todd 
in the hands of heirs at  law, and those holding under them with notice 
of said claim, should be subjected to the payment of said judgment. 
This judgment is referred to and made a part of this agreement of facts. 
That in pursuance of said jud,gment lots Nos. 3 and 4 of the lands of 
James Todd in the hands of his heirs at law were sold for $400, and the 
proceeds, less the cost of sale, were applied to the payment of said judg- 
ment, which Ieaves a baIance of $--:---, with interest of $---- from the 
---- day of 

That the defendant M. G. Todd, who is one of the heirs a t  law of 
James Todd, was appointed guardian of the Nowell children before said 
action was brought, and gave his bond as guardian, which is now solvent, 
one of the sureties to which was Dr. J. E. Todd. That bcforo this action 

was &ought, M. G. Todd was indebted to his' wards in the sum of (140) 
$400. That M. G. Todd sold to James E. Todd the tract of land 
which he held as heir a t  law of James Todd, being lot No. 6 referred to 
and described in the complaint in said action, which is referred to for a 
description of said land, for the sum of $364. That said M. G. Todd, . 
guardian of the Nowell children, advanced to J. E. Todd $36 and took a 
bond from said J. E. Todd payable to said M. G. Todd, guardian of the 
Nowell children, for $400, which was the amount then due to them. This 
note included the purchase price of said land and the $36 mentioned. 

That the Nowell children had no noticc of the claim of EIvada Bunn, 
and the said Todd, guardian, secured said note by a mortgage on the 
said lot No. 6, and also on another tract of land, but the second tract will 
not pay the amount of said bond for $400. 

That  at  the time M. G. Todd took said bond from J. E. Todd, payable 
to M. G. Todd, guardian of the Nowell children, and a t  the time of the 
cxecution of the mortgage to secure the same, M. G. Todd had notice of 
the claim of Elvada Bunn upon which said judgment was rendered; but 
at  the time of the sale of the lot No. 6 by M. G. Todd to J. E. Todd, and 
at  the time of the execution of the bond and mortgage, neither J. E. 
Todd nor the NoweIl chiIdren had any noticc of said claim, but M. G. 
Todd did have notice at  the time of said sale to J. E. Todd of lot No. 6 
of the said claim of Elvada Bunn. 

That said M. G. Todd has never creditcd their note, and i t  is now in 
the hands of the clerk of this Court to abide this action. That the said 
M. G. Todd has never settled with his wards. 

The question submitted on these facts is, who has the right to said 
note of J. E. Todd, except the $36-Elvada Bunn or the wards of M. G. 
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Todd, the said Bunn claiming $364 of the said note, with interest on 
same, being the purchase price of the land sold to J. E. Todd as above 
set out ? 

That M. G. Todd is insolvent. 
That M. G. Todd is still administrator of James Todd, de- 

(141) ceased, and was at the time of giving the note a i d  mortgage of 
J. E. Todd. 

There is no propcrty of thr estate of James Todd to pay Elvada Bunn, 
except this bond. 

That J .  E .  Todd purchased thc land from M. G. Todd, for which the 
bond for $400 was given, more than two years after the qualification of 
the administrator of James Todd, and that J. R. Todd was not one of 
the heirs at law of James Todd. 

That the administration of the estate of Jamcs Todd by M. G. Todd, 
his administrator, had not been settled at  the time of said sale to J. R. 
Todd by M. G. Todd. 

W. N.  Jones and Strong & Strong for plainti f .  
J .  B. Batche20,r a.nd J.  C .  L. Ha~r i s  for defendant. 

SHEPHERD, C. J. The sale of the land by N. G. Todd, one of the 
heirs at law of James Todd, having been made more than two years after 
the grant of letters of administration, for  value and without notice, was 
valid as to the purchaser, and i t  is now sought to subject the proceeds 
of such sale in  the hands of the said heir to the payment of the out- 
standing indebtedness of the estate. 

I t  is insisted by counsel that the proceeds i n  such cases cannot be 
so subjected, and that the liability of the heir is personal only. Although 
this question was not the distinct ground of decision in Winfield v. 
Burton, 79 N.  C., 388 (the proceeds being in  the hands of an assignee of 
the heir), it cannot be denied that the contention of counsel is sustained 
by what is said in the course of the opinion. But it is not a little remark- 
able that in the same volume (in Badger v. Daniel, 372) a contrary view 
is declared by the Court, through the same Justice who delivered the 

opinion in the former case. The Court said : "Whitfield held the 
(142) land as Henry Joyner did, and sales by Whitfield after the two 

years passed unincumbered estates to his vendees, Whitfield hold- 
ing the price paid him in lieu of the land and subject to i ts  liabilities." 
This view is fully adopted by the Court in Davis v. P e w y ,  96 N .  C., 260, 
where the foregoing language is quoted with approval. The opinion 
sustains the principle succinctly stated in  the head-note, as follows: 
"Wherc a devisee or heir at law sells land derived from the devisor, or 
anccstor, more than two years after the issuing of letters testamentary, 
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etc., to a bona fide purchaser for value and without notice, such pur- 
chaser gets a good title against the creditors of the devisor, or ancestor, 
but the devisee or hcir holds the price received for the land in  lieu thereof 
and subject to the claims of such creditors, just as the land would have 
been." And again, in  Arringtom v. Arrimyton, 114 N .  C., 151, after 
declaring that one who purchased of the heir after two years and gave 
his note for the purchase money was a purchaser for value, the Qourt 
distinctly stated that the creditor could subject "the purchase money, or 
its sccuritics in  the hands of the vendor." This principle being deter- 
mined, its application to the facts of the case before us is quite easy. 
Here the heir was also thc administrator, arid had notice of the claim of 
the plaintiff against his ancestor. I t  is his duty, the personal a~sets  being 
exhausted, to apply the proceeds of the sale to the outstanding indebted- 
ness of the cstate; bnt, instead of doing this, he attempts to apply them 
to the settlement of a debt due by him to his wards, the Nowell children. 
Procuring a note for the purchase money to be made payable to himself, 
as the guardian of these children, did not constitute them assignees for 
value so as to preclude the rights of the plaintiff, as it is expressly 
found as a fact that the note due by him to the said children has never 
been credited or surrendered and that he has never settled with them. 
The said note is now in the hands of the clerk, and the bond of the 
guardian is solvent. These children have parted wit11 nothing, 
and their claim is still subsisting and can be collected. Holderby (143) 
v. Blum, 22 N. C., 51. To take the proceeds of the sale of the 
land, which the administrator holds in  trust by virtue of his office, and 
apply them to the payment of his own debt instead of the indebtedness 
of the estate would, under the circumstances of this case, be contrary to 
the plainest principles of equity. We think the plaintiff was entitled to 
jud,pnent. 

Reversed. 

Ci ted:  Lee a. Giles, 161 N.  C., 546. 
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PAPER Co. o. CHRONICLE. 

ANTIETAM PAPER COMPANY v. CIUtONICLE I'URLISHING 
COMPANY ET AL. 

Corporation Mortgage, Validity of-Priority of Claims for Maierials 
Furnished a Corporaiiort Over Previous Morigage. 

1. C'orporntions othcr than railroad companies havr a general power to mort 
gage their property, unless ~rohibi ted by some provision in the c h r t e r ,  
the right to mortgage bcing a natural result of the right to incur a n  
indebtedness. 

2. A mortgage executed by a corporation pursuant to a resolution adopted by 
a majority of the stockholders a t  a meeting which was specially called, 
but was not a "regular gcnc,rnl meeting," is valid against creditors of the 
corporation other than the mortgage creditors. 

3. I n  the absence of ~ r a u d  and of objection on the part of the stockholders, 
defects in a ~~roceeding by which the assent of the stoclrholders is given 
cw~not  invalidate the mortqagc n n l t ~ x  they are  of such a substantial char- 
acter that the giving of thc assfmt carmot be inferred. 

4. Materials furnished to a corporatioi~ which in no sense attach to or enhance 
the value of the property do not, under the provisions of see. 1255 of The 
Code, have priority as  to lien over a previously recordcd mortgage. 

CREDITOR'S SUIT, tried before Hoke, J., and a jury, at  April Term, 
1894, of WAKE. I t  was brought for the purpose of collecting the 

(144) assets of the Chronicle Publishing Company and having the 
proceeds of the same distributed among its creditors according to 

their respective priorities. 
The main questions involved were the validity of the mortgagc exe- 

cuted by the defendant corporation to Josephus Daniels, and the prefer- 
ence claimed by certain creditors who had furnished suppliw consumed 
in the operations of the company, over the mortgagc, under section 1255 
of The Code. The verdict and judgment sustained the validity of the 
execution of the mortgage, and his Eonor adjudged that the claims of 
the "material" creditors were not entitled to the priority claimed. 

Tho plaintiffs and defendants, except Daniels, appealed, and both 
appcals were considered together. 

J .  W. Ifinsdale and Armistead Jones for plaintiff. 
Traywood & Haywood and C. M.  Busbee for defendant Holt. 
Strong & Strong for defendant Raleigh Paper Mills. 
R. 0. Burton and Mr. N .  Jones for defendant Daniels. 

SHEPHERD, C. J .  This is a creditor's bill brought for the purpose of 
collecting the assets of The Chronicle Publishing Company, and apply- 
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ing the same to the claims of its various creditors. The receivers ap- 
pointed by the court having sold the property of the said defendant, and 
there now being in  their hands the proceeds of such sale, it becomes neces- 
sary to determine the claims of the several creditors to the said fund. 

1. We are clearly of the opinion that the mortgage to Josephus Daniels 
was properly executed under the Act of 1893, chapter 95, and the only 
point made against the validity of the said mortgage which seems to be 
seriously insisted upon is that it was not authorized by a regular general 
meeting of the stockholders. The mortgage was made pursuant 
to a resolution of a majority of the stockholders at  a meeting (145) 
held by them on 19 March, 1892, which was not "a regular 
general meeting." It is well settled that corporations, other than rail- 
road corporations, have a general power to mortgage their property, 
unless there is some provision in  their charters expressly prohibiting or 
regdating this right. "The right to mortgage is a natural result of the 
right to incur an  indebtedness." Cook on Stock and Stockholders, 760- 
779. Even where the charter provides as to how the assent of the stock- 
holders is to be given, and this is not strictly followed, "such a pro- 
vision is regarded as intended for the protection and security of the 
stockholders, and in  the absence of fraud and objection upon their part, 
defects i n  the proceeding by which the assent is given cannot be made to 
invalidate the mortgage, unless they are of such a substantial character 
that the giving of the assent cannot be inferred. . . . Other cor- 
porate creditors cannot raise this objection to the martgage." Cook, 
supra, note 2, and the authorities cited. I n  the case before us there is 
no objection on the part of any stockholder, and, according to the prin- 
ciples above stated, we must hold that the mortgage in  question is valid 
so fa r  as this action is concerned. 

2. Several of the creditors claimed priority over the above-mentioned 
mortgagee under section 1255 of The Code. They insist that the articles 
in question (paper, ink, gas, a cut of Santa Claus, and the like) are 
''materials furnished" within the above provision. Without discussing 
the various authorities cited on the argument, we are content to adopt 
the construction pIaced upon the statute by this Court in B&nk v. Manu? 
facturing Co., 96 N. C., 298. The Court said: "We are disposed to 
concur in the view of counsel for the appellant Hall  that the section, so 
fa r  as i t  relates to claims for labor performed or material furnished, 
pursuing very nearly the words used in  section 1781, was designed by its 
disabling effect to more effectually secure the liens given by the 
Constitution to the laborer (Art. X, sec. 4), and the statute (146) 
extending the lien to materials furnished. But  the lien is further 
extended to torts, and compensation is provided against any alienation 
attempted to defeat the claim." After holding that, under the circum- 
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stances of that case, machinery or other articles purchased abroad and 
used in  putting up a mill "or facilitating its workings afterwards" was 
not within the act, Smith, C. J., remarked that "the consequences would 
be pernicious and destructive of all fair and safe dealings with corpora- 
tions if a secret lien, founded upon a sale by a distant creditor, of which 
a person had no information or means of information provided by law, 
could be set up as paramount to his demand, and unless imperatively 
demanded such a construction ought not to be put upon an enactment as 
will lead to this result." 

We have examined the numerous authorities to which we have been 
referred by counsel, but they do not, in our opinion, sustain the conten- 
tion that the articles furnished by the appellants are embraced by the 
statute. We do not deem i t  necessary to enter into a general discussion 
of the subject. I t  is sufficient to say that these articles, which in  no sense 
are attached to or enhance the value of the property, cannot be con- 
sidered as within the spirit or letter ~f the act. 

The order as to the cost was, in this case, within the discretion of the 
court. 

Affirmed. 
APPEAL O F  DEFENDANT SADLER I N  SAME CASE. 

For  the reasons given in the foregoing appeal, the judgment is affirmed. 

Cited: Heath v. Cotton, Milts, post, 208; B e d o w  v. Cook, post, 334; 
C o d  Co. v .  Light Co., 118 N .  C., 234. 

ANTIETAB1 PAPER COMPANY T. ClIILONICLE PUBLISHING 
COMPANY ET AL. 

Practice-Tssz~es-Exceptions to Charge. 

1. !t%e form in which issues are  submitted is of little consequence if the 
matcrinl facts in controversy, a s  ap1)ear from the pleadings, are  clearly 
prcsentcd by them, and provided they be such that  the court may proceed 
to jndgmi~nt, and such a s  will allow the partics to present to the jury any 
material view of thc law arising out of the testimony which counsel may 
requcst the court to cmbody in the instructions to the jury. 

2. An cscegtion "to the charge as  given" is too general and will not be con- 
sidered. 
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3. The statement of the trial judge a s  to what he said in his charge to the 
jury is conclusive, and an exception based upon a n  alleged instruction 
which does not appear in the charge a s  given in full by him will not be 
considered. 

ACTION, tried before IIolce, J., and a jury, at April Term, 1894, of 
WAKE. 

The defendant Holt appealed. The facts appear in the opinion of 
Associate Justice Burwell. 

John W.  Hinsdale arild Arniist~ad Jonles for plaintiff. 
Haywood c6 Hayuood and G. M. Busbee for defendant Holt. 

Bunwsr,~, J. This appeal brings up for our consideration the excep- 
tions taken on the trial by the defendant Holt alone. His  controversy 
in  this action was with his codefendant Josephus Daniels, to whom the 
defendant, The Chronicle Publishing Company, had executed a mortgage 
on 24 March, 1892, to secure a debt of $2,600, evidenced by two bonds of 
that date, one for $1,000, due 1 February, 1893, and the other for $1,600, 
due 1 February, 1894. 

We have adjudged that that mortgage and those bonds were 
valid acts of that corporation, and that by virtue thereof the (148) 
owners of those bonds had a lien on the property described in that 
mortgage. [See this case a t  this term on the plaintiffs' appeal.] The 
validity of this mortgage was averred by each of these defendants, and in 
his answer the defendant Holt alleged that he was the owner of the note 
for $1,000 described therein, by purchase from defendant Daniels on 
1 February, 1893, the day of its maturity. To this allegation the defend- 
ant  Daniels answered, averr ing that on the said date the amount due to 
him on account of this note or bond was paid to him, and he expressly 
denied that the defendant Holt had on that day purchased that note or 
bond from him. 

The issue between these two defendants, as shown by the pleadings 
alone, was, Did T. M. Holt, on 1 February, 1893, purchase of Josephus 
Daniels the $1,000-note described in the mortgage of Tho Chronicle 
Publishing Company, or was the said note on that day paid and dis- 
charged ? 

Notwithstanding the fact that this single issue was raised between 
these two defendants by their pleadings, the counsel of the defendant 
Holt tendered the followirrg four issues : 

"Was T. M. Holt the purchaser, and is he the owner of the note for 
$1,000 mentioned in section 7 of his answer? 

"Did Thomas R. Jernigan act as the agent of Holt in ths  purchase of 
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the note for $1,000 secured in  the mortgage to Daniels set out in the 
pleadings ? 

"Did Jernigan, as such agent, have authority to agree that the second 
note secured in  the mortgage should have priority over the note for 
$1,000 ? 

"Was the note for $1,000 left in  the  possession of B. S. Jerman until 
the point as to which of the notes described in  the mortgage should have 
priority of payment could be determined?" 

Defendant excepted because the court refused to submit these issues to 
the jury. 

(149) The court submitted the following issues to the jury in lieu of 
those tendered : 

"1. Did The Chronicle Pubiishing Company execute to Daniels a valid 
mortgage on its property, of date 24 March, 1892, to secure two notes for 
$1,000 and $1,600, and was the same duly proved and registered? 

"2. What property of the company was conveyed by such mortgage to 
the grantees therein? 

"3. What was the value of the property sold by the receiver, and which 
did not pass by mortgage? 

"4. Was there a payment on 1 February, 1893, to Daniels of $1,066.89, 
the amount of the $1,000 note with accrued interest? 

"5. Was such payment in discharge and satisfaction of such note? 
"6. Was the money given by T. R.  Jernigan to Daniels with the inten- 

tion and agreement that the $1,000-note should be paid as to Daniels, 
and so postponed in right to the $1,600 claim?" 

And to the sixth issue the defendant Holt excepted. 
These two exceptions, the one to the refusal to subknit the four issues 

tendcred by him, and the other to the submitting of the sixth issue, may 
hc considered together. 

I n  Davidson v. Giford, 100 N. C., 18, i t  is hcld that "the material 
issues of fact raised by the pleadings must be submitted, unless it appears 
to the Court that this right is waived by the parties.'' But  the form in  
which issues are submitted is of little consequence, if the matcrial facts 
in controversy are cicarly presented by them. Cuthberison v. Insurance 
Po., 96 N.  C., 480. And "the only restriction upon the power of t h e  trial 
judge to settle the issues for a j w y  is that they shall be such as arisc 
out of the pleadings, such that the court, upon their verdict, may pro- 
ceed to judgment, and such aa will allow the parties to present to the 

jury any material view of the law arising out of the testimony 
(150) which counsel may request the court to embody in the inatrue- 

tions to the jury." Vaughan v. Parker, 112 N.  C., 96. 
While the first issue tendered by the defendant FIolt was distinctly 

"raised by tBe pleadings," i t  seems evident from the othcr issues which 
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he himself submitted, and from the issues that were submitted, and from 
the evidence set out i n  the statement of the case on appeal, and the 
charge to the jury, that  i t  was conceded on the trial that he was the pur- 
chaser and owner of the note mentioned in that issue. So evident was i t  
that there was really no controversy at  the trial upon this particular 
matter, that his Honor, without objection or exception taken, told the 
jury if they believed the evidence they should answer the third issue 
"Yes" and the fourth issue uN~, '7  and thus find that on 1 February, 
1893, there was paid to defendant Daniels the amount due on said note, 
but that that payment was not "in discharge and satisfaction" of it. 
These two issues, thus answered, established the fact that while Daniels, 
on the day named, received the amount due him on this note, i t  was not, 
strictly speaking,, a payment, for i t  did not discharge and satisfy the 
note, but left it, as both conceded, a valid and subsisting claim against 
The Chronicle Publishing Company in  the hands of the defendant B. S. 
Jerman, who held i t  for the use and benefit of the defendant Holt, as 
was also conceded. Thus, it is apparent that at  the trial there was an 
elimination of some disputed matter, and there was left between Holt 
and Daniels only this issue: Was the former, who was admittedly the 
real owner of the note ($1,000) held by Jerman, entitled to share p.ro 
rata with the latter (who was admitted to be the holder and owner of 
the other mortgage note, $1,600) in  the proceeds of the sale of the mort- 
gaged property, or was Daniels' part of the mortgaged debt to be paid 
i n  full out of these proceeds before Holt was to be allowed any part  
thereof as a credit on the note he had purchased? I t  was conceded that 
the money given for this note by IIolt was actually handed to Daniels 
by Jernigan, the bnlg dispute about that being as to Daniels' 
notice or knowledge that Jernigan was not acting for himself in (151) 
the transaction, but for Holt or some other person. 

The matcrial fact in  controversy seems to us to have been presented 
by the sixth issue with sufficient clearness to the jury. I t  is to be read 
and considered in  connection with the testimony and the charge, as the 
jury considered it. Under it the counsel might have embodied in special 
instructions such "material views of the law arising out of the testimony" 
as they thought pertinent. 

The first and second exceptions of the appellant cannot, therefore, bc 
sustained. 

Exceptions to  ihe Charge.-I. I t  is stated that there was an exception 
"to the charge as given." This general exception cannot be considered. 
I t  was not urged before us. 2. It is also stated that the appellant in  
this case on appeal excepts to the above charge as follows: "That the 
court charged the jury that defendant IIolt would be bound by whatever 



I N  T H E  SUPREME COURT [I15 

his agent Jernigan did in his dealings with Daniels, unless he made 
known to him (Daniels) that he was acting for a principal." 

Upon an examination of his Honor's charge, which is set out in full, 
we do not find that he so told the jury. His  Honor's statement of what 
he said is conclusive, and puts this exception out of the case. 

We find no error of which the defendant Holt can justly complain, 
and, as to him the judgment must be affirmed. 

Affirmed. 

Cited: Simmons v. Allkon,  118 N. C., 778 ; Kerr v. IIicks, 131 N. C., 
94; I l a ~ t  71. Gan,mn, 133 N .  C., 14;  Falkner v. Pilcher, 137 N.  C., 451; 
Noseley v.  Johnson, 144 N.  C., 263; Bich v. Norisey, 149 N. C., 41; 
Morrbett w. Cotton Mills, 151 N.  C., 32; Carr v. Alexander, 169 N. C., 
667; Cowles v. Assurance Xociety, 170 N .  C., 371; Shannonhouse v. 
While ,  171 N. C., 18; Hutton v. Horton, 178 N. C., 553; Drenhara 71. 

Wilkes, 179 N. C., 513. 

(152) 
J. W. HINSDALE v. B. S. JERMAN. 

Contract-2VotePledge of Coblaterals-Rights of Payee of Note. 

For "money borrowed" J. gave his note to H. and pledged certain shares of 
stock as collateral security. A contemporaneous agreement between them 
provided that all assessmmts upon the stock should be paid equally by 
them and the stock should be sold to pay the note; %ny surplus up to a 
certain amount to go to 5. and all beyond that amount to 11. The stock 
became worthless and nnsalable: Held, that the transaction was merely 
a loan of money sccurcd by collatrrals, and, the security having become 
worthless, 11. is entitled to enforcc the secondary liability of the maker of 
the note. 

MACRAE, J., did not sit on the hearing of this case. 

ACTION, tried before Hoke, J., and a jury, at  April Term, 1894, of 
WAKE. Plaintiff declared on a note for $790, bearing date 12  November, 
1890, as follows : 

$790. RALEIGH, N. C., 12 November, 1890. 

One day after date, for value received in borrowed money, I promise 
to pay John W. IIinsdale, or order, the sum of $790, with interest a t  8 
per cent from date. 

This note is secured by the pledge of ten shares of Rockbridge stock, 
Certificate No. 192. B. S. JERMAN. 
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Defendant adrr~itted execution of note, as presented, but denied his 
liability on same because, by the terms of the entire transaction, of which 
the note was a part, the plaintiff and defendant became and were partners 
i n  the matter, and offered in  evidence an agreement, entered into 
by plaintiff and defendant a t  the time the note was signed, and (153) 
which was a part of the cntire transaction, with the note, as 
follows : 

RAI,EIGH, N. C., 12 November, 1890. 

I n  consideration of the sum of one dollar, paid by John W. IIinsdale 
to B. S. Jerman, i t  is agreed between them that the ten shares of stock 
of the Rockbridge Company, Certificate No. 192, which is pledged to 
John W. IIinsdale to secure the payment of note of B. S. Jerman for 
$790, shall be sold first to pay the said note, and that all be- 
tween that sum and interest thereon that the said stock shall (154) 
sell for up to $900 shall be paid to B. S. Jerman, and that all 
over the sum of $900 that the said stock shall bring shall be divided 
equally between the said Jerman and Hinsdale. 

I t  is further agreed that all future assessments upon the said stock 
shall be paid by the said Jerman and Hinsdale equally, each paying one- 
half thc same, to be refunded to each of them out of the proceeds of the 
sale of the said stock next after the payment of the said note to the said 
Hinsdale, and before the payment of any amount to the said Jerman. 

Witness our hands and seals the day and year first above written. 
J. W. HINSDALE. [SEAL.] . 
B. S. JERMAN. [SEAL.] 

Judgment on verdict for plaintiff, and defendant appealed. (157) 

R. 0. E u r t o n  and Armisteam d o r m  for plaintijrf. 
Haywood  & Ilayzoood and T h o m a s  M.  Argo  for defendant.  

PER C~JRIAM. The note set out in thc complaint, with the contempo- 
raneous agreement between the plaintiff and defendant, which the 
latter put in evidence, constituted the contract between the (158) 
partics to this action. We think the construction put by his 
Honor on this written contract was correct, and that the transaction was 
merely a loan of money, secured by collaterals which have become worth- 
less, thus leaving no course open to the plaintiff to recovcr the money hc 
loaned to defendant except to enforce the secondary liability of the 
maker of the note. Lt seems to us very evident that he has the right so 
to do. 

Affirmed. 

Ci ted:  Xylces v: Evlerett, 167 N. C., 609. 
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KOWAN JONES v. ELIZABlDTH EMORY ET AL. 

Bvidence-Cornpelency o f  Wi tness -T~ansac t ion  W i t h  Deceased 
Person-interest. 

1. The true test of the compctcncy of a witness under the exception contained 
in sec. 590 of The Code is whether he bcars such a relation to the contro- 
versy that  the vcrdict and judgment in the case may be used against hini 
a s  a party in another action ; if not, he is not disqualified : Therefore, 

2. I n  the trial of a n  action to recover land, a person living a s  a member of 
-plaintiff's household on the land and aiding in her support is not a party 
so "interested in the action" a s  to be incompetent to testify in  rcgard to a 
transaction with a deceased father of the defendants. 

3. I n  the trial of an action to recover land, wherein a parol trust was claimed, 
testimony that  the plaintiff had entercd upon thc land more than twenty 
years before the trial, under a bargain with defendant's grantor, a son-in- 
law of plaintiff's father, and had built a house thereon, paid taxes and 
lived thereon undisturbed, claiming the property a s  her own, with her 
invalid father until his dcath, and that  the procccds of the sale of certain 
articles had been applied in  payment of the purchase moncy by her or for 
her benefit, together with a n  explanation of the reason for the couveyancc 
of the title to defendants' ancestor instead of to plaintiff, was sufficient to 
go to the jury a s  tending to establish the parol trust. 

(159) ACTION, tried before Ilolce, J., and a jury, a t  February Term, 
1894, of WAKE. Plaintiff, who was a daughter of Willis Emory, 

deceased, seeks to establish a parol trust in  a tract of land, or lot, the 
legal title to which is in defendants, who arc the children and widow of 
W. C.  Emory (called Clint Emory), deceased, who was brother of 
plaintiff and son of said Willis. Plaintiff offered evidence tending to 
show that she had moved upon the lot i n  controversy more than twenty 
years ago, under a bargain with one Saintsing, who was a son-in-law of 
Willis Emory; that she had built a house upon the land, and had lived 
in  same with her invalid father and mother until their dcath, and since 
that time had resided on the lot, claiming to own same, paid taxes on it, 
etc.; that W. C. Emory, deceased, father of defendants, owned and lived 
on a lot adjoining the one in controversy, and had taken the legal title 
from Saintsing to plaintiff's lot by direction of Willis Emory, the pur- 
chaser in trust, to hold same for plaintiff's benefit. 

The reason given for this arrangement was that prior to the execution 
of the deed from Saintsing for the lot in controvegsy, Willis and Clint 
Emory had made their exchange and this would save the execution of so 
many deeds. That Willis Emory had a horse and a gun and some other 
personal property, and these had been sold and proceeds had been applied 
in payment for the lot in  controversy and for the use and benefit of 
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plaintiff. Defendants offered the deeds from Saintsing to their father, 
W. C. Emory, for the lot in controversy, and offered evidence tending to 
show that W. C. Emory was a laboring man, making fair wages, and 
that Willis Emory, the father, was an invalid and poor, etc. 

Saintbing having testified that he had made no bargairr with plaintiff 
about the land, and Ephraim Emory, one of plaintiff's witnesses, testi- 
fied that he had lived with Willis Emory, who was his uncle, until he 
died, and helped support him, and since that time had lived on 
the lot with plaintiff, boarding there and helping to support (160) 
plaintiff; that he had no legal or other pecuniary intercst i n  the 
lot in  controversy nor in  the action, but if plaintiff lost her suit he 
would have to move from the land. He  then was permitted to testify that 
in a controversy between Willis and W. C. Emory, who were both dead, 
he hcard the arrangement under which W. C. Emory took the deed for 
the lot in trust for plaintiff. Dcfei~dant objccted because W. C. and 
Willis Emory were dead a t  the time and he had a disqualifying intercst. 
Overruled, and defendants excepted. 

The evidence was as follows : 
Mrs. Jones : "W. married Jones and then Small; both arc dead before 

suit brought; W.'s father and mother were invalids; father twenty years 
and mother five years before death were under doctor's treatment; W. 
contGacted with defendant Robert Saintsing to  buy a piece of land for 
forty dollars; doctors advised W. to move her mother out of town; went 
out, occupied lot and built a house on i t  twenty-one years ago last 
January; father lived there with W., and W. has lived there ever since, 
claiming the lot as her own; lot was in  shape of three-cornered; W. paid 
the taxes on property; taxes paid, receipt shown; father died in  1880." 

Gross-examined.-"W. contracted for land from Robert Saintsing 
twenty-two years ago, and has lived on it twenty-one years. Bargain 
was made before W. ever movcd on lot." 

Ephraim Emory: "W. lives on land and has for fifteen years; is 
nephew of Willis Emory, and livcd with him and took care of him until 
he died, and has livcd on thc land since; has no legal intercst in contro- 
versy, but supposes he would have to remove from land if plaintiff lost 
possession." 

Defendant objected to question as to what took place between Willis 
and Saintsing and W. C. Emory-Willis Emory and W. C. Emory being 
dcad; overruled and dcfcndants excepted. W. C. Emory recognized 
Willis Emory's ownership by exchanging a part of his own land 
for a slip off this to improve shape. Heard conversation between (161) 
Willis and Saintsing. Saintsing says : "Old man, suppose I make 
Clint a deed and let him make you one. This will only require two 
deeds, whereas if I make a deed to you, owing to swap, there will be 

109 



I N  TEIE SUPREME COURT LIE5 

four deeds necessary." I t  was then agreed upon that Saintsing should 
make the deed to Emory, and he was to make the deed to W.'s father. 
Willis, the father, was acting for Mrs. Jones, plaintiff. W. paid Saint- 
sing $20 in  money in 1874; old man Emory furnished money; i t  was 
taken for him; he had a horse and a gun, etc.; his daughter supported 
him. Boundary 107x150~90~68. 

C+oss-examined.-"Conversation took place out in yard; Willis Emory 
was not bed-ridden continuously ; Clint Emory got regular wages ; W. 
was a carpenter first and then became a farmer." 

John S. Thonipson: "W. is a party defendant, having married one of 
the children of Willis Emory." 

Defendant introduced in evidence a deed from Saintsing to W. C. 
Emory, February, 1870, and a deed from John Devereux to W. C. Emory, 
14 September, 1886. 

R. A. Saintsing: ('Rowan Jones never made any bargain with W. for 
the purchase of the land, and W. never had any conversation with her 
on the subject. Willis Xmory was sick with rheumatism sixteen or seven- 
teen years; helpless a great deal of the time, and was very poor. Was 
never present at  conversation between Rowan Jones a n d ~ t h e r s ,  as she 
testifies." 

Cross-examined.-L'W. is defendant and has filed no answer." 
Mrs. Emory (now Mrs. Glenn) : "Willis Emory was sick and poor 

and did not work any. W. was pever present at  any conversation between 
Rowan Jones and Ephraim Emory." 

George W. Perry: "W. wrote the deed at the request of Mr. 
(162) Saintsing." 

The issues submitted were as follows: 
"1. Did W. C. Emory take a deed for the lot in controversy from 

Robert Saintsing in  trust, to hold )he same for the use and benefit of 
plaintiff? 

"2. Did W. C. Emory take and hold the deed for the lot in controversy 
in trust for Willis Emory, his father?" 

The court charged the jury that if they answered the first issue "Yes," 
they need not respond to the second issue. 

"That, ordinarily, i11 determining an issue in a civil suit, plaintiff was 
not required to establish his claims by the greater weight of the evidence, 
but in the case a t  bar such was not the. rule as to the character of proof. 
That the deed as written was presumed to express the contract of the 
parties, and would not be disturbed unless the plaintiff established her 
claim by clear, strong and convincing proof, etc. That if the jury were 
so satisfied that Willis Emory, having bought and paid for  the land in 
controversy, if Willis Emory, having bought and paid for the land from 
Robert Saintsing, caused same to be conveyed to W. C. Emory, under an 
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arrangement, or with the direction at  the time, that W. C. Emory would 
.hold for his daughter's benefit and convey same to her, Emory would 
hold i n  trust for her; same result if land bought and paid for by father, 
who gave direction i t  sliould be conveyed for his daughter's benefit prior 
to conveyance, the conveyance being after made pursuant to this direc- 
tion and purpose. I f  Willis Emory, the father, bought and paid for the 
land not specially for his daughter, but for himself, and caused the deed 
to be made to W. C. Emory for his own benefit, under an arrangement, 
o r  with the direction at  the time or before, the deed being made pursuant 
to direction, defendant would hold in trust for estate of Willis Emory. 
I f  for daughter, first issue should be answered 'Yes,' and need not answer 
second issue. I f  not for daughter, but for himself, first issue 'NO'; 
second 'Yes.' I f  for neither--not established by the clear strong proof- 
deed holds, and both issues 'NO.' " 

The court then recited the evidence pertinent to the issues. 
There was a verdict for plaintiff on the first issue. (163) 
Defendant moved for a new trial: 
1. For  error in ruling on the question of the evidence of Ephraim 

Emory. 
2. For  error in the charge, for that there was not sufficient evidence 

to establish a par01 trust under the rule of law as to such claim. 
Motion overruled, and defendant excepted, and from the judgment on 

the verdict for plaintiff the defendant appealed. 

Arrnistead Jones for plaintif. 
T. R. Purnell for defendants. 

AVEXY, J. The general rule (The Code, see. 589) is that no person 
offered as a witness shall be excluded on account of his interest in the 
event of the action. The exception (The Code, sec. 590) is that neither 
a party interested in the event of the action, nor any one from, through 
or under whom such interested person derives his interest or t i t le by 
assignment or otherwise, shall be examined as a witness, ete., concerning 
a personal transaction or communication between the witness and the 
deceased person. The witness Ephraim Emory lived with the plaintiff 
on the land in controversy and helped to support her. I f  she should lose 
the suit he would seek a home elsewhere with her, but he had no legal 
or pecuniary interest in  the lot in controversy. The statute does not dis- 
qualify every witness who, in  thc broadest sense of the term, is interested 
i n  the event of the action, but only such as have a direct and substantial 
or (to apply the principle more exactly to the case before us) a direct 
legal or pecuniary interest in the result. Unless the witness bear such a 
relation to the controversy that the verdict and judgment in the case 



I N  TIIE SUPREME COUItT [I15 

may be used against him as a party in  another action, he is not disquali- 
fied to testify. The fact that the witness as a member of the. 

(164) family must move out along with the servants of the plaintiff, if 
the defendant should prevail in this wit, would not, he being 

neither privy nor party, estop him from setting up a claim to the land 
in a future action as against present defendants. Were this record oEered 
in such g snit, i t  would be res inter alios acta. M~r l l  v. Martin, 85 
N. C., 406; Williams v. Johnson,, 82 N. C., 288; White v. Bearman, 96 
N.  C., 122. When we ignore this test and give to the word "interest," as 
used in  statutes, a meaning so broad as to include every person who stands 
in  such a relation to the controversy as would naturally be calculated to 
enlist his prejudices for or excite favorable emotions in  his breast toward 
the party on whose behalf he is introduced as a witness, we embark on a 
sea of uncertainty without chart or compass. This same principle was 
evidently applied in  Lawrence v. I$/man, '79 N.  C., 209, where the testi- 
mony of one of the trustees of a church, who was a party, was excluded 
as to such a transaction, while that of members who worshiped i n  the 
congregation was admitted. To show how unsatisfactory i t  would prove 
to dispense with this test, one need but recall the fact that every citizen is 
interested in  having good roads constructed in the county in  which he re- 
sides, but i t  does not follow that every such citizen is  a proper or necessary 
party to a proceedi'ng to lay off a public road, because the statute requires 
that every person interested must be notified and allowed the opportunity 
to resist the order asked for. I t  has been held that in such cases a rea- 
sonable construction, and one that can be applied as a test, must be 
adopted. 11 Am. & Eng. Enc., 422; Taylor v. Norvab, 88 Ill., 527. So, 
too, we would say in  common parlance that every citizen of a county 
or of a State is interested in  collecting tax claimed as due to the county 
or State,'when he has no such direct legal or pecuniary interest as would 

make him a proper party to a proceeding against a delinquent 
(165) tax collector. We think that there was no error in admitting the 

testimony of Ephraini Emory. 
After the trial the defendant moved for a new trial on the ground - 

that there was not sufficient evidence to establish a par01 trust. 
We think the testimony that the plaintiff had entered upon the land 

more than twenty years before the trial, under a bargain with one 
Saintsing, who was a son-in-law of Willis Emory, and had built a 
housc upon it, and had paid taxes and lived thereon undisturbed, claim- 
ing the property as her own, with her father, Willis Emory, until his 
death; that the proceeds of a sale of a horse, a gun and other personal 
property had been applied in payment of the purchase money by hcr or 
for her, and that exchanges of portions of the two lots had been from 
time to time made, together with reasons given, according to the wit- 
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ncsses, for agreeing to have title to both lots made to W. C. Emory, the 
father of the defendants, was sufficient to go to thc jury as tending to 
establish the par01 trust. Shields u. Whitulcer, 82 N.  C., 519; Wood v. 
Cherry, 73 N. C., 110; Turme~ u. Eford, 58 N .  C., 106. The recognition 
of her right by W. C. Emory during his life by exchanging parts of two 
lots so as to throw both into better shape, grows in importance when 
considered with the fact that the controversy did not arise till after the 
death of both Willis Emory and W. C. Emory. I f  the testimony for 
the plaintiff is to be believed, i n  these exchanges the father of the de- 
fendants repeatedly recognized thc rights and dominion of the occupant 
of the lot in controversy. This was a direct recognition of an adverse 
interest in her or her father. The other evidence tends to explain who 
was the claimant, and the jury have found that the consideration pro- 
ceeded from, and the recognition of the right was intended for, the 
plaintiff. I t  is not material whether there was or was not conflicting 
evidence, if that offered by the plaintiff was sufficient to go to the jury. 
Smiley v. Pewee, 98 N.  C., 185. There was no error in sub: 
mitting the issues to the jury. (166) 

Affirmed. 

Cited: Clark v. Edwlarrds, 117 N. C., 247; Lyon 1). Pender, 118 N.  C., 
150; Fertilizer Co. v. Zippy, 124 N.  C., 650; Hendersom v. McLain, 146 
N.  C., 334; HebabecX: a. Doub, 167 N.  C., 205 ; Ins. Co. v. Woolen Mills, 
172 N. C., 537. 

R. 0. BURTON v. R. M. FURMAN, STATE AUDITOR, ET AL. 

Nundamus, Writ of-Stale Auditor-State Treasurer-Discretion of 
0 Beers-Suit Against the State as Trustee. 

1. M a n d a m u s  is now a writ of right, to be used as ordinary process, to which 
every one is entitled where it is the appropriate aud only remedy. 

2. M a n d a m u s  will not be granted to compel the performance of an act involving 
the exercise of judgment and discretion on the part of the ofticer to whom 
its performance is committed. 

3. The duty of thc State Auditor is to examine and to liquidate the claims of 
a11 persons against the State in cases where there is sufficient provision of 
law for the payment thereof, and where there is no such provision, to 
examine and report the fact, with his conclusions, to the General Assembly. 

4. Where, in pursuance of an act of the General Assembly compromising cer- 
tain litigated claims against a railroad company, a sum of money was paid 
by the railroad company "into the State Treasury to provide a fund for 
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the payment of the attorneys employed by the State" in such litigation, 
one of whom was settled with in full and the other was paid a part of the 
fee which he charged for his services, and there remained of such fund so 
provided for the attorneys more than enough to pay the balance of the 
fee so charged, and the State Treasurer refused to pay such balance and 
the State Auditor refused to issue a warrant for the payment thereof: 
Held,, that maad,anzus will not lie either against the Treasurer to compel 
him to pay, since the statute provides that "no moneys shall be paid out 
of the treasury except on the warrant of the Auditor," nor against the 
Auditor to compel him to issue a warrant, inasmuch as his duty in the 
premises is not ministerial simply, but involves the exercise of his dis- 
cretion in the examination and liquidation of the claim. 

(167) ACTION, heard a t  April Term, 1894, of WAKE, before Hoke, J .  
The nature of the action is stated'ih the opinion of Associate 

Justice MacRae. His Honor, Judge Hoke, granted the motion of the 
defendants to dismiss the action on the ground that it did not state a 
cause of action, and the plaintiff appealed. 

R.  0'. Burton for plainti$. 
The Attorn'ey-General and R. C. Btrong for defendant. 

MACRAE, J. ,This is an action whereby the plaintiff, an attorney a t  
law, seeks to recover $974.88, the balance of a fee of $5,000 claimed by 
him for services rendered the State in litigation with the Wilmington 
and Weldon Railroad Company over its liability for State, county and 
city taxes, and to compel the payment to him of said sum out of the 
fund placed in  the State Treasury by the counties and the railroad com- 
pany, under provisions of section 7, chapter 100, Private Laws of 1893. 

As set out in the complaint, there had been much litigation concerning 
the right to tax the said company, and the act above named was the 
result of long negotiation for an adjustment of all matters in  difference 
on said account. Section 7 is the final section of this act and reads as fol- 
lows: "That to provide a fund for the payment of the attorneys em- 
ployed by the State in litigation against said company, in making pay- 
ment to the counties, cities and towns of the amounts due each under 
this act, the said company shall deduct from the amount due each county, 
city or town, fifteen per cen~tum, which said per centurn the said com- 
pany shall pay into the State Treasury. . . . And said company 
shall, for like purposes, pay into the State Treasury the sum of 
$2,500." . . . The parts omitted are immaterial for our present 

purpose. 
(168) The action is both to ascertain and declare the amount due 

and to procure a mandamus to the Auditor compelling him to 
issue his warrant, and to the Treasurer to compel him to pay the same. 
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There is  no further contention that the writ of m,andamzw is a high 
prerogative writ, as i t  was at  common law. I t  is now a writ of right, to 
bc used as ordinary process, and every one is entitled to i t  where i t i s  the 
appropriate process for asserting the right claimed. The Code, sections 
622 and 623; Belmomt v. Redly, 71 N. C., 260. So the first question 
presented is, I s  this the appropriate process for ascertaining the plain- 
tiff's r ight? 

The purpose of this writ of mandamus is to require some Superior 
Court, officer, corporation or person to do some particular. thing which 
appertains to their office or duty, and i t  will not be granted where the 
law affords to the party aggrieved another and complete specific remedy. 
Neither will this writ be granted to compel the performance of an  act 
involving the exercise of judgment and discretion on the part of the 
officer to-whom its performance is committed. The law is sothoroughly 
scttled in  this State by the former adjudications of this Court that wc 
have nothing to do but refer to them. 

A case strikingly like the present one is  Boner v. Adarns, Auditor, and 
Jen,lcins, Treasurer, 65 N. C., 639, where the plaintiff, a clerk of the 
General Assembly, who had received a warrant for the entire number 
of days to which he was entitled, at $7 per day, claimed that he was 
entitled to be paid $3 per day in  addition to what he had already 
received, under an Act of Assembly, chapter 1, session 1869-70, which 
provided that the mileage and per diem of the clerks "shall be tho same 
as allowed by the last General Assembly." And further, i t  was provided 
that "the  idi it or of the State is hereby authorized to draw hiswarrant 
upon the Treasurer for such sums as have not been paid, or may hcre- 
after be due." The Auditor refused to draw his warrant upon 
the Treasurer for the additional sum demanded, and thereupon (169) 
application was made to the court for the writ of mawdamus to 
compel the Auditor to issue the warrant and the Treasurer to pay it. 
I t  was held that mandamus would not lie against the Treasurer, because 
no warrant had been issued, and not against the Auditor, because i t  was 
something more than a ministerial duty sought to be required of him. 
This was before the Act of 1571, section 622 of The Code, which pro- 
vided that all applications for mandamus should be made by summons 
and complaint, but the principles governing the issue of mamdamus were 
the same then aspow, and the dccision is a controlling one, in  which we 
fully concur. 

Since the passage of the last-named act the subject has been often 
considered. Selecting one of such cases, Brown v. Turner, 70 N. C., 93, 
we find a very clear statement by Mr.  Justice Bynu,m: "MancFams will 
lie when the act required to be done is imposed by law, is merely minis- 
terial; the relator has a clear right and is without any other adequate 
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remedy. Moses on Marrdamus, 68. But it does not lie where judgment 
and discretion are to be exerciscd; nor to control the officer in the manner 
of conducting the general duties of his office. 2 Dillon on Corp., scc. 
665 ; 34 Pa.  St., 496." 

I n  llecatur o. Spaulding, 14 Pet., 497, it was held that mandamus 
would not lie against the secretary, because the duty required by the writ 
was executive, in  which judgment and discretion had to bc used, to wit, 
in  construing and passing upon an act of Congress. To the same effect 
is Brashear b. Mason, 6 HOT., 92; Un/iied States v. Guthrie, 17 How., 
284, where the Court says : "It has been ruled that the only acts to which 
the power of the court by nzandacmus extends are such as are purely 
ministerial, as to which nothing like judgment and discretion in  the 
performance of the duties is  left to the officer." 

Thc Code, scction 3350 (7), prescribcs, among the duties of the 
Auditor, "to examine and liquidate the claims of all persons 

(170) against the State in  cases where there is sufficient provision of 
law for the payment thereof, and, where there is no provision, to 

examine the claim and report the fact, with his opinion thereon, to the 
General Assembly." I t  will be seen at once that the duty of the Auditor 
is not in this instance a ministerial one, but he is required to exercise 
his judgment i11 the examination of claims and the construction of 
statutes applicable thereto. 

Some authorities have been cited to us by the plaintiff, among them 
Heard's Shortt's Ex. Rem., which goes so fa r  as to say that while i n  
former times a mal~damus was held to lie only to compel the perform- 
ance of a ministerial duty, modern cases have gone much further, and a 
m a n d a w  will now be granted, when necessary, to compel the perform- 
ance of any public duty. Perhaps the present case aptly illustrates the 
meaning of the author. If ,  upon the presentation of his claim to the 
Auditor by the plaintiff, the Buditor should refuse to examine the same, 
the action for a ma~danzus would lie, and the Auditor would be com- 
manded to do his duty; but the court would not undertake to direct or 
control him in the exercise of his j~d~gment  and discretion in the course 
of such nerformance. There have been occasional cases of this kind 
against boards of county conlmissioners to compel them to hear applica- 
tions of persons applying for license to retail spirituous liquors, but the 
court could go no further than to require them to exercise their discre- 
tion. This claim has been presented to the Auditor, Ke has examined it, 
and has refused to issue his warrant; it must be that in his opinion 
there is no provision of law for its payment. We have no power to 
require him to do more than he has done, unless, perhaps, if he should 
refuse to report the case, with his opinion, to the General Assembly. 
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As to the Treasurer, his duty is, if possible, more clearly defined. 
Section 3356: "To pay all warrants legally drawn on the Treas- 
urer by the Auditor, and no moneys shall be paid out of the (171) 
Treasury except on the warrant of the Auditor." There are some 
exceptions to this general provision, as in sections 1169 and 1170 of 
The Code, by force of which the Goverrlor may draw his warrants in 
certain events; but there is nothing to affect the general rule in  its 
application to this case. No n3andamus will lie to compel the Treasurer 
to pay except upon his refusal to honor a warrant. 

But i t  is contended that by virtue of the Act of 1893 the Treasurer 
becomes a trustee for the plaintiff and his associate counsel as to the 
money put into the State Treasury to be paid to them, and that this 
Court has the jurisdiction to enforce the performance of the trust. And, 
in  this view of the case, it is admitted by the plaintiff that if this were 
a claim against the State this suit could not be maintained. But by 
examination of the aforesaid section 7 of the Act of 1893 this fund is to 
be paid into the State Treczsury, out of which, as we have seen, no money 
can be paid but upon the warrant of the Auditor. I f  there is a trust i n  
this case, i t  is the State which is the trustee, and the State cannot be 
sued, except as provided in  section 9, Article IV, of the Constitution. 
I t  would hardly be contended that the State Treasurer is not liable on his 
official bond for the safe-keeping and disbursement of this particular 
fund. I f  such be admitted, i t  follows that the Treasurer's trust is in  
favor of the State. Besides, if by virtue of this act the Treasurer 
became a trustee for plaintiff, it would be a personal trust apart from 
his office. No warrant from the Auditor would be required, and man- 
damus would not lie against him as an individual to compel its per- 
formance, there being other adequate remedy afforded him by law. 

Since the argument we have been referred by the learned counsel for 
the plaintiff to several authorities in other States bearing upon the 
question before us, but as the statutes of those States may be different 
from thosc of our own, they cannot have weight with us against 
the clear and controlling enunciations of this Court to which we (172) 
have referred. 

I n  this case it will be seen that the Treasurer had already paid the 
plaintiff, presumably upon the warrant of the Auditor, the sum of 
$4,325.02, and the Auditor, in  his answer, avers that the sum so paid is 
sufficient compensation for the services rendered by the plaintiff. It is 
not distinctly alleged in  the complaint that there was a special contract 
between plaintiff and one authorized to make it, fixing the amount of 
said compensation, although i t  is alleged that the amount charged by 
plaintiff for his fee was well understood by the Governor and Treasurer 
to be $5,000. I t  was, therefore, clearly committed to the Auditor to 
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exercise his discretion in the examination and liquidation of the claim, 
and it may be that he declined to allow this further claim because he had 
already acted in  the matter and made such allowance as in his judgment 
was proper, and, therefore, that there was no provision of law for a 
further payment. I f  there had never been any, allowance made to plain- 
tiff for his services, i t  might be that the refusal to audit the account, 
when it appeared to the court that there was provision of law for its 
payment, would subject him to the jurisdiction of the courts in  this pro- 
ceeding to command him to audit ahd make such allowance as he deemed 
proper, as in  the cases cited in  the opinion of the Court in  Sloan v. 
Warner, 55 Wis., 271. But we do not think that under the statutes in  
this State the court below would have been warranted in submitting an  
issue as to the value of the'semices to a jury, as was done in the case 
last cited. 

Neither is there in our case a specific appropriation by statute of a 
sum certain to be paid to this plaintiff, and a direction to the Auditor to 
issue his warrant for the same, as in the case of Sayer v. Moore, 59 S. W., 
755 (Nebraska), leaving but a ministerial duty to be performed, in 

which case we think the writ of mandamus would lie. 
(173) Nor is there an admission of the correctness of the bill pre- 

sented and of the existence of a special fund for its part payment, 
as in the case of Journal Co. v. Boyd, 36 Neb., 60, where i t  was inti- 
mated that the peremptory writ would issue to the defendant, the Gov- 
ernor, to issue his warrant upon said special fund, if it had not been 
made to appear that he was ready to issue such warrant. 

The other cases cited seem to have been founded upon the statutes of 
the several states, and are not authority for the plaintiff's contention. 

Some question was made as to the propriety of making the Governor a 
party to these proceedings, which i t  will be unnecessary for us to con- 
sider. Neither are we called upon to examine into the merits of the 
case. There is no error. 

Affirmed. 

Cited: Russell v. Ayer, 120 N. C., 197; Garner v. Worth, 122 N. C., 
257; White v. Auditor, 126 N. C., 598, 613; Ewbank v. Turner, 134 
N .  C., 83; Board of Education v. Comrs., 150 N.  C., 123; Vineberg v. 
Day, 152 N.  C., 358 ; Key v. Board of Erlucation, 170 N. C., 125 ; Board 
of Education v. Comrs., 178 N. C., 313; Hamlin v. Carlson, ib., 434. 
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CALVIN J. COWLES v. THE STBITE O F  NORTH CAROLINA. 

Action Agaimt the State-Petition for Recommendatoq Judgment- 
Right of State to Plead Xtatute of Limitations. 

1. In proceedings under sections 947 and !348 of The Code for the adjudication 
of alleged claims against the State, the State has the right to plead the 
bar of the statute of limitations to prevent a recommendatory decision. 

2. When the facts pertaining to an alleged claim against the State are well 
known or readily ascertainable, and there are no "grave questions of law" 
to be decided in order that the General ~sse&bly may be informed as to 
its duty under the law, this Court will not undertake to render a recom- 
mendatory judgment thereon, nor was it intended by the provision of the 
Constitution (Art. IV, see. 9) that it should do so. 

3. The fact that the Gencral Assembly of North Carolina, in funding its 
recognized debt by the Act of 1879 and the amendatory acts, made no pro- 
vision for a certain class of bonds, is tantamount to a declaration by it 
that such bonds did not constitute a valid obligation of the State. 

PETITION by Calvin J. Cowles, under sections 947 and 948 of (174) 
The Code, for the recommendatory judgment of the court, filed 
31 March, 1894, and is as follows: 

"1. That by an act entiled 'An act to incorporate the Chatham Rail- 
road Company,' ratified 14 February, 1855, a charter for the incorpora- 
tion of a railroad from Raleigh, or some point on the North Carolina 
Railroad west of Raleigh, to the coal-fields of Chatham County, was 
granted. But the said charter expired because sufficient funds were not 
raised to put it in  operation. 

"2. That a second charter was granted 15 February, 1861, by an act 
entitled 'An act to incorporate the Chatham Railroad Company'; and 
by a n  act entitled 'An act supplemental to an act passed a t  the present 
session of the General Assembly, entitled "An act to incorporate the 
Chatham Railroad Company," ' ratified 23 February, 1861, the Public 
Treasurer was authorized to issue $200,000 of bonds for the benefit of 
the Chatham Railroad Company, under certain conditions. That efforts 
were made to raise stock sufficient to organize the company and to com- 
ply with the conditions required by the supplemental act, but without 
success. 

"3. That thereupon application was made to the Convention of State 
for a change of those conditions and increased aid by the State; that 
this application was granted by an ordinance entitled 'An ordinance in  
addition to and amendment of an act of the General Assembly, ratified 
15 February, 1861, entitled "An act to incorporate the Chatham Railroad 
Company, and to repeal an act supplemental thereto, ratified 23 Febru- 
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ary, 1861," ' which ordinance was ratified 30 January, 1862 ; that by this 
ordinance the supplemental act of 1861 was repealed, and it was pro- 
vided that solvent corporations subscribing to the stock of the Chatham 
Railroad Company could pay their subscriptions with six per cent 

twenty-year State bonds) which the State agreed to furnish said 
(175) corporations in  exchange for their bonds of like amount, the total 

State bonds not to exceed $800,000. 
(( 33$. That the Chatham Railroad Company, on ---------, executed 

and delivered to Z. B. Vance, Governor of North Carolina, a deed of 
mortgage, under the sea1,of said company, wherein and whereby was 
conveyed to said Governor and his successors in  oftice, for the use and 
benefit of the State, all the estate, both real and personal, belonging to 
said company, or in  any manner pertaining to the same, conditioned for 
indemnifying and saving harmless the State of North Carolina from 
the payment of the whole or any part of the bonds of the State author- 
ized to be made by the Public Treasurer, and to be delivered to the 
several corporations subscribing as aforesaid to the capital stock of the 
said Chatham Railroad Company, a copy of the said mortgage being 
hereto annexed and made a part hereof, and marked 'Exhibit A.' 

"4. That under these provisions the Raleigh and Gaston Railroad 
Company, a solvent corporation, subscribed to $200,000 stock in the 
Chatham Railroad Company) executed its bonds for that amount to the 
State, and received in exchange $200,000 State bonds, which were imme- 
diately paid over to the Chatharn Railroad Company, and by that com- 
pany were sold in the market to the highest bidder, except $14,000 
undisposed of. The city of Raleigh, in  pursuance of a vote of its 
inhabitants, subscribed for $50,000 stock, and' paid $1,000 in  cash, d c  
positing its bonds for $49,000 in  the Treasury of the State, and received 
therefor $49,000 of State bonds, and paid them to the Chatham Railroad 
Company for said stock. Of these the latter company sold only $15,800. 

"5. That there are now outstanding of said bonds $215,000. 
"6. That none of these bonds were issued 'in aid of the rebellion.' 

That the work intended to be accomplished by their issue was the opening 
up of the Deep River region, long a cherished object of the State. That 

immense appropriations had been made by the State to secure 
(176) slack-water navigation on Cape Fear  and Deep Rivers, and large 

sums had been granted in aid of the railroad connecting Fayette- 
ville with the coal-fields. That a charter for the incorporation of the 
Chatham Railroad Company was granted as long ago as 1854, renewed, 
and $200,000 granted before the war. That the ordinance authorizing 
the bonds in  question is an amendment to the charter granted before the 
war. That the appropriation was not made at the instance of the late 
Confederate Government, or any department or officer thereof; in fact, 
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no aid was lent to the enterprise by said government, or any of its officers, 
until January, 1864, many months after the passage of the ordinance. 

"That the appropriation was not asked for by the Governor of the 
State, or any military or other officer, nor is it possible to infer that the 
subscribers to the stock-mainly the Raleigh and Gaston Railroad Com- 
pany, the city of Raleigh, and a few citizens of Wake and Chatham 
counties-had any other purpose in  view than to subserve their private 
interests.. 

' ( ~ h a t % e  Convention, at  the same session, chartered the Fayettevillc 
and Elorerlce Railroad Company, the Washington and Tarboro Itailroad 
Company, and made important amendments td the charter of the Cheraw 
and Coal-field Railroad Company and the Westhrn Railroad Company, 
all of which enterprises evidently were not designed to aid the rebellion. 

'(That nothing in'the words of the charter, or the amendments to the 
same, or in  the character of the vote given for the appropriation or 
against it, or the enterprise itself, or the promoters, shows that these 
bonds were issued with the object of aiding the war. 

"That the State bonds referred to are dated and were issued as afore- 
said on 1 January, 1863, at  which time gold was selling at  three 
for one, this being the scale of depreciation of Confederate money (177) 
fixed for that date by the State of North Carolina. (See The 
Code, see. 2495). 

"That the plaintiff Calvin J. Cowles is the owner and bona fide holder, 
for value, of $10,000 of said bonds of the denomination of $1,000 each, 
dated and issued on 1 January, 1863, with all the eoupor~s from 1 Janu- 
ary, 1867, to 1 January, 1883, inclusive, attached thereto; five of these 
bonds, being numbered 11, 12, 13, 14 and 15, were issued to the city of 
Raleigh and indorsed by it, and five of them were numbered 18, 19, 20, 
21  and 22 and were issued to the Raleigh and Gaston Railroad Company 
and indorsed by it. 

"Wherefore, the plaintiff demands judgment : 
"1. That said bonds be declared valid and binding against the said 

State. 
"2. That the plaintiff Calvin J. Cowles do recover against the said 

State the sum of $10,000, with interest thereon from 1 July, 1867, 
subject to the legislative scale. 

"3. That  this court shall recommend to the General Assembly of 
North Carolina that provision be made for the settlement of the said 
judgment a t  the rate of forty cents on the dollar. 

"4. For other and further relief." 
The answer of the State was as follows: 
"The defendant, answering the complaint in the above-entitled cause, 

but reserving the right to remove or dismiss the action, says : 
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"1. That the allegations contained in the first, second and third para- 
graphs of the complaint are true. 

"2. That as to the allegations contained in  the fourth paragraph 
thereof, this defendant has no knowledge or information sufficient to 
enable i t  to form a belief as to the truth, and therefore denies the same. 

"3. That as to the allegations contained i n  the fifth paragraph 
thereof, this defendant has no knowledge or information sufficient 

(178) to enable i t  to form a belief as to the truth, and therefore denies 
the same. 0 

"4. That as to the allegations contained i n  the sixth paragraph 
thereof, 'that none of the bonds upon which this complaint is  filed were 
issucd in  aid of rebellioh,' is not true. That the defendant has no knowl- 
edge or information sufficient to enable i t  to form a belief as to the truth 
of the other allegations of this paragraph, and denies the same, except 
so much as states 'that a charter for the incorporation of the Chatham 
Railroad Company was granted as long ago as 1854, renewed, and 
$200,000 granted before the war ; that the ordinance authorizing the 
bonds in question is an amendment to the charter granted before the 
war,' and the defendant admits the truth of this statement. 

"5. The defendant admits the truth of the allegations contained in 
the seventh paragraph. 
* "6. That the allegations contained in paragraph 8, 'that Calvin J. 
Cowles is the owner and bona fide holder, for value, of the bonds de- 
scribed in  the complaint,' is not true." 

The defcndant, further answering the complaint, says : 
"1. That more than ten years have elapsed since the plaintiff's cause 

of action accrued, as is apparcnt on the face of the complaint. 
"2. That more than threc years have elapsed since the plaintiff's cause 

of action accrued, as is apparent on the face of the complaint. 
"3. That as appears on face of said bonds, they are payable in Con- 

federate money alone, and this, as defendant is advised and believes, was 
in  aid of rebellion. 

"4. That by an act of the Legislature, ratified 4 Maroh, 1879, provision 
was made to compromise, commute and settle the State debt then existing, 
of which said State debt the said bonds purport to be a part;  and that 
there is in  the said act of the Legislature no recognition of said bonds as 
a part of the State debt, and no provision for the payment or settlement 
thereof. 

"Wherefore, the defendant prays that it may be dismissed with 
(179) its costs." 

John W.  Hinsdale for petitioner. 
F.  H.  Busbee and the Attorney-General for the State. 
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BURWELL, J. The State, through its proper officer, interposes the plea 

of the statute of limitations against the prayer of the petitioner for the 
recommendatory decision of this Court on the claim which, in his 
petition, he sets up as the basis of this action, and it appears on the face 
of this petition that more than ten years have elapsed since his alleged 
cause of action accrued. 

I t  was intended by the provision of the Constitution-Art. IV, section 
9, and the statute, Code, sections 947 and 948-that persons who asserted 
that they held legal claims against the sovereign State should here find a 
tribunal before which they might have, in proper cases, the legality of 
their claims adjudicated-a tribunal before which the sovereign State 
would, for a certain purpose, abdicate the privilege of exemption from 
liability to be sued and appear as any other litigant, to the end that its 
liability to the petitioner might be determined by the law. 

We see no good reason why, in such proceedings as this, we should not 
be required to determine the rights of the petitioner and the liability of 
the State by the same laws that would govern those ri&s and that 
liability if the action were against an individual debtor. While i t  may 
be true that the statute of limitations would not be allowed to bar the 
prosecution by the State of its claims against the citizen, except for the 
provisions of The Code, section 159, i t  does not follow from this that the 
State may not herself plead that statute and interpose its bar to prevent 
our recommendatory decision against her. I t  is not for us here to say 
whether or not there is a moral obligation resting upon the Com- 
monwealth to pay the petitioner a certain sum of money, but (180) 
whether, under the law that controls such a controversy when 
waged between two citizens, the State is indebted to this petitioning 
citizen. "Considerations of honor or magnanimity can have no bearing 
in determining what the law is. The State has referred its rights to 
judicial tribunals to be decided by the law. I f  by i t  the claim is barred, 
they must so declare, though it might be just and honorable for the State 
to pay i t  if i t  has never been paid, notwithstanding the bar." Baxter 2). 
Wkconsin, 10 Wis., 454. 

This tribunal to which the petitioner now comes to have his alleged 
rights against the State adjudicated was open to him for that purpose 
when his rights accrued more than ten years ago. The remedy-such 
as it is-given him by the Constitution and the law for alleged wrong 
done him by the State was then exactly what it is now. He has seen fit 
to delay to prosecute his supposed right in the only tribunal open to him 
for its adjudication. Because of the length of that delay the law has 
barred his claim, and we cannot declare that the State is legally indebted 
to him. 

Moreover, we do not think that the claim against the State set out in 
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the petition is one that calls for the exercise by us of our recommenda- 
tory decision. I f ,  in  any sense, i t  may be called a claim against the 
Commonwealth, it is a part of that mass of bonded indebtedness which 
was outstanding when the Constitution of 1868 was adopted. I t  is well 
known that the legislative department of the government to which our 
recommendation will be maie, if made a t  all, has done what i t  has 
thought best to do in the settlement of those liabilities. The Act of 
1879, and the several acts amendatory thereof, express the will of the 
Legislature in  regard thereto. Thc refusal or failure of the General 
AssemMy i n  each of these acts to recognize and provide for the class of 

claims to which those of the petitioner belong, is tantamount to a 
(181) declaration by that department that they constitute no valid obli- 

gation of the State. The facts which are set out in  thc petition 
arc such that, if true, they are well known to the proper officers. A 
legislative committee can as easily inquire into thcm as can a court. Not 
only are the facts pertaining to the matter well known or readily ascer- 
tainable, but i t  does not seem to us that there are here any "grave ques- 
tions of law" that must be decided by us i n  order that the legislative 
department of the government may be informed as to its duty under the 
law. It was intended, as it seems to us, by this provision of the Consti- 
tution that thc opinion of this Court upon important questions of law 
in  certain cases might be had in order that the General Assembly might 
be thereby aided in  the discharge of its duties under the law (Reyn,ol& v. 
Rfate,  64 N. C., 460), and not that this tribunal should be the censor of 
the legislative department in such matters, and authorized and required 
to sit in  judgment upon the acts of a coiirdinate department of the 
government in  a matter about which it is necessarily as well advised as 
we can be. 

The pctition must bc dismissed. 

Cited: Marcorn v. State, post, 181. 
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J. C. MAIZCOM, ADMINISTRATOR OF JOHN D. RAGLAND, v. STATE OF 
NORTH CAROLINA. 

THE PETJTION 111 this casc is substantially the same as that in  Cowles v. 
Sta te  at this term, and was filed 23 April, 1894. 

J.  W .  Hinsdale for petiiionvr. 
Attorney-General and F. 8. Eusbee for Xtate. 

BUEWELL, J .  For the reason9 stated in Cowles v. Xiate at this term, 
this petition must also bc dismissed. 

J. R. DOWNS v. CITY OF HIGH POINT. 

Trial-Issua-Instruc1ions to  J u r y .  

1. It is not crror to rrfuse to submit a n  issuc when the party asking it  has an 
opportunity to present, under another issuc submitted, such views of the 
law arising out of the evidence as  a re  pertinent in  sagport of his con- 
tention. 

2. When, in the trial of a n  action, a n  instruction to the jury was in effcet the 
same a s  was asked for, but not in the same words, and was in strict 
accord with the principle of law for which the appellant contended, i t  was 
not error to refuse to charge in the words requested. 

APPEAT, from Brown,  J., at August Term, 1893, of GUII,F~RD. 
The plaintiff sought damages for injuries to his property and the 

health of his family rcsulting from a filthy drain or sewer kept and 
maintained by the defendant corporation in  a street and on property 
adjoining the lot of plaintiff. The defendant, among other defenses, 
contendcd that the ditch, drain or sewer was a natural one, which was in 
existence a t  the time the plaintiff bought the property on which he lived 
adjoining the ditch; that the drain was necessary to be kept and main- 
tained according to the best judgment of the town authorities, and that 
plaintiff, before his purchase of the property and his removal thereto, 
knew that he would be exposed to an injury (if any was really sustained) 
and assented thereto. 

The issues submitted, and the answers thercto, were as follows: 
'(1. Did the defendant negligently fail to keep the ditch referred to in  

the complaint and section 4 of the answer in a proper condition, as 
alleged ik the complaint ? Answer : 'Yes.' 
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"2. I f  so, what damage has the plaintiff sustained thereby, if any, up 
to date of his demand, 14 July, 1892 ? Answer : 'Two hundred dollars.' " 

Defendant, in apt time, tendered one issue and' requested the 
(183) court to submit it, together with those framed by the court, which 

issue was as follows : 
"Was the sickness of the plaintiff and that of his family complained 

of the result of the ditch alone ?" 
At the close of the evidence defendant presented requests for numerous 

instructions, but as error is assigned in respect to first and second only, 
those only are considered. Defendant requested the court to charge : 

"1. The injury must be clear, direct and positive. I t  must be the 
legitimate and natural result of the nuisance charged, and in no essential 
degree the result of other artificial causes. I f  the injury is in part the 
result of the vapors or odors from the ditch, and part the result of other 
muses or the pig and slaughter-pens, then action must fail." 

The court gave instructions in the very language, but added : "Unless 
i t  be clearly established that the injury would not have resulted except 
from the vapors or odors arising from the alleged nuisance from the 
ditch, and that i t  is directly traceable to the ditch or alleged nuisance." 

This said addition defendant objected to. 
"2. That as the evidence fails to show that the sickness and death of 

which plaintiff complains was the result of the condition of the ditch, he 
is not entitled to recover." - 

This prayer was refused. Exception by defendant. The court recited 
the evidence fully relating to both issues. I t  is unnecessary to set out 
the  charge upon the first issue, as there is no exception thereto. 

Upon the second issue the court charged, among other matters, as to 
what is special damage: "It is difficult sometimes to determine when a 
person can recover damages from the authorities of a town or city for 
permitting a nuisance. The evidence in this case shows that if there be 
a nuisance occasioned by this city ditch at all, i t  is a public nuisance, 

one that may affect the community in common; that the plaintiff 
(184) in this case is not entitled to recover anything whatever under 

the second issue, unless he can show special damage to himself, 
traceable to the alleged nuisance, apart from the injury sustained by the 
general public and of a different character, so that plaintiff's damage 
cannot fairly be said to be a part of the common injury. 

"An injury differing in degree only, but not in kind, is not a special 
injury. 

"The plaintiff alleges that his special damage consists in the fact that 
moximitv to alleged nuisances caused illness of a serious nature to - 
limself and family, much expense on account of such illness, and that the 
other parts of his neighborhood were not so affected. I f  this be true, i t  
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is  special damage within the meaning of the law." Wood, p. 659, see. 
624; Morlay v. Yraynall, also p. 674, sees. 644-647. 

The court recited evidence on both sides as to damages, and told the 
jury if plaintiff sustained actual spccial damage he was entitled to com- 
pensation not to punitive damage. That if the jury answer the first issue 
"No," they need not consider the second issue. That if they answer the 
first issue "Yes," they must answer the second issue by allowing plaintiff 
such special damage as he has sustained u p  to date of his demand, which 
said damage must be special to plaintiff, and also must be directly the 
result of the defendant's negligence in  permitting the existence of such 
nuisance, if defendant did permit it. Otherwise, t h e  plaintiff would not 
be entiled to damage. The court also instructed the jury that the city 
authorities must have had knowledge of the condition of the ditch, or 
by reasonable and due diligence could have had knowledge of it, and by 
city authorities is meant not the aldermen or commissioners alone, but 
those deputed by them to control and supervise the streets and drains. 

There was a verdict for plaintiff on both issues, and from the judgment 
thereon defendant appealed. 

James E. Boyd for plaintif. (185) 
L. M. Scoit and Dillard & King for defendant. 

AVERY, J. The first issue s~~bmit ted involved the question whether 
the defendant negligently failed to keep the ditch in good condition, or, 
in  other words, carelessly suffered a public nuisance to be created by 
want of care in  attending to it. The additional issne passed upon was 
as follows: "If so, what damage has the plaintiff sustained thereby, if 
any, u p  to the date of his demand, 14 July, 18922'' The affirmative 
finding, that the nuisance was caused by the defendant's want of care, 
and the assessment of the damage sustained by the plaintiff "thereby" 
was necessarily an ascertainment of the damage due for the private 
nuisance suffered peculiarly by the plaintiff. I n  order to enable the 
jury to cornprehcnd that such was the end in view in passing upon the 
inquiries, the judge told them the damage must be assessed, if at  all, 
for an  injury differing in kind, not simply in  degree, from that suffered 
by the public generally. The defendant tendered the issue, "Was the 
sickness of the plaintiff and that of his family complained of, the result 
of the condition of the ditch alone?'' Precisely the same inquiry was 
answered when the jury found the amount of damage resulting peculiarly 
to plaintiff and his family from neglect to keep the ditch in  good condi- 
tion ("thereby7'). That issue was not a simple inquiry as to damage, 
but was so framed that no damage could be assessed in response to i t  
except such as arose from some injury peculiar to the plaintiff. Therc 
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was no danger, thcrefore, that the defendant would be mulcted for any 
injury done by the filth emanating from the hog-pen mentioned by the 
witness. I n  fact, the best evidence that the court did not abuse its dis- 
cretionary power in  framing issues is found i n  the fact that the very 
legal question suggested by the issue tendered was raised by the prayer 

for instruction offered. I f  the defendant's counsel had the oppor- 
(186) tunity to present such views of the law, arising out of the evidence, 

as were pertinent in  support of their contention, they have not 
been deprived of any legal right. McAdoo v. B. B., 105 N. C., 140; 
E m r y  u. R. B., 102 N.  C., 209. 

This case differs from that of Denmark v. R. li., 107 N. C., 185, in  
that here the inquiry involves the question of proximate cause as well as 
damage, while i n  Denmark's case the jury were not required to pass 
upon or find anything but the amount of damage without ascertaining 
on what account, The addition to the instruction asked was in strict 
accord with the very principle for which the defendant contended. The 
jury were told i n  effect that unless it was clearly established that the 
injury would not have resulted from any other cause than the odors 
arising from the nuisance of the ditch, and that if the injury was directly 
traceable to the nuisance, they would assess no damage a t  all. We think 
that there was no error in  refusing to instruct the jury upon the evidence 
that plaintiff could not recover. The instruction given was warranted by 
the evidence, and embodied the principle laid down by leading text- 
writers. Wood Nuisances. sees. 561-574. 

There was no error in  the ruling of the judge refusing to submit the 
issue, nor in  the charge given as a substitute for that asked. 

A6rmed. 

Cited: Mfg. Co. v. R. R., 117 N. C., 587; Reyburn  v. Sawyer, 135 
N. C., 337; Hull v. Roxboro, 142 N. C., 460; Sta ton  v. R. R., 147 N.  C., 
436 ; Little ?I. Lenoir., 151 N. C., 418; IIines v. Eoclcy Mount, 162 N. C., 
414, 416; Petree v. Savage, 171 N. C., 439. 
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HENRY W. HARRIS v. A. S. CARRINGTON ET AL. 

Action on Note-Principal and Surety-Practice-Case on Appeal. 

1. The service by an appellee of a countercasc on appeal instead of a statc- 
ment of his exceptions to appellant's case on appeal is a substantial com- 
pliance with the statute, see. 550 of The Code. 

2. Where on the trial of an action on a note (which had been assigned by the 
obligee to the plaintiff after maturity), one of the obligors testified that 
he was principal and the other obligor a surety, and that t b ~ i r  relations 
were known to the payee, and the payee testified otherwise, it was error 
(there being a conflict of testimony) to instruct the jury that if they 
believed the evidence they should find that the suretyship of defendant 
was known to the payee at  the time of signing the note. 

ACTION, tried before Boykim, J., and a jury, at  the July Term, 1894, 
of GRANVILLE, to recover an  alleged balance due on a sealed promissory 
note executed by one B. H. Cozart and the defendant to one George B. 
Harris for the payment of $276.34, dated 2 April, 1883, and payable one 
day after its date and indorsed to plaintiff. 

(189 
7". T. Hicks and A. A. IIic7cs for plaintif.  
Edwards & Royster acrid J .  B. Batchelor for defendant. 

CLARE, J. The appellee returned a countercase as a statement of his 
exceptions to appellant's case. This is often convenient, and sometimes 
i t  is the only mode in  which the appellee can intelligently present his 
objections. The practice has always been recognized as a substantial 
compliance with the statute. State v. Gooch, 94 N.  C., 982; Ilorne v.  
Smi th ,  105 N. C., 322; McDaniel v. Scurloek, a t  this term. The court 
adopted the countercase. We must, therefore, take i t  as the "case on 
appeal." 

The defendant testified that he signed the note as surety, and that 
fact was known to the payee at the time. H e  then called the payee (the 
note having been transferred since maturity to the plaintiff), who 
testified that he did not know of the suretyship till after this (190) 
action was brought. The court instructed the jury, if they be- 
lieved the evidence, to find the issue whether the suretyship of defendant 
was ('known to the payee a t  the time of signing the note" in the affirma- 
tive. There being a conflict of evidence, this was error, for which there 
must be a 

New trial. 
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Qua Warranto-Public Admil.~istsafor-Removal of Ofleer Without 
Notice Void. 

1. The oftice of public administrator is a property right, and the incumbent 
cannot be deprived of it except by the law of the land. 

2. The judgment of a Clerk of the Superior Court removing a public adminis- 
trator for failure to renew his bond, without notice to the delinquent to 
show cause, etc., was not only irregular, but void. 

Quo WARRANTO, to t ry  title to thc office of public administrator, before 
Hoke, J., and a jury, a t  May Term, 1894, of GUILBORD. 

The pleadings show that the relator of the plaintiff was, on 17 July, 
1889, duly appointed public administrator in  and for Guilford County 
for the term of eight years, and gave the required bond, which was re- 
ncwed on 2 February, 1891. That he failed to renew his bond in Feb- 
ruary, 1893, and on 30 January, 1894, the Clerk of the Superior Court, 
without issuing any notice to relator to show cause, etc., removed the 
latter from office, and on 15 February, 1894, the defendant was appointed 

to the office, and on 13 March, 1894, gave bond and qualified. 
(191) I t  was admitted that no notice was given or received of the 

removal of relator or of the appointment of his successor. 
On the pleadings his Honor submitted issues to the jury, and the 

jury responded thereto as follows, to wit: 
"1. Was the relator, before removed, notified orally or otherwise by the 

clerk of the court that a renewal of his bond was required? 'No.' 
"2. Had  relator notice of removal before appointment of his successor, 

the defendant, and for how long? 'No.' 
"3. Has  relator ever tendered a renewal bond, as directed by statute? 

'No.' " 
Thereupon the relator moved the court for judgment on the pleadings, 

and the said verdict of the jury on the issues submitted to them, and on 
consideration thereof the court adjudged "that the order made by the 
Clerk of the Superior Court for the removal of the relator, W. D. 
Trotter, from the office of public administrator is void, and that defend- 
ant is guilty of usurping, intruding into and unlawfully holding and 
cxercising the office of public administrator; that his pretended appoint- 
ment be revoked and declared void, and that he be excluded from said 
office, and the relator, W. D. Trotter, be restored thereto, and to all his 
rights and privileges as such public administrator, and be recognized as 
such by the Clerk of the Superior Court of Guilford County, and that 
said clerk grant unto him letters of administration i n  all proper cases, 
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as prescribed by law, and that plaintiff recover his costs against the 
defendant ." 

The defendant appealed from the judgment, and assigned error in the 
following particulars, to wit: 

"1. I n  the matter of the removal of an administrator, the clerk has a 
special jurisdiction separate and distinct from his general duties and 
power as clerk of the court, and the relator having been removed, and no 
reversal of that order on appeal to the judge, the order of removal 
became final and conclusive, and, this being so, the question of the plain- 
tiff's title to the office was settled against him thereby; and i t  was error 
in the action quo wawanto to submit any issues to the jury, and, 
upon their verdict, to adjudge the order of removal void. (192) 

I "2, The judgment of the clerk removing plaintiff not being 
appealed from, and standing in full force, every intendment of its cor- 
rectness and validity is to be made in support of i t ;  and thus viewing 
the order of removal, the pIaintiff had no right to the office which could 
be considered in  the action quo warranto, and it was therefore error in 
his Honor to adjudge anything in the action to the contrary of the 
clerk's order of removal. 

"3. The sufficiency of plaintiff's failure to renew his bond from 
2 February, 1893, to January, 1894, as a ground and jurisdiction of 
removal, was a question to the clerk (a  court of independent and special 
jurisdiction as to that), and the clerk having adjudged it  sufficient 
cause of removal, that judgment, remaining in full force and unappealed 
from, is in law a bar to any collateral attack or reversal in  the inde- 
pendent action of quo warranto. 

"4. Supposing the scope of the action to extend to defendant's removal 
from office and to plaintiff's restoration, yet i t  was error to go beyond, 
and adjudge that plaintiff be recognized as public administrator, and 
that the clerk grant, letters of administration to him, while it was 
expressly found by the jury that plaintiff had not given nor tendered a 
renewal bond from 2 February, 1893, to 30 January, 1894, nor after 
down to the time of the trial. 

"5. Error, in  that judgment of his Honor was based, as appears from 
the issues submitted, on failure of the clerk to notify plaintiff to renew 
his bond, and on his failure to give him notice of removal before the 
appointment of his successor, the default being such as to admit of no 
legal excuse or justification, even if notice had been given." 

L. M.  Scott for plaidiff. (193) 
KinB & D i l l a d  for defendant. 

I PER CURIAM. We think that the order of removal on the ground that 
the relator had failed to renew his bond was, under the circumstances 
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of this case, not only irregular, but void. The relator's office of public 
administrator was a property right, and i t  is well settled that he cannot 
be deprived thereof but by the law of the land. I n  Vann v. Pipkin, 77 
N. C.,  408, it was held that although the statute declared that the failure 
of a sheriff to renew his bond and produce receipts, eto., should create a 
vacancy, such'vacancy was not i n  fact created until so declared by a 
competent tribunal, and that no such vacancy "can be declared until the 
alleged delinquent shall have had due notice and a day in court if in  
reach of its process." See also Hoke v. Henderson, 15 N. C., 1. The 
judgment of. the clerk, withost any pretense of notice, was not only 
irregular, but absolutely void. Jennings v. fltaford, 23 N. C., 404. 
There was, therefore, no error in the ruling of the court. The judgment 
of the court, as we construe it, did not deprive the clerk of the right to 
require a renewal of the bond, or to remove the relator for any other 
proper cause, and the objection upon this ground is untenable. 

Affirmed. 

Cited: Wilson v. Jordan, 124 N .  C., 709; Greene v. Owen, 125 
N. C., 215. 

IN THE M A ~  OF W. D. TROTTER, PUBLIC ADMINISTUTOR. 

Removal of Public Admirrzistrato~~Pailure to Remw Bond. 

Where a public administrator, having failed to renew his bond, tendered a 
bond, with sureties, in response to a notice served upon him, and it was 
found that he was in default in any other particular, it was error in the 
clerk to refuse to accept the bond so tendered. , 

(194) APPEAL from the clerk of the Superior Court of GUILFORD, 
heard before his Honor, R. W. Winston, at chambers, in  Oxford, 

N. C., on -------- July, 1894. 
On 2 June, 1894, the Clerk of the Superior Court of said county issued 

notice to and had i t  served upon W. D. Trotter, public administrator fo r  
said county, to show cause, if any he had, why he should not be removed 
from the office of public administrator of said county for having failed 
to renew his bond as such officer on 2 February, 1893, as required by law. 
The respondent appeared before the clerk on 19 June, 1894, as required 
by said notice, and filed his sworn answer, and therein and thereby 
attempted to show cause why he should not be removed, and used the 
same as an affidavit on the hearing, and he also put in  evidence the record 
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of the Superior Court of Guilford County, in the case entitled T h e  
People of the State of North Ca7.olina by the Attorney-General ex rel. 
W.  D. Trotter v. Samuel 8. Mitchell; also copies of applications made 
by said Trotter for the issuance of letters of administration to him upon 
the estates of Charles E. Shober and Elijah Doak; also tendered to the 
clerk a bond aBpubIic administrator executed by said respondent with 
sureties. 

Upon hearing the case the clerk rendered judgment as follows : 
"It is considered by the court that the answer of the said Trotter is 

insufficient in law, and he having failed to renew his bond as public 
administrator on 2 February, 1893, as required by law, and having failed 
to renew or tender a renewal of the same continuoysly ever since until 
after the service of the aforesaid notice, and having further shown his 
unfitness to continue in said office by his efforts to have estates committed 
to him without giving his bond, i t  is ordered and adjudged by the court 
that the said W. D. Trotter be ahd he is heyeby removed from the said 
office.') 

From this judgment the respondent appealed to the judge of 
the court, who at chambers in Oxford decided and adjudged that (195) 
there was no error in the ruling of the court removing the 
respondent, and affirmed the order of removal, and from this judgment 
Trotter appealed. 

L. M. Scodt for Trotter, appellad. 
King & Di1la;rd contra. 

PER CURIAM. We have examined the authorities cited by counsel with 
much care, and after due consideration we conclude that his Honor erred 
in sustaining the action of the clerk in refusing to accept the bond of 
Trotter upon the ground stated by him. I t  is not found that the said 
Trotter has been in default in any particular, except a failure to renew 
his bond, and this he offers to do in response to the notice served 
upon him. 

Reversed. 
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C. ISLEY v. ROWENA BOONE ET AL. 

Action to Recov'er Land--Trial-PcwoT Evidence-Lost Records. 

1. Par01 evidence of lost records is admissible. 
2. The testimony of the attorney who drew the decrees of sale and of confir- 

mation in proceedings for the sale of lands for assets was admissible in 
the trial of an action to recover the land, to show that such decrees were 
regularly drawn and signed by the clerk before the acts authorized thereby 
were performed. 

3. In the trial of an action to recover land, the record of proceedings for the 
allotment of dower was admissible for the purpose of showing that the 
continued occupancy of the land. by the widow and her daughter, the 
defendant, who lived with her, was permissive and not adverse. 

(196) ACTION, tried before Hoke, J., and a jury, a t  July, 1894, special 
term of ALAMANCE, to recover a tract of land which was formerly 

the property of Samuel Adams, deceased. Plaintiff claimed under a pur- 
chase at  a sale by administrator of Samuel Adams to make assets, and 
the defendant, Rowena Boone, being in  possession of the land, claimed to 
own the same as one of the children and heirs at  law of Samuel Adams. 
Defendant Calvin Boone was a child of Rowena Boone, who livcd with 
his mother, and set up no claim to the land. Plaintiff derived his title 
by and under special proceeding from the administrator, John Ireland, 
deceased, bearing date prior to the commencement of this snit, and to 
which deed and special proceedings no objection was made and no defects 
alleged or  specified. John Ireland had bought land a t  a sale under decree 
of court by E. S. Parker, administrator of Samuel Adams, to which 
proceeding Rowena Boone was a party, and the deed conveyed land 
subject to dower of the widow of Samuel Adams. I t  was admitted that 
Mrs. Adams, the widow, had died before the suit was brought; that de- 
fendant Mrs. Rowena Boone was occupying that  part of the land which 
had been allotted to Mrs. Adams as,dower under the proceedings hereto- 
fore referred to. 

Plaintiff offered in  evidence the special proceedings under which E. S. 
Parker, administrator, professed to sell the land, and such proceedings 
were defective in that there was no decree among the papers, either of 
sale or of confirmation. The summons bore date in 18'75, and the sale 
was in  1880 or 1881. There was read a verified petition and entries, but 
no decrees. To supply the defect the plaintiff offered as witnesses the 
three successive clerks, including the present clerk, and others, to show 
that due search had been made and that the decree could not be found. 
The plaintiff offered the administrator, E. S. Parker, who testified that 
both of these decrees had been properly and regularly drawn and signed 
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by the clerk. The decree for sale before same was had, and the 
decree for confirmation before deed was made, were both drawn (197) 
by himself, and he recollected distinctly their being so drawn, 
and that they were signed by the clerk. He  stated, that he could not give 
the exact language of these decrees, except by saying that he drew quite 
a number of such decrees, and could swear that these were drawn in  the 
customary and usual form. 

Defendants objected to the witness speaking of the contents of these . 
decrees, since he had stated that he could not give the language. I n  
answer to a question by the court, witness stated that while he could not 
give the exact language of the decrees, he could state, of his own knowl- 
edge and memory, that these decrees conferred on him the power to sell 
the lands as administrator to make assets to pay debts of Samuel Adams, 
and that the clerk confirmed said sale. Defendants insisted on these 
objections, both to questions of plaintiff's counsel and to the question 
(and answer thereto) asked by the court. The objections were overruled, 
and defendants excepted. 

Plaintiff further offered i n  evidence a petition in special proceedings 
by the heirs of John Ireland, praying an allotment of dower to the 
widow of Samuel Adams and the allotment of dower then made to her. 
Defendants' objection to this testimony was overruled, and exception was 
-in the view taken by the court, that in no event could the statute of limi- 
taken. This was offered chiefly to show that the continued occupation of 
the land by Mrs. Adams and her daughter Rowena, who had lived with 
her on the dower, was permissive and not adverse. I t  became immaterial, 

, tations avail the defendants, because they had shown no color of title for 
their occupation. 

There was a verdict for plaintiff, and from .the judgment thereon 
defendants appealed. 

L. M. Sco t t ,  C. E. M c L e a n  and  J .  E. B o y d  for plaintif f .  
J .  W. Hinsda le  a d  Johrrz Gat l ing  fov defendant .  

(198) 

PER CURIAM. Par01 evidence of the contents of the lost record was 
admissible (see this case reported in  109 N. C., 555), and upon due 
consideration we think that Mr. Parker's testimony, under the peculiar 
circumstances, was properly received. We are also of the opinion that 
the defendant was not prejudiced by the introduction of the proceedings 
for dower. Upon the whole record, we see nothing that warrants a 
new trial. 

Affirmed. 
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Practice-Purchase at Sale b y  Receiver-Findirtg of Judge as to 
Facts Conclusive. 

Where there was a dispute between receivers and a bidder at a sale made - 

by them as to what property was bid off by him, and a decree was entered 
directing the bidder to pay the amount of his bid, and no exception was 
taken because the judge below did not set out the facts found by him as 
a basis for the decree, it will be assumed that the judge found the state- 
ments of the receivers and their witnesses to be true. In such case this 
Court has no authority to review the conclusions of the judge. 

RULE against W. H.  Ragan, a purchaser a t  a sale made by receivers 
of the defendant corporation, to show cause why he should not be com- 
pelled to pay the sum bid by him a t  the sale, and heard before Hoke, J., 

at August Term, 1894 of GUILBORD. 
(199) Ragan declined to comply with his bid, upon the ground that 

he had bid $3,000 for the sash and blind factory of the defendant 
corporation and all the machinery connected therewith necessary for its 
operation, and that after the same had been knocked down to him the 
machinery was put up and sold to other bidders. 

The affidavit of Ragan was supported by affidavits of other persons 
who were present a t  the sale. There were counter-affidavits by the 
receivers, also supported by affidavits of others, tending to show that the 
announcements at the sale, before Ragan bid for the property, were 
definite and well understood as to what was offered for sale. His Honor 
rendered a decision directing Ragan to pay the amount bid, but the 
facts found by him were not set out in  the decree. From this order 
Ragan appealed. 

Dillard & King for W. H.  Ragan. 
L..M. Scott for appellee. 

BURWELL, J. There is a dispute between appellant Ragan, who was 
a bidder a t  a sale made by receivers, and those receivers, as to what 
property was offered for sale by them when he made his bid-as to what 
was sold by them and bcught by him at that time. No exception was 
taken because his Honor did not set out the facts found bv him as a 
basis of his decree, but we take it that he found the statemelts made by , 

the receivers and their witnesses to be true. We have no authority, we 
think, to review his conclusions upon such a matter. 

Affirmed. 
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' (200) 
GEORGE A. NICI-IOLSON v. WILLIAM E. NICHOLS. 

iWechamic's liiert--Contract With Owner of Lan'd. 

Unless a contract, express or implied, is made with the owner of the land, no 
lien can attach thereon for work done or materials furnished for erecting 
or repairing buildings thereon. 

ACTION to enforce a mechanic's lien, tried upon appeal from a 
justice's court, before Hoke, J., and a jury, at  the Special Term, 1894, 
of the Superior Court of ALAMANCE. The plaintiff claimed that the 
defendant was indebted to him in the sum of $45, and intercst thereon 
from 1 January, 1893, due for work and labor done and for material 
furnished in the erection of an ell to defendant's house, under a contract 
with the defendant. The defendant denied that he had contracted with 
plaintiff for the construction of said ell. 

The following issues were submitted to the jury: 
"1. I s  defendant indebted to the plaintiff; if so, in what amount? 
"2. Has plaintiff a valid lien upon the property 2" 
The only witness examined was the plaintiff, who testified in his own 

behalf as foIIows : 
"That he is a carpenter, and in the summer of 1892 he built an ell to 

defendant's house; that he furnished the material-lumber, weather- 
boarding, shingles, &.; that the size of the ell was 12x14, one story. 
There were two rooms in the main building, Mrs. Nichols, mother of 
defendant, and an aunt of defendant lived in the house at  this time. 
Witness built this main-building house some time before the summer of 
1892. Witness made contract to build the ell with the mother. Witness 
had built and completed this house (that is, the main building) for $200, 
under a contract in writing with defendant before this time; of 
this $200 defendant paid $100 and Mrs. Nichols $100. Defendant (201) 
told witness in reference to this contract that he and his mother 
would pay as fast as they could make the money; the ell was built by. 
contract made with mother of defendant. When defendant was Nor'th, 
and some time after the main building had been completed under the 
original contract, witness saw defendant some time after he had built the 
ell, when defendant told him he would have paid him if he had not put 
the matter in the hands of a lawyer, but that now he could get it the best 
way he could. I t  was worth more than $50 to build the ell; Mrs. Nichols 
had paid $5 on contract for building the ell. Nichols the defendant was 
not at  home when the ell was built; he was in Rhode Island. Before 
Nichols left to go to Rhode Island plaintiff asked him to have an ell 
built and let him (plaintiff) do the work; defendant said he was not 
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able to have i t  done, but as soon as he got able he would give the job to 
plaintiff. Mrs. Nichols, mother of the defendant, had been using the ell 
since i t  was built. 

On cross-examination witness said that he built the first house under 
written contract with defendant; that he never had a word with defend- 
ant about building the ell; that defendant was in  Rhode Island a t  the 
time that he made the contract tb build the ell with defendant's mother, 
who told him that she would pay him along as she could; that he knew 
the deed to the lot was made to W. E. Nichols; brother of plaintiff had 
sold the lot to Nichols; the mother of Nichols had bargained for the 
land, but the deed was made to W. E. Nichols, defendant. 

The plaintiff rested, and the court announced that there was no 
evidence that the plaintiff ever contracted with the defendant, and 
directed the jury if they believed the evidence to answer the first issue 
"Nothing,)' and the second "No." To which plaintiff excepted. There 
was a verdict for defendant, and plaintiff appealed. 

(202) J. E. Boyd and W. 11. Carroll for plaintiff. 
C .  E. McLean and L. M. Scott for defendant. 

PER CURIAM. It is well settled that there can be no lien in  cases of 
this character, unless the work was done or materials furnished under a 
contract either express or implied. W e i r  v. Page, 109 N.  C., 220; 
Thompson v. Taylor,  110 N. C., 70. There is  no evidence of any such 
contract i n  this case. 

Affirmed. 

Cited: Weathers v. Cox, 159 N. C., 577. 

HEATH, SPRINGS & CO. v. BIG FALLS COTTON MILLS. 

Corporation Dee&E'xecutio.ilcReg.istratio~Certif;cate of Probate- 
Omission of Seal I rom Record. 

1. When a deed of a corporation is signed in the name of the corporation by 
its president, vice-president, secretary and treasurer, who constituted all 
the stockholders, directors and officers of the corporation, and the corporate 
seal is affixed to it, it is properly executed as a common-law deed. 

2. A certificate by the clerk of the Superior Court that the officers of the 
corporation who signed the deed "acknowledged the due execution of the 
annexed instrument for the purpose therein set forth," was suficient to 
warrant the registration of the deed. 
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3. Where an instrument which the law requires to be sealed is in all respects 
correctly recorded, except that the record does not show a copy of the seal 
or any device representing it, the record will nevertheless bc valid and 
sufficient as notice, provided the record represents on its face in another 
way, as by recitals or otherwise, that the instrument was sealed and it 
was in fact duly sealed. 

4. Debts contracted by a cotton mill company for cotton, flour and other like 
materials which do not attach to the freehold or permanently improve the 
property of the corporation, are not entitled to priority over a mortgage 
debt under the provisions of see. 1255 of The Code. 

BURWELL, J., did not sit on the hearing of this case. 

ACTION in the nature of a creditor's bill, heard before Hoke, J., (203) 
a t  Spring Term, 1894, of ALAMANCE. 

The following facts were agreed upon by the parties to be taken in 
connection with the undisputed facts contained in  the pleadings, and all 
issues of law arising between the parties upon the facts were submitted 
to the court : 

1. That the  Big Falls Cotton Mills was-duly incorporated, and on 
16 August, 1888, the corporation executed to James E. Mitchell of Phila- 
delphia, a mortgage deed, a copy of which is hereto attached, marked 
"A," signed by Big Falls Cotton Mills, James V. Pomeroy, president; 
Junius H. Harden, secretary and treasurer, and P. R. Harden, vice-presi- 
dent; and the corporate seal was properly attached a t  the time of the 
execution of the mortgage by Junius H. Harden, the secretary and 
treasurer, in  the presence and by the direction of the president and all  
the stockholders and officers of the corporation. 

2. That the said mortgage was authorized to be executed by 
resolutions adopted at a regular meeting of the stockholders and (204) 
directors of the corporation, all the stockholders and directors 
being present at  the time. 

3. That on 31 August, 1888, the said mortgage deed was acknowledged 
and probated and recorded in the office of the register of deeds of Ala- 
mance County in  Book No. 10, pp. 87 to 91, inclusive, said registration 
being on the same day of the probate, to which book of registry reference 
is  hereby made as a part  of the facts of this case. 

4. That at  the time of the registration of said mortgage deed the 
register of deeds omitted to indicate the seal of the corporation upon his 
registry, through inadvertence or because of the fact that it was not the 
custom of himself or his predecessors in  office to indicate or attempt to 
indicate or describe upon the record any corporate sea1 affixed to deeds 
registered i n  Alamance County. 

5. That the mortgagee, James E. Mitchell, is a resident of the city of 
Philadelphia, Pennsylvania, and had no knowledge of the omission of 
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the seal by the register of deeds until after the eommencemeh of this 
action, and that upon learning of the omission he took steps to have the 
error o r  omission corrected, and the same was corrected, as appears in  
the decree i n  the special proceedings to correct the said error or omission, 
which decree is hereby referred to as a part  of this case, and the register 
of deeds, i n  obedience to the said decree, has corrected the error or omis- 
sion by indicating the seal on the record as appears from the Book No. 10 

'heretofore referred to. 
6 .  That after the mortgage deed was executed and registered as afore- 

said, i t  was sent by the corporation to the mortgagee, Mitchell, and the 
mortgage, when received by him, had upon i t  the common corporate seal 
of the corporation, and the certificates of probate and registration as now 

appears, and the said mortgagee thereupon sent to the corporation 
(205) the sum therein named, to wit, $25,000, as a loan. 

7. That the debts due the plaintiffs, Heath, Springs & Co., 
Pool & Moring, Ed. H. Lee & Go., and the Granite Manfifacturing Com- 
pany, by the Big Falls Cotion Mills, are just and true and are for the 
amounts found in  the report of the referees filed in  this cause, and the 
consideration of said claims or debts is cotton and flour sold and delivered 
to  the corporation by said plaintiffs. 

His  Honor rendered the following judgment : 
"This cause coming on to be heard, and it appearing to the court that 

at  March Term, 1894, the receivers, B. D. Springs and J. A. Long, filed 
their report, setting forth all the claims found and ascertained to be due 
by the Big Falls Cotton Mills, and that they also filed a t  this term a 
supplemental report as to the claims of J. A. Mitchell & Co., and Pool & 
Moring, and no exception being taken to said reports, i t  is, on motion, 

ordered and adjudged by the court that the said reports be, i n  all 
(206) respects, confirmed. And this cause now coming on to be heard 

at  this term of the court, upon the pleadings, reports of the 
receivers and the facts agreed, hereto attached and marked 'Exhibit 
No. I,' and the same, upon agreement, being fully considered by the 
court, i t  is ordered and adjudged that the mortgage deed executed to 
James E. Mitchell & Co., is a valid and subsisting mortgage as executed, 
probated and recorded, and is a prior lien upon the fund produced by the 
sales heretofore ordered and entitled to be paid in  full out of the same in 
priority to all other creditors, and is hereby directed to be paid by the 
receivers out of the first moneys in their hands. 

"It is further considered and adjudged that the debts of the Granite 
Manufacturing Company, Heath, Springs & Co., Pool & Moring and 
Ed. H. Lee & Co., arising from cotton and flour sold and delivered to the 
Big Falls Cotton Mills, and more fully described in  'Exhibit No. I,' are 
not, by reason of said claims being for the articles mentioned in said 
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'Exhibit No. I,' a prior lien to the mortgage of James E. Mitchell & Go., 
hereinbefore mentioned, nor as against the claims of the other creditors 
in this action. 

" l t  is further ordered by the court, all parties consenting thereto, that 
the receivers proceed to pay out, at  once, pro rats, among all the creditors 
of the Big Falls Cotton Mills, as per reports of receivers and referees, 
the money now on hand or due, saving and preserving, however, enough 
of said money in their hands to meet and discharge whatever balance may 
be found to be due to Ed. 11. Lee & Co. and James E. Mitchell & Go. on 
their debts upon which they claim priority, in case the priority claimed 
by them shall hereafter be established. 

"This order is in  no way to prejudice the claims of Ed. H. Lee & Co. 
and James E. Mitchell & Co., for which they claim priority, nor is i t  to 
extend to those creditors, to wit, the operatives of Big Falls Cotton Mills, 
whose claims have, by another order made in this cause a t  this 
term of the court, been ordered to be paid in  full. This cause (207) 
is retained for further orders and directions." 

The creditors above mentioned appealed. 

Haywood & ITayu~lood for plaintiffs. 
L. M. Xcott and W.  P. Bynum, br., for defendants. 

SHEPHERD, C. J. The question presented in the exception of the 
appellants is whether the mortgage deed to J. 33. Mitchell & Go. has been 
properly executed, probated and registered so as to give the note secured 
therein priority over the claims of the excepting creditors. The deed is 
signed in the name of the corporation by its president, vice-president, 
seiretarv and treasurer, who constitute all the stockholders. directors 
and officers of the'corporation, and the corporate seal is affixed to it, as 
appears by the profert of the original deed on the trial, as well as from 
the fact agrqted. We are of the opinion that it is properly executed as a 
common-law deed. Bason v. Mining Co., 90 N .  C., 417. We are also of 
the opinion that the certificate of the clerk was sufficient to warrant the 
registration of the same. Quinnerly v. Q.lcinnerly, 114 N. C., 145. 

I t  is earnestly insisted, however, that the omission of the register to 
copy the seal on his book destroys the efficacy of the registration as con- 
structive notice of the said mortgage. Very respectable authorities, 
which accord with our conception of the true principle, sustain 
the position that if the attestation clause recites that the deed (208) 
was signed and sealcd, i t  will be presumed that the original deed 
was sealed. "Where an  instrument, which the law requires to be sealed, 
is in all respects correctly recorded, except that the record does not show 
a copy of the seal, or any device representing it ,  the record will never- 
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theless be valid and sufficient as notice, provided the record represents on 
its face, in  any other way, as by recitals or otherwise, that the instru- 
ment was sealed, and i t  was in  fact duly sealed." Beardsley 9. Day, 
5 5  N. W., 46 (Minn.). To the same effect, 1 Jones Mort., 493. 

This view is  fully supported by the case of Aycoclc v. Railroad, 89 
N. C., 323. A similar objection was made to the introduction of certain 
grants, but as i t  appeared from the attestation clause that the seal was 
affixed, the objection was overruled. The Court said: "It thus affirma- 
tively appears that the grants were issued under the great seal, and this 
is shown in  the registration. As the purpose of requiring registration 
is to give notice of the terms of the deed, and this is fully accomplished 
in  the registry, we can see no reason why some scroll or attempted imita- 
tion of the form of the seal should be required in addition to the words 
spoken i n  the grant. The registry furnishes all the information that 
could be derived from an examination of the original, as both utter one - .  
and the same language." 

His  Honor was also correct in  his ruling that the debts of the plaintiffs 
and others arising from cotton and flour sold and delivered to the de- 
fendant are not entitled to priority over the said mortgage. Paper Co. 
v. Chronicle, ante, 143. 

Upon a careful inspection of the whole record, we are unable to find 
any reason to disturb the judgment of the court below. 

affirmed. 

Cited: Strain. v. Pitzgerald, 128 N. C., 397, 400; s. c., 130 N. C., 601; 
S m i t h  v. Lumber Co., 144 N. C., 49; John6on v. Lumber Co., 147 N. C., 
251; Edwardb v. Supply Co., 150 N.  C., 176; Withrell vt. Murphy,  154 
N. C., 90; Brown v. Hutchirwon,, 155 N. C., 210; Weston v. Lumber 
Co., 162 N.  C., 206; H o p z n s  v. Lumber Co., ib., 534; Power Corpora- 
t ion v. Power Co., 168 N.  G., 221, 222; Buchanan v. Hedden, 169 
N. C., 224. 
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JAMES B. JONBS v. SAMUEL JONES. 
(209) 

Injun,ctio.llcControversy as to  Ownership of a Fund-Preserva t ion  of 
t h e  Fund  During fluit. 

Where there is a serious controversy as to the ownership of a fund, it is proper 
to preserve it by a restraining order until the rights of the contestants can 
be determined. 

MOTION to continue a restraining order until the hearing, heard before 
Batt le ,  J., at Spring Term, 1894, of GREENE. The defendant appealed.' 

S w i f t  Galloway and J. B. Batchelor for p la id i f f .  
George M .  Lindsay for defendant. 

PER CURIAM. The fund here in dispute stands i n  the place of certain 
crops which the plaintiff insists belonged to him because he was the 
landlord of the defendant by whom they were raised. There being a 
serious controversy as to the true ownership of these crops, and there- 
fore of this fund, i t  is proper to have it preserved till the rights of the 
contestants can be determined. We see no error in the order appealed 
from. 

Affirmed. 

W. D. SPENCE v. WILMINGTON COTTON MILLS. 
(210) 

Actiom for Breach  of Contract-Void Contract of Corporation- 
RenewaGRat i f i ca t ion .  

1. A contract of a corporation, void under section 683 of The Code, is incapable 
of ratification, notwithstanding the repeal of the statute. 

2. In April, 1891, a corporation, by an agreement, not in writing, employed 
plaintiff for twelve months at  $1,200 per annum, and he continued in its 
employment without any further agreement until May, 1893, when he was 
paid off and discharged: Held,  in an action for breach of contract, that 
as the contract was void when made (not being in writing), there could 
be no presumption of a renewal for another year and no ratification, 
although in February, 1893, section 683 of The Code was repealed. 

3. I n  such a case the plaintiff could only recover on a quantum meruit for any 
services he might have rendered and for which he had not received pay. 

ACTION for breach of contract, tried before Brown,  J., a t  January 
Term, 1894, of NEW HANOVER. At the conclusion of the evidence, his 
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Honor intimated that the plaintiff could not recover. Thereupon he 
took a nonsuit and appealed. The facts are stated i n  the opinion of 
Associate Justice MacRae. 

J .  D. Bellarmy, Jr., for plaintiff. 
Iredell Meares for def enda fit. 

MAORAE, J. The plaintiff had full benefit, on cross-examination, of 
the testimony objected to and ruled out upon the direct examination. 
So i t  appears that plaintiff made a contract with defendant's superin- 
tendent to begin on 6 April, 1891, and agreed to work for twelve months 
a t  $1,200 per annum; that he did work for defendant without further 

agreement until he was discharged on 10 May, 1893, and that 
(211) nothing was said between the parties after February, 1893, as to 

a contract. 
I t  is admitted that under section 683 of The Code the alleged contract 

of 1891 was invalid, because i t  was not in writing and accompanied by 
the other formalities in  said statute required. But  this statute having 
been repealed on 11 February, 1893 (see ch. 84, Laws 1893)) the plain- 
tiff contends that this was evidence to go t~ the jury to enable them to 
determine whether there was such contract between the parties to run for 
twelve months from 6 April, 1893-upon the principle that where the 
parties have entered into a contract of service for a certain period, as, 
for instance, twelve months, and after the expiration of that period the 
service continues for another twelve months upon the same terms, the 
contract will be presumed to have been renewed if the service continue 
longer without a new agreement. 

We have seen, however, that this alleged contract was void under the 
statute, and, if void, it was incapable of ratification as a simply voidable 
one, like the contract of an infant would have been. A new agreement 
after the repeal of the statute would have been an independent contract 
to pay for services already performed, if anything were due therefor, and 
for future employment there was no further bar of the statute to its 
operation. I t  could not operate to ratify an attempted contract execu- 
tory in  its nature. "The act to be ratified must be voidable merely, and 
not absolutely void. A principal cannot ratify an act which he could 
not have authorized in the first instance." 1 Am. and Eng. Enc., 430, 
note 1, where many authorities are cited. 

We think that under The Code system the complaint in  this action 
not being in  writing, but noted on the docket of the justice of the peace, 
was broad enough to enable the plaintiff to recover on a quantum rneruit 
for work and labor done, if anything were due therefor. Btokes v. 
Taylor, 104 N .  C., 394. Rut in  this case the plaintiff was notified on 22 
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April, 1893, to close the dye-house, that in which his services (212) 
were rendered for some time, and he would be notified when de- 
fendant wanted him again. His services were not required again, and 
he was paid up to 10 May and discharged. There was no work done by 
him for which he has not been paid, and  no special conhract for the 
breach of which he can recover damagels. 

No error. 

Cited: Jenkins v. Mfg. Co., post, 537. 

I Contract in  Writimg, Construction of, 

Where the letters between the parties constitute a written contract, it devolves 
upon the court to ascertain the intention of the parties and to declare . 
their rights thereunder. 

APPEAL from a justice of the peace, heard by Brown, J., and a jurj ,  
a t  May Special Term, 1894, of GREENE. The plaintiff complained upon 
a special contract, and when the case was called for trial, by consent of 
defendant's counsel plaintiff was allomed to amend his complaint so as to 
set out a second cause of action for the value of services rendered, as 
upon a "quantum meruit." 

Plaintiff introduced in evidence the correspondence, as follows : 

I Letter from John W. Gordon to W. J. Jordan: 

RICHMOND, QA., 20 November, 1893. 
W. J. Jordan, Esq., Snow Hill, N. C. 

DEAR SIR:-I am in receipt of yours of the 17th instant, enclosing 
copy of summons served on you. This is not a valid summons, 
as you are in  no wise agent for the Hamburg-Bremen Insurance (213) 
Company, and have no right to accept service for them. The law 
of North Carolina requires the appointment of a general agent of the 
State who may accept service in  all cases of this kind, and that man is 
Joseph D. Smith of Wilmington. However, we do not wish judgment to 
be obtained against us by default, and I write now to ask you to ask 
Mr. Lindsay, of whom you have written me several times, to put i n  an 
answer for us next Monday. On 15 November I wrote you the enclosed 
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two letters, but just as I was about to mail them I received a letter from 
Mr. Orren Williams which led me to suppose that he might have made 
Mr. Fields very recently some definite proposition for a compromise 
either to him or his attorney, Governor Jarvis. I therefore withheld 
these letters,-waiting to hear further from Mr. Williams. You will see 
that the letter on the large sheet is so worded that you could show i t  to 
Mr. Fields, and i t  might induce him to make a compromise settlement 
with us for $1,000. The other-short letter-addressed to you confiden- 
tially, was explaining the matter. I now enclose both of them. . . . 

Please endeavor to make a specific agreement as to fee with Mr. 
Lindsay for his services next Monday, or a t  the Appearance Term of 
court. This fee for simply filing an answer should be very small, but to 
avoid any misunderstanding I will be glad if you will engage him for a 
definite fee and advise me. I suppose he would not charge over $10 for 
this service. Any subsequent service to be performed when the case 
comes on for trial of course I will open correspondence with him and 
make a definite arrangement. 

Please bear in mind, however, as I have always said, me would prefer 
to have the matter compromised, and if Mr. Fields is disposed to settle 
for $1,000 cash I will send him draft for that amount, which will be 
- much better for him in the end than if he gets a verdict against 
(214) us for the whole amount; his lawyers and costs will not be much 

less than 50 per cent on whatever amount he may recover. 
Very truly yours, 

JNO. W. GORDON, G. A. 

Letter from John W. Gordon to George M. Lindsay: 

RICHMOND, VA., 29 November, 1893. 

George iV. Lindsay, Esq., Snow Hill, iV. C. 
DEAR SIR:-Your esteemed favor of the 24th instant came duly to 

hand and has been carefully noted. "Now as to your fee, there was no 
previous agreement as to what was to be charged for putting in  an answer 
for us this week. I will leave that to you to make what you believe to be 
reasonable, but for any future service after this term of court, you will 
have to make a specific agreement, as the company will not engage an 
attorney in any other way, for the reason that they have had with one 
or two attorneys serious misunderstandings after the service was per- 
formed about proper charges, and they have, several years ago, adopted 
and rigidly adhere to the rule of insisting upon a specific agreement in 
every case before employing an attorney." 
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I note you concur in my opinion that the service upon Mr. Jordan is 
not valid, and that you will put in a special appearance for the com- 
pany and move to dismiss the claim for want of sufficient service, all of 
which I think is'very proper. . . . 

I do wish, however, this loss to be compromised, if possible, before the 
trial term of court, and if you succeed in getting the case dismissed at 
this term on account of improCper service, I should think you might be 
able to compromise it for $700 or $800. Of course we will pay you a 
fee for your services in comprising the case in addition to your serv- 
ices in appearing for us at this term of court. I received a letter 
from Mr. Williams day before yesterday, saying that Governor (215) 
Jarvis had offered to settle for $1,100, and told Mr. Williams that 
he would submit the proposition to his client and advise him to accept it, 
and that Mr. Williams, in the meantime, could submit the proposition 
to his company. I have not made any reply yet to Mr. Williams, be- 
cause I have been waiting, hoping to hear from you that you had made 
some better settlement, or gotten some better offer than $1,100 from 
Mr. Fields. 

As to your fee for compromising, I think 10 per cent of whatever sum 
you succeed in settling for less than $1,100 would be fair in addition to 
your fee for services at this term of court. That is, i f  you settle for 
$1,000 you save $100 on Governor Jarvis' offer, 10 per cent of which 
would be $10; if you settle for $900 your fee would be $20; if for $800 
your fee would be $30, and so on. If you do not think that fair, we 
might say 15 per cent of the amount thus saved. 

Waiting to know the result of the present term of court, and of your 
efforts to compromise, I am 

Yours very truly, 
JOHN W. GORDON, G. A. j 

Letter from George M. Lindsay to John W. Gordon: 

SNOW HILL, N. C., 4 December, 1893. 
John W.  Gordom. 

MY DEAR SIR:-I have no; succeeded in compromising the W. R. 
Fields daim against the Hamburg-Bremen Company. I made the 
motion to dismiss the case for insufficient service of summons and I 
brought them to terms. Judge Connor and Captain Swift Galloway 
were the attorneys on the other side, and they agreed if I mould not 
press the motion to  dismiss, that the case should not stand for trial at  
the next term of our court, but at the second term, which does not 
convene until August, and the next term, which is in February, will 
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(216) be the Appearance Term, and the pleadings are to be filed as of 
that term. I had this stated on the docket so as to make it bind- 

ing. This has all the beneficial features of a dismissal, as i t  delays the 
trial just as long as if the action was dismissed and begun again, and in 
this time I think Mr. Fields will want to compromise. It might be very 
difficult to settle with Mr. Fields for leis than $1,000, or even a t  that 
sum, because you had offered him this sum before I was engaged. I f  you 
had not made this offer I think it probable that I could have settled with 
him for less-however, I think i t  best to let him sweat awhile and cool 
off from the effects of the fire, and perhaps he will realize that he did 
not have as many goods in his store as he thinks now that he had. You 
want me to state what my charges are. You can send me a check for a 
retainer fee of $50, and when I try the case I will charge $50 more, and 
then if it goes to the Supreme Court I will charge you $50 if I lose and 
a larger fee if I win it. I think this is very reasonable; in  fact, it is 
just as low as I charge my home clients in cases involving an equal 
amount. I f  I can compromise the case on terms satisfactory to the com- 
pany I will charge the same as if I tried it in  the Superior Court. A 

+ 
lawyer always charges the same to settle a suit by compromise as he does 
to try the case in court; i t  is usually more trouble and vexation to com- 
promise than to try the case. I f  my charges are not satisfactory send 
me a check for $25 for what I have done and then get some other attor- 
ney, for I cannot afford to do the work for less. I do not need any one 
to help me, as I feel that I can do the work as wEll as if you had more 
lawyers; but if you desire to have other counsel I have no objection, and 
if you desire to get other counsel in  this State it. might be to your interest 
to correspond with me as to whom it would be best to get, as I could per- 
haps engage them to aid me cheaper than you could do, and could per- 

\ 

haps suggest an attorney that would be of more service than you could, 
but I have no objection to your following your own judgment i n  

(217) this matter. Hoping that my terms will be satisfactory to you, 
and that what I have done so f a r  will please you, I am, 

Yours truly, 
GEO. M. LINDS~Y. 

[Receipt.] 
S ~ o w  HILL, N. C., 16 ~ecember , '  1893. 

Received of John W. Gordon, general agent, twenty-five dollars ($25) 
for attorney fee for appearing for the Hamburg-Bremen Fire Insurance 
Company, at Greene County (N. C.) Court, 4 December, 1893, in  the 
case of W. R. Fields v. The Hamburg-Bremen Fire Imumruce Company. 

GEO. M. LINDSAY, 
Attorney at Law!. 
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Letter from ~ o h d  W. Gordon to W. J. Jordan: 

RICHMOND, VA., 14 December, 1893. 
W. J. Jordan, Zsq., Snow Hill, N. C. 

DEAR. SIR:-YOU will please pay to Mr. Lindsay, our attorney, $25 
and take his receipt on the enclosed voucher. We wish to pay this money 
to Mr. Lindsay at once, and I have written him to call on you for it. We 
will write you under separate cover i n  regard to your account. 

Yours very truly, 
JOHN W. GORDON. 

Letter from John W. Gordon to George M. Lindsay: 

RICHMOND, VA., 14 December, 1893. 
George M. Lindsay, Esq., Xnow Hill, AT. C. 

DEAR SIR:-In re Field's loss. On my return to Richmond after an 
absence of several days I find your esteemed favor of the 4th inst. I 
am very much pleased at  the dismissal or postponement of the 
case for want of sufficient service of summons, and fully agree (218) 
with you that we had better rest awhile on our oars and give 
Mr. Fields time to cool off and reflect. He  will probably approach you 
or myself for a compromise before the February Term of court, and I 
have no doubt the matter will be closed in  that way. 

You will please call on Mr. Jordan, whom I have instructed to pay 
you $25 for your services rendered, and for which please give him 
voucher. I would enclose check, but Mr. Jordan owes me some money, 
and I suppose you had just as soon have cash. Now as regards future 
fees in  case your services are further needed: I beg leave to say that 
your charge of $50 retainer and $50 when the case has been tried i n  the 
Superior Court is satisfactory, and $50 more to be paid to take the case 
through the Supreme Court if necessary. That is as far as your propo- 
sition is definitely stated. You say if you win the case in the Supreme 
Court you will charge a larger fee. I think the labor and trouble to an 
attorney is the same whether he wins or loses the case, and we will not 
enter into any agreement with any attorney without a definite under- 
standing on every point. 

As to your fee for compromise, 1 do not at  all agree with you that you 
should charge the same as if you were to take the case through court. Mr. 
Fields may come to you and offer to accept a certain sum which we would 
be willing to pay, and which would give you no trouble a t  all. I t  has 
always been our custom, and, I believe, that of almost all companies, to 
pay for all compromises, and generally for taking all suits through the 
court, on the basis of the amount saved. I have no doubt Mr. Fields 
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will accept now (if offered him) $1,000, as I have just had a letter from 
Mr. Williams saying that Governor Jarvis had walked into his office day 
before yesterday very unexpectedly and asked where was his $1,100. We 

never offered any $1,100. That was his proposition. Williams 
(219) told him that we had dropped and were not disposed to pay, 

z even now, as much as we had a t  first offered. 
I t  is understood, then, that the fees above named, in  case you conduct 

the matter through the Superior Court and the Supreme Court, are 
agreed upon. I have no desire whatever to take the case out of your 
hands and give it to any other attorney. Your services, so far  as I can 
judge, have been entirely satisfactory, and I do not propose to employ 
any other attorney. Mr. Jordan will pay you the $25 for services, which 
ends the matter tkus far. I f ,  however, the matter is not compromised 
before the February Term of court I will send you $25 more, as a 
retainer, as I understand i t  was your intention to include the $25 to be 
paid now i n  the $50 retainer if you are further employed. 

Trusting this will all be satisfactory, I am 
Yours very truly, 

JNO. W. GORDON, G. A. 

Letter from George M. Lindsay to John W. Gordon : 

SNOW HILL, N. C., 18 January, 1894. 
John W.  Gordon, Esq. 

MY DEAR SIR:-I learn through Judge Connor that the case of 
W. R. Fields v. The Hamburg-Bremen Fire Insurance Company has 
been settled. You seem in a hurry to settle it, but I am perfectIy willing 
for i t  to be settled, though i t  is usual for clients to consult their attor- 
ney before any action is taken in  such matters. You stated in your letter 
that you agreed with me that we had better let "Mr. Fields cool off and 
reflect awhile." I think the case could have been settled for $1,000, or 
perhaps less; but if the company is satisfied I am not interested. I of 
oourse expect my fee in  accordance with my letter to you, which was 
retainer fee $50, and $50 to try or compromise case. You have paid 

me $25, which leaves a balance due me of $75, which amount you 
(220) will please send me a t  once. The case could not have been dis- 

posed of without my consent, and therefore Connor sent me your 
letter and asked me to get the clerk to make the necessary entries on the 
docket. I had entered a general appearance for the company, and no 
disposition of the case out of term time could be made without I agreed 
to i t ;  but I consented of course. I am always willing to any compromise 
that is satisfactory to my clienta. Hoping to hear from you very soon, 
I am Yours truly, CEO. M. LINDSAY. 
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Letter from John W. Gordon to George M. Lindsay: 

RICHIIOND, VA., 19 January, 1894. 
DEAR SIR:-I am in  receipt of your favor of the 18th inst. and note 

contents. We did not see any prospect of settling the Fields loss before 
February Term of court at  less than $1,100, and as the company was 
anxious to get all outstanding losses settled before closing their books 
for the year 1893, preparatory to filing their report with the various 
insurance departments, I thought we had better close this matter. 

Your claim for additional fees is preposterous, and i t  is very well 
that I was so particular as I was to insist upon a plain understanding 
with you before engaging you. I n  your letter of 4 December, after 
naming the terms on which you would further conduct the case if we 
desired it, you said: "If my charges are not satisfactory, send me a 
check for $25 for what I have done, and then get some other attorney." 
I n  the same you said: "It will be very difficult to settle with Mr. Fields 
for less than $1,000, or even at that sum, because you had offered him 
that sum before I was engaged." My reply to your letter, dated 14 
December, 1893, leaves no room for doubt as to the understanding be- 
tween us. The terms proposed by you in  case your services should be 
wanted to take the case through the Superior court  and Supreme 
Court were discussed, and you were paid the $25 charged for (221) 
services rendered as stated in  my letter of 14 December, viz.: 
"Mr. Jordan will pay you the $25 for services, which ends the matter 
thus far.  I f ,  however, the matter is not compromised before February 
Term of the court, I will send you $25 more as retainer." You have 
never made a'ny objection at  all to the terms stated in this letter as under- 
stood and agreed between us. . . . 

Yours very truly, 
JNO. W. GORDON, G. A. 

Letter from John W. Gordon to George M. Lindsay: 

RICHMOND, VA., 25 January, 1894. 
George M. L i d s a y ,  Esq., Xnow Hill, iV. C. 

DEAR SIR:-Your remarkable communication of the 22d inst. has 
been received. Believing the language employed in  our former corres- 
pondence regarding fees to he too plain and explicit to be misunder- 
stood, I have submitted the entire correspondence to a prominent attor- 
.ney of this city, and all I have now to say is, that you can proceed to 
carry out your threat of suit against the Hamburg-Bremen whenever 
you choose. Very respectfully, 

JNO. W. GORDON. 
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LINDSAY 2). INSURANCE CO. 

- Plaintiff testified that the receipt dated 16 December was signed by 
him before he had received the letter from John W. Gordon dated 14 
December, 1893, the same being presented to him by W. J. Jordan, who 
paid him the $25. 

Plaintiff testified that the above correspondence was all that ever 
passed between himself and John W. Gordon, general agent of the 

defendant, relative to his employment as attorney for the defend- 
(222) ant in the case of W. R. Fields ?;. The Hamburg-Bremen Fire 

Inmrance Company. 
Plaintiff then offered to introduce evidence of the value of services 

upon quantum meruit. Defendant objected. Objection sustained. Ex- 
ception by plaintiff. 

Plaintiff testified that he signed the receipt of 16 December, 1893, and 
received the $25 from W. J. Jordan, the agent of the defendant, before 
he received the letter from John W. Gordon, bearing date 14 December, 
1893; that he received said letter on the same day, 16 December, 1893, 
but an hour in  the day later than that upon which he signed the receipt. 

The court being of the opinion, upon all the testimony, that plaintiff 
was not entitled to maintain his action, rendered judgment for defendant, 
and plaintiff appealed. 

G. M.  Linidsay for plusinti# 
No counsel contra. 

PER CURIAM. The letters of the defendant's agent to the plaintiff, 
and his replies thereto, constitute a written contract between the parties. 
I t  was for the court, therefore, to ascertain the intention bf the parties 
and to declare their rights thereunder. Simpson, v. Pegram, 112 N .  C., 

1 541. The services to be rendered and their value were fixed by that 
written contract, upon which we think his Honor put the proper Con- 
struction. 

Affirmed. 

Cited: Wilson v. Cotton Mills, 140 N. C., 56. 



N. C.] SEPTEMBER TERM, 1894 

(223) 
THOMAS R. KENNEDY, JGXPCUTOR OF BILPl-IIA J. COX, v. FIRS'L' 

NATIONgL IIANIC O F  WILSON. 

Baink Stock-Diuidends-Xurrender of Life Interest-Transfer of 
Cerlificate. 

Whcre one to whom the use and enjoyment of certain shares of bank stock 
were givcn during her life or widowhood, a f t r r  which the stoclr was to 
go to her daughter, assented to the transfer of the stoclr to her said 
daughter, she thereby assented to the payment of the dividends to the 
assignee, and ceased, so f a r  a s  the bank was concerned, to have any claim 
upon the stock. 

ACTION, tried before Boykin, J., a t  August Term, 1894, of GREENE, 
upon exceptions to referee's report. The facts, as found by the referee 
(and corrected by his Honor, upon exceptions to the findings of the 
referee), are as follows : 

1. That S. P. Cox died in August, 1882, leaving a last will and testa- 
ment, which has been duly admitted to probate. 

2. That by the terms of the will of S. P. Cox ten (10) shares of the 
capital stock of the defendant bank were bequeathed to Willie P. Cox, 
Charles P. Farmer and Obedience C. Darden, "in special trust and 
confidence that they will allow my wife Zilphia J. Cox the use and 
enjoyment of the same during her life or widowhood; and after hcr 
death or marriage of my wife, then the said trustees will hold the 
remainder for the use and enjoyment of my daughter Frances E. Wil- 
liams, and after the death of the said Frances E. Williams, if she leaves 
no living heir to the age of twenty-one years, then the remainder to my 
living children, if any; if no living children, then to my grandchildren." 

3. That after the death of said S. P. Cox the executors of his said will 
collected one dividend declared on said stock about 1 January, 
1883, and divided and paid over the same to said Zilphia J. Gox (224) 
and Franccs E. Williams. 

4. That on 21  February, 1883, the said Zilphia J. Cox and Fannie E. 
Williams executed and delivered to said executors a receipt and dis- 
charge for the certificate for said ten shares of stock, and at  the same 
time the said executors indorsed, transferred and dclivered said certifi- 
cate to said Frances E. Williams, in  the presence and with the consent 
of said Zilphia J. Cox, said certificate to be held by Zilphia J. Cox and 
Frances E. Williams, on the conditions prcscribed in  Item 1 of the will 
of S. P. Cox, according to their respective rights under the same. 

5. That on said 21 February, 1883, the said Frances E. Williams de- 
livered said certificate of stock for safe-keeping to said Zilphia J. Cox, 
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and the dividends on said stock were paid to said Frances E. Williams 
alone, until she sold the same to the defendant F. W. Barnes. 

6. That about two years after said certificate was so delivered by said 
Frances E. Williams to said Zilphia J. Cox, H.  O. Williams, the hus- 
band of said Frances, demanded of said Zilphia J. Cox the delivery to 
him, for said Frances, of said certificate, which demand was refused. 

7. That shortly thereafter C. P. Farmer, one of the executors of the 
will of said S. P. Cox, demanded of said Zilphia J. Cox, in behalf of 
said Frances E .  Williams, the possession of said certificate, which was 
thereupon delivered to him, and he forthwith delivered the same to said 
Frances E. Williams. 

8. That on 15 March, 1884, the said Frances E. Williams and her 
husband H. G. Williams indorsed and delivered said certificate to the 
defendant bank, and took in exchange therefor, in the name of said 
Frances E. Williams, two certificates, each for five shares of the capita1 
stock of said bank. That a t  the time of such delivering of said certificate 

and issuing of the two certificates aforesaid the defendant bank 
(225) had no notice of any claim of a life-interest of said Zilphia J. 

Cox in said first-named certificate. The said indorsement and 
delivery of said certificate, and the issuing of two new ones, was done 
without the knowledge or consent of the said Zilphia J. Cox. 

9. At  the time of the surrender of the said ten shares of stock to the 
defendant bank, and the issuance of the two certificates of five shares 
each to Frances E .  Williams, the said bank had notice of the contents of 
the will of said S. P. Cox. 

10. That the said Zilphia J. Cox died in July, 1892, leaving a last will 
in which the plaintiff was named executor. 

Upon the foregoing facts the referee found as conclusions of law- 
1. That the demurrer of the defendant F. W. Barnes, for the reasons 

therein stated, be sustained. 
2. That the plaintiffs take nothing by this action; that the defendants 

recover of the plaintiff and his surety the costs of this action. 
The plaintiff excepted to the conclusions of law. His Honor overruled 

the exceptions and allowed a nol. pros. to be entered as to the defendant 
Barnes, whereupon plaintiff appealed. 

George M. Lindsay for plaintiff. 
N o  cou.nse1 contra. 

PER CURIAM. By the terms of the will of S. P. Cox the dividends on 
the shares of stock of the defendant bank were given to his widow during 
her life or widowhood. The certificate represented this stock, when she, 
who was entitled to the dividends thereon, consented that this certificate 
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should be transferred to her who Gas to have i t  in the event of her death 
or marriage. She thereby assented, as it seems to us, to the bank's 
paying the dividends accruing on said stock to the assignee. After (226) 
such assignment was made with her assent, she ceased, so far  as 
the bank was concerned, to have any claim upon it. 

N o  error. 

COMMERGIAL AND FARMERS NATIONAL B.ANK OF BALTIMORE v. 
JUNIUS DAVIS AND JAMES A. LEAK, RECEIVERS OF TIIE BANK OF NEW 
IIANOVER. 

Ba,nks and Banking~Insolv~ent  Bad-Principal and Aged-Gollec- 
tions-Trustee a,nd Cestu?, Que Tg-ust-Conive.i.sio+Creditor and 
Debtor. 

Plaintiff bank, being ignorant of the insolvency of the Bank of New Hanover, 
sent to i t  items for collcction and remittance. New Hanover Bank 
mingled the proceeds of the collections with its own funds, so that the 
specific money received on the items so sent by plaintiff hank could not 
be traced. No mutual account was kept between the parties. Before 
remitting for the items so collected, New Hanover Banlr failed, and there 
was money enough on hand and turned over to the receiver to pay thc 
plaintiff's claim: HcZd, that upon the collection of thc items and the 
mingling of the proceeds with the asscts of the New Hanover Banlr, the 
relation of principal and agent, trustee and cesfui que trust ceased, and 
that of principal and debtor arose between the parties, and plaintiff 
became a simple contract creditor with no preference over other creditors, 
and it is immaterial in such case whether or not the oacers of New 
IIanover Banlr knew that i t  was insolvent. 

P E ~ ~ ~ ~ o ~  i n  the cause entitled 8. NcD. Tate, Treasurer, et nl. v.  The 
Bank of New Hanover et a2 J u r y  trial was waivcd. By consent his 
Honor, Brown, J., at April Term, 1894, of NEW IIANOVER Superior 
Court, found the facts as follows, to wit: Petitioner is a National Bank, 
doing business in  the city of Baltimore. The Bank of New Hanover 
was a State bank, doing business in the city of Wilmington, which 
failed, and Jnnitls Davis was appointed receiver 19 June, 1893. (227) 
The petitioner, for some months prior to the failure of said bank, 
had been sending drafts and other commercial paper to the Bank of 
New Hanovei* for collection, each collcction being enclosed in a letter 
exactly like the one herewith sent, marked Exhibit "A." Said banks 
kept no mutual deposit account with each other, but upon collection of 
commercia1 paper sent to it the Bank of New Hanover was in the habit 
of minding said funds received with all its other funds, and in due time 
remitting its own check upon its correspondent in New Pork or else- 
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where to the petitioner in settlement'of collections, in  accordance with 
the usual custom of banks dealing with each other where no mutual 
deposit account is kept. The Bank of New Hanover, i t  is admitted, is 
indebted to the petitioner in the sum of $6,788.32, for which the peti- 
tioner claims a priority over other creditors, which right of preference 
is denied upon the part of the receiver. This sum represents the amount 
collected by the Bank of New Hanover on account of the petitioner 
between 9 June and 17 June, 1893. Said sum was received as follows: 
I n  cash, 10 June, 1893, $50.60; in cash, 12 June, 1893, $600; credited 
to the Bank of New Hanover by other banks with which Bank of New 
Hanover kept mutual deposit accounts, and to which some of these col- 
lections were forwarded, $841.43. The amount of collections made by 
the Bank of New Hanover between said dates, payments being made 
by the drawee giving checks on Northern banks, Bank of New Hanover 
and Atlantic National Bank of Wilmington, $5,909.07. The collection 
charges, made by the Bank of New Hanover, as appears on its books, 
$18.78, being deducted, leaves balance due petitioner, $6,788.32. Of the 
said sum of $5,909.07 aforesaid, the sum of $252.69 was collected as 
follows: Some days prior to 7 June, 1893, the Bank of New Hanover 

had received from plaintiff out-of-town collections, $252.69, which 
(228) it had immediately sent out to its several correspondents. On the 

arrival of the mail, 8 p.m., 17 June, or thereabouts, Bank of 
New Hanover received from its correspondents checks on New York and 
other cities amounting to $252.69 in  payment of the aforesaid collections 
sent to them. When these checks were received the night of 17 June, the 
clerks in  the Bank of New Hanover, in accordance with the usual custom, 
forwarded said checks same night by next mail, which left Wilmington 
for New York about 11 p.m., to its New York correspondent to be 
placed to its credit, the same being payable to Bank of New Hanover. 
The collections received from the plaintiff had been entered on the 
collection book kept by the Bank of New Hanover, and upon receipt of 
these checks on the night of 17th from its out-.of-town correspondents the 
collections represented by them were marked paid on the collection book. 
I t  was the habit of the clerks in  said bank to remail checks, post up the 
collection books by checking up collections paid every night, and espe- 
cially every Saturday night, so as to utilize the night mail. , 

The petitioner also claims another item, $1,266.37, 9 June, 1893, as set 
out in section 4 of the petition. Section 4 of the petition is admitted. 
I n  addition to the facts stated in section 4, the following facts are found 
in  reference thereto : 

The said sum represents checks drawn by the Bank of New Hanover 
on its New York correspondent, Importers and Traders Bank. At the 
date of failure the Bank of New Hanover had a deposit account with said 

156 



N. C.] SEPTEMBER TERM, 1894 

Importers and Traders Bank, and on 19 June there was over $1,266.37 
to credit of Bank of New Hanover in the Importers and Traders Bank. 
But the Bank of New Hanover owed the Importers and Traders Bank 
about $150,000 borrowed money, not appearing on the cash deposit 
account. There was a written agreement between the Bank of New 
Hanover and Importers and Traders Bank, whereby the latter could 
hold cash balances for any debt due it, or to become due it, by 
the Bank of New Hanover, which said agreement was in force (229) 
and effect at  the time of the failure of the Bank of New Hanover, 
and for a number of months prior. At  the date of failure of Bank of 
New Hanover i t  had drawn $69,000 checks upon its deposit account with . 
the Importers and Traders Bank, which remained unpaid. The cash 
balance in the hands of the Importers and Traders was not sufficient to 
pay half of the checks drawn on it. 

W. L. Smith, cashier of the Bank of New Hanover, testified as fol- 
lows: "Bank of New Hanover had no special agreement with petitioner 
and kept no mutual deposit account. Petitioner sent us collections 
always enclosed in a collection letter exactly similar to the one in evi- 
dence, marked Exhibit 'A.' Collections were entered on our collection 
book, and when collected were marked up 'paid' and remittance made by - 
draft of the Bank of New Hanover on its New York correspondent, 
payable to the petitioner or for whomsoever the collection had been 
made. 

"This work was generally done at  night and outside of banking hours. 
The Bank of New Hanover and no other bank kept its collections 
received separate from any other money. All of our. funds were kept 
together in one place. Bank of New Hanover had no special deposit for 
plaintiff nor for any one else. The moneys were constantly changing - 
every day. This is the custom of all banks. Bank of New Hanover 
failed to open on Monday morning, 19 June. As a matter of fact, it 
was insolvent on 17 June, but I did not believe it was insolvent. I t  is 
impossible to separate or identify any money collected for the plaintiff. 
All banks universally keep all money together. The Bank of New 
Hanover, at  the time of its failure, had $25,000 in cash on hand.'' 

The court finds the facts testified to by said Smith to be true, except 
in respect to the statement that on 17 June said cashier did not believe 
Bank of New Hanover to be insolvent. I n  respect to this state- 
ment, the court does not find the fact as to the cashier's knowl- (230) 
edge and belief one way or the other, because the court is of the 
opinion that i t  is immaterial. - 

I t  is admitted that at the date i t  failed Bank of New Hanover owed 
pther banks and bankers $175,000 for collections made under similar 
circumstances and relations, as plaintiffs claim. 
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It is admitted that in  addition thereto it owes $418,000 interest-bear- 
ing certificates of deposit, and deposits subject to check $266,000. That 
its nominal assets at  the time of its failure amounted to about $1,600,- 
000, and i t  is admitted by the petitioner that all collections made by the 
Bank of New Hanover for petitioner and others were, in  all cases, 
covered into and mixed with its general funds, and that at the time of 
its failure i t  was and is still impossible to identify or separate collections 
made for petitioner from any other of its funds. Petitioner then offered 
evidence tending to prove that the nominal assets of the Bank of New 
Hanover during the month of June, 1893, were about $1,600,000, and 
its liabilities at  that time about $900,000, exclusive of its capital stock; 
that the character of these assets was such that they were not worth 
more than a fourth of their face value; that debts were due the bank by 
three or four persons, aggregating about $400,000, which were utterly 
worthless, and that the president and cashier were largely indebted to 
the bank, or enterprises i n  which they were largely interested. This 
evidence was offered for the purpose of showing that the president and 
cashier must have known during the month of June, 1893, that Bank 
of New Hanover was utterly insolvent, although said bank continued to 
keep open and to receive deposits and to receive collections from peti- 
tioner and others. The court being of the opinion that the fact that the 

Bank of New Hanover kept open during the month of June, 
(231) 1893, that i t  received deposits, made collections for petitioner and 

others, and did a general banking business as usual, although its 
officers knew i t  was utterly insolvent, would not, in  law, give petitioner 
priority in  the distribution of assets, although its officers might possibly 
be individually liable, that the liability of its officers is not to be de- 
termined in this proceeding. The evidence was therefore excluded, to 
which petitioner duly excepted. I t  being admitted that the collections 
sent by petitioner to the Bank of New Hanover were all enclosed in  col- 
lection letters similar to Exhibit "A," and it being further admitted that 
the proceeds of said collections cannot be identified or traced or separated 
from the other funds of the Bank of New Hanover, and could not have 
been at the time of its failure and the taking possession by the receiver, 
the court adjudges that the Bank of New Ranover is indebted to the peti- 
tioner in the sum admitted to be due, to wit, $5,788.32; that said sum 
is provable and shall be paid by the receiver pro rata with the other 
debts of the bank; that petitioner has no priority or right of preference. 
I t  appearing that the receiver has always admitted the amount of said* 
debt, and this proceeding is brought solely to establish a right of prefer- 

ence, i t  is adjudged that the cost thereof be taxed against peti- 
. (232) tioner. 
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Exhibit "A7' was as follows : 

COMMERCIAL AND FARMERS NATIONAL BANK, 
W. L. SMITH, Esg., Cashiew, BALTIMORE, 6 June, 1893. 

Wilmington, N. C .  
DEAR SIR:-Your favor of the 31st received, with inclosure. 

Credited, $1,026.25. 
Entered for collection ---------- 
I enclose for  collection ----_--_-- items as stated below. 

Respectfully, JOHN D. EARLY, Cashier. 
-. - 

Goldsboro $10.010 
------------------ 9.90 

Scotland Neck ---_---------- 69.97 
Wilson ..................... 17.99 

' --------------------- '28.91 
Tarboro ---------_---------- 34.80 
Goldsboro 16.25 

J.  D. Bellamy, Jr., for plain,tif. 
George Rountree and George Davis for Clef endant. 

BURWELL, J. We find no  error in  the ruling of his Honor, and hold 
that his judgment must be affirmed. I t  is sufficient, we think, to cite 
the case of Bank v. Dowd, 38 Fed., 172, where Judge Seymour has fully 
set put  the reasons and authorities that led him to the conclusion he 
reached in  a controversy about the assets of a n  insolvent National bank. 
Both because it is important that there shall be accord between the rules 
laid down by the Federal Court in  regard to the assets of insolvent 
National banks in the hands of receivers and those rules which are to 
govern the distribution of the assets of an insolvent State bank, and 
because the conclusions there reached are those to which we have 
come after a careful consideration of the authorities, we content (233) 
ourselves with referring to the elaborate opinion filed in  that 
case. Later decisions sustain what is there said. Xlater v. Nills, 18 
R. I., 352; Freiburg. v: Stoddard, 161 Penn., 258; Nonot~~clc Silk Co. v. 
Flanders, 87 Wis., 237. 

Affirmed. 

Cited: Packing Co. v. Davis, 118 N.  C., 554. 
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MERCHANTS NATIONAL BANK OF NEW PORK, APPELLANT, Y. JUKIUS 
DAVIS AKD J. A. LEAK, RECEIVERS. 

T.  W .  Strange for plaintip. 
George Rowtree and George Davis for defendant. 

BURWELI,, J. F o r  reasons stated i n  t h e  opinion i n  Bank v. Bank, ante, 
226, the judgment  i n  this cause is  

Affirmed. 

F. D. KOONCE v. J. J. PELLETIER ET AL. 

Action on Adminiistr~~tion, Bond-Breach-Summons, Alias and 
PZuries-Statute of Limitations. 

1. A failure to keep up the chain of summonses issued against a party by 
means of a n  alias and pluries summons is a discontinuance as  to such 
party;  and if a summons is served after a break in the chain i t  is a new 
action a s  to him, and the running of the statute of limitations is  not 
arrested untiI the issuance of the summons so served. 

2. Where administrators filed their final account on 23 August, 1883, and an 
action was begun on 5 March, 1888, against the administrator and 
sureties for a breach of the bond, and one of the sureties, A, was'not 
served with the original summons, and no succession of alias and plu~des 
summonses was kept up, and a summons issued in February, 1891, of 
which a pluries was served in March, 189Q: Held, that  the issuance of 
the latter summons was the commencement of a new action a s  to A. 

3. Where a complaint alleges as  the cause of action the breach of a bond, and 
the statute of limitations is pleaded, i t  is incumbent on the plaintiff to 
show that  the breach was within three years before the commencement 
of the action. 

4. A notice issued by a referee appointed to state an administrator's account, 
and served upon a surety on the administrator's bond to appear before 
him, no order having been made to make such surety a party, was not 
legal process effective to bring him into court or to arrest the running of 
the statute of limitations. 

(234) ACTION, tr ied a t  Fall Term, 1893, of ONSLOW, before Bryan, J., 
upon an agreed s tatement  of facts, of which those most mater ial  

a r e  stated i n  t h e  opinion of Associate Justice Clark. 

J. B. Batchelor f o ~  plaintiff. 
P. H.  Pelletier for defendant. 
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CLARE, J. The administrators filed their final account on 23 August, 
1883. An action was begun on 5 Xarch, 1888, against them and the 
sureties on their bond for the nonpayment of a judgment in favor of 
the plaintiff relator which had been obtained against their intestate. 
The summons was not served on the appellee, one of the sureties on the 
bond, nor was there a chain of alias and pluries summonses kept up 
against her. On 11 February, 1891, a summons was issued against her, 
and a succession of summonses was kept up until she was served, on 
15 March, 1892. The failure to keep up the chain of summonses was a 
discontinuance of the action as to her. Ethcridge v. Woodley, 83 
N. C., 11;  Pennimun v. Dunid ,  91 N. C., 431. This is, there- (235) 
fore, a new action as to her, or at  most a notice under section 
223 of The Code, which was begun on 11 February, 1891. I n  either 
case the statute ran till that date. Ruf t y  v. Claywell, 93 N.  C., 306. 
The complaint alleged a breach of the bond by a demand and a refusal 
to pay the debt. The defendant pleads the three-years statute of limita- 
tion. Code, sec. 155 (6).  Being pleaded, it was incumbent upon the 
plaintiff to show .that the breach of the bond was within less than three 
years before the institution of this action against the appellee. Hussey v. 
Kirkman, 95 N .  C., 63; Moore v. Garner, 101 N.  C., 374; Hobbs v. Bare- 
foot, 104 N., C., 224; Nunnery e. dver i t t ,  111 N.  C., 395. This was 
not done, and the surety is protected by the lapse of three years after 
demand and refusal. Norman v. Walker, 101 N .  C., 24; Woody v. 
Brooks, 102 N .  C., 334; Kennedy v. Cromi~ell ,  108 N.  C., 1 ;  Brawley v. 
Brawley, 109 N.  C., 524. I n  the original action against the adminis- 

@trators, in which this defendant was not served with summons, the 
referee nevertheless had a notice served upon her on 25 May, 1889, to 
appear at the hearing before him. She did not appear, and this notice 
to one not brought into court by legal process was of no effect. I t  is 
true the referee had power to make additional parties. Code, sec. 422 ; 
Perkins v. Berry, 103 N.  C., 131. But  this mas not an amendment 
making an additional party. It did not purport to be such. I t  was 
simply a notice served on one who &ad not been served with process to 
appear before the referee without any order to make her a party. But 
had it been otherwise, the making her a party on 25 May, 1889, would 
not affect the principle above laid down. I t  does not appear that the 
breach of the bond was within three years prior to that date. 

Affirmed. 

Cited: Parker v. Harden, 121 N. C., 58; House v. Armold, 122 
N. C., 221. 
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(236) 
ELLIOTT BROTHERS v. GEORGE W. SUGG ET AL. 

Commission Merchant's Contract-Penalty-Usury. 

1, A contract between a commission merchant and a planter, whereby the 
former agrees to lend the latter a sum of money, to draw eight per cent 
per annum, and the latter agrees to ship cotton in payment, the cotton 
to be sold by the lender at a commission of two and one-half per cent, is 
not usurious; the purpose of the contract being to promote the business 
of the lenders as cotton factors and not to evade the statutes against 
usury. 

2. A provision in such contract for the payment of a penalty for failure of 
the borrower to ship the cotton as agreed will not be adjudged usurious 
upon the face of the contract, bnt only upon proof aliunde of an intent to 
make the penalty a device for securing more than the legal rate of interest. 

ACTION to recover money due on a note and to foreclose a mortgage, 
heard before Brown, J., at Spring Term, 1894, of PITT, upon exceptions 
to a referee's report. 

The facts found by the referee were as follows: 
L( 1. That on the ---- day of --------------, 1885, the plaintiffs and 

the,defendant George W. Sugg entered into a contract for, the making 
of advances by the plaintiffs and the shipment of cotton by the defendant 
Sugg. That the purpose and intention of the plaintiffs in entering into 
said contract was the promotion of their business as cotton factors and 
commission merchants, and not to evade the usury laws of the State, or 
obtain a larger rate for use of money advanced than that fixed by law 
upon specific contract at 8 per cent. 0 

"2. That pursuant to said contract the plaintiffs, between 1 March, 
1885, and 12 April, 1886, advanced to the defendant George W. Sugg an 
amount in  money and merchandise which, together with the amount due 
a t  the date of the contract, aggregated the sum of $11,856.93. That the 

defendant shipped to the plaintiffs in  discharge thereof 275 bales 
(237) of cotton, the proceeds of which amounted to the sun. of 

$10,063.30. That the balance of interest on said transaction at  
8 per cent amounted to $360.73, leaving a balance due plaintiffs 12 April, 
1886, of $2,154.36, for which amount the defendant George W. Sugg 
executed his note to the plaintiffs. 

"3. That on 4 March, 1886, the plaintiffs and defendant G. W. Sugg 
entered into another contract, of similar import and for the same pur- 
pose as the one referred to in the next preceding paragraph. That pur- 
suant thereto the plaintiffs advanced to the said defendant money and 
merchandise aggregating the sum of $6,671.25 up to 7 February, 1887. 
The defendant Sugg, in discharge thereof, shipped to the plaintiffs 187 

162 



N. C.] SEPTEMBER TERM, 1894 

bales of cotton, the proceeds of which amounted to $6,943.58. That the 
interest on said amount advanced, together with the said note of 
$2,154.36 and interest thereon, amounted to the sum of $2,416.36, 
aggregates the sum of $9,087.61, and leaves a balance due the plaintiffs 
of the sum of $2,144.03, for which the said defendant executed to the 
plaintiffs his note on 7 February, 1887. 

"4. That on 28 March, 1887, and on 30 June, 1887, the plaintiffs and 
the defendant George W. Sugg entered into contract of similar import 
and for the same purpose as that referred to in  the next preceding para- 
graph. That pursuant thereto the plaintiffs advanced to the defendant 
G. W. Xugg, up to 14 February, 1888, in  money, an amount aggregating 
the sum of $4,508.86. The defendant George W. Sugg shipped to plain- 
tiffs in  discharge thereof 124 bales of cotton, the proceeds of which 
amounted to $4,924.11. That the interest on said amount advanced, 
together with the said note of $2,144.03 and interest, amount to the 
sum of $2,357.61, aggregates in all the sum of $6,866.47, leaving due 
the plaintiffs the sum of $1,942.36, for which amount the defendant 
George W. Sugg executed his note to the plaintiffs on 14 Feb- 
ruary, 1888, carrying interest at  rate of 8 per sent. 

"5. That on 11 April, 1888, the defendant George W. Sugg 
(238) 

and the plaintiffs entered into the contract filed with the evidence i n  this 
case, wherein the said defendant agreed to pay said note by shipment of 
cotton during said year, and that the plaintiffs agreed to indulge the 
payment of said note until 1 January, 1889, in  consideration of the 
shipment of said cotton and payment of a penalty of $1.50 per bale if 
the said defendant failed to ship said cotton in  pursuance of said 
contract. 

"5%. That by sundry payments made on said note the amount due 
thereon was reduced to $570.55, on 31 July, 1889. 

"6. That the defendant G. W. Sugg failed to  ship to the plaintiffs 
during the year 1888 the amount of cotton agreed to be shipped by said 
contract. 

"7. That on 31 January, 1889, the defendant G. W. Sugg executed to 
the plaintiffs his note for the sum of $648.55, within said amount in- 
cluded a charge of $68, claimed by the plaintiffs to be due them on 
account of the failure of the defendant G. W. Sugg to ship sixty-eight 
bales of cotton at  a forfeiture of $1.50 per bale, as provided in  the 
contract of date April, 1888-the said amount was reduced to $1 per 
bale by consent of the plaintiffs. 

"8. That this action was brought to recover payment of the said note, 
and the same was introduced in evidence upon the trial of the action; 
that the plaintiffs agree to waive claim for the said sum of $68, and 
requested the referee to enter said amount as a credit upon said note. 
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"9. That on ----------------, 1889, the plaintiffs paid to John W. 
Gordon insurance on account of property mortgaged to said defendant 
Sugg, which mortgage was deposited with the plaintiffs as collateral 
security, the sum of $10, and on 1 January, 1890, paid the further sum 
of $10. 

('10. That the said sum of $68 was charged by the plaintiffs, 
(239) and agreed to be paid by the defendant Sugg as a consideration 

for the indulgence of the payment of the said sum of $570.55 for 
one year. 

"11. That on 1 June, 1891, the defendant G. W. Sugg paid on said 
note the sum of $155.58." .. 

I find as conclusions of law- 
' 

"1. That the contract for the payment of the said sum of $68, in addi- 
tion to 8 per cent interest, for the indulgence of the payment of the 
said sum of $570.55 was usurious. 

"2. That the defendant G. W. Sugg is indebted to the plaintiffs in  the 
sum of $434.97, with interest thereon from 28 November, 1893, which 
amount shall be paid by the commissioner out of the proceeds of the 
sale of the lands of the defendant Owen Sylevant, to be made as directed 
by the judgment of this court rendered at Spring Term, 1892." 

The defendants filed various exceptions to the referee's findings of fact 
and conclusions of law, but his Honor rendered judgment as follows: 

'(This cause coming on to be heard a t  the above term of the court, 
Brown, Judge, presiding, upon exceptions filed by defendant G. W. Sugg 
to referee's report and judgment rendered, the court adopts and affirms 
the several findings of fact made by tho referee. The court further finds 
that on 14 February, 1888, the said Sugg executed to the plaintiffs his 
note for $1,942.36, secured by the Owen Sylevant mortgage and notes. 
That there was no charge for this sum exceeding 8 per cent for indul- 
gence and forbearance, and there was no penalty or charges for failure 
to ship cqtton included therein-said note was executed 14 February, 
1888, and was due and payable 14 December, 1888. 

"On 11 April, 1888, the defendant Sugg entered into a separate con- 
tract with plaintiffs to ship cotton, and providing that for failure to 
ship, the said defendant should pay $1.50 per bale for every bale he 
failed to ship. 

'(That on 31 January, 1889, said Sugg and plaintiffs had a settlement, 
and there was found to be due plaintiffs $648.55, for which Sugg 

(240) executed his note and the other note was canceled. Sixty-eight 
dollars was included in the new note as penalties for failure to 

ship cotton. This is the only penalty for failure to ship cotton that has 
been charged to said Sugg in any of his transactions with plaintiffs. 
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"It is admitted that the referee has not allowed the $68, and has 
deducted i t ;  also that referee has not allowed any interest on the said 
note of $648.55, and the said $68 and all credits have been taken from 
the principal thereof. 

"The judgment and report of referee, upon motion of the plaintiffs, 
is affirmed. 

('The plaintiffs are entitled to a decree and judgment against George 
W. Sugg for the amount due on the principal of said note, after deduct- 
ing the credits from said principal, as reported by the referee. Said 
sum will bear interest from the rendition of judgment as reported. 

"The plaintiffs are also entitled to a decree of foreclosure of the Owen 
Sylevant mortgage, in  default of the payment of the said judgment 
within ninety days." 

Defendant Sugg appealed to the Supreme Court. 
The contract referred to recited the loan of money to be advanced to 

the defendant from time to time, in consideration of the payment of 
interest at 8 per cent per annum, and the agreement of the defendant to 
ship cotton to the plaintiffs in payment of the sum due, the plaintiffs to 
receive a commission of 2% per cent upon the sale of the cotton. I t  
also provided for the payment by defendant of a penalty of $1.50 per 
bale in  case of default in the shipment of the cotton as agreed. 

George M.  L i d s a y  for defendants.  
N o  cotmsel contra. 

MACRAE, J. There were numerous exceptions to the report of the 
referee heard before his Honor below, who adopted and affirmed 
the several findings of fact, and found other and further facts as (241) 
a foundation of the judgment rendered, but there were no excep- 
tions to the findings of the judge. The simple entry is, "Defendant 
Sugg appealed to the Supreme Court," and the record is sent up without 
any assignment of errors as made by his Honor. The plaintiffs would 
be entitled to have the judgment afirmed. We may say, that upon 
the examination of the record and the exceptions before the referee, we 
find the principal contention to be that i t  was error to have found that 
the purpose and intention of the plaintiffs in entering into said contract 
was the prosecuting their business as cotton factors and commission 
merchants, and not to evade the usury laws of this State and obtain a 
larger rate for the use of money advanced than that fixed by law upon 
special contract at 8 per cent. And the ground of plaintiff's contention 
is that there was no testimony to support this finding. Upon examina- 
tion of the evidence sent up, we think there is evidence tending to estab- 
lish the truth of the finding of the purpose of the plaintiffs in making 
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the contracts in the contracts themselves, which set forth the objects in 
view. And the evidence tends to establish the second proposition that 
there was no intent to evade the usury laws, in  the fact that no usury 
was charged upon the advances made by plaintiffs to the defendant, 
unless it be that the provision in the written contract for the payment 
of a penalty for failure to ship the cotton which the defendant con- 
tracted to ship to plaintiffs had in itself the taint of usury. This point 
was incidentally before this Court in  Arriltgton v. Goodrich, 95  N .  C., 
462, but was not necessary to be decided. Reference was then made to 
Mathews v. Cole, 70 N .  Y., 239, where it is said that "Such an arrange- 
ment was not necessarily usurious to be so adjudged on the face of the 
contract, but the intent must be shown to secure a larger interest on the 

loan, and this a device resorted to to give i t  effect. I n  the absence 
(242) of any such evidence aliunde, the contract must be declared legal 

and valid." 
And in  Cockle v. FlacJz, 93 U. S., 344, the Court held that such pro- 

vision is not so conclusive that the court ought to have held, as matter 
of law, that i t  was usury. 

Affirmed. 

JOSIAH EXUM, ASSIGNEE OF FAIL BROS., v. BRYANT BAKER. 

Practice-Writ of As&tance, when Granted-Parties altd Privies- 
Title Cannot be Tried om Application for the Writ-Lien of Taxes 
Superior to Mortgage. 

1; The writ of assistance can be issued only against parties or persons in 
privity with parties who have been concluded by a decree, and yet refuse, 
after notice, to let purchaser at a judicial sale under such decree into 
possession. 

2. A question of title will not be tried on an application for the writ of 
assistance as against persons in possession claiming adversely and not 
bound by the decree. 

3. The lien of the tax on land is generally superior to the rights of mortgagor 
or mortgagee, and it is the duty of the mortgagee and of his assignee to 
see to the discharge of the tax liens as they fall due. 

PETITION for writ of assistance, heard before Brown, J., at February 
Term, 1894, of GREENE. 

The plaintiff was the purchaser of certain lands described in the com- 
plaint (filed in the original action for foreclosure, etc.). 

The defendant appealed from the judgment below. 

George M.  Lindsay for plaintif. 
J .  B. Batchelor and Swift  Galloway for defendant. 
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AVERY, J. I t  is found as a fact by the court below, upon peti- (243) 
tion for a writ of assistance and the answer thereto with exhibits, 
that the defendant Jasper Baker bought the tract of land in  controversy 
on 5 December, 1894, when sold for taxes due for the year 1886 by 
Sugg, tax collector, acting under the Law of 1891, chapter 391, and that 
on failure of the owner to redeem, he took title for said land from said 
tax collector on 6 December, 1893, "entered and acquired possession 
under the same, and has lived thereon ever since." The question of the 
surrender of possession by the defendant Bryant Baker, of his eviction, 
is no longer an open one. I t  appears as a fact that there was a change 
of possession from Bryant to Jasper Baker. How i t  was effected we do 
not know, and therefore the fact that Bqyant Baker has continued to live 
with the new occupant is not material, nor is i t  material what relation 
the two sustain to each other. 

The controversy hinges upon the question whether the defendant 
Jasper is in privity with the original mortgagees of Bryant Baker, Dail- 
Bros., or the assignee, the plaintiff Exum, or holds adversely to Exum. 

The lien of the tax on the land, if it be a lien a t  all, as against a person 
without notice, is generally superior to the right of either mortgagor or 
mortgagee. Wooten v. Bugg, 114 N.  C., 295. Hence i t  is ordinarily 
the duty of the mortgagee, certainly on the failure of the mortgagor to 
discharge such lien, to avail himself of the privilege given him by statute 
(The Code, see. 3100) and save his security. I f  the assignee of mort- 
gagee negligently suffered another to acquire a superior right by pur- 
chasing at a tax sale, he cannot complain of consequences which naturally 
followed. I f  the lien for tax was superior, Jasper Baker acquired, on 
the expiration of the time allowed for redemption and the execution of a 
deed by the tax collector, a better title, legal and equitable, than that of 
mortgagor or mortgagee. But whether Jasper Baker, under the cir- 
cumstances, acquired a better or a worse title, he, at  all events, obtained 
possession, and is not in privity with mortgagor, mortgagee or 
the assignee of the latter, since he was not a party to the original (244) 
foreclosure proceedings, nor does he claim through or under any 
such party. 

A writ of assistance is only granted (as was said in effect by the . Court in Knight v. Houghtalling, 94 N. C., 408) when land has been 
sold under a decree and the terre tenant, or.some one holding in privity 
with him, refuses to surrender possession. Jasper Baker, being a 
stranger to the original foreclosure proceeding, at  least claims, if he does 
not hold, by another and an adverse right. I t  does not appear that he 
acquired the possession from Bryant in  such manner as to subject him 
to the estoppel of the decree. I f ,  therefore, it be conceded that the tax 
assessed in 1886, after the execution of the mortgage deed in 1875, and 
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before the assignment to the plaintiff Exum as trustee for them and 
their creditors in 1888, was not, without direct notice to said trustee, a 
superior lien under the Act of 1891, chapter 391, to that of the mortgage 
or decree of foreclosure, the plaintiff would still have failed to establish 
clearly his right to a writ of assistance against a person who has acquired 
the possession and was not a party or in privity with any party to the 
suit for foreclosure. Enight v. Houghtalling, supra; Coor v. Smith, 
107 N. C., 430. 

I t  seems to be established by the weight of authority in  the courts of 
this country, first, that the writ of assistance can be issued only against 
parties or persons in privity with parties who have been concluded by a 
decree, and yet refused, after notice, to let purchasers at a judicial sale 
under such decree into possession. Terrell v. Allison, 21 Wall., 291; 
Howard v. Bond, 42 Miclz., 131; Howard v. R. R., 101 U. S., 849; and 
second, that a question of title will not be tried on an application for 

t h a t  writ (Boston v. Beatty, 28 N. J. Eq., 412) as against persons in 
possession, claiming adversely and not bound by the decree of sale. 
21  Am. Dec., 152, note. 

I t  is perhaps sufficient to determine that the writ of assistance 
(245) was erroneously issued in this case against a stranger to the 

judgment heretofore rendered in the cause in which it is issued. 
But looking solely to the construction of the Act of 1891, under which 
the sale for tax was made, and its effect upon the right of the parties, 
we must note a marked discrepancy in the facts in this case and in that 
of Moore v. Sugg, 114 N. C., 292. The mortgage was executed by 
Bryant Baker in 1875, and the tax which became due in  1886 constituted 
a lien superior to that of the mortgage. Wooten v. Sugg, supra. The 
assignee who took for the benefit of the assignors and creditors was in 
no better condition th'an Dail Bros., who were affected with notice of the 
tax falling due while the lien of the mortgage subsisted. I f  the plaintiff 
had notice, he did not rid himself of the effect of such notice or the duty 
of removing the incumbrance by obtaining a decree of foreclosure. The 
mortgagee was required to see to the discharge of the tax liens as they 
fell due, if the mortgagor should make default in  the payment, or 
submit to the consequences of his neglect to do so. He is presumed to 
have known that the tax for 1886 was not paid when he conveyed to the 
plaintiff as trustee in 1888,.and that it constituted a lien which it was 
competent for the Legislature to revive after it should become dormant. 
The plaintiff, as trustee, was affected with the same notice, because i t  
was his duty also to see, as i t  had been that of his assignor, that taxes 
due on the land were discharged, and he might, by reasonable inquiry, 
have ascertained that the mortgagor had failed to pay them. He not 
only failed, we must suppose, to make inquiry before, but after the sale 
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for taxes, and before the time for redemption had expired. As the con- 
troversy as to title is still to be settled, we deem i t  best for the parties 
that we should not only declare that i t  was error to grant the writ as 
prayed, but that we should pass upon the question which may still arise 
in another action. 

The prayer for the writ of assistance should have been denied. 
Error. 

Cited: Powell v. Sikes, 119 N.  C., 232; Wagon Co. v. Byrd, id., 464, 
467; Matthews v. Fry, 141 N.  C., 586; Clarke v. Aldridge, 162 N. C., 
328. 

MARTHA A. HARPER v. THEO. EDWARDS ET AL. 
(246) 

Description of Bebt in Mo~tgage-Registration-Notice-Statute of 
Limitations-Payment of ATote by Purchaser of Land from Mort- 
gagor. 

1. A reference in a mortgage to a note secured by it, without specifying its 
contents, is suficient to put subsequent purchasers upon inquiry and to 
charge them with notice. 

2. Registration of a mortgage on proper probate is notice to the world of the 
existence thereof, and of the nature and extent of the charge created by it. 

3. Where the purchaser of land from a mortgagor agreed to assume and pay 
off the mortgage debt, the mortgagor and mortgagee assenting thereto, he 
became a co-principal or agent of the mortgagor to pay the debt, and pay- 
ments by him arrested, at least as to the right to foreclose the mortgage, 
the running of the statute of limitations. (LeDuc v. Butler, 112 N. C., 
458, distinguished.) 

ACTION to foreclose a mortgage, heard on exceptions to the leport of 
a referee, before Boykin, J., August Term, 1894, of GREENE. 

There was judgment for the plaintiff, and the defendant appealed. 
The facts are sufficiently stated in the opinion of Associate Justice 
MacRae. 

J .  B. Batchelor for plaintif. 
George M. Lindsay for defendants. 

MACRAE, J. I t  was objected by the defendants that the mortgage was 
void for uncertainty in description of the debt intended to be secured 
thereby. The condition of the deed is, "Whereas, the parties of the first 
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part  have executed to the party of the second part a certain promissory 
note bearing even date with these presents, to be due and payable 

1 January, 1877, and for which this mortgage is made to secure: 
(247) Now, therefore, if the said parties of the first part shall pay, or 

cause to be paid, said note, and the interest thereon when it shall 
become due," etc., etc. The point, has never, to our knowledge, been 
passed upon in  this Court, and the authorities i n  other States are con- 
flicting. The general rule as laid down in  1 Jones Mort., see. 70, is. 
universally recognized : "Literal exactness in describing the indebtedness 
is not required; i t  is sufficient if the description be correct so far  as i t  
goes, and full enough to direct attention to the sources of correct and 
full information in  regard to it, and the language used is not liable to  
deceive or mislead as to the nature or amount of it." I t  .is upon the 
application of the last clause cited above that the diversity of decision 
has arisen. While a general description of the debt secured is conceded 
to be ordinarily sufficient, it has been sometimes held that the amount of 
an ascertained debt should be stated, and that the failure to 'state the 
amount of the note secured renders the mortgage invalid as against sub- 
sequent incumbrances; and this is what is contended for in the present 
case. The ground of the above construction is, that the failure to insert 
the amount of the note in  its description in  the mortgage leaves the 
matter in such uncertainty that there are large possibilities of fraud by 
the substitution of fictitious debts. The cases in  support of this view are 
collected in 1 Jones Mort., see. 344; 15 Am, and Eng. Enc., 755, note 
and Pingrey Mort., see. 464. By reference to the two text-books just 
cited it will be seen in  the same sections that each of the authors comes 
to the conclusion, upon all the authorities, that the view above contended 
for is not sustained by the weight of authority, and that under the 
general rule, "a reference in a mortgage to a note secured by it, without 
specifying its contents, is sufficient to put subsequent purchasers upon 
inquiry and to charge them with notice." And the authorities for this 
conclusion are also cited in  the works and at the pages above named. 

It is so often in business impracticable to state the exact amount 
(248) to be secured, as upon open accounts for future advances, and in 

many other instances which might be mentioned, where the 
facility for fraudulent substitution would be equal to that afforded in 
this instance, that we cannot hesitate to adopt the general rule as stated, 
and hold that the description under the maxim id certum est, etc., is 
sufficient to put subsequent purchasers on notice. 

I t  is well established i n  this State that registration of a mortgage on 
proper probate is notice to the world of the existence thereof and of the 
nature and extent of the charge created by it. Ijames v. Gaithey, 93 
N. C., 358. 
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While many exceptions were taken before the referee and not before 
the court, the only other point argued before us was that of the statute 
of limitations, the contention df defendant being that payments by J. E. 
Harper, the purchaser of the land from the mortgagor, would not pre- 
vent the statute from running in  favor of the defendant mortgagee and 
maker of the note. And for this proposition the case of LeDuc u. Butler, 
112 N. C., 458, is relied upon, i t  being insisted that the maker of the 
note and mortgage and the purchaser of the land were not debtors in  
the same class, there not being a community of interest between them. 
There was a reference by consent in  this action, and the referee finds, 
section 4, that there was notice to all parties of the conveyance of the 
mortgaged property to J. K. Harper, and the assumption by him of the 
payment of the balance due upon the mortgage debt, and this was 
assented to by defendants, '('the plaintiff retaining said note and mort- 
gage security." The action is brought to foreclose the mortgage and 
subject the land described therein to the payment of the debt. We are 
of opinion that the principles laid down in LeDuc v. Butler have no 
application to this case; that here J. K. Harper, by consent of all parties, 
undertook, either as a co-principal or as the agent of the mortgagor, to 
pay the debt, and that payments by him inured, at least as to the 
right to foreclose the mortgage, against the running of the statute. (249) 
Williams v. ITerr, 113 N.  C., 309. 

No error. 

Cited: Garrett v. Reeves, 125 N.  C., 540; Cole v. Boyd, 175 N. C., 558. 

W. A. DUNN, RECEIVER, V. A. I?. JOHNSON. 

Insolvent Corporation-Cashier-Trustee-Corporate Funds- 
Breach of Trust-Bill for an Accoz~fitifig. 

1. Where an agent is entrusted with money to be disbursed, his principal may 
sustain a bill in equity against him for an account of his agency; and 
under our present system of practice, in which legal and equitable relief 
may be demanded in the same action, a ca~hier of an insolvent bank may, 
in an action by the receiver to recover an alleged balance in his hands, 
be held to an accounting, an account being necessary to ascertain the 
amount of said balance, if any. 

2. In an action by the receiver against the former cashier of an insolvent 
banking association, the complaint alleges that defendant, in the course 
of his agency, received into his possession of the funds of the association 
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a certain amount, and that he accounted for and turned over to his suc- 
cessor a smaller amount, arid that demand has been made upon him for 
the balance, which he has failed to turn over to the receiver: Held, that 
the complaint states a cause of action in the nature of indebitatus 
assumpsit ,  in which it is not necessary to state the par t ida r  items con- 
stituting the debt. 

ACTION, heard on complaint and demurrer before Brow%, J., at Feb- 
ruary Term, 1894, of SAXPSON. 

The amended complaint was as follows: 
"1. That on 28 September, 1871, the plaintiffs, other than W. A. 

Dunn, receiver, and the Clinton Loan Association (incorporated), and 
the defendant A. F. Johnson, formed an association under the 

(250) name of the Clinton Loan Associati?n, under articles of agree- 
ment, a copy of which is hereto attached and made a part of this 

complaint. 
"2. That on or about 1 October, 1873, the defendant A. F. Johnson 

was elected cashier of said association under said articles of agreement, 
and entered upon the discharge of the duties of said office, and continu- 
ously thereafter exercised and discharged the duties of said office until 
28 May, when he resigned. 

"3. That by virtue of his said office of cashier said defendant came 
into the possession of all the moneys, notes, accounts, mortgages, books 
and property of said association. 

('4. That a t  or about the time of the resignation of said office by the 
defendant, said defendant turned over to his successor in office a part of 
the money and property that he took possession of by virtue of his said 
office of cashier, but he wrongfully failed and neglected to turn over and 
account for moneys and property of said association in  his possession, of 
the value of over $50,000, as plaintiffs are informed and believe, and 
converted the same to his own use. 

"5. That the value of the money and property so taken possession of 
by the defendant, during his term of office, was about $275,735.72, and 
the amount paid out by him and the total of the assets, nominal and 
otherwise, turned over to his successor was about $223,586.15. 

"6. That the sources of information of the plaintiffs are principally 
the books of said Clinton Loan Association, made and kept by the de- 
fendant during his said term of office, and said plaintiffs are unable to 
state from said books at what time and in what amounts the defendant 
misappropriated or lost the property of said association. 

"7. That the defendant fraudulently misappropriated the funds of 
said association during a long period of time, and in  his reports to the 
board of directors fraudulently concealed the real condition of the 
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business from them, and the deficit was never discovered till after (251) 
he ceased to be cashier. 

"8. That an account is necessary in order to ascertain the exact amount 
of the liability of the defendant to the plaintiffs. The taking of said 
account involves the examination of all the books and accounts kept by 
the defendant during his term of office, and the said liability cannot be 
ascertained without the taking of such account, which is a work of great 
magnitude and great labor. 

"9. That the plaintiffs are unable to make the several allegations in 
this their amended complaint more specific, and to require this to be 
done will be to deprive the   la in tiffs of the right and opportunity to 
prosecute their action and to call the defendant to an accounting. 

"10. That plaintiffs have demanded a settlement of said defendant, 
which has been refused. 

''11. That on or about 18 March, 1891, the plaintiff, the Clinton Loan 
Association (incorporated), was duly organized under an act of the 
General Assembly of North Carolina, and ratified on 14 February, 1891. 

''12. That on the ---- day of ------------, 1891, all the property, 
rights and credits of the said association formed on 28 September, 1871, 
were duly transferred and assigned to the   la in tiff corporation. 

"13. That on 22 December, 1891, in  an action pending in the Superior 
Court of Wake County, wherein Donald W. Bain, State Treasurer, and 
the State of North Carolina op the relation of Donald W. Bain, State 
Treasurer, are plaintiffs, and the Clinton Loan Association is defendant, 
the plaintiff W. A. Dunn was appointed receiver of said corporation and 
said association." . 

Wherefore, the plaintiffs demand judgment- 
1. For  an account and settlement of the defendant's receipts and dis- 

bursements and dealings a.s such cashier. 
2. For $52,149.57, or such other amounts as may be ascertained 

by said accounting. 
3. For such other and further relief as may be just and proper, 

(252) 

and for costs. 
The plaintiffs, for an amendment to their complaint, alleged- 
"1. That the defendant, while acting as such cashier, received from 

exchange, discounts, collections, premiums and bank dividends the 
amounts, and at the time set out in  the paper hereto attached, marked 
'A A,' and that he received upon the capital stock $47,860, a large part 
of which was turned over to him upon election as cashier, and the 
balance soon thereafter. 

"2. That at  the time of the resignation of the defendant there were 
outstanding certificates of deposit issued by said defendant to the amount 
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of $110,978.47, a list of which certificates is hereto attached, marked 
'B B,' which amount was received by the defendant as cashier. 

"3. That at  the time of the resignation of said defendant there were 
outstanding deposits, subject to check, amounting to $20,883.78, a list of 
which deposits is hereto attached, marked 'C 0,' which amount was 
received by the defendant as cashier. 

"4. That while acting as such cashier the defendant paid out, on 
account of dividends, general expenses and interest, the amounts, and at  
the time set out in  the account hereto attached, marked 'D D.' 

"5. That at  the time of the resignation of the defendant he delivered 
to his successor in office notes, secured by mortgage, amounting to 
$59,17831, and notes not secured amounting to $64,379.04 and about 
$9,000 in  cash, and said notes embrace all evidences of debt, solvent or 
otherwise, so turned over. 

"6. That at  the time of the resignation of the defendant he failed to 
turn over to his successor any book or paper showing his cash 

(253) account as cashier, and the plaintiffs, after diligent inquiry and 
investigation, have been unable to find such accounts, and said 

defendant kept no complete and accurate account of time deposits, and 
the plaintiffs are unable to state the balances due from year to year by 
the defendant, and at what times the f y d s  of the plaintiffs were misap- 
propriated by the defendant. The amount of outstanding certificates 
stated in  paragraph 2 has been ascertained from the certificates pre- 
sented by the holders thereof since said resignation, and not from the 
books. 

"Wherefore, the plaintiffs pray judgment as prayed for in their 
amended complaint." 

The defendant moved that the plaintiffs be required to make the 
allegations of their amended complaint more definite and certain, upon 
the ground that the same are so indefinite and uncertain that the de- 
fendant cannot be and is not advised thereby of the precise nature of 
the charges brought against him, and cannot intelligently defend the 
same. 

"1. That the complaint does not state what specific3 property came into 
the possession of the defendant, nor the value of the same, nor the times 
when the same came into his possession. That i t  does not state what 
amount of money came into his possession, nor the times when it so 
came into his possession. That i t  does not state what specific property, 
nor the value of the same, that defendant converted to his own use, nor 
when he converted the same; and that it does not state what amount of 
money defendant converted to his own use, nor the time when he con- 
verted the same, nor the manner of such conversion. 
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"2. That while the plaintiffs allege that the defendant, during a long 
period of time, fraudulently misappropriated the funds of said associa- 
tion, and in  his reports to the directors fraudulently concealed the real 
condition of the business from them, yet i t  does not state any 
specific act of fraud, or of fraudulent misappropriation, or any (254) 
facts going to show fraud. Nor does i t  state wherein or how he 
fraudulently concealed, by his reports, the real condition of the business 
from the directors, or state any facts going to show any fraudulent con- 
cealment in or by such reports, or that he ever made any such reports. 

"Defendant further moves that plaintiffs be required to furnish him 
a. bill of particulars showing separately the specific property and the 
specific moneys which they allege the defendant converted to his own 
use, and also the value of such property, the amount of such moneys, and 
the several and various times when the same was so converted by the 
defendant." 

The defendant moved that the plaintiff be required to make his 
amended complaint more definite and certain, upon the grounds- 

"1. That the plaintiff has filed an amended complaint and separate 
amendments to the same, and by reason of the fact that said amendments 
are not incorporated into the body of said amended complaint so as to 
constitute but one pleading, this defendant is at a loss and unable to 
answer the same intelligently, or to know to what allegations of the 
amended complaint amendments apply or how they are connected there- 
with. 

"2. That i t  does not allege any specific money or property converted 
by defendant to his own use, or any specific act or acts of conversion, or 
the time or times of such conversion. 

"3. That i t  does not allege any specific money or property fraudulently 
misappropriated by the defendant, or any specific act or acts of fraudu- 
lent misappropriation, or the time or times of such fraudulent misap- 
propriation. 

"4. That i t  does not state or allege any specific facts or circumstances 
tending to show any fraud or fraudulent misappropriation on the part 
of the defendant. 

"5. That while the amended complaint alleges in  one article a (255) 
wrongful conversion of moneys and property of said association, 
i t  yet alleges in  another article a fraudulent misappropriation of moneys 
and property, and does not state specifically what money or property 
was so wrongfully converted by defendant, nor what money or property 
was so fraudulently misappropriated by defendant. 

"6. That the schedules annexed to the amendments to the complaint 
are unintelligible. 
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"7. That the amended complaint and the amendments to same are so 
indefinite and uncertain in their allegations that this defendant cannot 
be advised as to the charge or charges brought against him, o r  how to 
make a sufficient or intelligent defense or answer to the same, and that 
he cannot, without serious prejudice, answer the same." 

His  Honor rendered the following judgment : 
"The defendant moved in  this cause before me in writing to require 

the plaintiffs to make their complaint more specific. 
"The plaintiffs contend that they are unable to make the complaint 

more specific, and that if i t  is required of them they will be compelled 
to suffer a nonsuit. 

"Defendant also demurs ore tenus to the complaint because i t  does not 
state a sufficient cause of action, upon the ground that an action or bill 
for an accounting will not lie against the defendant. 

"It is specifically alleged that the defendant fraudulently misappro- 
priated the funds of the said Clinton Loan Association during a long 
period of time, and in his reports to the directors fraudulently concealed 
the real condition of the business from them. 

"Amended complaint aIIeges that according to the constitution of the 
association, which is made a part of the complaint, the cashier shall 
receive and hold, subject to the board of directors, all moneys, notes and 
mortgages, bonds, policies of insurance, deeds and other valuables be- 

longing to the association. 
(256)  "It is contended that defendant is not liable to an accounting, 

because he held subject to the paramount authority of the di- 
rectors. I f  he disposed of the moneys and other property under such 
authority he may, in defense, show the orders of the board. 

"I am of opinion that an account should be taken, and that the com- 
plaint states a cause of action." 

Motion denied and demurrer overruled, and defendant appealed. 

Robert 0. Burton for plaintiff. 
George Rountree for defendant. 

MACRAE, J. The defendant was cashier of a joint-stock company, a 
copartnership doing a banking business. F'aison v. Stewart, 112 N. C., 
332 ; Bain ?;. Loan Association, ibid., 248 ; Hanstein v. Johnson, ibid., 
253. By its articles of agreement, styled "The Constitution of the 
Clinton Loan Association," the duties of defendant as cashier were 
defined: "The cashier shall receive and hold subject to the order of the 
board of directors, all moneys, notes, mortgages, bonds, policies of 
insurance, deeds and other valuables belonging to the association." And 
by a further provision, "The board of directors, or any three of them, 
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together with the cashier, shall constitute a finance committee, whose 
duty shall be to loan, invest and collect the moneys and other securities 
of the association, as defined in  the constitution and by-laws." 

I t  will appear from the above quotations that the cashier, while he 
may not have been invested alone with all the powers generally delegated 
to cashiers of banks, was the custodian of all the funds, securities and 
effects of the association, "subject to the order of the board of directors." 
He  occupied the relation of a fiduciary while a member of the copartner- 
ship; he was also its servant and agent. The reception of its effects 
constituted him not simply a debtor ; he had no separate authority 
to disburse, but was bound to pay over on request or order; and (257) 
i t  was also provided that he should give bond for the faithful per- 
formance of his duties. I t  was not a case of deposit, like a bank or its 
depositor, where the bank could mingle the funds with its own and use 
the same until drawn out, and i t  was in  no sense a loan, as in Beruey v. 
Devereux, 72 N.  C., 463. It was clearly akin to a pure trust. "The 
relation of trust between the bank and cashier gives equity jurisdiction 
to compel an  account for money misappropriated o r  other breach of 
trust." 1 Morse Banking, see. 17%. 

The gravamen of the charge here is that the defendant, as cashier, 
received into his possession all the moneys, notes, etc., of the association, 
and failed and neglected to account for a part of the same, but converted 
and fraudulently misapporpriated it. The necessity of an account is set 
out in  order that the true liability may be ascertained. 

We have been impressed with the very interesting and ingenious a r p -  
ment of the learned counsel for defendant, to the effect that the defend- 
ant was neither baliff, guardian, nor receiver, and that consequently the 
old and now obsolete action of account would not lie against him. With- 
out undertaking to decide whether this be so or not, we are entirely satis- 
fied that a bill i n  equity for an account would be sustained, for, "where 
an agent is entrusted with money to be disbursed, his principal may 
sustain a bill against him for an  account of his agency, and, in some 
instances, although no discovery is sought. Adams Eq., 321, note; 

' 

McCaslcill v. McBride, 17 N .  C., 265. And we think i t  clear that, under 
our present practice, i n  which legal and equitable relief may be de- 
manded and obtained in the one form of action, this defendant may be 
held to account, the action being to recover a balance alleged to be in the 
hands of defendant, and an account being necessary to ascertain the 
amount of said balance, if there be any. The old bill of discovery is 
dispensed with, but the law affords better facilities for reaching 
the desired end than was provided in the distinct equity system (258) 
once in  practice. Code, see. 579 et seg. Old forms have been 
done away with, but principles of substantial justice ever remain. 
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The association became incorporated; the corporation succeeded to its 
rights and liabilities, and becoming insolvent a receiver was appointed 
to take charge of and administer the assets. This action is not brought 
by a creditor, but i t  is the receiver who seeks through this means to 
secure the effects of the insolvent corporation for the benefit of all parties 
in  interest and have distribution according to law. The Code, sec. 668 
e& seq. His allegation is, in substance, that those assets have been wasted 
by the defendant who had them in charge. I f  the defendant failed to 
turn over the property entrusted to him, he might have been sued by the 
association or its successor, the corporation. While one copartner had 
no action a t  law against anothcr to recover the partnership property to 
which each had equal title, the equitable jurisdiction to compass a disso- 
lution of thc partnership and the administration of its effects has always 
existed. -1 Story Eq. Jur., see. 463; M a ~ v i n  v. Brooks, 94 N. Y., p. 81. 
This corporation having succeeded to the rights of the copartnership, is 
now in liquidation under our statute, and being under the control of the 
court, no one else can collect its assets but the receiver. Among its assets 
is this claim against the cashier of the copartnership association. I f  
said cashier has not fully accountehfor the property which came into 
his hands, the only remedy left i s  an action by the receiver against the 
cashier. I f  there were any ascertained balance in his hands there would 
bc no necessity for an account, but the plaintiff, a receiver, alleges that a 
long account is necessary to enable the court to ascertain the sum for 

which judgment should be rendered against the defendant. Section 
(259) 421 of The Code provides for a reference to state an account. I f  

upon the taking of such account before a referee it should be 
found that defcndant has had in his possession property of the associa- 
tion, and has not paid over the same to his successor, the opportunity is 
then offered the defendant to discharge himself of all liability by showing 
that such property has been disposed of by him by order of the directors, 
or has been dissipated in any way other than by his neglect or default. 

I t  is further contended by the defendant that the complaint as amended 
is too vague and uncertain to require an answer. We reiterate what has 
more than once been said, that The Code has by no means dispensed with 
that certainty and regularity in  pleading which is essential to every 
system adopted for the administration of justice. Rowland v. Windley, 
82 N. C., 131. And that now, as in  the old equity practice, "there should 
be such certainty in the averment of the title upon which the bill is 
found that the defendant may be distinctly informed of the nature of 
the case which he is called upon to meet" (Story Eq. Pl., sec. 241), that 
a charge of fraud in general terms is  insufficient, and that to open a 
settled account specific errors should be pointed out. But if we should 
rcject the eharge of fraudulent misappropriation of the funds of the 
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association, we still have the distinct allegation that defendant, in the 
course of his agency, received into his possession, of the funds of the 
association now represented by the receiver, a certain amount, and that 
he accounted for and turned over to his successor a less amount; that a 
demand has been made upon him for the balance which went into his 
hands, and that he has failed to pay over the same to the receiver. 

Here is the foundation for an action i n  the nature of an indebitatus 
assumpsit, upon an account stated, in which action i t  is not necessary 
to state the particular items constituting the debt. 1 Selwyn Nisi Prius, 
68. And The Code, as we have seen, provides the means for discovery 
and the statement of an account to ascertain the balance in  the 
hands of the defendant, if any there be. Marvin v. Brooks, supra. (260) 
Neither is there necessity in  equitable proceedings of this char- 
acter, if we look at i t  in  the light of a bill for discovery and account, to 
state with precision each item of the balance claimed, for in such case 
there would be no necessity for a discovery or an accounting. 

I t  may be proper, however, to remark that every material fact to 
which the plaintiff means to offer evidence ought to be distinctly stated 
i n  the premises, for otherwise he will not be permitted to offer or require 
any evidence of such fact. A general charge or statement, however, of 
the matter of fact is sufficient, and it is not necessary to charge minutely 
all the circumstances which may conduce to prove the general charge, for 
these circumstances are properly matters of evidence which need not be 
charged in  order to let them in as proofs. Story Eq. PI., see. 28. 

Affirmed. 

J. T. MEDLIN V. MARY BUFORD ET AL. 

Actioa to Foreclose Mortgage-Deed, Void and Voidable-Fraud in 
Factum-Fraud b y  Representation or Treaty. 

1. No rights can be based upon a deed that is uoid, whereas fair titles may 
be derived from a deed that is voidable only. 

2. A deed into which fraud enters in the factzcnz is absolutely void, whereas 
a deed that is obtained by fraudulent representation or concealment is 
~oidable and can be relieved against only in equity. 

3. Where one who could read was induced to sign a mortgage upon tge repre- 
sentation of another that it was not a mortgage, but "only a lien that 
could be done away with in thirty days," and the grantor did not require 
the instrument to be read, the fraud was not in the factzcm, but in the 
"representation or treaty." 
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4. In such case the mortgage is good in the hands of a mortgagee who ad- 
vanced money upon it to an agent of the mortgagor and had no notice of 
the fraud practiced upon the mortgagor. 

5. In such case the fact that the note which the mortgage purported to secure 
was not signed by the mortgagor does not prevent the foreclosure of the 
mortgage. 

6. Where parties for whom an attorney had invested money were requested 
by him to give a lien upon their property for $1,000, so that he could, in 
some way which he said would be safe for them, "put it out" and increase 
the income from the existing instrument, signed a mortgage without read- 
ing or having it read to them, acknowledged its execution before the clerk 
and entrusted it to the attorney, who obtained $1,000 on it from a lawyer 
and kept the proceeds for his own purpose: Held,  such parties, by their 
gross negligence and blind confidence, invested the attorney with all the 
indicia of agency to obtain money on faith of the mortgage and were 
bound by his acts, although they received no part of the money. 

(261) ACTION to foreclose a mortgage executed by the defendants to 
the f e m e  plaintiff Sallie Medlin, and tried upon certain issues 

submitted to the jury at  the June Term, 1893, of NEW HANOVER, before 
Connor, J. 

The following are the issues and the responses of the jury to the 
same : 

"1. Did the defendant Mary E. McGirt execute the note described in  
the complaint ? Answer : No. 

"2. Were the defendants induced to execute the mortgage by the false 
and fraudulent representations of John C. Davis? Answer: Yes. 

('3. Did the defendants, or any of them, receive any money a t  all 
from plaintiff's attorney Cutlar for the note and mortgage sued on? 
Answer : No. 

('4. Was John C. Davis the agent or attorney of the defendants? 
Answer : No. 

"5. Was the fraud practiced on defendants, if any was practiced by 
John C. Davis in procuring the execution of said deed, brought to the 
knowledge of the plaintiff or her attorney before she accepted the same? 
Answer : No." 

DuBrutz Cutlar, a witness for the plaintiffs, testified as follows : 
(262) "I drew the mortgage; the blanks in the printed form are filled 

in by me; John C. Davis had no connection with the preparation 
of i t ;  I knew very little of Mrs. McGirt ; John C. Davis came to my 
office representing himself as the attorney for Mrs. &Girt, wishing to 
borrow+$1,000; I had a mortgage signed by one R. H. Smith to Mrs. 
Medlin; I told Davis that he must find Smith, that I knew nothing of 
him; he said that he would fix i t ;  he came to my office about one or two 
days before the execution of the mortgage in controversy and paid the 
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R. H.  Smith mortgage. H e  asked me what I was going to do with the 
money. I told him that I would lend it out. I wrote my client a t  Mount 
Airy. Davis called again, and said that he wanted to borrow $1,000 for 
Mrs. McGirt. I agreed to let him have it upon the execution of the 
note and mortgage. H e  agreed to this. I prepared the note and mort- 
gage and gave them to him. He  brought them back signed. I paid him 
the $1,000 in gold which he had paid me in settlement of the R. H.  
Smith note. John C. Davis did not in any manner represent the plain- 
tiff. I represented her;  I was her attorney. I never heard or had 
brought to my knowledge anything wrong about the note and mortgage 
before paying the money. This paper, purporting to be the note in  con- 
troversy, was written by me. I have had experience in my profession 
in regard to handwriting. I have noticed that members of a family 
write alike. I had no communication with Mrs. McGirt before letting 
Davis have the money for her. I gave Davis the money after he had 
brought back the note and mortgage, signed and probated, after he 
delivered same to me." 

Cross-examinntion.-"This was the first transaction of a business 
character that I had with Davis. I had frequent transactions with him 
afterwards. The note of R. H. Smith was put into my hands in  July 
by Mr. R. H. Beery for Mrs. Nedlin. I had several notes and 
mortgages put into my hands by Mrs. Hancock, a sister of Mrs. (263) 
Medlin and daughter of Mrs. Grafflin. Five mortgages were put 
into my hands by g r s .  Hancock, Mrs. Grafflin and Mrs. Medlin in July. 
They were all for loans made by John C. Davis. I suspected that they 
were all forged, but did not know it. I examined the records for the - 

Robert H. Smith mortgage and discovered that there was no conveyance 
on the records for the lot to Robert H. Smith, and I did not know any 
such man. Davis assured me, however, that there was such a man ; that 
he had brought him down from Wilson with other workmen to assist in  
building the new Fifth Street Methodist Church, and that he, Smith, was 
then working in the country. The mortgage of Smith was canceled 
23 July, 1891, by me as attorney for Mrs. Medlin. I also examined the 
-records for the James L. Long mortgage for Mrs. Hancock. I could not 
find any such person or any conveyance on the records; i t  i s  canceled 
on the same day, 23 July. The mortgage of R. H. Smith was canceled 
19 August, 1891, the same day the mortgage in controversy was filed 
for registration. I found that the Long mortgage was executed in  the 
same way as the R. H. Smith mortgage, and suspected that it was 
forged and fictitious; there were no such persons. I thought that there 
was a resemblance between the signature to the R. H. Smith mortgage 
and the handwriting of John C. Davis. I told Davis that I could find 
no such person as the maker of the mortgage; that I was very unhappy 
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about it, as my clients also were. I had told Mr. Beery, the agent of 
my clients, that I could not find the parties to the mortgages or any 
evidence of the title i n  them. I learned, before this transaction, that 
Mr. Junius Davis had in  his hands mortgages to Mrs. Oakley of the 
same suspicious character as the Long and Smith mortgages. I do not 
think that he showed them to me. John 0. Davis paid me $1,000 i n  gold 
i n  settlement of the R. H. Smith mortgage. I do not know where he 

got the money. I did not threaten to prosecute him. Davis was 
(264) anxious to get this money. H e  paid me only the ordinary fee 

for drawing the papers and searching Mrs. McGirt's title. Davis, 
at  that time, stood as high as any man in  the community. I went to see 
Mrs. McGirt. I did not go a t  the time of the transaction to see whether 
she got the money or signed the note. I t  was several months after this 
before I heard that there was anything wrong. When I went to see Mrs. 
McGirt she said that she did not sign the note; she never signed anything 
but the mortgage; that Davis told her that i t  was a lien upon her 
house; that Davis told her about what she had said in  her answer. 
When Davis paid me the thousand dollars it was not with the under- 
standing that he was to borrow again; he said that he had friends 
who would help him. There was no connection between the payment of 
the R. H. Smith mortgage and the loan to Mrs. McGirt. There was a 
mortgage of George Hall among the five given me by Mr. Beery. I t  was 
paid under the same circumstances. I loaned i t  all out to Davis's friends, 
LeGwin Brothers and others. The Hall  mortgage was canceled 19 
August, 1891. I loaned in  a11 $10,000. I went to see Mrs. Girt just 
before I brought this suit. She said that she executed the mortgage 
supposing that it was a lien upon her house for $1,000 for the purpose 
of putting i t  with $2,000 that he already had i n  his hands for her 
children, and that he would pay her $25 per month." 

Thomas Evans, a witness for the plaintiff, testified as follows : "I have 
made the comparison of handwriting a study. Thirty years ago I took 
lessons in  counterfeit detection. I have given more than ordinary study 
to it. 1 have practiced i t  and think that I am an expert. The signature 
to the note is in the same handwriting as the signature on the mortgage, 
as to the name of Mary E. McGirt. They are very similar; one is in  a 
larger hand than the other. They are more similar than usual; the note 

is bhe larger." 
(265) The following evidence was submitted on the part of the 

plaintiff: 
The note and mortgage executed by Mary McGirt, Mary Buford and 

Elizabeth Buford to Sallie Medlin, dated 12 August, 1891, acknowledged 
and duly recorded. The mortgage was partly written and partly printed 
on pink paper. 
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Mrs. McGirt, one of the defendants, testified as follows: "I knew 
John C. Davis fifteen years. I am a member of the Fifth Street Meth- 
odist Church; have been for eleven years. John C. Davis was a member 
of the same. My husband's life was insured for $2,000 for my children 
and myself. H e  died August, 1890. I went to see Mr. Davis. He  ad- 
vised me to qualify as guardian. H e  said he would give the bond; he 
went on my bond. I let him put my money out a t  interest. This con- 
tinued for a year, when he came and said that he wanted to make a 
proposition; that he had the $2,000 out at .such good interest that if I 
would give a lien on my house for $1,000 he would put i t  out with 
the $2,000 and pay me $25 a month. The afternoon of that day or the 
morning of the next he came back. I would not take any steps until I 
consulted with my mother. I called my mother in. He  brought the 
paper (mortgage) ; my mother protested against any mortgage on the 
house. H e  said that it was no mortgage, that it was a perfectly safe 
transaction; that she: could do away with i t  in  thirty days; he did not 
read it. We signed the paper under the circumstances. H e  took the 
paper off and came back the next day with Colonel Taylor. Colonel 
Taylor presented the paper and asked us if i t  was our signature. We 
acknowledged it. I t  was never read to us until last year. I first saw 
the note last fall, after the suit was commenced. I never signed the 
note. I did not know, until several days after i t  was signed, that the 
paper I did sign was a mortgage. I heard that John C. Davis was 
involved about a week after I signed it. I went to see him. I told him 
what I had heard.') (The plaintiffs objected 40 the declarations 
of the defendant to John C. Davis, after the signing of the paper. (266) 
Objection overruled ; the court admitted it as corroborative evi- 
dence. The plaintiff excepted.) "1 told him that I was nearly crazy. 
I asked him where that paper was that he had me to sign the week 
before, concerning our house. IIe said that he would give it to me in a 
day or two." (The plaintiffs objected to the declarations of the defendant 
to John C. Davis after the signing of the paper. Overruled; admitted 
as corroborative; exception by plaintiff.) "He would never tell me 
where i t  was. I did not know that i t  waB in  Mr. Cutlar's hands for 
some months after. I went to Mr. Davis a good many times for the 
paper. I did not get i t  or learn where it was. I do not consider, in the 
case of that mortgage, that I had any attorney; i t  was an unsought-for 
thing. I never paid him any fees; he never asked for any. I remember 
the conversation with Mr. Cutlar. I first saw the note last fall when 
Mr. Cutlar brought it. Mr. Cutlar said that he had heard that I had 
hard feelings towards him. I told him that I had; that when he knew 
that John Davis was a fraud, he took the mortgage against me. .Mr .  
Cutlar said that he did not know that Davis was a fraud." 
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Cross-exami7~ation.-'(1 first knew Davis when he became superin- 
tendent of the Sunday school. I went to him about collecting the insur- 
ance money. H e  advised me to become guardian of my children. He  
and Mr. Summerell became my sureties; he had the money as surety. 
He  never came to my house until the mortgage transaction. I went to 
his office often. H e  said that he would advance $1,000 of his own money. 
H e  said that he had the $2,000 out. He  paid me $30 the latter part of 
November, 1890, as the interest on my $400. This was all he ever paid 
me. H e  said that he would make arrangements to pay me monthly. 
I did not know then what a lien was. I know now that a mortgage is a 
lien. H e  said that i t  was a transaction between us. We protested against 

doing anything to endanger our home. I lost confidence in  him 
(267) on the Monday following. I have a good education-a good 

common-school education. I expected Davis to hold the paper. 
Mr. Cutlar said he did not know at the time that he took the mortgage 
that Davis was a fraud. Davis never gave me any paper to show for 
the $2,000. Mr. Summerell, the surety, paid the $1,600, the children's 
money." 

Mrs. Mary Buford, one of the defendants, testified as follows: "I am 
one of the defendants. I signed the pink paper, the mortgage. I knew 
John C. Davis. I have known him by sight for several years. I knew 
him well after he became superintendent of the Fifth Street Sunday 
school. I am a member of Fifth Street Church. I had known him two 
years before I signed the mortgage. I was not in  the room the first time 
Davis came. My daughter told me the day that he came what he said. 
She said that he had proposed to take a deed for $1,000 to put with the 
$2,000 that he had. When he came again I was in the room. H e  said 
that he wanted to do us a favor; that we give a deed for $1,000 to be put 
with the $2,000 that he had. I said that I would not sign any mortgage 
to endanger our house. H e  said that the transaotion was a safe one; 
that it was not a mortgage. H e  was indignant. H e  had only one paper. 
No other paper was signed by my daughter. He came back the next day 
with Colonel Taylor and br%ught the mortgage or pink paper; no other. 
We acknowledged our signatures. I had several conversations with 
Davis afterwards. I told him that I wanted the paper back as he had 
promised; I did this repeatedly." (Plaintiff objects and excepts. De- 
fendants offer to show his declarations. Objected to; objection sustained. 
Exception by defendants.) '(1 signed the paper without reading it, be- 
cause I thought what he said was true." 

Cross-examination.-('1 thought that i t  was a lien; Davis said so. 
Mrs. McGirt told me there was a mortgage found among John C. Davis' 

papers to us securing the $1,000. I do not know why I did not 
(268) ask him to read the paper; I can read. Colonel Taylor asked me 
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if that was my signature. I was present when N r .  Cutlar came. 
H e  had the paper. H e  said that he did not know that John 6.  Davis 
was a fraud when he took the mortgage. I expected Colonel Taylor to 
give the paper to John C. Davis." 

Mrs. McGirt, one of the defendants, recalled: "John'C. Davis nor 
any one for him gave me any mortgage or security for the money. I 
never had any such paper." 

John D. Bellamy, Jr., a witness for the defendants, testified as fol- 
lows: "No mortgage was ever given to me or my father for Mrs. McGirt." 

Mr. DUB. Cutlar, a witness for the plaintiffs, was recalled and testi- 
fied as follows: "Davis gave me an  insurance policy on the house, pay- 
able to Mrs. &Girt and Mrs. Buford and assigned to Mrs. Medlin by 
the agent for $500, dated 1 September, 1890, expiring 1 September, 
1891 ; increased $200 26 August, 1891. It may have been left with me at 
the time or some days afterwards. I t  was brought by Davis." 

Mrs. McGirt, one of the defendants, was again recalled and testified 
as follows : "On Saturday after I signed the mortgage on Tuesday, Davis 
came and asked me to let him see my policy. He  said that my policy 
was not for enough. H e  proposed to increase it. H e  took the policy, 
and I never saw i t  again until now. I never authorized him to deliver 
i t  to Mr. Cutlar or Mrs. Medlin. I did not pay the premium for the 
increase. I believed him to be a truthful, honest man. H e  had money 
of mine in his hands t o  pay the insurance." 

Counsel for the plaintiff requested his Honor to charge as follows: 
"If the jury believe that J. C. Davis took the mortgage deed from Mr. 
Cutlar as attorney for Mrs. Medlin, under the circumstances testified to 
by Cutlar, and Davis brought back the deed properly signed and proved 
before the Clerk of the Superior Court of New Hanover County, that 
Mr. Cutlar had the right to infer that Davis was authorized to 
act for Mrs. McGirt, and if said Cutlar allowed said Davis to (269) 
have the money under the circumstances testified to, and Mrs. 
McGirt did not get a cent of it, Mrs. McGirt would be bound by Davis' 
acts." His  Honor refused the instruction, and plaintiff excepted. 

The case being given to the jury, they returned the verdict as herein- 
before stated. 

The plaintiff moved for a new trial on the following grounds: 
1. On the ground of improper admission of the declarations to John C. 

Davis of the defendants after the signing of the mortgage. 
2. That the verdict was palpably contrary to the weight of the testi- 

mony. 
3. For  failure to give instructions asked for. 
4. Misdirection and error in his Honor's charge to the jury. 
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His  Honor overruled the motion. The plaintiff then moved for a 
j u d , ~ e n t  on the verdict, contending that on the whole evidence, as testi- 
fied to by both the plaintiff and the defendants' witnesses, plaintiff was 
entitled to a judgment. His  Honor denied the motion, gave judgment 
for the defendant, and plaintiff appealed. 

J. D. Bellamy, Jr., for plaintiff. 
T.  W .  Strange for defendad. 

SHEPHERD, C. J .  The first question to be considered is, whether the 
mortgage executed by the defendants to the plaintiff is absolutely void 
by reason of fraud in the factum. I f  such be the oase, i t  would be imma- 
terial whether the plaintiff is an innocent party, since, the deed being a 
nullity, no rights could be asserted under it in  favor of any person 
whomsoever. I t  is this very serious consequence which influences courts 

to adhere strictly to the old and well-settled principle applicable 
(270) to cases of this character; and, tested by these, we have but little 

difficulty in reaching the conclusion that the fraud in  the present 
instance was in the representation or treaty, and not in the factum. A 
deed made by reason of this species of fraud is often said to be void; 
but it will be found, upon examination, that this term is indiscriminately 
used in  connection with any deed that may be avoided, either at law 
or in  equity. But, as is said in Somers v. Brewer, 2 Pick., 191, the dis- 
tinction between void and voidable deeds becomes highly important in 
its consequences to third persons, "because nothing can be founded upon 
a deed that is absolutely void, whereas from those which are only void- 
able fa i r  titles may flow." The distinction is clearly drawn in  McArthur 
v. Johnson, 61  N.  C., 317. I n  that case a person proposed to convey a 
tract of land in  trust, and his brother undertook to have the deed drawn, 
but, without the knowledge of the vendor, inserted therein a conveyance 
also of another tract in trust for himself, and upon presenting the deed 
for execution, in reply to a question by the vendor, said that it was "all 
right," whereupon the latter executed i t  without reading it or hearing i t  
read. I t  was held that the conveyance was valid at  law, there being no 
fraud in the factum. The Court, after giving the surreptitious substitu- 
tion of one deed for another, and the false reading of a deed, upon 
request, to a blind or illiterate person, as examples of fraud ia the 
facturn, then proceeds to speak of what is meant by fraud in the repre- 
sentation or treaty. "In all of the cases it will be seen that the party 
knowingb executes the very instrument which he intended, but is induced 
to do so by means of some fraud in the treaty, or some fraudulent repre- 
sentation or pretense. I n  this category is included the case of a man 
who can read the instrument which he signs, seals and delivers, but 
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refuses or neglects to do so. Such a man is bound by the deed a t  law, 
though a court of equity may give relief against it." The opinion quotes 
with approval the following language from 1 Shepherd's Touch- . 
stone, 56: "If the party that is to seal the deed can read himself, (271) 
and doth not, or, being an illiterate or blind man, doth not 
require to hear the deed read or the contents thereof declared, in  these 
cases, albeit the deed be contrary to his mind, yet% is good and unavoid- 
able a t  law; but equity may correct mistakes, fraud," etc. 

I n  3 Washburn Real Prop., 252, it is said: "But if the party can 
read, it is not open to him after executing i t  to insist that the terms of 
the deed were different from what he supposed them to be wheli he 
signed it. . . . S n d  one who executes a deed cannot avoid i t  on the 
ground of ignorance of its legal effect. The rule on the subject is thus 
stated: 'A deed cannot be avoided in a court of law except for fraud in 
its execution, or other fraud or imposition practiced upon the grantor in  
procuring his signature and seal-a fraud which goes to the question 
whether the deed ever had any legal existence.' The law does not reach 
the cases of deeds procured by wn3due influence over the grantor, if he be 
of legal capacity. The only relief in such cases is in  equity." 

Applying these principles to the facts of this case as related by the 
defendants, who testified in their own behalf, it would seem clear that 
the mortgage in  question is not void, but voidable only in  a court of 
equity. The defendant Mrs. McGirt stated that she had a good common- 
school education, and i t  appears that neither she nor the otier defendant 
read the deed or requested that it be read. They knew that the object 
of the deed was to raise $1,000, which was to be invested together with 
the $2,000, which, i t  appears, had already been invested by Davis. It is 
true that Davis deceived them that the deed was not a mortgage, and 
that they "could do away with it in  thirty days," but they admit that 
they knew they were executing a "lien" upon their house for $1,000, 
although they say they did not know i t  was the same as a mortgage. If 
they had read the deed they would have discovered that i t  mas a mort- 
gage to the plaintiff, securing $1,000, which she afterwards ad- 
vanced upon the faith of the mortgage, through her attorney, (272) 
Mr. Cutlar. These and other circumstances relied upon by the 
defendants were not sufficient, in  our opinion, to establish fraud in  the 
factum. Indeed, the case does not seem t a  have been tried upon this 
theory, as the issue itself appears to have been framed for the purpose 
of presenting the proper view of the tendency of the testimony, which 
is that the deed was procured by fraud in the representation or treaty. 
To hold otherwise would, it seems to us, be productive of the most alarm- 
ing results as to the security and stability of titles in the hands of inno- 
cent purchasers who have acted upon the faith of conveyances actually 
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executed by the owners, and, as in this case, openly and freely acknowl- 
edged before the proper authority to be their act and deed. 

T-he deed then being voidable only in  a court of equity, and the jury 
having found that neither the plaintiff nor her attorney had notice of the 
fraudulent conduct of Davis in procuring the execution of the same, it 
becomes necessary to determine whether the instruction asked by the 
plaintiff should not have been given. This instruction relates to the 
issue involving the agency of Davis in making the transaction with Mr. 
Cutlar, the plaintiff's attorney, and must be considered in connection 
with the facts admitted in the testimony of the defendants. Could the 
defendants, under these circumstances, be permitted to say that they 
were not bound by the acts of Davis? '(It is a general and just rule that 
when a loss has happened which must fall on one of two innocent per- 
sons. i t  shall be borne bv him who is the occasion of the loss. even without 
any positive fault committed by him, but more especially if there has 
been any carelessness on his part which caused or contributed to the 
misfortune. A man can scarcely be cheated out of his property, espe- 
cially of real estate, in such manner as to give an innocent purchaser a - 

right to hold according to-the principles which have been men- 
(273) tioned, without a degree of negligence on his part which should 

remove all ground of complaint. Suppose him to be prevailed 
upon by fraudulent representations to execute a deed without asking 
advice of friends or counsel: he has locus wenitenkim when he goes before " 
a magistrate to acknowledge it." Somars v. Brewer, supm. These 
general prin;iples are well sustained and illustrated by several decisions 
of this Court and the numerous authorities therein cited, and are appli- 
cable, we think, to the 'question under consideration. Railroad v. 
Kitchen, 91 N .  C., 39; Vass v. Riddick, 89 N .  C., 6 ;  Barnes v. Leu&, 
73 N. C., 138. According to the statements of the defendants, they 
intended to give a lien upon their property for $1,000. This money, i t  
must necessarily be inferred, was to be raised on the faith of the lien, 
and i t  wassto be submitted to Davis, who was ('to put i t  out" with the 
$2,000 he had already invested, so that the defendant could get $25 per 
month. The defendants, without reading the mortgage, executed the 
same, and it remained in the hands of Davis. Davis came the next day 
with the clerk of the court (Taylor), and the defendants acknowledged 
the due execution of the said mortgage, and it cannot be doubted that i t  
remained in the hands of Davis in pursuance of the arrangement agreed 
upon. As we have said, had they read the instrument they would have 
discovered that it was a mortgage to the plaintiff for the sum of $1,000 ; 
and, so fa r  as this case is concerned, i t  must be assumed that they were 
aware of its contents. At any rate, they admit that they knew that i t  
was a lien for that amount, and under these circumstances they per- 
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mitted the said Davis 4_0 take away the instrument obviously for the 
purpose of raising the money. I n  other words, by their gross negligence 
and blind confidence in Davis, they invested him with all the indicia of 
agency to obtain the money of the plaintiff upon the faith of this mort- 
gage, and, as between the plaintiff and these defendants, who are all 
innocent parties, it cannot be questioned as to who should bear 
the loss. We think the instruction should have been given, and (274) 
that because of its refusal there should be a new trial. 

Of course, if upon another trial i t  should appear that Mr. Cutlar had 
notice of facts sufficient to put him upon inquiry, the plaintiff would be 
affectedSby such notice and the defendants be entitled to relief. We 
have examined the authorities cited by the counsel for the defendants, 
and see nothing in them which seriously conflicts with the principles 
we have declared in this opinion. The fact that the note was not . 
executed by the defendants does not in  itself prevent a foreclosure of the 
mortgage. 1 Jones Mortgages, 353. 

New trial. 

Cited: Dixon v. Trust Co., post, 279; Medlin v. Buford, 117 N.  C., 
287; Cutler v. R. R., 128 N. 0.) 480, 481; Gwaltney v. Asmrance Co., 
132 N.  C., 928; Grifin v. Lumber Co., 140 N.  C., 519; Tarault v. Seip, 
158 N.  C., 378. 

, 

NANCY DIXON v. WILMINGTON SAVIKGS.AND T R U S T  COMPANY. 

Action to Declare Mortgage Void-Deed, Void and Voidable-Fraud 
in Factunt-Fraud in Representation or Treaty-Innocent Holder. 

Where, under the fraudulent representation of her agent, whom she trusted 
implicitly, a party esecuted to a third party a mortgage on her land, 
without reading it or requesting it to be read to her, and delivered it to 
the agent, who obtained the money thereon and kept the proceeds for his 
own purposes : H e l d ,  in an action to have the mortgage declared void, that 
the fraud being in the representation or treaty, and not in the facturn, 
the deed was not void, but only voidable in 8 court of equity, which will 
not grant relief against an innocent purchaser who has been induced to 
part with his money on the faith of a mortgage duly executed according 
to law. 

ACTION, heard on complaint. and demurrer at  the Fall Term, 1893, 
of NEW HANOVER, before Boykin, J. 

The plaintiff, complaining against the defendants, alleges: (275) 
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"1. That she is administratrix of the estate of R. E. L. Dixon, 
(deceased, having qualified as such on the ---- day of December, 1893. 

"2. That her intestate, R. E .  L. Dixon, was the owner of a certain 
note and deed of mortgage upon the following piece or parcel of real 
estate situated in the city of Wilmington and described as follows: . . . 

"3. That the said note and mortgage was for the sum of $300, executed 
o n  31 December, 1883, by the plaintiff Nancy Dixon to Thomas F. 
Bagley as trustee; and after $100 had been paid upon the same on 
1 July, 1884, by the said g a m y  Dixon, the plaintiff, the said note and 
mortgage were both assigned and transferred to the said R. E .  L. 
Dixon, the said intestate, by the said Thomas I?. Bagley, trustee, the 
consideration being $200 paid to the said Bagley by the said R. E .  L. 
Dixon on the same day that the said assignment or transfer of the said 
mortgage was made, to wit, 11 February, 1886; and on the same day 
and date a record of said assignment and tra,nsfer was entered upon 
the records of New Hanover, on the margin of the page on which said 
mortgage was recorded. And some time thereafter, to wit, 24 January, 
1887, the said R. E. L. Dixon wrote on the margin of the page of the,  
said records of New Hanover County an agreement not to foreclose 
,said mortgage until after the death of his mother, the said Nancy Dixon, 
this memorandum being a copy of an agreement written upon the mort- 
gage itself about the time the same was assigned to him by the said 
,Thomas F. Bagley, trpstee. 

"4. That subsequently to the date above mentioned, and subsequently 
to the death of the said R. E. L. Dixon, the said Thomas F. Bagley, 
without the consent of the said R. E. L. Dixon, or any one acting for 
him with authority so to act, and without any authority from the 
plaintiff Nancy Dixon, partially erased from the record of New Hanover 

the memorandum of the assignment made by him as aforesaid, 
(276) and, without any authority so to do, did, on 4 June, 1889, mark 

the said mortgage fully satisfied and cancel the same. And this 
act of the said Thomas F. Bagley, plaintiffs are advised, was null and 
void, and that the said note and mortgage remains and is now in full 
force and effect. 

"5. That some time thereafter, to wit, ---- March, 1890, there was 
placed upon the record in  the register of deeds' office in  New Hanover 
County a paper-writing purporting to be the deed of mortgage from the 
said Nancy Dixon to the Wilmington Savings and Trust Company for 
the sum of eight hundred ($800) dollars, bearing date ---- March, 
1890, which paper-writing this plaintiff Nancy Dixon declares to be 

-fraudulent and void. And she alleges as follows : That she never executed 
any note or deed of mortgage or other conveyance to the Wilmington 

;Savings and Trust Company; that about the latter part of the fall or 
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beginning of the winter of 1889, one John C. Davis, well known to her 
as  a prominent member of her church, a leader in the Sunday school of 
said church, to wit, the Fifth Street Methodist, and a prominent lawyer 
i n  the city of Wilmington, whom she had known from his boyhood, and 
who had been intimate i n  her family, approached her with the statement 
that he knew her to be a hard-working woman, and that he had been 
endeavoring for some time past to find a way in which he could be of serv- 
ice to her, and that he had at last found a way; that there was one R. M. 
Williams living in the city of Wilmington who wanted to borrow from 
him on bond and mortgage the sum of $800, and that he (Davis) intended 
to lend him the money, of which he had at that time all he desired, 
and that the interest from said loan he intended to give to the plaintiff 
Nancy Dixon, and he was also going to turn over the note and mortgage 
which the said Williams was to give him in order that Williams might 
think that she had loaned the money, but that as life was very 
uncertain, and in the event of her death no one would know that (277) 
he (Davis) and not she had made the loan, he desired her to 
give him a paper-writing setting forth the fact that the loan was made 
by him, and he was giving her the interest thereon. This she consented 
to do, and signed the same without reading the same, her eyesight being 
very defective, and having the most implicit confidence and reliance 
upon his honesty and integrity, and was induced thereby to sign the 
same without having it read to her. And she alleged that she signed 
the same in the presence of the said John C. Davis only, and that there 
was no witness to the same, but that immediately upon her signing it he 
took it from the table upon which i t  was lying and carried i t  away; and 
this, she asserts, is the only paper-writing of any nature or any kind 
that she signed or gave to any one on or about the period mentioned, or 
for  many years previous thereto; but she is informed and believes, and 
upon such information states, that the said deed of mortgage to the 
Wilmington Savings and Trust Company purporting to be signed by 
her is the paper-writing which was obtained from her by fraudulent acts 
of the said Davis; and she alleges and charges that if it be the same, 
that her signature to the same was obtained through fraudulent misrep- 
resentations and fraud, and that the paper-writing purporting to be a 
mortgage is absolutely without consideration, fraudulent and void. 

"6. Tha't for about six or eight months the said Davis did pay her 
about $5 a month, which he said was the interest given to him by 
Williams; and a short time after she signed the paper he also gave her 
a note and mortgage for $800, purporting to be signed by one R. M. 
Williams, but she was informed and advised, and upon said information 
states, that no such person as R. M. Williams ever existed, and his sig- 
nature to both the note and mortgage was forged by the said Davis; and 
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just after the arrest and imprisonment of the said Davis, when, for the 
first time, she learned that the Wilmington Savings and Trust 

(278) Company had a deed of mortgage upon her property, she made 
diligent inquiry, but could neither find that any such person as 

R. M. Williams lived or had any property in the city of Wilmington, 
and that he was not the owner of the property described in the dced of 
mortgage given to her by Davis, and which purported to have been 
signed by the said Williams." 

Wherefore, the plaintiff prays judgment: 
"1. That the said paper-writing above described, purporting to be a 

deed of mortgage from Nancy Dixon to the Wilmington Savings and 
Trust Company, be decreed to be null and void, and ordered to be 
canceled. 

"2. That if such paper-writing shodd be declared valid as a mortgage, 
that this court will decree i t  to be a second mortgage, subject to the 
payment of the amount remaining due and unpaid upon the note and 
mortgage described in this complaint as executed by Nancy Dixon, and 
Thomas F. Bagley, trustee, and by him assigned for value to plaintiff's 
intestate, R. E. L. Dixon. 

"3. That the Wilmington Savings and Trust Company be restrained 
from foreclosing their alleged mortgage until this suit is ended. 

"4. That a commissioner be appointed to sell the said property under 
the provisions of the said mortgage from Nancy Dixon to Thomas F. 
Bagley, and after paying to the plaintiff so much of the proceeds thereof 
as will satisfy and pay the balance due upon said mortgage to plaintiff's 
intestate, to pay over the residue to the plaintiff, the said Nancy Dixon. 

"5. And for the costs of the action." 
The defendant trust company demurred to the complaint of Nancy 

Dixon individually, which is stated in  the fifth and sixth articles of the 
complaint, for that i t  does not state facts sufficient to constitute a cause 

of action, in this: "That the facts therein stated do not const,itute 
(279) such fraud upon the plaintiff Nancy Dixon inducing her to sign 

the mortgage to the defendant as is liable against a bona fide 
purchaser for value without notice, and the complaint does not allege 
that the defendant The Wilmington Savings and Trust Company par- 
ticipated in  any fraudulent practice or had any notice of any such 
practices, or that it did not pay full value for such mortgage?' 

The demurrer was sustained, and plaintiff appealed. 

T. W.  Strarnge for plaimtiff. 
George iCountree for defendants. 

SHEPHEED, C. J. However much me may sympathize with the plain- 
tiff, who, like the defendants in  the case of Medlin v. Buford, ante, 260, 
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has been cheated and defrauded by reason of her perfect confidence in  
the rectitude and piety of John C, Davis, we are unable to see how we 
can grant her the relief prayed for. To do so would amount to the 
abrogation of some of the plainest principles of jurisprudence and so 
unsettle the law that but little confidence could hereafter be placed in 
those solemn assurances of title so necessary to the welfare and repose 
of society. The grave results of holding a deed, executed under the 
present circumstances, to be void and not voidable merely, are men- 
tioned in the case of Medlin v. Buford, sup.ra, in which will also be 
found an enunciation of the principles which apply to this appeal. 
There is no pretense here that the plaintiff did not intend to sign and 
deliver the instrument in question. She alleges that she consented to 
do so, and executed the same without reading or having.it read to her. 
I n  addition to the authorities cited in Medlin's case, supva, we will add 
the case of ~ c h o o l  Corn. v. Kesler, 67 N. C., 448, in  which it was held 
that if a grantor, although an illiterate man, executes a deed without 
demanding that i t  be read, or elects to waive a demand for the 
reading, the deed will take effect. See, also, 1 Devin Deeds, 225, (280) 
where it is said: "It is at  the peril of the party to whom the deed 
is made that the true effect and purport of the writing be declared, if 
required; but if the party who should deliver the deed doth not require 
it, he should be bound by the deed, although it be penned against his 
meaning." I t  being very clear, then, that the deed is not void by reason 
of fraud in  the factum, it must follow that i t  can only be avoided in 
equity, and for the reasons given in  M e d h ' s  case, that Court will never 
grant relief against an innocent party who has been induced to part  with 
his money on the faith of a mortgage duly executed according to law. 
By the gross negligence of the plaintiff she allowed herself to be imposed 
upon by the fraudulent representations of Davis, and executed a mort- 
gage directly to the defendant trust company. She delivered this mort- 
gage to Davis, and upon the faith of this deed, acting presumably as 
her agent, he obtained the money. This is one of those "hard cases" that 
are sometimes called "quicksands" of the law, but the improvidence of 
the few should not tempt the courts to depart from those well-settled 
principles upon which dep&d the safety and security of the many. The 
judgment sustaining the demurrer is 

Affirmed. 
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. H. L. HALL, ADMINISTRATOR OF D. M. McDONALD, v. THE CITY 
OF FAYETTEVILLE. 

Taxation-Non-residents-Situs-Fiduciary Funds-Remedy Against 
Illegal Tas. 

1. Though generally personal property is taxable at the domicile of the owner, 
the Legislature mag, in the absence af constitutional restrictions, subject 
bank stock, money or solvent credits to taxation either at  the domicile of 
the owner, the constructive situs, or at  the place where the property is 
actually situated. 

2. The charter of a town authorizing the taxation of the property of non- 
residents "doing business within the limits" of the town, "upon their 
respective avocations and business, stock in trade, solvent credits growing 
out of theif business located as above, jnst as though they were actual 
residents," does not subject to taxation money held b s  a non-resident 
administrator of a decedent who died in the town, although the adminis- 
trator has an office in the town. 

3. An injunction wyl not lie to restrain the collection of an invalid or 
excessive tax. To obtain relief, one must pay the tax and pursue the 
remedy given by section 84, chapter 137, Acts of 1887. 

MACRAE, J., did not sit on the hearing of this case. 

CONTROVERSY without action, heard before Bryan, J., a t  May Term, 
1894, of CUMBERLAND, upon facts agreed, as follows : . 

"1. That H. L. Hall is and was on 1 June, 1892, administrator of 
D. M. McDonald, and as such had in his hands $5,172 on 1 June, 1892, 
the same being deposited in the.Bank of Fayetteville, Fayetteville, N. C. 

"2. That H. L. Hall is and was on 1 June, 1892, a resident of Black 
River Township, and held and now holds the office of Register of Deeds 
of Cumberland County, with office at  Fayetteville, N. C., and a@ such 
register of deeds spends a large part of his time in Fayetteville. 

"3. That D. 31. McDonald resided and died in Fayetteville, 
(282) and his family have since his death resided there. 

"4. That H. L. Hall, administrator, listed the said. $5,172 for 
taxation, for State and county purposes only, in Black River Township, 
and the list-taker for Fayetteville put the tame on the tax books for 
Fayetteville for municipal taxation. 

"5. That S. W. Tillinghast is tax collector for Fayetteville, and also 
for the city of Fayetteville, and as colledor for Fayetteville has levied 
on the funds of the said H. L. Hall, administrator, to the amount of 
$51.72, the same being tax claimed by Fayetteville for the year 1892, at  
the rate of i per cent on the said sum of $5,172. 

"6. That as a part of this 'case agreed,hll private acts of the General 
Assembly in any way affecting 'Fayetteville,' or 'The City of Fayette- 
ville,' are hereby made a part  of said case. 
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as above, just as though they were actual residents." The statute can- 
not be construed as applying to money held by the defendant in the 
capacity of the administrator of the decedent McDonald, either because 

he was at  the time of his death a resident of the city of Fayette- 
(284) ville, or because as register of deeds the defendant had an office 

in  the city. Money held by him in  his fiduciary capacity was 
not within the meaning and intent of the law subjecting his own prop- 
erty, even if we concede that the language of the act is broad enough to 
include money held by him in his individual right. 

It was admitted by counsel for the plaintiff that the plaintiff was not 
entitled to a restraining order, but must pursue the remedy prescribed 
by statute. R. R. v. Ilez'dkdle, 109 N.  C., 494; Laws 1887, ch. 137, 
sec. 84. We have, however, passed upon the question discussed by 
counsel because i t  seemed to be important that it should be settled. The 
plaintiff may still pay the tax and pursue his remedy before a justice of 
the peace, if he has not already paid it. 

There is no error. 

Cited: Armstrong v. Stedman; 130 N.  C., 221. 

THOMAS SCARLElT v. JAMES NORWOOD. 

Action by Father for Damages for Seduction of Daugl~er-Loss of 
Services. 

A father, being entitled to the services of his minor daughter, and it being 
incumbent on him to pay the expenses attendant upon her illness and 
death, has a right of action against her seducer for the loss of such 
services, etc., and the jury may add punitory damages for the injury to his 
affections and the destruction of his household. 

ACTIOX heard before Bynum, J., upon complaint and demurrer, at  
August Term, 1894, of ORANGE, sounding in damages for loss of services 

of the infant daughter of the plaintiff, and for damages by reason 
(285) of the criminal connection, seduction, enticing, debauching and 

degrading said daughter, thereby damaging said plaintiff, and for 
pedical care, nursing and attendance upon said daughter during her 
illness, as well as for the services rendered the said Norwood by said 
daughter. 

The demurrer was sustained, and plaintiff appealed. 

John W .  Graham for defendant. 
No counsel conha. 
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SCARLETT V.  ORW WOOD. 

.' CLARK, J. This was an action brought by the father, alleging seduc- 
tion of his infant daughter, loss of her services, expenses of her illness, 
her death, injury in  his affections, etc. I t  i s  the common-law action of 
seduction, and we know of no statute depriving the father of his remedy 
in  such cases. I f  an action oncfacts can be maintained for wrongful act 
causing death, under the provisiol~s of The Code, see. 1498, i t  could be 
brought only by the personal representative, as is rightly contended by 
defendant's counsel. But the plaintiff is entitled to any relief to which 
the facts stated in  his complaint (if proven) entitle him. Patrick v. 
R. R., 93 X. C., 422; MciVeill v. Hodges, 105 N. C., 52; Clark's Code 
(2 Ed.), pp. 150, 151. Here the allegation of death caused by wrong- 
ful act of defendant is only a circumstance in aggravation of damages 
in  the action for seduction. Hood v. Xudderth, 111 N: C., 215, relied 
on by defendant, has no application. That case held that when the 
woman seduced is of age, there being no loss of services to the father, 
the only cause of action in  such case is the tort, the fraud and deceit 
causing injury to her person and good name. It held that the woman 
herself can in such case maintain the action, being the party injured. 
But here, the girl being a minor, the father was entitled to her services; 
i t  was incumbent upon hiin to pay the expenses attendant upon 
her illness, and the jury, upon common law and immemorial (286) 
precedent, might add punitory damages for the wrong done him in 
his affections and the destruction of his household. H e  is the party in  
interest, and can maintain the action under The Code, section 177, and, 
i t  has been ruled, could have the defendant held in  arrest and bail. 
Hoover v. Palmer, 80 N.  C., 315. 

Whether, when an action for seduction of a minor is brought by the 
parent, another action can be brought by the girl herself for the injury 
to her person, suing by next friend, as in Smz"th v. Richards, 29 Conn., 
232, or after her arrival of age, is an interesting question not before us. 
It is settled that this can be done when an infant has been injured by 
the negligence of another. Bottoms v. R. R., 114 N. C., 699, 708. I t  is 
such action, if i t  can be brought by the minor, as would die with her 
person, under The Code, see. 1491 (2) ; Harmah v. R. R., 87 N. C., 351. 
That section does not apply to this action brought by the father, which 
is not for the injury to the person and good name of the daughter, but 
for loss of services, expenses incurred by him and injury in his affections. 
Hence, it does not @bate at  her death. WiMon v. Webster, 32 E.  C. L., 
491; Ingrarn v. Miller, 47 Barb. ( N .  Y.), 47. I n  overruling the 
demurrer there was 

Error. 

197 



I N  T H E  SUPREME COURT [I15 

SHEPHERD, C. J. (concurring). I concur i n  the conclusion that the 
father can maintain the action for loss of services, etc., but I do not 
concur i n  the reasoning of the opinion, and especially in that part which 
approves the doctrine laid down in  HoocF,v: Sudderth, that a woman can 
maintain a n  action for her own seduction. Volenti non fit injuria. 

BURWELL, J. I concur in the opinion of the Chief Justice. 

Cded: Abbott w. Bancock, 123 N.  C., 102; Willeford v. Bailey, 132 
N .  C., 404; Snider a. Newall, id., 616, 624, 625; Bolick v. R. R., 138 
N. C., 372; Howell u. Howell, 162 N. C., 287; TiZlntson v. Currin, 176 
N. C., 482. 

(2817> 
W. J. RODDEY v. J. N. TALBOT. 

Action on Note-Colatract-Cowideratio~Payment of Premium on 
Life Insurance Poticy. 

1. A father gave a note for the first premium on a life insurance policy, taken 
out by his son, in consideration that the policy should be made payable 
to him and his heirs. The policy, when issued, was made payable to him, 
and after his death to the son, and he made no objection until after the 
maturity of the note: Ii-el&. that the failure of the maker of the note to 
give notice of his objection to the form of the policy within a reasonable 
time after acquiring knowledge of its precise terms was a waiver of his 
right to objcct to it. 

2. The benefit of the policy for the year, with the privilege of continuing it in 
force for  the lifetime of the father, constituted a partial consideration 
for the note given by him. 

3. The fact that the note was given to an individual instead of to the company 
which issued the policy is immaterial. 

MACRAE, J., did not sit on the hearing of this case. 

ACTION, tried before Bryan, J., and a jury, at  May Term, 1894, of 
CUMBERLAND. The issues and responses were as follows: 

"Did the defendant J. N. Talbot, on 18 December, 1890, execute a 
note to W. J. Roddey for $91.65, payable on 1 October, 15912 Answer: 
'Yes.' 

"2. Was there a total failure of consideration of the note made by 
J. N. Talbot to W. J. Roddey? Answer: 'Yes.) " 

This action was instituted in a justice's court upon a note for $97.65, 
executed by the defendant to the plaintiff, dated 18 December, 1890, and 
payable 1 October, 1891. The plaintiff pleaded the general issue and 
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total failure of consideration. There was an appeal to the Superior 
' Court. The plaintiff proved the loss of the note and its execution. 

Mr. H. F. Adicks, witness for the plaintiff, testified: "I drew (288) 
the note for $97.65, dated 18 December, 1890, and due 1 October, 
1891, a t  the Bank of Fayetteville, signed by the defendant and payable 
to the plaintiff. I was selling life insurance. Mr. Roddey was a banker 
and the agent of the Equitable Life Insurance Company. The note was 
given for money to be advanced by Mr. Roddey for premium on policy 
on the life of the defendant's son. His son was a minor. Mr. Roddey 
lived in  South Carolina. Roddey advanced the money to the Equitable 
Company. H e  advanced $93; $97.65 included the interest. I turned 
over to the assured a receipt for the money. The policy is the receipt. 
I also signed a receipt for Mr. Talbot for the note in  suit, the considera- 
tion, etc. The note was for $97.65. Mr. Talbot did not ask Mr. Roddey 
to advance anything. I approached the defendant, made a proposition 
and he accepted. I t  was : that as his son was not of age, if the defendant 
would give a note Mr. Rpddey would carry i t  until 1 October, interest . 
added in. The Equitable required the premiums to be paid in cash." 
The plaintiff &sked the witness whether the proposition in question was 
reduced to writing, and if there was any other proposition that was not 
reduced to writing. The witness answered that all propositions were in 
writing. The witness further- testified that the defendant agreed to sign 
the note with the understanding that the young man, his son, was to pay 
him in  labor-that he was working for him. Ha then objected that his  
son might run off and leave him before the year was out, and requested 
that we should make him the beneficiary. The witness further said, 
upon cross-examination, that he did not propose to credit $20 upon the 
note upon the defendant paying him $5. The defendant asked the 
witness how much he was to get out of the $97.65. The plaintiff objected. 
Objection overruled, and plaintiff excepted. 

The witness answered: "I was working for wages, and i t  made no 
difference whether the note was paid or not. Mr. Wiley Malloy 
was with me at the time of this transaction in 1890. I employed (289) 
Mr. Malloy in  1890 for about thirty days. I was working for a 
salary in 1890. The policy was issued on 10 January, 1891. The policy 
was under contract of 1890." The policy, a copy of which is hereto 
annexed and made a part of this case, was introduced by the defendant 
and read. "I live in South Carolina." 

The defendant John N. Talbot, a witness for himself, testified : "Adicks 
wanted my son Greeley to give security on that note. Greeley said if he 
had to give security he would have no policy. H e  was under age. 
Adicks said he was sorry that he (Adicks) did not get note. I said that 
~t was not my fault. I said: 'Mr. Adicks, there is only one way in 
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which I will take the insurance policy. I f  the policy is made to me and 
my heirs I will give note.' I asked Mr. Malloy if this was not the proper ' 

way. H e  said that it was. I t  was upon that condition that I gave the 
note. I have never received the policy. I never saw it. After I gave 
the note he said if I would give him $5 he would give me credit for $20 ; 
that he was hard-up. I refused. H e  never gave me anything for the 
note. On 1 September I will be seventy-four years old. I anz a farmer." 

Cross-examined, he said: "Greeley is now twenty-one or twenty-two 
years old. He  has lived with me always. My son told me when he 
received the policy that he had received it. I can't tell when I first saw 
the policy. It may have been a week after he received it. The policy was 
sent to my son. I did not see the policy a great number of times. I 
made objection to Adicks, after the maturity of the note, for the first 
time, that the policy was not made payable according to the understand- 
ing. Mr. Haigh notified me that he had the note at  the bank for collec- 
tion. A short time after that I saw Adicks at  the Hotel LaFayette. I 

told him I would pay if he would give me a policy such as I bar- 
(290) gained for. The first time I saw Adikks, when I gave the note, 

was in  January or February, and I gave the notk when I saw 
him in the lane. At the time that I gave the note he did not have the 
policy.'' The witness stated that he had not made any objection to 
Adicks until he saw him at the hotel, after the maturity of the note. 
Adicks said that he could not change the policy. The witness further 
said that he had not written to the company or its agent about the 
policy. 

Peter N. Talbot, a witness for the defendant, testified: "I am a son 
of defendant. The next day, I think, I saw my father. H e  said he 
insured Greeley's life, payable to the defendant and his heirs." 

S. P. Talbot, a witness for the defendant, testified: "I am a son of the 
defendant, and know Adicks. My father told me that he had insured 
Greeley's life for the benefit of himself and his heirs." 

The defendant rested. 
The plaintiff introduced W. B. Malloy, who testified: "I was present 

when the note was executed. Adicks was soliciting Greeley for insur- 
ance. H e  asked Talbot, the defendant, to sign the note. H e  said he 
would not do this unless he had some insurance. He  asked me to bear 
witness that he requested the policy to be made payable to him. H e  
said that his son was under age; that unless the policy was madk pay- 
able to him he would not sign the note. That was for the first premium. 
That is the only note that he signed or agreed to pay, and all that he 
agreed to pay. I was present all the time, but did not hear anything 
about heirs. I knew nothing about getting a credit for $i0 for the pay- 
ment of $5. I was present when Horace Greeley signed the application. 
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~ o n ' t ' k n o v  whether the old man signed. He  was present when Horace 
Greeley signed." 

Upon cross-examination, he said: "I was employed by Adicks to look 
up people. There is a little unsettled business between us. Greeley got 
out of the buggy. The note and application were written in the road, 
on back of buggy." 

The defendant introduced Horace Greeley Talbot, who testi- 
fied: "I signed the application on 18 December, 1890. N y  father (291) 
was not present. I told Adicks that if he would not take my 
note I did not want the policy. My father said if he would have the 
policy made payable to him and his heirs, executors, etc., he would give 
a note. The policy was not made as he wished it. When the policy was 
received my father said he had nothing to do with it. Adicks said at 
another time if father would give him $5 he would give him a credit of 
$20." 

On cross-examination he said: "My father did not' sign the applica- 
tion. The policy was sent to me in  January or February, shortly after 
its date. Adicks delivered the policy to me in person. My father did 
not think that i t  was for him. The reason my father would not accept 
i t  was because i t  was not made payable to him, his heirs, etc. That was 
one reason. H e  told me to keep it. Adicks told me that was my policy.'' 

The plaintiff resumed: "H. F. Adicks said the note was made in the 
road near Talbot's house. Application same time and place." 

The plaintiff asked the witness what premiums the defendant agreed 
to pay, and what premiums the young man. The defendant objected. 
The objection was sustained, and the plaintiff excepted. The plaintiff 
stated that he expected to prove by the witness that the first premium 
represented by the note was the only premium that the defendant was to 
pay, and that the son was to pay all the other premiums. 

The witness further said: "I am not indebted to Malloy, except that he 
has an  interest in a note that I hold for $25 or $30." 

The plaintiff, in apt time, requested the court to charge the jury, 
among other things : 

"2. That it was incumbent on the defendant at  once to notify the com- 
pany or its agents that he objected to the policy. 

"3. That upon the defendant's own testimony he did not object to the 
policy until after the maturity of the note, and that he must 
therefore be deemed to have waived the form of the policy as (292) 
to the party to whom it was payable. 
"4. That upon its face the policy of insurance which was introduced 

by the defendant was a valid policy, and that by its terms, if the assured 
Horace Greeley Talbot had died during the life of the policy-that is, 
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thc first ycar of the policy and up to this t i m e t h e  amount of the policy 
would be payable to the defendant and he could have recovered it. 

"5. That this policy was a valid consideration for the note of the 
defendant. 

"12. That if the jury shall believe that the payee of the note has 
advanced the amount of the premium to the company for the policy, 
this is a sufficient consideration for the note, without regard to the fact 
that the policy was made payable to the father, and after his death to 
the son and his executors and administrators, etc. 

I3is Honor refused to give the instructions, and charged the jury as  
follows : 

"If the jury believe from tho evidence that the defendant gave his 
note for $97.65 to the plaintiff, with the agreement and understanding 
that he was to receive a policy payable to him and his heirs, and that 
such policy was not delivered to him, that the policy as made was de- 
livered to his son and not accepted by the defendant, then you wilI 
answer the second issue 'Yes.' " The plaintiff excepted. 

The court charged the jury: "That if they believed that defendant 
gave his note to the plaintiff because his son was not of age, and that a 
policy was made and delivered as agreed upon, then you will answer the 
second issue 'No.' " The plaintiff excepted. 

The jury found the verdict on the first issue i n  favor of the 
(293) plaintiff, by consent, and the second issue in the affirmative. 

Judgment for the defendant, and appeal by the plaintiff. 

J.  W.  Hinsdale and' Samuel H. MacBa,e for plaintif. 
George M .  Rose and: Thos. H.  8utto.n f o ~  defendant. 

AVERY, J. The benefit of the policy for the year, with the privilege 
of continuing it in force for the defendant's lifetime, constituted a 
-partial consideration for the note. The acceptance of this benefit until 
the maturity of the note, with full notice of the modification of the 
original agreement, was a waiver of objection to the policy in  the form 
in  which it was issued. To lend our sanction to the contention of the 
defendant would give him all of the advantage of a beneficiary under 
thc policy held by the assured for him, even though his purpose may 
have been, by apparent acquiescence, to place himself in  a position to 
recover in case of the death of the assured, while he entertained the 
purpose during the interval to repudiate the contract in case his son 
should survive the maturity of the note. I f  defendant's conduct did not 
estop him, i t  was at  least a waiver of the right to object when he failed 
to give notice of such objection within a reasonable time after acquiring 
knowledge of the precise terms of the policy delivered to the assured. 
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That the note was given to the agent as an individual, instead of to the 
company, does not affect the principle. I f  the plaintiff's money paid for 
the benefit that he silently accepted, i t  was not less a fraud to repudiate 
i t  than one payable to the insurer. The delivery to the assured was 
sufficient, and the failure to object must be construed as an acceptance 
of its benefits. There was error in the charge given and in  the refusal of 
instruction asked, for which a new trial must be granted. 

New trial. 

Cited: Annuity Co. v. Costner, 149 N. C., 298. 

J. k. MONGER, ADMINISTRATOR, V. J. M. KELLY ET AL. 

Appeal-Record-Errors not Apparent on the Record-Sale of Land for 
Assets-Xuficiency of Petition. 

1. Where the record on appeal shows that a complaint was amended, and it is 
suggested by counsel in this Court that the amendment was made without 
his knowledge and that no order for it appears in the record, it will be 
presumed that it was regularly allowed below, though, in case of inad- 

. vertence, the amendment could be made here. 
2. I t  is not necessary in a petition by an administrator de bo& lzon for leave 

to sell land for assets to show that the bond of the first administrator 
has been sued on and exhausted. 

PETITION by J. M. Monger, administrator de bonis non of A. F. Har- 
rington, for leave to sell lands to create assets for the payment of debts. 

The defendants demurred to the petition as follows : 
"For that i t  does not appear on the face of the complaint, as i t  should, 

and, as defendants allege, i t  is necessary, that action has been had on the 
bond of the former administrator by the administrator de bonis non, 
and nothing realized therefrom.'' 

The clerk of the Superior Court of Moore overruled the demurrer, and 
defendants appealed to Brown, J., who, at chambers, sustained the 
ruling of the clerk, and defendants appealed. 

Bla,clc & Adam for plaintif. 
Thomas B. Woma'ck for defeda8n8ts. 

CLARK, J. The first and second grounds of demurrer have been 
removed by the amendment of the summons and complaint. The oral 
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suggestion of counsel here tha t  one of these amendments was made 
without his knowledge, and that  no order for it appears i n  the 

(295) record, cannot avail him. W e  are  bound by the record, and upon 
the maxim amnia p~esumuntur rite acta we must take it that  the 

amendment was reguIarly made below. B u t  if t h e w  was any inad- 
vertence i n  that  regard, the Court could allow the amendment to be 
made here. The  Code, sec. 965 ; Grant v. Rogers, 94 N. C., 755; Hodge 
v. R .  R., 108 N .  C., 24. 

The third ground of demurrer is  without merit. I t  is not requisite to 
show that  the bond of the  first administrator had been sued and ex- 
hausted. This would be to unconscionably delay the creditors of the 
estate who are entitled to be paid. The  petition is  sufficient i n  law. 
Shields v. McDowell, 82 N.  C., 137; Brittain v. Dickson, 104 N .  C., 547. 

No error. 

TAMA McDANIEL v. G. C. SCURLOCK. 

Practice-Case ort Appeal-Service of Original Case Instead of Copy- 
Compulsory Reference-Right to Jury  Trial. 

1. An appellee cannot complain of the service of the original case on appeal 
instead of a "copy" thereof, the word "copy" in section 550 of The Code 
bearing no such restricted meaning. 

2. An appellant cannot complain that his original statement of case on appeal 
was not returned to him within five days, when in fact the appellee's 
exceptions thereto were duly filed with him within the five days. 

3. Where an appellant, after exceptions filed to his "case on appeal," fails to 
apply to the judge to settle the case, this Court may consider the ap- 
pellant's "statement" and the appellee's exceptions as the case on appeal, 
or in case of any complications, the case will be remanded in order that 
the judge may settle the case. 

4. The record proper controls the "case on appeal," and if error appears 
therein a new trial will be granted. 

5. Upon the coming in of the report of a referee in a compulsory reference, a 
.jury trial may be demanded upon such issues of fact as are raised bp the 
pleadings and designated by the exceptions to report. 

6. When an action is referred by consent, and upon the coming in of the 
report the order of reference is stricken out, without objection, and a t  a 
subsequent term, and in the face of a demand for a jury trial and despite 
objections, a re-reference is made, the reference thereupon becomes com- 
pulsoru. 

MACRAE, J., did not sit on the hearing of this case. 
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ACTION, tried before Bryan, J., on exceptions to referee's (296) 
report, at May Term, 1894, of C C ~ I ~ E R L A X D .  The plaintiff ap- 
pealed from the judgment rendered for the defendant. The facts suffi- 
ciently appear in  the opinion of Associate Justice Clark. 

Sa,mu8el H. MacRae for plaidif. 
Thomas H.  Su,tton f0.r defenda'd, 

CLARK, J. The appellee cannot complain that the appellant's original 
"statement of case on appeal" was served on him instead of a copy. The 
word "copy" in  section 550 of The Code bears no such restricted mean- 
ing. I t  simply means that a statement of appellant's case on appeal 
must be left with the appellee so that he may scrutinize i t  at his leisure, 
and make out his exceptions thereto within the five days allowed. Nor 
can the appellant complain that such statement was not returned to him 
in five days, when the appellee's exceptions were in  fact served within 
the statutory five days, unless i t  appear that the appellant was injured 
in his rights thereby. The essential points are the legal service in ten 
days of plaintiff's statement on the appellee and legal service in five 
days of appellee's exceptions (or his countercase, Horne v. Smith, 105 
N.  C, 322) on appellant, and the latter's application to the judge to 
settle the case. This diligence is due by each to the opposite party. The 
other matters above insisted on do not affect the rights of parties, and - 
would lead us into the realm of "red tape," whither we have no 
inclination to enter. His  Honor has found the facts on the con- (297) 
troverted question of service of case and countercase as it was his 
duty to do. Cumming v. Huffman, 113 N. C., 267. Upon such findings, 
i t  appears that the appellant did not applx to the judge to settle the 
case, and we might take his "statement" as amended by the appellee's 
exceptions as the case on appeal. Russell v. Davis, 99 N. C., 115; 
Owens v. Phelps, 92 N.  C., 231. Or, if this would be complicated, the 
Court would remand that the case might be properly settled by the 
judge. Arrington v. Arringt~n~, 114 N.  C . ,  115 ; Hinton v. Creenleaf, at 
this term. 

But an examination of the record proper, which would control the 
1 6  case on appeal," shows error which entitles the appellant to a new 

trial. I t  is true that a consent to a reference once given cannot be with- 
drawn. Armfield v. Brown, 70 N.  C., 27; Perry v. Tupper, 77 X. C., 
413; Fleming v. Roberts, 77 N. C., 415. Here, the plaintiff asked 
originally for a reference and it was made without his excepting thereto. 
But i t  appears from the record that at a subsequent term, July, 1892, 
the referees failing to agree, the order of reference was stricken out by 
the court. Neither party excepted to this. At November Term, 1892, the 
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court re-referred the case to the same two referees named in  the first 
order of reference, adding thereto a third. To this new order of refer- 
ence both parties excepted. I t  was therefore compulsory reference. I n  
such case the procedure is thus stated by Bynurn, J., in Armfield v. 
Brown, 70 N.  C., on page 31 : "There will be cases, those involving com- 
plicated matters of account, for instance, where, without a reference 
there would be a failure of justice? and where if the parties refuse con- 
sent the reference must be compulsory. I n  such cases, if demanded, a 
jury trial must be allowed at some stage of the proceedings, at wBat 
period of the trial must be determined by the court in such way as will 
.be most conducive to the ends of justice and a speedy and final determi- 

nation of the controversy. I n  analogy to equity proceedings it 
(298) may be found most proper to order a jury upon the coming in 

of the report, when the material issues will be eliminated by the 
findings of the facts and the exceptions thereto.'' The right to trial by 
jury does not extend to questions of fact passed upon by the referee 
(Grant v. Hughes, 96 N.  C., 177; Carr v. Askew, 94 N.  C., 194), but 
only to issues of fact raised by the   lea dings and designated by the 
exceptions. Pelverton v. Coley, 101 N.  C., 248. Where there has been 
a reference by consent, or which is  the same thing, a reference without 

.objection by the party seeking afterwards a jury trial, if the judge sets 
aside the report in whole or in  part  and recommits the case, it is still a 
consent reference. Morisey v. Swimon, 104 N .  C., 555. But in  the 
present case the order of reference itself was stricken out without objec- 
tion, and a t  the next term the court referred the case against the excep- 
tion of the parties. This made i t  a compulsorgi reference. 

There is error. 

Cited: Harris v. Carl-in~ton, post, 189 ; Simmons v. Allison, 119 N .  C., 
563; S. v. King, ib., 910; Stevens v. 8mathers, 123 Y. C., 498; Kerr v. 
Hicks, 129 N. C., 144. 

McPHAIL BROS. v. J. H. JOHNSON. 

Practice-Amendment of Summons-Ju~isd~ct io~ of Justice-Amount 
of Sum Demanded-Efect of Remittitur of Excess of $200-Filing 
of Account-Conduct of Trial-Attorney. 

1. Where a summons issued by a justice of the peace did not state the sum 
demanded, an amendment permitting the blank to-be filled was properly 
allowed on the trial of the action on appeal. It served only to show and 
not to colzfer jurisdiction, and wds retroactive. 
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2. Where the sum demanded was not stated in a summons issued by a justice, 
but the complaint demanded over $200, a rernittitur before the justice of 
the excess over $200 sufficiently showed the jurisdiction of the justice. 

3. In an action on a contract; for sawing timber it is not necessary to set out 
the items in the pleadings ; section 591 of !The Code being applicable only 
to actions brought under the "book-debt law." 

4. While it is the duty of a trial judge to  see that no litigant should be , 

abridged of his rights in the trial of an action, he should also see that 
the public time is not uselessly consumed : Therefore, where counsel per- 
sisted in repeating questions and asking others entirely foreign to the 

, subject-matter of the trial, and needlessly protracted the trial, it was not 
error in the judge, after repeatedly cautioning the counsel, to stand the 
witness aside. 

APPEAL from a justice of the peace, tried on appeal of de- (299) 
fendant by Shuford, J., and a jury, at  November Term, 1893, of 
CUMBERLAND. 

After the case was called and the jury impaneled, the defendant 
moved to dismiss the action on the ground that the summons failed'to 
state the amount of money demanded by the plaintiffs, so as to show 
the jurisdiction of the court, as required by section 832 of The Code, 
the summons simply requiring the defendant to answer the plaintiff "in 
a civil action for the sum of $------, due for timber sawed by contract 
for defendant, and --,- cents, with interest from the -------- day of 

77 

I t  appeared f r o d  the record that pleadings were filed before the 
justice of the peace, and that the plaintiffs, in  their complaint, claimed 
only $200, and forgave and remitted all of their debt in excess of said 
amount. The court declined the motion and allowed the plaintiffs to 
amend the summons by inserting the words "two hundred'' as the sum 
demanded. The defendant objected, on the ground that the court could 
not allow the amendmenf,.as it was an amendment conferring jurisdic- 
tion, and, the jurisdiction of the Superior C ~ u r t  being appellate and 
derivative, the said court could not amend the summons in an essential 
particular, so as to confer jurisdiction that did not appear by 
original process. Objection overruled, and defendant excepted. (300) 

The plaintiffs offered in evidence a contract between H. Wade 
& Co., the execution of which was admitted by the defendant. The 
plaintiffs further offered in evidence a paper-writing, containing terms 
of dissolution of the copartnership of H. Wade & Go., the execution of 
which was admitted by the defendant. 

The defendant' objected to the introduction of this last-mentioned 
agreement, for the reason that i t  undertakes to transfer the contract of 
16  April, 1890, which the defendant insists was res  inter alios and with- 
out consideration, to defendant, and, in law, was not assignable. 
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Before ruling upon this question the court permitted tho plaintiffs to 
introduce as a witness D. A. McPhail, who testified that Johnson had 
notice of the change in  the firm of H. Wade & Go., and made no objec- 
tion. The day the dissolution was made, and before i t  was made, he 
had a conversation with Mr. Johnson about the dissolution, and he said 

- he was glad the dissolution was made, as he thought they could get along 
better than before. They continued the business under the contract just 
as before. Mr. Johnson received the lumber from the mill, which was 
sawed just as before. 

After hearing the foregoing testimony, the court overruled the objec- 
tion of the defendant to the introduction of the paper-writing containing 
terms of dissolution of the firm of H. Wade &-Go., by which McPhail 
Bros. became their successors, and allowed the same to be read, and to 
this d i n g  the defendant excepted. 

The plaintiff offered J. H. McPhail as a witness, who testified as 
follows : "We furnished the defendant lumber to the amount of $297.78, 
which we claim in this action, less the amount remitted." 

The defendant objected to this manner of proving an account 
(301) in  bulk and without items. Objection overruled, and defendant 

excepted. 
On cross-examination this witness stated that $297.48 was not all that 

was furnished, but that lumber amounting to $1,064.76 had been fur- 
nished the defendant; that a large part thereof had been paid for, and 
only a balance of $297.48 was due. 

Defendant's attorney asked witness if he did not have a book account 
showing the dealings between the plaintiffs and defendant, and the 
witness stated that hc did, and produced in  court a book containing the 
account of the defendant and the plaintiffs, and tendered the same to 
defendant's counsel for examination and inspection. One of the de- 
fendant's counsel examincd the witness in  rcfe'rence to-the book and the 
items of account until thc comsel seemed well-nigh exhausted, and the 
witness was then, by permission of the court, taken up on further 
examination by another of defendant's counsel, and the examination 
continued quite lengthy and with frequent repetition of questions. Plain- 
tiff's counsel objected to the repetition of questions, and charged that the 
defendant's counsel were prolonging the examination to a great and un- 
usual length for the purpose of consuming the entire day (i t  being the 
last day of court and late in the afternoon), and thereby avoiding a 
judgment against the defendant. The court, during the examination, 
frequently notified defendant's counsel that the examination should be 
conducted i n  a legal and proper.manner, and only such questions asked 
as were pertinent to the issues; and the defendant's counsel still per- 
sisted in repeating questions and asking questions entirely foreign to the 
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issue, and thereupon the court stood the witness aside. The defendant's 
counsel insisted on still further examining the witness, but if they made 
any exception at  the time, the same was not heard by the court. I n  their 
statement of case on appeal, however, they take exception to the 
action of the court in  standing the witness aside. (30%) 

There was a verdict and judgment for the plaintiffs, and de- 
fendant appealed. 

T .  H. Suttom for plaimtifs. 
G. M.  Rose for defemdant. 

CLARK, J. The amendment permitting the blank i n  the summons 
to be filled was not to confer, but to show, jurisdiction. Cox v. Grisham, 
113 N. C., 279; Mfg. Co. v. Barrett, 95 N. C., 36; Leathers v. Morris, 
101 N . ,  C., 184; Allen v. Jackson, 86 N.  C., 321. It was properly 
allowed. The Code, see. 908 ; Henderson v. Cfraham, 84 N. C., 496 ; S. v. 
Norman, 110 N .  C., 484. I n  fact, the remittitur before the justice of 
the excess over $200 sufficiently showed jurisdiction. Noville v. Dew, 
94 N. C., 43; Dalton v. Webster, 82 N.  C., 279; The Code, see. 835. 
Had the summons as issued stated the amount, that would have settled 
the jurisdiction. Xtarke v. Cotten, ante, 81. The amendment was 
retroactive, nunc pro tunc. The second and third exceptions were with- 
out merit and need no discussion. Nor was it requisite that the items 
should be set out in the pleadings. The Code, see. 259. A bill of par- 
ticulars could have been ordered by the court if demanded. The Code, 
see. 840; Rule 10. The Code, sea. 591, only applies to actions brought 
under the "book-debt law," and has no bearing in  a case like this. 

The conduct of counsel in repeating questions and asking questions 
entirely foreign to the matter in hand, after repeated caution by the 
court, so as to needlessly protract the trial, amply justified the standing 
aside of the witness. The judge is charged with the duty of having the 
trial properly 'conducted. H e  should take care that the time of the 
court is not wasted. Courts are very expensive. While a judge should 
see that matters are not so hurried that any litigant is abridged 
of his rights, he should also see that the public time is not use- (303) 
lessly consumed. H e  is not a mere moderator, but the court 
itself, and owes duties to the public as well as to litigants. 

No error. 

Cited: Elliott vl. Tyson, 117 N.  C., 116 ; Whitaker v. Dun$ 122 N. C., 
104; Lassiter v. R. R., 136 N.  C., 95; Teal v. Templeton, 149 N. C., 34; 
Hosiery Mills v. R. R., 174 N. C., 453; Shoe Store Co. v. Wkeman, 
ib., 717. 
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H, A. NASH v. D. C. FERRABOW. 

Practice-Dismissal of Action-Action on Contract-Indefinite and 
Tiape Contract. 

1. The objection that a complaint does not state a cause of action can be taken 
for the first time in this Court by the defendant, or it may be taken by 
this Court ea rnero rnotzc. 

2. The contract alleged. in this case is held too vague and indefinite to sustain 
an action. 

ACTION, tried before Bhuford', J., and a jury, at January Term, 
1894, of GRANVILLE. 

There was a verdict for defendant, and from the judgment thereon 
the plaintiff appealed. I n  this Court the defendant moved to dismiss 
upon the ground that the complaint did not state a cause of. action. 
The complaint was as follows : 

"1. That on 1 April, 1890, the plaintiff and the defendant entered 
into an agreement, in ~ r i t i n g ,  of which the following is a copy, to wit: 

"'This agreement, made this 11 April, 1890, between the properly 
authorized officers of the Stem Citizens Association, whose names are 
appended, of the county of Granville and State of North Carolina, of 
the first part, and Dr. R. A. Nash, of the county of Wake and State 
aforesaid, of the second part, witnesseth: The said Citizens Association 

agree to pay unto the said Dr. Nash, for professional services 
(304) rendered unto the various families composing the said associa- 

tion, the sum of $1,500 per annum, quarterly in advance, and 
the said Dr. H. A. Nash agrees to furnish such medicines as are usually 
furnished by country physicians and to give prompt attention to patients 
belonging to the said association; and in the event that parties belonging 
to the association and those not belonging to the same should send for 
him at the same time, he agrees to give the citizens of the association 
the preference. As to the fees charged by the physician for practice, 
these are arranged entirely by the association as to its membership. As 
to  outside parties, the association has nothing to do. We have already 
$1,000 subscribed, and we pledge ourselves to use our best efforts to 
secure the remaining $500. 

'D. C. FERRBBOW, Chairman. 
'JOHN C. HUDGINS, 
'M. C. WASHINGTON, 

'Committee. 
'H. A. NASH, Doctor. 
'J. W. BROWN, Secretary.' 
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"2. That the defendants were, a t  the time of their entering into said 
agreement with the plaintiff, who is the Dr. H. A. Nash mentioned in  
said agreement, members of said 'Stem Citizens Association,' and 
thereby became and are liable to plaintiff for the payment to him of 
said sum of $1,500, according to the stipulations contained in said 
agreement. 

"3. That plaintiff faithfully performed his part of said agreement, 
according to the stipulations contained therein. 

"4. That said defendants have paid to plaintiff, in  part satisfaction 
of their said liability, the sum of $472 only. 

"5. That said defendants are indebted to plaintiff, after crediting them 
with said sum of $472, in  the sum of $1,028, with interest thereon from 
1 April, 1891. 

"Wherefore, plaintiff demands judgment against said defend- 
ants for said sum of $1,028, with interest thereon from 1 April, (305) 
1891, until paid; and for such other and further relief," etc. 

J. E .  Batchelor and Edwards c6 Boyster for plaintiff. 
J .  W. G r a h a m  for defendant. 

CLARK, J. The defendant moves to dismiss in  this Court because the 
complaint does not state a cause of action. This is onc of the two objec- 
tions which can be taken in this Court, when not made below. Rule 27 
of this Court. Indeed, the Court could take i t  e x  mero motu .  Hagim v. 
R. R., 106 N. C., 537, and other cases cited in  Clark's Code (2  Ed.), p. 
698. We are of opinion that the objection is well taken. The paper- 
writing relicd on as the foundation of the action is too vague and 
indefinite to fix the defendant with liability. I t  recites that the agree- 
ment is made with them as "the properly authorizcd officers of the Stem 
Citizens Association." I f  contracted with as officers, clearly the associa- 
tion, and not the officers personally, were to be liable. Besides, i t  further 
provides, as if to guard against personal liability, "1,000 is already 
subscribed, and we pledge our best efforts to secure the remaining $500." 
I t  does not appear whether the association was incorporated p r  not. 
As the writing was signed by "the properly authorized officers" of the 
'(Stem Citizens Association," i t  would seem that i t  was so. I f  so, the 
corporation and not these defendants should have been sued. I f  not 
incorporated, there is no proper averment that i t  was a partnership. A 
mere allegation that the defendants were "members of said Stem Citi- 
zens Association, and thereby became liable," is not a sufficient allega- 
tion of partnership, and without such it is difficult to see how liability 
could be incurred in  the absence of allegation of incorporation 
and of fraud in  the conduct of defendants as officers of such cor- (306) 
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poration. F ~ r t h c ~ m o r c ,  the paper-writing specifies no term other than 
"$1,500 per annum, payable quarterly." The complaint does not aver 
services for any specified time, nor indeed any service beyond what 
might be inferred from the allegation that "plaintiff faithfully per- 
formed his part of said agreement." For  how long a time is not stated. 
I f  f o r  a quarter; then the payment he admits in the complaint has ovcr- 
paid him and hc has stated no cause of action. There is no presump- 
tion of law based upon the terms of the alleged agreement that he has 
served beyond the minimum stipulation of a quarter. I f  the plaintiff 
has rendered service to these defendants, or others belonging to said 
association, there is nothing to defeat his recovery upon a quantum 
meruit against each for the services rendered him. The attempted con- 
tract, being too va,guc and indefinite, is simply a nullity and is in  the 
way of neither the plaintiff nor the defendants. 

Action dismissed. 

Cited: Rinses v. Vann, 118 N. C., 7; Fowler v: Fowler, 131 N. C., 171. 

V. ROYSTER, RECEIVER OF ELLINGTON, ROYSTER & CO., v. I?. M. 
FARRELL AND WIFE. 

Foreclosure of Mortgage-Sta8tute of Lirnita8tions-Ac7cnowledgment i n  
W r i t i n f l e w  Promise. 

1. An admission in writing that the relation of mortgagor and mortgagee 
exists between thc parties who sign it, is an acknowledgment on the 
mortgagor's part that the debt secured by the mortgage has not been paid. 

2. A written acknowledgment of a debt is as eft'ective to stop the running of 
the statute: of limitations against '.the right to foreclose a mortgage by 
which the debt is secured as would be a payment on the debt. 

3. lVh&e, just before the sale of Farrcll's property advertised to be sold under 
his mortgage to Ellington, Royster & Co., the parties signed a memorandum 
stating that "Farrell pays Ellington, Royster R-. Co. $10 and gives his 
acceptance for $350, payable 25 June, in compromise of all claims against 
him, . . . and Ellington, Royster & Co., a t  thc request of Farrell, 
postpones sale under mortgage until 8 July, 18s4, no further advertising 
is required by Farrell, and upon payment of said acceptance, mortgage to 
be cancelled, and this to be a settlement in full," ctc.: Beld, that such 
writing, especially if considered in connection with the acceptance referred 
to, constituted an express and unconditional promise to pay the mortgage 
debt and an explicit acknowledgment of the mortgage. 
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ACTION, tried before Hoke, J., and a jury, at  FaJl Term, 1894, (307) 
of CHATHAM, for the foreclosure of the mortgage described in the 
complaint. Among other defenses the defendants pleaded the statute of 
limitations. 

The following issues were submitted to the jury: 
"1. Was plaintiff duly and properly appointed and qualified as receiver 

of Ellington, Royster & Co. ? 
"2. Has  there been a payment by defendant on the note and mortgage 

a t  any time within ten years next before action brought? 
"3. Has there been any binding acknowledgment in writing of said 

note and mortgage a t  any time within ten years before action brought? 
"4. Has the note and mortgage been paid 'off ? 
"5. What amount is still unpaid on claim?" 
To repel the statute of limitations, the plaintiff introduced the follow- 

ing paper-writing, after having proved its execution by the parties 
thereto, viz. : 

"F. M. Farrell pays Ellington, Royster & Co. $10 and gives his accept- 
ance for $350, payable on 26 June  a t  Florence (Alabama) National 
Bank, in  compromise of all claims against him, Farrell guaranteeing 
that M. T.  Arnold did not ship Ellington, Royster & Co. any 
lumber through him, and that said Arnold is not entitled to (308) 
recover for any lumber shipped by him, Farrell, to said Ellington, 
Royster & Go., and said Ellington, Royster & Co., a t  the request of 
Farrell, postpones sale under mortgage until Tuesday, 8 July, 1884. No 
further advertising is required by Farrell, and, upon payment of said 
acceptance, mortgage to be cancelled and this to be a settlement in  full, 
except as to the above guarantee. The mill to be the property of 
Ellington, Royster & Co. 4 June, 1884. 

"F. 14. FARRELL, 
"ELLINGTON, ROYSTER & CO." 

There was evidence, and i t  was admitted by plaintiffnand defendants: 
"1. That the property described in  the mortgage had been advertised 

to be sold under the mortgage on 7 June, 1884, and in pursuance of the 
above paper-writing the sale was postponed until 8 July, 1884, the said 
acceptance not having been paid, and the property was bid off by 
Ellington, Royster & CO. 

"2. That the defendants F. M. Farrell and wife have been in the 
continued possession of the property described in the mortgage ever 
since its execution. 

('3. That the summons in this action was issued on 14 April, 1894. 
"4. That on 4 June, 1884, Ellington, Royster & Co. claimed an account 

against defendant Farrell growing out of the mill mentioned in the 
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paper-writing, and defendant claimed to have made a payment of $200 
on the mortgage in  February, 1883, which plaintiff claimed was on the 
mill account." 

The witness Ellington, for the plaintiff, testified that the $10 referred 
to i n  the above paper-writing was paid on the mortgage, and the defend- 
ant  3'. M. Earrell testified that the said $10 was paid for postponing the 

mortgage sale and the costs thereof. 
(309) His Honor instructed the jury that there was no evidence of 

any binding acknowledgment, in  writing, of said note and mort- 
gage a t  any time within ten years next before action brought, and di- 
rected the jury to find the third issue "No," to which charge the plaintiff 
excepted. 

There was a verdict and judgment for the defendants, from which the 
plaintiff appealed. 

H. A. Lodon-for $aimtiff. 
T.  B. Womaclc for defendants. 

BURWELL, J. The writing set out in the record seems to us to be an 
acknowledgment that the relation of mortgagor and mortgagee existed 
between the parties who signed it-that F. Y. Farrell was, at its date, 
the mortgagor of Ellington, Royster & Go. The admission of the fact 
that that relation existed was, of course, an acknowledgment on Farrell's 
part that the debt secured by the mortgage had not been paid. I t  is also, 
i t  seems to us, a promise to pay the mortgage debt. At the time this 
writing was signed the mortgagor gave to the mortgagee an  acceptancr 
for $350 (a  sum that exceeded the mortgage debt), payable on a date 
fixed before the date to which the sale under the mortgage was post- 
poned under the agreement, and it was therein stipulated that "upon 
payment of said acceptance" the mortgage should be cancelled. We think 
this writing, especially if considered in connection with the acceptancc 
spoken of, constituted an express and unconditional promise to pay the 
mortgage debt and an explicit ackiiowledgment of the mortgage, and 
that there was error in the charge excepted to. 

I t  was argued before us that while a written acknowledgmcnt of the 
debt would take i t  out of the operation of the statute of limitations, only 
a payment could have that effect on the right to foreclose a mortgage. 

A written acknowledgment is as effective in the one case as in the 
(310) other. The Code has not altered at  all the effect of a new 

promise or acknowlcdgrnent. Sec. 172 (Lord Tenderden's Act) 
is merely a rule of evidence enacted to prevent fraud and perjury. The 
original statute of limitations (21 James I., ch. 16) had no provision 
as to new promises and ackn~wled~gments. The courts made the law on 
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this subject, and made it apply to all causes of action that rested on a 
promise. Before the adoption of The Code, proof of a promise or 
acknowledgment would rebut the presumption of the satisfaction of a 
mortgage, as is shown by numerous decisions. Browm v. Becknall, 58 
N.  C., 423; Ray v. Pearce, 84 N. C., 485; Hughes v. Edwards, 8 Wheat., 
489; Simmons v. Ballard, 102 N. C., 105. And now the bar  of our 
present statute of limitations may be overcome by proof of a promise or 
acknowledgment, but the proof must be in writing, unless the new 
promise be one that the law implies from a part payment. Hill v. Hil- 
liard, 103 N.  C., 34. 

New trial. 

Cited: Wells v. Hill, 118 N.  C., 904; Phillips v. Giles, 175 N. C., 412. 

0. 13. WELCH v. J0,SIAH CHEEK. 

Action f o r  Damages-Malicious Prosecution-Nolle P~osequi-Probable 
' Cause-Burden of Proof. 

1. Where a warrant by a justice of the peace is dismissed by the prosecution 
it is a sufficient determination of the proceeding to warrant an action for 
malicious prosecution. 

2. Where a criminal prosecution is dismissed under an agreement between the 
parties by which the party prosecuted is to pay part of the costs, the 
burden, in an action for malicious prosecution, is not on the defendant to 
show probable cause. 

ACTION, tried at  Spring Term, 1894, of RANDOLPH, before (311) 
Battle, J .  

The action was for malicious prosecution and false arrest, charging 
that the defendant had prosecuted the plaintiff before J. P. Phillips, a 
justice of the peace, for the crime of embezzlement. 

There was evidence tending to show that in  September; 1889, the 
plaintiff C. H. Welch purchased guano from H. S. Miller & Go., of 
Newark, N. J., and for the price of the same a note was executed to 
them for $234.56, and interest from 1 November, 1889, by said C. H. 
Welch as principal, and Thomas F: Cheek and the defendant Josiah 
Cheek as sureties. The said sureties contended that at  the time they 
signed the note the plaintiff promised them that the money collected by 
him from parties purchasing the guano from him should go to pay said 
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note, and that he had violated this promise by applying money collected 
as aforesaid to the payment of a mortgage debt he owed one John R. 
Lanc. It was on this account that the criminal prosecution for embezzle- 
ment was instituted by the defendant against the plaintiff. 

The defendant insisted that he bought the guano absolutely from H. S. 
Miller & Co., and that there was no trust whatever affecting the same, 
or the proceeds of thc sale of the same, and denied that he had ever done 
anything to give the sureties any ground to think that he intended to 
leave them in the lurch. The plaintiff Welch having been arrested and 
carried before J. P. Phillips, Esq., a justice of the peace, both sides 
desired the presence of said John R. Lane, and they waited some time 
till he arrived at  the place of trial. 

The following is an extract from the testimony of said J. P. Phillips, 
who was examined as a witness for the plaintiff: 

"Mr. Cheek, the defendant, came to my house on the night of 2 De- 
cember, 1890, and made the affidavit. I t  may have been after midnight. 
I had retired before hc came and was asleep. The warrant was delivered 
to Mr. Cheek. I t  was returned by J. A. Brady, then constable of 

Brower Township, about 10 a.m., 3 December, 1890. The officer's 
(312) return was that he had executed the warrant by arresting the 

said C. 14. Welch, who was brought before me at Josiah Cheek's, 
three or four miles from my house. This was at  the request of Mr. 
Cheek, who was unwell, and for the conveniencc of other witnesses, and 
of Mr. Welch, too. No particular hour was fixed for the trial. I went 
there at  10 a.m. I never did try the case a t  all. The defendant (that is, 
the plaintiff herein, Wclch) was released some time in the afternoon, 
about 2 o'clock or later. I found him there in the custody of the officer 
a t  10 a.m. Three or four others were there. None of these parties had 
been subpcenaed as witnesses, except perhaps Thomas I?. Cheek. Some- 
thing was said there at the defendant Cheek's about a note for guano 
given by Welch and others. Colonel Lane (John R. Lane) finally came 
and asked for a private interview with Welch, Cheek, Brady, and, I 
think, Lowdermilk. T heard it said that Welch had taken money col- 
lected for guano and applied i t  to pay a mortgage he owed Lane. Then 
Lane havigg asked for a private interview, they went off into a room 
together. After a while they callcd me in. Colonel Lane drew up and 
signed a certain writing. There was no further prosecution. Welch paid 
part  of the costs and the case was dismissed." 

John R. Lane, a witness for the plaintiff, testified as follows: "I have 
known the plaintiff for twenty years ; know his general character, and i t  
is reasonably good. I was subpcenaed 3 December, 1890, at 8 a.m., in  
8. v. C. H. Welcl~. I got there to Josiah Cheek's at  12 m., and left be- 
tween 2 and 4 p.m. I saw nothing of any arrest or discharge from 
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arrest. I explained the matter to them, telling them that it was a State 
case, that there had been no trial, and that Welch ought not to be made 
to pay the costs. I understood that the costs were compromised and that 
plaintiff Welch paid the same. All of these gentlemen were friends of 
mine, and I was interested in the financial condition of all of 
them. I knew nothing about the note. I told them at the con- (313) 
ference that Welch was doing his best to pay the note; that he 
had proposed to me to take $162 and hold i t  for him till the note became 
due, and to pay him interest on it. I declined to do this, and told him 
to place the money in bank in  Greensboro. H e  came to me on 6 Novem- 
ber, 1890, and said he had not heard anything of his note. H e  asked me 
to write to the bank and find out what had become of it. I did so, and 
heard in reply that the note had been sent back to the owners of it, 'for 
want of funds.' When I told Welch this (he having in  the bank at this 
time to his credit the $162 aforesaid) he became much excited, and 
wanted to know what had become of his money, the receipt of which, by 
the bank, had not been acknowledged. The bank had not been notified 
of his address. I told him not to be uneasy, to give me a check for the 
money and I would be responsible to him for the same. H e  did give me 
a check accordingly, and the money I collected on it was his money. 
Hearing that H. S. Miller & Co. were in financial straits, I advised 
Welch not to send them any money on the note till he ascertained 
definitely where i t  was. They wrote in  answer to a letter to them that 
note was there in bank. Mr. Welch again wanted me to pay him interest 
on the $162, which I refused to dq. Then he paid me what he owed me 
to save interest, and he got a check from me payable to H. S. Miller & 
Co. for the balance I had in hand for him 25 November, 1890, and said 
check was forwarded to them. The balance then due on the note was 
$115. They were notified to send the note either to C. C. Cheek or 
myself, and i t  would be paid in thirty days, and they replied that that 
was satisfactory. At that conference, I have already mentioned, John 
Brady said to me, 'Colonel, you have had the handling of the money; 
I think you ought to see to it that the "boys" are kept harmless. We 
do not wish to send Welch to the penitentiary or to give him any trouble.' 
John Brady is a great friend of mine, and I at once agreed to do 
as he suggested. A paper was accordingly drafted and signed (314) 
and sealed by me, whereby I agreed to save the sureties harmless. 
Everything was pleasantly arranged, and I went off well satisfied. 
Welch did not recollect where the note was payable. On the debt he 
owed me he paid $80 to stop interest. After I had given my obligation 
as aforesaid, I sent for the note and paid it." 

J. P. Phillips, Esq., was introduced as a witness for the plaintiff, and 
testified that a t  the instance of the defendant, and upon his affidavit, he 
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had issued a warrant for the arrest of the plaintiff, and that the plaintiff 
had been arrested by virtue of said waFrant and brought before the 
justice at  10 o'clock a.m., 3 December, 1890, for trial; that there was no 
trial, and the plaintiff (who was defendant in  the warrant) was released 
some time in  the afternoon, about 2 o'clock, or later, without a trial. 
Welch paid a part of the costs, under protest, and the case was dismissed. 

The plaintiff proposed to ask the witness the contents of the warrant. 
The defendant objected to the proving of the contents of the warrant in 
this way, insisting upon the production of the warrant. 

Plaintiff had given defendant notice that he would offer testimony to 
show loss of the warrant, and would offer secondary evidence. 

Witness Philliws testified that he did not have the warrant: that he 
had returned the warrant to the clerk as required by law, and that the 
last time he saw i t  i t  was in the hands of Judge McIver; who presided 
a t  the trial of a criminal action against the defendant. 

The clerk of the court, Mr. Bradshaw, then testified that he recollected 
having the warrant in his office; that he had made diligent search in  his 
office for i t  among the papers returned by justices of the peace, and had 
made thorough search in  his office, and that he could not find the warrant 

in  his office, and that the last time he saw it i t  was in  the hands 
(315) of the judge at  the trial of a criminal action against defendant. 

The plaintiff testified that he had had the warrant before ihc 
trial before Judge McIver; he had produced it at  said trial, and that 
was the last time he ever saw i t  or knew where i t  was. 

A paper-writing is shown the witness J. P. Phillips by the plaintiff's 
counsel, which the witness identifies and swears is the affidavit made by 
the defendant Cheek, and the same on which he issued the warrant for 
the arrest of the plaintiff. 

The affidavit was then offered in  evidence and read to the jury. I t  is 
dated 3 December, 1890. A copy of said affidavit is attached as a part 
of the case on appeal, and is in the following words, to wit: 

"Josiah Cheek, being sworn, deposes and complains before the under- 
signed, that one C. 11. Welch of Randolph County did, on or about 
15 November, 1890, fraudulently convert to his own use a certain amount 
of money, viz., about one hundred dollars, with intent to defraud and 
embezzle Josiah Cheek, T. F. Cheek and others. JOSIAE CHEEK." 

The preliminary facts were found and decided by the court to exist 
for ihe purpose of admitting secondary evidence of the contents of the 
warrant. The notice served on the defendant by the plaintiff, hereto- 
fore referred to, was then read and held to be sufficient, a copy of which 
will be found in the record. The court found that diligent search had 

218 



I N. C.] SEPTEMBER TERM, 1894 

been made by the clerk for the missing instrument, and the same not 
being found, admitted secondary evidence. 

The defendant objected. Objection overruled, and defendant ex- 
cepted. 

Witness Phillips then testified that he did not recollect the 
I 

exact language of the warrant, but as he remembered it was in (316) 
substance the same as the affidavit of the defendant upon which 
the warrant was issued; that he issued the warrant in pursuance of the 
affidavit. The substance of the warrant was about the substance of the 
affidavit. I t  was directed to the sheriff or other lawful officer, and com- 
manded him to arrest defendant Welch and bring him before me to 
answer the charge aforesaid. The warrant was signed by me as justice 
of the peace, and a seal after my signature. The warrant was delivered 
to Mr. Cheek. It was returned before me on 3 December, 1890. The 
officer returned the warrant executed, and he brought the defendant 

' Welch before me. The return was made at  10 a.m. I never did try the  
case a t  all. Defendant Welch was released some time in  the afternoon. 
Welch paid part  of the costs, as before stated, but he paid i t  under pro- 
test. No judgment rendered, and the case was dismissed. 

Both parties introduced testimony tending 'to support their respective 
contentions. Among other things, the plaintiff offered evidence of his 
good character, and also evidence to show bad and unfriendly feeling 
toward him on the part  of the defendant, a t  the time of the arrest. 

The issues set out in  the record proper were submitted to the jury. . 

His  Honor instructed the jury, among other instructions, as to other 
legal questions: "That if they believed the testimony offered and intro- 
duced by the plaintiff, that the charge contained in  the warrant was that 
of embezzlement," to which the defendant excepted. 

And at the request of the plaintiff the court gave the following, among 
other special instructions : 

"If the jury believes from the testimony that the defendant in this 
action voluntarily discontinued his prosecution of the plaintiff before 
the justice, then i t  is a positive act and a relevant fact tending to show 
want of probable cause. 

"That if the jury believes from the evidence that the defendant 
authorized the discharge of the plaintiff, it is not only a relevant (317) 
fact tending to show want of probable cause, but places upon the 
defendant the burden of proving there was no probable cause." 

The defendant excepted, upon the ground that however the special 
instructions might be as a general proposition, as to the facts of this 
they were inapplicable and misleading, and that in this connection the 
jury's attention should have been called to the fact that the prosecution, 
as the defendant claims, ceased by reason of the agreement with the 
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plaintiff, and that for this reason the law as embodied i n  the instructions 
asked and given should not have been given. 

Verdict for the plaintiff. Plaintiff moved for judgment, and defend- 
ant moved for a new trial. Judgment for plaintiff, and the defendant 
appealed. 

L. M .  Scott for plainti f .  
J .  2". Morehead and J. N .  Wilson for defendant. 

PEE CUILIAM. The dismissal of the warrant by the justice of the 
peace with the consent of the defendant was a sufficient proceeding to 
authorize the plaintiff to sustain this action, and ordinarily such a de- 
termination would place the burden upon the defendant to show probable 
cause. Where, however, the proceeding is dismissed by virtue of an 
agreement between the parties, the principle does not apply. There was 
testimony in this case tending to show some arrangement between the 
parties, inder  which the paid a part of the costs and was dis- 
charged. I n  Massachusetts i t  is held that "where a nolle prosequi is 
entered by the procurement of the party prosecuted, or by his consent, or 

by way of compromise, such party cannot have an action for 
(315) malicious prosecution." Langford v. R. R., 144 Mass., 431, and 

the cases cited. I t  is unneccssarv to go to this extent in  the 
L, 

present appeal, but we are of the opinion that in  view of the testimony 
as to the agreement, there was error in charging the jury, without quali- 
fication, that the burden of showing probable cause was on the defendant. 

New trial. 

Cited: Marcus v. Bernstein, 117 N. C., 33; Welch v. Cheek, 125 
N. C., 355. 

J. T. HARRIS v. B'. J. FISHER ET AL. 

Action for Darmages-Ferocious Dogs, Ownership of-Knowledge by 
Principal of Ferocity of Agent's Dog. 

If the owner of premises, having knowledge of the vicious and dangerous 
character of a dog owned by his agent, permits the dog to run a t  large on 
the premises, he is liable for  any damage that may be done by the dog 
to a passer-by. I t  would be otherwise if only the agent and not the 
principal had such knowledge, for the knowledge of the agent, not being 
within the scope of the agency, would not be the knowledge of the owner 
of the premises. 
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ACTION for damages alleged to have been caused by the dogs of the 
defendants, tried at Fall  Term, 1894, of RANDOLPH, before Bryaw, J. 

There was evidence on the part of the plaintiff tending to show that 
the defendants were the owners, and one Bevins the keeper in  charge, of 
what was known as the "Randolph Kennels," the defendants having 
established the same for the purpose of keeping, training and raising 
dogs; that among the dogs kept on the premises, not by the "Kennels," 
there was a large black collie dog, the property of Bevins' wife, as 
claimed by the defendants, which with other dogs was allowed to run at 
large; that there were some dogs that were not allowed to go out 
except for the purpose of exercise and training by Bevins, who (319) 
resided at the place, and whose duty i t  was to keep and take care 
of the dogs. The defendant Wainman resided in the neighborhood, 
about one mile from the kennels, and the defendant Fisher was seen 
often at  the place where the dogs were kept, which was on the public 
road, about seventy-five feet from said road. 

There was evidence on the part of plaintiff that the said collie dog 
and three or four and sometimes a greater number of said dogs, in  the 
spring and early summer prior to the time of the accident complained 
of, had, on various occasions, been aIlowed to run at  large about the 
premises, and frequently attacked people and horses and frightened them 
while passing along the said road near which the said kennels were 
located, and that these facts were known to said Bevins, the same hap- 
pening in his presence on several occasions and the dogs being called 
off by him. 

That on 22 June, 1892, as testified to by the plaintiff, he was riding a 
mule along said road, with a blind bridle on and a saddle without a 
girth, as had been his custom for a long while, and that as he passed in 
front of said place the collie dog and three other growli dogs which were 
lying on the side of said road in full view of the house sprang up, barked 
and ran into the public road at the mule, making a great noise, and bit 
the heels of his mule, causing him to kick up with great violence and 
throw the plaintiff out of his saddle on the neck of the mule; that the 
mule instantly turned around in  the road and threw the plaintiff with 
great force against the embankment at the side of the road; that by this 
fall his hip-bone at the joint was broken, besides other bodily injuries 
received by him, and that he was disabled for life thereby; that he 
suffered severely at  the time, and still suffers from said injury, 
and has to go upon crutches. 

On the part of the plaintiff, expert witnesses testified that the 
(320) 

injuries received by the plaintiff were permanent, he being seventy years 
of age at  the time of the accident. 
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On the part  of the defendant the evidence was that the kennel was 
established for bird dogs only, and tending to show that on the day of 
the accident, and immediately before the same, the collie dog and three 
four-months-old pointers were playing in  the yard with the children, and 
that as the plaintiff was passing by the collie dog jumped the fence, 
crossed the road behind and within three feet of the plaintiff's mule; 
that the mule kicked at the dog, threw the plaintiff off, and the dog 
went into the woods on the other side of the road; that shortly before 
the accident Bevins had nailed up the gate to the yard to keep the pup- 
pies from going out of the yard, and that on this particular day the said 
puppies did not and could not go out of the yard; that at the time of the 
accident every dog belonging to the kennel, other than the three pointer 
puppies, were closely confined in the enclosure prepared for them, and 
did not nor could they get out of the same. 

There was evidence on the part of the defendants tending to show 
that the defendants and Bevins were partners or joint owners of the 
dogs, and that the wife of Bevins owned the collie, and that the puppies 
were three months old. 

At  the close of the testimony the defendants, in writing, asked his 
Honor for the special instructions, a copy of which is hereto attached 
as a part of this case, which he gave as requested, excepting the fifth, 
which he amended by inserting after the words "defendants' dogs7' the 
words "or those over which the defendants or their agent or partner had 
control as such living on the place," and the defendants insisted to his 
Honor that, though the jury should find that the pointer puppies ran 
out with the collie, yet if the mischief was occasioned by the collie biting 

the mule, only the owner of said collie would be responsible for 
(321) the injury, and that though the puppies were in company with 

the collie, that each owner is responsible for the injury done by 
his own dog, and'no more. His  Honor did not concur in this view of the 
law, and reduced his instructions to writing. 

The  lai in tiff asked a witness who had testified that the dogs ran out 
in  front of his mule and barking and snapping at the head of the mule: 
"What appeared to be the temper and disposition of the dogs when they 
ran out 2" 

The defendants objected to the question and answer. His  Honor ad- 
mitted the testimony, and defendants excepted. 

The witness answered: "They seemed a little ill." The defendants 
offered testimony as to the temper and disposition of the dogs, without 
objection on the part of the plaintiff. 

The jury found the issues in favor of the plaintiff. 
The appellant assigned for errors the admission of the testimony 

objected to, the refusal of his Honor to give the fifth instruction as 
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requested, and the giving of the instnlctions as amended by him, and 
his failing to instruct the jury that each owner was only responsible for 
the injuries done by his own dog, as insisted upon. 

L. H. Scott for plaintiff. 

,3 J. N .  Wilson for defendants. 

CLARK, J. The evidence objected to was properly admitted. I t  was 
corroborative of the evidence as to the bad character of the dogs, and 
also tended to confirm plaintiff's version of the manner of the accident. 
Defendant, however, fuither excepted to$he addition by the court to the 
fifth prayer for instruction. By that addition the court, in effect, charged 
the jury that the defendants were liable, if the injury was caused by 
dogs belonging either to the defendants or their agent living on the place, 
if said dogs were ferocious and mischievious and so known to be by the 
defendants. The defendants placed much strcss on the fact that 
one of the dogs-the collie--belonged not to defendants, but to (322) 
their agent's wife; and, the ownership of the collie being not 
within the scope of his agency, his knowledge of the character of the 
collie owned bv his wife was not the knowledge of the defendants. But 

u 

that point is not presented by the addition to the charge, which is: that 
if the dogs werc ferocious and mischievous, and that fact was known to 
the defendants, whether the dogs were owned by them or their agent liv- 
ing on the place, the defendants would be liable. This must be so. I f  the 
defendants, knowing the dog was vicious and dangerous, permitted their 
agent to retain him in  company with their other dogs at  a place on the 
side of the road where he would be likely to commit damage to passers- 
by, and he does so, the principal is liable. 1 A. & E., 584. I t  would be 
otherwise if the agent owning the dog knew he was dangerous, but the 
owner of the premises did not, for the knowledge of the agent not in the 
scope of the agency is not the knowledge of the principal. The owner- 
ship of the dog i n  such case is not within the agency. Here, however, 
the instruction excepted to is : that if the owner of the premises, having 
knowledge of the vicious and dangerous character of a dog owned by his 
agent, permits said dog to run a t  large on his premises, said owner of 
the premises is liable. As to the third exception, the court charged in 
substance as prayed by defendants. 

No error. ' 

CiLed: Halliburton v8. F n h  Assn., 119 N. C., 5 2 8 ;  McGhee v. R. R., 
147 N. C., 162. 
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(323 
NANCY A. HILL v. B. I?. DAVIS ET AL. 

Trust DeediYreference of Claim. 

Where an insolvrnt trustor set out in his deed certain claims, which he 
dcscribcd, to be paid in full, and declared that the reason hc did no@' 
include in the list a note held by plaintig for the balance due on land 
was that it was already sccurcd, but directed the trustee to make settle- 
ment of the same "without discount," and the note was really not secured 
as trustor thought: Herd, that there was an express trust in favor of 
the plaintiff, and its cficacy was not destroyed because the trustor was 
mistaken as to the debt beingalready secured. 

ACTION, tried a t  Spring Term, 1894, of SURRY, before Whitalcer, J., 
upon complaint and demurrer ora tenus, for the recovery of $500, 
balance due on the purchase of land for which a deed had been given 
and no lien retained, and for a sale of the land in  satisfaction of a debt. 

I t  appeared from the complaint that the defendant B. F. Davis, in  a 
deed of assignment for benefit of creditors, provided for the payment of 
certain claims, and added: "The following creditors are not included in 
the above enumeration, for that their claims are secured and referred to 
as  existing encumbrances : M. R. Gay, $1 35 ; Craddock & Terry, $275 ; 
Nancy A. 1511, $500. And the trustee is authorized and directed to 
make settlement of the same without discount." The plaintiff's claim 
consisted of two notes, aggregating $500, given for the purchase of land 
which had been conveyed by her to B. F. Davis, no mortgage or other 
security being taken for the same. 

The plaintiff prayed for judgment on the notes, and "that the said 
judgment be declared a licn on the tract of land fully described i n  this 
complaint as for the balance of the purchase money yet due thereon, and 

that the land be sold by a commission," etc. 
(324) His  Honor gave judgment on the notes, but refused to order a 

sale of the land to satisfy the samc, and plaintiff appealed. 

E. L. Baymore for pluintif. 
N o  cou,nsel contra,. 

PER CURIAM. The deed in trust explicitly authorizes %nd directs the 
trustee to settle the claim of the plaintiff "without discount." Hcrc is 
an express trust in favor of the plaintiff, and its efficacy is not destroyed 
bccause the trustor was mistaken in believing that the claim was already - 
secured. I t  was clearly his intention that this claim should be pre- 
ferred, a t  least to the extent of the value of the land which constituted 
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i t s  consideration. Whi le  t h e  plaintiff was  not entitled to t h e  specific 
relief asked, there was sufficient i n  t h e  complaint to  have war ran ted  a 
judgment  be declared a l ien on  t h e  t ract  of l and  ful ly  described in t h i s  
deed, a n d  t h a t  i t  should be  pa id  by t h e  trustee a s  directed. 

Reversed. 

Corporation-Organization of Corporation-Meetings of Stoclcholders- 
Notice-Mortgage, V a l i d i t y  of .  

1. When corporate powers are  granted by a special act of the Legislature, 
there must be evidence of the acceptance by the corporators of the 
privileges conferred and compliance with all conditions precedent pre- 
scribed by law in order to show affirmatively that  the corporation is 
lawfully organized. I t  is otherwise when the corporation is  formed under 
the general law, for by the signing of the articles of agreement, and the due 
recording thereof, the corporators become a body politic for the purposes 
set forth in  the agreement. 

2. I n  order to protect the rights of minorities the law requires that  notice of 
the meetings of the stockholders of a corporation shall be given to every 
shareholder, either by the method prescribed in the charter or by-laws or 
by express notice; but where it appears that  every person interested had 
express notice and participated in a meeting, there is no necessity for 
proving a compliance with the statute (sec. 665 of The Code) as  to such 
notice. 

3. When a minute of the proceedings of stockholders or directors of a cor- 
poration is  made, i t  is presumed that  notice was duly given and that  the 
meeting was regularly and lawfully held. 

4. Although i t  be actually shown that  a meeting of the stockholders of a cor- 
poration was not called in  the manner prescribed by law or the by-laws 
of the company, the action of the meeting will nevertheless be declared 
valid when i t  appears that  every stockholder who did not participate in  
the meeting ratified its action afterwards. 

5. When three directors, being all of the directors of a corporation and also 
the holders of all the stock of the company, met without notice and agreed 
to create a n  indebtedness and authorized the execution of a mortgage to 
secure it, and failed to make a record of their proceedings, but subse- 
quently made and signed minutes of said proceedings: Held, that  the 
action of such directors and stockholders was valid. (Duke 9. Markham, 
105 N. C., 131, distinguished.) 

6, When a corporation deed recites that  i t  is sealed with the corporate seal it 
will be presumed that  what purports to be such seal placed after the name 
of the officer executing the deed is  the seal of a corporation. 

7. A private corporation may dispose of its property without express au- 
thority of the Legislature. 
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8. A mortgage deed of corporate property is not an executory contract within 
the meaning of section 683 of The Code. 

ACTION, tried before Shuford, J., and a jury, at  February Term, 1894, 
of GUILFORD. 

The plaintiff sued to recover possession or damages for the nonde- 
livery of certain cotton-mill machinery which he claimed under a mort- 
gage by the Crown Mills Corporation and which the defendant Cook, as 
sheriff, seize$ and sold under executions in his hands against said cor- 
poration. 

The defendant denied the validity of the mortgage, first, because 
(326) the corporation was not lawfully organized, in that the corpora- 

tors did not lawfully assemble together and give their collective 
assent in meeting assembled to the adoption of by-laws and other acts 
alleged in  the record of their meeting; second, because the alleged mort- 
gage was not authorized by the by-laws nor by the corporation. 

The Crown Mills was incorporated before the clerk of the Superior 
Court of Guilford County, and the record of the organization offered in 
evidence was as follows : 

"GREENSBORO, N. C., 17 March, 1890. 
"Pursuant to a call heretofore authorized, and signed by A. A. Holton, 

clerk of Superior Court of Guilford County, N. C., the same being 
published as required by law, and certified to by said clerk on 14 Feb- 
ruary, 1890, a meeting of the corporation and stockholders of the Crown 
Mills took place at 12 o'clock noon on 17 March, 1890, at the office of 
the Crown Mills. 

"Present: Amos Ragan, R. E. Causey, 0. S. Causey, corporators and 
subscribers to the stock of the company. 

"On motion, 0. S. Causey was called temporarily to the chair and 
acted as secretary pro tern. 

"On request of the chairman, R. E. Causey read to the meeting the 
plan of the corporation, the permit to open books of subscription, the 
call for this meeting, the certificate of the publication of such call, signed 
by A. A. Holton, clerk of Superior Court, dated 14 February, 1890; the 
number of subscribers to stock and the amount of their subscription. I t  
was ascertained that a sufficient amount of the capital stock had been 
subscribed as required by law, to wit, the following amounts: 

"Amos Ragan, ten shares; 0 .  S. Causey, ten shares; R. E. Causey, ten 
shares; making in all thirty shares, of $100 each, amounting to the par 

value of $3,000. 
(327) "On motion of R .  E. Causey, i t  was decided to fix the number 

of directors at  three, and the election thereof was proceeded with, 
when the following were unanimously chosen directors : 
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"0. S. Causey, R. E. Causey, Amos Ragan, who proceeded to elect the 
following officers : 

"Amos Ragan for president, and R. E. Causey for secretary and 
treasurer, the same being accepted and ratified by the stockholders, when 
the following was unanimously adopted as the by-laws," etc. 

The testimony tended to show that the incorporators were not all 
present at the meeting, but that the record was entered in a book pur- 
porting to be the record book of the company, and afterwards signed by 
all the stockholders. 

The record of the proceedings of the directors .at which the alleged 
mortgage was authorized was as follows: 

Pursuant to a call by the president, the directors met this day for the 
purpose of transacting business relative to negotiating a loan of money. 
for the use of the company. Present : Amos Ragan, R. E. Causey, 0. S. 
Causey. And in accordance to previous understanding i t  was ordered 
by this board of directors that R. E. Causey, treasurer, be and he is 
hereby authorized to execute the company's obligation to the amount of 
$12,000, and to secure the same by executing a mortgage on the machin- 
ery now owned by the company. And he is hereby.authorized to execute 
other obligations of the company not to exceed $10,000, and secure the 
same by mortgage or otherwise as he may determine; said moneys to be 
used in the due course of the company's business. 

AMOS RAGAN, President. 
R. E. CAUSEY, Sec. and Treas. 
0. S. CAUSEY. 

Greensboro, 24 April, 1890. 

There was testimony tending to show that there was no call (32%) 
issued for the meeting at  Greensboro on 24 April, 1890; that all 
did not meet there that day, but that they talked over the matter of the 
mortgage at  High Point about that time, and subsequently, after the 
minutes had been entered on the book as the minutes of the meeting of 
24 April, the books were carried to High Point, where they were signed 
by the three (being all of the) stockholders and directors. 

The mortgage was signed : 
R. E. CAUSEY, Sec. and Treas. [SEAL.] 

0. S. CAUSEY.   SEAL.^ 
R. E. CAUSEY. [SEAL.] 

An alleged corporate seal was also affixed to the instrument. There was 
no record or other evidence of the adoption by the corporation of a seal, 
but the secretary and treasurer testified that he knew the seal of the 
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company, and that the seal aiiixed to the instrument and purporting lo 
be the corporate seal of the company was such seal. 

Upon the conclusion of the testimony, and an intimation from his 
Honor that the plaintiff could not recover, thc latter submitted to a 
nonsuit and appealed. 

L. M .  ScoLC f o ~  plaindig. 
Schenck & Schenck and  W.  W. Ful ler  for defendant.  

A~ERY,  J. I f  the corporation never had any lawful existence, as the 
defendant contends, df course it did not authorize the execution of a 
mortgage some months after it is claimed that it was duly organized. 
The statute, The Code, sec. 677, provides that "Any number of per- 
sons, not less than three, who may be desirous of engaging in any busi- 
ness not unlawful, except building railroads or banking or insurance, at  

any place within the State, may, if i t  please them, become incor- 
(329) porated in the manner following," etc. I t  seems that three per- 

sons, Amos Ragan, 0. S. Causey and R. E. Causey, as the sole 
corporators of a manufacturing company, having ten shares each, 
signed articles of agleement before the clerk of the Superior Court of 
Guilford County, whlch were duly recorded. Having complied with the 
requirements as to the form of the articles of agreement and caused the 
proper record to be made, the three persons named as sole corporators 
became a body politic for the purposes set forth in the agreement. Thc 
Code, secs. 678, 679. Whcn corporate powers are granted by a special 
instead of a general act of the Legislature, there must be evidence of 
acceptance by the corporators and compliance with all conditions pre- 
cedent prescribed by law, in order to show affirmatively that the corpora- 
tion is lawfully organized. But in our case every corporator afixcd his 
hand and seal to the articles of agreement recorded, and by such signa- 
ture and the recording of the instrument, became invested with all the 
powers which i t  was contemplated by law to confer in such cases. The 
code. see. 679. Private co&orations are formed whcn the necessary 
contractual relations are created between the persons clothed by law with 
the powcrs of a body politic. 1 Morawitz, 24. The existence of the 
company depends upon the fact of the acceptance of the privilege (1 
Morawitz, 26), and i t  was evidently the intent of the Legislature that the 
signature to the articles should be deemed an acceptance, leaving no other 
condition precedent to be performed, except the recording, this being a 
substantial compliance with the requircmcnts of the law. 3, Morawitz, 
32, 33, 27 et seq. I n  such cases the corporators are usually constituted 
only a quasi  corporation, "whose sole function is  t o  bring into existence 
the corporation consisting of the real body of stockholders." But in  our 
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case the signers of the certificate, as appears from the recorded articles 
of agreement, were not only the sole corporators, but the only stock- 
holders, and, as between themselves, constituted a corporate body, want- 
ing only formal organization in order to transact business with the 
public. 

The law, intending to protect the rights of minorities, requires 
that notice of the meetings of the stockholders of a corporation (330) 
shall be given to every person who holds a share of the stock, and, 
if no other mode of notification be provided in the charter or by-laws of 
a company, or by statute, express notice must be given. The owner of 
every unit of interest constituting a part of the aggregate body of stock 
is entitled to the opportunity which due notice affords him of protecting 
it, by being present and participating in meetings. 1 Cook on Stock- 
holders, sec. 574. The reason for this rule is plainly met, so far as the 
organization of the company ii;i concerned, when it appears that all of 
the stockholders assented to the call of the meeting, participated in  it, 
and acquiesced in-its consequences afterwards. The State has not com- 
plained or taken any steps to question its rights or annul its powers as tl 

body politic. I f  we concede that section 665 of The Code was intended 
to apply in  such a case as this, the only purpose of the Legislature i,n 
enacting i t  was to provide that every corporator should have notice of 
the time and place of a meeting for organization. There was no necessity 
for proving a compliance with the statute, when every person interested 
had express notice and participated in  the meeting. Angel1 & Ames on 
Corporations, sec. 492. The strict requirements as to notice, being 
intended to protect stockholders, may be waived by them, and when they 
do waive it, "the meeting and all proceedings are as valid as they would 
be had the full statutory notice been given." 1 Cook, supra, sec. 599. 

I t  is always presumed that notice is given, and that any meeting of '  
which a minute is found in  the proceedings of the stockholders of a 
corporation was regularly and lawfully held, Cook, sec. 600. When a 
party assumes the burden of showing irregularity, and actually shows 
that the meeting for organization, or any subsequent one, was not called 
in  the manner prescribed by law or the by-laws of the company, the 
action of the meeting will nevertheless be declared valid when it 
appears that every stockholder who did not participate in the (331) 
meeting ratified its action afterwards. S t u t z  v. Hendky,  41 Fed., 
531; Nelson  v. Hubbard,  96 Ala., 238; Campbel l  v. Argenta,  etc., Go., 
51 Fed., 1. 

I f  the three directors, Amos Ragan, 0. S. Causey and R. E. Causey, 
met at  High Point without notice, they being also the holders of all the 
stock, i t  was a waiver of the requirement of the by-laws that such meet- 
ings should be called by the president or a majority of the directors. 
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Nelson v. Hubbard, supra; J o m s  Turnpike Co., 7 Ind., 547. Whether 
the directors met at  Greensboro or High Point, and whether in pur- 
suance of previous notice or not, is immaterial, if in fact they met 
together and agreed to create the indebtedness and authorize the execu- 
tion of the mortgage to secure i t ;  they, as stockholders and directors, 
constituting as they did the whole of each body, waived objection to the 
want of the notice prescribed by the by-laws, and the failure to make a 
record of their proceedings at  that time does not affect the validity of 
their action. Hendly v. Stutz, 139 U. S., 417. The signing of the 
minutes at  another time would not affect the validity of the action of 
the board, if in fact all three met, discussed the question of executing the 
mortgage and agreed to what was afterwards entered on the minutes and 
signed by them. I t  is true that the assent of each of the three, obtained 
a t  different times or places, to a certain course of proceedings would not 
bind them, because it would not be the action of the directors as a col- 
lective body; but if as a body they assembled together and conferred in 
taking certain action, they waived all objection to irregularities, though 
the meeting may have been informal and the minutes may not have been 
then recorded. The case of Duke v. Markham, 105 N.  C., 131, is clearly 
distinguishable in that there the stockholders a t  no time assembled as a 
body, but the assent of each individual was asked and obtained aepa- 

rately. I t  is not contended that the consent of each individual has 
(332) the same force as the concurrence of all assembled together, given 

after an opportunity to discuss their proceedings, interchange 
views, and to acquire benefit of such consultation. 

A corporation must a t  least affix i t s  seal to such instruments as would 
be invalid if executed by a natural person without a seal. 1 Morawitz 
Pr .  Corp., sec. 338. I t  was therefore essential that the seal should be 
affixed to the mortgage. I f  R. E. Causey, the secretary and treasurer, 
was authorized to sign the instrument, as agent, it will be presumed that 
what purported to be a seal, and would have been declared sufficient if 
attached to his signature as an individual, was the seal of the corpora- 
tion affixed in accordance with the recital in the attestation clause. 
2 Cook, supva, sec. 722. That clause is as follows: ('In testimony 
whereof the said party of the first part has caused this deed to be signed 
by its secretary and treasurer and two stockholders, and sealed with its 
corporate seal. 

"R. E. CAUSEY, Sec. and Treas. [SEAL.] 

"0. S. CAUSEY.   SEAL.^ 
"R. E. CAUSEY. [SEAL.]" 

The deed was made in the name of the corporation (Crown Mills) 
inserted in the body of it as the grantor, and if i t  can be shown that 
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R. E. Causey, the secretary and treasurer, was the agent of the com- 
pany, clothed with authority from the corporation to execute a mortgage 
of its property, the form of attestation adopted would be practically 
that approved by Cook, s u p ~ n ,  sec. 723, note. But i t  is contended that the 
secretary and treasurer was empowered only "to execute the company's 
obligation to the amount of $12,000, and to secure the same by executing 
a mortgage on machinery now owned by the company," whereas the 
mortgage was, in fact, given to secure a debt incurred previously by 0. S. 
Causey for money loaned by the plaintiff to buy the machinery, after- 
wards turned over to the corporation to be used in the mills, the 
seizure of which on several executions bv the defendant as sheriff (333) 

\ ,  

giving rise to this controversy. The authority given was to 
execute the company's obligation, without specifying for what purpose 
or for what consideration. The property was, in fact, conveyed to 
secure the payment of the money with which the property in contro- 
versy was bought. 0. S. Causey had obtained the money from the 
plaintiff to buy the machinery for a company to be thereafter organized, 
and had attempted to transfer the title to the machinery, as purchased, 
to the plaintiff. 

After the formation of the corporation this property was turned over 
to it, and the purpose in executing the mortgage was to secure the money 
advanced to buy it. I f  we admit that it is questionable whether there 
was any obligation on the part of the corporation to pay the debt, i t  
must nevertheless be conceded that every director and stockholder had 
notice of the execution of the instrument by the secretary and treasurer 
claiming to be acting as agent of the company. I t  might have been 
sufficient to estop them to show that with notice of the execution they 
took no steps to disaffirm the mortgage deed (2 Morawitz, see. 631), but 
i t  seems clear that they cannot disavow the act of the agent. This is 
not a question as to the validity of a mortgage deed. I t  is conceded 
that the subsequent ratification by the directors or stockholders of an 
invalid deed or one not in form a mortgage would not validate it so as 
to create a lien superior to any other lien *attaching in the interval be- 
tween the execution or registration and the ratification. But in our case 

u 

the ratification is accomplished by signing before the delivery or regis- 
tration of the deed, and it is registered in such shape that its validity as 
a lien can only be questioned by showing, in rebuttal of the presumption 
of authority, that the agent purporting to act was not in  fact empowered 
to do so. 'There was no seal attached to the paper offered in Duke v. 
Markham, supra, and purporting to be a deed, and ratification 
would not have made it a mortgage deed, while no act of the (334) 
company by amendment or otherwise could have made i t  relate 
back so as to give it the force of a lien from registration superior to 
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such liens as attached when it stood upon the record i n  its original form. 
A private corporation, not charged with any duty to the public, and not 
quasi public in  its character, may dispose of its property (as certainly 
distinguished from its franchise) without express authority from the 
Legislature by virtue of the general right of alienation that is an inci- 
dent of ownership by natural or artificial persons. 4 A. & E., 238; 
Paper Co. v. Chronicle, ante, 143. We do not think that this is a case 
in which the statute limiting the liability that may be incurred by 
executing contracts of corporations (Code, sec. 683) applies, if that 
statute be still in  force, as to existing suits. Laws 1893, cc. 84 and 388. 
There was no executory contract in this case. The corporation executed, 
if anything, a mortgage deed conveying its property. 

For  the reasons given, we think that the judge below erred in ruling 
that the plaintiffs-are not entitled to recover in any aspect of the evi- 
dence, and we must therefore grant a 

New trial. 

Cited: Powell v. Lumber Co., 153 N. C., 55 .  

(335) 
JOEL TRIPLETT v. JOHN T. FOST%R. 

Action to Foreclose Mortgage-Ownership of Notes-Statute of 
Limitatiorts. 

1. When in an action to foreclose a mortgage given to secure notes assigned to 
plaintiff, the answer did not state facts sufficient to amount to a plea of 
illegality or fraud in the inception or transfer of the notes, and there was 
no evidence tending to support such a defense, the production of the notes 
by the plaintiff was p r h a  facie evidence of ownership, and it devolved 
on defendant to rebut the qresumption. 

2. The statute of limitations on a mortgage begins to run from the maturity 
and not from the date of the notes which it secures. 

ACTION for foreclosure of a mortgage, tried a t  Fall  Term, 1893, of 
WILKES, before Winston, J., and a jury. The issues submitted' to the 
jury, and responses, were as follows: 

"1. I s  the defendant indebted to the plaintiff, and if so, in what 
amount 2" Answer : ('Yes, according to prayer of complaint." 

/ "2. I s  the plaintiff's cause of action barred by the statute of limita- 
tions l" Answer : "No." 
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"3. I s  the plaintiff the owner of the notes sued on?" (The third issue 
is excluded and covered by the first issue). 

"4. I s  the plaintiff's cause of action for the foreclosure of the mort- 
gage described in the pleadings barred by the statute of limitations?" 
Answer : "No." 

The plaintiff introduced in evidence notes, and mortgage securing the 
same, made to Joel F. Ferguson. The date of the maturity of the last 
note was 2 January, 1886. The mortgage was dated 2 January, 1882. 
There was evid%nce of the assignment of the notes and mortgage to plain- 
tiff by Ferguson, 10 August, 1892. The summons in this action was 
issued, dated 22 August, 1892. 

The defendant John T. Foster testified that the plaintiff Trip- (336) 
lett said the notes were put into his hands or were assigned to 
him by Ferguson to secure a debt of $200, and said he had promised to 
collect them, but that he could not make any settlement without the 
consent of Ferguson, as part of the money was going to the latter. All 
this testimony was excluded by his Honor as not bearing on the issues 
and as not depriving the plaintiff of an affirmative answer to the issues. 
The defendant excepted. 

The defendant offered no further testimony, and closed his case. The 
jury returned their verdict, as above indicated, under the instructions 
of the court, and the defendant excepted. There was no evidence of 
fraud, collusion or payment. From a judgment for the plaintiff the 
defendant appealed. 

'Cranor & Buxton and C. B. Watson for plaintiff. 
W .  W .  Burger for  defendant. 

SHEPHERD, C. J. The answer does not state facts sufficient to amount 
to a plea of illegality or fraud in  the inception or the transfer of the 
notes sued upon, nor is there any evidence tending to sustain such a 
defense. This being so, the production of the notes by the plaintiff was 
prima facie evidence of ownership, and i t  devolved upon the defendant 
to rebut the presumption. Jacksoa v. Love, 89 N .  C., 405; Holly v. 
Holly, 94 N.  C., 670; Ballinger v. Cureton, 104 N.  C., 474; B a d  v. 
Burgwyn, 108 N.  0.) 62. Apart from this, however, the evidence of the 
defendant, who was examined in his own behalf, shows that the payee 
of the notes transferred them to the plaintiff as collateral security. This 
gave the plaintiff a right to maintain the action. There was no error, 
therefore, in the charge of the court as to the third issue. Neither is 
there error in holding that the notes were not barred by the statute of 
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limitations. T h e  s tatute  commenced t o  run,  no t  f r o m  t h e  d a t e  of 
(337) t h e  execution, b u t  f r o m  t h e  matur i ty  of t h e  said notes. 

Upon  the whole record we  t h i n k  there i s  
N o  error .  

Cited: Beaman v. Ward, 132 N .  C., 7 1 ;  Trust Co. v. Bank, 167 N. C., 
261. 

M. C. CALL, EXECUTRIX OF I. S. CALL, V. TOWN OF WILKESBORO. 

Eminent Domain-Condemnation of Lands for Streets-Laying Out 
Streets-Necessity for-Power of Town-Authority Conferred by 
Legislature. 

1. Where a n  act of the General Assembly expressly authorizes the laying out 
a certain street across certain lands, the owner of the land cannot be 

, heard to complain that the street is not necessary for public purposes. 
2. Whether a particular use for land is public or not, within the meaning of 

the Constitution, is a question for the judiciary; and whether a public 
highway, which is for.public use, is  a necessity or not, is a question for  
the legislative department to determine. 

3. An act authorizing the laying out of a certain ,street is not affected by a 
prior judgment of the Superior Court that such street is  not a public 
necessity. 

4. By section 2, ch. 306, Private Laws 1893, the General Assembly provided tha t  
a certain street directed by section 1 of said act to be laid out in the town 
of Wilkesboro should be located under the law providing for the location of 
streets and rights-of-way a s  provided in the charter of said town: Held, 
that this was not intended to restrict the town to the powers existing 
under its charter, but to regulate the procedure in ascertaining the most 
practical way of laying out the street. 

ACTION, commenced on 8 April,  1893, heard  upon  a t emporary  
restraining order  issued b y  Boykin, J., a t  chambers a t  Mocksville, 

N. C. 
(342) T h e  restraining order  was  dismissed, a n d  plaintiff appealed. 

W. W. Barber for plahtif. 
Watson $ Buxton for defendant. 

SHEPHERD, C. J .  On 6 March,  1893, the  General Assembly passed 
chapter  306, P r i v a t e  Laws  1893, a s  follows: 
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"Section 1. That the board of town commissioners of the town of 
Wilkesboro are hereby authorized to lay off, locate and establish a public 
street in the town of Wilkesboro, not less than sixteen feet wide, com- 
mencing at  the southeast approach of the iron bridge across the Yadkin 
River, between Wilkesboro and North Wilkesboro, thence down the 
bank of said river, the most practical way, to Garrett Vine's saw and 
lumber mills. 

"Sec. 2. That said street shall be located under the law providing for 
the location of streets and rights-of-way, as provided in the charter of 
said town. 

"Sec. 3. All laws and clauses of lams in conflict with this act are hereby 
repealed. 

"Sec. 4. This act shall be in force from and after its ratification." 

The first section of the above act expressly authorizes the laying off 
the street which is the subject of this controversy, and it is not 
open to  the plaintiff to say that the said street is not necessary (343) 
for public purposes. The Constitution provides that private 
property shall not be taken except for public use, and it is well settled 
"that whether a particular use is public or not, within the meaning of 
the Constitution, is a question for the judiciary." Lewis on Em, 
Domain, 185; Mills Em. Domain, 10, 11. I t  cannot be doubted that a 
public highway like the one under consideration is a public use; and, this 
being determined, the question as to its necessity or expediency is a 
matter which rests entirely with the legislative department. Lewis, 
supra, 238 ; Mills, supra, 10, 11. 

According to these principles, the plaintiff is, as we have said, pre- 
cluded from denying the necessity for the street, and the fact that 
previous to the passage of the act of Assembly the Superior Court had 
adjudged that no such necessity existed, cannot defeat the express grant 
of authority by the Legislature. The act (sec. 1) in its terms substan- 
tially locates the street, and there is nothing in the plaintiff's contention 
that section 2 has the effect of so qualifying the provisions of section 1 
as to restrict the town authorities to the same powers only that existed 
under the charter of 1889. The act explicitly grants the authority to 
lay off the street, and section 2 was intended simply to regulate the pro- 
cedure, as, to ascertain "the most practical way," and other incidents 
attending the exercise of the right of the power of eminent domain. The 
judgment of the court below is 

Affirmed. 

Cited: Stratford v. Greensboro, 124 N .  C., 133 ; Coza,~d v. Hardwood 
Co., 139 N .  C., 296; Jeflress v. Greenville, 154 N.  C., 498. 
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LOUISA GRADY, ADMINISTRATRIX OF W. B. GRADY, v. J. W. WILSON, 
ADMINISTRATOR OF JOHN TUETT. 

Quamtum Meru&-New Promitre-Pleading-Xtatute of Limitations. 

1. Where a complaint alleged the rendering of services by plaintiff to defend- 
ant and the frequent promise of the latter to pay for the same, and also 
alleged the reasonable value of such services, the answer alleged that "if 
defendant promised any compensation it was in parol, and more than 
three years had elapsed since the making of such promise": Held, that 
the statute was sufficiently pleaded, whether the action was founded on 
the express or the implied promise. 

2. After the statute of limitations has begun to run in favor of one who after- 
wards becomes insane it is not suspended by the supervening disability. 

3. Where a debt against a ward could have been established by a judgment 
against the guardian of a lunatic before action thereon was barred by the 
statute of limitations, the fact that the debt could not have been enforced 
until after the death of the lunatic, on account of his entire income being 
required to maintain him, did not suspend the running of the statute. 

4. A reply by an administrator of a deceased debtor to the demand of plaintiff 
for payment that he would "see the judge and do whatever he said," was 
not a waiver of the statute of limitations. 

ACTION, tried a t  Fall  Term, 1894, of BURKE, before Allen, J. A jury 
trial was waived, and i t  was agreed that the judge might try the action 
and find the facts. After hearing the evidence the following facts were 
found : 

1. That during 1881, 1882, 1883 and 1884 the plaintiff's intestate, 
William Grady, lived with, furnished lodging, did washing and mending 
and performed other services for the defendant's intestate, John Tuett, 
a t  his request, and that the said services for the years 1882, 1883 and 

1884 were reasonably worth the sum of $250. 
(345) 2. That during the time such services were being rendered, the 

defendant's intestate stated on several occasions that he intended 
to sell a portion of his land and get money with which to build a house 
for plaintiff's intestate and pay him for his board, but he died without 
ever doing so. 

3. That during 1886 the defendant's intestate became insane and con- 
tinued so until his death in 1892. 

4. That the defendant J. W. Wilson was appointed guardian of the 
said John Tuett on 18 September, 1886, and continued to act as such 
until the death of said Tuett, as above stated. 

5. That the proceeds from the property of the said John Tuett during 
the time he was insane, which amounted to about $35 per year, were 
insufficient for his support, and the same, which consisted of the rents 
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from his land, were paid by plaintiff's intestate, under the direction of 
his said guardian, to the authorities of the Western North Carolina 
Insane Asylum (now State Hospital), where said Tuett was then con- 
fined. 

6. That J. W. Wilson was appointed administrator of said Tuett on 
24 May, 1892, and within one year after such appointment the plain- 
tiff's intestate, by and through his son and agent, presented his account 
for said services to defendant, who took the account and promised that 
he would do all he could for plaintiff's intestate; and on another occa- 
sion, and within one year after the appointment of 'said administrator, 
said agent again mentioned the said account to defendant, and stated to 
him that perhaps he had best get a lawyer, when defendant replied : "No, 
I will have to see the judge and do whatever he says," and again assured 
said agent that he would do all he could for plaintiff's intestate; that 
these statements were made in good faith and with no intention to mis- 
lead; that, relying on these promises and assurances so made by de- 
fendant, plaintiff's intestate did not enter suit for such services 
during his life. 

7. That plaintiff's intestate died 27 March, 1893, and this 
(346) 

action was brought within one year thereafter, to wit, on 8 March, 1894, 
by plaintiff, who was duly appointed admkistrator of the said William 
Gr'ady on 8 March, 1894. 

Upon the consideration of the foregoing facts and the plea of the 
statute of limitations attempted to be set up in the answer, the court 
was of opinion that the said statute was neither sufficiently pleaded nor 
had any application to this action, the same seeming to be an attempt 
to plead an old or a new promise, neither of which is sued on i n  this 
action, and there being no facts alleged showing that the cause of action 
had not accrued within three years, nor within ten years prior to the 
bringing of the action, nor was i t  alleged that the action had not been 
brought within one year after the appointment of the administrator 
Wilson. 

The court was further of opinion that the defense, if any, was to the 
cause of action and not to the promise, and that the fact upon which the 
defense was grounded must have been set out in the answer before it 
could be relied on by the defendant. 

The defendant excepted, insisting that the action was barred, and that 
the answer sufficiently pleaded the statute of limitations. 

The son of the plaintiff, and of the plaintiff's intestate, was examined 
as a witness on behalf of plaintiff as to the board furnished and other 
services rendered defendant's intestate by his said father. 

Objected to by defendant under section 590 of The Code. Objection 
overruled, and defendant excepted. 
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The defendant J. W. Wilson was offered as a witness in his own 
behalf, and i t  was proposed to prove by him that while guardian of 
Tuett he had a conversation with William Grady, and that Grady 
claimed the land of Tuett as his heir, but never said anything about 

any indebtedness or any claim against him. 
(347) . Objected to by plaintiff. Objection sustained, because the evi- 

dence was immaterial and also prohibited by section 590 of The 
Code. Defendant excepted. 

Judgment was rendered upon the facts found in favor of the plaintiff 
for $250. Defendant excepted and appealed. 

Isaac T .  Avery and X .  J .  Erwin for plaiintiff. 
Battle & Mordecai for defendant. 

CLARK, J. The allegation of the complaint is that the plaintiff's intes- 
tate rendered services during the years 1881, 1882, 1883 and 1884 as a 
servant for defendant's intestate, who promised time and again to pay 
for them. The complaint further alleges the reasonable value of said 
services, so as to recover upon a quantum meruit. The answer alleges 
full payment of said services, and says that if defendant's intestate 
promised any additional compensation, or any compensation, it "was in 
par01 and more than three years had elapsed since the making of < ~ ~ c h  
promise, and the defendant specially pleads the statute of limitations 
upon such promise." The statute was sufficiently pleaded, whether the 
action is on the express promise or the implied promise. Stokes v. 
Taylor, 104 N. C., 394; Pulps v. Mock, 108 N. C.,  601; Xtubbs v. Motz, 
113 N .  C., 458. This is not a case where the alleged promise is to pay 
out of the estate after death. Here the statute began to run for each 
year's services at  the end of the year. The statute began to run for the 
last year's services on 1 January, 1885, and three years had elapsed 

-before the death of either plaintiff's intestate or of defendant's intestate. 
The Code, section 164, has therefore no application. The claim as to 
1881 and 1882 was already barred upon the defendant's intestate becom- 
ing insane in 1886. As to the claim for 1883 and 1884, the statute, 
having begun to run, was not suspended by the supervening insanity. 

Chancey 7 ; .  Powell, 103 N. C., 159. Action should have been 
(348) brought within three years against the employer, or, after the 

insanity, against his guardian. The debt could have been estab- 
lished by judgment, even if the allegation was correct that it could not 
have been collected till after the ward's death on account of the income 
being required for his support. The claim being barred before the death 
of defendant's intestate, and there being neither proof nor allegation of 

. a  new promise in writing (The Code, sec. 172) by the defendant, it is 
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not necessary to  consider the question which that  would have raised. 
Fleming v. Fleming, 85 N.  C., 127. The reply of the administrator to 
the plaintiff that  i t  was not necessary to get a lawyer and that  he "would 
see the judge and do whatever he said," was not conduct which waived 
the statute and justified the plaintiff in not bringing action. Hill v. 
Hilliard, 103 N.  C., 34;  Joyner v. Massey, 97 N .  C., 148. Besides, the 
claim was already barred, and the plaintiff was not prejudiced by the 
delay. 

Error.  

Cited: Duclcworth v. Duckworth, 144 N. C., 622. 

W. J. McEWEN v. JOSEPH LOUCHEIM. 

Practice-Referee's Findings of Fact-Action by Agent for Commis- 
sions-Qz~adum Meruit. 

1. Where, in passing upon exceptions to a referee's report, the judge below 
makes no specific findings of fact, it will be presumed, upon appeal to this 
Court, that he adopted the referee's findings of fact. 

2. Where plaintiff, who was entitled under contract with defendant to com- 
missions on all goods sold within a certain territory, went beyond such 
territory, a t  the request of defendant, for the purpose of making sales, and 
obtained orders which were turned down by defendant, he is entitled to 
his expenses and reasonable compensation for his time. 

3. The findings of fact by a referee cannot be reviewed by this Court, when 
they have been approred by the judge below. 

4. A receipt given in a settlement between parties is only prima facie evidence. 

ACTION, tried before Allen, J., a t  Fal l  Term, 1894, of ASHE, (349) 
upon exceptions to a referee's report. 

The sixth exception was : 
"That the referee's conclusions of law are erroneous, i n  that  he  

finds the defendant is  indebted to the plaintiff i n  any amount (351) 
a t  all." 

H i s  Honor overruled the exceptions and confirmed the referee's report, 
and the defendant appealed. 

R. A.  Doughton for plainti f .  
Haywood & Haywood for defendant. 
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CLARK, J. The judge having made no specific findings of fact, he is 
presumed to have adopted those of the referee. Battle v. Nayo, 102 
N. C., 413. The plaintiff sued for commissions on the bill of goods sold 
to Carroll & Co. While this was disallowed because the sale was made 
in  territory not embraced in  the contract, i t  being found as a fact that 
the trip to make the sale was made at  the request of the defendant, the 
referee properly allowed the plaintiff his expenses and reasonable com- 
pensation for his time. fltolces v. Taylor, 104 N.  C., 394. There was 
no error in  allowing the commissions on the sale to Yarborough, which 
was according to the contract. There were alIegations of fact in the 
answer which, if found true, negatived liability as to this item and for 
the $27.32, but the finding of the referee was adverse and me cannot 
review his findings of fact. The judge below possessed that power, but 
he approved the referee's findings. We do not find in the pleadings or 
the referee's report any admission by plaintiff of a credit of $28.54, as 
stated i n  the fourth exception. The receipt was only prirfna facie evi- 
dence, and i t  was directly impeached by the replication. Harper v. Dail, 

92 N. C., 394. The sixth exception is too general to be considered, 
(352) except as i t  covers matters embraced in the specific exceptions 

just referred to. Clark's Code (2  Ed.), pp. 413, 414. 
No error. 

Cited: Foushee v. Beckwith, 119 N.  C., 179 ; Dunavant v. R. R., 122 
N. C., 1001; Smith v. Xmitlz, 123 N.  C., 234; Ramsay v. Browder, 136 
N.  C., 253. 

JAMES McMILLAX v. R. H. GAMBILL ET AL. 

Practice-Failure to Deny Allegations of Complaint Equivalent to 
Admission-Chain of Title. 

In deducing his title in the trial of an action to recover land, the plaintiff 
traced the title from the State to J. M., but failed to show a conveyance 
from J. M, to M. B., under whom he claimed. The complaint alleged 
that J. M. conveyed the land in fee to M. B. and that the deed had been 
lost or destroyed. These allegations were not denied by the answer: 
Held, that the failure to deny being equivalent in such case to an admis- 
sion, these admitted allegations made the plaintiff's chain of title as com- 
plete as if the deed alleged to have been destroyed had been produced. 
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ACTION to recover possession of a tract of land, tried at  Fall Term, 
1894, of ASHE, before Allen, J., and a jury. The court held that plaintiff 
could not recover. 

R. A. Doughton for plaintiff. (353) 
No courzsel contra. . 

BURWELL, J. This is an 'action to recover land. The case states that 
"the plaintiff showed a regular chain of title covering that in dispute 
from the State to John McMillan and from the heirs of Meredith Ballou 
to himself." I f  he could have shown a deed from John-McMillan to 
Meredith Ballou his chain of title would have been complete. 

Upon an examination of the pleadings we find that it is alleged in the 
third section of the complaint that "John McMillan, who was then the 

of said land, conveyed the same in fee to Meredith Ballou; that the 
dee made to Ballou has been lost or destroyed"; and these allegations O W Y  

are not denied in  the answer. Failure to deny is  equivalent in  such case 
to an admission. By this admission the plaintiff's chain is therefore 
made as complete as i t  would have been if he had produced the deed so 
alleged to be lost. It seems evident that the fact that there was no denial 
of these allegations was not called to the attention of the judge below. 

New trial. 

Cited: Willis is. Tel. Co., 150 N.  C., 324. 

(354) 

BRADDY & GAYLORD v. NEW YORK BOWERY FIRE INSURANCE 
COMPANY. 

A,~bitra~tion-Ba'd Faith-V7hen Agreement Ends. 

1. While an agreement in a policy of insurance to submit to arbitrators the 
single question of the amount of loss by fire sustained by the insured is 
not invalid, yet a contract which ousts the jurisdiction of the courts by 
leaving all other matters involved in any controversy that may arise 
between insurer and insured to such arbitrament is void as against public 
policy. 

2. When either party to an arbitration acts in'bad faith in order to defeat its 
real object, the other is absolved from duty with regard to it. 

3. Where, by the terms of an agreement to submit to appraisers the question 
of the amount of loss by fire, the appraisers, when appointed, were to 
meet at  a certain place and on a certain date, and the parties were to 
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waive all further notice of the meeting on that day, or their subsequent 
meetings, and the appraisers met, the parties will be presumed to be 
cognizant of all that was done by the arbitrators. 

4. I t  is not unreasonable for an arbitrator, acting with a view to secure the 
service of an unprejudiced, competent and honest umpire, to insist that 
only the names of persons living in the vicinage or in the State, or in 
some way known to him, at least by reputation, shall be tendered to him 
to act as such. 

5. .When the failure of an arbitration is evidently due to the unreasonable 
conduct of the arbitrator selected by one of the parties who had notice 
of all that was done by such arbitrator, the agreement for arbitration 
may be considered as ended. 

APPEAL from Whitaker, J., May Term, 1894, of FORSYTH. From the 
judgment on a verdict for the defendant, the plaintiffs appealed. 

The facts sufficiently appear in the opinion of Associate Justice 
(355) Avery. . - cb 

Watson & Buxton and Jones & Patterson for plaintiffs. 
Glenn & Manly for defendant. 

AVERY, J. While it is well settled that an agreement in a policy of ' 
insurance to submit to arbitrators the single question of the amount of 
loss by fire sustained by the person insured is not invalid (Manufactur- 
ing Co. v. Insurance Co., 106 N.  C., 28; Carroll v. Insurance Co., 72 
Cal., 297), it is equally well understood that a contract which would oust 
the jurisdiction of the courts by leaving all of the matters involved in 
any controversy that might arise between insurer and insured to such 
arbitrament is void as against public policy. Angel1 on Insurance, 431 ; 
Scott v. Avery, 20 E .  L. & E., 327; S .  c., 8 Exch., 487; Sarncilito v. 
C. U.  A. Co., 66 Cal., 256;' 2 Biddell Ins., sec. 1154. I f  a stipulation in 
the policy to submit all controverted questions that may arise in case 
of loss to arbitrators cannot be enforced, will the courts allow a contract, 
making the submission of the single question of the amount of loss sus- 
tained, to deprive a plaintiff of the opportunity to try the issues of fact 
involved, of his right to recover before a jury by reason of the miscon- 
duct of the parties or of the arbitrators? I f  either party acts in bad 
faith in order to defeat the real object of the arbitration, the other is 
absolved from duty in regard to it, and from any obligation to enter 
into a new agreement for arbitration. 2 May Ins., sec. 49613; Uhrig v. 
Ins. Co., 101 N.  Y., 362 ; Wood Ins., see. 230. "A claimant under such 
a policy," said the Court in  Uhrig's case, supra, "cannot be tied up for- 
ever without his fault and against his will." Citing that case to sustain 
the proposition, Biddell, in his work on Insurance, sec. 1162, says: 
"Where each party duly selects an arbitrator, but the umpire fails of 
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selection, it is said there need not be a new arbitration." The Supreme 
Court of Pennsylvania, in Ins. Co. v. Hoikirtg, 115 Pa.  St., 416, 
held that where two arbitrators, appointed under an agreement (356) 
like that in the policy sued on, failed to agree, then a suit brought 
by the plaintiff should be deemed a revocation of such an agreement. 
The parties can contract that, at  the written request of either of them, 
they will each select an arbitrator and empower them to choose an 
umpire; but if the courts should give their sanction to any course of 
conduct on the wart of the insurer or of the arbitrator selected bv the 
defendant, thatlmight be repeated in any case which might arise and 
operate to indefinitely delay the precedent arbitration and prevent the 
bringing of an-action, it would manifestly enable the insurer by appoint- 
ing an interested and corrupt appraiser to accomplish indirectly what 
the law declares shall not be done directly by virtue of a stipulation or 
agreement. 

By  the terms of the contract to submit to the appraisers, they were, 
when appointed, to meet in  the town of Winston on 1 December, 1892, and 
the parties were to waive all further uotice of the meeting on that day, 
or their subsequent meetings. The plaintiffs named one L. G. Cherry, 
of Winston, and the defendant, selected one Westbrook of Btlanta, 
Georgia. When the two met, we must assume that the defendant, having 
waived all claim to further notice, was cognizant of all that was done by 
the arbitrators selected. The first proposition, emanating from West- 
brook, was to select one Wilson, a resident of Winston. Cherry objected, 
and assigned as a reason that  Wilson had already been suggested by 
another insurance company, liable for the same loss, as a suitable ap- 
praiser to act for i t  i n  estimating the very same loss. This objection 
was not an unreasonable one, since supposing that Cherry's objection 
was to secure the services of not only honest, but unprejudiced men, he 
did what any cautious lawyer would have advised his client to do in 
reference to a juror when he objected to having the rights of the 
plaintiff passed upon by a man who might be biased by the fact (357) 
of his selection by another company which was antagonistic to the 
plaintiff, to represent it in passing upon the very same question. The 
next move was also made by Westbrook, when he proposed that each ap- 
praiser should nominate three men for umpire, and the two should try to 
agree upon one of the six so selected. Cherry named three business men 
of the town of Winston, to all of whom Westbrook objected, but i t  does 
not appear that he assigned any cause. Westbrook named three persons, 
all residents of the State of Georgia. Cherry objected, and stated as a 
reason for so doing that they all lived in the State of Georgia, and, as 
we assume, were unknown to him. The trial of the question of the 
amount of loss was to be left for decision to appraisers instead of a jury, 
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to whom but for the agreement the plaintiff might have demanded that 
i t  be submitted. We do not think it unreasonable for an appraiser, act- 
ing with a view to secure the services of an unprejudiced, competent and 
honest associate, to insist that only the names of persons living in the 
vicinage, or in the State, or in some way known to him, a t  least by repu- 
tation, s h ~ u l d  be tendered to him to take the place and discharge the 
functions of a juror. The failure of the arbitration was evidently due to 
the unreasonable conduct of the appraiser selected by the defendant, and 
they had notice of all that was done by him. I t  is not necessary for us 
to follow the ruling of the Court of Pennsylvania in holding that, in 
any failure of arbitrators selected to agree, the plaintiff is left at liberty 
to sue, though good reasons could be given for so doing. But in this 
particular case, where the defendant permitted the appraiser, chosen by 
it, to leave for Georgia, g i ~ i n g  his address to Cherry, after acting so 
unreasonably, and held its peace then and thereafter till 10 February, 
1893, when the summons was issued, it is manifest that if the company 
did not intend or consent, by dilatory measures, to defeat the bringing 
of an action altogether, the success of the stratagem adopted by West- 

brook, if approved, might point out the way for an unscrupulous 
(358) agent in the future designedly to accomplish what the law would 

declare unlawful if it were attempted by means of the enforce- 
ment of a contract. 

The court instructed the jury that if they believed the evidence, to find 
by an affirmative response to the first issue that the arbitration was still 
in  force. I n  this ruling we think that there was error. As another trial 
will be had, and other additional evidence may be brought out bearing 
on the other questions involved, we deem i t  unnecessary to advert to any 
other exception. 

New trial. 

Ci ted:  Pretx fe lder  v. Ins. Co., 116 N. C., 497; Pretzlfelder v. Ins. Co., 
123 N.  C., 166; K e l l y  v. T r i m o n t  Lodge, 154 N.  C., 100; WiZZiams v. 
Mfg. Co., ib., 209; N e b o n  v. R. R., 157 N. C., 201. 
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JOHN W. GRAYSON ET AL. v. J. L. ENGLISH. 

Action to Recover La~zcdEntry-Grant--Senio~ Grant on Junior 
Eniry-Vague Description of Land in Entry-Constructive Notice to 
Junior Enterer. 

1. If the description contained in an older entry so identifies the land intended 
to be covered by i t  that  a junior enterer can, upon reading it, ascertain 
that  i t  is the same land for which he subsequently obtains a grant under 
his junior entry, he takes with constructive notice of the inchoate equity 
of the senior enterer. 

2. While the rule in reference to the sufficiency of description of land in 
entries of land a s  between the State and the enterer is more liberal than 
that  applicable to descriptions of land in conveyances and contracts be- 
tween individuals, yet a vague and indefinite description in an entry is 
not constructive notice to a subsequent enterer until the location is made 
certain by a n  actual survey. 

3. Constructive notice to subsequent enterers may be given by a n  enterer of 
land in two ways-first, by making a survey of a vague entry, or one con- 
taining a n  indefinite description, and thus identifying that  which was 
before uncertain; and, second, by making the description in the entry so 
explicit a s  to give reasonable notice of the first appropriation. 

4. An entry (No. 2'252) for 640 acres was so drawn a s  to include all vacant 
lands on the summit of H. Mountain a t  the north end and extending 
down from the summit on the east and west sides to the lands of others 
mentioned in the entry. Another entry (2253), made the same day by 
the same party, described "640 acres adjoining the above (the lands 
covered by entry No. 2252), the lands of B. G., C. D., B., the Powell place, 
Allen's Dealsville tract, extending along the summit of the H. Mountain 
and down both sides to deeded land." A subsequent entry for land covered 
by entry No. 2253 was made by plaintiffs, who obtained a grant therefor 
prior to the date  of the survey and grant to defendant on the entries Nos. 
2252 and 2258: Held,  that  the senior entry contained upon its face a 
sufficient description to affect the subsequent enterers of the same land 
with notice of the equity of the senior enterer. 

CONTROVERSY without  action, submitted under  section 567 of (359) 
T h e  Code, heard  before Allen, J., F a l l  Term, 1894, of MODOWELL. 

T h e  following i s  the  case agreed:  
((1. T h a t  J o h n  B. Grayson died 26 April, 1885, leaving h i m  surviving 

t h e  plaintiffs above named, h i s  only heirs a t  law, except Margare t  L. 
Grayson, who i s  h i s  widow. 

"2. T h a t  t h e  said J o h n  B. Grayson died intestate, a n d  h i s  real  estate 
descended to t h e  plaintiffs, h i s  heirs a t  law. 

"3. T h a t  R. D o n  Wilson is  dead, and  left a l as t  will  a n d  testament by  
which h e  devised h i s  interest i n  t h e  l and  i n  controversy t o  M a r t h a  L. 
Sledge. 
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"4. That Martha L. Sledge executed a deed conveying her interest in 
said land to J. L. English. 

"5. That on 25 November, 1868, R. Don Wilson caused to be entered 
bn the book of the entry-taker of McDowell County the following writ- 
ing : 

"'No. 2252. R. Don Wilson enters 640 acres of land lying on both 
sides of Huntersville or (or and) Haney Mountain, extending from the 
north end along the summit and down both sides to deeded lands adjoin- 
ing lands of Mills Higgins, Dr. Gilbert, John Jarrett, the Prices and 

others. This 25 November, 1868.' 
(360) "And on the same day a like writing on the entry-taker's book 

was made, in the following language, to wit:  . 
"(NO. 2253. R. Don Wilson enters 640 acres of land adjoining the 

above, the lands of Early Gurley, Charles Dixon, Butler, the Powell 
place, Jason Allen's Dealsville tract, extending along the summit of the 
Huntsville Mountain and down both sides to deeded land. This 25 
November, 1868.' 

"On 30 December, 1870, R. Don Wilson procured a grant to be issued 
to him by the State of North Carolina, on the last-mentioned writing in 
entry-taker's book. A copy of said grant is hereto attached, marked 
'Exhibit 8.' 

"6. That on 26 December, 1868, Albert Conley caused to be entered in  
the entry-taker's book of McDowell County the following writing, to wit : 

" 'No. 2270. Albert Conley enters 100 acres of land on the waters of 
North Muddy Creek, adjoining the land now owned by Rebecca Elliott 
and others. This 26 December, 1868.' 

"That on 1 February, 1869, John B. Grayson caused a like entry to be 
made in the following language, to wit : 

"'No. 2329. J. B. Grayson enters 100 acres of land on the waters of 
North Muddy Creek, joining the lauds of John E .  Gofdrth and others. 
This 1 February, 1869.' 

"7. That on 6 January, 1879, Albert Conley procured from the State 
of North Carolina a grant on his said entry, a copy of which is hereto 
attached and marked 'Exhibit B.' And the said Albert Conley, by deed, 
duly conveyed his interest in  said land to J. B. Grayson, who died seized 
thereof, if Albert Conley was ever seized of same. That on 6 January, 
1870, J. B. Grayson caused to be issued to him by the State of North 
Carolina a grant for sixty acres of land on his above-mentioned entry 
(his grant calling for sixty acres, and a copy thereof is hereto attached 
and marked 'Exhibit C') . 

"8. That ~ r i o r  to the date of the survey of the Wilson entries above 
set out there were surveys on the Conley and Grayson entries, and 
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grants issued to Conley and Grayson. The lands granted to R. Don (361) 
Wilson cover the lands granted to Conley and Grayson. 

"Upon the above statement the court is asked to render judgment. 
"Upon the foregoing facts the plaintiffs contend that the entries of 

R. Don Wilson are void on account of vagueness and uncertainty in de- 
scription, and the defendant contends that the description in  said 
entries is sufficiently definite to give notice to the plaintiffs at the time of 
their entry." 

His  Honor, being of opinion with the defendant, adjudged that the 
plaintiffs "hold the legal title to the land in controversy in trust for the 
defendant, and that said plaintiffs execute to the defendant a good and 
sufficient deed releasing all their right, title and interest in said lands. 
I t  is further ordered that the plaintiffs pay the costs of this proceeding." 

From this judgment the plaintiffs appealed. 

Justice d Justice for plaintifs. 
Morris & McCall for defendants. 

AVERY, J. The question that gives rise to this controversy is, whether 
the plaintiff is the owner of the equitable as well as the legal estate of 
the land in controversy. I f  the description contained in the older entry 
of the defendant so identified the land intended to be covered by it that 
the plaintiff could, upon reading it and prosecuting any inquiry as to 
boundaries suggested by its terms, have ascertained that it was the same 
land for which he subsequently obtained a grant under the junior entry, 
then the latter, as junior enterer, took with constructive notice of the 
inchoate equity of the senior enterer. It is not to be understood that 
any description in an entry, not void upon its face for uncertainty (how- 
ever imperfect as a means of identification it may be), operates 
as constructive notice to all persons making subsequent entries of (362) 
the land that such description was intended to embrace. The rule 
i n  reference to the validity or sufficiency of the descriptions in entries as 
between the State and the enterer is much more liberal than that appli- 
cable to deeds and to contracts for sale of land between individuals. I n  
Harris v. Ewing, 21 N .  C., 374, Chief Justice Ruflin said: "It appears 
to the Court, therefore, that a vague entry is not void as against the 
State, but gives the enterer an equity to call for the completion of his 
title by the public officers." I n  the subsequent case of Johnston v. 
Sheltorz, 39 N.  C., 85, the same learned judge, in speaking of the validity 
of an entry and its sufficiency as notice, said: "Its vagueness renders i t  
void as against a subsequent enterer who surveyed and paid his money 
before the plaintiffs had made their entry more specific, if the expression 
may be allowed, by a survey identifying the land they meant to appro- 
priate." As between the State and the enterer, the inchoate equity 
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created by making an entry, not containing a specific description that 
confines i t  to a particular place, is "in some degree a floating right to 
have a certain quantity of unappropriated land anywhere the enterer 
may select within two years on a certain stream or mountain in  the 
county." Johwton v. Shelion, supra. While, therefore, an entry con- 
taining a description that would be altogether insufficient in a contract 
for sale or a conveyance of land was not void as between the State and 
the enterer, it was, nevertheless, not notice to subsequent enterers until 
its location had been made certain by an actual survey. Constructive 
notice might be given to one desiring to enter the same land in  two ways, 
and whenever given by either method the junior enterer, being affected 
by it, would hold under any grant taken out by him, subject to the right 
of the person holding the older entry to take out a grant also and have 

the senior grantee declared a trustee and ordered to convey to him. 
(363) Nunn v. Mulholland, 17 N. C., 381. The two methods of affect- 

ing all subsequent enterers with constructive notice are: 
1. By making a survey of a floating or vague entry or one containing 

an indefinite description, and thus identifying that which was before 
uncertain. Currie v. Gibson, 57 N. C., 25;  Munroe v. McCqrmick, 41 
N. C., 85; Johndon v. Shelton, supra; Har& v. Ewing, supya. 

2. By making the description "so explicit as to give reasonable notice 
to a second enterer of the first appropriation." Johnston v. Shelton, 
supra, a t  p. 9 2 ;  Har& v. Ewing, supra, at p. 372. "The object of de- 
scription is to identify the thing for which the contract is made, and 
whatever means will effect that end must be all-sufficient." Harris v. 
Ewing, supra. 

The statement sent up by the parties as the foundation of a contro- 
versy without action contains a description which is certainly not so 
vague as to affect the validity of an entry. Indeed, upon its face it seems 
probable that i t  may have pointed to extrinsic proof, such as would have 
made the identification complete. I f  i t  does, then i t  was constructive 
notice, and the plaintiff holds in trust for the defendant. The equity of 
the defendant depends upon this question. 

Two entries were made on the same day, in the following terms: 
"No. 2262. R. Don Wilson enters 640 acres of land lying on both 

sides of Huntsville or (or and) Haney Mountain, extending from the 
north end along the summit and down both sides to deeded lands adjoin- 
ing lands of Mills Higgins, Dr. Gilbert, John Jarrett, the Prices and 
others. This 25 November, 1868." 

And on the same day a like writing on the entry-taker's book was 
made, in  the following language, to wit: 

"No. 2253. R. Don Wilson enters 640 acres of land adjoining the 
above, the lands of Early Gurley, Charles Dixon, Butler, the Powell 
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place, Jason Allen's Dealsville tract, extending along the summit 
of the Huntsville Mjmntain and down both sides to deeded land. (364) 
This 25 November, 1868." 

On 30 December, 1870, R. Don Wilson procured a grant to be issued 
to him by the State of Yorth Carolina on the last-mentioned writing in 
entry-taker's book. 

I t  would seem that the description contained in Entry No. 2252 was 
so drawn that i t  must include all vacant land on the summit of Haneg 
Mountain at  the north end and extending down from the summit on the 
east and west sides of the summit to deeded land or lands for which 
claimants (several of whom are mentioned) had titles. The second entry, 
No. 2253, upon which the junior grant, through which defendant's 
claim was issued, is located by its terms so as to adjoin the other entry 
on the south. include the summit further south and to extend from said 
summit on either side so as to join the deeded land of Early Gurley and 
others mentioned. The land intended to be appropriated must have been 

" surveyed so as to join the lands of the persons named on either side of 
the summit, and on the south and on the north so as to extend to any 
vacant land surveyed under the preceding entiy, or, if none should be 
found, to the lands of adjacent owners named in said entry. Though the 
more advisable practice in such cases is to locate the bounds of the entry 
by means of an actual survey, and thus make the sufficiency of the de- 
scription appear more clearly by proof of extrinsic facts to which it 
points, yet, in  this particular case, we must hold, without any par01 
proof, that the land entered appeared upon its face to lie between the 
tracts of the persons mentioned therein, or, in case no vacant land was 
found to constitute the northern boundary, then the lands of persons 
named in Entry No. 2252. Instead of specifying a beginning corner in 
a certain line and lying on the headwaters of a particular creek, as in  
Horton v'. Cook, 54 N. C., 273, the entry in our case is declared to 
include the summit of a certain mountain-in effect. to lie between the 
deeded lands of certain owners and to lie south of certain other 
deeded tracts or any vacant land that might be found between (365) 
them along the northern end of said summit. While we would 
have been saved from some hesitancy by incorporating into the affidavit, 
as a part of the statement of facts agreed, some proof of the location of 
the lands of the adjacent owners, we conclude that the senior entry con- 
tained upon its face a sufficient description to affect subsequent enterers 
of the same land with notice of the equity of Wilson. We deem it proper . 
to say, however, that i t  must almost necessarily be more advisable for 
one or the other of the parties in any case where the right to recover in 
an  action or on a counterclaim depends upon the question whether an 
entry is so definite as to affect subsequent enterers with cdnstructive 

249 



I N  THE SUPREME COURT [I15 

notice of i ts  location, to  offer testimony, if the facts are i n  dispute, and  
have a finding by a jury or by consent by the court, g f  the developments 
made by a n  actual survey. 

F o r  the reasons given, the judgment of the court below is  
Affirmed. 

Cited: W y a t t  v. Mfg.  Co., 116 N.  C., 277; Carr v.  Coke, ib., 252; 
Fisher v. Owen, 144 N.  C., 654; Call v. Robinett, 147 N.  C., 617; 
Lovin v.  Carver, 150 N. C., 711 ; Cuin v .  Dowrziozg, 161 N. C., 596. 

HAMILTON ERWIN v. GEORGE P. ERWIN, EXECUTOR OF A. H. 
ERWIN, DECEASED. 

Action for Legacy-Construction of Will-Conditional Devise of Land. # 

A testator devised a tract of land to his sister C. for life, remainder to his 
son G. and his children, provided G. should pay to his estate the sum of 
$2,000. He also, in another item, directed his executor to pay his sister 
C. $300 annually during her life for her partial support. The will con- 
tained no residuary clause. For a number of years before the death of 
C'. the annuity was not paid, and the claim for the sums then due having 
been assigned to plaintiff, he reduced tbe same to judgment against the 
executor, and after the death of G. brought an action to subject the fund 
of $2,000 to the payment of the judgment, there being no other assets: 
Held (I) ,  that the payment of the $2,000 by G, was a condition precedent 
to the vesting of the devise of the remainder, and not a charge upon the 
land; (2)  that, there being no specific disposition of the $2,000 and no 
residuary clause, the testator died intestate as to the $2,000, which, if 
paid, will be subject to the satisfaction of the plaintiff's judgment; other- 
wise, the land, as undevised real estate, will be subject to the payment of 
the judgment. 

CONTROVERSY without action, heard before Allen, J., a t  Fa l l  Term, 
1894, of BURKE, upon an  agreed statement of facts as follows: 

"1. That  A. H. Erwin, a citizen and resident of Burke County, died 
i n  said county on 4 October, 1877, having first made and published a 
last will and testament appointing the defendant George P. Erwin his 
t rue  and lawful executor, a copy of which said will, duly admitted to 
probate and recorded in  the clerk's office in  Burke County, is hereto 
attached as par t  of this case. 

"2. Tha t  the said George P. Erwin qualified as such executor on 1 5  
October, 1877, and immediately entered upon the duties of his said 
office. ' 
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"3. That according to the provisions of Item 7 of sai&will, which 
reads as follows: 

" 'I give and bequeath to my sister Cecelia M. Erwin all my (367) 
household and kitchen furniture and my buggy and harness, to 
dispose of as she pleases, and direct my executor to pay her three hun- 
dred dollars annually during her life, which will enable her to board 
herself where she pleases if she is not disposed to live at  Belvidere, and 
this amount be sufficient to support her, with the rents from Belvidere, 
wherever she may desire to live' . . . 

"Cecelia M. Erwin was entitled to be paid by said executor out of the 
estate of the said A. H .  Erwin the sum of $300 annually during her 
life. 

"4. That the said executor failed to pay the said sum of money to the 
said Cecelia M. Erwin as provided in  said Item 7 of said will for a 

the plaintiff Hamilton Erwin, he brought two several suits in the Supe- 
rior Court of Burke County, and recovered two several judgments 
thereon, to wit, one for the sum of $1,680, with interest on $1,500 from 
21 March, 1892, at  six per cent per annum, and one for $210 and interest 
from 20 March, 1893, to be paid by the said George P. Erwin whenever 
assets should come into his hands belonging to the estate of his said 
testator, or whenever any sum or sums of money should be due from 
him to said estate, or for any reason payable by him to said estate. 

"5. That the personal property belonging to the estate of said testator 
has been exhausted, and there are no assets with which to pay said 
judgments unless the funds hereinafter mentioned are liable therefor. 

"6. That Item 1 of said will is as follows: 
"'I will and devise to my sister Cecelia M. Erwin my tract of land, 

including this old mansion of my father, known as Belvidere, and the , 

improvements on such parts thereof as I may not include in the specific 
devises in this will, to have and to hold for and during her natural life, 
and a t  her death the remainder to George P. Erwin and his children, 
provided he pays to my estate the sum of $2,000; niy object 
being to keep this old family mansion in the family as long as (368) 
possible.' 

"7. That Cecelia M .  Erwin, the devisee for life named in said Item 1 
of said will, died on the ---- day of ----------, 1894." 

The respective parties claim as follows : 
"1. The said Hamilton Erwin claims that he is entitled to have the 

said sum of $2,000, which is to be paid by the said George P. Erwin, 
applied to the payment of the sums due him on the judgments hereinbe- 
fore set forth. 
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"2. The s,gJd George P. Erwin, executor as aforesaid, claims that the 
said fund is not applicable to the payment of said judgments, or any 
part thereof, but should be paid to the heirs of A. IT. Erwin." 

His  Honor rendered the following judgment : "This cause' coming on 
to be heard upon the case agreed, and the court being of opinion that the 
sum of two thousand dollars, which is or should be in  the hands of said 
executor, should be applied to the payment of the judgment mentioned 
in case agreed, it is now, on motion of Avery & Erwin and J. T. Perkins 
and S. J. Erwin, counsel for the plaintiff, considered and adjudged that 
the defendant G. P. Erwin, executor of A. H. Erwin, pay to the plaintiff 
Hamilton Erwin the said judgments out of the said sum of $2,000, which 
he is due said estate, as stated in the case agreed, the said judgments to 
be paid pro rata, and the cost of this proceeding to be taxed by the 
clerk. This judgment is without prejudice to the rights of claims by 
J. W. Wilson as assignee or otherwise." 

The defendant excepted to this judgment and appealed. 

John T. Perlcins and 8. b. E r w i n  for p la id i f f .  
M. Siler f o r  defenda,nt. 

MA~RAE,  J. The Belvidere place was devised to Cecelia M. Erwin 
for her life, with remainder after her death to George P. Erwin 

(369) and his childrcn, "provided he pays to my estate the sum of two 
thousand dollars." I t  will be seen that a condition was attached 

to the devise of the remainder. This devise could never take effect until 
the payment of the sum named. This sum was not a charge upon the 
land, for if such wcrc the case the estate in remainder in the land would 
have vested in  George P. Erwin and his children, subject to a lien or 
charge thereon for the same. But by virtue of the condition precedent 
the estate in remainder could not vest until the payment of the sum 
named. 

I t  will appear by Item 8 of the will that the tcstator intended to make 
further disposition, by codicil, of the personal estate and the proceeds 
of real estate directed to be sold, and which should remain in  the hands 
of the executor after payment of debts and charges incident to the execu- 
tion of the mill and of the specific legacies. Having failed to make such 
disposition, i t  necessarily follows that he died intestate as to such por- 
tion of his estate as was not specifically devised or bequeathed, there 
being no residuary clause in the will. There is nothing in  the will to 
indicate that the testator intended that the two thousand dollars to be 
paid by George P. Erwin should be distributed in any other manner 
than the balance of the qersonal estate. I t ,  therefore, when paid in 
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becomes part of the said personal estate liable for the debts, charges and 
legacies. 

The annuity of three hundred dollars bequeathed to said Cecelia never 
having been paid, and her claim therefor having been duly assigned to 
the plaintiff and reduced to judgment, has now become a debt against 
the estate, and all the other personal property having been exhausted, it 
will be the duty of the executor to satisfy these judgments out of the 
said two thousand dollars if the same has been paid in. If the same shall 
not be paid, the condition not being fulfilled, the devise of the remainder 
in  fee of the Belvidere place will never take effect, and said lands 
will become a part of the undevised real estate of the testator, (370) 
subject to the satisfaction of the judgments. This was clearly 
the will of the testator. His  expressed desire was to keep this old family 
mansion in the family as long as possible, so he devised it to Cecelia for 
her life, and if George P. Erwin should pay the two thousand dollars, 
then i t  will go to him and his children in fee as tenants in  common. I t  
rests with him whether the first desire of the testator shall be carried out. 

Affirmed. 

Cited: Allen v .  Allen, 121 N .  C., 334; Helms v .  Helms, 135 N.  C., 170. 

W. SPRINGER m AL. v. JOHN SHEETS ET AL. 

Jurisdictiort-Removal of Causes-Separate Controversy-Diversity of 
Citizenship-Rearrangement of Parties-Action for Cancellation o f  
Mortgage-Foreclosure of Mortgage. 

1. Where there are mortgages upon land in this State held by nonresident 
mortgagees, and a subsequent trust deed affecting part of the same land, 
the trustee and one cestui que Orust being resident in this State, and 
another cestui pue trust being resident of another State, the mortgagor 
and trustor (being resident in this State) can bring and maintain in the 
State courts (1) an action against the trustee and the cestuis gue trustent 
asking for an ad.judication of the amount due on the claims and a sale 
to satisfy them, and pay over to the plaintiff any balance due him, thus 
treating the older mortgages as satisfied, or (2)  an action against the - 
first mortgagees for a settlement and cancellation of the mortgages, or 
(3) a combined action against all the parties for foreclosure of the trust 
deed and cancellation of the mortgages. 

2. Though separate suits may be brought against the different lienors, yet 
when complete relief cannot be had without the presence of all the de- 
fendants to an action by the mortgagor against the senior and junior 
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.mortgagees for the ascertainment and settlement of the rights of all 
parties, there is not a separable controversy. 

.3. In an action by a mortgagor to cancel certain mortgages and to foreclose a 
subsequent trust deed to the same property, although the cestuis que 
tmstent have a common interest with plaintiff in showing the discharge 
of said mortgages, they are nevertheless his adversary parties as to the 
other matters in controversy and will not be rearranged as parties plain- 
tiff so as to show diversity of citizenship. 

4. A beneficiary under a trust deed is a necessary party to an action by a 
mortgagor to cancel certain mortgages on the land described in said deed, 
and to foreclose said trust 'deed, although the, trustee has been made a 
party to the action. 

5. I t  is not sufficient ground for removing a cause to the Federal Court that 
plaintiffs might have brought separate suits or omitted certain defendants, 
though if they had done so the cause would properly belong in said court. 

6. In an action for the cancellation of certain mortgages and the foreclosure 
of a subsequent trust deed to the same land the mortgagor may join with 
him as parties plaintiff the cestz~is que trustelbt under such deed. 

(371) MOTION to remove the cause to the Federal Court, upon peti- 
tion of defendants (other than Mayo, trustee, and L. M. Herring 

and L. Hassell Lapp), heard before Armfield, J., a t  Fall Term, 1894, of 
BEAUFORT. 

The complaint in the cause was as follows: 
"1. That for many years, beginning about 1875, and continuing till 

1893, the defendants Howes & Sheets, and those whom they succeeded in 
business, and these ~lainti'ffs, have had large business dealings together, 
the plaintiff shipping to the said defendants and their predecessors in 
businiss, as commission merchants, for sale on their account large quan- 
tities of lumber of great value, and receiving from them from time to 
time money and other things. 

"2. That in the course of the said dealings the plaintiffs made the 
mortgages and deeds of trust herein stated, conveying therein the prop- 
erty respectively described in said county. . . . 

"3. That the amounts set forth and secured i n  said deeds of trust 
and mortgages were regularly charged against these plaintiffs in  

(372) the accounts kept with them by Howes & Sheets and their pred- 
ecessors in  business, and said accounts were likewise creditea 

with shipments of lumber made to them by plaintiffs and sold for their 
account and statements thereof rendered from time to time to these 
plaintiffs. 

"4. That they are advised and believe and aver that the entire amount 
secured in the deeds of trust and mortgages aforesaid have been and are 
more than paid by the shipments and credits aforesaid, and that the said 
deeds and mortgages are no longer binding and in force against the 
property i n  them described. 
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"5. That each of the debts secured in the several mortgages aforesaid 
matured, and the cause of action of defendants thereon (if any they 
had) had accrued more than three years before the bringing of this 
action, and the said debts are therefore barred by the statute of limita- 
tions, and plaintiffs specially plead the same; and the said mortgages, 
maturing more than ten years prior to the bringing of this suit, the said 
mortgages are barred by the statute of limitations, and plaintiffs specially 
plead' the statute of limitations and lapse of time to said mortgages. 

"6. That the defendants Howes & Sheets claim and insist that the 
sums secured in deeds aforesaid are still due and unpaid, and that the 
said deeds are valid liens upon the lands therein conveyed, and are 
holding the same as security for the said sums. 

"7. That the defendants Howes & Sheets claim that the plaintiffs owe 
them on account, including the sums secured as aforesaid, $56,310.34, 
with interest a t  7 per cent from 21 October, 1893. These plaintiffs deny 
that they owe said defendants said amount, or that they owe them any- 
thing.' On the contrary, they believe and aver the said defendants are 
indebted to them in a large sum. 

"8. That the accoulits rendered by the said defendants are erroneous, 
unjust and false, in that the said defendants and their prede- 
cessors have negligently or fraudulently failed to sell and account (373) 
for the timber shipped by these plaintiffs to them for sale on 
commission. but have credited these daintiffs far  below the sums which 
like lumber brought a t  the same time in the same market ; that they have 
not properly accounted to the plaintiffs for the lumber which went into 
their hands and into the hands of those whom they succeed; that they 
have charged illegal and usurious interest against plaintiffs by charging 
7 per cent on general account, when there was no agreement in writing 
to pay that rate, by rendering annual, semiannual and quarterly 
accounts, adding interest each time at said rate, and calculating interest 
thereafter on the balance each time as a new principal sum due by 
plaintiffs; by charging commissions for selling lumber largely in  excess 
of what is usual and proper, as a device for charging usury and con- 
oealing the same. 

"9. That the existence of the mortgage and trust deed aforesaid un- 
canceled upon the records, and the defendants Howes & Sheets's false 
claim with respect to the same, create a cloud upon the plaintiffs' title 
to their property therein named, and greatly damage them in their credit 
and business, and they ought to be canceled and removed. 

('10. That the defendants, Samuel A. Sheets, John Sheets, Katie E. 
Howes, Susan MeV. Sheets, Robert A. Sheets, Mary C. Runyon and 
Harriet L. Shinn, are  the heirs at  law of J. A. J. Sheets, deceased, to 
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whom the legal title to the lands described in said deeds has descended, 
the said Sheets having died before the bringing of this action. 

"11. That on 24 June, 1892, plaintiffs being indebted to L. Hassell 
Lapp and Louisa Mayo Herring, as stated in the deed of trust herein 
described (to Lapp in the sum of $3,000 and to Herring in  the sum of 
$TOO), to secure the'same conveyed to defendant L. R. Mayo the land 
described in the deed to J. A. Sheets, dated 8 June, 1880, upon which 

there is now due the sums aforesaid, except as to Mrs. Herring, 
(374) to whom has been paid about $200; said deed of trust is recorded 

in Book 85, page 434. 
''12. That the deed of trust to M ~ ~ O  is subsequent to the others in 

point of time, but by reason of the facts aforesaid these plaintiffs believe 
and aver that i t  is now the first and only lien on the said property. 

"13. That plaintiffs desire to have the accounts between themselves 
and Howes & Sheets stated and determined; to have all deeds of trust 
and mortgages of record against them, which have been paid and settled, 
duly canceled; to have the right of the defendants Howes & Sheets, and 
the defendants Mayo, trustee, Lapp and Herring, with respect to and in  
the said properties ascertained and determined." . 

Wherefore, plaintiffs ask judgment : 
"1. That the accounts between the defendants Howes & Sheets, and 

those whom they succeed, and the plaintiffs, be stated under the direction 
of this court. 

"2. For such sums as may be found due the plaintiffs. 
"3. That the mortgages and deeds of trust described in section 2 

hereof be canceled. 
('4. That the amount due Howes & Sheets, if anything, be ascertained, 

and whether the same be secured by mortgage or deed of trust;  and if so, 
"5. That the same and the deed of trust to defendant Mayo be fore- 

closed under the direction of this court." 
The answer of the defendants, L. R. Mayo, Louisa Herring and L. 

Hassell Lapp, admitted the material allegations of complaint, and prayed 
judgment as follows : 

"1. That they be declared to have the first and only lien on said lands ; 
that the mortgages and deeds of trust set forth in  section 2 of the com- 
plaint be declared paid and canceled of record, according to law; that a 
commissioner of this court be appointed to sell said lands and pay off 
said debts out of the proceeds, and for such other relief," etc. 

The petition for removal was as follows: 
"The petition of George A. Howes and John Sheets, trading as 

(375) Howes & Sheets, and Samuel A. Sheets, Katie E. Howes, Robert 
A. Sheets, Mary C. Runyon, Susan MeV. Sheets, Harriet L. Shinn ' 

and husband, Wilson Shinn, and John Sheets, defendants above named, 
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shows to the court as follows: That the above suit was begun against 
your petitioners, and also against the other parties named above as de- 
fendants, in  the Superior Court of Beaufort County and State of North 
Carolina, by the issue of a summons on 17 January, 1894, and by service 
of the said summons upon the defendant George A. Howes upon 19 
January, 1894, and by filing of a complaint in  the said cause on 27 Feb- 
ruary, 1894; that your petitioners have not yet filed their answer, but 
as to your petitioners the said cause is now pending; that the said cause 
has not been tried, and this is the term of the court at which the said 
George A. Howes, who has been served with summons, and John Sheets, 
Samuel A. Sheets, Katie E. Howes, Robert A. Sheets, Mary C. Runyon, 
Susan MeV. Sheets, Harriet L. Shinn and husband, Wilson Shinn, ,are 
required to file their answers; that a t  the time the said suit was begun, 
and a t  the present time, the plaintiffs were and are citizens and residents 
of the State of North Ca~ol ina and county of Beaufort, and your peti- 
tioners were and are citizens and .residents, as follows: George A. Howes 
and wife, Katie E. Howes, John Sheets, Mary C. Runyon, now the wife . 
of George W. Wannamaker, and Susan MeV. Sheets, all of the city of 
Philadelphia and State of Pennsylvania; Samuel A. Sheets of the city 
of Camden and State of New Jersey; Robert A. Sheets of the city of 
St. Augustine, State of Florida; Harriet L. Shinn and Wilson Shinn of 
the town of Haddonfield and State of New Jersey. That the matters in 
dispute in  said action, and for which the said action is brought, exceed 
the sum of $2,000, exclusive of costs and interest, and amount to about 
$50,000, as appears from the compIaint herein; that L. R. Mayo, 
trustee, is a resident and citizen of the county of Beaufort and (376) 
State of North Carolina, and Louisa Mayo Herring, also a party 
defendant, is a resident and citizen of Beaufort County and State of 
North Carolina; that L. Hassell Lapp, also a party defendant, is a resi- 
dent and citizen of the city of Philadelphia and State of Pennsylvania; 
that the said L. R. Mayo, Louisa M. Herring and L. Hassell Lapp were 
citizens of the States and places above named at the time of the institu- 
tion of this suit, and are now residents and citizens of said places and 
States; that the real controversy i n  this action is between the plaintiffs 
and George A. Howes and John Sheets, trading as Howes & Sheets, and 
the other petitioners above named as heirs at  law of John A. J. Sheets; 
that L. R. Mayo, trustee, and Louisa Mayo Herring and L. Hassell Lapp 
are not necessary parties to the determination of the controversy and 
action between the plaintiffs and your petitioners, and they are made 
parties defendant herein, as your petitioners believe and aver, for the 
purpose of preventing the removal of this cause to the Circuit Court of 
the United States, to which court your petitioners are advised they 
have the right to remove this cause; that there is no controversy, as ap- 
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pears from the complaint herein, between the plaintiffs and the defend- 
ants L. R. Mayo, trustee, Louisa Mayo Herring and L. Hassell Lapp; 
that the answer of the said defendants has been filed to the said com- 
plaint, and i t  is apparent therefrom that there is no controversy between 
them and the plaintiffs; that the interest of the said defendants, if they 
have any in this action, is identical with that of the plaintiffs, and is 
adverse and hostile to that of your petitioners. Your petitioners ask 
that the said defendants above named be arranged in  this action accord- 
ing to their true interests, and that they be not permitted to interfere 
with and defeat the rights of your petitioners to remove their cause to 

the Circuit Court of the United States; and the defendant peti- 
(377) tioners hereby offer Seth Bridgman and W. P. Baugham of the 

town of Washington, county of Beaufort and State of North 
Carolina, as sureties for their entering in  the Circuit Court of the 
United States for the Eastern District of North Carolina, wherein the 
said suit is pending, on the first day of next session of the said court, or 
before, a copy of the record in said suit, and for paying all costs that 
may be awarded by said Circuit Court, if the said court should hold that 
the said suit was wrongfully or improperly removed thereto; and for 
their appearing and complying with all the provisions of the acts of the 
United States relating to the removal of causes from State courts. 

"Wher~fore, petitioners pray this honorable court to proceed no 
further herein, except to make the order of removal required by 
law," etc. 

His  Honor denied the motion, and the defendant Eowes appealed. 

P r u d e n  Le. Varvn and J .  H.  Small for plaintiff. 
J o h n  W .  Hinsdale and IV. B. R o d m a n  for defefidants.  

AVERY. J. The ulaintiffs could have brought and maintained in  the - 
State courts any one of these suits growing out of the transactions 
covered by the complaint. 

1. They might have filed their complaint against the trustee Mayo 
and his cestwisyzre trustent ,  asking an &count dr an adjudication of the 
amount of the& claims and a sale to satisfy them, and pay over any 
balance to the plaintiffs, acting on the assumption that the older mort- 
gage debts were satisfied. 

2. They might have instituted an action against the first mortgagees 
solely for the purpose of effecting a settlement and having the court 
formally declare the mortgage debt satisfied. 

They had the right to demand that a11 of these questions be 
(378) settled by one action, in which, if they should prevail, the older 

mortgage debts should be declared satis$ad, the property sold to 
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pay the later mortgage debts to Mayo, and freed by the decree of the 
court from the clouds of the other claims, and the residue of the pur- 
chase money above the amount required to discharge the debts of the 
mortgages under the Mayo deed, if any, adjudged to belong to the 
plaintiffs. 

The fact that the plaintiffs and those claiming under the last mort- 
gage deed have a common interest in showing that the debts secured by 
the older mortgage deeds have been discharged makes them none the less 
adversary as to the other matters involved in this controversy. 
Louisa M. Herring, one of the cestuis que trustenit secured under the last 
or Mayo deed, and the trustee L. R. Mayo are and were at the institution 
of the suit citizens and residents of the State of North Carolina. Sup- 
posing that the plaintiff's purpose is in good faith to first relieve the 
property of the cloud which the incumbrance of the first mortgages cast 
upon it, and to satisfy a purchaser at a foreolosure sale that the junior 
mortgagee, Louisa M. Herring, among others, will be concluded from 
setting up any further claim, and thereby to secure a large price, with 
possibly the incidental advantage of securing a, considerable surplus after 
discharging debts out of purchase money, there can be no doubt about 
the necessity and propriety of making both of these residents of this 
State parties to this proceeding in order to obtain the complete relief 
desired. I t  is not our province to act upon a suspicion of improper 
motives, or indeed to impute to parties invoking the aid of the court 
anything but good faith, in the absence of plenary proof of a wrongful 
intent. W i l s o n  v. Township ,  151 U. S., 56.  Looking at the controversy 
in this view, and taking the allegations of the complaint to be true, 
Louisa M. Herring is a necessary adversary party, notwithstand- 
ing the fact that she admits the material allegations of the com- (379) 
plaint, and it would be manifestly unjust, perhaps ruinous to the 
interests of the plaintiffs, to have the questions involved adjudicated 
separately by different tribunals and at different periods of time. Desty 
on Removals, sec. 95, 1 J, K. Lpuisa M. Herring is not a mere formal 
party, but a beneficiary under the trust deed which the plaintiffs seek to 
have foreclosed, and the summons was served on her within two days 
after i t  was issued, on 17 January, 1894. I t  is not material, therefore, 
to discuss the question whether the trustee L. R. Mayo is a necessary 
party, though he is at least not an improper party. We have one bene- 
ficiary under the Mayo mortgage deed whose presence is indispensable 
in  order to the granting of a conclusive decree, suchq as that which the 
plaintiffs seek, and whose interests are in some respects antagonistic to 
both parties to the older deed. It is true that a separate suit might have 
been prosecuted against Howes & Sheets for an account and cancellation 
of the mortgage deed, but complete relief could not have been granted in 
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such an action without the presence of the cestuis que t r u s t e d  under the 
later mortgage deed, if not the trustee, and, such being the case, this is 
not a separable controversy. H i a s o n  v. Adr ian ,  86 N. C., 61; Jones v. 
Bri t ton ,  102 N. C., 178; Faison u. H a r d y ,  114 N. C., 429; Fidel i ty  Co. 
v. Hzcntiagton, 117 U.  S., 280. The plain principles which make the 
mortgagees under the Mayo deed proper parties and indispensable to the 
accomplishment of the end aimed a t  by the plaintiffs were, first, that 
they would not be concluded if not parties, and that they were interested 
in  the settlement of the prior incumbrances upon which their own 
security depended, and were to that extent adversaries to the other de- 
fendants; second, that plaintiffs could not have complete relief except 
by a decree declaring what amount secured by each of the mortgages 
was still due, and enabling them to ascertain what residue would be left 
for them as mortgagors. Fidel i ty  Co. v. Hunt ing ton ,  supra. 

This suit, therefore, was brought for a complete adjustment of 
(380) priorities and equities between all of the parties in interest. I f  

the plaintiffs, having the right to elect that they will have such 
a complete adjustment of all liens and equities affecting certain property, 
bring in all parties interested in one action instead of suing separately, 
when some of the defendants are from the same and others from a 
different State from that in which the plaintiffs reside, a portion of the 
defendants cannot demand a rearrangement of parties according to resi- 
dence, becausegome of the defendants from the State in which the 
plaintiffs reside admit the material allegations made.by the plaintiffs. 
I t  is not a sufficient reason for removal that the plaintiffs might have 
brought separate suits or without associating other joint plaintiffs with 
them. 2 Foster Fed. Pr., secs. 382, 384; W i l d e r  u. Ins .  Co., 46 Fed., 
682. 

I t  would be impossible in our case to rearrange the parties plaintiff 
and defendant on the one side and the other, so as in that way to show 
the existence of a separable controversy. If the parties should be classi- 
fied according to common interest it wpuld result in placing L. R. Mayo 
and L. M. Herring of North Carolina, together with L. Hassell Lapp of 
Pennsylvania, with the plaintiffs on the one side as seeking to show that 
nothing remains due on the mortgages for the benefit of Howes & Sheets, 
while on the other side would be some of the present plaintiffs, residents 
and citizens of North Carolina, associated with several citizens of Penn- 
sylvania, two of New Jersey and one each from New York and Florida. 
So that, by no conceivable rearrangement on the basis of common interest 
could the appellants show (as it is essential to show in order to establish 
the right to an order of removal) the existence of a separable controversy 
wholly between citizens of North Carolina on the one side and citizens 
of another or other State on the other. B r o w n  v. Truesdale, 138 U. S., 
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389; Wilso '~ .  v. Oswego, supra; Desty, supra, 96 0. We are of 
the opinion that the plaintiffs had a right to elect between two (381) 
remedies which the law afforded-between combining two causes 
of action when lawful to do so, or prosecuting separate actions, and 
between prosecuting the suit alone or joining proper parties plaintiff 
with them. 

Having chosen to have all parties whose presence is indispensable to 
obtaining the full measure of relief sought before the court in  one suit, 
that suit cannot be cut up into two and removed, so as to try in piece- 
meal, against the will and to the possible detriment of the plaintiffs, on 
the suggestion that some of the indispensable parties, having apparently 
adverse interests to those of plaintiffs, are really i n  collusion and making 
common cause with them. Had the remedy against Howes & Sheets 
been in  nowise connected with or dependent upon the demand against 
the parties to the Mayo deed, or had no relief been asked that would 
conclude Mayo, Herring and Lapp, the contention that they were not 
adversary to the plaintiffs, and that as to Howes & Sheets there is a 
separable controversy with citizens of North Carolina, might have been 
more plausible. Viral v. Ins. Co., 34 Fed., 228. Even on that supposi- 
titious state of facts other difficulties might arise, growing out of the 
presence of other parties plaintiff from other States joined in  the alleged 
exercise of a right of election by the plaintiffs. Desty, su.pra, 96 J. 

The rule is, that for the purpose of testing the right of removal, the 
allegations of the bill must be taken as true. Desty, supva, 96 M. We 
think that, conceding the truth of the allegations of the complaint, the 
plaintiffs could not get the complete relief demanded against all of the 
parties whose presence is indispensable to that end, and at  the same 
time so arrange the parties, according to interest, that all on one side 
would be citizens of different States from those on the other. Desty, - .  
supra, 96 I .  

I n  refusing to grant the motion to remove, we think there is 
No error. 

Cited: Mecke v. Mifi,eral Co., 122 N .  C., 798. 
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BLACK 2;. COPPER Co. 

(382) 
DANIEL BLACK v. ORE KNOB COPPER COMPANY. 

Pleading-Appeal-Imsolvent Corporation-Stockholders. 

In an action against an insolvent corporation for the appointment of a 
receiver, a creditor made himself a party for the purpose of prosecuting 
his claim, and the court adjudged that the stockholders, on account of an 
alleged nonpayment of their subscription, were liable for the debt of such 
creditor, and ordered the receiver to institute actions against such stock- 
holders to recover an amount sufficient to pay such debt: Held ,  that an 
appeal by the corporation from such order will not be entertained, and 
the question of the liability of the stockholders will not be determined on 
such appeal, but can only be determined in the actions which it is the 
duty of the receiver, under the order of court, to bring. 

ACTION, heard by Allen, J., at Fall Term, 1894, of ASHE, upon excep- 
tions to a referee's report. (See 109 N. C., 385). 

The following facts were found by the referee: 
"1. That all the assets that came into the hands of the receivers have 

been applied to the payment of certain judgments, under order of court. 
"2. That the capital stock of the defendant corporation at  its organiza- 

tion was $1,500,000, and that the same was divided into 150,000 shares, 
of the par value of $10 each, and that said capital stock was issued to the 
corporation as full paid up stock, as allowed by its charter. 

"3. That the said capital stock was never paid in  cash, but was issued 
to the corporators in proportion to their several interests in  certain real 
estate owned by them in Ashe County, known as the 'Ore Knob Prop- 
erty,' consisting of a tract of land, on which was a mine of copper, and 
certain machinery used for mining, and that said capital stock was 
based upon said property. 

"4. That certain debts were created by the corporation, and all the * 

property belonging to it was sold to satisfy judgments rendered 
(383) upon such indebtedness, and the proceeds of such sale, amounting 

to $7,300, has been applied to its indebtedness, under order of the 
court. 

"5. That the indebtedness of the corporation consisted of a judgment 
in favor of J. E. Clayton and Herman Williams for about $30,000, and 
in favor of the plaintiff Black for $100, with interest from 1 September, 
1882. 

"6. Of the aforesaid capital stock, I find that Herman Williams owned 
$27,750, and J. E. Clayton $28,660. I further find they were both 
corporators. 

"7. From the evidence offered, I find that the property of the defend- 
ant was not worth $1,500,000 at the time of its organization, or after- 
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wards, and that the difference between its real value and the amount at  
which the property was capitalized or estimated at its organization was 
greatly in excess of the indebtedness of the corporation now subsisting. 
I further find that the value of the property of defendant corporation 
at  the time of its organization in February, 1881, and at any time after- 
wards, did not exceed $750,000. 

"Wherefore, I conclude that, as the capital stock of the defendant was 
neither paid in cash nor in property worth the amount of such stock, 
that the corporators are individually liable for the amount of the indebt- 
edness of said corporation to Daniel Black, and that i t  is the duty of 
plaintiff receivers to collect a sufficient amount from the stockholders or 
corporators individually to discharge the indebtedness to said Black. 
Foundry Co. v. Killian, 99 N. C., 501. The opinion of the Supreme 
Court in  this case. Murphrey on Foreign Corporations, sec. 389. 

"Respectfully submitted, 
"R. A. DOUGHTON, Referee." 

Defendant excepts to the report filed.: 
"1. lj'or that the commissioner failed to find the fact as to what the 

Ore Knob property, on which the stock was issued, was worth a t  the 
time of its organization. 

"2. For that he failed to find when the corporation defendant, (384) 
was organized. 

"3. For  that he failed to find the fact when, how, and under what, 
circumstances the property so greatly depreciated. 

"4. For  that his seventh finding of facts is meager and unintelligible. 
"5. For that his conclusions of law are erroneous.'' 

The judgment was as follows: 
"This cause coming on to be heard upon the pleadings, evidence, 

exhibits, the reports of Referee Doughton, exceptions thereto filed by 
defendant, and all the exceptions being overruled, and the referee having 
amended his report showing the value of the property: I t  is, therefore, 
considered and adjudged by the court that James E. Clayton and Her- 
man Williams, receivers, collect and pay into the clerk's office of this 
court a sum sufficient to discharge the plaintiff's judgment, and all costs 
incurred in  this court, and all costs of the appeals to the Supreme Court, 
and also including the allowances heretofore made by the court to R. A. 
Doughton, referee, and one-half of $50 allowed said referee for his last 
two reports in  this cause; and that it be paid into the office within 
ninety days from this date, 29 September, 1894. 
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"That a copy of this judgmcnt be sent by mail to the receivers, James 
E. Clayton and Herman Williams, at Baltimore, Md., by the clerk of 
this court." 

J.  W.  Hinsdale and A .  P. Massey for plainti f ,  
J .  W .  Todd and Strong & Sltrong. for defendant. 

BURWELL, J. Upon the argument before us all the defendant's excep- 
tions were abandoned except the last one, and that is intended to raise 
a question that should not be considered and determined upon this 
appeal, which is taken and is prosecuted by the defendant corporation 

alone. I t  has no assets, i t  seems, out of which what it owes the 
(385) plaintiff may be paid, unless i t  be, as the referee has found, that 

some amounts are legally due to i t  from its stockholders, or some 
of them, for stock issued but not fully paid fir. The order appealed 
from merely directs the receiver to collect enough of these unpaid sub- 
scriptions to satisfy the plaintiff's judgment against the appellant cor- 
poration. The liability of the stockholders to thc corporation on account 
of these alleged unpaid subscriptions should not be prejudged. I t  is the 
duty of the receiv'er to obey the order and endeavor by suits, if necessary, 
to enforce their alleged liability. I f  their individual interests are an- 
tagonistic 50 their duty as officers of the court, they may be removed 
and others put in their place who will endeavor to perform it. I n  actions 
thus brought, i t  will be properly determined whether or not the stock- 
holders, or any of them, are indebted to the corporation, as the referee 
has found, and his conclusions of law can then be reviewed, the parties 
really concerned in  their correctness being before the court. 

Appeal dismissed. 

Cited: Bba8cl'c v. Gentery, 119 N.  C., 504. 

~ ' 

W. A. LEAVERING v. J. 13. SMITH, SHERIFF. 

Action for Damages-Wrongful Seizure and Sale by Sheriff-Evi- 
dence-Description-Deem of Personal Property-Ilzstructions. 

1. Where plaintiff sells his claim after beginning the action, the purchaser 
may, in the discretion of the court, be made a party plaintiff, even though 
under The Code the right of action were not assignable. 
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2. On a trial of an action for damages for the wrongful sale of property by a 
sherift', who justified his seizure by alleging that  he had levied upon it  
a s  the propcrty of a third person, i t  was competent for the plaintiff to 
show by such third person that he did not own i t  a t  the time of the 
levy, and to this end the latter's acknowledgment of the execution of a 
bill of sale offered in  evidence and an tda t ing  the levy was properly 
allowed to go to the jury to show that he had sold the property a t  i ts  date 
and had also delivered i t  into plaintiff's possession. 

3. Where, in t h ~  trial of a n  action against a sheriff for the wrongful sale of 
property, the plaintiff had furnished evidence tending to establish the 
ownership of the property a t  the date of the levy, the fact that  he had 
subsequently, and after the commencement of the action, assigned his 
interest to another who had become a party plaintiff, could have no bear- 
ing on the issue relating to the ownership of the property a t  the date of 
the levy and sale, and defendant's objection to evidence of such assign- 
ment was properly overruled. 

4. I t  is  competent for the plaintiff, for the purpose of proving his assignor's 
possession of the property a t  date of assignment to plaintiff, to show that  
the original owner had leased the ground on which the property was 
situated to plaintiff's assignor. 

5. As between plaintiff and a sheriff who seized property a s  belonging to A, 
which in fact A had sold to B, and B to plaintiff, the mode of conveyance 
from E is immaterial, arid an unregistered deed of assignment is a valid 
means of proof. 

6. Where it is proved that  other lumber had been placed in the yard with 
plaintiff's after the date of the bill of sale, a charge that plaintiff must 
show that the lum'ber seized was a part of that  in the yard before the 
bill of sale, or that  he was the owner of all the lumber in  the yard a t  the 
time of the seizure, is  proper. 

7. A deed executed in Philadelphia, Pa., and containing the description, "All 
the real estatc, and also all the goods, chattels and effects and property 
of every kind, real, personal and mired," of the said grantor, will include 
lumber owned by grantor in Cnmberland County, N. C. 

8. It is  not necessary that  a n  instruction asked for shall be given in the 
language used, but only that  the substance thereof is given. 

ACTION, tried before Shuford ,  J. ,  at November'Term, 1893, of CUM- 
BERLAND. 

The plaintiff sought to recover the value of lumber alleged to belong 
to plaintiff, and seized a n d  sold by the defendant under execution 
against H. W. Steinhelper and the Starr Lamber Company. 

The facts appear in  the opinion of Associate Just ice  Burwell. 
(387) 

Defendant appealed. 

J.  W.  Ilinsda.le for plaintif. 
N .  W. Ray for d e f e d a n t .  

BEEWELL, J. The executions which came to the hands of the defend- 
ant sheriff directed and authorized him to seize and sell for their satis- 
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faction the property of H. W. Steinhelper and the Starr Lumber Com- 
pany. The two actions brought against him, which, without objection 
i n  apt time, were treated as one and tried together upon one set of issues, 
were founded upon the allegation that in  executing those writs the 
defendant had taken certain personal property that did not belong to 
the defendants in those executions, or either of them, nor was in  their 
possession. Of course, if that fact were true, he became by such unau- 
thorized and wrongful act liable to some one for damages. 

The plaintiff C. W. Sparhawk, the originator of these actions, alleged 
in  his complaint that the personal property which the defendant wrong- 
fully seized and sold to satisfy the said writs belonged to him and was 
i n  his possession, and demanded the damages due to him for this alleged 
trespass upon his rights. 

While such a cause of action as was thus set out by the plaintiff Spar- 
hawk was not assignable (Code, see. 177), the rights of the defendant 
were not prejudiced by allowing one to become a party plaintiff who 
claimed that whatever sum should be recovered by the original plaintiff 
should be paid to him because of an  agreement to that effect made be- 

tween him and that plaintiff. I f  the latter did not object to his 
(388) presence in the action the defendant should not be allowed to do 

so, for his defense could in  nowise be affected by what had 
occurred between them after the alleged causes of action against him 
accrued. 

The issues submitted to the jury by his Bonor, without objection, and 
the responses thereto, arc as follows: 

Issues as to first cause of action: 
\ 

"1. Was the plaintiff Sparhawk, at  the date of levy and sale, 17 Sep- 
tember and 28 September, 1891, the owner of the lumber levied on and 
sold by the defendant sheriff undkr the executions mentioned in the third 
paragraph of plaintiffls first alleged cause of action? 'Yes.' 

"2. I f  so, what damage has plaintiff sustained? 'Five hundred and 
sixty-five dollars, with interest from date of sale.' " 

Issues as to second cause of action: ' 

"1. Was plaintiff Sparhawk, at  the date of levy and sale, 28 September 
and 26 October, 1891, the owner of the lumber levied on and sold by the 
defendant sheriff under the executions mentioned in  the first paragraph 
of plaintiff's second alleged cause of action? 'Yes.' 

''2. I f  so, what d:,mage has plaintiff sustained thereby? 'Six hun- 
dred dollars, with interest from date of sale.' 

"3. Has plaintiff Sparhawk, since the commencement of this action, 
sold and for value transferred his claim for damages to the plaintiff 
Leavering? 'Yes.' " 
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The third issue was one that concerned only the plaintiff Sparhawk 
and his associate, Leavering, and we need give i t  no further consideration. 

There seems to have been no dispute between the parties as to the 
proper measure of damages, in  case it was found that the seizing of the 
property by defendant was a trespass upon the rights of the plaintiff 
Sparhawk, and there was no exception taken to evidence or to the 
charge, so f a r  as related to the damages, in  the event the jury should 
find issue numbered 1 in favor of the plaintiff. 

We have therefore to consider the exceptions taken by defendant to 
the admission of evidence and to the charge of his Honor as 
relating solely to the question: "Was the plaintiff Sparhawk the (389) 
owner of the lumber sold by defendant sheriff at  the date of the 
levy and sale?" We will pass upon these questions without regard to 
the order in  which they appear to have been taken in  the case on appeal. 

The plaintiff offered in evidence a bill of sale from H. W. Steinhelper 
to W. A. Leavering, dated 5 May, 1891, for 2,367,741 feet of lumber. 
H. W. Steinhelper, a witness for the plaintiff, testified that he signed the 
bill of sale; that it was written and signed in  the city of Philadelphia 
and was witnessed by John Warner and G. A. Leinan, who signed the 
same as subscribing witnesses. The defendant objected to the introduc- 
tion of this bill of sale, on the ground that the same could only be proved 
by the subscribing witnewes. This objection was overruled and the de- 
fepdant excepted. 

Inasmuch as the defendant in his answer justified his seizure of the 
lumber by the allegation that he had levied on i t  as the property of 
H. W. Steinhelper, it was of course competent for the plaintiff to show 
by Steinhelper himself that he did not own i t  at  the time of the levy. 
The very best evidence that Steinhelper had sold i t  to Leavering before 
that time was the bill of sale made and signed by him. I t  is very clear 
that his acknowledgment of the execution of this writing was competent 
to go to the g r y  as evidence that he had sold the lumber to Leavering 
a t  its date, and had also delivered it into his possession. This exception 
cannot be sustained. 

2. Having thus produced evidence tending to show that Steinhelper 
had sold the lumber to Leavering before the date of the seizure of it by 
the defendant, and having theretofore, without objection, introduced a 
deed of assignment from Leavering to him (Sparhawk) conveying to 
him all his "property of every kind, real, personal and mixed," dated 
after the sale from Steinhelper to Leavering, but before the levy by 
defendant, the plaintiff Sparhawk had furnished evidence which, 
if believed by the jury, established the affirmative of the (390) 
issue numbered 1. The fact that, after the commehcement of 
these actions by Sparhawk, he assigned his interest to Leavering, could 
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have no bearing on these issues and could affect only the finding of 
issue No. 3, and tha t  issue, as we have said, did not concern the defend- 
ant. Hi8 objection to evidence addressed solely to that issue was prop- 
erly overruled, as i t  could not affect his liability. Hence, there was no 
error in  overruling his objection to tho introduction of the reassignment 
from Sparhawk to Lcavering. 

3. The plaintiff further offered a lease made on 5 May, 1891, by Stein- 
helper to Leavering of the mill-yard for five years a t  the rent of $100 
per year; said lease had.not been registered, and defendant objected to 
its introduction as evidence. The court took a recess, and when i t  met 
again the lease had been registered upon the acknowledgment of its 
execution by the parties thereto. The court thereupon overruled the 
defendant's-obiection and admitted the lease to be read in evidence. and 
defendant excepted. The lease was offered for the purpose of showing 
that the land was leased by Steinhelper to Leavering, and that Leavering 
was in possession of the land where the lumber was delivered. 

This lease, whether registered or not, was competent evidence, its 
execution being proved or admitted, to show that the place where the 
lumber was stored was in the possession of Leavering when the latter 
acquired the title to the lumber from Steinhelper, as alleged. The fact 

~ that such a lease was made was pertinent to the controverted fact, to wit, 
the possession of the lumber by Sparhawk, who claimed it as the assignee 
of Gavering. 

4. Exceptions relating to the charge to the jury: 
(1) The defendant asked the court to charge the jury that Sparhawk's 

trust not having been registered in this county until 2 October, 1891, he 
did not have such title on 27 September, 1891, as would sustain 

(391) this action. The sourt declined, remarking that  Sparhawk 
claimed the property by reason of his possession. Defendant 

excepted. 
We do not think that, for Sparhawk's purposes in this action, i t  was 

necessary that the assignment of the lumher from Leavering to him 
should have been registered. This is not a contest between creditors of 
Leavering and his assignee, but between that assignee and the defendant, 
whose act in seizing the lumber was wrongful, unless it was the property 
of Steinhelper, the judgment debtor. This assignment was valid inter 
partes without registration, as they conceded. I t s  effect in  this action 
was merely to show that the act of the defendant, if wrongful, was a 
trespass on the rights of Leavering's assignee, and not on the rights of 
Leavering himself. 

(2) Defendant asked the court to tell the jury that, suit having been 
commenced in  O'ctober, 1891, the deed from Sparhawk to Leavering of 
19 December, 1891, did not pass to Leavering any title to this suit or 
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right to prosecute this action. The court declined, and the defendant 
excepted. 

This request was properly denied. I t  contained a correct statement of 
a proposition of law, but it was not pertinent to the issues submitted to 
the jury. 

(3)  The third request was, that unless Leavering on 11 August, 1891, 
had title and possession, the trust deed of that date did not pass to Spar- 
hawk such title as could support this action. The court gave this 
instruction, but told the jury, in  the course of the charge, that Spar- 
hawk must prove ownership of the lumber levied on and sold a t  the 
date of levy and sale, and that he claimed title through Leavering, and 
that if Leavering was not the owner at  the date of the assignment to 
Sparhawk, no title passed to Sparhawk under said deed. Defendant 
excepted because the court did not give the charge in the language 
requested. 

I t  is not required that the instruction asked for should be given in the 
language used. I t  is sufficient if the substance is given. 

(4) Defendant's fourth request was that Leavering having 
attempted to show title to 5 May, 1891, for such lumber as was (392) 
then on the yard, and having allowed other lumber made after 
that time to be mixed with i t  or placed on the same yard, and not 
having proved that the lumber levied on was part of the lumber that 
was on the yard on 5 May, 1891, then he cannot recover. The court 
gave this charge, but modified i t  as follows: "That Leavering having 
attempted to show title to 5 May, 1891, for such lumber as was then on 
the yard, and having allowed other lumber made after that time to be 
mixed with it or placed on the same yard, he cannot recover unless he has 
proved that the lumber levied on was part of the lumber that was on 
the yard on 5 May, 1891, or that he was the owner of all the lumber on 
the yard." Defendant excepted, insisting that there was no testimony 
tending to show that the lumber levied on was on the yard 5 May, 1891. 

This exception was not urged on the argument before us. The ques- 
tion at  issue was: Who owned the lumber a t  the time it was seized? 
Who was in possession of i t ?  There was evidence that Leavering had 
bought from Steinhelper all the lumber on the yard on 5 May, 1891, and 
had then leased the land where it was piled. I t  was further in evidence 
that all the lumber subsequently put upon that yard by Steinhelper was 
put there by Leavering, and into his possession. Leavering himself 
testified that the lumber levied on was Sparhawk's; that he had assigned 
it to him. 

(5) Defendant's fifth request was that the deed of trust from Leaver- 
ing to Sparhawk was too indefinite in its description of the property 
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conveyed to include this lumber in Cumberland County, N. C. The 
court declined to give this instruction, and the defendant excepted. 

The description in the deed referred to-"A11 the real estate, and also 
a l l  the goods, chattels and effects, and property of every kind, real, per- 

sonal and mixed of the said William A. Leavering"--is as com- 
(393) prehensive as it could be made. We see no error here. 

Having thus disposed of the defendant's exceptions, we con- 
clude that no incompetent evidence was admitted, and no error was 
committed in  the charge, and therefore that the fact is properly estab- 
lished by the finding of the jury that the plaintiff Sparhawk was the 
owner of the lumber levied on and eold by defendant sheriff. That being 
true, the plaintiff Sparhawk was entitled to damages. The jury found 
the amount of such damages, and there was no exception relating to that 
matter. The third issue did not concern the appellant. 

No error. 

MARY A. SIMPSON v. THE LIFE INSURANCE COMPANY OF VIRGINIA. 

Contract-Insurance Policy-"Imcontestable Po 1icy"-Death by 
Suicide. 

An original policy of insurance contained in one clause restrictions against 
certain travel, occupation and residence, and in another stipulated that 
if the insured should die by suicide the company should not be liable 
beyond the net value of the policy, to be ascertained by certain methods. 
Subsequently the company executed an agreement declaring that "all 
restrictions of travel, occupation and residence expressed in the original 
policy are hereby waived, and that said policy shall from this date be 
incontestable, and when the policy becomes a claim the amount of insur- 
ance shall be paid immediately upon approval of proof of death." The 
insured paid all premiums as they fell due and died by suicide: Held, in 
an action to recover the amount of the policy (I) ,  that by theaew contract 
the policy was rendered "incontestable" for any cause except nonpayment 
of premiums and fraud, and ( 2 )  that the "amount of insurance" payable 
when the policy became a claim by the death of the insured was the full 
amount expressed upon the face of the policy. 

MACRAE, J., dissents. 

(394) ACTION, tried before Winston, J., a t  Fall Term, 1894, of 
RUTHERFORD, upon a case agreed, from which i t  appeared that 

the plaintiff Mary Alice Simpson is the widow of Robert Simpson, de- 
ceased, and the other plaintiffs are his children; that Robert Simpson 
on 15 May, 1875, and also on 15 May, 1876, insured his life for the 
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sum of $1,000 in  the North Carolina State Life Insurance Company, and 
received from said company two policies of insurance, each for the sum 
of $1,000, to be paid a t  his deakh to his wife and children. 

The fourth clause of the policies contained restrictions as to travel 
and residence in certain countries and as to engaging in  certain occupa- 
tions. 

The fifth clause was as follows : 
"That in  case the death of the insured shall be'caused by the use of 

intoxicating liquors, or of opium; or if tho insured shall die by suicide, 
whether sane or insane; or from or in consequence of a duel, or the 
violation of law, or of any condition or agreement contained in  this 
policy, or the application upon which this policy is  issued, this company 
shall not be liable beyond the payment of the net value of the policy, 
determined by the American Experience Table of Mortality, and six per 
cent interest." 

On 13 April, 1887, the defendant The Life Insurance Company of 
Virginia assumed the payment of said policies when they should become 
due, and on the same day executed and delivered to the said Robert 
Simpson a contract in writing as follows: 

"In accordance with the application made to them this 13 April, 
1887, by Robert Simpson, the holder of policy No. 2034, The Life 
Insurance Company of Virginia hereby changes said policy (hereafter 
called the original policy) to a term policy, renewable annually without 
medical examination by the payment of premiums for each age of life 
according to the published rates of the company for annual renewable 
term policies. 

"It is agreed that the term policy shall be continued in  force 
for the same amount as the original policy by the payment at  (395) 
the next renewal and subsequently at  such times as are named in 
the original policy of the annual, semiannual or quarterly premiums set 
opposite the then nearest age of the insured in the aforesaid table. . . . 

"The company further agrees that all restrictions of travel, occupa- 
tion or residence expressed in the original policy are hereby waived, and 
that said policy shall from this date be incontestable, and when the 
policy becomes a claim the amount of insurance shall be paid immedi- 
ately upon approval of proof of death." 

At  the same time a like contract was made in regard to the other 
policy. Robert Simpson, from the said 13 April to the'time of his death, 
paid and the said defendant received all premiums due upon said 
policies. 

Robert Simpson died by suicide 2 January, 1894. 
The plaintiffs bring this action upon said policies for the sum of 

$2,000. 
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The defendant contended that under the fifth condition in  said poli- 
cies i t  was not liable beyond the payment of the net value of said policies, 
determined by the American Experience Table of Mortality, and six per 
cent interest, and in its answer the defendant tendered judgment for that 
amount. 

The plaintiffs contended that the restriction as to suicide was waived 
by t,he contract of 13 April, 1887, and that by virtue of said contract 
said policies became incontestable and said suicide clause was waived. 

Upon the above facts the court was of the opinion, and so adjudged, 
that the plaintiffs were entitled to recover the sum of $2,000 and the 
cost of the action. Defendant appealed. 

M c B r a y w  & Uurkarn  for plaintiff. 
Osbome,  Maxwell & Rearans for defendant. 

(396) BURWELL, J. The defendant agreed "that all restrictions of 
travel, occupation or residence expressed in the original policy" 

should be waived. By this stipulation the fourth section of the original 
policy was in effect stricken out and forms no part  of the contract 
between these parties. 

I t  further agreed that the policy should be from the date of that 
agreement "incontestable" ; and, as if to cmphasize this promise, it added 
that when the policy became a claim "the amount of insurance" should 
be paid to the beneficiary immediately upon approval of proof of death. 
If  the policy had lapsed or been discontinued, as by nonpayment of the 
stated premium, i t  would not, upon the death of Robert Simpson, have 
become a claim against the defendant insurer. It was in full force at  
the time of that death and has become ('a claim," and the plaintiff 
demands the '(amount of insurance." What is meant by "the amount of 
insurance" ? Certainly the sum for which the life was insured-the sum 
which, under the contract, was to be paid to the plaintiff in case of her 
husband's death as indemnity for her loss. Those words cannot, we think, 
be construed to mean "the net value of the policy," a sum which, by the 
terms of the original contract, was to be paid under certain circum- 

is con- stances in lieu of the amount of insurance, to wit, $2,000. Th' 
struction is consonant with the preceding provision that the policy should 
be "incontestable." The quality of incontestability could with no pro- 
priety be predicated on this contract of insurance if i t  was still allowed 
to the insurer to dispute its liability to the insured for the "amount of 
the insurance," upon the ground that the death was caused "by the use 
of intoxicating liquor or opium, or from the violation of law, or any 
condition or agreement contained in  this policy, or the application upon 
which this policy is issued." And yet, if i t  may now, under its contract, 
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contest with this beneficiary as to its liability for the amount of insur- 
ance, upon the allegation that the deceased committed suicide, it 
may contest with beneficiaries under other similar contracts upon (397) 
the grounds enumerated above. I f  this can be done, the policy is 
certainly not incontestable, for the whole field of dispute would then be 
open to the defendant. 

I n  Bliss Life Insurance (2d Ed., p. 428) the word "indisputable" is 
used to designate the quality here expressed by the word "incontestable." 
I n  a note on page 431 that author remarks: "Lord Campbell says 
(Wheelton v. Hardisty, 8 E. & B., 232, 283) that a promise that all 
assurances shall be unquestionable means indisputable, and amounts to 
an  absolute guaranty that no objection shall be taken to defeat the policy 
on the death of the person whose life is insured, subject to the implied 
exception of personal fraud, which will vitiate the contract." This 
policy became, by virtue of the defendant's agreement, what Mr. Bliss, 
on page 432, denominates "a really indisputable policy," which should 
be "subject to no condition whatever." 

Affirmed. 
I 

MACRAE, J., dissenting: I cannot concur with the reasoning or the 
conclusion arrived at  by a majority of the Court in this case. I t  seems 
to me that by all the rules of construction the agreement of defendant 
that the policy should be incontestable had reference to the matters 
named in  the same sentence, "all restrictions of travel, occupation or 
residence." 

Further, the express agreement in the original policy was that, if the 
insured should die by suicide, the company should not be liable beyond 
the net value of the policy. I n  other words, in the case of natural 
death, the amount of insurance was $2,000; in  case of suicide, it was 
only the net value of the policy, and this the defendant is not con- 
testing. 

- 
(398) 

E. J. HEATH AND WIFE V. C. R. McLAUGHLIN, EXECUTOR OF 
JOSEPH McLAUGHLIN. 

Will-Specific Legacy-Pecuniary Legacy-Abatement. 

1. The bequest of certain shares of stock owned by the testator at  the date of 
the will and at his death is a specific legacy. 

2. Specific legacies do not abate with or contribute to general legacies, except 
where the whole estate is given in specific legacies, and then a pecuniary 
legacy is given, or where an intention appears in the will that the specific 
legacies shall so abate. 
115-20 273 
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3. A provision in a will that all the legacies shall abate before there is any 
abatement of a designated legacy, while protecting the latter from abate- 
ment, does not affect, as to other legacies, the usual order of abatement- 
the general legacies first and then the specific. 

SPECIAL PROCEEDING before the clerk of MECKLENBURG, to compel the 
defendant executor to turn over to f eme  plairltiff certain shares of stock 
bequeathed to her by his testator, and heard on appeal of the defendant 
before, Winston, J., at Fall Term, 1894. 

The complaint was as follows: 
"1. That Joseph McLaughlin, late of the county and State aforesaid, 

died on the ---- day of August, 1893, leaving a last will and testament, 
a copy of which is hereto attached, and asked to be taken as a part of 
this petition. 

"2. That J. T. Barrett and Charles R. McLaughlin, the executors 
named in said will, duly qualified as such before the clerk of the Supe- 
rior Court of said county, and entered upon the discharge of their duties 

\ as such executors. That the said J. T. Barrett has since died, and the 
defendant McLaughlin, as surviving executor, has undertaken to execute 
the will of the said testator. 

"3. That as appears by the fifth item of said will, the said testator 
bequeathed to the plaintiff Annie Heath two shares of the capital 

(399) stock of the Columbia Manufacturing Company and ten shares 
of the capital stock of the Peoples Bank, and the sum of $200. 

"4. That after paying the debts of the said estate and the expenses of 
administration, and after setting apart the $4,500 bequeathed in said 
will in  trust for the widow of the testator, there still remains in the 
hands of the said executor about the sum of $7,000, which is applicable 
to the legacies bequeathed in  said will. 

"5. That the testator owncd at the time of his death the cxact number 
of shares of stock in  the several corporations which were bequeathed in 
the said will to the several legatees, and the executor now -holds said 
stock, and has collected the dividends that have accrued and that have 
been paid on them since the death of the testator. 

"6. The plaintiffs have demanded of the said executor that he turn 
over to the plaintiff Annie Heath the two shares of the capital stock of 
the Columbia Manufacturing Company bequeathed to her, each being 
of the value of $500, and also the ten shares of the capital stock in 
Peoples Bank, each share being of the par value of $100. The said 
executor has declined to comply with said request, for the reason that an 
abatement of the legacy is rendered necessary on account of the fact that 
there is not a sufficient amount of money to pay all of the same in  full, 
and said executor has demanded of the plaintiffs that they should con- 
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tribute to make up the deficiency in  proportion to the value of their said 
stock and money bequeathed to the said Annie Heath. 

"7. That the plaintiffs are advised and believe that the legacies to the 
said Annie Heath of stock in  the Columbia Manufacturing Company 
and the Peoples Bank, as aforesaid, are specific legacies, and that the 
said Annie Heath is entitled to have the said stock turned over to her 
without any contribution on her part  to make up any deficiency that 
may arise by reason of the lack of funds to pay the pecuniary legacies 
mentioned in  said will. Wherefore, the plaintiffs pray judgment 
that the said executor be required by order of this court to turn (400) 
over to the plaintiff Annie Heath two shares of stock of Columbia 
Manufacturing Company and ten shares of stock of the Peoples Bank, 
together with any dividends that may have been paid on the same since 
the death of the testator." 

The answer of the defendant was as follows: 
"1. That be admits the allegations of articles 1, 2, 3, 4, 5, 6 and 7. 
"2. For a further defense the defendant alleges that he is informed 

and believes that after the assets of said estate have been reduced to 
money in  the manner required by law there will not be a sufficient 
amount of money to pay in  full the pecuniary legacies bequeathed in  
said will, and he is advised and believes that the plaintiff Annie Heath 
should be required to make a contribution, in proportion to the value 
of the stock and money, to make up the deficiency. So that the said 
Annie Heath, and the other parties in  said will to whom stock in  the 
several corporations therein named was bequeathed, shall be required, 
before receiving the stock bequeathed to them, to pay to the defendant a 
sufficient amount to make the legacies of stock and the money abate 
ratably. 

"Wherefore, the defendant prays judgment that an account be taken 
to ascertain the value of the stock bequeathed to the plaintiff, and also 
the amountof  assets which will be available to meet the pecuniary 
legacies, and that the plaintiff be required to contribute to make up the 
deficiency in  proportion to the value of her said stock and money be- 
queathed to her." 

The will contained various bequests to divers persons, of shares of 
stock in  the Columbia Manufacturing Company, the Peoples Bank of 
Monroe, and the Commercial Bank of Charlotte. 

Items 14 and 15 of the will were as follows: (401) 
"5. I give and confirm to my daughter Ann;e Heath all that I . 

have heretofore given her and put into her possession; and in  addition 
to  what has heretofme been given her, I give and bequeath unto her 
two shares of the eapital stock of the Columbia Manufacturing Com- 
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pany, ten shares of the capital stock of the Peoples Bank, and the sum 
of two hundred dollars ($200). 

"14. I t  is my further will and desire, and I hereby direct that if at 
my death I do not own the number of shares of the capital stock of the 
three corporations herein named that I have bequeathed above, then my 
executors shall pay to the legatees who shall fail to get the stock be- 
queathed to them the market value of said stock in  money at the time of 
my death. 

"15. I t  is further my will and desire, and I hereby direct that in case 
it becomes necessary that there shall be an  abatement of any of the 
legacies herein bequeathed in order to pay debts or for other purposes, 
that all the other legacies shall abate before there is any abatcrnent of 
the legacy bequeathed in trust for my wife." 

His  Honor sustained the judgment of the clerk that "the plaintiff is 
not required to contribute any sum to make up the deficiency that there 
may be in  funds to pay the pecuniary legacies, and said executor is 
hereby ordered to turn over forthwith to the said Annie Heath the two 
shares of capital stock of Columbia Manufacturing Company and ten 
shares of stock of Peoples Bank, and that the plaintiff recover the costs 
of the action,77 and defendant appealed. 

Walker  & Cansler for pla?sn8ti#. 
Jones & Til let t  for defendant. 

CLARK, J. The testator owned at his death the shares of stock be- 
queathed to the plaintiff. The legacy was a specific one. McGuire 

(402) v. Evans,  40 N.  C., 269. I t  is a general rule that specific legacies 
do not abate or contribute to general legacies. There are excep- 

tions, as where the whole estate is given in specific legacies and then a 
pecuniary legacy is given, or where an intention that the specific legacies 

'shall abate appears in the m~ill. Whi t e  v. Beattie, 16 N .  C., 320; W h i t e  
v. Green, 36 N. C., 45; Riddle v. Cawaway,  59 N.  C., 95. But nothing 
of that kind appears in the present case. The provision in  clause 15 of 
the will simply provides that all the legacies shall abate before there is 
any abatement of the legacy given in clause 1 to his wife. But this, 
while protecting that legacy from abatement, does not affect as to the 
other legacies the usual order of abatement, to wit, the general legacies 
first, and then the specific legacies. 

Affirmed. 

Cited: In re Wiggins, 179 N. C., 327. 
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VIRGIN COTTON MILLS v. W. M. ABEJiNATHY. 

Action om Note-Xubsc7.iiption to  Stock-Practice-Issues-Allegation 
of Tender-General Denial of Plaint i f ' s  R i g h t  to  Recover-Judgment 
N o n  Obstamte Veredicto. 

1. I t  is too late after verdict to except to failure to submit issues tendered 
and to issues actually submitted. 

2. The trial judge may, in his discretion, submit one or many issues arising 
on the pleadings, subject only to the restriction that sufficient facts be 
found to enable the court to proceed to judgment and that each party 
may have the opportunity to prevent any view of the law arising upon 
the evidence through pertinent instructions. 

3, A general denial by the defendant of the plaintiff's right to recover cures 
the failure of plaintiff to allege a tender before action brought. 

4. Where one executes a note to a corporation as security for the payment ' 

of stock therein, the transaction is a subscription to or purchase of the 
stock from the company itself, and not a purchase from another, and 
hence a tender of the certificate by the company is not necessary before 
bringing action on the note. 

5. Judgment no% obstaate veredicto is only granted when the answer confesses 
a cause of action and the matter relied on in  avoidance is insufficient. 

ACTION, tried a t  March Term, 1894, of MECKLENBURG, before (403) 
Boykk,  J., and a jury, having been brought there by defendant's 
appeal from a justice of the peace. 

The action was brought by the plaintiff to recover upon two promis- 
sory notes or bonds, executed by the defendant, in  the following words 
and figures, viz. : 

$200. HUNTERSVILLE, N. C.,  23 &lay, 1891. 
On or befdre 15 October, 1891, I promise to pay to the order of J. W. 

Mullen, treasurer of the Virgin Cotton Mills, or his successor in  office, 
t w o  hundred dollars, being security for the payment of t w o  shares of 
stock in said corporation, and. bearing eight per cent interest after 
maturity. W. M. ~BERNATHY. [SEAL.] 

The other note or bond was of the same form as the foregoing, except 
it was made to fall due on 15 October, 1892. Both of the above notes 
were printed except the words in  italics, which were in writing. 

The defendant on the trial put in a "general denial" to the plaintiff's 
right to recover, and tendered the following issue: 

"Is the plaintiff entitled to recover of the defendant! I f  so, in what 
amount 1" 
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The court announced that as soon as the evidence was developed he 
would frame the issues accordingly. To this there was no exception. . 

The plaintiff then introduced J. W. Mullen, the treasurer of the mills, 
who testified in substance that the notes or bonds abave referred 

(404) to were executed by the defendant, in  his office in  the town of 
Huntersville, and were given in  payment of four shares of the 

stock of the plaintiff corporation, of the par value of $100 each. That 
frequent demand has been made on the defendant for the payment of 
both of said notes, but that the defendant had failed to pay the same, or 
any part thereof. 

On being cross-examined, the witness said that both of the notes were 
"filled up," that is, the amounts and dates were inserted in the blank 
spaces before the defendant signed them. That he did not agree with 
the defendant that the plaintiff would take lumber at $1 per hundred 

. in payment for the first note. That he did say that the mills would need 
lumber, and they would as soon buy from the defendant as any one else, 
but there was no agreement that the note should be written so as to - 
express such a contract, or that. the note itself should be paid in  lumber. 
That the defendant never did tender, deliver or offer to deliver to the 
plaintiff lumber in payment of said note or any part  of the same. 'That 
when the first note fell due he presented same to defendant in person, 
and defendant said that he would have to wait until he could sell his 
cotton, but 'said nothing about the note being payable in lumber at  that 
time, or any time thereafter. That the plaintiff had not issued the 
stock to the defendant, because it was a rule of the company that no 
stock should be issued until paid for in  full. That both of the notes were 
put in  the hands of attorneys for collection, and that the first time 
witness ever heard of defendant's contention that the first note should 
be paid in  lumber was on the trial before the justice of the peace. That 
the plaintiff was an incorporated and organized company at the time 
the notes were signed. 

The defendant then testified in his own behalf, that on 23 May, 1891, 
while passing the witness Mullen's store, +he defendant was 

(405) stopped and Mullen wanted to sell him some of the plaintiff's 
stock. That he told Mullen that he did not have the money, 

whereupon Mullen proposed to take payment for two shares, amounting 
to $200, in lumber at  $1 per hundred. That he was running a sawmill, 
and for that reason agreed to purchase two shares upon these terms. 
That Mullen then drew out of his pocket a blank book containing the 
notes, partly printed, and asked defendant to sign the same, which he 
did, on condition that Mullen was to insert in  same the provision that 
the note should be paid in lumber, as above stated. After this, Mullen 
asked the defendant to take two shares payable in  cash, inasmuch as he 
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had agreed to take lumber for the others. Defendant agreed to purchase 
one share and pay cash, provided he be given until 15 October, 1892, to 
pay the same, whereupon Mullen handed defendant another blank note 
to sign, which he did, authorizing the witness Mullen to fill in  the 
amount, etc. Neither the dates, amounts nor shares were filled in in  
either of the.notes at  the time the defendant signed them. That he got 
the lumber ready by 15 October, 1891, but that the plaintiff refused to 
allow him to deliver it, on the ground that a larger stockholder had fur- 
nished the lumber to build the mills. That he never attended any of the 
stockholders' meetings, and had no notice as to when they were held, and 
did not consider himself a member of the company until the shares were 
paid for. Did not know but that the notes were filled in  properly until 
the day of trial. No certificate of stock was ever tendered defendant by 
the plaintiff. 

Plaintiff recalled the witness Mullen, who denied that there was any 
agreement with reference to the execution of the notes, as testified to 
by the defendant, and also denied that defendant ever tendered the 
lumber. Witness said that notice of the stockholders' meetings was sent 
to defendant like other stockholders. 

Defendant then requested his Honor to hold, as a matter of law, and 
instruct the jury, that in  no aspect of the case could the plaintiff 
recover, inasmuch as no tender of the certificate of stock had been (406) 
alleged or proven by the plaintiff. 

This was refused, and defendant excepted. 
His  Honor then stated that he had concluded to submit the following 

issues to the jury, viz. : 
"1. Did the defendant sign the note due 15 October, 1891, and instruct 

the plaintiff's agent to insert in the blank '$200, payable in  lumber'? 
"2. Did the defendant deliver or offer to deliver the lumber at  the 

maturity of said note? 
"3. Did the defendant sign that note due 15 October, 1892, and instruct 

the plaintiff's agent to insert in the blank '$100'?" 
To the submission of these issues by the court there was no exception. 
The defendant then, in due time, asked the court, in writing, to charge 

the jury as follows : 
"1. That if the jury believe that the amount of the note sued on was 

not filled in a t  the time of the signature by the defendant, and that he 
did not authorize the insertion of the same, except upon the condition 
that the amount was to be paid in lumber, then the issue should be 
answered 'No.' 

"2. That if the jury believe that no tender of the certificate of stock 
was made to the defendant by the plaintiff prior to the commencement 
of this action, then the issue should be answered 'No.' 
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"3. That if the jury believe that the defendant made a proposition to 
J. W. Mullen, treasurer of the plaintiff mills, to take or purchase two 
shares in said mills, and signed a note in blank, on condition that the 
amount and terms of the offer were to be inserted, then the issue should 
be answered 'No.' 

"4. That even if the jury believe that the defendant signed the note 
for the purchase of the shares unconditionally, the plaintiff would 

(407) be entitled to recover ~ n l y  the damages suffered, that is, the 
difference between the amount which the defendant agreed to pay 

or contribute on account of the shares and the value of an equal number 
of shares on the market. 

"5. That i t  is incumbent upon the plaintiff to show the damages sus- 
tained, if any, and if none were shown by it, the issue should be an- 
swered 'No.' " 

His Honor refused to give the foregoing prayers for instruction, except 
as set out in his charge, and the defendant duly excepted. 

His  Honor then charged the jury that the defendant had admitted 
the signing of the notes in suit, but had set up the defense that he had 
instructed the plaintiff's agent to insert in the note due 15 October, 
1891, the words, "$200, payable in lumber," and likewise instructed the 
plaintiff's agent to insert in  the note due 15 October, 1892, the words, 
"$100," but that the said agent had failed to carry out his instructions 
in these particulars. That the defendant contended that he had complied 
with his part of the contract, so far  as the first note was concerned, by 
making a tender of the lumber in payment of the first note. That all of 
these allegations were denied by the plaintiff, and the burden was upon 

. the defendant to establish the truthfulness of the same by the weight of 
the evidence. That if the jury believed that the defendant had estab- 
lished by a preponderance of evidence that, at the time he signed the 
note due 15 October, 1891, he instructed the plaintiff's agent to insert the 
words, "$200, payable in  lumber," they must answer the first issue 
"Yes"; otherwise, "No." His  Honor then took up the evidence, and 
presented every phase of the same in  any way bearing on this issue to 
the jury, and fully explained to the jury the different contentions of the 
parties with reference thereto. 

As to the second issue, his Honor instructed the jury that if they 
believed that the defendant had established by a preponderance 

(408) of the evidence that he tendered or offered to deliver to the plain- 
tiff the lumber in  payment of the first note, after 15 October, 

1891, then they should answer the second issue "Yes"; otherwise, "No." 
As to the third issue, his Honor instructed the jury that if the de- 

fendant had satisfied the jury by a preponderance of the evidence that 
at the time he signed the note due 15 October, 1892, he instructed the 
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plaintiff's agent to insert therein the word "$100" instead of '($200," 
that they should answer the third issue "Yes"; otherwise, "No." The 
court fully explained to the jury what was meant by a preponderance 
of the evidence, as uscd in his charge, and recapitulated all of the evi- 
dence before closing his charge. 

There was no exception taken to the charge as given. 
The jury returned their verdict in  favor of the plaintiff, answering 

all the issues "NO." 
The defendant then asked the court for a judgment non obstnnte 

veredicto. Motion refused, and defendant excepted. 
Motion for a new trial: Motion refused. Defendant excepted, and 

appealed from the judgment for plaintiff. 
The defendant, in his case on appeal, assigned the following error: 
1. That his Honor erred i n  not submitting to the jury the issue ten- 

dered by the defendant. 
2. That his Honor erred in the issues submitted. 
3. That his Honor erred in  refusing to hold as a matter of law, and 

instruct the jury, that in no aspect of the case could the plaintiff recover, 
inasmuch as no tender of the certificate of stock had been alleged or 
proven by the plaintiff. 

4. That his Honor erred i n  refusing to give Nos. 2, 4 abd 5 of de- 
fendant's prayers for instruction. 

5. That his Honor erred in  rendering judgment for the plaintiff upon 
the issues found by the jury. 

Walker & Gander ;for p l a i d i 8 f .  
Ma.xzuel'1 & Keerans for defendant. 

CLARK, J. The first and second exceptions for failure to submit the 
issue requested, and for issues actuallg submitted, come too late after 
verdict. The Code, sec. 412 (2) ; Phifer v. Alexander, 97 N.  C., 335; 
Taylor 11. Plummer, 105 N. C., 56; Lowe v. Elliott, 107 N.  C., 718. 
The issues are, however, in  fact, sufficient under the rule approved in  
Humphrey v. Church, 109 N.  C., 132. The "general denial" cured any 
failure to allege tender of the certificate, as the only reason for requiring 
a tender before action brought is to throw the costs of an unnecessary 
action upon the plaintiff. Waddell v: Swan,n, 9 1  N. C., 108; Moore v. 
Garner, 101 N. C., 374. Besides, this is not a purchase from another, 
but from the company itself, and in  effect a subscription to its capital 
stock. The prayers for instruction, so far  as correct and relevant to the 
case, were given. There was no ground for the motion for judgment 
non obstante veredicto, which is only granted when the answer confesses 
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a cause of action and the matter relied on in  avoidance is insufficient. 
Walker v. Scott, 106 N. C., 56. 

No error. 

Cited: Martin v .  Bank, 131 N. C., 124; Sylces v. Boone, 132 N.  C., 
208; Shives v. Cotton Milb,  151 N.  C., 291; A d i t  Co. v. Taylor, 152 
N.  C., 274. 

CHARLOTTE BUILDING A?YD LOAN ASSOCIATION v. COMMISSIONERS 
O F  MECKLENBURG COUNTY. 

Taxation-Xtock of Buildig~g and Loan Association, How Tazable. 

1. The capital stock of a building and loan association organized under 
chapter 7, Volume I1 of The Code, is property, and hence is taxable 
according to the uniform ad valorem system established by the (3fonstitu- 
tion. 

2. The General Asscrnbly may require a corporation to pay a license tax for 
the prifilege of carrying on its business, and forbid counties or other 
municipalities to exact auy other liceme tax or fee. 

3. Under chapter 294, Acts of 1893, imposing a license tax upon building and 
lo:m associations and forbidding counties and other municipalities to 
impose any other license tax or fee, the capital stock of such associations 
is not exempt from State and county taxation ad ~alorem. 

4. Under the provisions of section 14, chapter 296, Acts of 1893, it is the duty 
of the corporation, and not the individual stockholder, to list the stock 
for taxation and to pay the tax assessed thereon. 

APPEAL from Winston, J., Fall Term, 1894, of MECELENBURG. 
This action was begun in  a justice's court, and on appeal by the 

plaintiff to the Superior Court it was there submitted on the following 
agreed facts : 

''1. That the plaintiff, The' Charlotte Building and Loan Association 
of Charlotte, N. C., is a corporation created and organized under 
chapter 7, Volume I1 of The Code of North Carolina, and has its resi- 
dence or place of business in the city of Charlotte, county of Mecklen- 
burg aforesaid, its articles of association having been obtained from the 
clerk of the Superior Court of said county under and by virtue of the 
provisions of said chapter of The Codc. 

"2. That the capital stock of the said association was listed for taxa- 
tion in  Charlotte Township in said county, under protest, for the year 
1893, on the ---- day of ----- ---, A. D. 1893, the commissioners of 
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the said county claiming that the said association was liable to 
taxation 011 said stock, and the plaintiff claiming that, under the (411) 
law, and especially under section 30, chapter 294, of the Acts of 
1893, the said association was not liable to taxation on the said stock. 

"3. That the said stock, with the valuation thereof, was duly entered 
on the tax list of said county as required by law, and the following tax, 
which was also entered on said books or list, was assessed upon the same : 
State tax for year 1893, $31.17; county tax for the year 1893, $31.67; 
convict tax for year 1893, $13.57; road tax for year 1893, $5.28; that 
said tax list, duly certified by the register of deeds and ex of ic io  clerk 
of the said board of commissioners, was placed in  the hands of R. A. 
Torrance, tax collector of said township, with an order indorsed 
thereon by the clerk of said board, commanding the said collector to 
collect the taxes therein mentioned, according to the provisions and 
requirements of the law. 

"4. That the said tax collectors demanded payment of said tax from 
the plaintiff, and said plaintiff, by compulsion and under protest, paid 
said taxes to said collector on 8 December, 1893, and that within thirty 
days thereafter the plaintiff duly demanded, in  writing, from the treaa- 
urer of the State and from the treasurer of the said county of Meck- 
lenburg, that the said tax be repaid and refunded to i t ;  to which demand 
the said treasurer of the State and the treasurer of said county refused 
to comply, and that the said tax has not been refunded to this plaintiff, 
although more than ninety days have elapsed since the said demand was 
made, and also since the thirty days from the day of payment expired. 

"5 .  That the stock of the plaintiff association is owned in  different 
amounts by divers persons who are citizens and taxpayers of the said 
township, county and State. 

"6. That before this action was brought the plaintiff duly demanded 
in writing of the defendant the repayment of the said tax which 
has been paid by it to the tax collector, and with this demand the (412) 
defendant refused to comply." 

The questions submitted to the court on this case agreed are as fol- 
lows : 

"1. I s  the capital stock of the plaintiff taxable, under the laws of this 
State, for State and county purposes, or for either? 

'.'2. Should the said stock have been listed for taxation by the said 
association, or by the individual stockholders? 

"3. I f  the stock of said association is taxable under the lams of this 
State, who is liable for the tax thereof, the said association or its indi- 
vidual stockholders ? 

"If the court shall be of opinion that the said stock is taxable, and that 
it is the duty of the said association to list and pay the tax on same, 
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then judgment of nonsuit and judgment against the plaintiff for de- 
fendant's costs shall b,e entered; but if the court shall be of opinion that 
the said stock is not taxable under the laws of this State, or that, if tax- 
able, the stock should be listed and the tax paid by the individual stock- 
holders, then judgment shall be entered that plaintiff recover of the de- 
fendant the amount of said tax so paid by it, to wit, the sum of eighty- 
one and sixty-nine one hundredths dollars ($81.69), with interest on the 
same from the date of the payment thereof, and the costs of this action. 

"It is also agreed that if the court should be of the opinion and shall 
determine that the said tax or any part thereof wasTevied or assessed 
illegally or without authority, or was for any reason invalid, judgment 
shall be rendered in favor of the plaintiff for the amount of said tax 
with interest and cost. 

"It is further agreed that the court may render judgment, and thereby 
grant any relief to the plaintiff that it may, under the law, be entitled to 
in the premises." 

His  Honor, Windon, J., rendered the following judgment: "In this 
case the court is of the opinion that the capital stock of the 

(413) plaintiff association cannot be doubly taxed; that the plaintiff is 
the proper person to give in said stock for taxation, and that there 

is no error in  the justice's judgment. The plaintiff will take nothing by 
its writ, and the defendants go hence, etc., and recover costs." I n  defer- 
ence to this ruling, the plaintiff submitted to a nonsuit and appealed. 

Clarlson, d Duls for plaintiff. 
E. T .  Cansler for defendants. 

BURWELL, J. "1. I s  the capital stock of the plaintiff corporation 
taxable, under the laws of this State, for State and county. purposes, 
or for either ?" 

The capital stock of this corporation is property. The Constitution 
requires that all property shall be taxed uniformly for State purposes. 
Const., Art. V, sec. 3. "Taxes levied for county purposes shall be levied 
in like manner with the State taxes." Const., Art. V, see. 6. And "all 
taxes levied by any county, city, town or township shall be uniform and 
ad valorem upon all property in the same." Art. V I I ,  sec. 9. Only one 
class of property is exempted from taxation by the Constitution itself, 
to wit, "property belonging to the State or to municipal corporations." 
The General Assembly may exempt cemeteries, and property held for 
educational, scientific, literary, charitable or religious purposes, and also 
the personal property of a taxpayer "to a value not exc&ding three 
hundred dollars." Const., Art. V, see. 5. I t  has no power to make any 
other exemptions. I t  is impliedly forbidden to do so. Hence, if there 
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is any statute which declares that this property-the capital stock of this 
corporation-shall be exempt from taxation according to the uniform ad 
valorem system established by the Constitution, or that attempts to make 
the burden of taxation i t  bears greater or less than that which is laid on 
other property of the same situs and value,,such legislation is unconsti- 
tutional and void. But the General Assembly may require the 
plaintiff corporation to pay a license tax for the privilege of (414) 
carrying on its business. Const., Art. V, see. 3. I t  has done this. 
Laws 1893, ch. 294, sec. 30. And i t  has forbidden counties or other 
municipal corporations to exact from it any other license tax or fee. It 
has not exempted the capital stock of this corporation from bearing its 
share of taxation, State and county. 

"2. Should the said stock have been listed for taxation by said associa- 
tion, or by the individual stockholders?" 

This association is a corporation and i t  is "taxable by law." Section 14 
of chapter 296 of the Acts of 1893 enacts that "persons owning shares i n  
incorporated companies taxable by law are not required to deliver to the 
list-takers a list thereof, but the president or other chief officer of such 
corporation shall deliver to the list-taker a list of all shares of stock held w 

therein and the value thereof, except banks." It seems clear that the 
statute requires the listing of this capital stock, not by the individual 
stockholders, but by the association, through its president or other chief 
officer. 

"3. Who is liable for the tax thereof, the said association or its indi- 
vidual stockholders 1" 

The statute referred to declares that "the tax assessed on shares of 
stock embraced in said list shall be paid by the corporations respectively." 
The language is plain. The association is liable for the tax. 

Inasmuch as our conclusion is that to which his Honor came, it is 
not material to inquire whether the plaintiff had a right to appeal from 
the judgment of nonsuit to which he chose to submit under the circum- 
stances set out in the record. 

No error. 

Cited: Comrs. v. Webb, 160 N.  C.,. 596; Southern Assembly v. 
Palmer, 166 N.  C., 82. 
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(415) 
W. E. NEAGLE v. JOHN HALL ET &. 

Administrafion-Sale of Land for Assets-Action for Accounting 
Againsl Deceased ildministrator-Administrator de bonis non. 

Where an administrator sclls lands for assets to pay debts, and expends only 
a part of the fund for that purpose, and dies before filing a final account, 
only an administrator de bolzis no)& of his intestate can maintain an 
action for an accounting to recover the unexpended balance. (Aleaander 
a. WoZfe, 88 N. C., 398, distinguished.) 

ACTION, heard upon complaint and demurrer before Boylcim, J., at 
Spring Term, 1894, of GASTON. 

The demurrer was sustained, and plaintiff appealed. 
The facts are stated in the opinion of Associate Justice Burw~ell. 

.Frank I. Osborlue for pla;intiff. 
No counsel c o n t ~ a .  

BURWELL, J. The defendants a r e  the executors of the will of James 
D. Hall. H e  was the administrator of the estate of J. B. Neagle, who 
died in  1865, and, as such administrator, under an order of the court 
duly obtained, he sold the lands of his intestate to make assets to pay 
debts. This was done in  1866. H e  used, i t  is alleged, only a part of the 
proceeds of the sale of this realty in  the payment of debts, and died in 
1892 without having filed any final account of his administration of 
said estate, and having in  his hands about $2,720 of said proceeds of 
sale of land. 

The plaintiff avers that his father was one of the two heirs at law of 
J. B. Neagle, and, upon the death of said Neagle, inherited one moiety 
of his land. H e  further says that his father died i n  1872, leaving the 

plaintiff and another son his only heirs, and that the latter died 
(416) intestate i n  1883, leaving plaintiff as his only heir. 

H e  seeks in this action to recover of the defendant executor 
and of his sureties on the administration bond of their testator one-half 
of the fund arising from the sale of the land of J. B. Neagle, as stated 
above, which was in the hands of James D. Hall  a t  his death. 

To the complaint containing the foregoing averments the defendants 
demurred, insisting that this action could not be maintained by the 
plaintiff, the administrator de bonk  non of J .  B. Neagle alone having 
authority lo receive from them the money so alleged to have been in  
their testator's hands. 

The demurrer was sustained, and the plaintiff appealed. 
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No one save an administrator de bowis non has the right to call upon 
the defendant executors for  an account of their testator's management of 
thc assets of the estate of J. B. Neagle. As to personalty this is  well 
settled. Lamdell v. Winstead, 76 N .  C., 366;  H a m  v. Korrwgay, S5 
N. C., 119 ; MerriZZ v. Merrill, 92 N. C., 657. I f  the allegations of the 
complaint are true, the administration of the estate of J. B. Neagle is 
unfinished. The final accounting which the law requires has not been 
had. That  can only be done with an administrator, and not till i t  is 
done can it be ascertained what part, if any, of the assets that came to 
the first administrator has been used for the purposes of the estate, and 
what part  is in the defendant's hands. Though that balance may be the 
proceeds of the sale of land, it must be paid over to the successor of the 
first administrator, as administrator de bonis non, to be by him accounted 
for to such persons, whether next of kin or heirs a t  law, as may be 
entitled to it. 

This case is, we think, clearly distinguishable from that of -4Zexander 
v. Wolfe, 88 N. C., 398. The fund which that plaintiff heir at  law 
recovered was, in legal effect, land. I t  was the proceeds of the sale of 
an  infant's realty, made by that infant's guardian. The death of 
the infant had put the right to this fund in  the heir, just as it (417) 
would have put the title to the land in him if i t  had not been sold. 
The guardian held i t  all as land, and his representative also so held it. 
To  ascertain how much it was, no accounting for personal assets was 
necessary. 

No error. 

N. M. STREET ET BL. v. D. W. Q. ANDREWS. 

Action for Da~n~ages-Obstru&on Causing Overjlow of Land-Counter- 
claim-irrelevant Testimony-Deposition. 

1. Where, in an action for damages caused by the ponding of water on plain- 
tiffs' land by obstruction placed by defendant on his own land, on or near 
the dividing line, the defendant pleaded as a counterclaim damages 
caused by the overflow of water on his laud by reason of obstructions 
placed by the plaintiff on the lower edge of her land: Held,  that the torts 
were separate and distinct, and that complained of by the defendant did 
not "arise out of the transaction set forth in the complaint," nor was it 
"connected with the subject-matter of the action," and hence was properly 
disallowed as a counterclaim. 

2. The re.jection of irrelevant testimony, unless its exclusion can be seen to 
prejudice the party objecting, is not ground for a new trial. 
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3. I t  is not error to exclude testimony tending to support a counterclaim 
which is ruled out a s  impnroperly interposed, when it could have no bear- 
ing upon the cause of action stated in the complaint. 

4. Where it appears from the return of a deposition that it was taken on the 
day, a t  the time and by the pcrson designated, it will be presumed, in the 
absence of evidence to the contrary, that all things were done rightly and 
that it was taken between the hours appointed for taking the same. 

5. An objection to a deposition that the answers were on a separate sheet 
attached to interrogatories, but not inserted at  the end of each interroga- 
tory (the whole, however, being above the signature of the commissioner), 
is untenable. 

(418) ACTION for the recovery of damages for injury to plaintiffs' 
land caused by the ponding of water thereon, tried before Arm- 

field, J., and a jury, a t  Special Term, 1894, of RUTHERFOED. 
The complaint, after alleging the ownership of a tract of land adjoin- 

ing that of defendant, alleged : 
"3. That there are a number of acres of bottom-land in  said tract 

above described, and a branch runs through the bottom-lands of plaintiffs 
and then through the lands of the defendant, which branch the defend- 
ant has filled up with brush, at  or near the line between plaintiffs and 
defendant, and by so filling up said branch with brush and other things 
calculated to pond back said branch onto the plaintiffs' land, and stop the 
flow of said branch, the defendant has wrongfully, unlawfully and wil- 
fully ponded back the water on the lands of the plaintiffs, sobbing and 
wetting the same to such an extent as to render large parts of plaintiffs' 
bottom-lands entirely useless and unfit for cultivation. 

"4. That by said wrongful act of defendant the plaintiffs have been 
greatly damaged, to wit, to the amount of $1,000. , 

"Whcrefore, plaintiffs pray judgment for $1,000," etc. 
The defendant admitted the ownership of the land by plaintiffs, but 

denied the allegations in third and fourth paragraphs of complaint, and 
for further answer alleged as follows: - 

"I. That he is greatly damaged by the wrongful acts and conduct of 
plaintiffs by obstructing the branch just above defendant's land so as 
to divert the water from the channel of the branch and throw same on 
lands of defendant, until a considerable portion of defendant's land is so 
sodden and damaged as to render i t  unproductive and almost worthless. 
And by such wrongful act of plaintiffs defendant is damaged i n  the 

sum of $300. 

(419) "2. That plaintiffs, after repeated offers from defendant to 
assist in  opening and cutting a canal through plaintiffs' own land 

to the river, which would dry plaintiffs' own land, and also save defend- 
ant's, refuse to allow said canal opened through their lands. 
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"3. That defendant's damages are increasing annually from said 
wrongful conduct of plaintiffs, and defendant can do nothing on his own 
land to arrest the damages in the way of ditching or otherwise. 

('Wherefore, defendant demands judgment against the plaintiffs for 
damages in  the sum of $300 and costs." 

On the trial  the court ruled out the counterclaim of defendant. De- 
fendant objected. Objection overruled. Defendant excepted. 

After objection by the defendant, which was overruled by the court, 
the plaintiff N. M. Street testified, among other things, that "my son 
Perry is fifteen years old, and the other plaintiffs are all younger; the 
youngest is six years old; there are six of them in all." 

The defendant offered evidence showing the damaged condition and 
extent of the damage to his own lands immediately below the injured 
lands of plaintiffs as tending to prove his innocence of obstructing the 
stream. This was ruled out by the court. Defendant objected. Objec- 
tion overruled, and defendant excepted. 

The defendant offered in evidence the deposition of A. B. Long, Sr., 
of which the commission, notice and report of the commissioner are as 
follows : 

Th%e Shte of North Caroha to M.  E&~~-GREETING: 
We, reposing special trust and confidence in  your integrity, do au- 

thorize and empower you to cause A. B. Long to appear before you at 
such time and place as you may appoint, and him upon oath to examine 
touching all such matters and things as he shall know of and concerning 
a certain matter of controversy in our Superior Court for the 
county of Rutherford pending, wherein N. M. Street and others (420) 
are plaintiffs and D. W. Q. Andrews is defendant. And the 
deposition in writing by you so taken and the same to transmit, sealed 
with your seal, to our Superior Court, to be held for said county on 
1 February, 1894. 

Witness: J. F. Flack, clerk of said court, at  office in  Rutherfordton, 
25 January, 1894. J. F. FLACK, 

Clerh of the Superior Court. 

Service of notice to take the deposition was accepted by the plaintiff. 
The return was as follows: 

Pursuant to the annexed commission to me directed, I, B. M. Edney, 
commissioned under the authority t.hereof, on 30 January, 1894, a t  the 
residence of A. B. Long, Sr., in Logan's Store Township, i n  Rutherford 
County, N. C., defendant D. W. Q. Andrews present, plaintiff N. M. 
Street absent, proceeded to take the deposition of A. B. Long, Sr., who, 
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being first duly sworn on the Holy Evangelist to speak the truth, the 
whole truth and nothing but the truth between the parties named in  said 
commission, deposes as follows : 

The foregoing deposition of A. B. Long, Sr., was sworn to and sub- 
scribed before me at the time and place mentioned in the caption. 

B. M. EDNEY, 
Commikioner. 

The deposition related to the nature of the respective obstructions and 
to the damage caused to the lands of the plaintiff and defendant 
respectively. 

The deposition was ruled out by the court. The defendant objected. 
Objection overruled, and defendant excepted. 

(421) The defendant tendered the following instructions to be given 
the jury : 

"1. The plaintiffs were under legal obligations to keep the ~hanne l  of 
the branch on their lands in such condition that the water might have 
easy and natural flow, and if they failed to keep the channel in  such 
condition, then they cannot recover. 

"2. I f  plaintiffs failed to exercise reasonable care in  keeping the 
channel of the branch on their lands properly cleaned out, so as to give 
the waters a free and natural flow, and such failure, together with the 
same want of care on part of defendant, produced the damage, then the 
plaintiffs cannot recover. 

"3. The burden is upon the plaintiffs to show that no act or failure to 
exercise due care on their part contributed to their injury. 

"4. I f  the jury find that the outlet for the branches thirty-five years 
ago was on the lands of plaintiffs, and since that time has passed through 
lands of defendant a t  different points, but through no one channel for 
the period of twenty years, then the plaintiffs have acquired no easement 
over defendant's land. 

"5. The defendant is not required to keep the ditch clear of sand and 
other obstructions, so that the water running through it from plaintiffs' 
land may have an unimpeded flow, though the plaintiffs have the right, 
if they have acquired an easement therein, to enter the lands of defend- 
ant  and keep the ditch opened and unobstructed, yet the defendant has 
not the right to purposely obstruct the water on the lands of the plain- 
tiffs, if such easement has been acquired by plaintiffs. 

"6. Though the plaintiffs have acquired an easement over the lands of 
defendant, the defendant still has the right to direct the course of the 
water through his own land if he will provide a ditch of capacity equal 
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to that through which the water ran when the plaintiffs acquired such 
easement." 

The court declined to give instructions Nos. 1, 2, 3 and 4 (de- 
fendant objected), and gave the other instructions asked for by (422) 
defendant. The court in its charge told the jury that plaintiffs 
were not entitled to recover unless they had satisfied them by the evidence 
that for more than twenty years before the bringing of the suit the 
branch had continually flowed through plaintiffs' land and entered de- 
fendant's land at  the point of the alleged obstructions, and that the 
defendant wilfully, and not negligently, put obstructions in the branch 
and thereby overflowed and damaged plaintiffs' land as alleged. 

There was a verdict for plaintiff, and from the judgment thereon the 
defendant appealed. 

McBrayer 8 Durhalm for defendant. 
N o  counsel conbra. 

CLARK, J. The cause of action alleged was an obstruction by 
the defendant on the upper edge of his land, preventing the free flow of 
water from the land of plaintiffs just above and ponding it back. The 
counterclaim attempted to be set up was that the plaintiff had placed an 
obstruction on the lower edge of his own land, thus diverting water 
which was thrown upon, and water-sobbed defendant's land. These were 
two separate and distinct torts. The latter did not '(arise out of the 
transaction set forth in the complaint," nor was i t  "connected with the 
subject of the action.'' The Code, see. 244 (1).  I t  was the ~ubject  for 
an independent action, and was properly disallowed as a counterclaim. 
Bazemore v. Bridgers, 105 N.  C., 191. 

The testimony as to the ages of the minor plaintiffs was, a t  most, 
irrelevant, and as such it is not ground for a new trial, unless it could 
be seen to have prejudiced the side objecting. I t  was harmless error. 
Glover v. Flowers, 101 N. C., 134; Livingston v. Dunlap, 99 N. C., 268; 
McGowaa v. Railroad, 95 N.  C., 417; Clark's Code, 2 Ed., p. 586. 

The counterclaim having been properly ruled out, i t  was not 
error to reject the evidence offered to show the water-sobbed con- (423) 
dition of defendant's land. This evidence could have no bearing 
upon the allegation of damages to plaintiff's land. 

The deposition was improperly excluded. The return showed that it 
was taken by the commissioner on the day and at the place mentioned 
in  the notice. There was no evidence offered that i t  was not taken 
between the hours mentioned in the notice, and there is no presumption 
that i t  was not. I t  appearing that i t  was taken on the day, at  the place, 
and by the person designated, the presumption, in the absence of evidence 
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to the contrary, is that all things were done rightly. Gregg v. Nallett, 
111 N. C., 76. Where i t  appears that the deposition was taken on the 
day named, the presumption, in the absence of evidence to the contrary, 
is that i t  was taken between the hours named. Dearman v. Dearman, 
5 Ala., 202. I f  the answers were on a separate sheet attached to inter- 
rogatories, but not inserted a t  the end of each interrogatory, the whole, 
however, being above the signature of the commissioner, it does not so 
appear in  the record sent here, which must govern us. But if that were 
so, and was one of the reasons why the deposition was rejected, such 
rejection was without force and should have been disallowed. Downs v. 
Hawley, 112 Mass., 237. Since there must be a new trial for the rejec- 
tion of the deposition, i t  is unnecessary to consider the exceptions to the 
charge and for refusal of prayers for instructions, as a somewhat differ- 
ent state of facts may be presented on the next trial. 

New trial. w 

Cited: Younce v. Lumber Go., 155 N. C., 240; Hutton 2). Horton, 178 
N. c., 553. 

(424) 
W. H. LOVELACE v. HENRY CARPENTER. 

I 
Action to Recover Land-Estoppel-Sur~veey-Deed. 

Where, in the trial of an action to recover land: the plaintiff introduced a 
deed from E., a third party, to the defendant, for the purpose of showing 
the location of disputed line and corners, and the defendant testified that 
several years after he received the deed he was present when a surveyor 
ran the calls of the deed, plaintiff's request for an instruction that the 
defendant was estopped by E.'s deed to him, and the survey, from deny- 
ing the losation of the disputed corner at  the place claimed by the 
plaintiff, was properly refused. 

ACTION to recover land, tried before Armfield, J., and a jury, a t  
I Spring Term, 1893, of RUTHERFORD. From a verdict and judgment 

for defendant, the plaintiff appealed. 
The facts are stated in the opinion. 

Justice 4 Justice for plaintiff. 
McBra,yer & Durham for defendant. 

1 A v ~ Y ,  J. After examining the map, together with the deeds offered, 
we can understand why, in  the unique brief of defendant's counsel, they 

292 



- - -  -- 

N. C . ]  SEPTEMBER TERM, 1894 

cite no authority to negative a proposition which is itself, as the case is 
stated for consideration here, supported neither by reason nor authority. 
The plaintiff's title to the land in controversy depends upon whether he 
can establish the location of a certain pine tree a t  a certain point, some 
distance further north than the location contended for by the defendant, 
and also whether a certain dogwood corner is at a place on Broad River 
some distance northwest of that which the defendant claimed to be the 
true location. The line between the two corners mentioned, if 
run according to plaintiff's contention, would so locate his deeds (425) 
as to include the land in  dispute, while the defendant insists that 
the calls of some, if not all, of the deeds constituting the plaintiff's chain 
of title, pass so fa r  south as not to embrace the locus in quo within the 
plaintiff's boundary. The plaintiff introduced a grant and five mesne 
conveyaqces. The disputed line is described in  the grant as running 
north 60 east, in four of the mesne conveyances as running north 80 
east, but in the fifth as running north 70 east to the birch and dogwood. 
Several witnesses were examined on behalf of the plaintiff, and testified 
to facts tending to show where the disputed line and corners were, when 
plaintiff put in  evidence a deed from one 0. P. Earl  and wife to the 
defendant, dated 15 March, 1878. The defendant thereupon testified 
on his own behalf that he was present six or seven years after the execu- 
tion of the deed from Earl  to himself, when one Davis as surveyor ran 
the calls of it so as to pass along the upper line, or that claimed by the 
plaintiff as the true location of his boundary. We are left to infer, 
without any explicit statement to that effect, that the defendant's deed 
appeared to be for land adjacent to that embraced by the plaintiff's 
deed, the location of the southern boundary of which depended upon the 
establishing of plaintiff's northern boundary. The plaintiff, upon this 
assumption, as we infer, asked the court to instruct the jury that the 
defendant was estopped from denying that plaintiff's corner was located 
a t  the point where the surveyor Davis ran the defendant's line i n  the 
attempt to determine the dividing line between them. 

Whether Davis ran the true line or not, his running was no more 
conclusive upon the defendant of the controversy as to location than was 
the running by Watkins, the surveyor appointed by the court in  this 
case, of any one of the lines in  making his survey. I t  is not an estoppel 
by matter of record, because there is no evidence of a judgment 
in any former suit between the parties affecting the matter in  (426) 
controversy here. The deed of Ear l  to the defendant is not exe- 
cuted by the plaintiff, or any one in privity with him, but to him. 
Estoppel in pais is the only remaining kind of estoppel known to the law. 
1 Herman Executions, p. 1. Though it may not seem necessary to do so, 
we will refer to the text-books, where the nature of this third species of 
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estoppel is  explained, to show that there is no aspect of the testimony 
in  which the defendant is precluded from setting up title to the land i n  
controversy, on the ground that his conduct has misled the plaintiff and 
placed him in position that he must suffer injury if the defendant is 
allowed to claim the disputed land. 2 Herman Executions, secs. 967, 
970 et seq. 

Judgment affirmed. 

. Cited: Boddie v. Bond, 154 N. C., 368; Hardzuarre Co. v. Lewis, 173 
N. C., 295; Sills v. Bethea, 178 N.  C., 321. 

STERN BROS. v. S. F. LEE, ADMINTSTRATOR OF D. M. LEE ET AL. 

Homestead Exemption-Rights of Remairuderman-Conveyance by 
Homesteader, Effect of. 

1. The docketing of judgments against a debtor who holds land in remainder, 
dependent upon Iife estate in another, creates a lien upon such estate, 
which, not being susceptible of immediate occupancy, is not protected 
from sale under execution by the Constitution and laws relating to home- 
stead exemptions. 

2. But where, in such case, the judgment creditors do not exercise their right 
to sell their debtor's estate in remainder, and, by a determination of the 
particular estate, his right to a homestead accrues, and he thereupon 
conveys the land to another in fee (the land being all that he owns and 
worth less than $1,0100), the enforcement of the judgment is postponed, 
not only until the death of the debtor, but until the arrival at  full age of 
his youngest child. 

CLARK and MACRAE, JJ., dissent. 

(427) ACTION, heard at  Fall  Term, 1893, of CHOWAN, before 
Graves, 7. 

The facts appearing from the complaint are as follows: 
"By deed, dated 1 July, 1879, certain land in Chowan County was 

convcyed to D. M. Lee in fee, reserving a life estate to feme grantor 
S. F. Bond, to be terminated on her second marriage. I n  1883 and 1884 
judgments were regularly docketed in  Chowan Superior Court in favor 
of defendants, Fieldman and Perkins, and the plaintiffs in the order 
named. Nothing has ever been paid on either of them. When docketed 
Lee had a living wife (Sallie) and children, two of whom are about 
sixteen and eighteen years of age. Sallie died, and in 1888 Lee married 
said S. F. Bond. I n  1892 Lee died, leaving small children by her. She 
qualified as his administratrix. Lee left no personalty to be applied to 
said judgments. At time said deed was made Lee owned no other land, 
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nor did he own other thereafter. 'said land was then, and has been ever 
since, worth less than $1,000. No homestead has ever been allotted to 
Lee. After his second marriage Lee and wife Sarah F. conveyed said 
land in  fee to defendant White, who conveyed same to defendant Parker, 
and he mortgaged same to White to secure purchase money. - Defendants 
Parker and wife are now in possession of the land. 

Defendants Parker and White demurred on the grounds, in substance : 
"(1) That Parker has the right to occupy the land exempt from sale 
until Lee's youngest living child is tweuty-one, and (2)  that plaintiffs' 
remedy, if they have a right to sale of the land, is by issuing execution, 
and not by an  independent action, and because they claim complaint - 

does not show that the judgments are still liens on said land." 
Plaintiffs contend that they are entitled to an immediate sale of the 

land to satisfy their own after paying the prior judgments of Fieldman 
and Perkins, or that, if not entitled to an immediate sale, they have a 
right to a judgment declaring the judgment liens on the land, and 
fixing the time when exemption from sale will cease, as being (428) 
either when living children by first marriage are all twenty-one, 
or a t  farthest, when there is no living child by either marriage under age. 

His  Honor sustained the demurrer, and the plaintiffs appealed. 

W .  M .  Bomd for plairztifls. 
W.  D. P'rudem f o r  defendants. 

BURWELL, J. "Land held in  remainder dependent upon a life estate 
in  another is not susceptible of that immediate occupancy which is con- 
templated by law in  order to constitute a homestead." Murch i~on  v. 
PlyZer, 87 N .  C., 79. Hence, while the estate of the judgment debtor 
Lee in the land mentioned in the pleadings was only an estate in remain- 
der after the life estate of Mrs. Sarah Frances Bond, his interest in  the 
land was subject to sale under execution. The docketing of plaintiffs' 
judgments, under the provisions of our statutes, gave them a lien on the 
estate of their debtor in  this land, and the Constitution and the laws, as 
interpreted by this Court in the case cited above, did not protect that 
estate from sale, though it was all the realty owned by the debtor and 
was worth less than one thousand dollars. 

But the plaintiffs did not see fit to exercise this right to sell their 
debtor's estate in remainder, and, by a determination of the particular 
estate, his right to the land has become such as clearly to entitle him to 
claim homestead privileges and immunities therein. Plaintiffs' liens are 
not at all displaced or affected by the change of the debtor's title. Their 
enforcement is postponed, however, because in lieu of that estate i n  
remainder, which was not protected from sale, there has come to the 
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debtor an estate which, by force of t6e provisions of the Constitution, 
brought to him a "homestead" in  this land. 

Being thus entitled to "a homestead" in  all the land ( i t  being 
(429) worth less than one thousand dollars and all that he owned), he 

conveyed it to another in fee. E e  could not by that act deprive 
the plaintiffs of any of their rights, or change or in any degree affect 
them. The limit of the effect of that deed is the line which marks the 
beginning of plaintiffs' rights under the law. The plaintiffs have liens 
on the land by virtue of their docketed judgments; the debtor's deed 
cannot annul or change those liens. The plaintiffs have a right to 
enforce their liens a t  the time and in the manner prescribed by law; the 
debtor's deed cannot for an instant postpone that enforcement. The 
effect given to the properly executed deed of the ':homesteader" and his 
wife conveying the homestead land, by the decisions of this Court, does 
not a t  all interfere with or affect the rights of judgment creditors. By 
the law they are given a lien. Their lien continues in  force notwith- 
standing the debtor's conveyance, unimpaired. By the law the enforce- 
ment of their liens by sale is postponed until the determination of the 
"homestead" right. That postponement is not extended by the debtor's 
conveyance of the land. 

I t  seems clear, therefore, that the judgment creditors of "home- 
steaders" have no good cause to complain of the effect allowed to the 
homesteader's deed, as fixed by the case of Adrian v. Xhaw, 82 N. C., 
474, and the long line of cases of like import. They are left in exactly 
the plight they were in  when,the deed was made. On the contrary, the 
"homesteader" would have, we think, good cause of complaint if it was 
held that a conveyance by him subjected the land to immediate sale 
under executions issued on docketed judgments. For, in  that event, as is 
most forcibly pointed out in rSi'mpon v. Houston, 97 N. C.,  344, the 
homestead would be in effect unalienable, and, being unalienable, the 
homestead would become under some circumstances a prison rather than 
a home. Thompson Homestead and Ex., see. 399. 

I n  many States where homesteads are secured by law to resi- 
(430) dents, and where docketed judgments are liens on the jud,gment 

debtor's land, an exception as to such liens is made as to home- 
stead lands. On the homestead lands, while occupied as such, no lien 
attaches, and the homesteader, though he is also a judgment debtor, can 
make a good title to the homestead land. His conveyance, if made while 
holding the homestead, is good against the docketed judgments. 

I n  this State i t  is settled, nemine dissentiente, that a docketed judg- 
ment creates a lien on the homestead land. That being fixed, the courts 
here were driven to the conclusion either that the "homestead7' was, in  
effect, not alienable, or that the rule announced in Adrian v. Xhaw, 
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supra, was the law of this Commonwealth. Under that rule, those who 
acquired by proper deed the "homesteader's" title to the land have the 
right to assert every right to the land that is not inconsisterit with or 
injurious to the rights of the lienors, the judgment creditors. 

What the rights of the homesteaders' vendees are will be disclosed by 
an  ascertainment of the rights of the plaintiff judgment creditors. The 
rights of the latter are paramount, and should not be encroached upon. 
What are they? To have the homestead land sold to satisfy their debts 
just as soon as the "quality of exemption from sale under execution," 
as  i t  has been called, passes from the land ; just as soon as the land could 
have been sold to satisfy the judgments, had no conveyance been made, 
and no sooner. When does that quality of exemption from sale under 
execution cease? I t  seems to be conceded by plaintiffs' counsel that that 
quality, according to the decisions of this Court, followed the land in  the 
hands of the purchaser from the homesteader, and continued till his 
death. But i t  is insisted that i t  ceased at  his demise. We do not accede 
to that proposition. The Constitution, Art. X, sec. 3, expressly provides 
that "The homestead, after the death of the owner thereof, shall 
be exempt from the payment of any debt during the minority of (431) 
his children or any one of them." The duration of this quaility 
of exemption from sale under execution is thus plainly extended be- 
yond the life of the homesteader. Had he not sold the homestead land, 
the plaintiffs could not have sold i t  to satisfy their judgments until all 
his children had arrived at full age. We do not subtract anything from 
their rights when we decide (as we think the former decisions of th'is 
Court, running through a long series of years and establishing a rule 
under which many have acquired rights to property, require us to do) 
that the purchasers of the homestead land from the homesteader and his 
wife acquired the right to hold the land against judgment creditors, not 
only for the life of the homesteader, but also "during the minority of 
his children or any one of them." I n  a very recent case (Ladd v. Byrd, 
113 N. C., 466) it was decided that where, in an action to recover 
possession of land, a homestead right is shown to have existed, the burden 
is on the plaintiff (claiming to own the "reversion" after the expiration 
of that right) to show not only the death of the homesteader, but also 
the arrival at full age of his youngest child. That case seems decisive 
of this one. 

I n  Rogers v. Kimsey, 101 N .  C., 559, there was a contest, as there is 
here, between judgment c~editors and the vendee of the deceased judg- 
ment debtor. One question in  that appeal was: When did the home- 
stead right terminate so as to allow the creditor to have a sale of the 
aliened land? Chief Justice Smith there said that "the right to such 
homestead terminates a t  his death without wife or infant children, and 
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hence if a lien has been acquired it may now be enforced." This language 
clearly implies that if hc had left infant children i t  would not have 
terminated a t  his death, and so that case is also decisive of this one. 

I n  Fleming v. Graha,m, 110 N.  C., 374, the Justice who delivered the 
opinion, combatting the rule established by Adrian v. Xhaw, 

(432) supra, uses this language: "If this were law, upon the termina- 
tion of the homestead right by the death of such debtor, and the 

arrival of his youngest child of age, numerous one-thousand-dollar tracts 
of land would be for sale, which he had kept till them exempt from his 
creditors." The words we have italicised in  the above quotation seem to 
indicate-an opinion that the homestead right did not terminate till the 
youngest child of the "homesteader" became of age. 

N o  error. 
* 

MACRAE, J., dissenting: I do not think that  any question of home- 
stead arises upon this appeal. I n  September, 1883, the first judgment 
was taken and docketed against D. M. Lee, and in  May, 1884, the other 
two judgments were docketed against him, and from the docketing of 
these judgments the lien attached upon his estate in  remainder. The 
Code, sec. 435; Manmix v. I h r k ,  76 N. C., 299. 

I t  is perfectly clear that during the widowhood of Sarah 3'. Bond, the 
remainderman D. M. Lee had no estate in the land which could be set 
off by metes and bounds, or that was susceptible of present occupancy. 
I t  has been so expressly held in Murchison v. Plyler, 87 N. C., 79, 
where, under the same circumstances, the tenant in  remainder, without 
the joinder of his wife, mortgaged the land; the Court held that, not 
being subject to a homestead in favor of Murchison, the joining of his 
wife was unnecessary, that his power to convey was without limit. "And 
if he should exert this power, either absolutely or conditionally, by a 
sale of his estate and interest in  the land while thus untouched by the 
right of cxemption, i t  can never again be made subject to that right by 
anything that may thereafter occur." 

When D. M. Lee, in 1888, married Sarah F. Bond, the particular 
estate determined, and he became owner in  fee of the land, and upon 
his interest the lien of the docketed judgments had already attached 

when there was no right of homestead exemption. This lien 
(433) could not be divested by the falling in  of the particular estate. 

I t  is like the case of McKeithan v. Terry, 64 N. C., 25, where, the 
lien having been acquired in  1867 by a levy, it was held to be a vested 
right which could not be divested by the homestead provision of the 
Constitution. I f  there was no homestead exemption, the lien of the 
docketed judgment was lost a t  the expiration of ten years. So the first 
judgment lost its lien in  September, 1893, and the others in  May, 1894, 
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and the plaintiff i s  not entitled to the relief demanded. Whitehead v. 
Latham, 83 N. C., 232. 

CLARK, J., dissenting: The homestead is prescribed and its limits 
defined by the Constitution. The Legislature has no power to increase 
it. Wharton. v. Taylor, 88 N. C., 230. Of course neither can the courts 
enlarge it. In  construing its limitations we must look to the plain, 
unvarnished language of the Constitution, and not, back of it to some 
supposed public policy which caused the adoption of this constitutional 
provision, as to which minds may easily differ. 

Looking a t  the Constitution itself, i t  is clea/r that the homesteader was 
given a life exemption-no more. There is no indication whatever that 
he shonld have the power to exempt any part of his property from lia- 
bility for his debts longer than his life. Another clause gives his chil- 
dren the right to claim the exemption for themselves during minority- 
and this, it has been held, they may do, whether the homesteader has 
had the homestead laid off or not. And still another clause provides 
that, when there are no children, the widow may likewise have i t  laid 
off during her widowhood, if she have no homestead in  her own right. 
The only limitation upon this right of the widow and minor children is 
that i t  must be as to a homestead of which the father and husband is 
the "owner" when he dies. As to the homesteader himself, his right in  
the homestead dies with him. H e  has no interest therein which 
he can transmit to another by devise, to the detriment either of (434) 
his creditors, his children or his widow. Whatever right he had 
to proteFt the land from sale by virtue of the homestead dies with him 
if he remains in  possession of i t  till his death, and he cannot extend it 
by conveying the land to another, neither by deed nor by devising i t  in 
his will. 

The Constitution, Art. X, sec. 3, provides that "the homestead, after 
the death of the owner thcreof, shall be exempt during the minority of 
his children, or any one of them." Was the debtor here the "owner of 
the homestead" at  his death? I f  so, his minor children would have the 
benefit of a shelter for their heads till the youngest became of age. They, 
and they alone, after the death of the homesteader, have the right to 
longer postpone the enforcement of the just claims of his creditors, 
except in  the case in which the widow can make the claim. This is a 
wise and beneficent provision, intended to shelter the helpless. But if 
the homesteader has conveyed away the homestead right to other parties 
by conveying away the homestead lot, where is the protection of the 
roof-tree for the children P What object could the Constitution have in 
protecting from his creditors these purchasers from the life tenant and 
leaving the minor children upon the cold charities of a heartless world? 
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Now, I understand the majority of this Court to be of the opinion 
that if the homesteader convey the homestead, he cannot take a second, 
or a third, or a fourth, or a tenth homestead. This would seem clearly 
so i n  the face of the constitutional provision for a homestead "not ex- 
ceeding in value one thousand dollars." Otherwise, during the home- 
steader's life, there might be several homesteads outstanding in the hands 
of his grantees, each of one thousand dollars, exempt from liability for 
his debts. I f  the father, owning a homestead, die, not having had i t  

laid off, the children can have it laid off under this provision 
(435) of the Constitution. Gregory 2;. Ellis, 86 N. C., 579. But if the 

homesteader has already conveyed a former homestead, and such 
conveyance protects it in hands of his grantee from judgment liens, even 
beyond his life, then either the children and the widow are deprived of 
the constitutional protection given them to the shelter of the homestcad 
of which he dies in possession, or else the rights of the creditors are 
impaired by having two homesteads (or more) held against them-one 
by the children, or widow, and the other (or several others) by the 
grantees of the debtor; and this in the face of a Constitution which 
exempts only one homestead, and that "not exceeding one thousand 
dollars." 

This confused state of things, i t  seems to me, is due solely to the Pact 
that the homestead right and the homestead lot have not always.been 
distinguished. The homestead right is personal and inalienable. It is 
the right to a shelter from the storms of life, to a roof-tree. The home- 
'steader can claim i t  as often and whenever he has the roof over his 
head. When he dies, his children, during their minority, can claim i t  
as to the homestead their father owned when he died. As to the tract 
or lot of land over which, a t  any given moment, he claims the homestead 
exemption, the homesteader is empowered to convey that to prevent the 
tying-up of realty. But to argue that with such conveyance there must 
also go the grantor's homestead right, because otherwise the liens of 
judgment creditors might take the land and the conveyance would be 
futile, is, a t  best, the argument ab inconvenienti. It should not avail to 
change an "exemption" personal to the "owner and occupier of a home- 
stead" which the Constitution gives, into an "estate," or so-called 
"quality," which, invisible to mortal eyes, attaches to the lot and travels 
around with i t  into all the successive hands into which that lot of land 
may go. Resides, even this argument loses sight of the fact that when 

' the homestead lot is conveyed there are not always liens upon it, 
(436) and if liens, not necessarily for the full value of the homestead. 

And if the liens are for the full value, the homesteader need not 
convey. H e  can stand as he is. I f  he voluntarily, nevertheless, should 
see fit to abandon his shelter, the Constitution expressly authorizes him 
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to do so as to the lot conveyed. But  he has an inalienable and indefeasi- 
ble power to assert his homestead right, not by proxy over the lot he has 
conveyed away, but i n  his own behalf, as to any other lot he may become 
the owner of, and his minor children and wife can assert it as to any 
homestead he may be the owner of a t  his death. I t  i s  true, in the late 
case of Vanstowj v. Thornton, 112 N. C:, 196, this Court' (though not 
by a unanimous bench) departed from the then recent decision of 
Fleming v. Graham, 110 N.  C., 374, and reverting to the older decision 
of Adrian v. Bhaw, 82 N.  C., 474, held that the conveyance of the home- 
stead lot was not merely a conveyance of the land described, but also of 
an invisible "quality" attached to i t  by virtue of the grantor's homestead 
right. Taking it, for the argument's sake, that the latter case will be 
adhered to after the maturer thought which already in  so many instances 
(notably in  Long v. Walker, 105 N. C., 90) has corrected the erroneous 
earlier rulings as to the homestead, still Vandory v. Thornton does not 
go to the extent of holding that a person can convey an interest in land 
which he cannot devise, nor that the owner of a lifetime exemption, 
which expires as to him at his death, can prolong i t  after his death by 
conveying it to another. I f  any one can claim the homestead right after 
his death, i t  is the minor child, or widow, and not the grantee. 

The extension of the homestead exemption given to the minor children 
may last twenty-one years. That in favor of the widow (when there are 
no children) may last fifty or sixty years. Such instances are not infre- 
quent. The Constitutional Convention certainly never intended that a 
man could take, say, a dozen homesteads, all a t  one time, notwithstand- 
ing liens of docketed judgments, and protect all twelve pieces of 
land from sale in  the hands of grantees, nor that all twelve (437) 
should be further protected after the debtor's death, perhaps for 
twenty-one years, if there are minor children, or fifty or sixty years 
when there is a widow, and during all that time the children and widow 
receive no benefit from such extension of the exemption. Such a result 
would be against the common sense of mankind. The Convention, 
instead of that, would have given him one homestead in fee, which they 
voted down, in preference to a multitude of such as this. Our prede- 
cessors, handling a new subject, made a mistake in  Adrian v. Xhaw. 
This Court has not hesitated to overrule nine other erroneous rulings as 
to the homestead. There is every reason to overrule this, which js the 
greatest mistake of them all, and which, if allowed to stand, will surely 
jeopardize the existence of the homestead provision itself. 

With the profoundest respect always for the opinions of my respected 
associates on this Bench, my convictions of my own duty prohibit my 
permitting it to be understood that I yield assent now to the doctrine of 
Vanstory v. Thornton. I n  my. humble opinion the principle there laid 
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down is so clearly and palpably a misconception of the plain meaning 
and letter of the Constitution, which confers an  ('exemption," and 
nowhere intimates an intention to create a "homestead estate7'-it is so 
,evidently, in  my judgment, a construction against the best interests alike 
of the homesteader and of the just rights of creditors-and mill so 
certainly lead us into inextricable confusion and uncertainty (of which 
the present ease is a fair example), that I still deem it the wisest course 
to adhere to what seems to me to be the plain meaning of the Constitu- 
tion. I n  this way we will not only come to the construction held by all 
the other States having similar provisions, but we will place our feet on 
the solid rock. I f  the homestead right is, as the Constitution calls it, an 
exemption- eessat executio-there will be no conflicting or con- 

fusing questions like the present which can arise. 
(438) I n  reasserting the views expressed in the dissenting opinion 

in  Vanstory v. Tho~nton, I am but following the precedent set by 
Chase, C. J., and Miller and Field, JJ.,  of the United States Supreme 

*Court, in  Washington v. Rouse, 8 Wall., 441, in which, dissenting from 
the oft-repeated and most unfortunate decision of that Court to the effect 
that a Legislature could grant to a corporation an irrevocable and per- 
petual exemption from taxation, they say: "With as full respect for the 
authority of former decisions as belong, from teaching and habit, to 
Judges trained in  the common-law system of jurisprudence, we think 
that there may 'be  question^,'^ of constitutional construction, ('which can 
never be finally closed by the decisions of a court," when contrary to the 
clear meaning of the Constitution. That in such cases the ruling of the 
Court must ultimately conform to the Constitution, and that the Consti- 
tution does not 'bend to the mistaken ruling of the Court, for the courts 
have no power to amend the Constitution. They further add that they 
were strengthened as to that view by the fact that there had been a 
series of dissents to the preceding decisions relied on by the majority. 
So, as to Vanstoq v. Thorndon (itself by a divided court), i t  followed, 
i t  is true, the older case of Adrrian v. Shaw, held by a court of three 
Judges, but i t  disregarded the later opinion of a unanimous bench of five 
Judges in  Fleming a. Graham. 

It is not necessary to go over again the reasons set out for the dissent 
in Vanstory v. Thornton. They will speak for themselves. But one 
additional argument will be drawn from a most recent decision of this 
Court. I n  Fulton u. Robe~ts, 113 N. C., 421, it is held, affirming a long 
line of decisions, and in accord with the palpable meaning of the Consti- 
tution, in an opinion by Justice Avery, that the homestead right ceases 
upon the removal of the homesteader from the State. I f  this is so when 
the homestead remains in  the hands of the owner till his removal from 
the State, will i t  not be so when it is in the hands of his grantee? 
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Can the homesteader convey a greater or longer right to exempt (439) 
the property than he has himself? Can he make it greater than 
the Constitution gave it to him by simply conveying i t  to another? Will 
not the exemption cease, and the land become liable to his judgment liens 
i n  force a t  the time of the conveyance, on the removal from the State of 
the homesteader, equally whether he  owns the land or has conveyed it 
to another? Does not the homestead also terminate as to the home- 
steader who is in possession "owning and occupying" i t  a t  his death, 
leaving to his minor children and widow their right to claim it during 
infancy and widowhood? And if so, can he  extend his rights and debar 
them of claiming a homestead in the land he leaves by having conveyed 
away a former homestead? I n  truth, Fulton v. Roberts recognizes the 
true basis of the homestead, i.e., exemption in  favor of an  occupant. The 
Constitution gives an  exemption to the owner and occupier if a "resi- 
dent" of the State. I t  determines certainly upon the occupier ceasing 
to be a resident of the State. But  i t  must equally determine upon his 
ceasing to be the owner and occupier. Each of the three requisites is 
named by the Constitution, and each is essential. It is true he can 
occupy i t  by a tenant, for the occupation of the tenant is the possession 
of the owner. But he cannot "own" i t  when he has conveyed it away, 
and such conveyance forfeits the right to exemption given only to the 
owner as surely as the removal to another State forfeits the exemption 
given only to a resident. 

The homestead provision i n  different States and the judicial con- 
struction placed thereon vary much, but the decisions are uniform in  
this, that wherever a judgment is held to be a lien on the homestead, 
there, on a conveyance of the homestead, the lien can be enforced; and 
wherever a judgment is held not to be a lien on the homestead, there a 
conveyance of i t  passes it exempt from liability. Thompson on Home- 
steads, secs. 398. '399. The only exception to this line of de- 
marcation is Ad;& v. Shaw, wgich recognizes that a judgment (440) 
is a lien, whose enforcement the homesteader by his occupancy 
can postpone, but which also illogically holds that such right or post- 
ponement can be transferred to the grantee of the homestead lot,. to be 
enjoyed as fully as if the grantee was the homesteader himself. Our 
Constitution, however, contemplated only the protection of the home- 
stead to the debtor himself and his wife and children after him. I t  did 
not embrace his grantee. 

With all deference to my colleagues, I am of the opinion, therefore: 
1. That the homestead right is personal and indefeasible, save by 

death or removal from the State. That the conveyance of a lot ef land 
over which a.homestead right has been asserted neither alienates the 
right to assert it again as to another tract of land, nor does i t  go attached 
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as a "quality" or ('estate" with the conveyed land so as to enable the 
debtor to maintain two or more homesteads outstanding at one and the 
same time against his lawful creditors. 

2. That even if this could be true, still the grantee could not hold 
longer than the homesteader himself could have held if he had remained 
in possession. When he dies or leaves the State, the homestead excmp- 
tion would determine equally in the hands of his grantee as it would if 
it had remained in the grantor's possession. The grantee takes the land 
subject to the determination of the homestead exemption (when there 
are judgment liens at the time of the purchase), and the duration of the 
exemption in favor of the grantor cannot be altered or extended by his 
mere conveying the exempted property. When the exemption ceases by 
the homesteader ceasing to be a resident, the judgment liens on i t  come 
into vigor no more certainly than when by deed he ceases to be the 
owner of the lot. 
1 find no warrant in the Constitution for the proposition that a debtor 

can abstract from liability for his debts as many homesteads as 
(441) he sees fit, all at one and the same time. Nor do I find, on the 

other hand, any warrant there for the proposition that if a home- 
steader convey away the homestead lot forever thereafter, no matter how 
many other lots of land he may own, he and his minor children and 
widow at his death are forever debarred from claiming a roof to shelter 
them when i t  may be needed most. Yet, if the homestead is an "estate" 
or a "quality," to one of these two alternatives we must come. Either 
may be cruel and unjust, and either must bring upon us confusing and 
perplexing situations to solve. But I find nothing in the Constitution 
in regard to the homestead being a quality or an estate. But I do find i t  
called in the Constitution an "exemption." Treated as an exemption, 
the way is smooth and clear. No complications can possibly arise. 
While the homesteader has the constitutional requirerhents of "owning 
and occupying" the lot, and being a "resident" of the State, he has his 
(( exemption," not exceeding one thousand dollars of realty, protected 

from sale for debt. There is the plain letter and meaning of the Con- 
stitution. When he ceases to' be a resident (Fulton, v. Roberts, mp.ra, 
and cases cited), or ceases to own and occupy the lot (Fleming a. Gra- 
balm, supra), in either case that lot ceases to be protected from-the liens 
in force against it by docketed judgments at the time of the conveyance, 
or from enforcement of any indebtedness when there is removal from 
the State. Should he "own and occupy" another lot, he can, if a resi- 
dent of the State, claim it as his homestead. Viewed as an estate or 
quality-a doctrine which is not found in the Constitution, but first 
"invented" in Adrian v. Xhaw-the .contradiction and confusion are 
interminable, and will become greater as we wander from the plain 
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guidance of the Constitution. Viewed as an exemption, all difficulties 
vanish, and the constitutional homestead is beautiful in its very sim- 
plicity. 

(442) 
AVERY, J., concurring: The Constitution (Art. X, see. 8) pro- 

vides that nothing in  that article shall "operate to prevent the owner of 
a homestead from disposing of the same by deed, but no deed made by 
the owner of the homestead shall be valid without the voluntary signature . - 

aud assent of his wife, signified on her private examination according 
to law." The necessity for the joinder of the wife only arises where the 
homestead right attaches, or when he becomes the owner not only of land 
but of land devoted by law to the purposes of a homestead. Hughes v. 
Hodges, 102 N.  C., pp. 250, 251. The first sentence in  the section is 
inserted to exclude any possible conclusion that the homesteader could 
not alien his homestead, whatever that term may mean. We have numer- 
ous decisions to  the effect that the homestead is not a determinable 
estate, but a determinable exemption. Gheen v. Summey, 80 N. C., 190 ; 
Bank v. Green, 78 N.  C., 247; Markham v. Hicks, 90 N. C., 204. The 
legal effect of the Constitution and statutes "is simply to protect the 
occupant in the enjoyment of the land set apart as a homestead unmo- 
lested by his creditors." Marlcha,m v. Hicks, supra. Two questions are 
suggested by the announcement of this principle in connection with the 
case at  bar:  1. When does this exemption terminate? 2. What occu- 
pants are freed from molestation by the creditors of the homesteader 
until such determination? 

I n  Adrian, v. Xha8w, 82 N. C., 474, the Court said: "The Constitution 
then vests the homestead right in the resident owner of the land and 
authorizes him to convey it. The vendee must take it with the same 
quality annexed that had attached in  the possession of the vendor, that 
is, to be exempt from execution for the debts of the debtor at least 
during his life, for the homestead is a right annexed to the land and 
follows it, like a condition, into whosesoever hands i t  goes, without 
regard to notice." The quality of exemption annexed to the land must 
continue "at least" during the life of the homesteader, because that is 
the shortest time for which it is operative, when the right of 
disposition is not exercised. I n  the hands of the homesteader (443) 
and of his family, the liability of the homestead does not accrue 
till his youngest child arrives at  the age of twenty-one years. I t  is con- 
ceded that the right of dispositio~ is guaranteed to the homesteader by 
thc Constitution, and that the homestead is not an estate, but an exemp- 
tion, which lasts according to circumstances-at least for the life of the 
original owner, and, when he has children, after his death till the 
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youngest of them arrives at  the age of twenty-one years. The language of 
section 3, Article X, is that "the homestead, after the death of the owner 
thereof, shall be exempt from the payment of any debt during the 
minority of the children or any one of them." I f  the Constitution in  
plain language confers the jus disponendi on the husband, with the 
joinder of the wife, of a homestead, and the homestead has been defined 
to be not an estate, but a determinable quality of exemption, I confess 
my inability to conceive of any principle upon which the courts can 
interpolate a provision into the Constitution limiting the right of aliena- 
tion to only such portion of the exemption as may be covered by the 
life of the owner. When Jzutice Ashe said for the Court that in  such 
cases the estate of the vendee must last ('at least" for the life of the 
vendee, the inference is irresistible that the earliest possible determina- 
tion of the exemption was to be fixed at  the death of the alienor, y i t h  a 
possible extension of the right "after the death of the owner" during the 
minority of any surviving infant child. "When once established and 
impressed upon the land (said Justice Ruffin in Murchisom v. Plyler, 87 
N. C., 82) the right to the homestead cannot be waived. Nor can it in 
any manner be divested save as provided for in  the Constitution, and 
then, too, on the possible rights of wife and children i n  the right of 
exemption observed and guarded by law." Here we find a clear recog- 
nition of the possible elongation for the benefit of wife and children of 

the exemption, and quite as distinct an acknowledgment that, 
(444) while even the possible rights of wife and child could not other- 

wise be aliened or divested, they could be disposed of '(as pro- 
vided in  the Constitution." 

I n  Simpson v. Houston, 97 N.  C., 346, Chief Justice Smith said: 
."While the primary object of the exemption is to preserve a home for 
the  insolvent and his family, there is nothing in the enactments of the 
State or the United States . . . to indicate that the interdict put 
upon the creditor is to cease by the debtor's transfer and leave the prop- 
erty a t  once exposed to sale under execution. . . . The value of 
what is assigned consists in the right to possess and enjoy it, as the 
assignor could, for the same term and under the same securities." The 
doctrine announced in Adhian v. S h w ,  supva, and reiterated when that 
case was again considered on rehearing (84 N. C., 832), as well as in  
Baker v, Leggett, 98 N .  C., 304, was that while the homestead right was 
conferred for the benefit of residents, and might be abandoned by the 
removal of the occupant of the land from the State, if no right in favor 
of others had attached, yet when the right of homestead was conveyed 
i n  conformity to the requirement of the Constitution, the alienee acquired 
a vested right which could not be divested by any subsequent act of the 
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alienor. The case of Ladd v. Byrd, 113 N.  C., 472, is exactly in point. 
The Court in that case, after adverting to the recognition by the Court 
in  Lozudermilk v. Corpening, 92 N. C., 333, and in Corpening v. Zincaid, 
82 N. C., 202, of the right of the creditor, suing even upon an old debt, 
to favor the debtor by selling only the reversionary interest accruing after 
the expiration of the exemption, held expressly that the purchaser of 
the reversionary interest must show affirmatively, not only that the 
homesteader had died, but that there was no elongation of the exemption 
in favor of an infant child. 

The dictum announced in Fleming v. Graham, 110 N.  C., 374, 
was expressly so characterized in  Vanstory v. Thomton, 112 (445) 
N.  C., 196, and the doctrine of Adrian, v. Shaw upon the original 
and the rehearing, that the conveyance of a homesteader, with the 
joinder of his wife, passed the determinable exemption attached to the 
land in  the hands of the debtor, was reaffirmed. The same principle had 
been announced in unmistakable terms by Justice Mer.1.irnon in  Jones v. 
Britton, 102 N.  C., 166, before the diieturn in  Fleming v. Graham was 
written, and before it was expressly held by the whole Court nemine 
dksentiente in Ladd a. Byrd, supra, that the right of the holder of the 
reversionary interest accrued, not upon the death of the homesteader 
and the failure of a minor child to set up any claim, but upon a showing, 
in the assertion of such right, that there was no minor child. 

While i t  is admitted that we are confronted by these direct authorities 
as to the effect of a conveyance by a homesteader and his wifc, i t  is 
contended that a long line of decisions shall be overruled i n  order to - 
avoid some quicksand that has never been encountered during the 
twenty-six years in  which our exemption laws have been enforced. The 
case of Long v. Walker, 105 N.  C., 90, is adverted to as one in  which a 
previous ruling of the Court i n  reference to our homestead law was over- 
ruled. I n  that case the Court said (a t  page 107) : "The general policy 
of adhering to the declared opinions of the Court is  subject to the limita- 
tion that inadvertent decisions should be overruled, unless they have 
been acted on for a long time and property has been bought by reason 
of the public faith in the stability of the principles decided in them." 
The decision was then based upon an argument intended to show that the 
overruled case could not have become a rule under which property had 
vested. It is familiar learning that while it is safer generally to adhere 
to precedent, yet i t  is the duty of a court to overrule erroneous decisions 
when they operate perniciously, if no property rights have been 
founded upon them, but to preserve them in their integrity, how- (446) 
ever erroneous, if they havc become a rule of property under 
which contracts have been framed and titles acquired. 23 A. & E., 28. 
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I do not concede that any case has ever arisen where it became neces- 
sary to decide whether a resident of North Carolina could acquire and 
dispose of more than one homestead, nor do I admit that a majority of 
the Court are committed to any theoretical opinion upon that question. 
When the point is properly presented grave reasons may readily suggest 
themselves for standing by the long line of decisions, beginning with 
Adrian v. Bhaw, filed in January, 1880. The most potent and serious 
of them is that during fourteen years homestead rights have been freely 
offered in the market on the faith of the stability of our decisions, and 
probably hundreds of purchasers have bought with an eye to the chances 
of life of the owners of homesteads and the probabilities as to minor 
children. A constitutional inhibition prevents a court from divesting 
property out of one person in whom i t  is rightfully vested and trans- 
ferring the title to another by its decrees. The principle that underlies 
this fundamental provision of law makes it injustice, if not judicial 
robbery, on the part of the Court to arbitrarily so modify its decisions 
as to destroy titles which are valid under such overruled opinions. 

But if hereafter some person should attempt to indulge in the luxury 
of acquiring a series of homesteads, though we have no judicial knowl- 
edge that any resident of the State has done so during the last twenty-six 
years, and should succeed in having them laid off in different counties 
to which he had migrated successively, innocent purchasers of such rights 
would receive hard measure under the new rule insisted on as correct. 
I n  this country, where it is deemed so essential to commercial prosperity 

that property of all kinds should pass freely from one to another, 
(447) and, that in  order to facilitate that object, no lien should attach 

to real estate that cannot be discovered by a diligent examination 
of public records, it would be startling to the legal profession and to 
dealers ir. real estate to :innounce that, after a careful searching of such 
records, a purchaser might in many instances be still unsafe, unless he 
should trace the proposed vendor, by the aid of detectives, through all 
of his wanderings in different counties of the State for a score of years, 
in order to ascertain whether the allotment of some other homestead to 
him in another county had disabled him from making a valid title to 
that offered for sale. I t  is always best, when supposititious cases are 
conjured up as an argument for disturbing settled principles, to wait till 
we reach the stile before attempting to jump it. 

This Court, in  a number of decisions heretofore rendered, has ad- 
verted to the fact that i t  is not safe to follow decisions of courts of other 
States where no lien whatever attaches to the homestead in the hands of 
the person to whom it is allotted. I concur in the conclusions reached 
by my brother Burwell in delivering the opinion of the Court. 
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Cited: Thomas v. Fulford, 117 N.  C., 677, 681, 692; Bevan v. Ellis, 
121 N.  C., 234; Joyner v. Sugg, 132 N .  C., 588; Moody v. Phillips, 133 
N .  C., 786; Thomas v. Bunch, 158 N.  C., 178; Brown v. Harding, 171 
N. C., 690. 

Nm.-!C'he statute now conforms to the dissenting opinion. Rev., see. 86. 

A. M. BASKET BT AL. v. JOHN R. MOSS. 
(448) 

Illegal Contract-Sale of Ofice-Agreement to Procure Appoirutment 
of Another to Ofice-Mortgage to Secure Void Contract-Irtjunc- 
tion. 

1. Traffic in public offices is against good morals and contrary to public policy. 
2. Not only an agreement by A to pay to B, a public officer, an amount equal 

to the emoluments of the unexpired term of his office in consideration of 
his resignation and his influence to secure the appointment of A .to the 
office is void, but likewise an agreement to compensate any one for or to 
pay the expenses of any one in attempting to secure the appointment. 

3. A mortgage given to secure an agreement connected with the traffic in 
public office being void, an injunction will lie to restrain a sale thereunder. 

SHEPHERD, C. J., dissents in part. 

APPLICATION before Bynum, J., at February Term, 1894, of VANOE, 
after notice to defendant to restrain the defendant W. E. Moss, trustee, 
from the sale of certain real estate described in  the affidavits. 

The affidavit on which the application was founded, after setting forth 
that the defendant John R. Moss was postmaster a t  Henderson on 1 Sep- 
tember, 1893, and that the full term to which he had been appointed 
expired 1 March, 1894, stated that the deed in trust was executed in 
pursuance of the following agreement: 

"The said A. M. Basket has proposed to John R. Moss that if 
he, A. M. Basket, could induce the President to appoint him (454) 
postmaster at  Henderson, N. C., that he desired said John R. 
Moss to resign in  his favor. The said John R. Moss has agreed to  do 
so under the following conditions : 

"1. Basket is to secure to John R. Moss the amount of his salary up to 
the time his commission as postmagter expires, the amount of 
which is $575. 

"2. To secure the amount of $200, his clerk hire; up to the time 
(455) 

his commission expires. 
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('3. To secure to John R. Moss $100 as expenses to Washington City 
and for the pay of a clerk to take said Moss's place in the postoffice during 
his absence; said Moss to take along with him A. R. Wortham to assist 
him, etc., paying his expenses out of the $100 allowed. 

"4. To secure to John R. Moss the sum of $37.50, money heretofore. 
lent to said A. M. Basket. 

"5. To secure in said deed in  trust $60, and the said W. E. Moss is to 
pay this sum in settlement of the trust to A. R. Wortham or his assigns. 
All of which is included in the amount of the bond executed this day 
by A. M. Basket to John R. Moss. 

"If the President should fail to appoint Basket as postmaster upon 
Moss's resignation, then the sum of $575 and the sum of $200 is to be 
subtracted from Basket's bond, leaving him nothing to pay except the ' 
items of $100 allowed for expenses, $60 to A. R. Wortham and $37.50 
of personal debt now existing and owing by Basket to Moss. We, and 
each of us, are bound by the above obligation, and bind ourselves in  good 
faith to carry i t  out with no after-claim upon each other. 

"A. M. BASKET. 
"W. E. Moss. 
"JOHN R. Mos~." 

(456) Basket executed his note, under seal, for $972.50, dated 1 Sep- 
tember, 1893, and due at  ninety days and expressed to be secured 

by a deed in trust on real estate. The note bore an indorsement of a 
credit of $773.50, dated 31 October, 1893. 

His  Honor continued the restraining order until the hearing, 
(457) and defendants appealed. 

H .  C. Zollicof er for plaimtiffs. 
T. T. Hicks for defendants. 

CLARK, J. The puMic has a right to some better test of the capacity 
of their servants than the fact that they possess the means of purchasing 
their offices. The Code, sec. 1871, provides: "All bargains, bonds and 
assurances made or given for the purchase or sale of any office whatso- 
ever, the sale of which is contrary to law, shall be void." Notwithstand- 
ing the office is an office under the United States government, if an 
action were brought in  our courts to recover upon a bond or mortgage 
given for such consideration, our courts would hold i t  void. Such agree 
ments are void at  common law, as well as by statute. So also contracts 
to procure appointments to office are void (Mechem on Public Officers, 
see. 351); or to resign office in another's favor. Ibid., sec. 357; 
Meacham v. Dow, 32 TTt., 721; CTracone v. Wroughton, 11 Exch., 146. 
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Public offices are public trusts, and should be conferred solely upon 
considerations of ability, integrity, fidelity and fitness for the position. 
Agreements for compensation to procure these tend directly and neces- 
sarily to lower the character of the appointments, to the great detrimefit 
of the public. Hence, such agreement$, of whatever nature, have always 
been held void as being against public policy. iMaguire v. Comine, 101 
U.  S., 108; Tool Co. v. Nowis,  2 Wall., 45; G ~ a y  v. Hook, 4 N.  Y., 449; 
Gaston a. Drake, 33 Am. Rep., 548; Filson v. Himes, 47 Am. 
Dec., 422; Faurie v. Morin, 4 Martin (La.), 39; Liness v. Hes- (458) 
simg, 92 Am. Dec., 153. Says Ames, C. J., in Eddy v. Capron, 
67 Am. Deo., 541: "By the theory of our government, appointments to 
office are presumed to be made solely upon the principle detur digniori, 
and any practice whereby the bare consideration of money is brought 
to bear in any form upon such appointments to or resignation of office 
conflicts with and degrades this great principle. The services performed 
under such appointments are paid for by salary or fees, presumed to be 
adjusted at  the point of adequate remuneration only. Any premium 
paid to obtain office interferes with this adjustment and tempts to pecu- 
lation, overcharges and frauds in the effort to restore the balance thus 
disturbed." Besides, the moral sense revolts at traffic to any extent in  
the bestowal of public office. I t  is against good morals as well as against 
the soundest principles of .public policy. I f  public offices can be sold or 
procured for money, the purchasers will be sure to reimburse themselves 
by dispensing the functions of their offices for pecuniary consideration. 
The law wisely guards against the first step in that direction. For that 
reason, not only the sum agreed to be paid directly to the holder of this 
office to resign, but the amounts advanced for expenses and compensation 
of persons to go to Washington to procure tlie authorities there to accept 
the resignation of one party and the appointment of the other, are not 
recoverable. For tge same reason that agreements to pay for lobbying 
the passage of bills before a legislative body are void (Lawton on Con- 
tracts, sec. 309, and Mechem on Officers, sec. 360, and cases cited), all 
agreements for expenses and compensation of persons seeking to influence 
or procure appointments to office are void. Lawton, supra, see. 310. 
"The courts condemn the very appearance of evil, and i t  matters not 
that in  a particular case nothing improper was done or expected to be 
done. It is enough that the employment tends directly to such results." 
C22ppilzg.e~ v. Hepba,ugh, 40 Am. Dec., 519; Wood v. McCaltn, 6 
Dana (Ky.), 366; Mills v. .Mills, 100 Am. Dec., 535, and numer- (459)- 
ous other cases cited in notes to Mechem on Officers, sec. 360; 
Lawton, supra, sec. 311, and cases cited. 

I f  an action had been brought to recover these sums, or to foreclose a 
mortgage given to secure payment thereof, the Court would dismiss the 
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action. The defendant contends, however, that as he was careful to take 
a mortgage with a power of sale, the courts will not interfere by injunc- 
tion, but will let him proceed to collect his ill-gotten gains. This would 
simply legalize the practice which is denounced both by statute and 
common law. Reasons of public policy forbidding this species of cor- 
ruption are too profound and too important to the  public welfare to be 
evaded and nullified by so simple a device. A mortgage given to secure 
a sum of money upon an agreement against public policy is void. The 
Code, sec. 1871; Teal v. Wallcer, 111 U. S., 252; Wilddley v. collier, 
7 Md., 275; Crozrlder v. Reed, 80 Ind., 1. The sale under a void mort- 
gage would be a cloud on the title, and an injunction lies, especially 
when the invalidity does not appear upon the face of the mortgage, but 
requires extrinsic evidence to prove it. 1 High on Injunc., sec. 469; 

I Yager zn. Mu&le, 26 Minn., 429. I n  cases where the consideration is 
I 

immoral the deed will be set aside. 2 Addison Cont., 716. 
Pomeroy Eq. Jur., sections 939, 940, 941, 942, calls attention to the fact 

that the rule i n  par i  delicto is often misunderstood, and its application 
is properly and correctly that in such cases "potior est conditio pos- 
siclentid'-that is, that the Court will permit nothing to be done which 
will enable a party to collect from the other the fruits of his wrong. 
When he sues to recover, the law will not give him judgment. When he 
has shrewdly attempted to evade this by taking a mortgage with a power 
of sale, the court will, by injunction, prevent his collecting on a mort- 
gage denounced as void by reasons of public policy. I n  sec. 941 he 

says: "Whenever public policy is considered as advanced by 
(460) allowing either party to sue for relief against the transaction, 

then relief is given to him. I n  pursuance of this high principle, 
and in compliance with the aemands of a high pubIic policy, equity may 
aid a party equally guilty with his opponent, not only by canceling and 
ordering the surrender of an executory agreement,'but even by setting 
aside an executed contract, ronvevance or transfer, and decree the recov- 
ery back of money paid or property delivered in  performance of the 
agreement." Also, in section 940, he says that whenever the defensive 
remedy at law will not be equally certain, perfect and adequate, the 
equitable remedy will be granted by injunction and the like. "The 
equitable relief so conferred does not violate the general maxim con- 
cerning parties in pari clelicto; on the contrary, i t  carries that maxim 
into effect." So, in the present case, the injunction against sale under 
the void mortgage taken against public policy enforces that maxim by 
prosecuting either party recovering anything from the other. This is 
also the well-settled rule in England. I n  Lloyd v. Gordon, 2 Swan, 181, 
Lord Eldon granted an injunction to restrain the negotiation of bills of 
exchange which were made void by Stat. 9 Anne, ch. 14, which is in  the 
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very tenor of section 1871 of The Code applicable to the present trans- 
action. Lord Hardwicke granted the injunctive relief in a similar case. 
Bmith v. Aykwell, 3 Atkins, 566, and the Vice-chancellor in  Earl of 
Millfoww v. Bfewart, 3 Simons, 371, which was affirmed by Lord Cot- 
telthan, 3 M. and C., 18. * 

I n  such case, before the Master of the Bolls, fir J o h n  Romilly, where 
part  of the consideration was for money loaned and part was for an 
immoral consideration, the whole mortgage was ordered to be canceled, 
the Court declining to pass upon the question whether the mortgagee 
could recover at  law for the valid part of the consideration, i.e., the 
money loaned. Willyams v. Bullmore, 33 L. J. R. (Eq.), N. S., 461. 
I n  the present case, upon the defendant's own showing, $37.50 is the 
only valid part  of the sum attempted to be secured. Whether the 
mortgage can be upheld to that extent is not before us, as the (461) 
plaintiff in  his reply expresses his willingness to pay said sum. 
The plaintiff recovering judgment for the cancellation of the mortgage, 
the defendant should be taxed with the costs. The injunction was 
properly continued to the hearing. , 

Affirmed. 

SHEPHERD, C. J., concurring: 1 concur in the conclusion of the Court 
that the agreement which the mortgage is given to secure is contrary to 
public policy, and therefore illegal, and I am also of the opinion that 
the injunction should be continued until the final hearing. I t  is alleged 
that the plaintiff Joseph Basket has a resulting trust in  the land included 
in  the mortgage, and as i t  does not appear that he had any connection 
with the illegal transaction between A. M. Basket, the mortgagor (the 
holder of the legal title), and the mortgagee, I see no reason why the 
equitable aid of the Court should not be extended to him. 

I cannot agree, however, in  that part of the opinion which declares 
that A. M. Basket is entitled to equitable relief. "Whenever n contract 
or other transaction is illegal, and the parties thereto are, in  contempla- 
tion of law, in, pari delicto, i t  is a well-settled rule, subject only to a few 
special exceptions depending upon other considerations of policy, that a 
court of equity will not aid a particeps criminris, either by enforcing the 
contract while it is yet executory or by relieving him against i t  by 
setting i t  aside, or by enabling him to recover the title to property which 
he has parted with by its means. The principle is thus applied in  the 
same manner when the illegality is merely malum prohihitum, being in 
contravention of some positive statute, and when it is maturn in se, as 
being contrary to public policy or to good morals. Among the latter 
class are agreements and transfers, the consideration for which was 
violative of chastity, compounding a felony, gambling, false swearing, 
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the commission of any crime or breach of good morals." 1 Pom. Eq., 
402. 

(462) ('Where the party seeking relief is the sole guilty party, or 
where he has participated equally and deliberately in  the fraud, 

or where the agreement which he seeks to & aside is founded in ille- 
gality, immorality, or is base and unconscionable on his part-in such 
cases courts of equity will leave him to the consequences of his own 
iniquity, and will decline to assist him to escape from the toils which he 
has studiously prepared to entangle others, or whereby he has sought to 
violate with impunity the best interests and morals of social life. . . . 
Courts of equity could not, without staining the administration of 
justice, interfere to save the party from the just results of his own mis- 
conduct, when the failure of success in the scheme would manifestly be 
the sole cause of his praying relief." 2 Story Eq., 696 ; Adams Eq., 418. 

These principles are so well established that i t  is hardly necessary to 
produce authority to their support, and that they have been recognized 
by this Court is plainly evident by a reference to the cases of York v. 
Merritt, 77 N. C., 213 ; Sparks v. Spwks, 94 N. C., 527, and authorities 
cited. 

There are, it is true, limitations to the rule, as where parties are not 
equally in fault, or as in the case of usury, where the borrower is con- 
sidered as in vinculo, or where the security is for past cohabitation; 
and there are cases where, under peculiar circumstances, considerations 
of public policy will be best subserved by granting relief. These and 
other instances will be found in the text-books and notes to which I 
have referred, and there seems to be some confusion in the decided cases 
upon the subject. No satisfactory authority, however, can, in my 
opinion, be found to take the present case out of the general rule. I f ,  
as we have seen, the Court will not interfere where the consideration is  
the compounding of a felony for the commission of a crime, i t  is difficult 
to understand why it should extend its relief where the consideration 
is for the commission of the offense alleged in the complaint. Certainly, 

considerations of public policy are as grave in the former cases 
(463) as in  the latter. Again, it will hardly be contended that the 

plaintiff A. M. Basket is not equally in fault. Indeed, it appears 
from the written agreement executed contemporaneously with the mort- 
gage that he was the mocing party in the transaction. The proposition 
was made by him, and it is perfectly clear that his guilt is equal if not 
greater than that of the defendant. Again, if it be conceded that he is 
entitled to the relief on the ground that part of the contract-the note- 
is executory, the Court would only grant it upon terms, and as the mort- 
gagee has, under the agreement, so credited the note that everything is 
eliminated except certain expenses and counsel fees, and a preexisting 
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debt (leaving only a balance of about $200), i t  would seem very clear 
that the Court, even if it interfered, would not place him in any better 
condition. The expenses and counsel fees were actually expended in  
furtherance of his own proposition, and it would seem a complete reversal 
of the maxim in pari delicto mel ior  est cowiitio defentis to so use the 
equitable power of the Court as to extricate the plaintiff from the posi- 
tion in  which he has placed himself and put the entire expense of carry- 
ing out his own proposition upon the shoulders of the defendant. No 
clearer case can, in my opinion, be conceived for the application of the 
rule than the present. 

Furthermore, it is a fundamental principle that a court of equity 
never interferes where there is a complete defense at  law. High on 
Injunction, 473. I n  the present case i t  is said that the mortgage is 
utterly void. I f  this be so, there is no occasion for equitable relief, not . 
even on the ground that it is necessary to discover and preserve the 
evidence of its illegality, as the contemporaneous agreement executed by 
all of the parties is plenary proof of the vitiating element. 2 Story 
Eq., 700. 

This consideration, as well as the firmly established rule in, pa& 
delicto, etc., is also a complete bar to the prayer that the deed be 
cancelled on the ground that it is a cloud upon plaintiff's title. (464) 
2 Story Eq., 700. Public policy will be far  better subserved by 
leaving the plaintiff where his illegal conduct has placed him than by 
encouraging him in  another attempt to violate the law by the assurance 
that a court of equity will always stand ready to relieve him against the 
consequences of his unsuccessful experiments. "The suppression of 
illegal contracts is far more likely in general to be accomplished by 
leaving the parties without remedy against each other, and by thus intro- 
ducing a preventive check naturally connected with a want of confidence, 
and a sole reliance upon personal honor. And so accordingly the modern 
practice is established." 1 Story Eq., 298. 

The case of Patterson v. Bonner,  48 Cal., 369, cited in the opinion, to 
the effect that a mortgage given to secure money upon an agreement 
against public policy does not divest the title, does not aid the plaintiff, 
for, if the title is not divested, there is certainly no occasion for resort- 
ing to a court of equity where the illegality is evidenced, as in this case, 
by the contemporaneous agreement referred to. The case, however, de- 
cides the other way. I t  holds that the title passes, but that the perfom- 
ance of the illegal condition will not divest the title of the grantee. The 
case cited from Indiana is equally inapplicable, as i t  was an action at  
law to enforce an illegal executory agreement, and i t  was, of course, held 
that the defendant could plead the illegality of the consideration. The 
case from Maryland is also inapplicable, as it was an action to foreclose 
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a mortgage given upon an illegal consideration, and the Court refused 
relief. I t  is no authority that the Court would have aided the mortgagor 
had he been seeking a decree for cancellation. The case of Willyams v. 
Bullmore, 33 L. J .  R., cites no authority. I t  seems, however, that the 
mortgagee was seeking foreclosure, and that this action was consolidated 
with one brought by the mortgagor for cancellation. Under these cir- 

cumstances there was a decree for cancellation. I t  is doubtful 
(465) whether the Court would have made such a decree had not the 

mortgagee been seeking foreclosure. However this may be, i t  
cannot be regarded as sufficient authority to overturn the well-established 
rule embodied in the maxim which I have quoted. There is nothing in 
the reference to Pomeroy's Eq. Juris. which at  all countenances relief 
under the circumstances of this case. The defendant has already agreed 
to terms as favorable as would be imposed by a court of equity. 

I think that A. M. Basket has no standing in  a court of Equity, and 
that, under the circumstances, he is entitled to no relief. To interfere in  
his behalf would be giving aid and comfort to the moving party in this 
illegal transaction. 

Oited: Somers v. Comrs., 123 N.  C., 585 ; McNeill v. R. R., 135 N .  C., 
733; King v. R. R., 147 N. C., 266; Camler v. Penland, 126 hT. C., 795; 
Vinegar v. Hauw, 149 N. C., 357; Pfeifer v. Israel, 161 N.  C., 410. 

ALFRED JONES ET AL. V. R. S. PULLEN. 

Mortga,gor and Mortgagee--Purchase b y  Mortgagee of Mortgaged Prop- 
erty-Ratification-Trust Relation-Presumption of Fraud-Rebut- 
tal of Presumption. 

1. In the absence of ratification, the right of a mortgagor to avoid a sale 
under a power, where the mortgagee has indirectly become the purchaser, 
is not barred by his laches for a shorter period than the statutory limita- 
tion of ten years. 

2. Entry on land by a mortgagee who purchases a t  his own sale, upon sur- 
render of possession by the mortgagor, is not of itself evidence of ratifica- 
tion of the sale by the mortgagor. 

3. When a mortgagee with Power of sale indirectly purchases at  his own sale, 
the mortgagor may elect to avoid the sale, whether or not it was fairly 
made and for a reasonable price. 

4. Where a mortgagee with power of sale deals directly with the mortgagor 
and purchases from him the equity of redemption, there is by reason of 
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the trust relation a presumption of fraud, which, however (as decided in 
McLeod v. Bullard,  86 N. C., 2101), may be rebutted by showing that the 
transaction was free from fraud br oppression, and that the price paid 
was fair and reasonable, in which case the mortgagor cannot avoid the 
sale, and a court of equity will grant him relief. 

5. Where a mortgagee with power of sale, and expressly authorized by the 
mortgagor to purchase the mortgaged land at the sale, becomes the highest 
bidder, he is placed within the rule enunciated in VcLeod ' s  case (86 N .  C., 
210), and may hold the land, provided he rebuts the presumption of fraud 
arising from the trust relation. 

6. A mortgagee having the right to acquire the equity of redemption by virtue 
of a sale under the mortgage which authorized him to purchase at  the 
sale, the fact that a trustee to whom the mortgagor had conveyed the 
equity of redemption joined with a mortgagee in the sale and in the 
execution of the deed cannot affect the result or bring it within the 
principle of Taylor v. Heggie, 83 N. C., 244. 

7. While a mortgagee, with power of sale and authorized to become the pur- 
chaser, may execute a deed to himself upon the principle that a donee of a 
power may execute a deed in that capacity to himself, it seems, never- 
theless, that the mortgage should contain an express power to that effect. 

ACTION, heard upon exceptions to referee's report, before (466) 
Hoke, J., at April Term, 1894, of WAKE. The plaintiffs sought to 
recover from the defendant certain lands which he had bought at a sale 
under a mortgage and deeds of trust executed by the plaintiff to him. 

The action was begun 13 October, 1893. The findings of the referee, 
Mr. R. 0. Burton, were as follows: 

"3. On the ---- day of ----------, 18 ----, one Elizabeth T. Jones 
died, domiciled in  Wake County, leaving a last will and testament, which 
was afterwards duly probated, and a copy of which is hereto attached, 
marked 'Exhibit No. 1,' as part of this report. The plaintiff Alfred 
Jones is the son of said testatrix, and the land mentioned in said will 
embraces, among other lands, that now in  controversy in  this action. 

"4. That on 5 June, 1876, the devisees named in said will- 
Alfred Jones, Needham P. Jones and Nannie P. Jones and Mil- (467) 
lard Mial-executed a deed, a copy of which is hereto attached, 
marked 'Exhibit No. 2,' as a part of this report. Said deed was duly 
proved and registered in  Book 45, pages 1 to 6, of the1 register's office of 
said county. 

''5. That on 28 April, 1883, to secure a bond of $3,000 executed by 
Alfred Jones to said Pullen, due and payable twelve months after date, 
~ i t h  interest a t  the rate of 8 per cent per annum, and dated on said day, 
the said Alfred Jones and wife Lizzie C .  Jones and Millard Mial executed 
unto the defendant R. S. Pullen a deed of mortgage on the land in con- 
troversy, which was duly probated and registered in the register's office 
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of Wake County on 7 May, 1883, Book 73, page 780, and a copy thereof 
is hereto attached, marked 'Exhibit No. 3,' as part of this report. 

"6. That on 20 Aumst. 1883, the said Millard Mial and Alfred Jones 
and Lizzie C. Jones his &fe, to secure the bond of said Alfred Jones, of 
even date therewith, payable to said Pullen twelve months after date, 
with interest from date a t  8 per cent, payable semiannually, executed 
unto A. W. Haywood a deed of trust on said land, which was duly proved, 
and was, on 22 August, 1883, duly registered in  the register's office of 
said county, Book 74, page 591, and a copy thereof is hereto attached, 
marked 'Exhibit No. 4,' as part of this report. 

"7. That on 17 February, 1886, the said Alfred Jones and wife Lizzie 
C. Jones and Millard Mial executed unto Ernest Haywood a deed of 
trust  on the lands in controversy, and one other tract of land in Pasquo- 
tank County, which was duly proved, and on 2 March, 1886, was duly 
registered i n  the office of the register of deeds of said county, Book 87, 
page 699, and a copy thereof is hereto attached as part of this report, 
marked 'Exhibit No. 5.' The said trust deed secured not only a loan of 

$1,525 then made by said R. S. Pullen to said Elizabeth C. Jones, 
(468) evidenced by the bond of even date of said Elizabeth and Alfred, 

payable twelve months after date, with interest from date at  the 
rate of 8 per cent per annum, payable semiannually, but also the afore- 

. said notes or bonds of $3,000 and $500. 
"8. That in  the early part of the year 1887 the land in Pasquotank 

County was sold by the said Alfred and Elizabeth Jones, with the con- 
sent of said Ernest Haywood, trustee, to one T. B. Hewett, for $3,000, 
and the defendant and said Ernest Haywood afterwards released to him. 
The net amount of the sale was $2,839.48. Of this amount $1,515.87 
was credited 6 April, 1887, on the note for $1,525 aforesaid, and the 
residue thereof ($1,324.11) was on 15 July, 1887, credited on the note 
fo r  $3,000. Said amounts were credited on the date of their receipt by 
the  defendant. 

"9. That on '6 October, 1888, default having been made in  the pay- 
ment of the debts aforesaid (except as hereinbefore mentioned), the said 
R. S. Pullen; A. W. Haywood, trustee, and Ernest Haywood, trustee, 
after having duly advertised the land in controversy for sale a t  the 
courthouse door in  Raleigh, under the aforesaid deed of mortgage and 
the deeds of trust to A. W. Haywood and to Ernest Haywood, sold said 
land a t  public sale for cash at  the said courthouse door, when and where 
J. S. Wynne, acting as the agent of said R. S. <ullen, became the last 
and highest bidder at the price of $4,000, and it was struck off to him, a 
deed was a t  once executed to him, which was duly probated, and was 
registered 2 January, 188'7, in  the register's office of said county, Book 
104, page 570, and a copy thereof is hereto attached as part  of this 
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report, marked 'Exhibit No. 6.' Shortly thereafter the said J. .S. 
Wynne conveyed said land by proper deed to said R. S. Pullen, and the 
same was duly registered in  saifd county. 

"10. That the said sale was fairly and honestly conducted, in 
bonformity with the terms of the mortgage and trust deeds, and (469) 
there was no effort to suppress bidding. The land brought a fair 
price. There were no circumstances of (see report) fraud or undue 
advantage taken. 

"11. That soon after said sale, to wit, on 17 December, '1888, the said 
Alfred and Lizzie Jones surrendered the possession of said land to said 
R. S. Pullen, and he has held the possession ever since." 

Conclusions of law : 
"1. That  by virtue of the sale of 8 October, 1888, and the deeds made 

i n  conf~rmity therewith, the said R. S. Pullen acquired the title of said 
Alfred and Lizzie C. Jones, his wife, and Millard Mial, as owner, and 
ceased to be a mortgagee. 

"2. That such title is a fee simple as to a half interest i n  said land, 
and an estate for life of said Alfred Jones as to the other half, with a 
contingent remainder to such of the children of said Alfred Jones as 
shall be living at  his death. But if the said Alfred Jones shall die with- 
out any child living a t  his death, then the estate of said R. S. Pullen in  
said half interest will be enlarged into a fee by virtue of the said deeds 
from said Alfred Jones, and the warranties and covenants in the afore- 
said deed mutually executed between Alfred Jones, Needham P. Jones, 
Nannie I?. Jones and Millard Mial. (Exhibit No. 2 ) .  

"3. I n  the view I have taken of the case, the question of ratification 
does not arise." 

The plaintiffs excepted to the report of the referee "for errors in the 
finding of fact and law, in that, first, the referee finds as a conclusion 
of law that the sale to R. S. Pullen, the defendant, was valid; second, the 
referee finds the sale on 6 or 8 October, 1888, was in every respect 
fair," etc. - 

The defendant. excdpted to that part  of the second conclusion of law 
of the referee which declared and decided that such title was an estate 
for the life of said Alfred Jones as to one-half interest in said land, and 
with a contingent remainder to such of the children of said Alfred 
Jones as are living at  his death; for that and because said referee, (470) 
on the facts found by him in  his report filed in this action, and on 
the  pleadings herein, ought not to have made or come to any conclusion 
of law a t  all in  this regard as this case is now constituted in  this court. 

His  Honor overruled the plaintiff's exceptions and sustained those of 
the defendant, and rendered the following judgment, from which plain- 
tiff s appealed : 
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!'This cause coming on to be heard upon the report of the referee, 
R.  0. Burton, Esq., and the exceptions filed to said report, i t  is now 
considered, ordered and adjudged that the exceptions filed by the plain- 
tiffs to said report be and the same are hereby overruled, and that the 
ezceptions filed by the defendant to said report be and the same are' 
hereby sustained, and in  all other respects said report is  hereby con- 
firmed. I t  is further considered, ordered and adjudged by the court that 
by virtue of the sale of 8 October, 1888, and the deeds made in  con- 
formity therewith, the said B. S. Pullen acquired all the estate, right, 
title, interest and property of the plaintiffs, Alfred Jones and Litzie C. 
Jones, his wife, and of the other plaintiff, Millard Mial, in  the Wake 

. County land described in  the pleadings as owner, and ceased to be a mort- 
gagee, and that plaintiffs are not entitled to any account whatever of the 
defendant in  this action. That the rights of the infant plaintiffs as to 
the title to the land in question are reserved and not passed upon i n  this 
judgment, and that the defendant recover of the plaintiffs herein the 
costs of this action, in  which shall be included an allowance of $25 to the 
referee, R. 0. Burton, Esq., for his services in  this case." 

T. M. Argo and T. R. Purnell for plaintifs. 
Haywood & Haywood and J. W.  Himdale for defendant. 

(471) SHEPHERD, C. J. On a previous investigation of this case, we 
were of the opinion that the decision in  Joyner v. F'armer, 78 

N .  C., 196, would amply sustain the action of his Honor in denying the 
plaintiffs the relief prayed for. The delay of the plaintiffs of over five 
years after the sale and their surrender of possession (there being no 
fraud, .and the price being reasonable) were sufficient under the principle 
of the above-mentioned case to bar the plaintiffs of their alleged right of 
election to set aside the sale. Our attention, however, has been called to 
the more recent case of Bruner v. Threadgill, 88 N.  C., 361, in which it 
is said that "in the absence of affirmation the right of a mortgagor to 
avoid a sale under a power w h e ~ e  the mortgagee has indirectly become 
the purchaser, is not barred by his laches for a shorter period than the 
statutory limitation of ten years." The Code, sec. 158. As the mort- 
gagee had a right to enter under his legal title, the entry in this case 
would not alone be sufficient evidence of affirmation, and nothing further 
appearing, the principle of Bruner's caise would seem to apply. This ren- 
ders it necessary to further investigate this case in  the  light of the other 
facts found by the referee, and in this we have had the aid of a second 
argument by counsel on each side. There is no question, according to 
our authorities, that if a mortgagee, with power to sell, indirectly pur- 
chases at  his own sale, the mortgagor may elect to avoid the sale, and 
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this without reference to its having been fairly made, and for a reason- 
able price. This is an inflexible rule, and it is "not because there is, but 
because there may be fraud." Gibson v. Barbour, 100 N. C., 192 ; Frone- 
berger v. Lewis, 79 N. C., 426; Coke v. stokes, 113 N. C., 270; D a f u k h  
fi. Patterson, 87 N.  C., 384. I f ,  however, the mortgagee with the power 
of sale deals directly with the wortgagor and purchases of him the 
equity of redemption, quite another principle applies. I n  such case 
there is, by reason of the trust relation, a presumption of fraud, 
but the mortgagee so purchasing may rebut this presumption by (472) 
showing that the transaction was free from fraud or oppression, 
and that the price was fair and reasonable. The doctrine is fully dis- 
cussed in McLeod v. Bullarc?, 86 6. c., 210, and need not be elaborated 
in this opinion. I f  the presumption of fraud is rebutted the plaintiff has 
no election to set aside the sale, and a court of equity will grant him no 
relief. 

Now, if this be the rule applicable to a direct purchase of the equity 
of redemption, why should it  not also apply to a case like the one before 
us, where the mortgagor has by his deed expressly authorized the mort- 
gagee to become the purchaser? I f  the mortgagee.can directly purchase, 
if the transaction is fair, why can he not, when the transaction is fair, 
purchase as the highest bidder at the sale, when expressly authorized to 
do so? I n  1 Jones on Mortgages, 1883, provisions of this kind are said 
to be in general use where there is no statute authorizing the mortgagee 
to purchase at his own sale, and cases are cited which deny that the 
privilege should be strictly construed, and the author remarks that i t  is 
generally held that "under such a provision the court will not interfere 
with a purchase by the mortgagee unless there be some other objection 
which would invalidate a purchase by any one else under the same cir- 
cumstances." 

On the other hand, while the right to purchase is fully recognized, 
there are numerous authorities to the effect that the mortgagee so pur- 
chasing ('will be held by a court of equity to the strictest good faith and 
the utmost diligence in  the execution of the power for the protection of 
the rights of the mortgagor, and his failure in either particular will give 
occasion to allow the mortgagor to redeem." 

I n  Fox v. Mackrith, 1 White & Tudor, L. C., 244, note, i t  is said: 
"The mortgagor may indeed dispense with the restraint, by authorizing 
the mortgagee to sell to himself, if he is the highest bidder. This results 
from the right of every man to waive a rule intended for his benefit. 
But such transactions will, notwithstanding, be closely scrutinized, 
and may be set aside if the sale is not conducted with entire (473) 
frankness, and in a way to obtain the market value." 
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I n  Gihsoa v. Barbour, 100 N. C., 192, after denying the right of a 
trustee like a mortgagee to purchase at his own sale, and remarking that 
"a court of equity will not tolerate the attempt and give efficacy to what 
is dme, when opposed by competent parties in interest," the Court pro- 
ceeds as follows : "The cases to which the brief of counsel calls our atten- 
tion are in no degree hostile to this universally accepted rule. Dexter v. 
Xhepard, 117 Mass., 480, simply decides that a trustee, expressly au- 
thorized under the deed to purchase at his own sale, and so might the 
Court, directing a commissioner interested in the trusts to make a sale, 
give him authority to bid, as a means of securing himself against loss, 
as was done in Mcliay  v. Gilliam, 65 N.  C.. 130, although the fact does 
not appear in the report, and so we think this  may be allowable with the 
general c o m m t  of all who could otherulise make objection to the sale." 

These remarks seem to recognize the right of the mortgagee to pur- 
chase under the circumstances of this case, and the numerous authorities 
cited by Mr. Jones from courts of the highest respectability, such as 
New York, Massachusetts and Alabama, as well as the "reason of the 
thing," in our opinion, fully establish the proposition. I n  passing, we 
will observe that Howell v. Pool, 92 N. C., 450, cited by connsel, does 
not distinctly pass upon this question. Although we adopt this view, it 
is nevertheless true that the mortgagee is still the agent or trustee of the 
mortgagor, and while he may purchase under such a provision, we are of 
the opinion that the exercise of such authority should be watched with a 
most jealous eye by the courts. Indeed, we think i t  more consistent with 

the principles of equity, as enunciated by this Court, to place 
(474) such a! purchaser within the rule declared in McLeod's case, 

supra, that is to say, that being still tnistee, although with power 
to purchase, there is a presumption of fraud, and i t  lies upon him to 
rebut such presumption. If he does this, we see no reason why he should 
not hold the land as if he had purchased the equity of redemption 
directly from the mortgagor. 

The mortgagor, in effect, says: ('You may sell my land to the highest 
bidder, and if you act fairly and purchase at  a reasonable price you may 
yourself become the purchaser." I f  this agreement is honestly carried 
out, why should the mortgagor have the right to repudiate it, and espe- 
cially in the present case, when he has surrendered the possession after 
such sale, and the defendant has occupied the land for over five years? 

The referee finds that the "sale was fairly and honestly conducted, in 
conformity to the terms of the mortgage and trust deeds, and there was 
no effort to suppress the bidding. The land brought a fair price. There 
were no circumstances of fraud or undue advantage taken." The right 
to purchase having been conferred upon the mortgagee, we think our 
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case is not within the principle that the mortgagor may avoid the sale, 
even though it be fair and the price reasonable. 

Under this view, the defendant had a right to acquire the equity of 
redemption by virtue of the sale under the mortgage and, this being so, 
the principle of Taylor v. Heggie, 83 N. C., 244, does not apply. The 
equity of redemption was conveyed subsequently by the mortgagors to 
Mr. Haywood, in trust, it seems, to secure the payment of the mortgage 
debt, though the trust provided that it shall be subject to the mortgage, 
and, as the mort'gagee had the right to purchase at his own sale under 
the mortgage, the fact that the trustee joined him in the sale, by virtue 
of the trust, and also joined in the execution of the deed to W p n e  (who 
afterwards conveyed to the defendant), cannot affect the result. Inas- 
much as the legal title passed to Wynne, we have not deemed i t  0 
necessary to pass bpon the supposed difficulty of the mortgagee (475) 
(when a direct purchaser) executing a deed to himself. This 
may be done upon the well-settled principle that the donee of a power 
may execute a deed in that capacity to himself. Whether the mortgage 
should contain an express power of this kind is not before us, but has 
been held to be necessary by several courts, and this view seemed to be 
entirely sound. All that it is necessary, however, to decide in the present 
case, is that, where the legal title has.passed through a third person to 
the mortgagee with power to purchase, the power will be so far recog- 
nized as to place such purchaser within the principle of McLeod v. 
Bullardi, supva. 

Affirmed. 

Cited: Tuttle v. Tuttle, 146 N.  C., 493; Rich v. Morisey, 149 N.  C., 
46; Pritchard v. Smith, 160 N. C., 85; Hayes v. Pace, 162 N. C., 292; 
Shepherd v. Lumber Co., 166 N. C., 133; Owens v. Mfg. Co., 168 N. C., 
399; Cole v. Boyd, 175 N. C., 558; Jolues v. Williams, 176 N. C., 246. 

WILSON COTTON MILLS v. C. 0. RANDLEMAN COTTON MILLS. 

Corporation--XtockF,olders, Liability of-Unpaid Subscriptiolz to Stock 
-Assignment by Corporation for Bemefit of Creditor-Creditor's 
Bz"l1-Judgments-Unconmionable Advantage. 

1. The capital stock, paid or unpaid, of a corporation being a trust fund for 
the benefit of creditors, it is the duty of the courts, at the suit of creditors, 
to require unpaid subscriptions to be collected at least to the extent 
necessary to pay the unpaid debts of the corporation. 
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2. Although i t  is the better practice, yet the statute (section 677 of The Code) 
does not require that the number of shares subscribed for by each cor- 
porator shall be stated in  the articles of agreement to form a.corporation. 

3. I t  is not the articles of agreement filed with the clerk which fix the lia- 
bility of subscribers under the statute (section 677 of The Code), but the 
subscriptions upon the books of the company; and hence, where the 
ar t ides  of agreement do not state the number of shares of the proposed 
capital stock subscribed for by a corporator, he cannot, in the absence of 
fraudulent statement or concealment, be held liable for the whole of the 
unpaid capital stock of the company nor for the unpaid subscription of a 
co-corporator whom he knows to be insolvent. (Hauser v. Tate, 81 N .  C., 
81, distinguished.) 

4. Commissions payable to a receiver are  part  of the costs and expenses of 
the suit in  which he is appointed, and should be paid a s  such instead of 
being classed a s  a debt payable pro rata with other debts. 

5. This Court will not review a referee's findings of fact under a consent 
reference, except upon the ground, taken in apt  time, that  there is no 
testimony to support them. 

6. An assignment by a n  insolvent corporation for the benefit of creditors will 
be set aside a t  the suit of creditors within sixty days from the assign- 
ment, as  provided in section 685 of The Code. 

7. Where a n  attorney of a creditor of a corporation was sent by the creditor 
with specific instructions concerning the collection of a claim against such 
corporation, and, without having authority to do so, consented to the 
assignment by the corporation for the benefit of creditors, such creditor 
is  not estopped by the conduct of his attorney from bringing and main- 
taining a creditor's bill against the corporation. 

8. A draft drawn by a creditor on a debtor and accepted by the latter, covering 
part of a n  account due the former, amounts to payment and satisfaction 
pro tamto so long a s  it is in existence and not returned to the acceptor. 

9. An account in excess of $20! cannot be split up so a s  to bring the same 
under the jurisdiction of a justice of the peace, except a s  to items consti- 
tuting one transaction and under $200 in amount; but objection must be 
made before the justice of the peace; otherwise it cannot be made on 
appeal. 

10. While there is no jurisdiction to vacate a judgment except in a direct 
proceeding to set i t  aside for fraud, yet, when the judgment creditor 
brings a creditor's bill seeking equitable jurisdiction and joining all other 
creditors who may make themselves parties and contribute to the expenses, 
etc., the latter may assert the want of equity in such judgment creditor 
and avoid the preference inequitably obtained by his judgment :, Therefore, 

11. Where a creditor of an insolvent corporation, by splitting up  an account, 
obtained several judgments thereon, and no objection was made to the 
jurisdiction of the justice because of an unconscientious advantage taken 
of the defendant, and the creditor thereupon brought a creditor's bill, 
making all other creditors parties, and insisted upon the preference which 
he had obtained by the judgments so taken, the court, while not setting 
aside the judgments, will not permit them to have preference over the 
claims of the other creditors in  the distribution of the assets of the 
insolvent corporation. 

324 



N. C.] SEPTEMBER TERM, 1894 

ACTION, tried before Battle, J., a t  Spring Term, 1894, of RAN- (477) 
DOLPH, upon exceptions to the report of P. D. Walker, referee. 
From the judgment of his Honor upon divers exceptions to the report, 
both the plaintiff and defendants appealed. The facts necessary to an 
understanding of the opinion, i n  each appeal, are sufficiently stated 
therein. 

B .  F. ~ o n i  for plainti f .  
J .  H. DilTard, L. M.  Scott and J. N.  Wilson for defendants. 

PLAINTIFF'S APPEAL. 

MncRm, J. There is abundant authority, both in  reason and decisions, 
for the proposition stated by the late Chief Justice Merrimolt in  Clayton 
v. Ore Knob Co., 109 N.  C., 385: "Very certai4y the capital stock, 
paid or unpaid, of the defendant constitutes a trust fund for the benefit 
of its creditors, and whatever may be the rights of the stockholders as 
among themselves, the creditors have the right to have such fund collected 
and applied to the discharge of their debts. I f  the capital stock has 
not been paid for, i t  is the plain duty of the court to require i t  to be 
collected, or so much thereof as may be necessary to pay its unpaid 
debts." NoTE.-Fo~ the meaning of this expression, trust fund, we refer 
to Bank v. Cotton Mi lk ,  post, 507. 

The findings of fact by the referee, affirmed and amended by his 
Honor, show that the corporation defendant was formed under the 
general law-section 677 of The Code as amended by Laws 1885, (478) 
ch. 19 (other amendments are not material to our investigation). 
By this law the articles of agreement filed with the clerk, and upon 
which letters of incorporation are to be issued, are to contain: (1) the 
corporation name; (2)  the business proposed ; (3) the place vhere it is 
proposed to be carried on; (4) the length of time desired; (5) the names 
of persons who have subscribed; (6) the amount of the capital, the 
number of shares and amount of each. 

I t  will be observed that in the last requirement it is not provided, as 
i t  is in  similar acts of other States, that the number of shares taken by 
each subscriber or stockholder should be set out, although in practice i t  
is generally done, and it would have been better had the statute re- 
quired it. 

The incorporators in defendant corporation seem to have complied 
strictly with the statute i n  their articles of agreement upon which 
the letters were issued. I t  is made to appear, however, as a fact that, 
although the capital stock was stated in the articles to be $50,000, the 
property turned over by C. C. Randleman in payment of his subscription 
of $49,700 to the capital stock was a cotton mill and its products, worth, 
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at  a fair  valuation, $22,447.57, and that he did not intend to pay in the 
balance to make up his subscription otherwise than by the application 
of dividends or profits which he expected to realize from the enterprise, 
or so much thereof as he might conveniently apply to the payment of 
said difference, and that he was insolvent and unable to pay it other- 
wise. I t  is also found that the other corporators participated in the 
formation of the company, in the conduct of its business and the deal- 
ings with creditors, well knowing the said facts, and that the alleged or 
represented capital did not in fact exist, and that no part had been or 

would be paid in except the sum of $22,447.57. It appears that 
(479) a stock book was kept by the.company, which seems to have been 

mislaid so that i t  could not be produced before the referee. I n  
said stock book C. C. Randleman subscribed for 497 chares; T. C. 
Worth, J. H. Ferree and L. H. Weaver, for one share each. When 
operations were begun under the letters of incorporation Randleman 
was insolvent. We suppose by this it is meant that he was unable to 
pay the balance of his subscription. Weaver was also insolvent, and 
Worth and Ferree were solvent and possessed of large means. The cor- 
poration was rated high by Dun and Bradstreet. The venture was a 
failure. Large debts were contracted and the concern failed within a 
year. 

I t  is contended by counsel for plaintiff in this creditor's bill that the 
conclusion of law reached by the referee should have been sustained 
and the court should have declared "that the subscription of Randleman 
over and above the amount he paid by transferring property to the 
company was not actual and bona fide, and that Randleman, together 
with his associates, having obtained the charter, organized the company 
and conducted its business, and having dealt with outside parties, the 
plaintiff and other creditors who have proved their claims in the case, 
upon the basis of an actual and boaa fide subscribed capital of $50,000, 
and upon the representation that the actual capital of the company in 
money, or money's worth, was equal to the capital stock which i t  pur- 
ported to have, there being no evidence that said capital ha3 been im- 
paired by any business losses, the said Randleman, Ferree, Weaver and 
Worth are jointly and severally liable to the said creditors of the cor- 
poration for the difference between the amount paid in by Randleman 
and his full subscription, to wit, the sum of $27,252.43, or for so much 
of said amount as may be necessary to pay the costs and expenses of 
the suit and all the just liabilities of the corporation allowed by the 
referee or the court, after applying the assets of the corporation to the 

payment of the same, including as part of the assets the amounts 
(480) due by said Weaver, Worth and Ferree on,their,individual unpaid 

subscriptions. 
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Thcre is no doubt of the liability of Randleman for the amount of 
his unpaid subscription, or so much thereof as may be necessary to pay 
thc debts and costs and expenses of this action. But are the other stock- 
holders liable on their individual unpaid subscription for the same 
amount! The books of the company showed thc amount subscribed by 
each corporator to be as stated above, and while their liability for all of 
their said subscription, which is still unpaid, is beyond question, it is 
equally clear to our minds that upon their contracts they cannot be held 
for a larger sum than was subscribed by them. I t  is not the articles of 
agreement filed with the clerk which bind the liability of each subscriber 
under our statute. It is true that if in said articlk i t  had been stated 
that each subscriber had taken a certain number of shares. this notice 
would have bound them in their dealings, for thc agreement could con- 
tain this stipulation as well as the subscription on the stock book; but 
the statute did not require it, and parties dealing with the corporation 
were not required to go to the articles to ascertain the liability of each 
corporator. We may say that we consider i t  a defect in  the law not to 
require the corporators to state the number and value of shares taken by 
each corporator, but we cannot make law-we must take it and interpret 
it as i t  is written. The statute, then, only requiring the number of 
shares and the amount of each to be set out in  the a&cles, we cannot 
hold any corporator liable for the whole amount of the capital stock, 
because upon the articles filed it did not appear how many shares were 
taken by each corporator. The 1a.w requires the stockholders to name 
their capital and publish it to the world, and they did it, but it does 
not, thoughwit ought to, require i t  to be stated how those shares are 
apportioned among the stockholders. There is a record com- 
monly kept by corporations called a stock-book, and to this book (481) 
persons interested, before dealing with said company, may have 
access to enable them to ascertain by whom the said shares are held. 
I f  access to this book, or information on the subject, shall be withheld, 
there is no law to compel persons to deal with thc corporation. I t  
nowhere appears that any false statements were made in  reference to 
the ownership of the stock. I t s  distribution did not appear and was not 
required to appear in  the articles of agreement. I t  was therefore neces- 
sary for their protection that persons proposing to deal with said cor- 
poration should inform themselves upon this point. The liability of the 
corporators to the amount of their subscription was established. The 
prospectus or published notice of incorporation failed to inform the 
public as to the number of shares hkld by each corporator, and conse- 
quently as to the liability of each for unpaid subscri&ion. Persons pro- 
posing to deal with the said corporation must inform themselves about 
it. There is no evidence or findings that such information was ever 
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withheld. It would seem, therefore, that the parties dealing with the 
corporation were not exercising great care in the management of their 
business in  failing to make due examination before making contracts 
with the corporation. 

The fallacy in  plaintiff's argument is  that the "agreement and charteZ' 
failed to set out the distribution of shares, and therefore that all sub- 
scribers are bound as if stockholders to the whole number of shares, 
and that the apportionment of shares as appeared on the stock-book was 
in  derogation of the original agreement. The cases cited do not bear out 
plaintiff's contention. I n  Curran v. Arkamsas, 15 How., 304, cited also 
in Myers Fed. Dec., secs. 1316, 1323, the State was the sole stockholder 
in a bank, and laws passed vesting the property of the bank in the State 
were in impairment of the contract between the bill-holder and the bank, 
and were unconstitutional. 

Sawyer v. Hogg, 17 Wall., 610, was where one had subscribed 
(482) for a certain number of shares and paid by check the full amount 

of his subscription, and had immediately borrowed 85 per cent 
of the sum paid in. The Court held that this 85 per cent was still unpaid 
subscription, and its payment could be enforced by an assignee in bank- 
ruptcy, for the benefit of the creditors of the insolvent and bankrupt 
corporation. 

Wood v. Pearce, '2 Disney, Cincinnati Superior Court, 411, simply 
holds a stockholder liable for the full amount of his subscription. 
And to the same effect are the citations from Angel1 & Ames on Corp., 
secs. 146, 531. We have examined many of the authorities cited by 
plaintiff's counsel, and they all go to show-and in this we fully con- 
cur-that subscribers, in case of insolvency of the corporation, are 
strictly held to the payment of the unpaid part of their subscription, 
and that the public, in dealing with a corporation, has the right to 
assume that its actual capital in money, or money's worth, is equal to 
the capital stock which i t  purports to have, unless it has been impaired 
by business losses. The public has also the right to assume that the 
capital stock has been, or will be, fully paid up, if it be necessary, in  
order to meet the corporate liabilities. But they nowhere reach a case 
like the present, where i t  is sought to subject subscribers to a greater 
amount than their unpaid subscription, such liability not being provided 
for in the charter. 

But the contention of the plaintiffs goes further. They say that per- 
mitting the capital stock to be advertised a t  $50,000, while to the knowl- 
edge of all the corporators the property contributed by the largest stock- 
holder was not worth half the amount of his subscription, and he was 
insolvent and did not intend to pay in  the balance unless the  venture 
was a successful one and enabled him to pay i t  in, was a fraud upon 
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persons dealing with said corporation, and that independent of their 
liability on their stock subscriptions they are liable for the injury 
done, and ought to be held to the payment of the balance of the (483) 
debts of the concern after the exhaustion of its assets. 

This rule is stated in  plaintiff's brief, with regard to the debts of an 
insolvent corporation: "When it i s  made to appear that some of the 
stockholders are insolvent, the solvent must pay the proportion of the 
insolvent, to be apportioned among them according to and up to the 
amount of their stock subscribed and unpaid." 9 Ore., 200. 

I t  will be seen that special reference is made to the amount of their 
stock subscribed and unpaid. We have found no authority for the posi- 
tion that a shareholder can be held upon his contract of subscription 
for a greater amount than his unpaid subscription, except in  the case of 
larger liability being imposed by the statute. All tort feasors may be 
held liable in  an action for tort for the immediate consequence of their 
wrongful acts. We are not prepared to hold that stockholders in  cor- 
porations who have subscribed for a limited number of shares may be 
held IiabIe, in case of insolvency of the corporation, for the whole 
amount of its debts because they knew that other stockholders who were 
insolvent had not paid their subscription and did not intend to pay it. 
The books of the company ought to furnish to those with whom i t  deals 
a full knowledge of the names of stockholders and the number of their 
shares, and the charter, or the general law, the measure of their liability. 

Does this case fall within the principle of Hauser v. Tate, 85 N. C., 
81 2 I n  that case the defendant permitted his name to be used and pub- 
lished as the president of a bank, and a business to be operated as an 
incorporated bank, when in fact there was no organization under the 
charter and no bank d all; the person holding himself out as cashier, 
using the defendant's name as president, and carrying on a spurious 
business. I t  was held that the liability of 'the defendant was direct and 
original, and not the collateral liability of a stockholder 'upon his 
unpaid subscription. "The gravamen of the complaint was that (484) 
there was never any proper organization under the charter, and 
the bank having no legal corporate existence, its name was assumed by 
said Simonton and his personal banking transactions conducted there- 
under in silent if not active coiiperation with the defendant, and that 
the association of them in imposing upon the public a fraudulent as and 
for a regular and real banking company, and thus securing and abusing 
the plaintiff's confidence, to his injury and loss, renders Qach personally 
and equally exposed to his demand for redress." 

The present case is different from the above. The organization was 
perfected under the law; the stock-book showed the number of shares 
held by each stockholder; there is no evidence of concealment from the 
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public of the true status of the concern, and there was nothing to hinder 
one from informing himself thereof. It is found that there was a stock- 
book, and that it was mislaid and could not be produced a t  the hearing 
before the referee, which was long after the insolvency of the corpora- 
tion. I t  was also found that the credit was extended by plaintiff, The 
Wilson Cotton Mills, upon the report of the financial status of defend- 
ant corporation in  Dun and Bradstreet, and there was no evidence that 
this report was procured to be made by defendants. We concur in the 
view taken by his Honor that the defendant corporators are liable only 
for their unpaid subscriptions. .This disposes of plaintiff's exceptions 
6, 7, 8, 9 and 10. Exceptions 1, 2, 3, 5 and 12 to the findings of fact 
were withdrawn. 

The fourth exception is for failure to find that the deed of assignment 
was not regularly executed, and therefore was void. As we shall hold, 
on defendant's appeal, that this deed was void under section 685 of The 
Code, action having been brought by creditors within sixty days from 

its execution, i t  will not be necessary for us to consider this 
(485) exception. 

The eleventh is the last exception relied on by the plaintiff- 
the ruling of his Honor that the commissions of the receiver, Worth, 
should-be included in  the expenses and paid as such, instead of being 
classed as a debt. It seems plain to us that the commissions are a part 
of the costs and expenses. 

No error. 
DEFENDANT'S APPEAL. 

MACRAE, J. The first and second exceptions of defendant are to find- 
ings of fact. This was a consent reference. ThiS Court will not review 
such findings except upon the ground, taken in  apt time, that there is no 
testimony to support them. Znttle v. Mayo, 102 N. C., 413. We have 
examined the testimony sent up, and are of the opinion that there is some 
evidence to support the findings. 

The third, fourth, fifth, sixth and seventh exceptions relate to the 
validity of the deed of trust and to estoppels arising from the conduct 
of the attorney of The Wilson Cotton Mills in  connection therewith. 
Notwithstanding the very able argument of defendant's counsel, to the 
effect that the making of an assignment for the benefit of all its credi- 
tors by an insolvent corporation does not fall within the spirit and 
meaning of section 685 of The Code, we are impelled to hold that by 
the plain terms of the act it is in  the power of a creditor to defeat the 
operation of "any conveyance of its property, whether absolutely or 
upon condition, in trust or by way of mortgage executed by any corpora- 
tion," by the commencement of proceedings to enforce his claim 
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within sixty days after the registration of said deed. This section must 
be interpreted in connection with all of chapter 16, of which it is a part. 
And section 668 of the same chapter provides means by which any 
creditor of an insolvent corporation may have the effects of said cor- 
poration put in the hands of a receiver and settled under the 
direction of the court. There might be reasons why some creditor (486) 
should prefer that the court should, by its officers, take charge 
of the settlement of the affairs of the corporation, with the security of 
bonds and under its own supervision, rather than that they should be 
administered by trustees selected by the corporation. As to the conten- 
tion that The Wilson Cotton Mills, plaintiff, is estopped from taking 
this step by the act of its attorney, we think the evidence is convincing 
that the attorney was sent with specific instructions, and that no au- 
thority was given him to agree to the assignment on the part of his 
client. 

We come now to the very interesting question raised by the eighth 
exception of defendant, whether the taking of judgments upon the 
account due by defendant company to the plaintiff cotton mills, espe- 
cially those judgments covering the sum of $2,992.82, for which said 
defendant had given its acceptance, and the splitting up of the account 
in  order to bring it within the jurisdiction of a justice, was a fraud 
upon the said jurisdiction; and whether such judgments may be attacked 
in  this proceeding and set aside to prevent the taking by said plaintiff 

'of an unconsoientious advantage over the other creditors. I n  1890 de- 
fendant company was indebted in a large sum to plaintiff cotton mills, 
and on 14 November accepted the draft of the plaintiff, at  thirty days, 
for $2,992.82 in  part payment of said account. Many of the nggregated 
items of said account exceeded the sum of $200 for a particular day. 
Said plaintiff, through its attorney, after the execution of the deed of 
assignment, obtained judgments for all of the open accounts, including 
that part  of i t  for which the acceptance had been given, by splitting i t  
up so as to bring the amounts claimed within the jurisdiction of a 
justice, and so has obtained a preference, or priority, over the other 
creditors. That the gum of $2,992.82 included in  the draft was merged 
into it, and while said draft was in existence and not delivered up t o  the 
acceptor, the said draft amounted to a payment and satisfaction, 
if i t  was so intended, of so much of the open account, is well (487) 
established. Mauney v. Coit, 86 N. C., 463; #pear v.  Atkinson, 
23 N.  C., 262; Wilson v. Jennings, 15 N. C., 90. I t  is equally clear 
that an account may not thus be split in  order to get the same under the 
jurisdiction of a justice, except as to all items constituting one trans- 
action. Caldwell v. Beatty, 69 N.  C., 365, the leading case. It is also 
well settled that such objection must be made before the justice; other- 
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wise it cannot be made in  the Superior Court on appeal. BLacLwell v. 
Dibb~el l ,  103 N.  C., 270. But can these judgments be attacked in  this 
proceeding upon the ground that under the circumstances it is uncon- 
scientious and inequitable on the part of the plaintiff in  this action to 
assert such rights? 

This is a credit.or7s bill, brought under the statutes, sections 668 and 
685 of The Code. I ts  object i s t o  set aside an  assignment attempted to 
be made by an  insolvent corporation, and to bring about the settlement 
of the affairs of the corporation under the direction of the court by its 
receiver, and for the benefit of all the creditors, and upon the doctrine 
that the corporate assets are a trust fund for the benefit of all the 
creditors. But  the great principle of this jurisdiction is that when the 
court takes hold of the property it will make an equitable distribution 
thereof in  the interest of all the creditors respecting priorities thereto- 
fore acquired. The other controlling principle is  that he who seeks - 

equity must do equity. 
Although there is no jurisdiction to vacate the judgment unless i t  be 

a direct proceeding to set it aside for fraud, yet when the plaintiff comes 
into the court seeking its equitable jurisdiction and joining all other 
creditors who may make themselves parties and contribute to the ex- 
penses of the suit, they may be heard to assert the want of equity on the 
part of the plaintiff and the injustice of securing to i t  the payment of 
its judgments in full, because those judgments were obtained by deceit 
and to their detriment. 

I t  was held in  Grantham v. Kennedv,  9 1  N. C., 148. that while ". , , 
(488) courts of equity refuse aid in cases where their action would be 

tantamount to the exercise of appellate jurisdiction, or simply 
for error in  law, they will protect a party against an unconscientious 
advantage secured by fraud, surprise, accident or mistake, when i t  
clearly appears that it would be iniquitous and against conscience to 
enforce a judgment so as to give priority over other creditors. 

This is the first opportunity given the other defendants besides the 
defendant corporation-to be heard in opposition to the enforcement of 
this preference, and they have quickly taken advantage of it. 

We are bound by the findings of fact. The findings of fact of the 
referee will show that the plaintiff's attorney, who a t  that time was a 
trustee in the deed of assignment, had access to the books of defendant 
corporation to compare the accounts of his clients, The Wilson Cotton 
Mills, with the account stated in defendant's books; that he split up said 
account against defendant, a large part of which had been settled by 
acceptance; that he represented that by so doing and reducing the same 
to judgment, he only desired to reduce The Wilson Cotton Mills claims - - 
to judgmenbin order to- put them on an equal footing with the indebted- 
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ness due banks, and to prevent their running out of date. I t  is found 
in  sections 24 and 25 that while the representations made to Sharpe 
were not made with the intent that they should be communicated to 
defendant's president, they were so communicated, and no defense was 
madc to the actions before the justice. While the law of North Carolina 
does not hinder preferences being made by insolvent corporations before 
the proceedings for the appointment of receivers have been begun under 
the statute, and while i t  permits the vigijant to reap the fruits of their 
watchfulness-Bank v. Cotton Mills, post, 507-the courts in  adminis- 
tering their equity jurisdiction will distribute equity in  its true spirit, 
and while not setting aside judgments which might have been 
reversed for error i n  law, will not permit them to have a prefer- (489) 
ence in their payment over other creditors in  the bill when it 
appears that unconscientious advantage was taken in  the obtaining of 
said judgments. 

I t  follows that the judgment of the court below should be so modified 
as to require that the fund shall be distributed ratably among the 
creditors without preference to the plaintiff, The Wilson Cotton Mills, 
by reason of its judgments. 

Error. Modified. 

Citad: S. v. Harris, 120 N. C., 578; Cromer w. Marsha, 122 N. C., 
565; Dunavant a. R. R., ib., 1001; Belvin a. Paper Co., 123 N. C., 151; 
Bank v. Bank, 127 N. C., 434; Xmathem v. BamE, 135 N. C., 414; 
Smith vl. Lumber Co., 140 N. C., 378; Benmn v. Jones, 147 N. C., 424; 
Williamson8 v. Bitting, 159 N. C., 325; Robinson v. Johnson, 174 N. C., 
234. 

CONGREGATION OF UNITED BRE!L?ElREN OF SALEM AND VICINITY V. 
COMMISSIONERS O F  FORSYTH COUNTY. 

Taxation-Exemption-P~operty Used for Educational or Religious 
Purposes. 

1. Under section 5 of Article V of the Constitution, the Legislature may exer- 
cise, to the full extent or in part, the power to exempt from taxation 
property held for educational, scientific, literary, charitable or religious 
purposes, or may decline to exempt a t  all. The constitutional provision 
being in the disjunctive, the Legislature can exempt the property up to a 
certain value and tax all above it, and may also tax property held for one 
of the purposes named and exempt that held for others. 
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2. Under chapter 137, Laws 1887, chapter 218, Laws 1889, and chapter 326, 
Laws 1891, exempting 'from taxation property set apart and exclusively 
used for religious, charitable or educational purposes, only such property 
was meant as  was used directly, immediately and solely for the purposes 
named; and hence property rented out was not exempt, though the rents, 
so applied, were. 

3. Under section 20, chapter 296, Laws 1893, the exemption given by the 
previous acts named was extended so a s  to include property rented out, 
provided the rental should be applied exclusively to the  support of t he  
gospel. 

4. Solvent credits held by a religious society, the income from which is applied 
exclusively and faithfully to educational, religious and charitable pur- 
poses, are  exempt from taxation under the Act of 1893, but any part  of 
the fund on which the interest is not so applied, but is allowed to accumu- 
late, is not exempt. 

5. A parcel of land of twenty acres lying within the corporate limits of a 
town and belonging to a religious society, and on one part  of which is  a 
church situated on a lot, fenced in, of about two acres (the same being 
held for sale, excepting the church lot) ,  is not, other than the church lot, 
exempt from taxation. 

& ' A  tract of eighty acres, chiefly in forest, lying near a town, held by a 
religious society, on one side of which is situated a schoolhouse, is not 
exempt from taxation, except such part of i t  a s  is necessary for the school. 

7. A town residence belonging to a religious society, not needed or used for a 
church, parsonage, school or hospital, but rented out, is not exempt from 
taxation; otherwise a s  to the rental applied to religious, educational or 
charitable purposes. 

APPLIOATION f o r  a n  injunct ion t o  restrain the  collection of tax, heard  
before Battle, J., a t  August  Term, 1894, of FORSYTH, upon a restrain- 
i n g  order  theretofore issued b y  Whitaker, J. 

H i s  H o n o r  found the  following fac t s  : 
"1. All t h e  allegations of f a c t  contained i n  t h e  complaint a n d  no t  

denied i n  t h e  answer;  and  fur ther ,  
"2. T h a t  t h e  plaintiff corporat ion owned, on  1 June ,  1893, a n d  owns 

now, owning other  property, t h e  following : 
"(a) Solvent credits, notes against  individuals secured b y  mortgages, 

amount ing  to $87,043.48. 
"(b) A parcel of l and  containing about twenty acres, lying i n  t h e  

t o w n  of Winston, said l and  being known a s  'The Reservation.' 
"On t h e  nor th  side of said t rac t  i s  a church, covering about one-third 

of  a n  acre, s i tuated on  a lot of less t h a n  two acres surrounded by a fence. 
Leaving  ou t  this  two-acre lot, t h e  residue of 'The Reservation' is  wor th  
$18,000. A number of lots have been cu t  off f r o m  said t rac t  (reducing 

it t o  i t s  present a rea)  and  sold b y  t h e  plaintiff corporation, some 
(491) wi th in  the  last  f o u r  years, a t  prices f r o m  $800 t o  $1,000 p e r  

lot of seventy-fiw feet  b y  one hundred a n d  for ty  feet. Publ ic  
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notice was given in  1891 that these lots were for sale. The south end 
of 'The Reservation' is now leased to certain parties. I t  has been in  
contemplation by many members of the congregation, though no official 
action has been taken, to hold 'The Reservation' as an  endowment for 
Calvary Chapel (the church built on,the north side of the tract). 

"(c) A tract of land in West Salem, containing about eighty acres, 
worth $5,000. This tract is chiefly forest land. There stands on the 
eastern side a schoolhouse. The land necessary for this school does not 
exceed two acres. 

"(d) A house and lot in the town of Salem, known as the Bishop's 
house, worth $3,000, which is rented out as a residence, the plaintiff 
corporation receiving rents therefrom. 

"3. The plaintiff owned all said property, and the status of the same 
was as above stated during the years 1887, 1888, 1889, 1890 and 1892. 

"4. The said property (the solvent credits, 'The Reservation,' less two 
acres on which the church is situated, the eighty-acre tract, less the two 
acres on which the school is situated, and the Bishop's house) was 
placed on the tax lists by the defendant commissioners for the years 
1887, 1888, 1889, 1890,1892 and 1893, each piece of land at  a valuation 
not more than it was worth. 

"As for the solvent credits, the amounts at  which they were listed, as 
stated in sixth article of complaint; were for each year considerably less 
than the solvent credits actually owned by the plaintiff. 

"5 .  That the taxes assessed as aforesaid against the plaintiff were 
State taxes a t  the fixed rates, county taxes for general purposes, at  the 
fixed rates; also a sum levied and assessed to pay bonds and interest on 
bonds for the extension of the Northwestern North Carolina 
Railroad, to which improvement Winston Township subscribed (492) 
fo r  stock and issued its bonds for $60,000. 

"Also, to pay bonds and interest on bonds of the Roanoke and South- 
e rn  Railway, to which improvement Winston Township subscribed for 
stock and issued its bonds for $100,000. 

"Since the year 1890, and now, a levy has been and is annually made 
on the property in  said township of twenty cents on the $100 worth of 
property on account of said railroad bonds. 

('AH the personal property of the plaintiff corporation, its principal 
place of business and the residences of its officers and nearly all its lands 
are located in  said township. The plaintiff makes no question about the 
propriety of levying taxes to pay these bonds on property other than 
that held for educational, charitable or religious purposes, and on 
account of these bonds its property has been taxed as other property in 
the township. 
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"6. That said property was never listed by its owner for the years 
above named, and no taxes have even been paid thereon. 

"7. That the rents and profits, and the interest from said property, 
and all the property of the plaintiff corporation has been strictly and 
faithfully applied to educational, charitable and religious uses as di- 
rected in  section 12, chapter 48, Private Laws 1873-4." 

His  Honor held as matters of law on these facts; 
"1. That the general principle on which taxation is to be levied is that 

of uniformity, exemptions are exceptional and to be construed strictly, 
and every reasonable doubt is to be resolved against the exemption. 

"2. That the provision in the Constitution which allows the General 
Assembly to exempt from taxation property held for educational, 
charitable or religious purposes, contemplates the direct or immediate 
use for such purposes. Property used for farming, or in  manufacturing, 

or in  trades, cannot fairly be said to be "used exclusively for 
(493) religious, charitable or educational purposes" ( in  the language 

of the Revenue Acts), even though the resulting profits may be 
exclusively directed to such purposes. 

"3. That as for the second proviso in Laws 1893, chapter 296, section 
20, subsection (2), it is not warranted by the Constitution, and further is 
not broad enough to cover the property here sought to be taxed. 

"4. That on the facts found by the court the plaintiff corporation is 
liable for the taxes, the collection of which i t  seeks to enjoin." 

From the judgment dissolving the restraining order and refusing the 
injunction, the plaintiff appealed. 

W a t s o n  & B u x t o n  for plaintifis. 
G l e n n  & M a n l y  for defendants.  

CLARK, J. The Constitution, Article V, section 5, empowers the 
Legislature to exempt from taxation "property held for educational, 
scientific, literary, charitable or religious purposes." This is  the limit. 
The Legislature can exercise this power to the full extent, or in part, or 
decline to exempt at all. I t  can exempt one kind of property held for 
such purposes, either realty or personalty, and tax other kinds. I t  can 
exempt partially, as for instance up to a certain value, and tax all above 
it. I t  can exempt the property held for one or more of those purposes 
and tax that held for others-as, for instance, i t  may exempt churches 
or other property held for religious purposes, and tax buildings or other 
property held for scientific or literary purposes, for the constitutional 
provision is in  the disjunctive, and authorizes the Legislature to exempt 
property held "for educational, scientific, literary, charitable or religious 
purposes." The property which is left subject to tax will be taxed uni- 
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formlv as laid down in R e d m o d  v. Cornmksioners. 106 N. C.. 122. I t  " 
is the power of exemption, within the limit, which is discretionary. 
Whether the Legislature can discriminate in the same class by 
exempting to a large value the property of a college or university, (494) 
and to a smaller amount the property of an academy or high 
school, is a large question which is not before us, for there is here no 
attempt to discriminate between corporations holding property for the 
same purpose, and any expression of opinion on that point would be 
obiter dictum. The Legislature has used its discretion of discriminating 
between the classes by exempting property held for religious purposes 
when rented out, "if the rentals are applied exclusively to the support 
of the gospel," while refusing to exempt any property held for the other 
classes if rented out. But it has not discriminated between institutions 
in  the same class. 

The act of the Legislature being therefore well within the constitu- 
tional discretion reposed in them, it only remains to apply i t  to the case 
in hand. Laws 1887, chapter 137, section 21, subsection 2, exempts from 
taxation "property belonging to and set apart and exclusively used for 
the university, colleges, institutions of learning, academies, the Masonic 
fraternity, Order of Odd Fellows, Knights of Pythias, Independent 
Order of Mechaliics, Good Templars and Friends of Temperance, 
Knights of Honor, Good Samaritans and Brothers and Sisters of Love 
and Charity, Royal Arcanum, Hibernian Benevolent Society of Wil- 
mington, the Israel and Priscilla Tent of Wilmington, schools for the 
education of the youth, or the support of the poor and afflicted, orphan 
asylums, such property as may be set apart for and appropriated to the 
exercise of divine worship or the propagation of the gospel or used as 
parsonages, the same being the property of any religious denomination 
or society: Provided, that any such property is used exclusively for 
religious, charitable or educational purposes." 

Thus the Legislature did not go tto its full constitutional power of 
exempting all property held for the purposes named, but restricted the 
exemption to the property "belonging to and set apart and 
exclusively used" for such purposes. I t  emphasizes this by (495) 
again repeating in the proviso, if "such property is used ex- 
clusively for religions, charitable or educational purposes." This statute 
is copied in Laws 1889, chapter 218, section 23, and 1891, chapter 
326, uection 21. By the words "set apart and exclusively used7' is con- 
templated such property as is used directly, immediately and sole$ for 
the purposes named. Property rented out is not "so set apart and used," 
even though the rents may be so applied. That would exempt the rents, 
but not the real estate itself. This was thought to work a hardship as to 
church property, so Laws 1893, chapter 296, section 20, extends the 
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exemption as to property held for religious purposes, even though rented 
out. The proviso under that act reads: "Provided, that all property 
not used exclusively for religious, charitable or educational purposes, or 
which is held for the purpose of speculating in  the sale thereof, invest- 
ment, or for rent, shall not be exempt : Provided, further, that when the 
rental from such property is applied exclusively to the support of the 
gospel, the property shall not be taxed." 

I t  was, and is, competent for the Legislature to also exempt property 
whose rental is applied to educational or charitable purposes; but i t  
has not so enacted. That matter rests in the legislative discretion. 

The property sought by the plaintiff to be exempted, in addition to 
its large property admittedly exempt, consisted of ( I )  solvent credits 
and notes secured by mortgage amounting to $87,043.48. I t  is found 
as a fact that the interest on these is applied exclusively and faithfully 
to educational, religious and charitable purposes. I t  seems to us that the 
corpus of this,fund is "set apart and used exclusively" for such purposes. 
I t  is the only mode in which i t  can be so set apart and used, and i t  is 
therefore exempt until the Legislature shall declare its will to tax it. 
This fund is not held for ('investment" in the meaning of the proviso, 

for that contemplates the holding of the property for the benefit 
(496) of the corporation, to await enhancement or future use, but here 

the whole use-the interest-is applied as received, for the pur- 
poses named. Any part  of such f y d  on which the interest is not so 
applied, but is allowed to accumulate, would not be exempt. (2)  The 
second piece of property is a parcel of land of about twenty acres in the 
town of Winston, known as "The Reservation." On the north side is a 
church, covering about one-third of an acre, situated on a lot fenced in 
of about two acres. Excluding these two acres, the reservation is found 
to be worth $18,000. A number of lots have heretofore been sold off, 
leaving the tract of the present dimensions, and public notice has been 
given that lots were for sale. A part of it is now under lease. This 
property (leaving out the church enclosure) is certainly not in  use for 
educational, charitable or religions purposes, and was properly held 
liable to taxation. (3) A tract of eighty acres in West Salem, chiefly 
i n  forest, and worth $5,000. A schoolhouse stands on the eastern side. 
I t  is found as a fact that only about two acres were necessary for the 
use of the school. I t  was properly held that the remainder of the tract 
was liable to taxation. I t  would be advantageous, no doubt, to the 
corporation to hold the unused seventy-eight acres as an investment, and 
reap the benefit of the increased value which will come to real estate 
adjacent to a growing and prosperous town 'like Winston; but in the 
meantime such property must bear its share of the public burdens. The 
exemption is for property now used for religious, charitable or educa- 
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tional purposes, and not for property abstracted from all use or used to 
create a large fund in future, which fund when so created may be used 
for such purposes. When so used, it will be exempt (subject to legis- 
lative change), but not till then. (4) A house and lot in the town of 
Salem, known as the "Bishop's Eouse," worth $3,000, which is rented 
out as a residence, the corporation receiving the rents therefor, 
which are applied to religious, charitable and educational pur- (497) 
poses. For  the reasons heretofore stated, the rents are exempt 
from taxation, but not' the house and lot. The house not being needed 
for religious, charitable or educational purposes, nor used for a church, 
parsonage, school or hospital, the corporation is showing business judg- 
ment in  renting i t  out. But the act of Assembly only exempts from 
taxation property which is used for the specified purposes, which, in  this 
case, is the rent. The Legislature can exempt property whose rental is 
so applied, but so far  it has only granted exemption to property rented 
out when the rental is "applied exclusively to the support of the gospel." 
Expressio unius, exclusio alterjus. The house and lot would be equally 
subject to taxation if not rented out and unused. I t  is only property 
used for the specified purposes which is exempt. 

The general rule is liability to taxation, and that all property shall 
contribute its share to the support of the government vhioh protects it. 
Exemption from taxation is exceptional. I t  needs no citation from 
reiterated precedents that such exemptions should be strictly construed, 
and that if we had any doubts (which we have not), they should be 
resolved in  favor of liability to taxation. R. R. v. Alsbrook, 110 N. C., 
137. As above modified, the judgment is 

Affirmed. 

Cited: Keith v. Scales, 124 N. C., 508; Corporation Commission v. 
Comtructiow Co., 160 N. C., 588, 590; Da,vis v. Salisbury, 161 N. C., 
58; Southern Assembly v. Palmer, 166 N.  C., 182. 

W. F. CAMPBELL, ADMINISTRATOR, v. A. J. SMITH ET AL. 
(498) 

Amendment of Oficer's Return o f  Process-Discretion of Judge. 

An officer has not, "as a matter of law," the right to amend his return of 
process in order to correct an error, but it is within the discretion of the 
presiding judge to permit such amendment in meritorious cases. 
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MOTION by F. F. Rankin, sheriff, to be allowed to "correct" his 
return made on a summons in a special proceeding, which was denied 
by the clerk, but upon appeal from such refusal, Battle, J., a t  Fall  
Term, 1894, of STORES, permitted the amendment, and held "that as a 
matter of law," under the circumstances, the sheriff had a right to have 
the return amended. I t  appeared from the affidavits that a deputy 
sheriff having the summons to serve upon one Darian Smith, who was a 
doctor, and with whom he was not acquaintcd, asked a bystander in  a 
pourtroom whether he knew "Dr. Smith," and being directed to one 
Dr. J. R. Smith, made service upon the latter. The return stated that 
the summons had been served upon "Darian Smith." 

From the order of the judge allowing the amendment, the plaintiff 
appealed. 

Sta,ck & Biclcett for plaintiff. 
Watson & Buxton for defendants. 

CLARE, J. If  the person upon whom a summons is incorrectly 
returned as "served" moves to have the record amended, he is entitled 
to have i t  amended, so far as i t  may affect him, as a matter of right, so 
that the record may "speak the truth." Not so as to the officer making 

the return in  a proceeding against him for liability for such 
(499) return, for then, as to him, the record does already speak the 

truth, which is that he made such and such return. Whether 
such return was in  fact true or not when made, is not a matter of record 
evidence. Amendments in  such cases have been allowed by the courts, 
at  the instance of the office~, to prevent hardships (Hassell v. Latham, 
52 N. C., 465; Patton v. Marr, 44 N. 6.) 377; Finley v. Hayes, 81 
N. C., 368), but only "by the leave of the court," in the exercise of the 
powers wisely vested in the presiding judge. To hold that in  such cases, 
"as a matter of law," the officer has the right to amend his return, would 
be simply a repeal by the courts of every statute which the Legislature 
in  its wisdom has seen fit to provide as a security against carelessness or 
fraud in the return of process. Tomlkolzl v. Long, 43 N. C., 469; 
Albright v. Tapscott, ib., 473. The courts have never gone further than 
to leave the question of relief to the judgment of the presiding judge, 
under the discretionary power of amendment in meritorious cases. 
Whether even this could be done after proceeding for the penalty, or 
motion for amercement had been entered, was left an open question in  
Manufacturing Co. v. Buxton, 105 N.  C., 74, though finally sustained in  
Stealmanl v. Greenwood, 113 N.  C., 355. But that question is not 
before us. His  Honor, in  effect, held that he had no power, but, "as a 
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matter of law," the sheriff mas entitled to make his amendment. I n  
this there was error. 

Error.  

Cited: Grody v. R. R., 116 N. C., 953. 

J. L. HALL v. LEANDER TILLMAN ET AL. 
(5003 

Claim and Delivery-Answer Alleging Xale and Purchase-Measure o f  
Damages When Property i s  Beyond Control of Court-Liability of 
Bureties orz Replevin Bond. 

1. In an action of claim and delivery, where i t  appears that the defendant 
was in possession under a contract of purchase, and the property had 
been placed beyond the control of the court, the equities will be adjusted 
and judgment rendered against the defendant for the balance of the pur- 
chase money, with interest from the date of purchase. 

2. Where, in such case, the property is placed beyond the control of the court 
by a sale under an order granted contrary to the course and practice of 
the court, reported and confirmed without objection, and the proceeds paid 
to the plaintiff and credited upon the irregular judgment, the defendant 
will be allowed credit upon the purchase money for the proceeds of the 
sale as of the date of sale. 

3. Summary judgment will be rendered in such case against the sureties on 
the defendant's replevin bond for the penalty of the bond, to be discharged 
upon the payment of the judgment against the defendant, their bond 
having been given prior to the Act of 1885, chapter W, and conditioned 
"that the plaintift' shall be paid such sum as for any reason may be 
rendered against the defendant." 

4. In  such case evidence as to the value of the property a t  the commencement 
of the action or the date of sale was irrelevant and immaterial, and issues 
presenting such questions were properly refused. 

CLARK, J., dissents. 

ACTION, begun by  the issue of summons 19 November, 1884, i n  which 
the ancillary proceeding of claim and delivery was resorted to on the 
same day fo r  the purpose of acquiring possession of a portable engine 
and sawmill, last heard before Bryan, J., a t  F e b r u a e  Term, 1893, of 
CHATHAM. The facts appear in  the opinion. 

T. B. Womack: and J .  B. Batchelor for plaintiff. 
A. P. Gilbert for defendants. 
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(501) AVERY, J. The-plaintiff complained for the wrongful deten- 
tion of, and demanded judgment for, the property (which was 

detained by defendants under replevin bond), if a return could be had, 
for $900 damages and costs, etc. The defendants answered that they 
had bought the property for $800; denied that i t  belonged to the plain- 
tiff or had been damaged; pleaded a payment of $100, a set-off for $35, 
and a counterclaim for damage done by pulling down a house in remov- 
ing the machinery. ' 

At the Spring Term, 1886, a trial by jury was had, and the verdict 
was set aside by consent of parties. At the Fall  T e ~ m ,  1886, the issues 
were tried by a jury, and a verdict was rendered on only two of the six 
issues, as follows : 

1. I s  the plaintiff the owner of the sawmill and engine described in  
the pleadings ? Yes. 

2. Is the plaintiff entitled to the immediate possession of said sawmill 
and engine? Yes. 

3. What was the value of said sawmill and engine at  the time of the 
contract of the defendants to buy ? 

4. What sum has been paid by defendants on the contract price? 
5. What is the value of the sawmill and engine now? 
6. What damage, if any, has the plaintiff sustained by reason of the 

detention of said sawmill and engine? 
The actual value placed upon the property by the plaintiff's affidavit, 

upon which the first order of seizure was made, was $800, and the de- 
fendants on 28 November, 1884, gave the usual bond in  the sum of 
$1,600, conditioned for the safe return of the property, if such delivery 
should be adjudged, and for the payment to plaintiff of such sum as he 
might recover against the defendants. At the same term when the said 
partial verdict was rendered it was adjudged by the court that the plain- 
tiff recover of the defendants the sum of $666.63, with interest on 

$587.08 from the first day of the term till paid, together with 
(502) costs of action, etc., and that unless said sum should be paid 

before 1 December, 1886, then the commissioners therein named 
should sell the property on certain terms and apply the proceeds to the 
payment of the judgment and costs, and the residue, if aoy, to the 
defendants. 

At  the Spring Term, 1887, the commissioners reported that the prop- 
erty had been sold in  pursuance of the order for $250, and the said sum 
had been applied to the payment of the judgment, and on motion the 
said report was confirmed. 

At  the February Term, 1888, it was, on motion for summary judg- 
ment on the defendant's replevin bond, adjudged by the court that the 
plaintiff recover of the defendants and the sureties the sum of $1,600 
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(the penalty of the bond), to be discharged upon the payment of 
$448.59, with interest from the first day of the term, with costs, etc. 

Judge GiZmer presided a t  this term. 
Thereupon, at said February Term, 1888, before Gilmer, J., the de- 

fendants moved to set aside as irregular and contrary to the course of 
the court the judgment rendered a t  the Fall Term, 1886, by Connor, J., 
and from the refusal of the said motion, appealed to the Supreme Court. 

I t  was held by. this Court (103 N. C., 276, Justice Davis delivering 
the opinion) that i t  was not in accordance with the course of the court 
to render any judgment upon the findings or response to 'two issues, 
which determined only the title and right of possession, except for resti- 
tution, and that the judgment for damages that was rendered not being 
authorized by The Code, section 326 (as amended by the Act of 1885, 
ch. 5) and section 431, the jury must find, preliminary to a final judg- 
ment, upon at least one of the issues not passed upon at the former trial. 
Accordingly, another trial was had, and the case was heard on appeal 
in this Court-at February Term, 1892 (110 N. C., 220)) when attention 
was called to the fact that the defendant had set up as a defense that he 
became possessed of the property under a contract of sale for 
$800, and had made certain payments on the contract price. The (503) 
court held that where a defendant proved such an agreement to 
sell, and it also appeared that the property had been sold and was, 
beyond the control of the court, while ordinarily the value is assessed 
undkr the statute, as amended, "as of the time of the tortious taking or 
wrongful detention by the defendant," with interest from that time, 
in such a case the purchaser would be treated as though the original 
taking had been tortious instead of permissive, and the damage would 
be assessed as of that date. And it was declared in  that case, at page 
227, citing Taylor v. Hodgges, 105 N. C., 349, that where the owner 
reserves title in  himself in  a contract for sale, or takes a reconveyance 
by way of mortgage, "though he has the right to demand possession on 
defauIt in the payment of the price or breach of the conditions of the 
mortgage, the sureties upon a final adjustment of their liabilities may 
justly demand that the jury shall find what was the price agreed upon 
between the parties for the property, and what sums had been actually 
paid." This was declared upon the principle announced in Wabh v. 
Hall, 66 N. C., 233, and substantially reaffirmed in Wi1so.n v. Hughes, 
94 N. C., 182, that the court will look at  the transaction that is being 
investigated before it, without regard to the form or manner of action. 
The history of the transaction in this case was,fully developed before 
the court. I t  was admitted on the trial that $800, the sum alleged in  
plaintiff's affidavit to be the value, and in  the defendants' answer to be 
the price agreed upon at the time of the sale, was in  fact the contract 
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price, and so, in response to the issue, was entered. The amount of the 
payments was found in  response to another issue, and the balance still 
due after deducting the partial payments was the answer to the third 
issue. This last sum was, therefore, the amount that still remains 
unpaid of the original purchase money, with interest allowing for the 

two partial payments, with interest on each, found by the jury 
(504) to have been made, and for the sum realized by the sale made by 

the commissioners and paid to the plaintiff, with interest thereon. 
So that upon the findings of the jury judgment was rendered against 
the defendants' sureties for $1,600, the penalty of the bond, to  be dis- 
charged upon the payment of the precise amount of the original pur- 
chase money still remaining unpaid, with costs. This was an equitable 
adjustment of the whole matter, and was in  exact accord with the 
opinion in  Hall 1). Tillman, 110 N. C., 226-227. 

From the refusal of the court, Judge Cfilmer. presiding, to set aside 
the judgment first rendered by Judge con no^, the appeal was taken, 
which was first heard in  this Court, and i t  appears (103 N. C., 281) 
that the Court declared there was error, and sent the case down for trial  
upon additional issues, only the plaintiff's title and right of possession 
having been determined by the previous findings. The sale which had 
been made under the same order and subsequently confirmed was left 
undisturbed, the property having passed to a purchaser, and the pro- 
ceeds having been paid to the plaintiff and credited on his judgment. 
I t  was this question that was declared by this Court (110 N. C., 225) to 
have been adjudicated. The property having been placed beyond the 
control of the court, or the reach of the parties, the question of deteriora- . 
tion was no longer a living issue. The defendant had contracted to pay 
$800, and set up the contract in the answer. When he allowed the prop- 
erty to be sold and the proceeds applied to his debt without objection, i t  
was equivalent, for the purposes of this appeal, to an agreement that it 
should be so disposed of. I f  the court was not i n  error, as we hold, in  
requiring the jury to ascertain as a basis of the judgment the contract 
price with interest, less payments, then the testimony offered, tending to 
show the value of the property at the commencement of the action, was 
irrelevant and incompetent. For  the same reason the offer to show 

the value at  the October Term, 1886, when the property was 
(505) ordered to be sold, or at  the commencement of the action, was 

properly refused, and i t  was not error to decline to submit issues 
involving the question of value a t  these periods. 

I n  view of the original contract set up in  the answer, and the sub- 
sequent history of the transaction, this was a cause in which the court 
could not properly have given any other construction than that the net 
damage due plaintiff was the contract price, less the payments made by 
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the defendants and the proceeds of sale by order of the courts, and under 
the statute the proper judgment was that given. 

The material portion of the undertaking of the defendants was as 
follows: "Now, therefore, we, J. R. Jones, of Chatham County, and 
D. A. Palmer, of Chatham County, undertake in the sum of sixteen 
hundred dollars that if said property be returned to defendants i t  shall 
be delivered to plaintiff if said delivery be adjudged, and that the plain- 
tiff shall be paid such sum as for any cause may be yecovered against 
the defendants i n  this action." Accordingly, the plaintiff recovered the 
amount still due on the original contract price. SureIy this recovery 
falls within the express letter of the undertaking. The decision of the 
case as to the sureties is founded upon the language of the undertaking, 
and i t  may be that under another undertaking, differently drawn, the 
liability of sureties would be limited to actual value. No such case is 
before us. No error, and the judgment is 

Affirmed. 

CLARE, J., dissenting: As to the defendants, the proposition is un- 
questionable that the plaintiff can recover, as to him, the contract price 
less the payments made by the defendants, and the proceeds of sale made 
by order of the court. But as to the sureties in claim and delivery, it is 
"not so nominated in the bond." They did not become liable for the 
debt, but for the return of the property or its value. As on the 
plai'ntiff's objection they were debarred from showing the value (506) 
of the property when the replevy bond was given, the sureties 
were clearly liable only for its proceeds when sold, and such proceeds 
having been applied on the debt, they are no longer liable therefor. The 
condition of the bond "for the return of the preperty if it should be . 
adjudged, and for the payment to plaintiff of such suni as he may for 
any cause recover against the defendants," means sueh sum as he may 
recover for any cause concerning the property replevied, as for failure 
to return the property, and for damage to or use of same, and not lia- 
bility on the part of the sureties for any indebtedness of defendants to 
plaintiff over and above the value of the property agreed to be returned 
if so adjudged, and the damages caused by the detention. This is in 
accord with the express decision of this Court (Davis, J.) in this case 
when i t  was here (103 N. C., 276). The rule as to the measure of the 
liability of sureties laid down when the case was again here (110 N. C., 
223) applies only when the property is worth or sells for more than the 
balance due on the contract price. I do not think the sureties on the 
replevy bond are bound for the deterioration of the property between the 
time of the contract and the date of the seizure under the claim and 
delivery and giving the bond thereunder. 
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(507') 
MERCHANTS NATIONAL BANK OF RICHMOND, VA., ET AL. w. THE 

NEWTON COTTON MILLS. 

Prefwence of ~ r e & t o . r s - ~ o r ~ o r ~ i o ~ ~ o n f e s s i o ~  of Judgment- 
Validity of Cowf ession of Judgment. 

1. An insolvent corporation may, under the laws of this State, exercise prefer- 
ence in  favor of creditors, not corporators or officers, provided i t  is not 
done with a purpose to defeat, delay or hinder other creditors or parties 
in interest (Hill ?;. Lumber  Co., 113 PIT. C., 173, and KiZliart zr. Foundry Co., 
99 N. C., 501, distinguished), and subject (in the case of preference by a 
conveyance by deed) to the right of other creditors to avoid the preference 
by commencing suit to enforce their claims within sixty days from the 
date  of the registration of the deed, a s  provided in section 685 of The 
Code: H e m e  

2. The preference of one creditor by the confession of judgment by a corpora- 
tion is not void a s  against other creditors. 

3. The term "trust fund," a s  used in various decisions of the courts in refer- 
ence to the assets of a corporation, does not imply that  upon the insolvency 
of a corporation its assets will be administered strictly a s  a trust for the 
benefit of all the creditors pro ra ta ,  but that whenever proceedings under 
the statute are  had and the court takes charge of the assets through its 
receiver, i t  will make equitable distribution, among all  the creditors, of 
all the assets not subject to prior liens or rights. 

4. Although a confession of judgment does not contain words expressly au- 
thorizing the clerk to enter the same upon the records, yet, if the record 
shows that  the confession was sworn to and filed and judgment thereupon 
entered, the filing is equivalent to an express authority for its entry and 
sufficiently conforms to the statute. .. . 5. A confession of judgpent which states the amount for which the judgment 
is  confessed, and states that  the same is due by a certain promissory note 
due and payable on a day named, and that  the consideration for the same 
was a n  article sold and delivered, sufticiently conforms to the statute, 
provided the statement is true, for then it follows that  it is shown that  
the amount "is justly due." 

6. The failure to file with the confession of judgment the note or other 
evidence of indebtedness does not invalidate the judgment, provided the 
confession contains a sufficient description of the nature of the indebted- 
ness to enable a party to make inquiry and ascertain the truth of the 
matter. 

7. It is sufficient if a confession of judgment state concisely the facts out of 
which the indebtedness arose, and where such confession is for "goods 
sold and delivered," i t  is sufficient, although the time of sale, quantity, 
price and value of the goods are  not stated. 

8. A confession of judgment for a greater rate  of interest than the note or 
contract upon which i t  is  based bears will not, in the absence of fraud, 
invalidate the judgment. 
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9. Such irregularities in a confession of judgment as might be corrccted by 
amendment in the case of ordinary judgments may be the subject of 
amendment in a confession of judgment. 

10. A stipulation in a confession of .judgment that no execution shall issue 
thereon within a time specified is not such a reservation for the benefit 
of the debtor as impairs the rights of other creditors and does not vitiate 
the judgment. 

APPEAL from Allen, J., Fall  Term, 1894, of CATAWBA. (508 
Action in  the nature of a general creditor's bill brought by the 

plaintiffs, The Merchants National Bank of Richmond and others, 
against the Newton Cotton Mills, alleging the insolvency of the defend- 
ant corporation, and asking for the appointment of a receiver and the 
distribution of its assets among its creditors. The action was commenced 
in October, 1893, and was brought to the February Term, 1894, a t  which 
time, no answer being filed by the defendant, M. L. McCorkle was ap- 
pointed receiver to collect the choses in  action of the corporation and to 
sell the real and personal property, and was also appointed referee to 
take and state an account of the debts, liabilities and assets of the cor- 
poration and to determine the rights and privileges of the creditors in 
the distribution of the assets. . 

On 2 April, 1894, the Potter & Atherton Machine Company and 
James E. Mitchell & Co. appeared in the action and made themselves 
parties thereto, and filed their complaint, to which.complaint no answer 
has been filed. 

In  said complaint they alleged that the judgments confessed by the 
defendant to The Merchants National Bank of Eichmond and others 
hereinafter mentioned were void, for the reason that they were 
not confessed in  conformity to the requirements of the statute, (509) 
section 571 of The Code, and for the further reason that at  the 
time of their confession and for some time prior thereto the defendant 
corporation was insolvent and had no right or power to prefer one 
creditor to another by confession of judgment or otherwise. 

The referee proceeded to take the account as ordered by the court, and 
filed his report a t  the July Term, 1894. 

At  said term the Potter & Atherton Machine Company and James E. 
Mitchell & Co. filed their exceptions as set forth in the record. 

The referee held that certain judgments as set forth in  the printed 
case were invalid, and to this ruling there was no exception before either 
the referee or the judge. 

The referee further held that the other jud,gments, in favor of the 
following persons, to wit, The Merchants National Bank of Richmond, 
The Bank of Lancaster, The Exchange Bank of Chester, The Bank of 
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Orangeburg, The Peoples ~ a n k  of Winnsboro, Boyden & Overman, 
and J. R. Gaither, were valid. 

James E. Mitchell & Co. and the Potter & Atherton Machine Com- 
pany excepted to the ruling of the referee as to the validity of the last 
above-enumerated judgments and attacked the same on the grounds set 
forth in  their exceptions, which exceptions are substantially as follows : 

First. That the said judgments were not confessed in conformity with 
the requirements of the statute, section 571 of The Code, in  the follow- 
ing pa&iculars : 

(a) That there is no authority for entering the judgments stated in 
the 'conf essions. 

( b )  g hat i t  is not shown i n  the confessions that the sums for which 
judgments are confessed are justly due or to become due. 

( c )  That the evidences of indebtedness or copies of the same were not 
filed with, attached to, or described in  the confessions. 

(510) (a)  That the said judgments were confessed for goods sold 
and delivered, and the time of sale, quantity, price, value of the 

goods and the "exact consideration7' of the Indebtedness are not stated 
in  the confessions. 

(e) That said judgments, except that confessed to J. R. Gaither, were 
confessed for a greater rate of interest (to wit, 8 per cent) than was 
allowed by the notes or contracts upon which the said judgments are 
alleged to have been based, which notes and contracts, when filed-not 
with the confessions, but before the referee-showed that they carried 
only 6 per cent interest. 

( f )  That plaintiffs in  said judgments could not, after said judg- 
ments had been confessed and before the referee, after the hearing was 
begun, amend or change the same by filing the evidences of indebtedness, 
or resoIutions, or remitting interest, or in  any other respect or par- 
ticular. 

Second. That in the case of the three judgments confessed in favor 
of The Merchants National Bank of Richmond, The Exchange Bank 
of Chester, and The Bank of Lancaster, on 31 July, 1893, the reserva- 
tion by the debtor, with the consent and agreement of the plaintiffs in  
the judgments, that no execution should issue until after the expiration 
of nine months, was a benefit reserved by the debtor for his own ease 
and comfort to the impairment of the rights of the other creditors, and 
its then insolvent condition was a fraud upon their rights, and for this 
reason the referee and the court should have held that the said judg- 
ments were void, or, at  leist, in  the circumstances of this case, that they 
acquired no priority thereby. 
Third. That the Newton Cotton Mills being utterly insolvent a t  the 

time the judgments were confessed, the referee should have held that i t  
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had no right or power to prsfer one creditor to another by confession of 
judgment or otherwise, and that for this reason the said judgments are 
void. 

The judge sustained the third exception, and held that the 
Newton Cotton Mills, being insolvent at  the time of the confes- (511) 
sion of the judgments, could not by the confessions prefer one or 
more of its creditors over others, and adjudged that after paying all 
costs, expenses and charges, and the debts of admitted priority, all of 
which are set forth and classified i n  the printed case, the remaining 
assets should be distributed pro  ~ a t a  among all the other crediiors, and 
further held that the judgments were not invalid by reason of the other 
grounds set forth in  the foregoing exceptions; but he did not overrule 
the other exceptions, as he had sustained the third exception and set 
aside the judgments on that ground. The Merchants National Bank of 
Richmond and the other plaintiffs in the confessed judgments excepted 
to the ruling of the judge invalidating their judgments. 

James E. Mitchell & Co. and the Potter & Atherton Machine Com- 
pany, in order that they might not be prejudiced by the ruling of the 
court upon the other grounds of objection to the said judgments, filed 
exceptions to his Honor's ruling in those respects, and they ask that 
those exceptions be considered only i n  case this Court should hold that 
the reason assigned by the court below for setting aside the judgments 
is erroneous. 

I n  order to present these questions the following brief statement of 
the facts relating to it, as gathered from the record, is  pertinent : 

"The Newton Cotton Mills was a. manufacturing corporation, created 
and organized in  1883, and in  the prosecution of its business became 
heavily involved in  the spring and early summer of 1893, so much so 
that its indebtedness a t  that time amounted to about $60,000. On 21 
July, 1893, notes of the corporation for large amounts went to protest, 
the co'rporation not having, nor being able to raise, the money with 
which to pay them, and for some time prior to the date of the 
confession of the first jud,gments the corporation was unable to (512) 
pay its debts and was actually and hopelessly insolvent. Being 
thus insolvent, the corporation, on 31 July, 1893, confessed three judg- 
ments aggregating about $15,000 to The Merchants National Bank of 
Richmond, Va., The Bank of Lancaster, and The Exchange Bank of 
Chester, S. C., on certain antecedent debts, in the form of notes which 
the said banks held against the corporation as indorsees and only one of 
which had become due. On 11 August, 1893, the corporation confessed 
other judgments to Boyden & Overman, J. R. Gaither and others to a 
large amount; and on 14 August and 23 August, 1893, it confessed other 
judgments, among others to the appellants, The Peoples Bank of Winns- 

349 



I N  T H E  SUPREME COURT [I15 

boro, The Exchange Bank of Chester, and The Bank of Orangeburg, 
S. C., the said judgments amounting in all to $50,000 or $60,000. 

"The entire property of the corporation was sold on 2 April, 1894, 
after extended advertisement, for the sum of $31,000, and the court 
found that the property had sold for a fair  price, and without objection 
confirmed the sale; and the property of the corporation was in better 
condition a t  the time of the sale than when the judgments were con- 
fessed. The property of the corporation, outside of that sold on 2 April, 
1894, was not worth exceeding five hundred dollars." 

C 

Jones & Tillett and L. L. Witherspoon for plaintiffs. 
Walker & Cansler and W .  P. Bynum, Jr., f0.r Potter Machine Co. 

and Mitchell d Co., appellees. 

MAORAE, J. Let us examine f i ~ s t  the case presented by the appeal as 
to the right of an insolvent corporation to make a preference. I t  is 
contended with great learning and research by the counsel for the ap- 

pellees that when a corporation becomes insolvent i t  is thence- 
(513) forward unlawful for its directors to make any preference i n  the 

payment of its debts, but that all its property must be kept and 
administered for the common benefit of all its creditors, i n  the same 
manner as if the receiver had taken charge thereof under sections 379 
and 668 of The Code. 

The late cases of Hill v. Lumber Co., 113 N.  C., 173, and Foundry 
Co. v. Eillian, 99 N. C., 501, are cited as direct authority for such 
contention. 

I f  it has been adjudged by this Court that such is the law, every con- 
sideration in favor of the stability of judicial decision demands, except 
i n  the face of manifest error, that we should abide by it. 

This leads us to inquire what was decided in Hill v. Lumber Co. The 
question there was to the validity of a preference made in  favor of a 
director of an insolvent corporation. His  duties and liabilities, as one 
occupying a fiduciary relation to the stockholders and creditors, were 
there discussed, and the language of the opinion delivered is to be under- 
stood in its application to the facts of that case. I n  the examination 
and decision of appeals we are confined to the questions at issue; what- 
ever is written must be taken with reference to its environment, and that 
which, isolated, would be a broad proposition, when considered in  con- 
nection with the subject-matter under discussion may be and generally 
is restricted in  its meaning. I t  is the tendency to give further effect 
than was intended to words used in  reference to a particular state of 
facts, which sometimes confuses the interpretation of the law and makes 
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that broader and more comprehenshe which in  its application to the case 
a t  bar is simple and plain. 

Could a director of an insolvent incorporation, who was also a credi- 
tor, take advantage of the means of information at  his hands and so 
protect himself to the injury of other creditors who were debarred from 
the same opportunities? Herein was invoked the principles of 
equity, the relation of trust and c~nfidence borne by the director ('514) 
to all the stockholders and extended in  case of danger of loss to 
all the creditors, and the broad proposition, so often stated and so often 
explained in cases like the present, where i t  was thought to extend its 
meaning beyond the purposes for which it was used, was laid down that 
a director is a trustee, first for the stockholders and then for the creditors. 
The present question was in that case not necessary to be, and was not, 
decided, and if it had been in  express terms decided, such decision would 
have been simply a dictum, binding no one further than in  its applica- 
tion to th? question then before the Court. 

Understood as used and applied in Hill v. Lumbe~ Co., in case of the 
insolvency of a corporation, and as against the fiduciary in  charge of its 
assets, those assets me a trust fund, and the general creditore are at  least 
entitled to be secured out of the assets upon equal terms with the 
directors, who are also creditors. 

But after diligent examination we find that by the laws of this State 
corporations have never bee3 restrained from the exercise of preference 
in favor of creditors, not corporators, further than individual persons 
are, subject, of course, in both instances to the controlling principles of 
the statute of frauds that these preferences must not be made with a 
purpose to defeat, delay or hinder other creditors or parties in interest. 
We may here say that the expression used in  Hill v. Lumber Co., that 
creditors have.a lien upon the assets, was a quotation from 2 Story Eq. 
Jurisprudence, section 1252, where the word lien is explained to mean 
simply a right of priority of payment in  preference to any of the 
stockholders in  the corporation. 

Foundry Co. v. Killian, 99 N .  C., 501, presented one single question- 
the  liability to creditors of corporations, of the stockholders thereof to 
the extent of' their unpaid subscriptions-and the decision there was 
founded upon the principle that the property, including the 
capital stock, paid and unpaid, constitutes a fund for the benefit (515) 
of creditors, '(that the capital stock of a corporation is a trust 
fund to be preserved for the benefit of corporate creditors." 

Our laws provide for the appointment of a receiver of an insolvent 
corporation, or one in imminent danger of insolvency. This appoint- 
ment is to be made on application of any creditor, stockholder or mem- 
ber of such corporation. The Code, see. 668, as in  Killian's case. And 
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when the receiver shall have collected'the assets he is required to pay all 
the debts, if the funds shall be sufficient, and, if not sufficient, to dis- 
tribute the same ratably among all the creditors who shall prove their 
claims. When once the court of equity, through its receiver, takes 
charge of the assets, they are to be distributed pro rata among the 
creditors, subject to such priorities as have already accrued. 

I t  is provided i n  section 685 that corporations may convey by deed, 
but that such conveyance shall be void as to existing creditors, etc., pro- 
vided proceedings to enforce such claims be commenced within sixty days 
after the registration of said deed. The converse of this provision is, 

u 

if no creditor or party injured brings his action within sixty days his 
remedy fails and the conveyance is good. Thus, a conveyance by an 
insolvent corporation, not forbidden by the statute of frauds, is good 
unless some creditor or party injured objects within sixty days. 

These corporations, creatures of the statute, artificial persons, under 
the direction of the Legislatu~e, have all the rights and ,liabilities, 
generally speaking, of individual persons. Before the passage of the 
amendment to the Act of 1798, we think by Laws 1872, now section 685 
of The Code, a corporation might convey land, etc., by deed executed 
according to the statute or common law. The amendment added the 

provision that any such conveyance should be void as to pre- 
(516) existing debts and torts, "provided such creditors or persons 

injured shall commence proceedings, etc., within sixty days after 
the registration of said deed as required by law." The effect of this 
amendment is not to make void such deeds as against creditors and per- 
sons injured unless proceedings are begun in sixty days. This has been 
expressly decided in Blatock v. Manufacturing Co., 110 N. C., 99, which 
was cited with approval in  Hill v. Lumber Co. 

This question, then, is settled in North Carolina against the conten- 
tion of the appellees and the judgment of his Honor below. 

The meaning of the words "trust fund," as used in  this connection, 
is to be explained, as i t  has been many times in  other courts, not strictly 
a trust to be administered i n  the first instance upon the insolvency of 
the corporation for the benefit of all the creditors pro rata, but when- 
ever proceedings under the statute are had, and the court takes charge 
of the assets'through its receiver, it will make equitable distribution 
among all the creditors of all the assets not subject to prior liens or 
rights. Until such jurisdiction takes hold of the assets they are subject 
to the action of the individual creditors, and such preferences may be 
made by the corporation as a natural person might make under the 
same circumstances of insolvency. 

The present exigency will not permit us to notice the many authori- 
ties adduced by the learned counsel in support of the contrary doctrine 
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We must content ourselves with a reference to the language used in 
Hollers v. Brierfield, 150 U.  S., 371, in reference to the ordinary mean- 
ing of these words (trust fund) in the present connection: "While i t  is 
true, language has been frequently used to the effect that the assets of a 
corporation are a trust fund held by the corporation for the benefit of 
creditors, this has not been to convey the idea that there is a direct and 
express trust attached to thc property. As said in  2 Pom. Eq. Jur., 
section 1046, they are not in  any true and complete sense trusts, 
and can only be called so by way of analogy or metaphor." (517) 
After reviewing many cases in  that Court where these words are 
used or explained, the Court proceeds: "A party may deal with a cor- 
poration in respect to its property in  the same manner as with an indi- 
vidual owner, and with no greater danger of being held to have received 
into its possession property burdened with a trust or lien. The officers 
of a corporation act in a fiduciary capacity in respect to its property in 
their hands, and may be called to an account for fraud or sometimes 
even mere mismanagement in  respect thereto. As between itself and 
its creditors the corporation is simply a debtor and does not hold its 
property in trust or subject to a lien in their favor in any other sense 
than does an individual debtor. The assets of such a corporation (an 
insolvent bank) are a fund for the payment of its debts. I f  they are 
held by the corporation itself, and so invested as to be subject to legal ' 

process, they may be levied on by such process." Currun v. Arlcansas, 
15 How., 304. The text-writers, while criticising the doctrine with 
singular unanimity, admit its existence. I n  2 Morawitz Private Cor- 
porations, section 802: "In the absence of statutory prohibition a cor- 
poration has the same power of making preferences amongst its credi- 
tors in  the distribution of its assets as an  individuaL7' This is  stated as 
collected from the repeated decisions of the courts, although the author 
in  the next section, in giving his own views, strongly combats the prin- 
ciple. To the same effect is 2 Shelly Corporations, section 99: "How- 
ever unjust i t  may appear in principle, i t  seems to be settled by the 
decisions that a corporation may, prior to any interference with the 
conduct and management of its agents on account of its insolvency, and 
i n  the absence of different provisions in bankrupt or insolvent laws, give 
a preference in payment or security to one creditor or class of creditors 
over another." And 2 Waterman Cotporations, section 208: "A cor- 
poration, unless restrained by its .charter or by statute, has the 
same right to prefer one creditor to another in the distribution (518) 
of its property ,as an individual, and i t  may execute a mortgage 
or give a lien which shall operate as a preference." The author, after 
admitting that this doctrine is recognized both a t  law and i n  equity, 
proceeds to question its justice. 
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Seeing, then, that it has already been settled in this State, and is 
recognized as the law by the Supreme Court of the United States, and 
admitted by the text-writers, we must declare that his Honor was in 
error in holding these preferences void as against the other creditors. 

I t  is contended by Mitchell & Go. and the Potter & Atherton Machine 
Company, appellees, that although they did not appeal from the judg- 
ment of the court below, the judgments confessed in favor of The 

, Merchants Bank of Richmond and others were in conformity to the 
statute, sections 570, 571 and 572 of The Code, they are entitled to have 
their exceptions to this ruling considered here, in order that if this Court 

. shall be of thc opinion that for any reason the conclusion reached by 
his Honor that said jud,pent creditors are not entitled to preference or 
priority over other creditors, the judgment below ought to be affirmed. 
Conceding this last proposition, under the authority of Bell v. Cuming- 
ham, 81 N. C., 83, we proceed to consider the question whether said 
jud,gnents were confessed in conformity to the statute. 

We reproduce here a copy of the proceedings on the judgment con- 

I 
fessed in favor of The Merchants Bank of Richmond, as all the others 
except one are substantially similar. 

$5,371.60. NEWTON, N. C., 16 March, 1893. 

Four months after date we, the Newton Cotton Mills, promise to pay 
to the order of Heath, Springs & Go., five thousand three hundred and 

seventy-one and sixty one-hundredths dollars, at Mercantile 
(519) National Bank, New York. Value received. 

NEWTON COTTON MILLS, 
By W. H. WILLIAMS, President. 

Due 16-19 July, 1893. 

NORTH C ~ n o ~ ~ ~ ~ - - - N e w t o n  Township, 
CATAWBA COUNTY, 31 July, 1893. 

At a meeting of the stockholders of the Newton Cotton Mills, this day 
duly called, all the stock being represented at such meeting, it was unani- 
mously resolved that the president, W. H. Williams, be and he is hereby 
authorized to confess judgment against the Newton Cotton Nills, and in 
favor of The Merchants National Bank of Richmond, Va., for the sum 
of five thousand three hundred and seventy-one and sixty one-hun- 

I dredths dollars, for money due the said bank by the corporation. Also, 
to confcss judgment against the corporation in favor of The Exchange 
Bank of Chester, S. C., for the sum of forty-eight hundred and thirty- 
two and thirty-eight one-hundredths dollars, fpr money due the said 
bank by note made to Heath, Springs & Co., and indorsed to it, which 
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said note will become due 4 August, 1893. Also, to confess jud,ment 
against the corporation in favor of The Bank of Lancaster, S. C., for the 
sum of forty-seven hundred and fifty-six dollars and ten cents, due by 
the corporation to said bank upon two notes made by i t  to Heath, 
Springs & Co., the one to become due on 20 August, 1893, for twenty- 
four hundred ($2,400) dollars, and the other to become due on 27 August, 
1893, for twenty-three hundred and fifty-six and ten one-hundredths 
dollars, which said notes have been indorsed to the said bank by Heath, 
Springs & Co. All of the said judgments are authorized to be entered 
in the Superior Court of Catawba County, North Carolina. 

I certify that the foregoing is a full, true and perfect copy of 
the resolution passed this day at a meeting of stockholders of the (520) 
Newton Cotton Mills. 

W. H. WILLIAMS, President, 
G. A. WARLICK, Secretary. Newton Cotton Mills. 

STATE OB NORTH CAROLINA-County of Catawba. 
I n  the Superior Court. 

THE MERCHANTS NATIONAL BANK OF RICHMOND, VA., v. THE NEWTON 
COTTON MILLS. 

The Newton Cotton Mills by W. H. Williams, president, being there- 
unto duly authorized by the Newton Cotton Mills, hereby confesses judg- 
ment in favor of The Merchants National Bank of Richmond, Va., the 
plaintiff above named, f o ~  the sum of five thousand three hundred and 
seventy-one dollars and sixty cents, with interest at 8 per cent from 19 
July, 1893. This confession of judgment is to secure the plaintiff the 
sum above named, which is due by a certain promissory note made by 
the Newton Cotton Mills to the firm of Heath, Springs & Co., and the 
said Heath, Springs & Co. indorsed to the plaintiff for value, which said 
note became due and payable on 19 July, 1893. That the consideration of 
this note was for cotton sold and delivered to the Newton Cotton Mills 
by Heath, Springs & Go. 

NEWTON COTTON MILLS, 
By W. H. WILLIAMS, President. 

NORTH C A R O L I N A - ~ ~ ~ ~ W ~ ~  County. 
Before me, J. F. Herman, Clerk of the Superior Court of Catawba 

County, personally appeared W. H. Williams, president of the Newton 
Cotton Mills, who, being duly sworn, maketh oath that the statement 
above signed by him i q  true. W. H. WILLIAMS. 

Subscribed and sworn to before me 31 July, 1893. 
J. F. HERMAN, 

CZerlc Superior Court. 
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(521) Upon filing the foregoing statement and confession, it is ordered 
and adjudged by the court that the plaintiff, The Merchants 

National Bank of Richmond, Va., do recover of the defendant, the New- 
ton Cotton Mills, the sum of five thousand three hundred and seventy- 
one dollars and sixty cents, with interest a t  8 per cent from 1 9  July, 
1893, and costs of action. J. F. HERMAN, 

31 July, 1893. Clerk Xuperior Court. 

I agree that no execution issue on this judgment until after six months . 
from date. H. C. JONES, 

Attorney for Plaintiff. 
\ 

The first objection is, that there is no authority for entering the judg- 
ments stated in the confession. The Code, sec. 571, provides that "a 
statement in  writing must be made, signed by the defendant and verified 
by his oath, to the following effect: 
1. "It must state the amount for which judgment may be entered, and 

authorize the entry of judgment therefor." I t  will be noted that there 
are no words in the confession expressly authorizing the clerk to enter 
the same upon the records, but the record does show that the said con- 
fession was sworn to and filed, and judgment thereupon entered. The 
necessary result of the proceedings was to authorize the clerk to enter 
the same upon the record. The filing with him could be for no other 
purpose, and we think that the confession itself, with the filing thereof, 
was express authority for its entry. 

2, "That it is not shown in the confession that the sums for which 
judgments are confessed are justly due, or to become due." I t  will be 
observed that it states the amount for which the judgment is confessed, 
that the same is due by a certain promissory note described therein, 
which said note became due and payable on a day named, and that the 
consideration for the same was cotton sold and delivered. The require- 
ment of the statute (the same section last named in subsection 2) is not 

that it shall state, but ('and must show that the sum confessed 
(522) therefor is justly due, or to become due." I f  the statement is 

true, it follows that it is shown to be justly due. 
3. "That the evidences of indebtedness, or copies of the same, were not 

filed with, attached to or described in the confessions." We do not 
understand that the failure to file the specialty, when a judgment is 
rendered, has the effect to invalidate the judgment. Frequently, in 
practice, when the complaint is upon a promissojy note, and there is an 
answer filed admitting the debt, or where the complaint is verified and 
no answer filed, judgment is entered and the attorney permitted to bring 
in the note at  subsequent time. The note is not strictly part of the 
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record, though i t  should be produced, that it may be canceled when 
required. I n  this respect there is no difference between a judgment 
rendered according to the ordinary course of the court and one by con- 
fession. "Among the matters which are not (unless made so by bills of 
exceptions, or by consent, or by order of court) matters of record, are 
all matters of evidence, written or oral, including note, bond or mort- 
gage filed in  the case, and upon which suit is brought." Freeman on 
Judgments, '79. 

The note upon which the judgment is confessed is thus described in  
the statement: "A certain promissory note made by the Newton Cotton 
Mills to the firm of Heath, Springs & Co., and,the said Heath, Springs 
& Co. indorsed to the plaintiff for value, which said note became due 
and payable 19 July, 1893." We think this is sufficient description to 
enable a party to make inquiry and ascertain the truth of the matter. 
2 Freeman, wpra, 549. 

4. "That the said judgments were confessed for goods sold and de- 
livered, and the time of the sale, quantity, price, value of the goods and 
'the exact consideration' of the indebtedness are not stated in the con- 
fessions." I t  is required by the statute that "it must state concisely the 
facts out of which i t  arose." Recently, in  considering similar 
objections to a confessed judgment, to those now taken, where (523) 
the affidavit stated that the amount was due "on a bond under 
seal for borrowed money, due and payable 2 November, 1876," we held 
the statement sufficient. Uzzle v. Vinson, 111 N. C., 138. See also, 
1 Black on Jud,ments, 63. 

5. "That said judgments, except that confessed to J. B. Gaither, were 
confessed for a greater rate of interest (to wit, 8 per cent) than was 
allowed by the notes or contracts upon which the said jud,pents are 
alleged to have been based, which notes and contracts when filed, not 
with the confessions, but before the referee, showed that they carried 
only 6 per cent interest." I t  appears in  the case that upon the hearing 
before the referee these judgment creditors remitted all claim for interest 
over 6 per cent. The question is, whether the confession of judgment 
for a greater amount of interest than was justly due was rendered void 
thereby, or could the judgments stand for the true amount, interest a t  
6 instead of 8 per cent. As we have indicated, the object of the statute 
in requiring a concise statement of the facts constituting the liability 
does not necessitate a full history of the whole transaction, does not 
require a bill of particulars, but does require such a statement as will 
enable one who desires to inquire into the transaction, to do so by refer- 
ence to the statement made. I t  would not be contended that an ordinary 
judgment could be vacated for an overcharge of interest, unless the act 
was fraudulent. Here, by reference to the note which, if not filed with 
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the confession, might be required to be produced by proper proceeding, i t  
would a t  once be ascertained that the interest confessed was too great. 
The remedy would be the correction of the judgment to that extent, but 
unless fraud was shown i t  would not vitiate the judgment. H o d  v. 
Foster, 11 8.-W., 763; 2 Freeman Judgments, 545, 549. 

6. "That plaintiffs in said judgments could not, after said 
(524) judgments had been confessed, and, before the referee after the 

hearing was begun, amend or change the same by filing the evi- 
dences of indebtedness or resolutibns, or remitting interest, or i n  any 
other respect or particular." I f  the proceeding were so defective in  

i form and substance that i t  was void upon its face, no amendment could 
be made to give i t  life; but if there were irregularities which, in ordinary 
judgments might be cured by amendment, there is no reason why they 
could not be amended. 1 Freeman, supra, 66, 67. No liens had been 
acquired by the appellees by force of the filing of their complaint. Our 
statute, The Code, see. 273, is liberal in the power granted the court to 
allow amendments. 

The next objection is that to the three judgments confessed in favor 
of The Merchants Bank of Richmond, The Exchange Bank of Chester 
and The Bank of Lancaster, the stipulation at  the foot that no execution 
should issue in  six months, was a benefit reserved by the debtor for his 
ease and comfort, to the impairment of the rights of other creditors, and, 
therefore, a fraud which vitiated these confessions. 

The lien of the judgments began from the docketing of the same, as to 
real estate of the judgment debtor. There is no requirement of law 
that a judgment creditor should at  once proceed to have execution. There 
is no lien upon personal property, except from the levying. I f  there were 
any personal property to be subjected to the payment of the debts of the 
corporation, this stipulation was more for the benefit than to the detri- 
ment of other creditors. And the lien on real estate having been acquired 
by the docketing of the judgments, their rights could not be affected by 
the agreement on the part of the judgment creditors to a cessat executio. 

What we have written disposes of all the exceptions except the addi- 
tional one as to the Gaither judgment, that he was permitted to amend 
by appending an itemized statement of his open account, and this before 
any liens had been acquired by the appellees. This amendment i t  was 

in the power of the court to permit. 2 Freeman, supva, 554; 1 
(525) Black, supra, 66. These matters connected with confessions of 

judgments have been quite fully considered by this Court, and the 
rule laid down in Davidson v. AZexandler, 84 N.  C., 621, has been upheld, 
that the confession must contain a concise, verified statement of the 
facts, circumstances, business transactions and considerations out of 
which the indebtedness arose. What constitutes such a concise state- 
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ment has been considered in  Davenport v. Leary, 95 N. C., 203 ; Nimoc7cs 
v. Shingle Go., 110 N.  C., 20, and in  Uzzle v. Vinson, supra. 

I n  Nimock's case i t  was said: "Ordinarily, a corporation should act 
through its properly constituted board of directors, or its officers or 
agents duly authorized to do particular acts, such as confessing s judg- 
ment. That the officer or agent was authorized to have the judgment 
confessed, as directed, should appear to the clerk in some way, as by a 
properly authenticated certificate of the proceedings of the directors of 
the company, and this should be filed with the statement i n  writing of 
the claim upon which the judgment is founded. This perhaps would be 
the better course." In our last case, the affidavit set out the authority, 
but the authority itself, though presumably submitted to the clerk when 
the judgment was confessed, was not filed until later. We are of the 
opinion that thc failure to file the authority at the time of the confession 
does not vitiate the judgment. 

Having disposed of the exceptions of the appellees, as ,if the points 
had been made in  an  independent action to vacate for fraud or other 
cause making void the judgment, and not upon a motion to set aside for 
irregularities, i t  follows that in our opinion there was error in  the judg- 
ment of his Honor that these jud,ments were void as to the other credi- 
tors, for any reason. The judgment will be modified so as to direct the 
satisfaction of these judgments, after the payment of the mechanics' and 
laborers' liens, except that of the Potter Machine Company, 
instead of placing them in the class with all the unpreferred (526) 
claims proved before the referee. 

Modified. 

Cited: Cotton Mills v. Cotton Mills, a8nte, 477, 488; Light Co. v. 
Light Co., 116 N.  C., 120; Smith  v. Smith,  117 N. C., 351; G&aham v. . 

Car? 130 N. C., 273,274; Smathers v. Ba&, 135 N. %., 414; Hokhouser 
v. Copper Co., 138 N. C., 251; Marrtin v. Rriscoe, 143 N. C., 356; 
Mclver v. Hardwarre Co., 144 N. C., 483; Powell v. Lumber Co., 153 
N.  C., 56; Silk Co. v. Spinning Co., 154 N .  C., 427; Whitlock v. Alex- 
ander, 160 N. C., 468; Whitlock v. Alexander, &., 482; Gilmore v. 
Smathers, 167 N. C., 444; Drug Co. v .  Dmcg Co., 173 N.  C., 508. 
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J. M. PROPST v. JULIUS MATHIS, 

Practice-Pleading-Plea of Pendency of Another Action-Hearsay 
Evi,dence. 

1. The rule governing the plea of the pendency of another action is that the 
same plaintiff shall not sue the same defendant twice for the same thing; 
and when the parties are the same and the thing sued for is the same, the 
right shown in both actions must be identical. 

2. When, in order to prove the probate and contents of a will, a party was 
allowed to testify as to what a former clerk of the court read to him 
from the records which the clerk told him was the record of the will: 
Held ,  that the testimony, being hearsay, was inadmissible, and the fact 
that the one whose unsworn statement was allowed to go to the jury as 
evidence was the keeper of the record does not justify a departure from 
the rules relating to hearsay testimony. 

ACTION to recover possession of a tract of land, tried at Fall Term, 
1894, of BURKE, before Allerh, J., and a jury. 

The defendant, among other defenses, relied upon the pendency of a 
former action at the commencement of this action, and one issue sub- 
mitted to the jury by consent of the parties was as follows: "Was there 
another action pending between the plaintiff and defendant at  the com- 
mencement of this action involving the controversy in this action?" 

The record in said former action was introduced in support of said 
plea, and a copy of the summons, complaint, answer and judgment 

therein are herewith filed as a part of this case. 
( 5 2 7 )  I t  was admitted that Joseph Propst, who was a party to said 

former action, died before the commencement of this action, and 
I that the land described in the compIaint in this action is a part of the 

I 
land described in said former action. The court was of opinion that 
said former action did not involve the controversy in this action and 

I was no bar, and instructed the jury to answer said issue "No," to which 
defendant excepted. 

I The plaintiff, J. M. F'r'opst, was examined as a witness in his own 
behalf, and testified as follows: "I came to Morganton in 1853 to the 
clerk's office; W. S. Sudderth was then Clerk of the Superior Court; I 
asked him to show me the will of Adam Overwenters; he took a book, 
then in his office, and read i t  to me, and said i t  was the will of said 
Adam. It was a large bound book he read from (and witness was here 
shown a will-book from clerk's office of date since 1868). and he said 
the book read from was like that. The will devised the l a i d  to the wife 
of Adam Overwenters for life and then to two daughters.'' 
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Evidence was offered to show that the record of wills in Burke County 
was destroyed in  1865-66; that the record and original of the will of 
Adam Overwenters could not be found. 

The plaintiff relied upon the will of Adam Overwenters in  deducing 
his title. The defendant excepted to the admission of the evidence as to 
the contents of said will. There was other evidence to which no excep- 
tion was taken, and no exception was taken to the instruction given to 
the jury. 

Verdict and judgment for plaintiff. Appeal by defendant. 

J .  T .  Perkins for plaintif. 
S. J .  Ervin and I. T.  Avery for defendant. 

BURWELL, J. The record which was introduced in evidence to sustain 
the plea of the pendency of another action does not effect that 
object. I n  that action there are a number of plaintiffs, of which (528) 
the plaintiff J. M. Propst is one. That controversy is concerning 
a tract of land, of which the land in  dispute here is only a part. The 
rule is that the same plaintiff shall not sue the same defendant twice for 
the same thing, and when the parties are the same and the thing sued 
for is the same, the right shown i n  both actions must be identical. 
Casey u. Harrkon, 17 N.  C., 244. The pendency of that action did not 
render the bringing of this one unnecessary and vexatious. The parties 
are not the same, and the purposes of the actions also differ. I n  that 
suit the object which those plaintiffs principally sought to accomplish 
was the establishing of the will of Adam Overwenters, the record of 
which had been destroyed, as they alleged. They did not seek to recover 
possession of the tract of land. I n  this action one of those plaintiffs 
demands the possession of twenty-four acris, which he alleges that the 
defendant wrongfully withholds from him, and damages for its detention. 

We think that the evidence which the plaintiff was allowed to intro- 
duce in  order to establish the fact that Adam Ovenventers' will was pro- 
bated, and also its contents, should have been excluded. It seems to us 
to have been mere hearsay. H e  was allowed to tell what the clerk told 
him. The fact that the one whose unsworn statement was thus allowed 
to go to the jury as evidence was the keeper of the record, the contents 
of which i t  is proposed to establish, does not afford a sufficient reason 
for the violation in this instance of the well-settled rules governing the 
admission of testimony. No witness, so far  as this record shows, was 
produced who could say upon oath and subject to cross-examination, that 
the will of Adam Overwenters was ever recorded in Burke County. In-  
deed, so fa r  as appears, no witness was called who testified that any 
such will ever existed. We do not think that the plaintiff should 
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(529) have been permitted to prove the existence of this will, its probate, 
and its contents, by the mere statements of the clerk. To allow 

this would be to give to his oral communications the effect which is given 
by law to his solemn certificate, for the use of which as evidence the 
statute provides. Nelson v. Whitfield, 82 N. C., 46, seems to sustain the 
ruling of his Honor. I n  that case, however, the fact that the will which 
was there in  controversy had been probated was proved by the testimony 
of one who had himself read it on the records. I t s  contents were, proved 
by the oath of other witnesses, who could only testify that they had heard 
others read what was said to be the will or a copy of it. The learned 
Justice who delivered the opinion of the Court in  that case says that 
"the evidence offered on the part of the defendants relating to the con- 
tents of the paper purporting to be the will was slight, and taken by 
itself might not have been sufficient to satisfy the jury of the contents, 
but it was some evidence, and when taken in connection with the facts 
proved, the long possession of the defendants and their ancestors in con- 
formity with the alleged provisions of the will, and the long acquiescence 
of the plaintiffs in  the exclusive possession of the land by the defendants 
i t  makes a very strong case for them." While i t  may have been allow- 
able in that particular case, i n  connection with the facts proved, to 
permit evidence of what a person read as the will, we do not think in 
this case any sufficient reason exists for allowing the plaintiff to tell what 
the clerk told him. We are not able to see how the fact that he whose 
words are to be repeated was the keeper of the records that he professed 
to be reading can alter the wholesome truth that forbids the admission 
of such evidence because i t  is mere hearsay-a statement made neither 
under oath nor subject to cross-examination. There is, as i t  seems to us, 
no greater presumption that, the clerk would read correctly than that he 

would speak truthfully about the contents of the will. The same 
(530) sound reason that would require us to exclude what he said if 'it 

was offered, compels us to exclude what he read. 
New trial. 

Cited: Jon,es c. Flynt, 159 N. C., 98. 



N. C.] SEPTENBER TERM, 1894 

W. D. SPRAGUE v. L. N. BOND ET AL. 

Deed Absolute, Intended as Mo.rfga,ge-l3yuitabbe Relief,  W h e n  Granted. 

A deed absolute on its face will not be converted by the courts into a mortgage 
unless upon allegation and proof that the clause of defeasance was 
omitted by reason of ignorance, mistake, fraud or undue advantage taken 
of the bargainor. 

AVEUY and CLARK, JJ., did not sit on the hearing of this case. 

ACTION, tried at  Spring Term, 1894, of GALDWELL, before Wins ton ,  J., 
and a jury. 

The nature and history of the action, and the facts developed on the 
various trials of the same, appear in the reports of the several appeals- 
see 108 N. C., 382 ; 111 N. C., 425; 113 N. C., 551-and the facts neces- 
sary to the understanding of the decision of this appeal appear i n  the 
opinion of Chief Just ice Xheph,erd. 

N .  Xiher  and I. T. Avery  for plaintiff 
8. J .  Ervin,  for defendants. 

SHEPHERD, C. J. Several exceptions are presented in the record, but, 
in  order to dispose of the appeal, i t  is only necessary to consider the rul- 
ing of his Honor in  reference to the deed executed by the plaintiff to the 
defendant Rebecca B. Adams. This deed is absolute in  its terms, and 
recites that it was made in consideration of $2,000 paid by the grantee. 
The plaintiff contends that this deed was intended as a security 
for certain indebtedness, but there is no allegation that the clause (531) 
of defeasance was omitted by reason of a mistake of the draughts- 
man. Indeed, i t  appears that the instrument was prepared by counsel 
learned i n  the law, and the plaintiff himself testifies that he cannot say 
that anything was omitted which was intended to be inserted in  the 
same. Neikher is there any allegation or proof that the deed was pro- 
cured by reason bf undue advantage, or ignorance of the plaintiff, or 
that i t  was executed under circumstances of oppression growing out of 
the relation of debtor and creditor, or any other species bf fraud what- 
soever. The case is simvlv one where an absolute deed is delivered to 

& "  

the grantee through her agent, and the question is whether, under the 
circumstances above mentioned, it can, under our decisions, be converted 
into a mortgage upon the bare allegation and proof that it was so in- 
tended by the parties. There is a practical uniformity of judicial de- 
cision that an absolute deed may be shown to be a mortgage, but there 
is a great diversity of opinion as to the grounds upon which this well- 
known equitable jurisdiction is exercised. 
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Perhaps a majority of the cases hold that fraud or mistake in  the 
preparation, or as to the form of the instrument, is not an essential 
element in  an action for relief; and in  others it is held that it is deemed 
a fraud on the part of the grantee to deny that the instrument was 
intended as a security, and that equity takes jurisdiction on this ground. 
I n  Georgia i t  is enacted that fraud in  the procurement of the instru- 
ment is the issue to be tried; and in  Pennsylvania, for the purpose of 
upholding titles, a statute has been passed declaring that an absolute 
deed cannot be shown to be a mortgage, except by a written defeasance 
signed, sealed, acknowledged and recorded. 1 Beach Modern Eq. Jur., 
407. "In other States," says Mr. Beach, "the relief is based upon some 
ordinary grounds of equitable jurisprudence, such as fraud, accident or 

mistake, and this is the rule," he remarks, "in North Carolina, 
(532) Alabama, Connecticut, Florida, Kentucky, Rhode Island, South 

Carolina, and, perhaps, Michigan." See also, 1 Jones Mortgages, 
310. That these authors are correct in  their classification as to North 
Carolina is abundantly manifest from our decided cases. The decisions 
are so numerous, and the doctrine is so well established, that we need 
refer to only a few of our authorities. 

I n  Brown a. Carson, 45 N. C., 272, the Court said : "The bill, in effect, 
seeks to correct a deed absolute on its face and to hold it as security for 
a debt. To do this i t  must be alleged, and of course proved, that the 
clause of redemption was omitted by reason of ignorance, mistake, fraud, 
or undue advantage." 

I n  Briant v. Corpenkg, 62 N .  C., 325, the Court said: "The bill is 
I 

filed for the purpose of converting a deed absolute on its face into a 
mortgage. To accomplish this, it must be alleged and proved that the 
clause of redemption was omitted by reason of ignorance, mistake, fraud 

I or undue advantage taken of the bargainor. There is no such allegation 
I in the present bill. I n  one place i t  is stated that the plaintiff 'executed 

a deed of conveyance for the above described land to defendant Cor- 
pening absolute upon its face, but intended simply as a mortgage, as will 
more fully appear by the proofs.' To this is added th'at 'plaintiffs show 
that i t  was the contract and agreement of the parties that defendant 
Corpening, having paid the debt to Harper, took the deed abeolute on its 
face, but agreed to make a title bond at a subsequent day to the plain- 
tiffs, conditioned to reconvey on the payment of the debt, interest, etc., 
on the jud,ment in  favor of Harper.' These are all of the allegations 
on the subject, and not one of them amounts to a statement that the 

1 clause of redemption was omitted by reason of ignorance, mistake, fraud 
or undue aduantage. The necessity of such an allegation is shown by 
the case of Brown v. Carson, 45 I?. C., 272, and by several other cases 
contained in  3 Batt. Dig., Tit. "Mortgages." 
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We have thus quoted at length from the opinion of the careful (533) 
and accurate Justice Battle, because the allegations in  the case 
then before the Court were as strong, if not stronger, than the one now 
under consideration. Whatever may be the language of some of the early 
cases, the doctrine laid down in those we have cited has been consistently 
adhered to ever since. See Link v. Link, 90 N. C., 238, in  which a 
number of cases, decided before and since Corpeni~ng's case, are cited in 
support of the principle therein stated. See also, Egerton v. Jones, 102 
N. C., 278 ; Norris v. McLam, 104 N. C., 159, and Green v. Sherrod, 105 
N. C., 197. The allegations in the McLam case were much stronger than 
i n  this, and the Court held that the complaint did not set forth a cause 
of action. The Court said: "It is well settled that in  order to convert a 
deed absolute on its face into a mortgage i t  must be alleged, and of 
course proved, that the clause of redemption was omitted by reason of 
ignorance, mistake, fraud, or undue advantage. Btreator v. Jones, 5 
N. C., 149; Bomham v. Craig, 80 N. C., 224." It was only after a long 
struggle that the English courts of chancery entertained a bill to convert 
an absolute deed into a mortgage, i t  being stoutly contended that i t  would 
partially abrogate the statute of frauds. The jurisdiction was finally 
exercised both in England and America, but, as we have seen, there is 
much conflict as to the principle, as well as the conditions, under which 
the relief is granted. We see no reason to depart from the conservative 
view taken by this Court, and especially in consideration of the fact that 
such questions, seriously involving, as they do, &e stability of titles, are 
no .longer tried by learned Chancellors whose training and experience 
better enable them to detect the falsity of claims of this character and to 
guard against which the statute of frauds was wisely enacted. 

The existence of a debt, the inadequacy of price, the retention of pos- 
session, may, in  connection with other circumstances, be evidence 
of fraud, undue advantage or oppression where proper allegations (534) 
are made, but, as we have said, we can find nothing in  this case 
which brings it within the principle upon which relief may be given. 
Neither can we see how the principle that par01 evidence may be ad- 
mitted to rebut an equity applies, as the case is now presented. The 
defendant Rebecca, under the terms of her deed, was the equitable owner 
of the lands for which the grants have been issued. The land has been 
sold and the controversy relates only to the proceeds of the sale. Under 
her deed she is entitled to those proceeds, and i t  is unnecessary nor does 
she seek a specific performance so as to acquire the legal title to the 
land. Being the equitable owner of the proceeds under the deed, it may 
be shown that she has conveyed or abandoned the same, or that she is 
estopped from claiming them, but for the reasons we have given the 
terms of the deed under which she claims cannot be contradicted as the 
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case now appears before us. We think there was error i n  the ruling in  
question, and that there should be a new trial. As the issues as to 
abandonment were not passed upon by the jury, we forbear a discussion 
of the exceptions relating to them. 

New trial. 

Cited: Porter v. White, 128 N. C., 44; Coxe V .  Carson, 169 N. C., 
139; Newton v. CZarrk, 174 N. C., 394. . 

(535) 

L. L. JBNKINS v. THE GASTONIA COTTON MANUFACTURING 
COMPANY. 

Contract-Corporatio+Void Contract-Ratificaliow-Beating-Pay- 
ment of Rent Ew4dleace of Contract. 

1. A contract by a corporation in excess of $100 for the renting of premises, 
not being in writing and therefore being void under section 683 of The 
Code, could not be ratified by the occupation of the premises after the 
repeal of that statute. 

2. Regular payments of rent, in the absence of an express agreement that the 
tenancy shall be a t  will, raise the presumption of a contract for a time 
certain; and, therefor;, when a corporation had rented premises from A 
from year to year, and, upon purchase by I3 of the premises three days 
before the repeal of section 683 of The Code, had paid him the rent 
quarterly from the time of the sale to 1 October, 1893, and then sur- 
rendered the premises: Held, in an action by B for the rent of the last 
quarter of 1893, that there being no contract confining the tenancy to the 
quarter ending 1 October, 1893, evidence of the occupation of the premises 
and regular payment of rents should have been submitted to the jury, 
with proper instructions, that they might determine the rights of the 
parties. 

ACTION, tried before Boykin,  J., and a jury, at  Spring Term, 1894, of 
LINCOLN, on appeal from a justice of the peace. 

The plaintiff complained that the defendant was indebted to him in 
the sum of $90.25, and interest on the same from 1 January, 1894, until 
paid, the same being due by contract for rent of two store-rooms and 

_ office, from 1 October, 1893, to 1 January, 1894. The defendant denied 
the indebtedness; and as a further defense the defendant alleged "that 
the contract sued on by the plaintiff involved and imposed upon the d o  
fendant a liability in favor of the plaintiff for a sum of money greater 
than  one hundred dollars, and that said contract was not reduced to 
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writing and signed by a duly authorized officer of said defendant, nor 
was the same under the seal of the defendant company, and that 
such alleged contract is void under section 683 of The Code of (536) 
North Carolina." 

There was much testimony on both sides as to the contract between 
defendant and the hotel company, and the public sale of the premises, 
and announcement of-the crier concerning the rights of the tenants. The 
sale took place two days after the repeal of section 683 of The Code, 
which required contracts with corporations by which a liability exceeding 
$100 might be incurred to be i n  writing, and plaintiff contended that the 
occupation of the premises by defendant, after said date, was evidence 
of a new contract of renting by the year, or at  least for the balance of 
that year. 

There was judgment for the defendant, and plaintiff appealed. 

Jones & Tillett an,d D. W.  Robinson for plaintiff. (537) 
Walker & Cansler for defendant. 

MACRAE, J. We do not deem it necessary to have the testimony set 
out in  the case, for we have repeatedly considered the statute, section 
683 ; and a t  this term in  Spence 0. Cotton Mills, a&e, 210, we have held 
that such contract, not being in  writing and in  compliance with tho 
statute, and being executory i n  its nature, was void and incapable of 
ratification. The plaintiff cannot, therefore, be aided by the principle 
laid down in James v. Russell, 92 N. C., 194, that where one stands 
silently by and hears a contract made by him for another he is bound 
by it, for a void contract could not be ratified or continued. 

But the defendant became the tenant of plaintiff on 13 February, 
1894, and paid the rent to him by the quarter, as if the quarter had 
begun on 1 January, 1893. No special contract was made between the 
plaintiff and defendant, and we can have no light from the dealings 
between defendant and the former owner. Did this constitute defendant 
plaintiff's tenant up to 1 January, 18942 Tenancies a t  will are not 
favored, and regulai. payments of rent, there being no express agreement 
that the tenancy shall be at  will, raised the presumption of a contract 
for a time certain. "In the absence of words limiting or defining the 
nature of a tenancy, the principal test of a tenancy from year to year is 
whether there is a reservation of annual rent, or payment of, or an 
agreement to pay rent for such an aliquot part of a year, as monthly, 
quarterly or half-yearly, so that a presumption can be raised that the 
parties intended to create such a tenancy." 2 Wood Landlord and 
Tenant, 9'7; Steadman v. Mclntosh, 26 N. C., 291. There was in this 
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case evidence to show occupation and three quarterly payments, and no 
contract confining the tenancy to the quarter. 

We are of opinion that this evidence should have been sub- 
(538) mitted to the jury, with proper instructions, that they might 

determine the rights of the parties. 
New trial. 

S. I?. MYER &, GO,. v. A. W. REEDY ET AL. 

Guara8nlty-Release of Guarantors. 

Where one guarantees the return of or payment for goods sold to another, he 
is entitled to notice, within reasonable time, of the default of the latter, 
and a delay of three years is unreasonable and discharges the guarantor. 

ACTION, tried before Winston, J., at Fall Term, 1894, of LINCOLN. 
The plaintiffs sought to hold the defendants liable on a contract of 

guaranty contained in a letter which they wrote to the plaintiffs as 
follows : 

2 September, 1890. 
MESSES. S. F. MYER & Go., 

48-50 Maiden Lane, New York, N. Y. 
GENTLEMEN :-Mr. A. A. Miller, of Lincolnton, desires to open account 

with your firm, and also wishes to receive goods on memorandum or 
consignment, either of the latter, for the purpose of selling an? remitting 
the proceeds to you, the title of the same remaining with you, and sub- 
ject to your demand. I n  consideration of your firm allowing us a com- 
mission of one-eighth of one per cent on the gross amount of goods he 
may purchase of you during the period of this guarantee, and for the 
further consideration of one dollar ($1) received from the said A. A. 

Miller (receipt of which is hereby acknowledged), we do hereby 
(539) agree, guarantee and hold ourselves responsible for the return of 

any merchandise that you may so entrust to him, or sell him on 
your regular terms, five off 30 days or four months net, tha the  may now 
or hereafter desire, order or select from time to time, to and not exceeding 
the sum of seventy-five ($75) ; and hereby agree and hold ourselves, our 
heirs, executors, administrators or assigns, liable and responsible for the 
payment of the same a t  maturity, or any time thereafter; hereby waive 
the receipt of monthly statements, and also waive all right of any ex- 
emption laws of this State, as fa r  as our liability in this guarantee is  
concerned. 
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A jury .trial was waived, and his Honor found as facts that Miller 
went out of business in 1891, having at that time more than $100 worth 
of goods on hand, and that he did not give the guarantors notice that he 
owed the plaintiffs anything; that defendants did not know i t  until 
April, 1894, and that had they known i t  within a year after default they 
could have saved themselves from loss. That plaintiffs did not notify 
defendants of the default, and paid them nothing for the guaranty. 
Miller testified that after the guaranty was made, plaintiffs, without the 
defendants' knowledge, gave him an extension of time. This was not 
contradicted. The last item in the account of goods sold to Miller was 
31 January, 1891. The last payment was on 13 February, 1892. 

His  Honor rendered judgment for defendants, and plaintiffs appealed. 

R. T. Gray for pIaintifs. 
8. G. Finley and D. W.  Robinson for defenda.n,ts. 

PER CURIAM : We have examined the authorities cited by counsel, and 
are of the opinion that they sustain the .judgment of the court below. 

Affirmed. 

Devise-Rule in Xhelley's Case-Intent of Testator-Effect of the 
Words "Invest or Use." 

1. In the construction of a will the intention of a testator must prevail over 
merely technical language, when such language is qualified by super- 
added words. 

2. A testator devised to L. "the use of $1,000, also four lots," and added: "The 
said L. may invest or use all this property as he may in his discretioh 
think best, durinx his natural life, and at  his death to go to the heirs of 
his body and be used for Lhcir education, if necessary": Held,  that the 
rule in Blzelle~'s case does not apply, and L. takes only a life estate in the 
property. 

3. In such case the words "invest or use" authorize a sale of the property by 
the life tenant. . BURWELL, J., did not sit on the hearing of this case. 

ACTION, heard on complaint and demurrer, before Winston, J., a t  
September Term, 1894, of MECKLENBURG. The complaint alleges a con- 
tract between plaintiff and defendants, whereby the latter agreed to buy 
and pay for certain lots in  the city of Charlotte, the tender of a deed, 
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and refusal by defendants to comply with their contract. The complaint 
set out a copy of the will of Mrs. Christina E. Brown, by which the lots 
in question were devised to the plaintiff. The material item in the will 
was as follows : 

"V. I give and devise to my son Leonidas W. Crawford the use of one 
thousand dollars ($1,000) in money or notes; also four lots in  the town 
of Charlotte, N. C., purchased from John L. Brown, known as the Depot 
Lots Nos. 242, 241, 240, and a fraction of Lot No. 239, in  Square 37, as 
the deed will show. The said Leonidas W. Crawford may invest or use 

all this property as he may, in his discretion, think best, during 
(541) his natural life, and a t  his death to go to the heirs of his body, 

and be used for their education, if necessary." 
There were other similar devises to other children of the testgtor. 
The defendants demurred to the complaint upon the following 

grounds : 
"1. That the complaint and the exhibits show that the plaintiff con- 

tracted to sell to the defendants a good and indefeasible fee simple title, 
with covenants of seizin and warranty to the land or lots described, and 
that i t  appears from the said complaint and exhibits that plainiiff derives 
his title under the will of Christina E. Brown, a copy of which is annexed 
as an exhibit to the complaint, and that by the said will the testatrix, 
Christina E. Brown, devises to the plaintiff only a life estate in  the said 
land or lots, with remainder to the heirs of his body, 'to be used for their 
education, if necessary,' and that under said devise the plaintiff 
acquired only a life estate in said land and does not own, and cannot 
convey, to defendants a fee simple estate in the same, which estate he 
agreed and contracted to convey. 

"2. That it appears in  the complaint and exhibits that plaintiff is not 
the owner, and cannot convey a fee simple estate to defendants as he 
contracted to do." 

His  Honor overruled the demurrer, and the defendants appealed. 

Jones & Tillett f o ~  plaht$#. 
Walker & Cansler for defendants. 

PER CURIAM: After a careful examination of this case, we have 
arrived a t  the conclusion that the rule in Shelley's case does not apply, 
and that L. W. Crawford takes but a life estate in the property i n .  
question. Such seems the intention of the testator from the context of 
the will, and this intention, it is well settled, must prevail over technical 

language, when such language is qualified by superadded words. 
(542) We are also of the opinion that the power to "invest or use'' all 

of the property, in view of other expressions in the will, author- 
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izes a sale of the same by the life tenant, and on this ground the 
judgment is 

Affirmed. 

Cited: Hoolcer v. Montague, 123 N. C., 158; Foil 71. Newsome, 138 
N.  C., 123; Powell v. Woodcock, 149 N. C., 240; Ripley v. Armstrong, 
1 5 9  N. C., 159; Albright v. Alb&ght, 1'72 N.  C., 353. 

Partitiom-Sale for Partition-Bemaindler-Life Estate-Estate 
Dwrante Viduitaie-Construdion of Statute. 

1. An estate duramte viduitate is an "estate for life," determinable upon the 
widow's marriage, and is within the meaning of the words "life estate," 
as used in chapter 214, Acts of 1887, relating to the partition of the 
reinainder or reversion in lands. 

2. A remainder dependent upon the termination of an estate duralzte viduitate 
is a vested and not a contingent remainder. 

3. Where the tenant of an estate durante viduitate joins with some of the 
remaindermen for a sale for partition of the lands, section 3 of chapter 
214, Acts of 1887, will be satisfied with the payment to her of the interest 
upon the proceeds of the lands sold, until the determination of the par- 
ticular estate by her marriage or death. 

4. A statute giving to remaindermen the right to have partition of lands held 
in remainder vested before the passage of such statute is remedial and, 
instead of impairing, enlarges vested rights. 

BURWELL, J., dissents. 

SPECIAL PROCEEDING instituted before the clerk of MECKLENBURG for 
the partition of the real estate described in  the petition. 

As issues of fact and of l a y  were raised by the pleadings, the case was 
transferred by the clerk to the term for trial. 

It was agreed that the issues might be heard by Windon,  J., a t  
chambers as of the term of court. The rights of the defendants (543) 
in the real estate described in  the petition accrued long prior to 
the year 1887, to wit, about the year 1866. 

The defendants contended, first, that as the rights of the defendants 
accrued prior to the Act of 1887 the petitioners were in  no event entitled 
to partition; and second, that, as there was an estate durante viduitate 
outstanding, the petitioners, as against the defendants, were not entitled 
t o  partition. 
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There was no contention as to the interest of the parties not having 
been properly set forth in the pleadings. After argument by counsel 
for  plaintiffs and defendants his Honor rendered judgment as follows: 

"That the act in  relation to partition (chapter 214, Acts of 1887) was 
intended to apply, and doecs apply, to life estates existing at  the date of 
its passage. 

"That said act affects the remedy only, and, besides, does not inter- 
fere with vested rights and is, heme, constitutional. Finally, that an  
estate d u ~ a n t e  viduitate is a life estate, and such an one is contemplated 
by the act aforesaid. 

"The court considers and adjudges that the plaintiffs, life tenant and 
remaindermen are entitled to have partition of the land described i n  
the petition. 

"The court is further of the opinion, and so adjudges, that as to the 
lot in the city of Charlotte, on Tryon and Fif th  streets, and described 
as the first tract in the petition, owing to the small quantity of the land 
and the number of the tenants, actual partition of the same cannot be had 
without injury to some or all of said tenants in-common, and that said 
land ought to be sold a t  public auction, as provided in  such cases by the 
statute." 

After appointing a commissioner to make a sale, the judgment pro- 
ceeds : 

"The court is further of the opinion, and adjudges, that the widow is 
not entitled to have the value of her life estate determined and 

(544) paid to her in cash, but that she is entitled only to the interest on 
the value of her said estate, to be received and paid to her annu- 

ally. The fund arising from'such sale said commissioner will pay into 
court, and the same will be invested and secured to said widow and re- 
maindermen in  such manner and with such safeguards as the court shall 
direct and decree and deem wisest and best for all the parties to this 
proceeding. 

"The court is further of the opinion, and so considers and adjudges, 
that the second tract, described in the petition as cpntaining sixty acres, 
is susceptible of actual partition, and directs that actual partition 
thereof be made between the parties in  interest, and to this end J. H. 
McAden, H. C. Eccles and H. G. Springs are hereby appointed to parti- 
tion the same among the parties in interest, and that the said commis- 
sioners charge the more valuable portions with such sums in  favor of the 
less valuable portions as may be necessary to equalize the several por- 
tions among the parties, and that the said commissioners make report of 
their proceedings i n  the premises to this court." 

The defendants excepted to the judgment and decree, and appealed 
therefrom, assigning as error: 1, that his Honor held that the petitioners 
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were entitled to partition in  any event; 2, that his Honor held that the 
Act of 1887 was applicable to this cause; and 3, that his Honor held that 
the petitioners were entitled to partition, notwithstanding the existence 
of the estate dumnte viduitate. 

Clurkson & Du2a for pluintiffs. 
W.  J .  Montgorncry a,nd Walker & Cansler for defendants. 

MACRAE, J. There being no contention as to the interests of the 
parties in  the lands sought to be partitioned or sold for partition, i t  ap- 
pears that the petitioner is, by virtue of the wills of Henry Owens 
and Jane Owens, tenant of said lands, "so long as she remains (545) 
the widow of W. A. Owens"; that she has sold her interest in 
one of the tracts to one of the other petitioners, and that the other par- 
ties are tenants in  remainder of said lands according to their respective 
rights as set out i n  the petition and answer. Before the Act of 1887, 
chapter 214, cotenants in  remainder or reversion had no right to enforce 
a compulsory partition of land in which they had such estate. Wood v. 
Xwg, 91 N. C., 93; Aydlett v. Pemdleton:, 111 N. C., 28. The provisions 
of the above-named act are, substantially: 

Sec. 1. That actual partition may be made of part of the land sought 
to be partitioned, and a sale and partition of the remainder, or a part 
only of any land held by tenants in  common may be partitioned, and the 
remainder held i n  common. 

Sec. 2. That thc existence of a life estate in any land shall not be a 
bar to a sale f o ~  partitiow of the remainder or reversion thereof, and 
for the purposes of partition the tenants in  common shall be deemed - 
seized and possessed as  if no life estate existed. But this shall not inter- 
fere with the possession. of the life tenant during the existence of his 
estate. 

Sec. 3. That in  all proceedings for partition of land whereon there is 
a life estate, the life tenant may join in the petition or proceeding, and ' 

on a "note" (this word is an evident mistake and should be "sale") the 
interest on the value of the share of the life tenant shall be received and 
paid to such life tenant annually, or, in lieu of such annual interest, the 
value of such share during the probable life of such life tenant shall be 
ascertained and paid out of the proceeds to such life tenant absolutely. 

The life tenant and her assignee, with others who are tenants in  
remainder, ask for a sale for partition, and as the life tenant has sold 
her interest i n  one of the tracts, they ask that the value of an  annuity 
of 6 per cent of the proceeds of the sale of that tract be paid over 
to him, and that the other tract be sold for partition and the (546) 
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proceeds divided according to the interest, etc. The other remainder- 
men are defendants. They contend: 

1. That the estate of the petitioner, Alice B. Owens, is not a life estate 
in  the contemplation of the Act of 1887, because the said estate may be 
terminated by her marriage at any time before her natural life expires. 

Estates of this nature are called estates durante vZui ta te ,  and such 
are defined to be "estates for life, determinable on her ceasing to be such 
widow"; during their continuance, freeholds. Coke Litt., 42a; Cruise 
Dig., 115; 4 Kent, 26; 2 Blackstone, 121. 

Such estates being so long known to the law as life estates are within 
the meaning of the words used in the Act of 1887, as such words are to 
be taken in their ordinary and legal acceptation. 

2. I t  is contended that the remainders are contingent, and as such the 
petitioners are not entitled to have partition of the same. But they 
cannot be contingent remainders either according to the definition of 
Blackstone or the arrangement of Fearne; for one criterion of all such 
remainders is that the particular estate may chance to be determined 
and the remainder never take effect. Now the particular estate is that 
durante viduuitate; i t  may last for the life of the tenant, and it  may be 
determined by her marriage, but in either event the remainder imme- 
diately takes effect, for i t  is invariably fixed to remain to determinate 
persons after the particular estate is spent. See 4 Kent, 202 et seq., 
where the definitions both of Blackstone and of Fearne are given of 
vested and contingent remainders. The remaindermen in our case have 
a present fixed right of future enjoyment. Their estates are vested. 
But if they are contingent it does not follow that there could not be 

* partition, unless it be that there is no one before the court to represent 
all of the contingent interests. AycTle.tt v .  Pendleton, supra; 

(547) Overm,a?z v. Tate ,  114 N. C., 571. 
3. I t  is further objected that i t  is impracticable in this case to 

give to the life tenant the choice offered by the Act of 1887, either to  
have the interest on the value of the life tenant's share, or in lieu thereof 
the value of such share during the probable life of such life tenant, 
because the life estate may determine by the marriage of the tenant, and 
therefore there can be no rule for computing the present value of such 
estate. 

The third section of the statute seems to have been framed to meet 
such an emergency, and we are of the opinion that the statute will be 
satisfied by the payment of the interest upon the proceeds of sale of the 
land sold to the life tenant or her assignee until the determination of 
the particular estate. 
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And the second section provides for the actual partition of the other 
tract, not to interfere with the possession of the life tenant or her 
assignee during the existence of her estate. 

4. The defendants claim that they have vested rights which cannot be 
impaired or affected by the Act of 1887, passed after such rights have 
accrued; in  other words, that they were remaindermen before 1887, 
when, by the law of this State, they were not permitted to have partition 
during the continuance of the particular estate. What vested rights did 
they have? They were tenants of an estate in  remainder, and upon the 
death or marriage of the life tenant, and not until then, they would be 
entitled to partition or sale for partition. This new law permits them 
to anticipate the time for partition and have the same made subject to 
the interest of the life tenant, which is not to be disturbed, or when the 
life tenant joins in the petition, as in  this case, to have a sale for parti- 
tion, saving her interest. 

I t  seems to us that instead of depriving the remaindermen of a right, 
the effect of this statute is in furtherance of the public policy which, as 
was said in  Overmart v. Tate, supTa, discourages the tying up of prop- 
erty and the prevention of its alienation, and'gives effect to the 
general principle that every one has the right to enjoy his own (548) 
in severalty. No vested right of property has been disturbed, 
and, in our view, this is a remedial statute enlarging rights instead of 
impairing them. 

"Statutes are remedial and retrospective, in the absence of direction 
to the contrary, when they create new remedies for existing rights, 
remove penalties or forfeitures, extenuate or mitigate offenses, supply 
evidence, make that evidence which was not so before, abolish imprison- 
ment for debt, enlarge exemption laws, enlarge the rights of persons 
under disability, and the like, unless in  doing this we violate some con- 
t-ract obligation or divest some vested right." Lark& v. Saffarans, 15 
Fed., 147. These principles as to vested rights and r$rospective laws . 
are fully discussed in  the great and leading case of Calder v.  Bull, 3 
Dallas, 386. See also many cases collected in Myers Vested Rights, oh. 
1 ;  Hintorz v. Hinton, 61 N.  C., 410; Tabor v. Ward, 83 N. C., 294. We 
hope we shall not be understood as making any reference to ex post facto 
laws, which cannot be made to have a retrospective effect in  criminal 
cases. 

This statute differs greatly from that under consideration in Qreer u. 
Asheville, 114 N.  C., 678, where i t  was sought to give a retrospective 
effect to an act amending the charter of Asheville, so as to continue in 
office during good behavior a city marshal who had been elected under 
the law, a? i t  then was, for a term. Such an act, as was justly said, was 
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to act prospectively only, unless the legislative intent to the contrary 
was made manifest in express terms. 

The right to actual partition only exists where such partition can be 
made without injury to the parties interested, but the right of sale, in  
case such actual partition cannot be had, has long existed in  this 

State (The Code, sec. 1904), and has been extended by the Act 
(549) of 1887 to remaindermen and reversioners. 

I n  our opinion, the judgment appealed from protects the rights 
of all the parties, and in  i t  there is 

No error. 

BURWELL, J., dissenting: I do not think the act (Laws 1887, ch. 214) 
was intended to apply to cases such as this. There being no way to 
ascertain the cash value of the estate of Mrs. Alice Owens, the effect of 
the decree is merely to convert real estate into money, and not to make 
any partition whatever of the city lots described i n  the pleadings or of 
the funds arising from their sale. I do not think it was the intention of 
the Legislature to compel these defendants, and others in  like circum- 
stances, to run the risks neccssarilg attendant upon the investment of 
the fund, or else settle with the particular tenant. I know of no rule 
by which the fund can be divided, and I do not believe the act applies, 
ubless there can be a division of i t  according to some rule of calculation " 
recognized by the law. I t  does not seem to me reasonable to suppose that 
an act, passed evidently to promote the partition of property, should be 
called into service to cffect the conversion of real estate into money, 
when no division of the money can be made by the law. 

Cited: Gillespie v. Allison, 117 N. C., 513; Taylor v. Carrow, 156 
N. C., 9 ; Baggett a. Jackson,, 160 N. C., 30; In re Inheritance Tax, 172 
N. C., 174. 

(550) 
MARY M. CURETON v. JOHN GARRISON ET AL. 

Judgmenf--Writ of Execution-Filzldi.ngs of Judge. 

Plaintiff brought an action to recover land against G. alone, and subsequently 
other defendants were made parties, hut no complaint or amendment was 
filed embracing the latter, and the issue, verdict, judgment and execution 
were against G. only. Thereafter, plaintiff, upon affidavit that she had 
recovered judgment for land in possession of the other defendants, applied 
for a writ of execution against them. Counter-aftidavits being filed, the 
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court below found therefrom and from an inspection of the record and 
process that  the wri t  of execution conformed to the judgment and that  
the writ was issued and enrc~xted by direction of the plaintiff's agent: 
Held, that  the findings of fact by the judge are  conclusive, and his refusal 
thereupon to issue another execution was not error. 

THIS was a motion made before the Clerk of the Superior Court of 
POLE to have another execution issued in the action, which was for the 
recovery of land. The motion was refused, and, on appeal to Graves, J., 
the ruling of the clerk was approved, and plaintiff appealed. 

The other facts appear in the opinion of Associate Justice Clark. 

Jones & Tillett for plaintif. 
W.  J .  Montgomery and Justice & Justice for defendants. 

CLARK, J. The plaintiff brought an action against Garrison alone. 
Subsequently, the other two defendants were made parties, but no com- 
plaint or amendment was filed embracing them. The issue, verdict and 
Judgment were against the defendant-& the singular. Writ of posses- 
sion was sued out by plaintiff against Garrison alone and the plaintiff 
put into possession. More than a year afterward the plaintiff filed an 
affidavit that she recovered judgment also for land of which the 
other two defendants were in possession. Affidavits were filed (551) 
by the defendants, the surveyor and the jury, that only the title 
to the tract of which Garrison was in possession was in controversy, We 
put no stress on defendants' contention that the writ of possession was 
fumctus oflcio by having been returned executed, because it was only 
executed as to the land embraced in the execution, and the gist of the 
plaintiff's contention is, that the writ of possession should have been 
broader, so as to embrace the additional land. But his Honor found, 
"upon an inspection of the record, the complaint and answer, and the 
judgment and execution, and the return of the sheriff thereto, that said 
execution conformed to the jud,pnent, and from the affidavits the writ 
of execution was issued and executed by direction of an agent of the 
plaintiff," and refused to issue another execution. His finding of fact 
from the affidavits, there being evidence on the point, is conclusive. 
Burke v. Turner, 85 N. C., 500. Only his inference of law upon such 
fact and on the record is reviewable. Trice v. Turrentine, 35 N. C., 213 ; 
Simpson v. Simpson, 63 N. C., 534. 

Upon such finding of fact and an inspection of the record, we find no 
error. The title to the land now in dispute not having been put in issue 
in the former action, i t  is still open to the plaintiff to bring an action 
therefor, unless otherwise barred. 

No' error. 
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I 
I (552) 

J. M. BRENDLE v. A. J. REESE ET AL. 

Practice-Case on Appeal-Motion t o  Remand-Appeal from an Inter- 
locutory Order-Amendment. 

1. Where there is no case on appeal and the appeilant has been in no laches, 
l 

a motion to remand would be allowed if a .case on appeal were essential. 
2. An appeal does not lie from an interlocutory order before final judgment. I 

I 3. T'he granting or refusing an amendment is a matter of discretion, and no 
I 

appeal lies therefrom. 

MOTION to remand the cause, on the ground that there is no case on 
appeal. 

G. S .  Ferguson, and J. B. Batchelor for appellant. 
N o  counsel con!tra. 

CLARK, J. The appellant moves to remand the cause because there is 
no case on appeal, and the judge (Graves) died before settling the same. 
This would be true, if i t  was an appeal in which a case settled is essen- 
tial, and the appellant has not been guilty of laches. State v. Parks, 107 
N.  C., 821. But the present-case is an appeal from a refusal of leave to 
amend the answer. No case on appeal was necessary, as there were no 
facts dehors the record to be set out. Furthermore, no appeal lay at 
this stage, as it was an interlocutory order, nor indeed at all, as the 
granting or refusal of the amendment was a matter of discretion. 
Henry v .  Cannon, 86 N. C., 24, and numerous other cases cited in Clark's 
Code (2  Ed.), pp. 564, 565. 

Appeal dismissed. 
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(553) 
LINDSEY & BROWN r. FIRST NATIONAL BANK. 

Action for Damages-Ancienlt Light, Obstructiom of-Evidence. 

1. The casement of light and air cannot be acquired, even by prescription, 
under the laws of this State, and hence no action lies (as in England) 
for the obstruction of one's window by a wall erected on the land of an 
adjacent owner. 

2. Where plaintiffs rented the second story of a building for a business that 
required unobstructed light, and subsequently the owner of the adjacent 
lot erected a building and obstructed the windows of the plaintiffs, they 
cannot recover damages therefor, although their lessor owned the adjoin- 
ing strip of land upon which thc wall was erected. 

3. Where, on a trial, the evidence for the plaintiff, in the most favorable view 
of the same, fails to develop a cause of action, the admission of incompe- 
tent testimony by the defendant is immaterial. 

CIVIL ACTION, trikd before Armfield, J., and a jury, a t  December Term, 
1893, of BUNCOMBE. 

The facts appear in  the opinion of Associate Justice Avery. The 
plaintiffs appealed. 

Chades A. Moor+@ for plaktift's. 
31. E. Carter for defendant. 

AVERY, J. The plaintiffs who were the lessees for a term of years of . 
the second story of a certain brick building in the city of Asheville, con- 
tended that the boundary of the lot on which said building was situated 
ran parallel with its southern wall and eighteen inches from it, while the 
defendant, claiming that the line ran with that wall, had erected another 
structure upon the disputed ground SO as to shut off the light from the 
apartments occupied by plaintiffs and render them unfit for further use 
in taking photographs. The murt instructed the jury that i n  no view 
of the evidence were the plaintiffs entitled to recover. The ease- 
ment of light and air cannot be acquired, according to the general (554) 
current and weight of authority, in this conntry, even by prescrip- 
tion (6  A. & E., 152), and, of course, no right to object to the obstruction 
of one's windows by a wall erected on the land of an adjacent owner can 
be said to exist independently of the English doctrine. Whether the 
plaintiffs leased the second-story room for the purpose of taking photo- 
graphs therein, or with some other object in  view, they contracted in 
terms only for the use of the apartnlents occupied by them, and not for 
unobstructed light passing through a certain window or windows in addi- 
tion. They might maintain an action for any trespass upon the premises 
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rented by them. But conceding that their lessors were the owners of the 
eighteen inches of land just outside the wall, which was in dispute, i t  
was not contended that they had entered into any stipulations, so far as 
we can ascertain from the testimony, that the lease of the plaintiffs 
should extend beyond the wall. Consequently, the lessors could have pur- 
chased the land of the coterminous proprietor and have erected a struc- 
ture, one wall of which would have shut out the light from the windows 
of the demised premises, without subjecting themselves to liability on an 
action of trespass brought by their tenants. They could have conveyed 
to another this narrow strip of land and have vested their grantee with 
the same power, their lessee having acquired, in  the absence of special 
stipulations, no right, title or interest in it. Whether the lessors allowed 
the adjacent owner to build a wall upon it under a verbal license, or left 
him unmolested when he built without either license or title, the lessees 
had no remedy against the latter in  any event, and could maintain an  
action against the former only by showing a breach of some special con- 
tract in reference to the lights. So that i t  was not material, in so f a r  
as i t  concerned or affected their rights, whether the defendants were 

building under a par01 license or held the disputed land under 
( 5 5 5 )  a sufficient deed from their lessors. Had the lessors been ad- 

versary parties in  the litigation involving the title, i t  would never- 
theless have been left at their option to determine whether they would 
avail themselves (in one of the modes pointed out by the law) of the 
benefit of the statute of frauds. No right, title or interest in  the locus 
i n  quo having passed by the demise to the plaintiffs, they were i n  no 
sense in privity with their lessors as to it. 

We concur with the judge below in the opinion that in no aspect of 
the testimony did the plaintiffs show any prima facie right to recover 
in  the action. I t  was therefore immaterial, when the plaintiff failed to 
show a cause of action in the most favorable view of the evidence, 
whether the defendant was allowed to bring out incompetent testimony. 
We do not deem it necessary, therefore, t6 notice seriatlim the objections 
and exceptions as to the testimony admitted or refused, unless the testi- 
mony offered would have established the plaintiffs' prima facie right to 
recover, or that admitted would have destroyed such prima facie right. 
The judgment must be 

Affirmed. 

Cited: Burger v. Barringer, 151 N. C., 439, 441. 
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PENNIMAN & CO.  v. B. J. ALEXANDER. 

Ilzstmcctio.1~ to Jury-Harmless Error. 

TVhile the court should not give instructions in the absence of evidence to 
which they are pertinent and that warrants them, it is nevertheless not 
reversible error to do so, when it does not prejudice the party complaining 
of such instructions. 

PETITION to rehear this cause, which is reported in 112 N. C., 778. 
I t  was first before this Court on appeal of defendant, a t  Septem- 

ber Term, 1892 (111 N. C., 427), when a new trial was granted (556) - .  
him. 

The errors set out in  the defendant's petition for a rehearing are as 
follows : 

"1. It was erroneous to construe the instrument sued on solely by what 
appeared upon its face, and to exclude from consideration the surround- 
ing circumstances. 

"2. I t  was error for the court, in putting its construction, to stop 
where i t  did, without advising the jury when, upon the face of the instru- 
ment, or when, upon the face of the instrument interpreted in the light 
of the surrounding circumstances, the money sued for would become due 
from the defendant to the plaintiffs. 

"3. I t  was erroneous for the court to tell the jury that the defendant 
substantially admitted that its construction of the instrument was 
correct." 

Charles A. Moore and J .  B. Batchelor for plaimtiffs. 
James H. Merrimon and Charles A. Webb for petitioner-defendant. 

BURWELL, J. Concerning the first three assignments of error, we I 
deem it sufficient to sag that the matters involved in  them hsve all been 
heretofore considered by us, and the argument of counsel upon the hear- 
ing of this petition has failed to show us that we omitted to give atten- 
tion to the exceptions to his Honor's charge, here again pointed out and 
insisted on. 

The fourth assignment is as follows : 
"4. I t  was error to leave i t  to the jury to pass upon material facts, 

without evidence upon which the jury could find the existence of such 
facts." 

This refers to the following portion of the charge: 
"If the jury find that there was, at  the time of the writing, this 

agreement, outside of the writing, and that Mooney quit the building 
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(557) before he did the work which was to have been done before the 
second payment was to be paid, then the plaintiff cannot recover 

of the defendant in this action. 
"Of course, if there was any fraud or collusion between Mooney and 

Alexander to defraud the plaintiffs, Alexander could not by fraud avoid 
his liability. Or, if Alexander prevented Mooney from going on to 
complete the work, he could not be allowed by his own wrong-doing, by 
his unlawful interference, to prevent Mooney from doing the work, 
relieve himself from liability to pay. 

"But the plaintiffs must show you that there was such fraud and 
collusion, or that Slexander did prevent Mooney from going on with the 
work on his contract with Alexander." 

I t  is to be noted in  this connection that upon the trial, as "the case" 
shows, neither of the parties requested his Honor to give any special 
instructions, or excephed then to the instructions which he gave the jury. 
I t  is evident from the record that the issue of fact between the parties 
was well understood. His  Honor had heard the examination of wit- 
nesses and their cross-examinations and the argument of counsel to jury. 
No doubt i t  had been urged in the argument there, as i t  was here, that 
there were circumstances brought out in the evidence from which the 
jury might infer that the contractor's abandoning the work so soon after 
the defendant's acceptance of the order sued on was to enable the latter 
to escape liability for the payment of that order. I t  is often difficult to 
distinguish between that "very slight evidencev-"a scintilla" (State v. 
White, 89 N.  C., 462 )-which a jury should not be allowed to consider, 
and those facts and circumstances which rise to the dignity of substantial 
evidence of the thing intended to be established. His Honor had not 
only heard the words of the witnesses, but had had opportunity to observe 
their conduct. There was no request from the defendant's counsel to 
take away from the jury the consideration of this matter. Arguments 

had been made to them, and no doubt, as we have said, the 
(558) plaintiffs' counsel, without objection on the part of the defend- 

ant, had urged that there was some foundation for his allegation 
that  the contractor quit the work after the acceptance of the order and 
the delivery of plaintiffs' brick because of a collusive arrangement be- 
tween the defendant and himself. Under these circumstances, his Honor 
seems to have felt it his duty to caution the jury in the defendant's 
behalf, and he said to them the words quoted above. 

I n  Leach v. Linde, 108 N. C., 547, i t  is said: "The Court should not 
give instructions, special or otherwise, in  the absence of evidence to 
which they are pertinent and that warrants them. I t  would be error to 
do so if they prejudiced the adverse party." The rule thus stated is well 
established. It seems to us that, under the circumstances, the instruc- 
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tions thus given by his Honor could not have prejudiced the defendant's 
'cause. We do not say that there are not to be found in  the testimony 
of the witnesses as set out in  the case statements from which the jury 

.might have been left to infer that there was collusion between the de- 
fendant and his contractor. We do not think it necessary now to review 
and analyze the evidence to determine that matter. The counsel of the 
plaintiffs called our attention to many facts there set out which, as they 
insisted, supported their theory in this particular, and their argument 
upon this part of the cause confirmed us in the opinion that his Honor 
said nothing to the jury of which, under all the circumstances, the de- 
fendant can justly complain. 

Petition dismissed. 

Cited: Evans v. Freeman, 142 N. C., 6 5 ;  Basnight v. Jobbhg Co., 
148 N. C., 357. 

J. E. HUNT v. GEORGE W. VANDERBILT ET AL. 
(559) 

Action for Damages-Pleading-Variance Between AZTegatiom and 
Proof--Nonsuit. 

1. Where, after the testimony of plaintiff was introduced on the trial of an 
action, the trial judge intimated that the plaintiff could not recover, and 
there was no motion to amend, it will be assumed on appeal that the 
intimation was made with reference to the cause of action stated in the 
complaint. 

2. In an action against V. for damages for an injury resulting from the 
wrongful act of B., the complaint alleged that the act was committed 
"under the superintendence, control, management and direction of the 
defendant" : Held, that the allegation clearly imports that the defendant 
was sued for the conduct of B. as the defendant's servant, and not other- 
wise. 

3. When, in such case, the testimony disclosed that B. was not the servant 
of the defendant, but an independent contractor, the cause of action set 
forth in the complaint was not sustained, and, as the plaintiff did not ask 
to be allowed to amend, the intimation of the trial judge that the plaintiff 
could not recover was correct. 

ACTION to recover damages for personal injuries, tried before 
McIver, J., a t  Spring Term, 1894, of BUNCOMBE. 

The complaint alleged, in substance, that the defendants being the 
owners of a lot of land in  Asheville, employed one E. H. Britt  to exca- 
vate i t  (preparatory to building a house thereon) under the superin- 
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tendence, control, management and direction of the defendants; that said 
Britt, "under the supervision, control and direction of the defendants," 
began, by the use of gunpowder, dynamite, etc., to blast out rocks, and 
created and continued a public nuisance until 28 May, 1892, when the 
plaintiff, while standing in the doorway of the Swannanoa Hotel, was 
injured by a rock which was thrown against him by the negligence of 

the said Britt, acting "under the supervision, direction, manage- 
(560) ment and control of the defendants"; that Britt was an unfit, 

incompetent, unskilled, negligent and inexperienced person. 
Defendants in  their answer denied so much of the complaint as alleged 

that the work of excavation was done under their supervision, direction 
or control, or that they ,were responsible for the manner in  which the 
work was performed, or for the agents employed by Britt  in doing the 
work. They denied that Britt was either the agent or servant of the 
defendants, or either of them, and alleged that he was an independent 
contractor, doing the work as a job and as a whole for a definite fixed 
sum. They set out i n  the answer a copy of the advertisement for  bids, 
the bid of E. H. Bri t t  & Co., offering to do the work for ('$645 lump 
job," and the letter signed by the defendant McNamee, accepting the 
bid, as follows: 

BILTMORE, N. C., 30 April, 1892. 
MR. ELIHU H. BRITT, 

Asheville, N .  0. 
DEAR SIR:-Your offer to excavate for $645 lot at  southeast corner of 

Eagle and Market streets, in  accordance with the plans of the building, 
which you have seen, which shows an excavation generally of about nine 
feet in depth the whole length of the lot, and fifty feet wide, is accepted 
upon the following conditions : 

"First. The work is to be fully completed by 21 May, 1892, under 
penalty of $5 for each day's delay after that date. 

"Second. The excavation is to be done absolutely in accordance with 
the drawings, and your bid includes the digging of a trench around the 
exterior line of the excavation, as shown on the plans, of the depth 
required by the architect. 

"Third. The work is to be neatly done to the full satisfaction of the 
architect, Mr. R. S. Smith, and is to be paid for only upon his certificate 

that the work has been properly completed. 
(561) "Fourth. The lines of the excavation and all the trenches are 

to be given by our engineer, probably Mr. Olney." 
Please let me know if the terms of this letter are agreed to. I f  they 

are, you may begin work Monday morning. 
Yours truly, CHARLES MCNAMEE. 

384 



N. C.] SEPTEMBER TERM, 1894 

To this letter a reply was received by defendant McNamee, from 
Britt  & Co., asking to be allowed until the 25th of May in  which to com- 
plete the job, which was granted. 

There was evidence introduced on the part of the plaintiff tending 
to show: 

1. That plaintiff had his leg broken while standing on South Main 
Street in front of and partly within the entrance to the Swannanoa 
Hotel, on South Main Street in  Asheville, on 28 May, 1892, by a stone 
thrown from a blast set off on the premises described by E. H. Britt's 
foreman, one Thomas. 

2. That said blasting had been going on on the premises described i n  
the complaint some ten or fifteen days prior to the blast which, on 28 
May, 1892, threw the stone that broke the plaintiff's leg, by which blast- 
ing stones had been thrown out upon houses near said premises, and out 
upon South Main, Eagle and Market streets, and other streets thereto, 
and over the neighborhood around said premises. 

3. There was also evidence tending to show that the plaintiff was 
injured by a stone thrown from said blast on 28 May, 1892, and that he 
had sustained damages by reason thereof for loss of time, pain, expenses 
incurred by him in the way of medical bills, etc. 

There was also evidence tending to show that Brit t  had the reputation 
of doing cheap and careless work as a blaster. The plaintiff also intro- 
duced, without qualification, the answer of the defendants and the letters 
constituting the contract between Britt  and the defendants, and 
rested. The defendants introduced no evidence. 

The court then intimated that, upon the whole evidence, the 
(562) 

plaintiff could not recover, and that he should so instruct the jury, 
whereupon the plaintiff submitted to a nonsuit and appealed. 

Charles A. Moore for plaintif.  
M .  E. Carter and J .  H.  Merri.mon for defendants. 

SHEPHERD, C. J. We have given this case a very careful consideration, 
but i n  view of the variance between the allegations and the proof, which 
i n  itself affords a sufficient ground for the intimation of his Honor, we 
have concluded to refrain from the discussion of the interesting ques- 
tions so elaborately argued by counsel, and which go to the merits of 
the controversy, when they shall be properly presented to the court. 
Although we are prepared to pass upon these questions, yet as the case 
is of a peculiar character, and another action may be brought in which 
the testimony may present new and varying phases of fact, we have con- 
cluded that the course indicated is the safer one to pursue in  the disposi- 
tion of this appeal. After the testimony of the plaintiff was introduced, 
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the court intimated that the plaintiff could not recover. As there was no 
motion to amend, we must, of course, assume that the intimation was 
made with reference to the cause of action stated in  the complaint, and if 
we turn to that pleading i t  will be seen that i t  is repeatedly alleged that 
the act of Britt, for which the defendant is sued, was committed "under 
the superintendence, control, management and direction of the defend- 
ant." This lanapage is so used that i t  distinctly qualifies and controls any 
matter alleged in the nature of inducement or explanation, which some- 
times, under the very liberal construction of code pleading, is held 

sufficient to avoid a variance, and i t  clearly imports that the de- 
(563) fendant is sued for the conduct of Britt, as the defendant's 

servant, and not otherwise. The testimony discloses that Brit t  
was not the servant of the defendant, but an independent contractor, and 
as the principles of law upon which the defendant may be liable for the 
conduct of Brit t  in these distinct capacities are, i n  some very essential 
particulars, widely different, and really constitute different causes of 
action, we have but little hesitation in deciding that  the evidence fails to 
sustain the cause of action set forth in the complaint. Abernathy v. 
Xeagle, 98 N.  C., 5 5 3 ;  Pendleton a. Dalton, 96 N.  C., 507; Willis v. 
Branch, 94 N. C., 142; Browning v: Berry, 107 N. C., 231; Brittai.n v. 
Daniel, 94 N.  C., 781. Doubtless his Honor would have allowed an  
amendment, but as the plaintiff did not ask for it, and was content to 
rest his case upon the present complaint, we think the intimation that the 
plaintiff could not recover was correct, and that the judgment should, 
therefore, be 

Affirmed. 

Cited: Tal1e:y v. Granite Quarries Co., 174 N. C., 447 

J. B. CONLY v. E. G. COFFIN. 

Action to Rescind Confract-False Represenkatiorts of ValueEvidelzce .  

1. A false representation as to the value of land, when it is not peculiarly 
within the knowledge of the vendor alone, and nothing is done to prevent 
investigation and there is no relation of trust and confidence between the 
parties that may tend to prevent such investigation, will not entitle the 
purchaser to relief through a rescission of the contract. 

2. While it is error to exclude evidence of facts material to the issues sub- 
mitted in thc trial of an action, yet such error is harmless when the 
excluded evidence could not, if admitted, change the result. 
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ACTION, brought against the defendant by plaintiff for the (564) 
rescission of contract and cancellation of deeds for land, upon the 
ground of a false representation as to the value of land sold by defendant 
to plaintiff, tried before Armfield, J., at Fall Term, 1893, of SWAIN. 

Upon an  intimation by his Honor that, in  no aspect of the case could 
the plaintiff recover, he took a nonsuit and appealed. The facts neces- 
sary to an understanding of the opinion appear therein. 

W. W.  Jones for plainti@. 
F r y  & Newby for defendant. 

BURWELL, J. I t  is alleged in the complaint that J. B. Cody  was 
induced by the false and fraudulent representations of the defendant to 
execute to him a deed for certain valuable property in this State, and to 
accept in  exchange therefor from the defendant certain real estate i n  the 
State of Kansas. H e  brought this action to have the whole contract 
rescinded, and he having died, his heirs and personal representatives 
prosecute this suit. 

Since his Honor held that, in  no aspect of the case could the plaintiff 
recover, we must consider the evidence in  the light most favorable to 
them. The false representations consisted in the allegation that. the 
Kansas property was worth '(not less than $12,000." The evidence tended 
to show that this statement was false-grossly so-and that the defendant 
made i t  to cheat and defraud the said Conly, who says in  his complaint 
that he "relied entirely upon the representations of the defendant." 

Let us assume, first, that he entered into this contract solely because 
of this alleged false and fraudulent representation of the defendant. 

"A mere false assertion of value when no warranty is intended is no 
ground of relief to a purchaser, because the assertion is  a matter 

' of opinion which does not imply knowledge, and in which men (565) 
may differ." 2 Kent Com., 486. ('The vendor of property may 
indeed know that the property is not worth what he says i t  is worth, 
but the very fact that the representation is made by the owner is enough 
to put any person of average intelligence on his guard." 1 Story Eq., 
p. 207, note. "Simplex commendatio non obligatio is a maxim of sales, 
not only in the Roman law, but in the common law. . . . The rea- 
son why the law treats such statements as idle, so far  as i t  does so treat 
them, is that they are only 'trade talk,' and ought not to be accepted as 
trustworthy. As owner) he will naturally set a high value upon his own, 
and, if he is about to sell it, everybody knows that the temptation to 
make the most out of i t  is characteristic of human nature. The law will 
not help the purchaser who accepts the exaggerated or false statements 
of value made by the vendor or his agent." Bigelow Frauds, 491. 
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I n  Saunders z. Hatterman, 24 N. C., 32, i t  was decided that "where 
at  the time of the sale of land a false and fraudulent affirmation of its 
value was made, yet an action on the case for deceit will not lie, as the 
vendee might by reasonable diligence have informed himself of its true 
value." And in Betzar v. Wilsoni, 26 N. C., 501, Rufin, C. J., says: "The 
law does not give an action against the vendor for his false affirmation 
as to the value of the thing sold." 

"A misrepresentation, to be material, should be in  respect of an ascer- 
tainable fact as distinguished from a mere matter of opinion. A repre- 
sentation which merely amounts to a statement of opinion . . . goes 
for nothing, though it may not be true, for a man is not justified in  
placing reliance on it." Kerr Fraud and Mistake, 83. This author says 
that "a man who relies on such affirmation, made by a person whose 
interests might so readily prompt him to invest the property with 

exaggerated value, does so a t  his peril, and must take the conse- 
(566) quences of his own imprudence." 

There was no evidence tending to show that the value of this 
property was a matter peculiarly within the knowledge of the defendant; 
that i t  was not known to other persons to whom the purchaser might 
have applied for information; that the defendant did anything to pre- 
vent investigation on his part, or that there was any relation of trust 
and confidence between them that might have that effect. . 

Hence, the principles announced by the learned authors quoted above, 
and established by the former decisions of this Court, have application 
here, and the vendee having seen fit to purchase the property at the price 
set upon i t  by the vendor, and in  entire reliance upon his statements as to 
its value, cannot get relief by the rescission of the bad bargain he so 
negligently made. 

It appears from the evidence that J. B. Conly, of his own accord, or at 
the suggestion of the defendant, before the consummation of the trade, 
inquired by telegraph of the mayor of the town in  Kansas where the 
property was situated, concerning its value, and this inquiry (the mayor 
being abdent) came into the hands of one Baker who was the resident 
agent of the defendant and had charge of the property for him, and was 
answered by said agent in the name of the mayor. 

There was no evidence, as i t  seems to us, that this representation of 
the value of the property was within the scope of Baker's agency, or 
that i t  was made at the suggestion of the defendant, or with his knowl- 
edge or consent. There was no evidence that he knew of the existence of 
the telegram until informed of i t  by Conly after the whole trade was 
consummated. 

I t  seems to us, moreover, that this telegram purporting to come from 
the mayor was of such a nature as should have put him on his guard. 
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The defendant, he says, had represented to him that the Kansas property 
which he offered to exchange for his North Carolina property was worth 
twelve thousand dollars. H e  made inquiry of a disinterested per- 
son, as he supposed, and was told in  effect that the defendant had (567) 
misrepresented the value of his property; that i t  was not worth 
twelve thousand dollars in  the opinion of the sender of the telegram, but 
only eight or ten thousand dollars. I f ,  after he received this informa- 
tion, he still chose to rely on what the defendant had told him, he ought 
not now to ask that a contract, so negligently entered into by him, should 
be rescinded, for i t  appears that he consummated the contract after he 
was informed that the defendant's statement as to the value of his prop- 
erty was false. 

His  Honor, therefore, did not err when he refused to submit the issues 
tendered by the plaintiff, and when he intimated that there was no evi- 
dence to support the affirmative of the issues that were submitted. 

We thing there was error in  the exclusion of the evidence offered by 
the plaintiff to show that the defendant had told Conly that the property 
was worth twelve thousand dollars, and that the statement when made 
was known to be false, for those facts might have been material upon the 
issues submitted. But the error became harmless when, as appears here, 
the excluded evidence could not, if i t  had been admitted, have changed 
the result. There would still have been no sufficient evidence to go to the 
jury to establish the affirmative of the issues, the burden of which was 
upon the plaintiff. 

Affirmed. 

Cited: Cash Regide~ v. Townsend, 137 N. C., 658; Liles v. Lumber 
Co., 142 N. C., 38. 

MARY E. A. FERGUSON v. SAMUEL WRIGHT m AL. 
(568) 

Practice-Motion by Pe~sons not Parties to the Action to Stay Writ 
of Possession. 

1. I t  is the duty of one who recovers judgment for possession of land to point 
out a t  his peril the land which he has recovered. 

2. When a plaintiff in an action to recover land, was adjudged to be the owner 
and entitled to be let into possession of an undivided one-eighth interest. 
in the lands described in the complaint as part of "Tracts Nos. 33 and 41" 
(and otherwise described), and defendants made no objection to the 
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description contained in the complaint, a writ of execution will not be 
suspended upon the petition of others, not parties to the action, who are 
in possession of parts of "Tracts Nos. 33 and 41," and who allege that they 
fear that plaintiff will, under the writ, be placed in possession of the land 
occupied by them. 

3. In'such case, should it clearly appear that plaintiff had recovered posses- 
sion of a tract of land when it, or a part of it, was in actual possession 
of a person not a party to the action, claiming adversely to defendants as 
well as plaintiff, the court would have the power to suspend the issuance 
of the writ until in an action the plaintiff should be adjudged entitled to 
the possession as against such party also. 

THIS was a motion by Iowa George and others for an order to stay a 
writ of possession, upon petition and affidavit, made after the judgment 
of the Supreme Court in the original action reported in 113 N. C., 537. 

The motion was refused, and petitioners appealed. The salient facts 
appear in  the opinion of Associate Justice Clark. 

F. I. Osborne for  plainti f .  
J .  W. Cooper for defewdants. 

CLARK, J. I t  is the duty of the plaintiff who recovers judgment for 
possession to point out at  his peril the land which he has recovered. 

Johmom v. Neoikl, 65 N. C., 677; Davis v. Higgims, 87 N. C., 298. 
(569) The defendants in  this action have not objected to the description 

of the land as set out i n  the complaint, which, i n  fact, would 
seem really sufficient, to wit: "Lying on the waters of Peachtree Creek, 
in Cherokee County, and more particularly described as follows : Par t  of 
No. 39, district No. 1 ; part of tract No. 41, in  district No. 1, and part  of 
tract No. 33, in district No. 1, being the lands on which the defendants 
now live, adjoining the lands of the old Ammons place, the Jesse White 
old place, the Leatherwood old place, thc Reddix old place, and the 
Widow place, and others, containing about 700 acres, more or less." The 
plaintiff recovered verdict and judgment to be let into possession with the 
defendants, as tenants in common, of one undivided eighth of the lands 
described as above in  the complaint. It does not appear that the peti- 
tioners, who are not parties to the action and jud,gnent therein, are in 
possession of any of said land. They merely aver that they are owners, 
and are now, and have been for more, than twenty-one years, in actual 
adverse possession of parts of tracts Nos. 41 and 33, and fear that plain- 
tiff may be put in  possession of their part. As the plaintiff, by virtue 
of his judgment and writ of possession, has a right to be put  into posses- 
sion only of his undivided interest in  such parts of said tracts Nos. 41 

'and 33 as he names and further describes as being in possession of the 
defendants, the fear is hardly well founded that he will go outside and 
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take possession of l a n d  i n  possession of t h e  petitioners. I f  h e  did, it 
would be b y  v i r tue  of said w r i t  of possession, a n d  the  petitioners would 
t h e n  have  the i r  remedy. T h e y  have n o  r i g h t  t o  s tay  t h e  issuance o r  
execution of t h e  plaintiff's wr i t  of possession f o r  the  lands described i n  
t h e  complaint a s  being i n  possession of defendants. 

I f  it clearly appeared t h a t  plaintiff h a d  recovered judgment  f o r  posses- 
si$n of a t rac t  of l a n d  when  it ,  o r  a p a r t  of it, was  i n  actual  possession 
of a ,person not m a d e  a p a r t y  to  t h e  action, bu t  who claimed to 
hold adversely t o  t h e  defendants, a s  well a s  t h e  plaintiff, t h e n  t h e  (570) 
court  would have power t o  suspend the  issuance of the  w r i t  until ,  
i n  a n  action, possession is recovered against such p a r t y  also. Judge v. 
Houston, 34 N. C., 108. T h i s  i s  still so under  t h e  present Code. Spsrin~gs 
v. Schenck, 99 N. C., 551, 556. B u t  th i s  i s  not  t h e  case here. 

N o  error. 

JOHN B. WHITESIDES ET AL. v. C. S. COOPER m! AL. 

Construction of Will-Contingent Remainder-Contingency with Double 
Aspect-Parbition- Warranty. 

1. A testator, after a limitation to his wife for life, provides a s  follows: "At 
the death of my said wife, the said plantation, with all i ts  rights and 
interests, I bequeath and devise to our seven sons (naming them), o r  
such of them as may be l iving a t  their mother's death, and to their heirs, 
share and share alike; and if any one or more of our said sons should be 
dead, leaving lawful issue, said issue shall take the deceased father's 
share in each and every such case": Held, that  the limitation to each 
of the sons was a contingent remainder upon a contingency with a double 
aspect, vesting on the mother's death in case of his survival, but in case 
of his death before his mother, never vesting in him, but by substitution 
vesting in his issue, who take nothing from their father, but directly from 
the devisor a s  purchasers. 

2: Where, in such case, one of the contingent remaindermen conveys his 
interest in the land, with general covenant of warranty, and dies before . 
his mother, those in  whom the estate afterwards vests a re  not bound by 
the warranty, even though they would have been his heirs, for they take 
by purchase and not by descent. 

3. Persons to whom a remainder is  limited, subject to the death of their father 
before the life, tenant, are  not bound by proceedings for partition to which 
the life tenant and the other remaindermen, but not their father, were 
parties; for, the limitations being purely legal and not in  trust, such 
persons could not be deemed to be represented by others of the same class 
or by the life tenant. (Irvin v. Clark, 98 N. C., 437, and Overmalz v. Tate, 
114 N. C., 571, cited and distinguished). 
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4. Contingent remaindermen, not represented either by guardian or attorney 
and not named in the process, pleadings or decree, are not boued by pro- 
ceedings for partition instituted by the other remaindermen and life 
tenant. 

5. Where the rights of a contingent remainderman accrue at the death of the 
life tenant, the statute begins to run only from that event. 

(571) ACTION by the plaintiffs to be let into possession as tenants i n  
common with defendants of one-sixth undivided interest in  land, 

heard before Armfield, J., at December Term, 1893, of BUNCOMBE. The 
land was devised by John B. Whitesides in  the manner set out in  the 
item quoted in  the opinion of Chief Justice Shepherd. The plaintiffs 
are the children of Simpson Jarrett  Whitesides, a son of the testator, 
who, supposing himself to own a vested interest in the land, conveyed 
the same to one Kimberly, who, joining with the life tenant and other 
sons of the testator, had the land sold in  1870 for partition, a t  which the 
defendant, or those under whom he claims, bought. Simpson Jarrett  
Whitesides was not a party to the proceedings, and died prior to the 
death .of the life tenant, which latter event occurred in 1887. 

The plaintiff contended that, under the will of John B. Whitesides, 
only such of the seven sons named in  said will as should be living a t  the 
death of their mother, Catherine M. Whitesides, could take under said 
will, or in case one or more should be dead at the time of her death, 
leaving lawful issue, then such issue were entitled to take the deceased 
father's intended share; and inasmuch as Simpson Jarrett  Whitesides, 
one of the seven sons named in  the said will, and the father of the plain- 
tiffs, had died previous to the death of his mother, the said Catherine 
M. Whitesides, he, the said Simpson Jarrett  Whitesides, took no estate 

under the will, and the share intended for him under said will 
(572) went to the plaintiffs upon the death of the said Catherine M. 

Whitesides. 
The defendants contended that the proper construction of said will 

conferred an absolute fee simple estate on the said Simpson Jarrett  
Whitesides to the extent of one-sixth interest, although he did not sur- 
vive his mother, and that his conveyance of his share in  said lands to 
John Kimberly in  1867, in connection with the subsequent proceedings 
in the Superior Court, the said John Kimberly, as purchaser, standing 
in  his shoes, disposed of the entire one-sixth interest in said lands 
intended to be devised to him in said will, and left nothing that his sons, 
the plaintiffs, could take a t  the death of the said Catherine M. White- 
sides; that i n  any view of the case the plaintiffs were bound by the 
warranty in their father's deed aforesaid, and could not recover their 
alleged share or interest in  the face of said warranty. 
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The defendant further insisted that whatever might be the construc- 
tion of said will, or the effect of the said deed, and the proceedings afore- 
said, his long, uninterrupted adverse possession of the said land, as stated 
i n  his answer, barred any recovery of any interest therein on the part 
of the plaintiffs. 

It was agreed that the court should pass upon the several questions 
thus presented. His  Honor being of opinion with the plaintiffs, adjudged 
that they were the owners of and entitled to  be let into the possession of 
an  undivided sixth interest in  the land, and defendants appealed. 

M. E. Carter for plaintiffs. 
F. A. Xondley add W.  R. Whitson for defendants. 

SHEPHERD, C. J. The numerous authorities cited in the elaborate 
brief of the defendant's counsel fail to convince us that we are 
warranted in so fa r  departing from the plain and natural import (573)  
of the language used in the limitation before us as to hold that 
the seven sons named i n  the will of their father took a vested remainder 
in  the land therein devised. Fully appreciating, as we do, the .public 
policy which induces the courts to favor the early vesting of estates, we 
are nevertheless of the opinion that i t  would be doing violence to the 
most liberal rules of construction were we to say that it was the intention 
of the devisor that the estates limited to his said sons should vest before 
the death of his widow, the life tenant. On the contrary, i t  was his 
evident purpose that the entire remainder in  fee should be disposed of 
absolutely a t  a definite time, and that he did not intend that the re- 
mainder, as to any part of the property, should become vested while the 
remainder in the residue was dependent upon a contingency. 

After a limitation to the wife for life, the will proceeds as follows: 
"At the death of my said wife, the said plantation, with all its rights and 
interests, I bequeath and devise to our seven sons, namely, Henry Clay, 
James Hardy, Charles Lincoln, Frank Patton, Simpson Jarrett, William 
Ratliff and John Bowman, or such of them as may be 2ivkg at their 
mother's death, and to their heirs share and share alike; and if any one 
or more of our said sons should be dead, leaving lawful issue, said issue 
shall take the deceased father's share in each and every such case." 

The words we have italicised very clearly do not divest, by way of 
condition or otherwise, any estate previously limited, but are manifestly 
used as a part of the description of the persons who are to take; and 
these persons are plainly such only of the sons as may survive the life 
tenant. I n  other words, the limitation, with a very slight transposition 
of the words, reads, "To such of my sons, Henry Clay, James Hardy, 
etc., as may be living at  their mother's death, and to their heirs.'' If 
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the language indicating survivorship were at all doubtful, the 
(574) construction we have adopted would be well sustained by the fact 

that the words of inheritance do not immediately follow the 
names of the seven sons, but they follow the qualifying language, "such 
of them as may be living at their mother's death." 

Under the construction we have put upon the will, there can be no 
question that the limitations to the sons were contingent remainders, the 
contingency being that they should survive their mother, and failing in 
this, as to any one or more of them, the remainder to vest in his or their 
issue, as purchasers. This, as we have said in Watson v. Smith, 110 
N. C., 6, is a limitation of several concurrent fees by way of substitutes 
or alternatives, one for the other, "the latter to take effect in case the 
prior one should fail to vest in, interest, and is known as a remainder on 
A 

a contingency with a double aspect." If one of the sons die before the 
mother, his remainder is at  an end, .and can never vest, and another 
remainder to the issue is substituted, who take nothing from their father, 
but directly from the devisor. 

That the limitation, under the construction we have adopted, is a 
contingent remainder is apparent from the decisions of this Court, and 
these decisions, it is believed, are in harmony with the principles of the 
common law as enunciated by the most approved authorities in other 
jurisdictions. I n  Starnes v. I3il1, 112 N. C., 1, and Clark v. Cox, ante, 
93, we quoted with approval the language of Mr. Gray in his excellent 
work on Perpetuities, "that the true test in limitations of this character 
is that if the conditional element is incorporated into the description of 
the gift to the remainderman (as it is in the case under consideration), 
then the remainder is contingent, but if after the words giving a vested 
interest a clause is added divesting it, the remainder is vested. Thus, 
on a devise to A for life, remainder to his children, but if any child die 
in the lifetime of A his share to go to those who survive, the share of 

each child is said to be vcstcd, subject to be divested by its death. 
(575) But on a devise (as in the present case) to A for life, remainder 

to such of his children as survive him, the remainder is con- 
tingent." 

I n  Watson v. Watson, 56 N. C., 400, the devise was to A for life, and 
at his death to such of his children as might then be living, and the issue 
of such as might have died leaving issue. I t  was held that A was tenant 
for life "with a contingent remainder in fee to his children who may be 
living at his death, and to the issue of such children as may have died in 
his lifetime, leaving children." See also, Watson v. Smith, 110 N.  C., 6. 

I n  Williams v. Hassel, 74 N.  C., 434, the Court said: "Inasmuch as 
the lands are devised to the first takers for life only, with remainders to 
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such of their children as should be living at  their death, it cannot be 
ascertained now1 who are to take the remainder." 

I n  Y o u w g  v. Y o u n g ,  97 N.  C., 132, the Court said: "The conbingent 
remainders limited on the termination of the life estate are to such of 
her children as are then living, and to the then living issue of such as 
have died leaving issue, so i t  is impossible to tell who will be entitled 
when the life tenant dies." 

I n  Miller,  ex  parte, 90 N.  C., 625, there was a devise of land to A for  
life, with remainder tc such children as she may leave her surviving, and 
i t  was held that the children took contingent remainders. 

Without resorting to the text-books, these authorities abundantly show 
that the element of survivorship in our case fully characterizes the  
limitation as a contingent remainder. 

I n  view of the construction we have placed upon the language of the 
will, and of the decisions of our own Court, we do not deem i t  necessary 
to review the many English and other cases cited by counsel. None of 
them are directly in  point, and even if they were, we would not be 
inclined to depart from our own decisions, which, as we have already 
remarked, are, in our opinion, well supported by principle as 
well as authority. I f  the will should read as we have construed (576) 
i t  (and of this we think there can be but little doubt), i t  is clear 
that these remainders are contingent. The case most strongly pressed 
upon us in  the argument is Ex pwrte Dodd,  62  N. C., 97. The decision 
turned upon the construction placed upon the language of the will, under 
which i t  seems that the limitation was general, that is, to all of the 
children of the life tenant, or the issue of such children. The element 
of survivorship as a condition to the vesting of the remainder was con- 
sidered as absent, and i t  was held that the remainder was vested as to 
the children living, subject, of course, to open and let in  after-born 
children, or the issue of such as should die before the life tenant. That 
this is the ratio decid'endi of the case is apparent from the opinion of 
the Court in  I r v in ,  v .  Clark,  98 N .  C., 437. The limitation there was to 
"Margaret Irvin and her husband during their natural lives, and to 
descend to the children of the said Margaret equally." This was treated 
as a vested remainder, but the Court was careful to say that, "if the 

i - devise had been to those children Zivkg a t  the  death of the mother, there 
would have been a contingerlt and not a vested interest in either, for 
until that event occurred i t  could not be known who would take, and i n  
such case the contingent interest could not be sold by a court of Equity. 
But  when the gift is general, not  being confined t o  mrv ivors ,  when to 
take effect, i t  is otherwise, and, by representation, those who may after- 
wards come into being are concluded by the action of the Court upon 
those whose interests are vested, but whose possession is in the future. 

395 



I N  THE SUPREME COURT [I15 

The distinction is pointed out by Battle, J., in delivering the opinion in  
Ex parte Dodd." 

As we have seen; the remainders to the sons being limited only to such 
of them as survived their mother, and Simpson Jarrett  Whitesides, one 
of the said sons, having died in  1874, before the death of the life tenant 

in  1887, it must follow that his children, the plaintiffs, acquired 
(577) the interest in controversy as purchasers, and the only question 

which remains to be determined is, whether they are precluded 
from asserting their title by the conveyance of their father, and the pro- 
ceedings for partition under which the land was sold and purchased by 
one Davis, under whom the defendant claims. 

2. I f  the view we have taken of this limitation is correct, i t  is hardly 
necessary to cite authority i n  support of his Honor's ruling that the 
plaintiffs are not rebutted by the conveyance and warranty of their 
father in  1867. The case of Flynn. v. Wi lEam,  23 N. C., 509, is not in 
point. I t  was there held that where one having an estate of inheritance 
i n  possession, sells the same with general warranty, his heirs are bound, 
whether the warranty be lineal or collateral, and whether they have 
assets or not. I n  the present case, no estate whatever vested i n  the 
ancestor, and his children, who take as purchasers under the will, are, 
therefore, not bound by his warranty. Even had a life estate vested in  
him, his warranty would likewise have been ineffectual by way of 
rebutter. The Code, see. 1334; SFtarnes v. Hill, supra. 

3. Were the plaintiffs bound by the sale for partition? I t  appears 
that in  1870 John Kimberly (who had purchased the interest of Simpson 
Jarrett  Whitesides), together with the life tenant (Catherine) and the 
other contingent remaindermen, united i n  a petition for the sale of the 
land for partition. Under a decree rendered in this proceeding the land 
was sold and T. K, Davis became the purchaser. The defendant claims 
under the said Davis, and denies the claim of the plaintiffs that they are 
tenants in  common with him to the extent of one-sixth interest in  the 
said land. The life tenant (Catherine) having died in 1887, the plain- 
tiffs' contention must be sustained, unless they are bound by the decree 
of sale. Neither these plaintiffs (if indeed they were in  existence at that 

t i p e )  nor their father were parties to the proceeding; but it is 
(578) insisted that they were represented by others of the same 

class, or at  least by the life tenant. I t  is plain that the other 
parties could not represent these plaintiffs as a part of the same class, 
and upon this point i t  is only necessary to refer to Irvin, v. Clarlc, supya, 
and the authorities therein cited. Equally untenable is the position that 
these contingent remaindermen were represented by the life tenant. This 
would be a very radical departure from well-settled principles, and has 
received no countenance from this Court. I n  Overman v. Tate, 114 
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N. C., 571, we quoted, with approval, the language of Lord Iiardwicke 
in Hopkins v .  Hopkins, 1 Atk., 590, that "if there were so many con- 
tingent limitations of a trust, it is an established rule that it is sufficient 
to bring the trustees before the Court, together with him in whom the 
first remainder of inhe14ance is vlested, and all that may come after will 
be bound by the decree, though not in esse, unless there be fraud and 
collusion between the trustees and the first person in whom the remainder 
of inheritance is vested." I n  referring to the application of this prin- 
ciple in one or two jurisdictions where the first remainder was only for 
life, we stated that we were not prepared to adopt such a view, and 
a fortiori would i t  be rejected in a case like the present, where the limita- 
tions are not in trust, but purely legal. Under the peculiar circumstances 
of the case referred to, we applied the principle declared by Lord Hard- 
wicke, the fact that the limitations were in trust not having been adverted 
to in a previous ruling. The decision was not based upon the idea that 
the child of Annie was of the same dass as the issue of Caswell, but this 
was mentioned as a circumstance tending to show that but little preju- 
dice would probably result by the application of the principle above 
stated, under the particular limitations then before us. 

4. Neither is there any force in the contention that our case falls 
within the principle of England vl. Gamer, 90 N.  C., 197, and other 
decisions in which the Court has gone very far in sustaining 
judicial sales. I t  is not pretended that these plaintiffs, even if (579) 
in w e ,  were represented by guardian or any one claiming to be 
their attorney. Indeed, they are not mcntioned as parties in any stage 
of the proceedings, nor is there anything in the decree which purports 
to bind their contingent interests. 

u 

5. As to the statute of limitations, it is only necessary to say that it 
did not begin to run against these plaintiffs until the death of the life 
tenant in 1887. Their rights accrued only upon that event, and i t  is 
therefore clear that thev are not barred. 

After a careful consideration of the elaborate brief of counsel. we have 
been unable to discover any error in the rulings of his Honor. 

Affirmed. 

Cited: Hodges v. Lipscomh, 128 N. C., 63; Springs v. Scott, 132 
N. C., 553; Bowen v. Hackney, 136 N. C., 190, 192; Latham v. Lumber 
Co., 139 N. C., 11; Freeman a. Freeman, 141 N. C., 101; Vinsoa v. 
Wise, 159 N. C., 658; Jones v. Whichard, 163 N. C., 244; Bullock v. 
Oil Co., 165 N.  C., 65; Lee v. Oates, 171 N. C., 727; Xprings v. Hopkins, 
ib., 492 ; J m e s  v. Hooker, 172 N. C., 782; University v. Marlcham, 174 
N. C., 343 ; Rirlcman v. Smith,  ib., 605 ; Williams v. Biggs, 176 N.  C., 
49, 50; Thompson3 v. Humphrey, 179 N. C., 52, 53, 55, 58; Malloy v. 
Acheson,, ib., 95. 397 
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GWALTNEY D. TIMBER Co. 

JESSE A. GWALTNEY v. SCOTTISH CAROLINA TIMBER COMPANY. 

A ction for Dammap-Injury to Fish Trap-Ploatable Xt~eam, What is 
Not-Neglige7~ce-Evidence. 

1. A stream which is only capable of floating logs in occasional freshets is 
mot in law a floatable stream, while, if the freshet should arise from 
natural raiufall for a sufiicient period to make a stream useful to the 
public, it would be considered floatable; yet a temporary rise, passing 
quickly away, is not sufiicient. even if the freshet should continue for two 
or three days and bc reasonably cxpected every year. 

2. In an action for damage to a dam and fish-trap caused by floating logs in a 
' 

stream not "floatable," the plaintiff need not show that the defendant was 
negligent in handling the logs. 

3. When no specific instruction was asked for on the trial of an action, an 
exception that the instruction given was loo general will not be con- 
sidered on appeal. 

4. In an action for damages to a dam and fish-trap by floating logs on a non- 
floatable stream, evidence of the value of the ,annual output of the fishery 
is competent to show the amount of the damage done. 

5. An action will lie for trespass and injury to property in favor of one who, 
while not the owner, is in possession, and the damages will be estimated 
according to his interest therein. 

6. I t  is not improper for counsel, in rehearsing the testimony to the jury, to 
use the stenographic notes when they are read as aids to his memory and 
are according to his recollection. 

(580) ACTION for damages alleged to have resulted to the plaintiff's 
dam and fish-trap by floating logs placed in  the French Broad 

River by the defendant, tried at  Spring Term, 1893, of BUNCOMBE, 
before Graves, J. 

The following were the issues : 
"1. Was the plaintiff the owner of the dam and fish-trap at  the time 

of the alleged injury? 
"2. Was plaintiff in  the possession of the dam and fish-trap a t  the 

time of the injury alleged in the complaint? 
"3. At the time of the alleged injury was the French Broad River, at 

the point of the alleged injury, such a stream that business men may 
calculate that, with tolerable regularity as to the seasons, the water will 
rise to and remain at  such height as will enable them to make it profit- 
able to use i t  as a highway for transporting logs to market or mills 
lower down? 

"4. Was the dam and fish-trap destroyed by the conduct of defendant? 
"5. At first the court made the fourth issue as follows: 'Was the dam 
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and fish-trap destroyed by the negligent conduct of defendant?' but in  
charging upon that issue struck out the word 'negligent.' " 

The case is sufficiently stated in the opinion. Verdict and judgment 
for  the plaintiff. Appeal by defendant. 

Thomas A. Jones and F. A. Sondley for plaintif. 
Charles A. Moors and J .  B. Batchelor for defendant. 

MAORAE, J. The complaint and answer are set out in full in (581) 
111 N. C., 547. On the former trial, after the testimony was 
closed, his Ronor, the presiding judge, intimating the opinion that, 
assuming the facts as testified to be true, the plaintiff was not entitled to 
recover, he submitted to a nonsuit and appealed. 

I n  the opinion of this Court delivered by the Chief Justice, i t  was 
held that there was testimony proper to be-submitted to the jury in order 
that they might determine whether the French Broad River, a t  the point 
of the alleged wrong and injury was what is now called a floatable 
stream. I t  was there said: "It is not necessary in order to establish the 
easement in a river to show that i t  is susceptible of use continuously 
during the whole year for the purpose of floatage, but it is sufficient if i t  
appear that business men may calculate that, with tolerable regularity 
as to the seasons, the water will rise to and remain a t  such a height as 
will enable them to make it profitable to use i t  as a highway for trans- 
porting logs to market or mills lower down." There was entire unanimity 
in  this Court as to what constituted such a stream, for N r .  Justice Avery, 
in  a very able dissenting opinion, used the same words, with the addition : 
('When prudent business men may regulate their expenditures with 
reference to the anticipated rise, the stream becomes a factor in con- 
ducting the commerce of the country." The divergence of views was 
then upon the relative rights of the persons floating timber down and the 
riparian proprietors along suoh streams. 

When the case was tried the second time, his Honor submitted to the 
jury an issue framed upon the language above quoted, as follows: "3. 
At the time of the alleged injury was the French Broad River at the 
point of the alleged injury such a stream that business men may calcu- 
late that, with tolerable regularity as to the seasons, the water will rise 
to and remain at  suoh a height as will enable them to make i t  profitable 
to use it as a highway for transporting logs to market or mills 
lower down?" I n  his instructions to the jury on 'this issue, his (582) 
Honor said : "It is not necessary that the stream is of such volume 
all the year, or all the season, but i t  might be for a time long enough to 
be beneficially used. I cannot say how long a time the stream must be 
capable of floating in each year, but a stream which is only capable of 
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floating logs in  occasional freshets is not in  law a floatable stream. Now, 
whether the French Broad was such a stream, becomes a question of 
fact for you to determine from all the evidence, and I can give you no 
further assistance on this point. The burden rests upon the defendant." 
Again, his Honor charged: "Upon the question whether the French 
Broad is floatable, you must look to the testimony of all the witnesses; 
all the evidence bearing on that question; the size of the stream, the 
country i t  drains, the size of the valley; that witnesses testify that it 
was floatable above Asheville, but i t  does not necessarily follow from the 
fact that i t  is floatable above Asheville that i t  is floatable below." I n  
answer to an oral request from defendant's counsel the court charged : 
"If the freshet should arise from natural rainfall for a sufficient period 
to make i t  useful to the public, i t  would be considered a floatable stream. 
Temporary rise, passingquickly down, is not sufficient to make a stream 
floatable, and would not be sufficient if the freshet should continue up 
for even two or three days'and be reasonably expected every year." 

This question was so examined and discussed by us upon the former 
hearing that we deem i t  only necessary now to give our unqualified 
approval to the issue and the instructions thereon, and thus dispose of 
all of defendant's exceptions to this part of the charge. The issue itself 
was not excepted to; indeed, therc were no exceptions to the issues, but 

I to the striking out of the word '(negligent" from the fourth issue, so as 
I to make i t  read, "Was the dam and fish-trap destroyed by the 
I (583) conduct of defendant?" and to the fifth issue, "What damage, if 

i any, has the plaintiff sustained?" 
We think that the contentions of the parties were carefully and fairly 

presented by the issues, and that if there was an injury to plaintiff's 
property by reason of floating the logs, i t  was .of no moment i n  this 
action, certainly after the jury found that the river was not a floatable 
stream, whether the injury was caused by the negligence of defendant, or 
otherwise, if it in truth were caused by the act of defendant. 

We will next address ourselves to the exceptions of the defendant to 
the charge of the court upon the measure of damages. 

"If the river is not a floatable stream, and the dam was destroyed i n  
consequence of its (defendant's) acts, the defendant is liable to plaintiff 
for such actual damages as naturally resulted from its acts. 

"The measure of damage would depend on the right the plaintiff had 
in  the fish-trap and dam. This damage should be for the injury to his 
property in  the dam 'and trap, and would be greater for the destruction 
of property to which he had a title in fee simple than to a mere property 
in possession," 

Upon the question of damages, the jury were further instructed that, 
"in no view, was the defendant liable for vindictive damages; that the 
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measure of damage, if the   la in tiff was entitled to any, was the actual 
value of the injury done. The cost of building the dam was not the 
measure, nor was the cost of rebuilding the measure of damage; but the 
jury must, from all the evidence, fix the amount of the loss actually 
sustained by plaintiff as the measure of damage, if plaintiff is entitled 
to any damage." 

These instructions cut off from the jury any consideration of pros- 
pective or speculative damages, and confined them to compensation for 
the injury. The loss actually sustained was to be determined by the 
jury. Sutherland on Damages, secs. 1011, 1012. I t  was a very 
general proposition which his Honor should, and doubtless would, (584) 
have explained and elaborated if he had h e n  so requested, but 
"if the parties desire more specific instructions they must ask for them 
a t  the proper time." Morgan v. Lewis, 95 N. C., 296. 

Several exceptions embrace testimony as to the annual "output" of 
the fishery. 

Plaintiff testified: "I caught large quantities of fish; I cannot say how 
much; supplied my family and laborers; went to the traps twice a day; 
sold $500 worth a year; the yearly value of products of traps was 
$1,000." ' 

Witness Morrison testified: ('Gwaltney, during my stay, sold a great 
many fish a t  the hotel; I can't say how often." 

We think all of this testimony was competent, not for the purpose of , 
showing prospective or speculative damages, or as to what he might have 
made later, but for the injury, for in  this view it would not have been 
admissible; but "all the facts and circumstances constituting, or proxi- 

- mately connected with the trespass, tending to show its character and 
immediate consequences, may be proved, both to show the amount neces- 
sary to a just compensation for the injury and the motive of the defend- 
ant, to enable the jury to determine whether the wrong is  such that puni- 
tory damages should be given, and, if so, how much. I n  the absence of 
facts warranting such damages, the principle of compensation governs, 
and, to ascertain the amount, the mode of proof must be adapted to the 
facts of each case." 

"Where the trespass suspends or impairs the enjoyment of the prem- 
ises, compensation may be given on the basis of the rental value, in the 
absence of any ground for special damages, or in addition to such dam- 
ages, and, if the premises are put out of repair, the cost of repair will be 
an additional item." The defendant who destroyed the sluice-way to a 
mill was held liabIe for the sluice-way and consequential damages to 
plaintiff for having his mill stopped. Sutherland on Damages, 
sec. 1015. Where defendant wrongfully destroyed part of plain- (585) 
tiff's mill-dam, damages were assessed for the cost of repairing 
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the dam, and also for interruption to the use of the mill, or diminution 
of profits. 

PER CURIAM: "The question is raised as to consequential damages, the 
interruption to the use of the mill, and the diminution of the plaintiffs' 
profits on that account were alleged in  the declaration and proved on the 
trial, and we think this was right. The plaintiffs are entitled to recover 
all the damages they suffered by reason of the trespass." White v. 
Mosely, 8 Pick., 356. Consequential damages, to be recovered i n  an 
action for tort, must be the proximate consequence of the act complained 
of;  therefore the tortious conversion of plaintiff's mule would not 
authorize damages for loss of crop thereby. 

"If the action were for damage for breach of contract, the rule would 
be to give such damage, as being incidental to the breach as a natural 
consequence thereof, may be reasonably presumed to have been within 
the contemplation of the parties." *8Zedge v. Reid, 73 N. C., 440. No 
such contemplation could have been in  the minds of these parties. The 
measure is the actual damage, not the cost of rebuilding, nor the original 
cost of building; but taking into consideration these things, and the 
value of the property by reason of its production, the actual damage is to 
be estimated. I n  this view the testimony was entirely competent. Willis 
2). Branch, 94 N.  C., 142. There were several instructions asked upon 
the first issue: "Was the plaintiff the owner of the dam and fish-trap at  
the time of the injury alleged in plaintiff's complaint?" And to the 
second issue, concerning plaintiff's possession, it is unnecessary for us 
to examine closely into plaintiff's title. His  possession was undisputed, 
and i t  is certain that an action will lie for trespass and injury to the 

possession. Hodon v. Hensley, 23 N. C., 163; Smith v .  Ingvarn, 
(586) 29 N. C., 175; Aycock v. R. R., 89 N.  C., 321. And his Honor 

charged the jury, substantially, that the plaintiff could only 
recover according to his interest: "Of course plaintiff's right to recover, 
in  any event, depends upon his title, or upon his possession. I f  he have 
neither, he could not recover; if he have either, he can, if the defendant 
was guilty of doing him a wrong by reason of his wrongful conduct. ' 

The measure of damage would depend on the right plaintiff had in the 
fish-trap and dam. This damage should be for the injury to his property 
in  the dam and trap, and would be greater for the destruction of property 
to which he'had title in fee simple than to a mere property in  possession.'' 
As we have seen, if the defendant had desired more specific instructions 
on this point, he should have asked for them. As a general proposition, 
the court was correct. 

I t  was contended that the damage, if done a t  all, was by an inde- 
pendent contractor, and, therefore, the defendant is not liable. I t  is 
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sufficient to say that we do not think there was evidence to that effect. 
The defendant is a corporation, and must of necessity act through its 
agents and managers, and there was nothing to show that the person 
moving the logs was other than defendant's agent. 

Not to protract the discussion, many of the prayers for instruction 
and exceptions being based upon the theory that the French Broad River 
was a floatable stream, and the, jury having found to the contrary, will 
not need to be examined. 

We see no objection to counsel's using the stenographic notes, i n  
rehearsing parts of-the testimony to the jury when they are read as aids 
to his memory, and are according to his recollection. They derive no 
additional weight from being such notes, but are simply counsel's state- 
ments, not under oath, but in the coarse of the argument, as to his under- 
standing of the testimony. 

We have given careful consideration to all the exceptions of defend- 
ant, and to the very able argument of counsel and the authorities 
cited by them, and we are of the opinion that the case was very (587) 

. carefully and conscientiously tried below, and there is 
No error. 

Cited: Comrs. v. Lumber Co., post, 595 ; Comrs. v. Lumber Co., 116 
N. C., 734, 739; Johmon v .  R. R., 140 N. C., 579; Warren v. Lumber 
Co., 154 N. C., 37; Peafiut Co. v. R .  R., 155 N. C., 156; Wheeler u. 
Telephone Co., 172 N. C., 11. 

FLORENCE R. HARRIS v. CHARLES J. HARRIS. 

Habeas Corpus-Foreign Decree-Divorce, Validity of-Service by 
P u b l i c a t i o ~ C u s t o d y  of Child. 

1. A decree of divorce obtained by a wife, resident in another State, against 
the husband, domiciled in this State, without personal service of sum- 
mons upon. him, is a nullity in this State, both as to the relation of the 
parties and as to the custody of a child domiciled with its father at  the 
time of the proceeding. - 

2. When, under an invalid decree of divorce rendered in favor of the wife in 
another State, in which the custody of a child was awarded to the wife, it 
is sought by habeas corpus proceeding in this State to obtain the custody 
of the child domiciled with its father in this State, the proceeding will be 
regarded as one between husband and wife living in separation without 
being divorced. (Sec. 1661 of m e  Code.) In such case the custody of 
the child rests in the sound discretion of the judge, subject to review, on 
appeal, upon the facts found. 
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3. The court will not award the custody of a child to a nonresident mother if 
it does not appear that the child desires to go to her or that the husband 
is not a proper person to have it, or that the child will be benefited by 
the change. 

THIS was a proceeding by writ of habeas corpus to obtain the custody 
of an infant child, a boy of nine and a half years of age, brought by its 
mother against its father, under a decree obtained in  Colorado dissolving 
the marriage and awarding the custody of the child to the wife, the 
husband being domiciled in this State and not appearing i n  p5rson or by 

attorney in  such action for divorce, and pretended service being 
(588) made on him by publication. The writ was returnable before 

fihuford, J., at chambers in Asheville, who awarded the custody 
of the child to the plaintiff, and the respondent husband appealed. 

J .  H.  Ilferrimon for plaintifl. 
W.  W.  Jones and J. J. IIooker f0.r defedamt. 

CLARK, J. The decree of divorce obtained by the wife, resident in 
Colorado, against the husband, domiciled in  this State, without personal 
service upon him, is a nullity in  this State. Irby v. Wilson, 21 N. C., 
568. At the most, i t  could only be valid in  the State where i t  was 
granted. I t  can have no extra-territorial validity. Davidson v. Sharpe, 
28 N.  C., 14;  Schonwald v. Schonwald, 55 N. C., 367; Arrington v. 
Arrington, 102 N. C., 491, reaffirm Irby v. Wibon, supra, though the 
divorce i n  the A~riagton case was upheld because of the appearance of 
the defendant to the action. State v. Schlachter, 61 N.  C., 520, merely 
holds that where a person divorced by a decree, valid in  the State where 
granted, marries another by a marriage recognized as valid in  such State, 
the validity of the latter marriage cannot be questioned by an indictment 
for fornication and adultery in  this State on their removal here. 

The decree obtained in Colorado upon constructive service by publi- 
cation, and by sending summons through the mail to the defendant in 
this State, has no validity here (Lofig v. Ins. Co., 114 N. C., 465, and 
Wibon v. SeTigman, 144 U. S., 41), either as to the relation of the 
parties or as to the custody of the child, which a t  the time of the pro- 
ceeding was domiciled with its father in  North Carolina. This is, there- 
fore, to be treated simply as a contest hpon habeas corpus between hus- 

band and wife living in separation, without being divorced, as to 
(589) the custody of the child under The Code, see. 1661. This rests 

in the sound discretion of the judge, subject, however, to review 
on appeal upon facts found as provided by The Code, see. 1662. Accord- 
ing to the findings of fact, the father is a suitable person to have the 
custody of the boy, nine and a half years old. I t  does not appear that 
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the mother (who already has the only other child) is in anywise more 
suitable than the father. The father is domiciled in  this State; the 
mother is a nonresident. Under these circumstances, unless more shall 
appear, the custody should remain with the father. The Court certainly 
would not, upon these facts, award the custody to a person out of the 
State. To award the custody alternately to the father and the non- 
resident mother would be to place the child out of the jurisdiction of the 
Court, so that i t  would be impossible to enforce so much of the decree as 
directs the return of the child to the father after the specified time. The 
bond might possibly secure the payment of damages, but not the return 
of the child. The Court, under special circumstances, may allow an 
infant ward to go out of i ts  jurisdiction, but i t  will not abdicate its 
functions, and upon the state'of facts here appearing take the child 
from a father of good character, who is taking every proper care of it, 
and place i t  out of the reach of its process and beyond its control. 
Dawson v. Jay, 3 DeG. Mac. & G., 764. Indeed, if both parties resided 
here the law would not take the child by the process of the Court from 
the custody of the father and award it to the mother, unless it appeared 
that the interest of the child required it. Symington v. Symington, 
2 Sch. & D. App. L. R., 415; People v. Humphries, 24 Barb., 526. What 
the preferences of the chiId were is not found as a fact, though this has 
weight-always with a court in such cases according to the age and intelli- 
gence of the child. I t  does not appear in  this case that the child desired 
to go to the mother, nor that its welfare would be promoted by such 
change of custody. The prayer of the petitioner should have been denied. 

Error. 

Cited: Moore v. Moolre,'l30 N. C., 335 ; Newsoms v. Bunch, 144 N. C., 
17;  In  re Turner, 151 N. C., 478; Stokes v.  Cogdell, 153 N. C., 182; 
In re Jones, ib., 316; Howell v. Howell, 162 N. C., 284; Page v. Page, 
166 N. C., 91; Floyd v. R. R., 167 N. C., 59'; Page v. Page, ib., 349, 
350; S. v. Herron, 175 N. C., 757; I n  re Means, 176 N. C., 312. 
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COMMISSIONERS OF BURKE COUNTY v. CATAWBA LUMBER 
COMPANY. 

FloatatbZe Stream-What is Not-Ilzjumtion-Right of County Com- 
missioners to 8ue-Damages to Bridges. 

1. While it is not necessary, in  order to establish an easement in a river for  . floatage, to show that  the stream can be used continuously during the 
whole year for that purpose, i t  must nevertheless appear that business 
men may calculate with tolerable regularity a s  to the seasons the water 
will rise to and remain a t  such a height a s  will enable them to make it 
profitable to  use i t  as  a highway for transporting logs to market or mills 
lower down. 

2. Temporary rise of waters, passing quickly down, is not sufficient to make a 
stream floatable, not even if the freshet should continue for two or three 
days and be reasonably expected every year. 

3. The easement for floatage, when i t  exists, must be exercised with due care 
for the avoidance of injury to the interests of the riparian proprietors 
and the owners of the soil beneath the bed of the stream. 

4. Sernble, that  when a stream is floatable, so a s  to give to the public a n  ease- 
ment for transportation, it would be the duty of the county commissioners 
to so construct bridges on the highways leading across the stream as to 
permit the use of the stream for the purpose of floatage. 

5. The county commissioners, under the general powers granted by section 704 
of The Code, may bring a n  action for a n  injunction to restrain the use of a 
non-floatable stream for floatage of logs, causing damage to a county 
liridge over such stream. 

6. For the recovery of damages for injury to county bridges, a remedy is given 
by section 2056 of The Code. 

ACTION, tr ied before Allen, J., a t  F a l l  Term, 1894, of BURKE, t o  
recover damages against defendant corporation f o r  injur ies  to  cer tain 
bridges across t h e  Catawba River, known a s  t h e  Rocky F o r d  and Love- 
l a d y  bridges, a n d  to a bridge across J o h n s  River ,  known a s  Johns  River  

bridge, a n d  t o  restrain t h e  defendant  f r o m  floating logs down said 
(591)  river. A jury  t r i a l  was waived, a n d  h i s  H o n o r  found  (among 

others)  t h e  following facts  : 
"7. T h a t  t h e  method adopted by t h e  defendant  company is, a f t e r  

cut t ing t h e  trees into proper  lengths, t o  b a n k  t h e m  i n  grea t  numbers  
along t h e  streams, t h e  lower logs being in t h e  stream, a n d  the whole 
being so placed t h a t  a rise i n  t h e  r iver  wil l  cause t h e  lower s t ra ta  of logs 
t o  float, a n d  then  t h e  other  logs will roll  in to  t h e  s t ream a n d  be  carried 
down by t h e  current .  

"That  n o  one is lef t  i n  charge of said banks of logs, a n d  upon a r ise  
i n  t h e  waters  t h e  logs float down t h e  s t reams without  direction o r  
guidance. 
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"8. That the Catawba River is a wide, shallow stream, and a t  Love- 
lady and Rocky Ford bridges is from 200 to 300 feet wide, and has an 

. average depth, a t  ordinary water, at those points of about two feet, and 
is in  the deepest parts at those points about four feet deep. That there 
are shoals in  said rivey, averawing perhaps one each half mile, from ? 
twenty to one hundred yards wlde, and upon which, a t  ordinary water, 
there is a depth of water from eight to twelve inches. That the water 
in  said river is higher in  the winter than in the summer, and is de- 
pendent for its increase upon the yainfall; that ordinarily the rainfall 
is sufficient to increase the water eight or ten times each year in  sufficient 
quantity to float logs down said river without obstruction from the 
shoals, but a t  such times the rainfall is. considerable and sufficient to 
raise the water in the said river from two to four feet. That the rainfall 
causing this increase in the water of said river usually occurs in  the 
fall, winter or spring, but occurs at  irregular intervals, and the rises in  
said river, while usually occurring, do not occur at  any regular period. 
That in addition to these rises in  the water of the Catawba River there 
are usually rises once or twice a year of from five to fifteen feet, 
occasioned by very heavy rainfall, but these rises occur a t  (592) 
irregular periods. 

"9. That the Johns River is not as wide as the Catawba River, is more 
crooked, and has a less volume of water. At Johns River bridge it is 
about 100 feet wide and about two feet deep; that there are shoals in  
said river about one-fourth of a mile apart from 20 to 100 yards wide, 
upon which, at  ordinary water, there is a depth of water from eight to 
ten inches. That the water in  said river is higher in  the winter than in  
the summer, and is dependent for its increase upon the rainfall; that 
ordinarily the rainfall is sufficient to increase the water eight or ten 
times each year in sufficient quantity to float logs down said river 
without obstruction from the shoals. That this increase in the waters of 
Johns River is similar in  all respects to the increase in the waters of 
Catawba River, and occasioned in the same way. 

"10. That a rise in the waters of Catawba and Johns rivers usually 
subsides in  twenty-four or forty-eight hours. 

"11. That between these shoals on Catawba and Johns rivers logs in 
large quantities may be floated at ordinary water without coming in  
contact with the soil. 

"12. That a t  ordinary water logs may be carried down Catawba and 
Johns rivers. That in  order to do so it is necessary to have a number 
of hands, and when a shoal is reached the logs nearest the banks on 
either side are used as wings by turning the ends of the logs up the 
stream to either bank, thereby increasing the volume of water in  the 
deepest part of the shoal, and then passing the logs through this deepest 
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part over the shoal; That in using this method a t  ordinary water i t  is 
sometimes necessary to deepen the channel over the shoals by removing 
rocks and soil, and sometimes necessary to roll numbers of logs across 
the shoals. 

"13. That the bridges known as the Rocky Ford and Johns River 
bridges are public bridges within the county of Burke, and a part of a 

public highway, and in  the possession and under the control of 
(593) the plaintiff. 

"14. That the Lovelady bridge is a public bridge and is a part 
of a public highway. That half of said bridge is in  the county of Burke, 
and in  the ~ossession and under the control of the plaintiff. 

"15. ~ h 2  all of said bridges are built about fififteen feet below high 
water-mark, from two to three feet above ordinary water, without rail- 
ings, upon piers in the water, the space between said piers being from 
twenty-five to thirty feet. That from each of said piers pieces of timber 
extend up the river from twenty to thirty feet, the end furthest from the 
bridge being bolted to the bottom of the river. That there are no draws 
in  any of said bridges. That said bridges were built and under the 
control of the plaintiff prior to the time the defendant established its 
plant below Lovelady bridge and prior to the time they began operation 
on the Catawba and Johns rivers. That when the waters of Catawba 
and Johns rivers rise and logs are floated down these streams, the said 
bridges, as now constructed, prevent the passage of the logs, and that a 
necessary consequence of floating logs upon a rise of the waters is to 
destroy the same. 

"16. That the banks along the streams where said bridges are built, 
and from thirty to forty feet from the bridges, are from fifteen to twenty 
feet high, and it is practicable to raise said bridges to a sufficient height 
to allow the free passage of logs, but to do so would cost from $1,000 to 
$1,500, and the county of Burke has not in its treasury money which 
can be appropriated to that purpose. 

"17. That said bridges have been injured from time to time, before 
and since the commencement of this action, by logs belonging to defend- 
ant being driven against them by the current upon a rise of the waters 
in said rivers. Said logs being driven against said bridges undei. the 
conditions set out i n  finding No. 7. 

"18. That the defendant has, from time to time, employed 
(594) different persons to watch, guard and protect said bridges, and 

said persons have done all that could be done to prevent injury to 
said bridges, but i t  is impossible to control the large number of logs 
floating down said streams upon a rise of the waters, from the banks of 
logs described in finding No. 7, and to prevent injury to said bridges as 
now constructed. 
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"19. That the injury to said bridges before this action began amounted 
to $152.39, and since this action was begun, to $467.82. 

"20. That the. evidence as to injury to defendants by reason of the 
restraining order issued herein is unsatisfactory and not convincing, and 
the court cannot make a finding thereon, being satisfied that the esti- 
mates of injury in the evidence are excessive." 

Upon these facts his Honor held "that said rivers are floatable; that, 
upon the whole case, the plaintiff is not entitled to the relief prayed for, 
and that the restraining order be dissolved, and that defendants recover 
their costs, and judgment is rendered accordingly." 

The plaintiff appealed and excepted to the rulings of the court as 
follows : 

"To the ruling of the court that, upon the facts found, the Catawba 
River and Johns River are floatable streams. 

"To the ruling of the court that, upon the whole case, and upon the 
facts found, the plaintiff is not entitled to the relief prayed in the com- 
plaint (to the recovery of damages, or to an injunction). 

"To the ruling of the court that plaintiff is not entitled to the recovery 
of damages. 

"To the ruling of the court that, upon the facts found in paragraphs 
seven (7) and seventeen (17) of the report, the plaintiff is not entitled 
to an injunction to restrain the defendants from floating logs on said 
streams in such a way as to damage said bridges. 

"To the ruling of the court that, upon the facts found in 7, (595) 
17, and 18 of said report, the plaintiffs were not entitled to either 
damages or to an injunction." 

There was an additional finding.by his Honor (he having reserved the 
right to file any that might be suggested and deemed necessary), to the 
effect that the bridges referred to are the property of the plaintiff, and 
that the cost of erecting and repairing the same devolves upon the county 
of Burke. The Rocky Ford bridge has been used and maintained as a 
public bridge by the plaintiffs about thirty years; Johns River bridge, 

, since 1878, and Lovelady since 1870. 

8. J.  E r v k  and J. T. Perkins for plaintifs. 
Charles A.  Moore and I. T.  Avery for defendants. 

MACRAE, J. I n  Gwaltney v.  Timber Co., ante, 579, and previously 
considered in 111 N. C., 547, we have carefully examined the subject 
involved in this controversy, and approved the issue framed by his 
Honor establishing that which is necessary to create an easement for the 
purposes of floatage in the non-navigable streams of this State. We 
repeat: "It is not necessary,. in order to establish the easement in a 
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river, to show that it is susceptible of use continuously during the whole 
year for the purpose of floatage, but i t  is sufficient if i t  appear that 
business men may calculate with tolerable regularity as  to the seasons 
the water will rise to and remain at  such a height as will enable them to 
make i t  profitable to use i t  as a highway for transporting logs to market 
or to mills lower down." We approved the instruction: "If the freshet 
should arise, from natural rainfall, for a sufficient period to make i t  
useful to the public, i t  would be considered a floatable stream. Tem- 
porary rise, passing quickly down, is not sufficient to make a stream 

floatable, and would not be sufficient if the freshet should con- 
(596) tinue up for even two or three days and be reasonably expected 

every year." To apply these principles to the present case: His  
Honor has carefully found the facts as to the manner of floating logs 
down these streams on ordinary water, by a kind of improvised slack- 
water navigation, and by rolling the logs over the shoals. He has also 
found the manner adopted by the defendant of banking large numbers 
of logs along the streams that they may be carried down a t  the will of 
the current, in  times of freshet, and without further assistance or direc- 
tion, and that these rivers are wide and shallow streams, with frequent 
shoals, and i t  fully appears that they are useless for floatage purposes in 
ordina~y water. While the water is higher in the winter than in  the 
summer, the increase in  the depth of the streams occasioned by the rain- 
fall, and sufficient to float logs, occurs eight or ten times each year, and 
the water subsides in twenty-four or forty-eight hours. We do not concur 
in  the conclusion of law reached by his Honor on the facts found. I t  is 
manifest that this method of transportation is confined to the occasions 
of rapid rise and fall of the streams, advantage of which must be taken 
by previous preparation for freshets, and without power to control the 
timber when carried off by the current. 

We are of the opinion that this floatability on the occasional and toler- 
ably regular rises of the river must depend on more than a rapid freshet, 
subsiding as rapidly. These streams "are entirely the subject of private 
ownership, and are generally included in the grants of the soil, and the 
owners may make what use of them they think proper, whether it be for 
fishing, milling, or other lawful trade or business. The only restriction 
upon this right of ownership arises, ex necessitate, from the nature of 
running water, and i t  is that the owner shall so use the water as not to 
interfere with the similar rights of other proprietors above or below him, 
on the same stream." S. v. Glenn, 52 N. C., 321. 

Even if the streams were of such a character as to give the public an 
easement for floatage upon them, we should not hold that this 

(597) right could be exercised without due care for the avoidance of 
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injury to the interests of the riparian proprietors and the owners of the 
soil beneath the bed oS the stream. 

And on the other hand, it would seem that if these were floatable 
streams in which the public had an easement for transportation, it. 
would be the duty of the county commissioners, certainly in the absence 
of express authority to the contrary, to so construct the bridges on their 
highways as to permit the use of the rivers for the purposes of floatage. 

Being of the opinion that, up& the facts found, Catawba and Johns 
rivers, in  Burke County, at  the points where the said bridges are situate, 
are not subject to an  easement in the public for the floatage of logs, we 
declare that there is error in the dissolution of the restraining order. 
The injunction should have been made perpetual. We think, also, that 
under the general powers granted by section 704 of The Code to the 
county commissioners, "to sue and be sued in the name of the board of 
commissioners," they had the power to bring this action for an injunc- 
tion. For  the recovery of damages for injury to the bridges, the statute, 
section 2055 of The Code, provides the remedy. 

I f  the public interest shall at  any time require the opening of these 
streams for floatage, and the raising of the county bridges, tha matter is 
entirely in the hands of the Legislature, subject to prudent constitutional 
restrictions as to vested rights. 

Reversed. BP 

AVERY, J., concurring: If it be true, as appeared from the testimony 
offered, and as was found by the judge below, that neither the Catawba 
River nor Johns River afford sufficient water to float logs over the shoals 
that abound in the beds of both, except when they rise suddenly eight or 
ten times during every year, and continue at  a sufficient height to carry 
the logs off for a period of from twenty-four to forty-eight hours, 
then neither of the rivers would fall within the definition of a (598) 
floatable highway heretofore given by this Court. Gwaltwey v. 
Lumbev Co., 111 N. C., 547. The record in the case operates as an estop- 
pel only upon the parties to the action, or those who are in privity with 
them and are bound by the decree. As between the defendant company 
and every riparian proprietor who owns any portion of the bed of the 
Catawba or Johns rivers, i t  is still an open question whether the com- 
pany can use the water passing over his land as a public highway, just 
as in Gwaltney c. Lumber Company the decree precludes the defendant 
from claiming the right to use so much of the bed of the French Broad 
River between Asheville and the State line as is owned by Gwaltney, 
and no more. The perpetual injunction must, therefore, be so drawn 
as to restrain the defendants from using the portion of said streams 
where the county bridges are situated, for the purpose of floatage, and 
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not any part  of either river above or below such bridges. I n  Gwaltney's 
case, i t  seemed to have been admitted that so m u 6  of the French Broad 
River as was above the city of Asheville was a floatable stream. Nolz 
constat i n  our case, but that for long distances above the county bridges 
both the Catawba and Johns rivers may not be hereafter found to be 
floatable. Nothing, therefore, is settled by this judgment except that the 
defendants are to be forever enjoined from endangering the stability 
of the bridges mentioned in the pleadings by attempting to float logs 
over or under them. Whether it was erroneous, in  the first instance, to 
hold that the rights of the public to use a stream as a highway should be 
passed upon, whenever a riparian proprietor should see fit to sue one so 
using i t  for trespass, is, if our former adjudications are to remain undis- 
turbed, no longer a debatable question. The consequence may be that 
one mill-owner may, by a succession of findings by court or jury, estab- 
lish his individual right to use a stream as a public highway, notwith- 

standing the objections of riparian owners or county authorities 
(599) along the whole distance, while another less fortunate litigant 

may establish by verdicts the right of the public to an easement 
in  all but a single tract extending over the bed of the stream, and be 
driven to buy the right of way over that, or discontinue his business. 
Right or wrong, the l a y  has thus been written, and we must adhere to i t  
or modify it. I n  assenting to the opinion of the Court, I wish to exclude 
the inference that the right of any particular riparian proprietor along 
the Catawba or Johns rivers to the use of the bed of the stream in  his 
front has been adjudicated, or that the defendant company is precluded 
from the right to use the water flowing over his land for transporting 
his logs. I t  has been long settled that a State may, by statute, regulate 
the manner of floating logs, even on larger navigable streams passing 
through its territory, without interfering with interstate commerce. I n  
the exercise of this authority, Legislatures have enacted laws requiring 
that logs should be floated only in rafts. I n  the face of conflicting 
verdicts between different parties, i t  may be difficult to determine whether 
the public have an easement in any stream for the purpose of transpor- 
tation. The power must reside somewhere to settle the question whether 
a watercourse is a floatable stream. We have seen that the suits between 
individuals do not determine the rights of the public. _ I f  the Legisla- 
ture should enact a law providing that a company should have the 
privilege of floating logs along so much of a certain river us was not 
already subject to an easement as a floatable stream, would the courts 
sanction the awarding of damages to alternate proprietors along its 
banks, because one jury declared i t  no& a highway and assessed damages 
in the manner provided by law, while another found i t  susceptible of use 
as a channel of commerce? 
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While conceding that the conclusions in this case are in  harmony with 
the opinions in the Gwaltney case, I deem it proper to point out 
the quicksands towards which, i t  seems to me, we are tending, if (600) 
no way can be devised of ascertaining the rights of the public in 
floatable streams, except by endless litigation with unsatisfactory and 
conflicting judgments. 

Cited: X. c., 116 N. C., 734, 743; Len80ir v. Crabtree, 158 N. C., 362. 

WALTER FARRIS v. RECEIVERS OF RICHMOND AND DANVILLE 
RAILROAD COMPANY. 

Corporation-Xervice of Process on, Locall Agent-Practice. 

1. An action against the receivers gf a corporation is in fact an action against 
the corporation; hence, under section 217 of The Code, service of sum- 
mons on a local agent is service on the receivers. 

2. No appeal lies from a motion to dismiss an action. The proper practice, 
upon a refusal of such a motion, is to note an exception in the record and 
proceed on the merits, as pointed out in Guilford v. The Georgia Co., 109 
N. C., 310. 

MOTION by defendants to dismiss, heard before Boykin,  J., a t  Spring 
Term, 1894, of MECKLENBURG. I t  was admitted that the defendants 
were nonresidents, and were not a corporation, but had been appointed 
receivers of the Richmond and Danville Railroad Company, a railroad 
corporation, by the Circuit Court of the United States for the Eastern 
District of Virginia, and that T. T. Smith was their managi% agent a t  
Charlotte, N. C. 

The sheriff's return of the summons was as follows: 

'(Received 4 December, 1893. Executed 5 December, 1893, by deliver- 
ing a copy of the within summons to T. T. Smith, agent of the defend- 
ants a t  Charlotte, N. C. 2. T. SMITH, Sheriff." 

The defendants entered a special appearance, by their attor- (601) 
neys, and mooed to dismiss upon the ground that the defendants, 
being nonresident individuals, could not be brought into court by the 
delivery of a copy of the summons to their agents; that this provision 

413 



I N  T H E  SUPREME COURT [I15 

of the law, Code, section 217, for the service of summons by delivering a 
.copy to an agent, applied only to corporations. . 

Motion overruled, and defendants excepted and appealed. 

W a l k e r  & Cansler for plaintifjcs. 
G. F. Bason  and P. II. Busbee for defendants. . 

CLARK, J. This is an action against "8. H. and F., receivers. of R. 
and D. R. R. Co." I t  is not an action against them individually. I t  is, 
in  fact, an  action against the corporation. The recovery, if any, must 
be paid out of the property of the corporation. The receivers are named 

.only because they are temporarily in management of the corporation 
in  place of its regular officials. The Code, section 217, provides that 
when an action is against a corporation, service of summons can be made 
on a local agent. Here, service was upon the station agent a t  Charlotte. 
H e  could as readily notify the receivers as he could the president, if the 
latter had been in  charge, and he was as truly the local agent of the 
corporation as the corporation is in  fact the real defendant. Whether 
any judgment recovered might or might not be paid in  preference to 
other debts of the corporation does not affect this question. I n  E d d y  v. 
Lafayet te ,  49 Fed., 807, i t  is held that the Act of Congress (24 U. S. 
St., 554, 3 Mar., 1887, secs. 2 and 3) authorizing suits to be brought 
against receivers without special leave, "placed receivers on the same 
plane with railroad companies, both as respects liability to be sued for 
acts done while operating the railroad a6d as .respects the mode of ob- 

taining service," and hence upheld the sufficiency of service on 
(602) a local agent, as in our case. The same service was held sufficient 

in  T m s t  Co. 11. B. R., 40 Fed., 426. 
We have decided the question of practice, but i t  must be noted that 

the appeal b a s  improvidently taken. No appeal lies from a refusal to 
dismiss, as has been repeatedly held. The defendants should have had 
their exception noted in  the record and have proceeded on the merits. 
This is pointed out in Quizford v. T h e  Georgia Co., 109 N. C., 310. 

Appeal dismissed. 

Cited:  Grady  v. R. R., 116 N. C., 954; Graham v. O'Bryan, 120 
N.  C., 464; Howe v. Harper,  127 N.  C., 358; Kissenger v. Fitzgerald, 
152 N. C., 250; 8. a. R. R., ib., 786; H o l l ~ ~ e l l  V .  R. R., 153 N. C., 21; 
Pants  Co. v. Ins .  Co., 159 N .  C., 80. 
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FRANK HANSLEP v. JAMESVILLE AND WASHINGTON RAILROAD 
COMPANY. 

Act ion  f o r  Damages-Comm,on Carrier-Excursion Ticket-Failure to  
Transpor t  Passenger-Inadequate Equipment-Punitive Damages. 

1. The contract of carriage by a common carrier begins when a passenger 
comes upon the carrier's premises or conveyance with a purpose of buying 
a ticket, within a reasonable time, or after having purchased a ticket; 
and the relation, once constituted, continues until the journey contracted 
for is concluded and the passenger has left or has had reasonable time 
to leave such premises. 

2. The amount recoverable for a breach of a contract of carriage is limited 
to the damage supposed to have been in contemplation of the parties and 
actually caused by such breach; and the measure of damage is ordinarily 
not materially different, whether the defendant fails to comply with the 
contract through inability or wilfully disregards it. 

3. The rule is  that  when a passenger is delayed or carried contrary to the 
agreement, so a s  to lead to a failure to accomplish the object of the trip, 
he is  entitled to recover, in all cases, a t  least the sum paid for the ticket, 
with interest thereon, together with compensation for the whole of the 
time lost in  the trip, and in some instances the reasonable cost of reaching 
his destination by means of some other-conveyance. 

4. Such rule obtains whether the passenger sues for a breach of the contract 
or in  tort for the disregard of the duty of the carrier to the public, unless 
i t  appear that,  in addition to the expense, loss of time, etc., some personal 
injury accrues directly from the wilful failure to transport him according 
to the schedule time, or some indignity is sustained by such failure. 

5. Punitive damages will not be awarded against a railroad company where, 
by reason of defective equipment, i t  failed to carry a person to whom i t  
had sold a n  excursion ticket back to his starting point, when the only 
injuries complained of were inconvenience, delay and disappointment, and 
there was no proof of bad motive on the part  of the defendant. 

CLARK, J., dissents, argzcefido. 

ACTION f o r  damages, t r i ed  before Graves, J., a n d  a jury, (603) 
at ------ Term,  1893, of BEAUFORT. F r o m  judgment f o r  plain- 
tiff, defendant  appealed. T h e  facts  appear  i n  t h e  opinion. . 

Char les  F. Wairren f o r  plaintiff. 
J. H. #mall an8d W. B. Bodrnan f o r  defendant. 

AVERY, J. A s  th i s  controversy grows ou t  of a n  admit ted fai lure  on  
t h e  p a r t  of t h e  rai lway company €0 per form i t s  agreement with a pas- 
senger t o  c a r r y  h i m  to a n d  f r o m  a par t i cu la r  place within a given time, 
a n d  involves especially t h e  question whether  t h e  testimony warranted t h e  
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court in instructing the jury that they were at  liberty to add exemplary 
damages to the estimated loss actually sustained by reason of the delay, 
i t  is not improper to state in the outset'several leading principles of the 
law governing the relative rights and duties of carriers and passengers, 
and the rules generally applicable in  the assessment of damages in  such 
cases. 

The contract of carriage begins when the passenger comes upon the 
carrier's premises or upon its means of conveyance with a pur- 

(604) pose of purchasing a ticket within a reasonable time, or after 
having purchased a ticket. The relation once constituted con- 

tinues until the journey, expressly or impliedly contracted for, has been 
concluded, and the passenger has left the carrier's premises or has been 
allowed a reasonable time to leave such premises. 2 A. & E., pp. 
742 to 745. There is always on the creation of a relation an agree- 
ment, express or implied, and a legal obligation to perform the stipula- 
tion of the contract by transporting the passenger in  accordance with 
the published schedule, or within a reasonable time. Hutchison on 
Carriers, see. 603 et seq. 

I f  an action be brought for a breach of contract, the amount recovered 
is limited (with the single exception of a breach of marriage contract, 
say many law writers) to damage supposed to have been in contempla- 
tion of the parties and actually caused by such breach. The measure 
of damage is ordinarily not materially different, whether the defendant 
fails to comply with his contract through inability or wilfully disre- 
gards it. We shall have occasion presently to advert to the distinction 
between actions of tort founded upon a wilful omission of, a common- 
law duty, but involving at  the same time a breach of contract, and such 
as are brought to obtain redress for the intentional failure or absolute 
refusal to comply with the terms of an agreement. 

Actionable negligence must be the proximate cause of a legal injury 
and damage. It may be : 

1. A pure tort. 
2. An inadvertent brkach of contract, which cannot be regarded as 

independent of the contract, and tortious. 
3. A breach of contract in  the nature of tort, and which may be 

treated as such, independent of the contract. 5 A. & E., supra. 
Treating of torts of this third class, Bishop, Non-contract Law, 

see. 74, says: "Because a common carrier, whether of goods or 
(605) passengers, is a sort of public servant, the law imposes its duties 

upon him, a breach whereof is'a tort, although there is a contract 
which is violated by the same act." Whenever there is a public employ- 
ment from which arises a common-law duty, an action for a breach of 
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such duty may be brought in tort. Express Co. v. McVeigh, 20 Gratt., 
264; Clark v. R. R., 64 Mo., 440; Shearman and R. Neg., see. 22. 

I n  actions ex delicto the motive of the defendant becomes material. 
1 Sutherland Damages, see. 373. I f  a tort is committed through mis- 
take, ignorance or mere negligence, the damages are limited to the 

. 

actual injury received. 5 A. & E., p. 21, and note 3. But where 
there is an element of fraud, malice, gross negligence, insult, or other 
cause of aggravation, in the act causing the injury, punitive damages are 
allowed, said the Court in  Holmes v. R. R., 94 N. C., 318. But the 
statement of the rule was modified by omission of the terms "gross negli- 
gence" in the subsequent cases of Rose v. R. R., 106 N.  C., 168, and 
Tomlinson v. R. R., 107 N.  C., 327. 

The modification mentioned was due to the fact that this Court in the 
meantime had said in McAdoo u. R. R., 105 N.  C., 140, that "the most 
learned and discriminating text-writers concur in the opinion that in 
actions arising ex delicto there can be no degree of negligence that can 
be described by the word 'gross' alone. But where an injury is due and 
can be traced directly to the wilful act of another, he is  not absolved 
from liability to the injured party. . . . Hence, we often find in 
opinions which have emanated from this and other courts the expression 
'gross and wanton negligence,' but the former word is never used to 
describe a degree of carelessness that will excuse the fault of the plaintiff 
in  exposing himself to danger, except when i t  is improperly held synony- 
mous with wilful, malicious or fraudulent." 

Thompson Carriers and Passengers, p. 573, section 27, says: ('Such 
Zamages are termed exemplary, punitive or vindictive-some- 
times called smart money-and are only awarded in cases (606) 
where there is an element of either fraud, malice, such a degree 
of negligence as indicates a reckless indifference to consequences, oppres- 
sion, insult, rudeness, caprice, wilfulness, or other causes of aggravation, 
in  the act of omission causing the injury. . . . Some of the authori- 
ties include 'gross negligence' as one of the elements which entitles the 
plaintiff to exemplary damages. But the better view is given in an 
opinion delivered in a recent case in the Supreme Court of the United 
States. I n  reviewing that case Mr. Justice Davis, who delivered the 
opinion, said: "Some of the highest English courts have come to the 
conclusion that ther4 is no intelligible distinction between ordinary and 
gross negligence.'' R. B. v. Ames, 91 U. S., 489. 

The general rule, therefore, is that where the violation of duty makes 
the defendant a wrongdoer, only compensatory damages are allowed, 
while proof of a wrongful purpose may take a case out of it, as an excep- 
tional one. Fraud, malice or insult imply from their very definitions 
the existence of an intent on the part of the wrongdoer to cheat, to injure 
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through hatred, or to oppress.. Where even the rightful ejection of a 
passenger is accompanied with undue force, "rudeness, recklessness or 
other wilful wrong" (Rose v. R.  R., supra), the law assumes the existence 
of the bad motive, on the principle applicable in ordinary cases of 
assault, that every person is presumed to intend the natural consequences 
of his own act. Tomlinsore's case, supra. I t  must be noted that Mr. 
Thompson carefully excludes "gross negligence" as an element warrant- 
ing allowance of such damages, and substitute the expression "such a 
degree of negligence as indicates a reckless indifference to consequences," 
which is equivalent to wanton carelessness. Yet the learned Justice who 
wrote the opinion in Hb1me.s' case, supra, inadvertently cited that 

author (94 N. C., p. 323) in  support of his statement of the 
(607) doctrine. I n  the consideration of the case at  bar, therefore, i t  is 

proper to dismiss from our minds the idea that the weight of 
authority in ouy own Court, or elsewhere, leaves us a t  liberty to hold 
that punitive damages may be awarded in every instance where a court 
can, by giving a very comprehensive meaning to that undefined and 
improper term (gross negligence) as descriptive of the degree of care- 
lessness, classify a case as an exceptional one, taken out of the general 
rule by the evidence of intent. 

Counsel for the defendant asked the court on the trial of the case at  
bar to charge as follows : 

"1. That upon the complaint, and the facts as stated in the complaint, 
i n  the absence of any allegations of wilful or gross negligence, the plain- 
tiff is not entitled to recover punitive damages. 

('2. Taking the entire evidence in  view, the plaintiff is not entitled to 
punitive damages. 
"4. That if the plaintiff h e w ,  when he contracted for transportation 

to Jamesville and return, of the general character, quality and condition 
of the defendant's equipment, and the general condition of its road, 
plaintiff would be entitled to recover no damages, except the cost of 
transportation back to Washington. 

"5. That the cause of action being laid in tort, the plaintiff cannot 
recover damages for a breach of contract of carriage in this action. 

''6. That, upon the entire evidence, the jury should respond to the 
several issues in  favor of the defendant. 

"7.'That if the defendant was expending the elitire income from its 
road in the maintenance of its roadway and the equipment of said road, 
it is not guilty of such wilful negligence as will subject i t  to punitive 
damages, but the plaintiff can only recover such actual damages as may 

have been proved." 
(608) The court refused to give the instructions asked, but charged 

the jury, among other matters, as follows: 
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"2. The plaintiff claims that he bought a ticket from Washington to 
Jamesville and back to Washington; that the defendant negligently 
failed to have a train to bring him back; and also punitive damages for 
the wrongful act of the defendant in failing to bring him back. H e  
alleges that the defendant has wilfully failed and neglected its duty to 
the public in not properly keeping its roadbed, tracks, engines and cars 
in  such condition as to do the business which it naturally gets, and if you 
are satisfied that the defendant has wilfully neglected to do this, and in  
consequence of tliis wilful negligence they failed to run the engines and 
cars to return the plaintiff to Washington, then he would be entitled to 
punitive damages; otherwise he will only be entitled to compensatory 
damages." 

The court also charged the jury that i t  was the duty of defendant to 
have known the condition of its road and cars, and if they found that 
the roadbed, track and engines of defendant were, at  the time alleged, in  
such condition as not to render i t  reasonably certain, in  the ordinary 
running of its trains, that the engine would be able to carry the trains 
through, etc., it would be wilful negligence, for which they might allow 
punitive damages. 

I t  appeared from the testimony that the road was originally con- 
structed for the purpose of hauling lumber, but ultimately engaged in  the 
business of transporting passengers across the intervening swamp from 
its northern terminus at  Jamesville to its southern terminus a t  Wash- 
ington. The roadbed had been made by driving down piles of various 
kinds to make a foundation for the crossties. I n  the earlier years of its 
operations as a carrier of passengers the coapany had owned two engines, 
one regular narrow-guage passenger car and one passenger car con- 
structed out of a street car, but the latter car had become unserviceable 
some time before the injury complained of, and on extraordinary 
occasions a flat or box car had to be used to accommodate passen- (609) 
gers. The engines had become worn, and had been jolted and 
injured on account of the bad condition of the roadbed and the conse- 
quent jarring in  passing over it. The earnings of the road had been 
applied exclusively to its improvement during the whole period of its 
use, as a road for transporting passengers, but latterly the income had 
been greatly diminished and was insufficient to keep the roadbed in 
repair, much less to provide additional cars or engines. These are some 
of the facts testified to by the witnesses. 

The gravamen of the complaint is that the defendant company carried 
the plaintiff from Washington to Jamesville 7 November, 1892, but failed 
to furnish means of transportation, at  the stipulated time, November 9, 
to bring him back to Washington on his return ticket. 
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I n  applying the abstract principles, which we have stated more specifi- 
cally, to the case before us, we find it to be a well-settled rule that where 
a passenger is delayed or carried contrary to the agreement, so as to 
lead to a failure to accomplish the object of the trip, such person is 
entitled to recover in all cases at  least the sum paid for the ticket, with 
interest thereon, together with compensation for the whole of the time 
lost in  the trip, and in  some instances the reasonable cost of reaching 
the objective point by means of some other conveyance. Young v. R. R., 
1 Cal., 353; Hamlin v. R. R., 1 H.  & N. Ex., 408; R: R. v. Banard, 58 
Ga., 180; Howcroft v. R. R., 8 Eng. Law and Eq., 362; Sears v. R. R., 
14 Allen (Mass.), 433 ; Eddie v. Harris, 78 Texas, 661  ; Walsh v. R. R., 
42 Wis., 1. 

The rule of damage just stated is to be adopted not only when the 
suit against the railway company is brought for, or the proof confined 
to, the breach of contract of carriage, but, as well, where the plaintiff 
elects to sue in tort and rely upon thedisregard of duty on the part  of 

the carrier as a cause of action, unless it appear that the plaintiff 
(610) has suffered, in  addition to the expense, loss of time and incon- 

venience incident to every failure to comply with such a contract, 
some personal injury, of which the wilful failure to transport him 
according to the schedule time is a proximate cause. 5 A. & E., 40; 
Milwaukee v. Ames, supra; R. B. u .  Sellers, 91 Ala., 9 ;  3 Sutherland 
Damages, secs. 934 to 938; Martin v. R. R., 32 S.  C., 592; Wzlkinson v. 
Searcy, 76 Ala., 176 ; Shearman & Red. Neg., sec. 23. 

I n  R. R. v. Sellers, supra, where the conductor carried a female pas- 
senger beyond the station toewhich the company had contracted to carry 
her, and ordered her off the train in a driving rain, with an infant in 
her arms, and so encumbered with baggage that she could not protect 
herself by using an umbrella, thereby subjecting her to exposure from 
which she contracted sickness that lasted for three weeks, the Court 
carefully, and in express terms, rested the decision that the jury might 
allow exemplary damages upon the ground, not of the "omission of duty" 
on the part of the conductor of stopping at  the station, but of his wilful 
disregard of her comfort and health in  forcing her to expose herself and 
her infant, instead of letting her off at a house or backing the train to 
the station. I n  discussing this do'ctrine, 3 Sutherland, section 938, says: 
"Where a person has bought a ticket and is carried beyond the station 
for which he is ticketed, without any fault on his part, he has a right of 
action for a t  least nominal damages, though he suffers no actual injury, 
and for such actual injury as he may in  fact suffer." After laying down 
the foregoing as the ordinary rule, tvhen the conductor, with a full 
knowledge of the destination of a passenger, merely takes him beyond 
that point and lets him off without circumstances of aggravation, pro- 
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ceeds to refer with approval to the ruling of the Court of Alabama, 
already cited, that there was evidence in addition that a female 
passenger was ordered off the train with her infant, the circum- (611) 
stances attending her expulsion were evidence to be considered 
by the jury of wilful wrong on the part of the conductor, and consequent 
liability on the part of the company to punitive damages. I t  is an error 
that will lead to endless confusion to hold that "smart money," which 
is allowed as a punishment to the wrongdoer, may be recovered in  every 
case where under the common-law practice an action ex delicto would lie. 
IVannamake~ v. Bowes, 32 Md., 42 ; Willcinson v. Searcy, supra,; Phelps 
v. Owens, 11 Cal., 22. All of the actions brought against railway com- 
panies for breach of duty arise out of tort, but it is only in those where 
the elements already mentioned as indicative of bad motive exist, and 
where, in addition, some personal injury or indignity is sustained, that 
the plaintiff is allowed to recover more than compensatory damages. 
Morse v. Duncan, 14 Fed., 396. I n  Tomlinson v. R. R., supra, the 
Court said: "The fact that the plaintiff was wrongfully expelled places 
him in  no more favorable attitude, ae a claimant of punitive damages, 
than if he had been rightfully ejected, but in  an unlawful or unwarrant- 
able manner. I t  is an essential prerequisite to the acquisition of the 
right to recover exemplary damages for wrongful expulsion of a pas- 
senger from a train that there should be evidence of undue force, unneces- 
sary rudeness in the application of the force or insult, malice or some 
wilful wrong accompanying the act of ejecting him or causing him to 
leave the train." Rose v. R. R., supra, and authorities there cited. 

Justice Clark for the Court, in  Wallace v. R. R., 104 N. C., 442, 
approving the rule laid down in 3 Sutherland Damages, 261 (1 Ed.),  
said: "Plaintiff is to have a reasonable satisfaction for loss of both 
bodily and mental powers, or for actual suffering both of body and mind, 
which are the immediate and necessary consequences of the injury." 

"In the absence of any sufficient testimony to make the company liable 
for wilful disregard of the intestate's danger," said the Court in Rose- 
man v. R. R., 112 N.  C., 709, "we think the court below erred in 
submitting the case to the jury." (612) 

I t  is true that smart money may be awarded by the jury when no 
actual but only nominal damage is shown, as when a conductor rightfully 
expels a person from a car, or the owner puts a trespasser off his 
premises, and either of them uses excessive force, or subjects such person 
to useless indignity. Tomlkson v. R. R., supra; White v. Barnes, 112 
N.  C., 323. The allowance is made in these instances on account of the 
assault or rudeness. But where a trespass is committed by mistake, the 
case is not governed by the same principle as when a wilful assault is 
committed. Beveridge v. Welch, 7 Wis., 465. I t  is not sufficient ground 
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for allowing punitive damages that the defendants, when they committed 
a trespass, had reason to believe, but did not know, that their acts were 
wrongful and might result in  injury to plaintiff. Inman v. Ball, 66 
Iowa, 543. On the other hand, a trespasser is always responsible for 
such actual damages as legitimately follow from his act, whether he con- 
templated the result or not (Allisofi v. Chandler, 11 Mich., 542), while 
one who assaults another is presumed to have intended the personal 
injury-that is, the consequence of committing the assault-it being a 
wrongful act, done purposely and without cause. Gusty v. Arnbs, 28 
Mo., 33; U. 8. v. Taylor, 2 Sum., 586; Causee v. Anders, 20 N. C., 388. 
We think that the case at  bar is one of those where the plaintiff, under 
the common-law practice, might have elected to bring his suit either for 
the breach of contract i n  failing to bring the plaintiff back on schedule 
time or for the disregard of his duty to the public as a carrier, either an  
action of assumpsit or of trespass. But, because he chose then to sue 
for the tort and now to allege such facts as show an omission of duty, it 
does not follow that upon proof of such allegations exemplary damages 

will be allowed. There has been a failure to show the sort of 
(613) wilfulness that manifests its presence in  malice, rudeness, violence, 

indignity and reckless disregard of consequences, and there is no 
evidence that the plaintiff suffered from sickness contracted by exposure 
incident to the delay, or was subjected, in  consequence of the defendant's 
failure to furnish transportation, to any other personal injury or to 
indignity. I f  neither the intentional and wrongful expulsion of a pas- 
senger, not accompanied with undue force (Tomlimon's case, supra), 
nor the negligent carrying him beyond his destination (3  Sntherland, 
see. 938), after having inspected his ticket or received it, is sufficient 
evidence of the wilful infliction of personal injury to warrant the allow- 
ance of punitive damages, we fail to see upon what principle we can 
hold a railroad company liable to be so punished because, with a full 
knowledge on the part of its manager that the company had but two 
engines, one of which was in the shop at Norfolk for repairs, it under- 
took to haul to Jamesvi~lle and back with the other, not then in good 
condition, the train on which the plaintiff and others, who had return 
tickets, were to be carried as passengers, because only of the delay and 
inconvenience incident to such detention. I f  the same engine, in conse- 
quence of the bad condition of the track or the engine itself, had, with the 
cars, been derailed, only those passengers who received bodily injury 
could have maintained actions against the company and have recovered, as 
a part of the compensation for the consequences of the accident,exemplary 
damages. I t  is not necessary to cite authority in  support of the sound- 
ness of so plain a proposition, and yet if we sustain the court below the 
logical result would be that a passenger who is delayed, without suffering 
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bodily injury, by a defective engine, is entitled to smart money, though 
he could not have subjected the company to such punishment had he 
escaped unharmed when it was derailed and upset. "Neither negligence 
without damage, nor damage without negligence, will constitute any 
cause of action." Shearman & Red., supm, secs. 23-25. The 
case of Purcell v. R. R., 108 N. C., 414, seems to have been con- (614) 
fidently relied on to sustain the contention of the plaintiff. The 
facts in  that case were that the plaintiff had purchased a ticket and was 
waiting, at  the time a t  which it was advertised that the train would 
stop, at  the station where he was to embark, but the cars being overloaded 
because a circus was to give an exhibition at the station to which the 
passenger was destined, the conductor did not stop at  the station, but 
left him standing. I t  was held that the failure to provide sufficient 
means of transportation, when by reasonable diligence it could have been 
ascertained that they would be needed, was such evillence of wilfulness 
and gross negligence as to warrant the court in instructing the jury that 
they might allow punitive damages. I n  the opinion, H e i m  v. 
McCaughan, 32 Miss., I ,  was cited as "exactly in  point" to sustain the 
ruling, though even that extreme case was distinguishable from Purcell's 
case, as well as that at bar, in  that the jury must have found preliminary 
to the assessment of exemplary damages: 

1. That, after advertising that the boat would stop for passengers at  
the landing where the feme plaintiff was waiting, the owners or their 
agent wilfully or capriciously passed by when they could have effected a 
landing there and had room to accommodate the plaintiff. 

2. That the instruction excepted to and sustained was that the plain- 
tiffs were entitled, "from the exposure and discomfort they suffered" in 
waiting for the boat, to exemplary damages (p. 24), i t  appearing on 
the trial that the feme plaintiff was pregnant, and that the weather being 
unusually cold she suffered great pain and anguish, whereby her health 
and life were in  peril. 

I n  addition to the authorities already cited upon this point, we find 
a summary of the doctrine (compiled from leading cases in Ray Negli- 
gence of Imposed Duties, p. 228, section 68), which is as follows: 
"Where, according to the schedule of trains, a passenger arrives 
a t  a station intending to take passage, and he finds no train ready, (615) 
and is compelled to remain over the night, and in consequence 
of the delay he fails to keep an appointment and complete business 
arrangements, while he will be entitled to recover the actual expense 
incurred in his hotel, he cannot recover beyond more than nominal dam- 
agesn--citing R. R. v. Qreen, 52 Miss., 779, to sustain the proposition; 
and the Court say, in that case, on page 229, that "punitive damages 
will not be allowed in  the absence of any circumstances of malice, op- 
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pression, insult, personal injury, mental and physical suffering, although 
sometimes more than actual damages may be awarded against common 
carriers by way of punishment for their neglect of duty and as a pro- 
tection to the public." I n  the application of the proposition which is 
taken from that case, the Court held that where a passenger train ran 
sixty yards beyond the platform and failed to stop there long enough 
for a passenger, who had bought a ticket and was waiting to embark to 
reach it, the allowance of $1,500 damages was excessive, because, "no 
damages were proved except disappointment, delay and inconvenience." 
The reasonable rule adopted in Mississippi will not, therefore, apply 
either to Purcetl's case or to that a t  bar, since no persona1 injury was 
sustained by the complainant in either case, nor was upon any phase of 
the evidence, to recover punitive damages, shown, except the disappoint- 
ment, delay and inconvenience resulting from the failure to furnish 
means of transportation. 

We conclude, therefore, that the plaintiff was not entitled, upon any 
phase of the evidence, to recover punitive damages for the reasons : 
1. That he has not proved that he sustained any personal injury or 

shown any grounds for asking damages except inconvenience, 
(616) delay and disappointment. 

2. That in no aspect of the testimony is there evidence of bad 
motive sufficient to entitle the plaintiff to more than compensatory 
damages. 

I n  passing upon this question we must invoke the aid of common- 
sense and common observation, since the question whether a given act 
amounts to negligence at  all, and, if i t  does, what degree of culpability 
attaches to it, depends not only upon surrounding circumstances, such 
as the condition of the parties, but the condition of the country and the 
progress of improvement in  science and the arts. 

We cannot shut our eyes to the history of railways in North Carolina, 
and the daily developments of the country by new branch lines built first 
for the trarisportation of lumber, and gradually ext,ending their business 
as carriers to other freight, until a t  last, though the corporation has 
been able to purchase not more than two or three engines and a single 
passenger car with few appointments, its patrons induce i t  to transport 
passengers in order that they may have the advantage of saving time 
and expense by substituting such a conveyance as an  improvement on a 
road wagon or other vehicle. We are not disposed to check the process 
of evolution which we see around us from a lumber road into a com- 
fortable line for passengers as the development of business justifies the 
change. Even where a road appears to be retrograding, we see no reason 
why we should interpose with a harsh rule, such as would have stopped 
the operation of the Raleigh and Gaston road nearly fifty years ago, 
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with the best efforts of our distingqished Governor Graham, representing 
the State as a principal stockholder, and running i t  with poor equip- 
ments and constant danger of injury to passengers by derailments and 
snake-heads and frequent delays of many days to purchasers of tickets. 
History has repeated itself in  the gradual improvement of the roadbed 
and equipment of the Western North Carolina Railroad. I f  the axe is 
to be brought to the root of the tree by stopping these roads from trans- 
porting persons a t  all unless the conditions be improved, the 
Legislature has wisely attempted to vest the necessary power in (617) 
the Railroad Commission to accomplish this end, either by order- 
ing a cessation of operations or the improvement of the roadbed and the 
purchase of new equipments. Meantime, neither the law, fairly inter- 
preted, nor considerations of public policy, warrant the adoption of so 
harsh a rule as that proposed. 

I t  necessarily follows that Purcell's case is overruled as inconsistent 
with the principles we have laid down. We are less averse to taking 
this course, because the doctrine there enunciated can never become a 
rule upon which the title to property depends, and, as we have intimated 
already, because i t  may operate in its enforcement to check the improve- 
ment and development of sections now too remote from market to justify 
the most costly roadbeds and the best equipments. 

For  the reasons given we deem i t  unnecessary to discuss the other 
exceptions, which, we may state in  a general way, are untenable, and 
we feel constrained to grant a new trial. 

Judgment was entered at last term. 

CLARK, J., dissenting: I t  is the duty of railroad companies to run 
their trains according to schedule. "Passengers, if delayed, are entitled 
to compensation for loss of their time (R. R. v. Books, 57 Pa., 339), 
with their expenses during delay, or, when necessary, expenses of pro- 
curing another conveyance. As to compensation for loss of time, . . . 

lit is admissible to prove the rate of wages at the place of destination." 
2 Harris Damages by Corporation, 545. "A passenger, in  order to avoid 
delay, can only incur a reasonable expense. He  cannot take a special 
train i n  order to avoid a slight delay. . . . The value of time 
lost may also be recovered. Evidence of the rate of wages earned by 
persons of plaintiff's trade at the place of destination is admissible to 
guide the jury in  fixing the damages." 2 Sedg. Dam., 862, 863. 
Such are the general principles applicable in cases where, by (618) 
reason of the train being behind the schedule time, the passenger 
misses connection with the first train on a connecting road, or is delayed 
even in  reaching his destination on the carrier's own line according to 
the advertised schedule when the action is for breach of contract. As in 
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every such case of delay each passenger is entitled, at  least, to nominal 
damages, i t  is of importance to the public and the common carrier to 
revert to the settled principle in actions for breach of contract that the 
parties are only liable for those damages which were reasonably in their 
contemplation at  the time of making the contract. This is the usual 
limit of damages, but there may be cases where the neglect of the carrier 
is so wilful as to make it liable in  an action of tort for exemplary 
damages. 

The plaintiff, however, contends that as the present is an action of 
tort, upon the evidence he is entitled to recover exemplary damages. 
The question was decided by this Court, no one dissenting, in  Purcell v. 
R. R., 108 N. C., 414, where i t  is said (pp. 417,418) : "The Code, section 
1963, provides, 'Every railroad corporation shall . . . at regular 
times, to be fixed by public notice, . . . take, transport and dis- 
charge such passengers and property . . . on due payment of the 
freight or fare legally authorized therefor, and shall be liable to the 
party aggrieved in  an action for damages for any neglect or refusal in 
the premises.' For a violation of such statutory duty the plaintiff might 
have sued in contract (Ilodges v. R. R., 105 N. C., 170), but he could 
elect to sue in  tort for the injury and the breach of public duty (existing 
independent of the statute) by the wilfulness or negligence of defendant. 
Bishop Non-contract Law, pp. 73, 74; Redfield Uarriers, p. 422 ; TaZZorz 
v. R. R., 2 El. & El., 844. I f  the tort was committed by mere negligence 

of the defendant, as simple carelessness or inadvertence, the plain- 
(619) tiff would be restricted to compensatory damages, and as no 

special damages were alleged and shown other than obtaining 
another conveyance, the measure of damages, as laid down by the court, 
to wit, the price of procuring such other conveyance, would have been 
correct. But if the conduct of the defendant was wilful, or showed such 
gross negligence as to indicate a wanton disregard of the rights of the 
plaintiff, he was entitled to recover  unitive damages in  addition." 

I n  the present case there was evidence of great dilapidation of cars, 
rolling stock, engines, roadbed and trestles, and of continued neglect to 
repair the same. So gross was it that for defendant to continue to offer 
to transport and to receive for transportation passengers, with such 
defective machinery and roadway, was such a disregard of its duties and 
the rights of the public that in case of death resulting to a passenger 
while en rozita, there are authorities which would have sustained an 
indictment for manslaughter against the president, directors and other 
chief officers. I t  is very certain that, with such machinery and roadbed, 
to contract to'take the plaintiff and others on a round trip, and having 
gotten them to the other end of the line, to leave them there to get back 
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as they could, was such "gross and wilfuI disregard of plaintiff's rights 
as would entitle him to recover punitive damages." As was said i n  
Purcell v. R. R., supra, "should an excessive verdict have been found by 
the jury, the discretion rested with the trial judge to correct i t ;  but i t  
would be a denial of justice to permit a common carrier to exhibit such 
arbitrary and wilful neglect of the duties it has assumed, -and such dis- 
regard of the rights of others. Yet such is the effect if, without adequate 
excuse, it should be allowed thus to act with no other penalty than refund- 
ing the price of the ticket, and the price paid for another conveyance, 
since the latter would be demanded in  very few cases, and only when the 
destination is a t  a short distance. . . . The refunding of the price of 
the ticket would, i n  most cases, amount to nothing, as the passenger 
would usualIy buy a 'ticket by the next train. Yet the incon- 
venience, annoyance and injustice to the traveling public by such (620) 
detention would be great and difficult to estimate." I n  that case, 
the plaintiff sued for damages because the train ran by its regular station 
without stopping to take him on. Here, the condition of the machinery 
and roadbed was such that it was dangerous to travel over the road. The 
defendant company showed a criminal indifference to the rights of the 
public in  offering to transport passengers when it knew the uncertainty 
alike of safe transportation and on schedule time, both of which are 
implied in  its offer. 

The company oved i t  to the public to keep its appliances and roadway 
in  proper condition to transport safely and according to schedule. If 
i t  had not money in  the treasury, i t  should have borrowed it, and if 
unable to do that, it should have suspended operations, as we learn i t  
has since done. 

It is not every case where a railroad is in a bad condition, and there is 
delay or failure to convey, that the jury can give punitive damages. The 
court here told the jury that, "if the defendant had reason to believe, 
and did believe, from the business of the road for several years past, and 
the condition of its engines, that it would be aMe to keep its contract to 
transport plaintiff, and an accident occurred which they could not, in  the 
ordinary course of their business, have foreseen and provided for, it 
would not be wilful negligence." To this the defendant did not except. - The court further charged, if the jury "found that the roadbed, track 
and engines of the defendant were, at  the time alleged, in such condition 
as to render i t  reasonably certain, in  the ordinary running of its trains, 
that the engines would not be able to carry the trains through, or the 
roadbed and track in such condition as to render i t  unsafe to carry its 
trains over it, and they permitted this condition of things to con- 
tinue up to the alleged time, it would be wilful negligence, for which 
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(621) you may allow punitive damages. I f  you find that they had 
allowed their road, track and.engines to get in  such condition as 

not to be able to do the o~dinary  business of the road by their negligence, 
and the character of that negligence was such as to satisfy you that 
defendant did not care, or was indifferent as to whether they had the 
train there or not, i t  would be wilful negligence." To this the defendant 
excepted. 

The action was brought for a tort. The second paragraph of the com- 
plaint was as follows : 

"That the defendant so carelessly and negligently conducted and 
managed the said railroad, and so carelessly and negligently allowed its 
track, cars, locomotives and other appurtenances belonging to the said 
railroad as a common carrier to become so out of repair, and the equip- 
ment of the said railroad to become so run down and incomplete, and so 
negligently failed to provide adequate facilities for the transportation of 
passengers, that the plaintiff, by reason of the premises, having on 7 
September, 1892, purchased at the town of Washington a ticket to the 
town of Jamesville and return-to return on 9 September, 1892-for 
which the defendant charged and received from theaplaintiff the sum of 
one dollar, was carried over the railroad of the defendant company to 
the town of Jamesville. That upon the said 9 September, 1892, a t  the 
advertised time, plaintiff presented himself at the defendant's depot i n  
Jamesville, N. C., for transportation over said railroad to Washington, 
N. C., and because of the negligence, carelessness and lack of proper 
equipment of a railroad receiving the profit of a common carrier, and 
owing duties to the public, and without fault on the part of the plaintiff, 
defendant failed to provide locomotive, cars or other means for the 
transportation of and failed to transport this plaintiff to the town of 
Washington according to its public duty and advertisement, to plaintiff's 

damage five hundred dollars." 
(622) And one of the issues submitted was, "Did the defendant negli- 

gently suffer and permit its road, rolling-stock and equipment to 
become i n  the condition described in section 2 of the complaint, so that 
it was unable to discharge its duties to the public as a common carrier 
of freight and passengers?" The above charge was, therefore, appro- 
priate to the controversy in  the pleadings, and i t  was most amply sup- 
ported by the testimony. 

I t  will be seen by reference thereto that the roadbed, the engines and 
the rolling-stock were all unfit and dangerous to be used, that the man- 
ager of the company reported the condition of the same to the owners in 
Philadelphia, but that in wilful disregard of their public duties they 
neither put the road, engines and rolling-stock into fit condition, nor 
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discontinued holding themselves out to the public for the safe and 
regular carriage of passengers. I f  such conduct as the evidence described 
was not such wilful disregard of the defendant's duties to the public as 
will entitle the plaintiff to recover punitive damages, i t  will be abso- 
lutely impossible for a railroad company in this State to show that ('wil- 
ful disregard of its duties and indifference to the rights of the public" as 
will, under all the authorities, make it liable for punitive damages. The 
damages recovered was $50. Upon the evidence the defendant has cause 
to congratulate itself that it is not defendant in  an action for damages 
for death or personal injuries caused by its gross and wilful negligence, 
or that its officers are not under indictment for manslaughter. 

This is not a breach of contract for carriage by a private party. But 
it is the direct result of a long-continued disregard of duties assumed in 
regard to the public by a corporation which sought and obtained the 
exercise of the right of eminent domain to furnish i t  a right of way, and 
other special privileges. These were granted solely in  consideration of 
the services which the defendant undertook to render to the public, 
but which i t  has wilfully and grossly neglected to properly render. (623) 
The defendant's own evidence was that its manager had repeat- 
edly, time and again, notified the president and directors of the dilapi- 
dated and dangerous condition of the machinery and roadbed, but that 
adequate relief had always been denied. 

I n  R. R. v. Hurst, 36 Miss., 660, i t  is said: "It is the right of the jury 
in  such cases to protect the public by punitive damages against the negli- 
gence, folly or wickedness which might otherwise convert these great 
public blessings into the most dangerous nuisances." 

The Railroad Commission Act (1891, ch. 320, sec. 11) provides that 
for a wilful violation of the rules and regulations made by the Commis- 
sioners, railroad companies are liable for exemplary damages. I t  would 
be an anomaly, certainly, if they are not liable for exemplary damages 
for a wilful violation of statutory regulations, as i n  this Case. . 

This disposes of the exception to the charge. The exception to the 
evidence that an engineer in defendant's employ a year previous was 
allowed to testify to the bad condition of roadway and machinery a t  that 
time cannot be sustained. This was competent, taken with the other 
evidence, to show the gross neglect of defendant in permitting the 
dilapidation to continue, all the while holding itself out to the public 
for the safe and regular carriage of passengers. The exception to issues 
is also without merit. Every phase of the controversy raised by the 
pleadings could be fairly presented upon the issues submitted. Hum- 
phrey v. Church, 109 N. C., 132. 
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Cited: Brooks v. R. R., post, 624; Waters v. Lumber Co., post, 655; 
Handey v. R. R., 117 N.  C., 566, 570; Mfg.. Co. v. R. R., ib., 590; 
Daniel v. R. R., ib., 610; Remifigton v. lirirby, 120 N.  C., 325; Seawe11 
v. R. R., 132 N.  C., 859; Puett v. R. R., 141 N. c., 334; Wilson v. 
R. R., 142 N.  C., 340; Rushing v. R. R., 149 N .  C., 163; Peanut Co. v. 
R. R., 155 N. C., 156; ~'ulghum v. R. R., 158 N. C., 562; Thomas v. 
R. R., 173 N. C., 495; Browm v. R. R., 174 N.  C., 696. 

(624) 
L. F. BROOKS v. JAMESVILLE AND WASHINGTON RAILROAD 

COMPANY. 

Action for Damages-Com,mon Cawier-Excursiotz Tkckt-Defective 
Equipmenst-Punitive Dam'ages. 

(For syllabus, see Ha?zsley v. Jamesville and Washington Railroad, at this 
term.) 

ACTIOR for damages, ,heard before Graves, J., and a jury, at  Fall  
Term, 1893, of BEAUFORT. 

The facts are the same as those of Hamley v. R. R., 602, supa. 
Defendant appealed from the judgment for plaintiff. 

Charles F. T'Varreru for plaintif. 
John H. Small for defendant. 

AVERY, J. Though a critical examination of the assignments of error 
.shows that some of the instructions given to the jury and excepted to 
by defendant were erroneous, upon different grounds, yet we deem i t  
best to hold that this case depends upon the principle announced i n  the 
opinion in  aansley v. R. R., ante, 602, in reference to the allowance of 
vindictive damages, and therefore we grant a new trial. 

CLARK, J., dissenting: When damages are special, and do not neces- 
sarily accrue from the act complained of, the facts out of which they 
arise must be specially averred in the pleadings. But exemplary dam- 
ages are not the subject of a claim in the sense that it is necessary to 
make an averment thereof in  the complaint. Such damages may be 
allowed by the jury without being specially pleaded, if they find that 

the injury complained of was committed in  such a manner as 
.(625) justifies the addition of punitive or exemplary damages to the 

compensatory damages allowed. 1 Boone Code Pleading, sec. 140 ; 
430 
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Gustafson v. Wind, 62 Iowa, 281; R. R. v. Arnold, 90 Ala., 159; 
Wilkinson v. Searcy, 76 Ala., 176; 2 Thompson Neg., sec. 1245; Panton 
v. Holland, 17 Johns, 92; Taylor v. Holman, 45 Mo., 371. Such was the 
rule at  common law, and The Code was not in  the direction of mere 
technical pleading. This rule has been uniformly observed in this State. 
Knowles v. R. R., 102 N. C., 59. 

I n  Purcell v. R. R., 108 N. C., on p. 418, i t  is said: "If the tort was 
committed by carelessness or inadvertence, the plaintiff would be re- 
stricted to compensatory damages, as no special damages were alleged 
and shown. But  if the defendant's conduct was wilful, or showed such 
gross negligence as to indicate a wanton disregard of the rights of the 
plaintiff, he was entitled to recover punitive damages in addition." This 
i s  an action for tort. Bishop Non-contract Law, secs. 73, 74; Thomp- 
son Carriers, see. 544; Redfield Carriers, sec. 414; Purcell v. R. R., 
108 N. C., on p. 422. Whether in such actions the jury shall add 
exempla~y damages to the compensatory damages given arises upon the 
proof, and is not a matter of pleading. I n  some of the States exemplary 
damages are not allowed at all. I t  is settled in this State, in  conformity 
with the rule generally obtaining elsewhere, that in  a proper case the 
jury may add such damages to the compensatory damages given. John- 
son v. Allen, 100 0. C., 131; Bouden v. Baizes, 101 N.  C., 612; lirnowles 
v. R. R., supra; Gil~eath v. Allen, 32 N. C., 67. A most interesting and 
instructive discussion as to the origin and nature of exemplary damages, 
and a summary. of the jurisdiction and instances in which allowed, will 
be found in 1 Sedgwick Damages, 8 Ed., 1891, ch. 11, pp. 500-548. I t  
only remains to consider if this is one of the cases in which the jury 
would be authorized to allow such damages. 

The judge correctly charged the jury as follows: 
"(3)  I f  you answer the third issue (i.e., Did the defendant (626) 

negligently fail to transport the plaintiff, as alleged in the com- 
plaint 1 )  in the negative, the plaintiff would be entitled only to compen- 
satory damages. 

"(12) I f  the defendant failed to provide proper means for the trans- 
portation of passengers, as for instance for the plaintiffs in this case, as 
they had undertaken to do, wantonly and wilfully, the jury may give 
punitive or punishing damages, and the amount of such is largely a 
matter for the jury to determine, but the court will supervise, to see that 
no harm is done." 

The charge of his Honor is full and carefully considered, to which 
several exceptions were taken, but its correctness depends, after all, upon 
the legal proposition involved in this section 12. , 

I t  is settled in  this State that puriitory damages can be given against 
a common carrier for wilful and wanton disregard of its duties to the 
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public, and that these can be recovered in addition to compensation, by 
any passenger injured by such conduct of the company. Purcell v. 
R. R., supra, citing Heirn a. iMcCaughan, 32 Miss., 1. 

I n  R. R. v. Humt, 36 Miss., 660, the Court say it is "the right of the 
jury i n  such cases to protect the public by punitive damages against 
the negligence, folly or wickedness which might otherwise convert these 
great public blessings into the most dangerous nuisances." 

I t  is contended, however, that though punitive damages are allowed 
in  this State, they cannot be recovered against a corporation: 

"1. Because there is a remedy by proceedings to vacate the charter upon 
failure to discharge its duties properly. 

"2. That if the track and rolling-stock were in  the frightful condition 
shown by the evidence, application could have been made to the Railroad 

Commission to have them put in order. 
(627) "3. Because the defendant expended on its track and rolling- 

stock the earnings of the road, and i t  was compelled 30 do no 
more. 
"4. That the plaintiff was guilty of contributory negligence in travel- 

ing over a railroad which was in  such terrible condition." 
As to exception 1, if the plaintiff had been wealthy, public-spirited, 

possessed of leisure and a knowledge of the condition of defendant's 
road and rolling-stock (none of which things are in  proof), he might, if 
so inclined, have taken proceedings to have the defendant's charter 
vacated. But  even then i t  would not be incumbent upon him to do so. 
Besides, i t  is not clear that a failure to properly convey the plaintiff, 
according to contract time, would entitle him to vacate the charter, and 
the condition of the road only violated his individual rights to that 
extent . 

Exception $.-For the same reasons, and because the plaintiff could 
not foresee that he would wish to use the defendant's road, the plaintiff's 
failure to apply to the Railroad Commission neither cures the defend- 
ant's wilful and wanton negligence nor deprives the plaintiff of his 
remedy jn this action. Instead, i t  is for these very reasons that, where 
a quasi-public corporation has wilfully and wantonly failed to discharge 
its duties, punitive damages are allowed to a private party who under- 
takes to punish the corporation by an action prosecuted at  his own cost. 

Exception 3.-Neither is it a defense that the defendant' expended its 
earnings on the road. I t  was notified by its superintendent of the dan- 
gerous condition of the road and rolling-stock, and that the earnings 
were not sufficient to put them in proper order. To continue to hold 
itself out thereafter as a common carrier and invite travel, without 
putting the property into a safe' condition, was wanton and wilful 
negligence, amounting to criminality. I f  the earnings were not suffi- 
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cient, the company should either have borrowed money, on mort- (628) 
gage or otherwise, to put the road and rolling-stock in  a safe 
condition, or it should have ceased to offer itself to the public as a 
carrier of passengers. Hutchison Carriers, see. 312. 

Exception 4.-If the fourth objection is seriously raised, i t  is sufficient 
to say that the record fails to disclose any previous knowledge by the 
plaintiff of the condition of defendant's road. 

There was ample evidence to justify the court in  submitting to the 
jury the question whether the defendant showed such a reckless disregard 
of its duties to the public, and to the plaintiff, as amounted to wanton- 
ness or wilful negligence. Without reciting the ebidence, it may be said 
that i t  would be difficult to make out a stronger case. The defendant 

' had only one of its two engines in order, and no shops on its road, so 
that if an accident happened to that engine a delay of several days must 
ensue; its roadbed was partly on stringers so infirm that in  places the 
track would sink below the water when the train passed; i t  had an  insuffi- 
cient number of ties, many of them rotten, so that the track would 
spread; the rails were laminated, and the general condition of the track 
and roadbed was such that even a new engine would soon be broken by 
the jarring and shocks, and its only engine was old and dilapidated. 
Under these circumstances, to offer itself to the plaintiff and his com- 
rades to take them on an excursion over its line, returning them next 
day, showed a reckless and wanton disregard by the defendant of its 
duties to the public and the plaintiff, for which, in addition to compen- 
sating the plaintiff for his expenses, the defendant is liable also to 
punitive damages. 

I t  is urged, however, that the plaintiff suffered no physical injury; 
but exemplary damages are not given only in  cases of physical injury 
to the plaintiff. They are often added to punish the defendant for his 
wantonness, wilfulness or breach of public duty, as in  cases of wilfully 
running by a station without stopping to put a passenger off. 
R. R. v. Bellers, 93 Ala., 9 ;  or to take one on; Purcell v. R. R., (629) 
Heirn v. McCauglhan and R. R. v. Hurst, supra, and Wilson v. 
R. R., 63 Miss., 352; or wrongfully ejecting a passenger; or doing so 
rudely; Enowles v. R. R., supra; Tornlinson v. R. R., 107 N. C., 327; 
or offering an indignity to a passenger, Qroker v. R. R., 36 Wis., 636. 
And there are many other instances. 1 Sutherland on Damages, 748. 
I n  these cases, the exemplary damages are added to punish the defendant, 
and they go to the plaintiff, probably in the nature of a reward for 
vindicating a public wrong by a private action, undertaken and prose- 
cuted at  his own risk and expense. They are, hence, allowed where there 
is no physical injury, R. R. v. Sellers, supra; and where the compensa- 
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tory damages are nominal only, Heflen v. Baker, 19 Ean., 9 ; Wilson v. 
Vaughan, 23 Fed., 221 ; 5 A. & E., 22. 

Suppose this case: A railroad company in splendid condition, as to 
roadbed and rolling-stock, agrees to take an excursion party on Thursday, 
as in this case, say from Charlotte to Ashboro, and bring them back 
next day. But owing to increased demand for accommodations on other 
parts of its lines, or for no reason at all, i t  runs no trains by which the 
parties could return until the Tuesday following: would it be sufficient 
in such case to give the parties wronged their board from Thursday till 
Tuesday, and tell them as they suffered no physical injury that further 
remedy can only be had by beginning proceedings to vacate the defend- 
ant's charter (if it could be vacated for one act of this kind), or by 
application to the Railroad Commission to require the defendant here- 
after to have more engines and cars? The conduct of the defendantois 
even worse, for it held itself out to the public and to the plaintiff as 
sufficiently supplied with facilities to take the plaintiff and his party to 
Jamesville and return to Washington next day, but, in fact, from the 

condition of its track and rolling-stock, of which its managers 
(630) are fixed with notice, there was grave doubt if the passengers 

could be taken over the line at all, alive and uninjured. The 
accident seems to have been not that the passengers were detained five 
days, but that they got back at all. 

There were other exceptions, but what has been said disposes of the 
whole matter. The pleadings and the evidence justified the judge in 
submitting to the jury the question whether the defendant was guilty 
of a reckless disregard of its duties to the public and the plaintiff. 
They so found. That other parties may also sue, and the aggregate sum 
may be excessive, is an argument against allowing punitive damages in 
any case. But as that has been settled in this State, the remedy is in 
the judge setting aside the verdict unless the damages are reduced, and 
that course the judge pursued in this case. 

If common carriers, and such other quasi-public corporations as exer- 
cise franchises by authority of law, can wilfully and wantonly fail or 
refuse to discharge the duties in consideration of the promise to perform 
which valuable franchises are given, then their conduct might become 
arbitrary in the highest degree. I n  oases where there is no physical 
injury, as wilfully running by a station without taking up a passenger 
or putting one off, or not running a train to return on the day promised, 
if the company is only held to pay compensatory damages, there would 
be no protection to the public in any case where the company might find 
i t  profitable or might arbitrarily choose to disregard the duty it owes 
to the public and the plaintiff. For this reason, the courts of this and 
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so many other States, in  the cases above cited, permit the jury to impose 
exemplary damages "as an example," subject to the supervision of the 
court to prevent excessive damages. - 

Cited: X. c., 117 N. C., 566, 578. 

(631) 

FRANK WHITE v. NORFOLK AND SOUTHERN RAILROAD COMPANY. 

Action for Damages-Cornmo~ Carriers-Hiring Boat for Excursion- 
Liability of Common Carriers to Passengers-Wrongful Act of 
Servant. 

1. A common carrier has no power to relieve itself of liability to passengers 
simply by delegating its privileges to others, unless i t  has express au- 
thority, by statute. to lease its line and privileges. . 

2. Hiring a train for an excursion does not excuse a company for liability to 
passengers for injury caused by its servants; hence, where a railroad 
company, having by its charter the right to own and operate steamboats, 
chartered or hired a steamboat, manned by its own officers and crew, 
under its pay, to the managers of an excursion, it is liable for injuries to 
a passenger resulting from the negligence or wrongful act of its servants, 
unless it had transferred to the hirers the emoluskve right to discharge 
the servants and employ others in their stead, and this is so although the 
contract of carriage was between the passengers and hirers. Bernble, that 
it might be different if the naked boat had been hired without further 
stipulations. 

3. In. such case it is immaterial whether the b'oat was chartered to run to 
points not on the regular lines of defendant company. 

4. I t  is the duty of a common carrier not only to carry its passengers safely, 
but to protect them from ill treatment from its servants, other passengers 
and intruders, and it is liable for an injury or ill treatment committed by 
its servants, whether in the line of their employment or not. 

ACTION, heard a t  Spring Term, 1894, of CHOWAN, by Armfield, J., 
and a juqy. 

It was in  evidence that the defendant owned several steamboats, fully 
manned and equipped, which it used in its business upon its regular 
line. That in July, 1893, defendant chartered one of these boats, the 
Mary E. Roberts, with its regular crew and equipment, to C .  D. Morris 
and E. R. Ferebee, to run an excursion from Edenton to Nag's Head, 
leaving on Saturday night and returning Sunday night, for the 
sum of $60. It was admitted that the route from Edenton to (632) 
Nag's Head was not one of defendant's lines. That the crew on 
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said boat were employed by the month by the defendant to run said 
boat, and in that way were paid for their services on said occasion by 
defendant. That the defendant had no control or direction of said 
excursion, or of said boat, except that it employed the said crew as 
aforesaid. The plaintiff bought a ticket for said excursion on the wharf 
at Edenton (it did not appear from whom, or by whom i t  was signed), 
which ticket was collected from him by the captain of The Roberts on 
said excursion trip. While on said boat returning from Nag's Head, 
near the engine-room, the plaintiff was struck by one Elliott, the engi- 
neer of the boat, near the door of the engine-room, and violently cursed. 
As soon as the officers of the boat heard of the trouble on board they 
came down and ordered the engineer to the engine-room, where he 
remained till the end of the trip, but continued to abuse and curse the 
plaintiff. The engineer, at  the time he struck plaintiff, said to him: 
"You are one of the parties making a disturbance on the boat." But  
White denied, on the trial of the case, that he did make any disturbance. 
I t  was in  evidence that the said engineer was a competent and efficient 
officer, who had been in  the service of the company for nine years, but 
that upon two occasions, while in  its service, he had been on a spree, one 
of them being while he was engineer of a boat run by one of the officers 
of The Roberts on this excursion. 

There was evidence by the plaintiff to show that Elliott was drunk at 
the time he had the trouble with plaintiff, and evidence to the contrary 
offered by defendant. 

The court stated that in no view of the case could plaintiff recover, 
and in  deference to this intimation plaintiff submitted to a nonsuit and 
appealed. . 

I t  was alleged in  the complaint, and admitted in  the answer, that 
defendant was, on 15 July, 1893, and now is, a corporation duly 

(633) chartered. under the laws of, and doing business in, North Caro- 
lina as a common carrier of passengers, and that i t  did, on the 

date stated and does now, employ and use in  prosecution of its business, 
besides its trains and engines, one or more steamboats. 

W. M.  Bond and J.  H .  Blount for plaintif. I 

Pruden & Vann for defendant. 

MACRAE, J. The first contention of defendant is that it is in no 
event liable, because the boat had been chartered by Morris & Ferebee 
for the occasion, and the contract of carriage was between the last-named 
parties and plaintiff. And it is found in the case "that defendant had 
no control or direction of said excursion, or of said boat, except that it 
employed the crew as aforesaid." But the defendant is a corporation 
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duly chartered under the laws of North Carolina and doing business as 
a common carrier of passengers, for the purpose of using not only its 
trains, but one or more steamboats. One of these steamboats was 
chartered to Morris & Ferebee. The word "chartered," as here used, 
means "hired." The defendant, however, by virtue of its franchise, was 
the common carrier and would have no power to relieve itself of liability 
to passengers simply by delegating its privilege to others. 

I t  is upon the same principle that it has been so often held that unless 
there be express authority by statute to a railroad company to lease its 
line, the company is liable for the negligent acts of its lessee. See 2 
A. & E., p. 756, where many authorities are cited. It will be seen also 

' 

that this boat was hired fully manned by officers and crew in the pay 
of the defendant. 

It cannot differ materially from the hiring of a train for the carrying 
of an excursion, where the contract of carriage is made between 
the passengers and the hirers under whose direction the excur- (634) 
sion is made. I n  the present case the boat was hired to run from 
Edenton to Nag's Hea'd and return, between certain hours. The de- 
fendant had no control or direction of the excursion, or of the boat, 
except that i t  owned the boat and employed the crew. The crew, how- 
ever, constituted the agency by which the boat was run. There might 
have been a distinction if the naked boat had been let to parties without 
further stipulation; but here the specific object of the excursion is stated 
i n  the contract and the servants of defendant directed to carry i t  out. 

"Hiring a train for an excursion does not excuse the company from 
liability to the passengers for injury caused by their servants." 2 
Redfield Railways, 212. The case of 8kkner v. R. R. is cited, where the 
declaration alleged that the plaintiff, at the request of the defendants, 
became a passenger in one of their trains, to be carried, etc., for reward 
to them, etc. ; that through the carelessness, negligence and improper con- 
duct of the defendants, the train in which the plaintiff was such pas- 
senger struck against another train, whereby the plaintiff was injured. 
At  the trial i t  appeared that the train in  question had been hired of the 
company by a benefit society for an excursion, the tickets for which were 
sold and distributed by the treasurer of the society, from whom the 
plaintiff purchased one, and that the accident was occasioned by the 
train, in which the plaintiff was, running against a train standing at 
the station, i t  being then dark. One of the points made by defendants 
was, that there was no evidence that plaintiff was a passenger, to be 
carried by defendants for hire. Upon this point Alderson, B., said: 
"The company, by giving their tickets to the treasurer of the society to 
distribute, constitute him their agent to contract with those who take 
the tickets; at all events, that was a question for the jury." 
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The test in  such a case as the present is whether the defendant aban- 
doned the entire control of its servants, the master and crew of 

(635) the boat, to the hirers. "If the hirer is vested for the time with 
the exclusive right to discharge the servants and employ others, 

he alone is responsible for their default." Shearman & Red. Neg., sec. 
74, note I. The defendant hired to H. for a day a steamer and crew. 
The crew were hired and paid and entirely controlled by the defendant, 
who also had power to substitute others in  their place. By the negli- 
gence of the crew an injury was occasioned to the plaintiff: Held, that 
the defendant was liable, as the crew were its servants and not those 
of H. Dohell v. Tyser, El. B. & L., 889. 

I n  this instance would the hirers have had the right to discharge the 
crew and employ others in their stead? Or did the defendant retain the 
authority to employ and discharge them? This contract of hiring is 
something like a charter party, in which the owner may either let the 
capacity of burden of the ship, continuing the master and crew in  the 
employment, or he may surrender t h e  entire ship to the charterer, who 
then assumes possession and control and provides himself with master 
and crew. The first is a mere covenant for the performance of a stipu- 
lated service, and the owner is responsible under such circumstances for 
the conduct of the master and crew. 3 A. & E., 144, note 6. 

It is contended that, as the boat was chartered to run to points not 
upon defendant's regular lines, the defendant would not be liable under 
the facts of this case. We have held in Washington v. R. R., 101 N. C., 
239, that a common carrier who entered into a special corntract to trans- 
port passengers or freight to a point beyond its own line, which can 
only be reached by another line, thereby constitutes the latter its agent 
in the performance of the contract, and will be held liable for any 
damage resulting from the negligence of the agent. So we conceive that 

the liability of the defendant would not be affected by the fact 
(636) that the boat was chartered to run between points not upon de- 

fendant's regular lines. 
It is contended also that there is a distinction between the liability of 

the master for negligence and that for a wilful wrong committed by the 
servant. Upon this point we have held in Hussey v. R. R., 98 N. C., 34, 
that "the rights, the powers and the duties of the corporate bodies have 
been so enlarged in modern times and these artificial persons have become 
so numerous and entered so largely into the every-day transactions of 
life that it has become the policy of the law to subject them, as far as 
practicable, to the same civil liability for wrongful acts as attach to 
natural persons, and this liability is not restricted to acts committed 
within the scope of granted powers, but a corporation may be liable in 
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an action for false imprisonment, malicious prosecution and libel." 
. Pearce Railroads, 273. 

We have endeavored to show, however, further on, that the liability 
of defendant arises here, not for the negligence or wrongful acts of its 
servants within the scope of their employment, but upon the distinct prin- 
cipleof its obligation to protect its passengers from insult or harm. This 
being the case, is defendant liable for the assault made by its engineer 
upon the plaintiff, a passenger? Whether this wrongful act was done 
by the engineer while acting within the scope of his employment is of no 
moment. The doctrine of respondeat superior is not involved. I t s  
general principle is, that a master is liable for the act of his servant, 
done in  the course of his employment about his master's business. But  

' he is not liable for an act done outside of his employment, nor for the 
wanton violation of the law by him. Wood Master and Servant, 552-559. 

The liability of defendant here rests upon the obligation on the 
carrier not only to carry its passengers safely, but to protect them from 
ill treatment from other passengers, intruders or employees. 
'(Kindness and decency of demeanor is a duty not limited to the (637) 
officers, but extends to the crew." Juclye Story, in Chamberlain v. 
Chandler, 3 Mason, 242. 

"Passengers do not contract merely for ship-room and transportation 
from one point to another; they also contract for good treatment and 
against personal rudeness and every wanton interference with their 
persons, either by the carrier or his agents employed in the management 
of the ship or other conveyance. I n  respect to such treatment of pas- 
sengers, not merely officers, but the crew, are agents of the carriers." 
See also, 2 Wood Railway, see. 315. 

"It is among the implied provisions of the contract between a passen- 
ger and a railway company that the latter has employed suitable servants 
to run its trains, and that passengers will receive proper treatment from 
them; and a violation of this implied duty or contract is actionable in  
favor of the passenger injured by its breach, although the act of the 
servant was wilful and malicious, as for a malicious assault upon a 
passenger, committed by any of the train hands, whether within the line 
of his employment or not. The duty of the carrier towards a passenger 
is contractual, and, among other implied obligations, is that of protect- 
ing a passenger from insults or assaults by other passengers or by their 
own servants." Many authorities are cited to sustain this doctrine. 

A very apt illustration of the distinction between the consequence to 
the master of the wrongful act of the servant, done to one not a passenger 
and to whom the master owed no duty, and an injury of a passenger by 
a servant, whether done within the scope of his employment or not, may 
be found in  Will iam v. Pullman Co., 8 Am. St. Rep., 512. 
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We think there was error in  the intimation of his Honor, and that the 
case should have gone to the jury. 

New trial. 

Cited: Redditt v. Mfg. Co., 124 N.  C., 104; Carleton v. R. R., 143 
N. C., 50; Stewart v. Lu,mher Co., 146 N .  C., 60; Jones v. R. R.; 150 
N. C., 481. 

JOSEPH KAHN v. ATLANTIC AND NORTH CAROLINA RAILROAD 
COMPANY. 

Action for Damages-Negligence-Ordinaary Care-Province of Judge 
a8nd Jury-Practice-Instruction to Jury. 

1. Upon the trial of an action involving the question of ordinary care, it was 
error to leave the question to the jury upon no other instruction than that 
"ordinary care was such as an ordinarily prudent man would have used 
in the protection of his own property," the well-established practice being 
that "if the facts are undisputed, it is for the court to decide; if they are 
controverted, or if the inferences to be drawn therefrom are doubtful, the 
jury must find such facts or inferences, and the court must instruct them 
as to  the law applicable thereto." 

2. In an action for damages resulting from the negligence of the defendant 
or his agents while in his service, the plaintiff is required to prove the 
negligence as a part of his case. 

ACTION, begun before a justice of the peace and tried on appeal a t  
Fall  Term, 1893, of CRAVEN, before Bynum, J., and a jury. The plain- 
tiff sought to recover $150 as damages for the loss of property by fire 
at  the company's depot a t  New Bern. The defendant denied the allega- 
tions of the complaint. 

Upon the trial the plaintiff testified that he came to New Bern on the 
night of 15 April, 1889, on the Atlantic and North Carolina Railroad, 
having a trunk containing clothing etc., ~ a l u e d  at  $150; he hnd a check 
for the trunk and demanded delivery of the trunk on the morning of 
17 April, 1889. 

Samuel L. Dill for defendant testified: "Was superintendent and pas- 
senger agent of defendant in April, 1889. That train on the 15th of 
that month and year arrived about six o'clock p.m., about sunset. The 
custom in New Bern is that baggage is delivered upon delivery of check. 

Generally immediately after train arrives. I t  was moved. We 
(639) have a baggage-room we store it in, and hold i t  until parties call 

for it. We charge no storage. We have the baggage under lock 
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and key. Watchman in  the yard. Never had a piece stolen. The build- 
ing, one story. I n  it were waiting-rooms, sleeping apartments and a 
baggage-room. This building was burned in  1889. Don't know how 
fire originated. The same burnt about three or four o'clock a.m. ; I was 
there. Had  a man who looked after stoves, etc. Plaintiff demanded trunk 
two or three hours after fire. I saw part of trunk after fire. Not 
a large trunk. Examined some of contents therein. Saw nothing 
but paper sacks. Thick paper burnt easier than shoes and pants. I 
asked plaintiff what his damage was. H e  would not say. I got to fire 
i n  twenty minutes. Don't think it caught i n  center of building. Fire 
was near baggage-room. We saved safe and tickets. Don't think bag- 
gage-room was opened at all. We let a man sleep in the sleeping-room. 
H e  was an employee. Don't think he was in  there that night. I can't 
swear that the articles set out by plaintiff were not in  trunk, but don't 
think they were. Blake slept in room. H e  was a careful and prudent 
man.'' 

Morris Sultan for plaintiff testified: "That he was a t  fire. Got there 
immediately after alarm. Pump opposite office. I had charge of hose. 
Boyd and several others in  office handed out things. Back part in blaze. 
Door of baggage-room closed. Room between baggage-room and office. 
Boyd handed things out. Boyd ticket agent. Fire in back part of 
baggage-room, and partition was burning. Don't know what was lost. 
All of the work that was done was in the ticket office. I know plaintiff; 
he is a drummer. I got there five minutes after the fire began. I belong 
to a steam fire company. Good engine. Building pretty well burned, 
the fire was eating its way towards baggage-room and the partition was 
on fire when I got there. There was no effort made in  baggage- 
room. We could not make any because door was locked. We (640) 
were putting water on fire. We try to save property sometimes." 

His  Honor charged the jury that the defendant, if liable at all upon 
the testimony, was liable as a warehouseman and not as common carrier. 
That i t  being admitted that the defendant had received the property of the 
plaintiff, and had failed to deliver it upon the demand of plaintiff, that 
the burden was upon the defendant to satisfy the jury by a preponder- 
ance of the testimony as to the reason of the failure to deliver the said 
property when demanded, or that the said property, if lost or destroyed, 
had been destroyed through the negligence of the defendant or its em- 
ployees. 

Defendant excepts to so much of said charge as states that the burden, 
etc., was on the defendant to show that said property had not been lost 
or destroyed through defendant's negligence. 

His  Honor also charged the jury that the defendant was required to  
use ordinary care for protecting said property, and that ordinary care 
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was such care as an ordinarily prudent man would have used i n  the 
protection of his own property. 

Defendant excepted to so much of said charge as stated that "ordinary 
care was such care as an ordinarily prudent man would have used in  the 

of his own property." 
The jury found the issues in favor of the plaintiff. Motion for a new 

trial was overruled, and there was exception by the defendant. Judgment 
for the plaintiff, and the defendant appealed. 

P. H. Pelletier for plainltiff. 
W.  W. Clark and P. N.  Pearsall for defendant. 

SHEPHERD, C. J. There was error on the part  of the court in leaving 
the question of ordinary care to be determined by the jury, upon 

(641) no other instruction than that '(ordinary care was such care as an 
ordinarily prudent man would have used in the protection of his 

own property." This is obnoxious to the ruling in Emry v. R. R., 109 
N.  C., 589; Knight v. R. R., 110 N. C., 58, and the long line of decisions 
cited in the opinions in those cases. The well-established practice in this 
State is, that "if the facts are undisputed, i t  is for the court to decide; 
if they are controverted, or if the inferences to be drawn from them are 
doubtful, the jury must find such facts or inferences, and the court must 
instruct them as to the law applicable to the same." Em~y's case, supra. 

There was also error in  so much of the charge as states that the burden 
was on the defendant to show that the property had not been lost or 
destroyed by reason of the defendant's negligence. I t  very clearly ap- 
pears that the defendant's liability as a common carrier had ceased when 
the property was destroyed by fire, and that it was liable only as a ware- 
houseman, for want of ordinary care. Hilliard v. R. R., 51 N. C., 343 ; 
Ciialk v. R. R., 85 N. C., 423. 

"The rules of law require, in an action for damages resulting from 
the negligence of the defendant, or his agents and employees while 
engaged in  his service, that the plaintiff shall prove the negligence as a 
part of his case" (Doqqett v. R. R., 81 N.  C., 461), and we see nothing 
in  the record to show that the present case falls within any of the excep- 
tions to this general principle. 

New trial. 

Cited: Young. v. R. R., 116 N. C., 936; Chessolz v. Lumber Co., 118 
N. C., 68; Dunrn v. R. R., 124 N. C., 260; Kindley v. R. R., 151 
N. C., 213. 
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(642) 
MADDOX, RUCKER & CO. v. T H E  ATLANTIC AND NORTH CAROLINA 

R A I L R O D  ET AL. 

Trd-Evidence-Irrelevant Testimony-Declaration of Witness. 

Where, upon the trial of an action involving the ownership of a draft and bill 
of lading indorsed by D. to plaintiffs,.there was evidence which, if be- 
lieved, established the plaintiffs' ownership, it was improper to admit as 
evidence on behalf of the defendants, the adverse claimants, telegram and 
letters of D., written and sent by him after the alleged transfer of the 
bill and draft, denying the effect of such transfer, there being nothing to 
connect plaintiffs with such letters and telegrams. 

A ~ T I O X  for the recovery of the possession of a sawmill and fixtures, 
and for damages for detention of the same, tried before Graves, J., and 
a jury. 

The plaintiffs claimed title through a bill of lading issued to DeLoatch 
Mill Manufacturing Company, which plaintiffs claim was transferred 
to plaintiffs Maddox, Rucker & Co. by DeLoatch Mill Manufacturing 
Company. 

The following issue was submitted to the jury: 
"Was the same (the bill of lading) assigned for value to Maddox, 

Rucker & Co. on or before 7 August?" to which the jury answered "No." 
The plaintiff introduced upon this issue the deposition of W. L. Peele, 

and examined W. G. Bryan, who testified that he was the collecting clerk 
of the National Bank of New Bern, and as such received on 3 August, 
1891, the draft which is attached to the deposition of W. L. Peele, with a 
bill of lading attached thereto, which was indorsed by the DeLoatch Mill 
Manufacturing Gompany. That the papers came in the usual course of 
business, purporting to come from Maddox, Rucker & Co., for whose 
account he held the same. That he identified the draft by marks he put 
upon it, but cannot say whether the bill of lading be the same or 
not. That the indorsement upon the bill of lading shown him, a (643) 
copy of which is set out in  the complaint, and the same which is 
attached to the deposition of W. L. Peele and A. A. DeLoatch, is in the 
same handwriting as the signature to the draft, having qualified himself 
as an expert upon handwriting. That he kept the said draft and bill of 
lading attached thereto, until 29 August, 1891, when he returned i t  to 
Maddox, Rucker & Co. 

The plaintiffs had taken the deposition of one A. A. DeLoatch, a non- 
resident, and the defendants had cross-examined said witness upon said 
examination. The plaintiffs declined to introduce said deposition upong 
the trial. The defendants proposed to introduce the cross-examination 
of A. A. DeLoatch, .as taken in deposition, and the exhibits therein 
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M A D D ~ X  v. It. It. 

referred to, for the purpose of showing that the bill of lading referred to 
had not been transferred bona fide and for value before 7 August, 1891. 
Upon the opening of the deposition the plaintiffs excepted to this part  of 
the deposition, and, by consent, the exception was left to be determined 
upon the trial. The plaintiffs objected to the admission of the testimony, 
first, because the defendants could not introduce the cross-examination 
without the direct having first been introduced, and without the witness 
having been used upon the trial by the adverse party, which the plaintiffs 
had not done; and second, for that the exhibits proposed to be read were 
only the declaration of A. A. DeLoatch, under whom the plaintiffs 
claimed, but all made a t  a time subsequent to the date of assignment 
alleged to have been made, and which was in  issue then being tried, the 
defendants then claiming under the same person. 

Objection was overruled and testimony admitted, and the plaintiffs ex- 
cepted. Verdict for the defendants. Motion for new trial by plaintiffs, 

upon the ground of error in  admitting the testimony of A. A. 
(644) DeLoatch above. Motion denied. Judgment for defendants, 

from which plaintiffs appealed. 

W.  D. McIver for plain.tiffs. 
W.  W.  Clark for defendant. 

BURWELL, J. Upon the trial the plaintiffs submitted evidence which, 
if believed by the jury, made out for them a pr.zlr~cc facie case according 
to the principle established when this cause was before the Court on a 
former appeal. 111 N. C., 122. That evidence tended to show that the 
plaintiffs were owners of the draft and also of the attached bill of 
lading, by virtue of an indorsement of i t  to them by the consignor, the 
DeLoatch Mill Manufacturing Company, the shipment being to the 
order of the said consignor, and the indorsement being made by A. A. 
DeLoatch, the president of the company. 

I f  A. A. DeLoatch had testified on the plaintiffs' behalf that they 
were the owners bf the bill of lading, and that he, as president of the 
company, had transferred i t  to them by indorsement at a certain time, 
then i t  would have been, of course, entirely competent for the defendants 
to show, for the purpose of weakening the force of his testimony, that 
since the date of the alleged transfer of the bill of lading he had made 
statements, oral or written, contradictory of or inconsistent with his 
testimony. But  the plaintiffs saw fit not to use him as a witness in their 
behalf, and thus rendered his declarations about the fact at issue entirely 

-irrelevant. Hence, the telegram and letters written and sent by him 
after the dleged transfer of the bill of lading and the drawing of the 
accompanying draft to plaintiffs' order, and put in  evidence by the 
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defendants and admitted over the plaintiffs' objection, should have been 
excluded. There was no evidence that, in any way, connected the plain- 
tiffs with this telegram and these letters, and no statement therein 
contained should be allowed to affect their rights. It matters (645) 
not in  what manner the sending of the telegram and the writing 
of the letters by DeLoatch was proved, whether by his testimony as a 
witness present at  the trial and put upon the witness stand by the de- 
fendants, or by his deposition; these declarations of his should have 
been excluded. 

I t  is not necessary therefore to decide whether a defendant, upon the 
trial of a cause, should be allowed to use for his own purposes a portion 
of the deposition of a witness which was taken at  the instance of the 
plaintiff-whether he should be allowed to put in  evidence what the 
witness said under his cross-examination without also putting in evidence 
the whole deposition, for the facts testified to by this witness were irrele- 
vant facts, and had no proper place in  the trial, whether established by 
the introduction of an  entire deposition, or part of one, or by the oral 
testimony of a present witness. 

New trial. 

Cited: Grandin. vl. Triplett, 173 N. C., 733. 

C. G. EGERTON & SON v. WILMINGTON AND WELDON RAILROAD 
COMPANY. 

Evidence-Duplicate Bills of Lading-Declarations of .Agent. 

1. The declarations of an agent as to a past transaction are not evidence 
against his principal. 

2. Copies of bills of lading made by an agent of a railroad company from the 
stub-books from which the originals were issued, some time after the 
originals were issued, are in effect nothing more than the declarations of 
that agent as to the fact stated on the same, and hence are not admissible 
in evidence in an action against his principal. 

ACTION, tried before Byruum, J., and a jury, at  February Term, (646) 
1894, of WILSON. 

The plaintiffs claimed that they had delivered to the defendant at  
Kenly, N. C., on 7 December, 1891, for shipment to Cobb Bros. & Qillam, 
of Norfolk, Va., ten bales of. cotton, and that the defendant had failed 
to deliver the same to Cobb Bros. & Gillam, and that they had delivered 

445 



I N  T H E  SUPREME COURT [I15 

to the defendant at  Kenly, on 15 December, 1891, fourteen bales of cotton 
for shipment to Cobb Bros. & Gillam, a t  Norfolk, Va., and that only 
seven bales of said last-named shipment had been delivered by the de- 
fendant to said Cobb Bros. & Gillam. 

The plaintiffs contended that during the season beginning 7 Decem- 
ber, 1891, and ending some time prior to 4 January, 1892, they had 
delivered to the defendant at  Xenly for shipment to Cobb Bros. & 
Gillam a total of sixty-seven bales of cotton, only fifty bales of which 
had been delivered to said Cobb Bros. & Gillam. The defendant admitted 
the shipment of fifty bales, shipped to said Cobb Bros. & Gillam, of 
which i t  is alleged that seven of the bales shipped on 15 December, 1891, 
were a part. The defendant denied the delivery to it of the ten bales 
alleged to have been delivered on 7 December, and denied tha t  fourteen 
bales were delivered to i t  for shipment on 15 December, alleging that 
only seven bales were delivered to it for shipment on the said 1 5  De- 
cember. 

The plaintiff C. W. Egerton was introduced as a witness in his own 
behalf, and testified that he delivered to the defendant ten bales of 
cotton on 7 December and fourteen bales on 15 December, and that the 
agent gave him bills of lading for the shipments. H e  further testified 
that he sent the bills of lading to Cobb Bros. & Gillam. Over the objec- 
tion of the defendant, he was permitted to testify that Cobb Bros. & 
Gillam wrote him that they liad not received them. (Defendant ex- 

cepted.) That he sent the original bills of lading for all his ship- 
(647) ments to Cobb Bros. & Gillam, and that a controversy arising 

between the plaintiffs and the said Cobb Bros. & Gillam as to the 
number of bales which had been shipped by plaintiffs to them, the said 
Cobb Bros. & Gillam claiming to have received bills of lading for only 
-fifty bales,-and to have received only fifty bales of cotton from plaintiffs. 
That plaintiff C. W. Egerton, about 4 January, 1892, after all the ship- 
ments of plaintiffs to Cobb Bros. & Gillam had been made, requested the 
local agent of defendant a t  Kenly to give to plaintiffs dul?licate bills of 
lading which had been issued up to that time, including the shipments of 
7 and 15 December. H e  was further permitted to testify, over the objec- 
tion of defendant, that the said local agent at Kenly did, at that time, 
give him duplicate bills of lading, copied from the stub-book from which 
the original bills were issued, which duplicates, he afterwards found, had 
been given to Wilson, the trace agent of defendant, to aid him in  tracing 
the lost cotton, and which showed the delivery to the defendant of sixty- 
seven bales of cotton. (No notice had been given to defendant to pro- 
duce the duplicate bills of lading thereof.) Defendant excepted. 

Verdict for plaintiffs. Motion for a new trial for error in the admis- 
ziion of testimony. Motion overruled. Judgment and appeal. 
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Aycock d? Daniels for defendant. 
No counsel contra. 

BURWELL, J. Upon the argument the first exception was abandoned 
by defendant's counsel. 

What are called in the record "duplicate bills of lading, copied from 
the stub-books from which the original bills were issued," evidently pur- 
ported to be mere copies of the bills of lading made by defendant's local 
agent some time'after the originals were issued, the data for making 
them being obtained from the "stubs" of the originals. They 
were nothing more in  effect than the declarations of that agent (648) 
that the "stubs" in the books of the defendant showed that on 
certain days i t  had received certain bales of cotton for  shipment. I t  is 
well settled that declarations of an agent as to a past transaction are not 
evidence as against his principal. Smith v. R. R., 68 N.  C., 107; 
McCornbs v. R. R., 70 N.  C. ,  178; Rumbough v. Improvement Co., 112 
N. C., 751. The admission of this evidence was tantamount to allowing 
the witness, to testify that some time after the shipments were made the 
defendant's local agent told him how many bales of cotton were received 
by the defendant. 

New trial. 

Cited: Williams v. TeL Co., 116 N. C., 561; Pegram v. R. R., 139 
N. C., 305; Morgan v. Benefit Society, 167 N. C., 265. 

D. T. WA!CERS V. T H E  GREENLEAF-JOHNSON LUMBER COMPANY. 

Action for Damages-Independent Contractor-Superior and Bervant- 
Liability of Superior for Acts of Xubordinate-Trains-Darnage t o  
Land in Constructing Railroa&Compematowj Damages-Punitive 
Damages. 

1. Where the relation of servant and agent is once shown to exist, the master 
or principal becomes ipso facto liable for any trespass committed in the 
course of his employment or the scope of his agency by the person acting 
for him, to the same extent as if the wrong had been done by himself. 

2. In an action against a railroad company for damages done to land by one 
who built the railroad under a contract with defendant across the plain- 
tiff's land, it is incumbent on the company to show that it exercised no 
control aad was not interested except in results. 
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3. The fact that  a railroad company which had let to a contractor the building 
of a part of its road and the cutting of timber which, under certain 
restrictions, i t  had acquired the right to cut, supervised the cutting of the 
timber and issued orders which the contractor was bound to obey, showed 
affirmatively a state of subjection on the contractor's part that  made him, 
in law, the servant of the railroad company. 

4. The owner of land contracted to sell to S. timber of a certain size and to 
allow the latter's train, tramroad, wagons and employees to enter on the 
land and remove the timber so cut. S, assigned his contract to defendant 
corporation, with which one P, COnt~~cted to build the road and cut the 
timber on the land through which the road would run and deliver the 
timber to the company a t  the railroad. I n  a n  action against the railroad 
company for damages done to the land by P.: Held,  (I), that  the word 
"train" must be interpreted to mean a "railroad train"; (2) that  the 
right to enter with such train involved the right to construct a railway 
across the land and to clean out such roads a s  would enable use to be 
made of them in hauling the timber; (3)  that  the owner of the land is 
entitled to compensatory damages neither for injury done to the land in 
cutting and removing so much timber as  was reasonably necessary in 
order to construct a way for the passage of lumber trains, nor for such 
injury to the drainage of the land a s  was necessarily incident to its skillful 
construction. 

5. I n  such case, however, the owner of the land is entitled to compensatory 
damages for the cutting of cross-ties on land not included i n  the right-of- 
way, and the negligent filling of ditches instead of building bridges over 
them in constructing the roads necessary to remove the timber, and for 
breaking down fences. 

6, Exemplary or punitive damages are recoverable in actions of tort only when 
a bad motive is shown, and only for such acts of trespass on land a s  are 
committed through malice or accompanied by threats, oppression or rude- 
ness to the owner or occupant. 

7. Where a contractor for a railroad conipany engaged with a n  agent of the 
company in locating the right-of-way across plaintiff's land asked plafn- 
tiff's tenant what kind of a man plaintiff was-whether he had money 
and could fight a lawsuit-and the agent of defendant said plaintiff was 
"only a half-way man": Held, in the trial of a n  action for damages for 
injury to  the land, that  the language of the agent was not necessarily 
evidence of malice, wantonness or insult, so a s  to entitle plaintiff to puni- 
t!ve damages. 

8. Where a contractor engaged in building a railroad for defendant company, 
being forbidden by the owner of the land to cut trees of a less size than 
had been agreed upon, replied that  he was working for the defendant cor- 
poration and was building a railroad for which he was obliged to have 
cross-ties: Held,  that  such language was neither rude nor indicative of 
malice, so a s  to justify punitive damages. 

9. In  a n  action.for a n  injury in which the plaintiff asks for punitive damages, 
i t  is for the court, and not for the  jury, to determine whether the evidence 
is sufficient to entitle the plaintiff to such damages. 
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ACTION for damages, tried before Bynum, J., and a jury, at (650) 
Spring Term, 1894, of MARTIN. From a judgment for the plain- 
tiff the defendant appealed. The facts appear in  the opinion. 

W .  B. Rodmaw for p l a i n t i f .  
Noore & Btubbs for defendmt. 

AVERY, J. Whatever authority may have been given the defendant 
by the Legislature in its charter, it was not acting or purporting to act 
under the right of condemnation for public purposes, but by virtue of a 
contract between the plaintiff and Dennis Simmons, the benefit of which 
had been assigned by Simmons to the defendant, in which the plaintiff 
had sold and conveyed all of the "pine and poplar timber on said land 
which would measure twelve inches in diameter sixteen feet from the 
ground, with the right for his train, tramroad, wagons and employees 
to enter on said land and rem0v.e said timber." No copy of the contract 
was sent up, and we must therefore construe the foregoing portion of 
it embodied in the statement of the case on appeal and purporting to be 
its only material provision. 

Claiming authority to do so under this contract, the defendant com- 
pany entered into an agreement with one Parker, whereby Parker was 
to construct a railroad, ('cut the timber on the land through which said 
road, if extended for ten miles, would run, and deliver the said timber 
to said company at the railroad." During the months of November and 
December, 1891, and January and February, 1892, Parker accordingly 
built a railroad over plaintiff's said land for a distance of 1,952 
yards and cleared and occupied a roadbed twenty-one feet wide (651) 
along the whole line, which passed through uninclosed woodland, 
except a t  one point, where the fence, or inclosed woodland, was set back 
by defendant to clear the way for the track. 

The other material testimony sent up as a part of the statement is as 
follows : 

"It was in  evidence that the timber on plaintiff's land was cut by 
Roberson under contract with Parker, and was paid for a t  so much per 
thousand feet, Roberson employing and paying his hands. There was 
evidence tending to show that Parker was instructed by the defendant 
company to cut the timber as they had bought it, and that they had 
informed him what they had bought; that plaintiff had rented the 
cleared land on said tract to a tenant and made advances to the tenant 
to enable him to cultivate the land, which were, according to the said 
rental contract, to be paid out of the crop raised thereon; that at  the 
time of building the road there had been enough cotton gathered on the 
land to pay the rent, but n& en,db;&h to pay rent and advances ; but there 
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was enough i n  the field, together with what had been gathered, to pay 
both rent and advances." 

The first contention of the defendant company was that Parker was 
an independent contractor, and that the corporation could not be made 
to respond in damages for any unlawful act of his, committed in  carry- 
ing out his contract. A person may become a trespasser by doing him- 
self a lawful act in an unlawful manner, to the injury of another, 
because the restriction upon his right to exercise dominion over his own 
property is  that he is not allowed to so use it as to injure another. 
Where he employs another to do what is unlawful, or to act or work for 
or serve him in  the performance of a lawful act in  an  unlawful manner, 
in either case such employer is liable for resulting injury to third per- 
sons, whether such employees or servants "are paid by the job or by the 

year or the day," and whether the master "be present or absent." 
(652) Wiswall v, Bkson, 32 N. C., 554. Where the relation of servant 

or agent is once shown to exist, the master or principal becomes 
ips0 fact0 liable for any trespass committed in  the course of his employ- 
ment or the scope of his agency by the person acting for him, to the same 
extent that he would have been answerable had the wrong been done by 
him in  his own proper person. Does the testimony, in any phase of it, 
tend to show that Parker, who committed the trespass, was not the 
servant or agent of the defendant company, but an independent con- 
tractor? I f  so, it was error to  instruct the jury that if they believed 
the evidence he was the agent of the company. 

H a d  the entry upon the land been made in  the exercise of the right 
of eminent domain, the company would have been answerable not only 
for the unlawful acts of its servants, done in the course of their employ- 
ment, or by its consent, but for injuries done by such contractors when 
exercising for the company some chartered privilege or power, with i ts  
assent, since when so acting the contractor would be deemed a servant as 
between himself and his employer, upon the principle that a corpora- 
tion which owes a duty to the public cannot rid itself of responsibility 
by delegating it to another. West v. R. R., 63 Ill., 545; 14 A. & E., 840 
and note 2; Wood's M. and S., sec. 316. 

I n  such cases, however, the corporation is not held liable where the 
contractor commits a trespass upon uncondemned land, unless it au- 
thorizes or assents to the unlawful act. Wattemsyer v. R. R., 30 A. & E. 
R. R. Cases, 384. 

The liability of the superior as master depends upon his right to con- 
trol the conduct of the person with whom he convacts in the prosecution 
of the work. 14 A. & E., 830; R. R. v. Henning, 9 Wall., 649; R. R. v. 
Reesa,.61 Miss., 581. k b 
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I t  does not appear how Parker was paid for the construction of the 
road-whether he was the mere instrument of the company which 
directed the work, furnished the material necessary to prosecute (653) 

-it, and paid the hands, or whether i t  devolved on him exclusively 
under his contract to attend to all of these matters, though it would 
seem that the burden was upon the company for whom the work was 
done to show that i t  exercised no control and was not interested except 
in  results. But the fact that the corporation supervised the cutting of 
the timber and issued orders that Parker was bound to obey shows 
affirmatively of itself a state of subjection on his part that made him, 
in  law, its servant. 14 A. & E., supra; Wood's, supra, 603, sec. 312. 

Conceding, then, that Parker was the servant of the company, it 
remains for us to determine whether he was shown to have subjected his 
superior to liability for any trespass committed while acting in that 
capacity; and, if so, by what rule the measure of damage is  to be ascer- 
tained. The contract, e s  set forth in the statement of the case, gives to 
Dennis Simmons the same right for ((his train." his tramroad and his ., 
wagons and employees to enter. We think that the word "trains," as 
distinguished from wagons to be drawn on the ways that were to be con- 
structed, must be interpreted as referring to railroad trains, which Sim- 
mons had, under the cokract, and the defendant had, as his assignee, the 
right to take with him on the land for the purpose of removing the 
timber conveyed. The right to enter with such trains involved the 
authority to construct a railway, upon which alone a train of cars could 
enter, as necessarily as the right to take wag& on the land for the 
same purpose carried with i t  the implied agreement to permit the clear- 
ing out of such roads as would enable Simmons to make reasonable use 
u 

of them in hauling. I n  so interpreting the language of the contract 
between plaintiff and Simmons, we have not overlooked the fact that the 
judge makes no allusion, in charging the jury, to any contention that 
the word was used in  the sense of railway trains. I t  mav be that there was 
something in  the context of the agree&nt which shoied that the 
word was used in  some peculiar sense, or that there was proof (654) 
of some custom among lumber dealers to give to i t  a particular 
meaning, or counsel below may have agreed upon the proper interprets-' 
tion. I n  the absence of such explanations, we must follow the rule (1 
Greenleaf, secs. 278 and 295) which requires that we shall give the 
word its ordinary and popular meaning. Resorting to the lexicons for 
light, we find (Webster's and Century Dictionaries) that there is no 
popular or ordinary definition, but that of a railway train, that we can . 
adopt. It is clear that there would be no reason for providing especially 
for  the right of ingress for a string of loose and unattached animals, the 
only other meaning that would be in the least consonant with the con- 
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text. I t  may be that when the case is again tried the court will have 
the benefit of some-competent testimony, either in the context or dehors 
the instrument, that will justify a different interpretation. But in  the 
light of the meager statement before us, we must hold that the court 
erred in  instructing the jury that the plaintiff was entitled to compensa- 
tory damages for the injury done to the land in cutting and removing 
so much timber as i t  was reasonably necessary to remove in order to 
construct a way for the passage of lumber trains. Whether a way 
twenty-one feet was necessary for the purpose, was a question for the 
jury, under proper instruction. Construing the contract as we do, we 
conclude that, with the right to build a road sufficient for the passage 
of trains, the plaintiff, by necessary implication, agreed to surrender his 
claim to such damage to his land as might be incident to the skillful 
construction of what he had empowered Simmons to build. The same 
implication must grow out of a grant of the right to construct a private 
railway as is held to arise in case of a grant ar condemnation for the 
use of a common carrier. Fteming v. R. R., 676, post; Ad'ams v. R.  R., 
110 N. C.. 325. 

Upon the same principle, the right to enter with trains carried with i t  
immunity for such injury to the drainage to the land as was 

(655) necessarily incident to its skillful construction. But granting 
that the defendant had the right to construct a railway, i t  was not 

authorized, either by the express terms of the contract or by reason of 
any implication arising but of it, to cut cross-ties off the right of way, or 

' to destroy fences in them. I t  was negligence in the defendant to 
fill up plaintiff's ditches, instead of building bridges over them, in  con- 
structing the wagon roads necessary to remove the timber. The plaintiff 
was entitled to compensation for any reduction in  the value of the land, 
either by cutting timber below the stipulated size for sawing or cross-ties 
outside of a reasonable right of way for trains, tramways and wagon- 
ways. He could recover for unlawful obstruction of the ditches the cost 
of removing the obstruction, and for destroying fences the cost of re- 
placing them. 

Exemplary damages are not recoverable in any action of tort, but only 
' in  those where a bad motive is shown (Hansley v. R. R.;anlte, 602), and 
not for every trespass on land of which a defendant is guilty, but only 
where it is committed through malice, or accompanied by threats, oppres- 
sion or rudeness to the owner or occupant. 1 Sutherland, see. 392; 
1 Sedgwick, sec. 362; Wood Mayne Damages, sec. 579; Merest v. Harvey, 
5 Taunton, 150. By reference to the authorities i t  will appear that 
punitive damages have not been allowed where the testimony tended to 
show good faith and only a mistake as to authority (Beverage v. Welch, 
7 Wis., 465), or even where the trespasser had good reason to believe he 
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was in  the wrong. In>man e. Bull, 65 Iowa, 543. I n  the case of Merest 
v. Harvey, supra, which is cited by plaintiff's counsel, there was evidence 
of threats and rudeness, if not violence, and in that it is distinguishable 
from the case at bar. Where the trespasser's conduct is shown to be 
prompted by malice, or amounts to rudeness or insult, exemplary dam- 
ages are always recoverable; and such, in  substance, we understand to 
be the rule laid down in the cases cited by plaintiff's counsel from 
our 'own reports. Wyley v. Smitherman, 30 N. C., 236; Duncan (656) 
v. Stalcup, 18 N.  C., 440. 

The testimony relied upon as tending to show malice, wantonness or 
rudeness, is : 

1. That while Parker, the contractor., and Mobley, who was the agent 
of the defendant, were engaged in  locating the right of way, Parker 
called the tenant of plaintiff to him, and said: "What kind of man is 
Waters? I s  he aizlan of means, and could he fight a lawsuit?" Where- 
upon Mobley, defendant's agent, said : "He is only a half-way man." 

2. That  plaintiff, while Parker was building,the railroad, forbade him 
from persisting in the work and from cutting any trees under the size 
mentioned in the Simmons deed, whereupon Parker replied, "That he 
was working under the Greenleaf-Johnson Lumber Company; that they 
had a charter for the road, and he (Parker) must have cross-ties to build 
it, and for Waters to go to Norfolk and see Johnson." 

The natural inference from the conversation between Waters and 
Parker was that the latter, in good faith, believed that he was construot- 
ing the road on a condemned right of way, and had the right to appro- 
priate the necessary cross-ties; the question of damage being one to be 
adjusted between the officers of defendant company and Waters. The 
language is neither rude nor indicative of malice. 

The language used by Parker to the tenant of Waters is, at most,equivo- 
cal, not necessarily evidence of malice, wantonness or insult, the burden 
being upon one demanding punitive damages to bring the case within 
the rule by showing the bad motive. I t  is questionable whether such 
language, used by a servantj could be imputed to the master, if it did in  
reality tend to show malice on the part of the servant. Indeed, a similar 
declaration of a servant, where the trespass consisted in  removing 
certain poles, that "they would obey the orders (to remove the (657) 
poles) if i t  broke the owners," was not evidence of bad motive on 
the part of the employer. R. R. v. Tel. Co., 69 Texas, 281. The ques- 
tion whether there was sufficient evidence to entitle the plaintiff to 
recover punitive damages was one for the court, not for the jury. 

For  the reasons given, we think that there was not such evidence as 
warranted the assessment of more than compensatory damages, and the 
court therefore erred in leaving i t  to the jury, if they saw fit, to allow 
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vindictive damages, a n d  f o r  this, a n d  other  erroneous rulings mentioned, 
we  m u s t  g r a n t  a 

N e w  trial.  

Cited: Remifigton v .  Kirby,  120  N. C., 325;  Craft  vl. Timber Co., 1 3 2  
N. C., 155, 1 5 8 ;  Stewart v. Lu,mber Co., 146  N. C., 6 1 ;  Jones v .  R. R., 
150  N. C., 481;  Warren v. Lu,mber Co., 1 5 4  N. C., 38; Beal u: Fiber 
Co., ib., 1 5 1 ;  Dover v. Mfg. Co., 157 N. C., 327;  Em,bler w. LumberlCo., 
16'7 N. C., 462. 

B. N. GILMORE v. CAPH FEAR AND YADKIN VALLEY RAILWAY 
COMPANY. 

Action for Damages-Accident at R a i l u q  Crossing-Failwre to Give 
Signal of Approach .of Trai~XegZigemce-Contributory Negli- 
gence. 

1. Failure to blow signal a t  a railroad crossing is negligence on the part of 
the railroad company. 

2. I t  is the duty of a person in charge of a wagon and team, when approach- 
ing a public railroad crossing, to look and  listen and take every prudent 
precaution to avoid a collision, even though it be a t  a time when no regular 
train is expected, and particularly so if the approach way is narrow and 
dangerous. 

3. Where, in the trial of an action against a railroad company for injuries 
caused by frightening plaintiff'$ mule a t  a railroad crossing by a n  ap- 
proaching train, which gave no signal a s  i t  neared the crossing, it  ap- 
peared that  the plaintiff, upon seeing the train when he was about sixty 
steps from the crossing, dismounted from his wagon and held the mule, 
which became unmanageable on hearing the sudden exhaust of steam from 
the engine. There was also testimony that  the road approach to the 
crossing was very steep and that  there were deep gullies on the left side 
of it, which prevented a team from turning out. Plaintiff testified that  the 
approach was not so dangerous, but admitted tha t  his mule was "scary": 
Held, that  i t  was for the jury to determine, under proper instructions from 
the judge, whether the approach to the crossing was so dangerous as  to  
make i t  imprudent for the plaintiff to drive upon i t  sixty steps from the 
crossing, and whether the place where the team became unmanageable 
was so near the crossing a s  to give the plaintiff reasonable ground to 
anticipate danger unless he took the usual and necessary precnutions. 

SHEPHERD, C .  J., and B'URWELL, J., dissent. 

(658) ACTION, tried before Hoke, J., a n d  a jury, a t  F a l l  Term, 1894, 
of CHATHAM. T h e  plaintiff tendered t h e  following issues: 
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"1. Did the defendant negligently destroy the plaintiff's wagon and 
injure his mules and daughter? 

"2. Was the plaintiff guilty of contributory negligence? 
"3. I f  so, could the defendant, notwithstanding the contributory negli- 

gence of the plaidiff, have avoided the injury by the exercise of ordi- 
nary care ? 

"4. What are plaintiff's damages?" 
The court did not then decide on the issues tendered, but intimated 

that i t  might become necessary to frame two issues as to conduct of de- 
fendant. one in reference to injury to child and another in reference to 
injury to mules; that the issues &uld be finally determined when evi- 
dence was in  or during the progress of the cause, and directed the trial 
to proceed, and to this course no exception was taken, plaintiff, however, 
insisting that the issues tendered by plaintiff were theproper issues. 

The plaintiff then offered evidence tending to show that in August, 
1893, plaintiff started from Goldston railroad station, on the Cape Fear 
and Yadkin Valley Railway, with his wife and four children to take a 
trip to Moore County; that he was driving a team of two mules to a 
coiered wagon, and his wife and children were in  the wagon, and he was 
sitting i n  front driving, with his feet out on the tongue; that his 
route-lay down the railroad, going in  a southerly direction, first on (659) 
one side of the road and then on the other; that soon after leav- 
ing Goldston the wagon road was for some distance as much as a mile 
from the railroad. then crossed. and for the remainder of the distance 
traveled on this occasion ran in  the main down the railroad as f a r  as a 
half mile from the railroad for a part of the way; that a t  a crossing of 
the railroad about three miles of Goldston plaintiff's team was run into 
by the railroad freight train and much damage inflicted; that there was 
a-whistle-post five hundred yards back of the crossing, and at a point 
opposite whistle-post the wagon road was two hundred yards distant 
straight across from the railroad, and bore on to the rtilroad at an 
acute angle till i t  crossed the railroad where the injury occurred; that 
the wagon road from the point opposite the whistle-post and some 
distance on was first a little down grade and t h h  began to ascend slightly, 
and a t  a point sixty-five yards from crossing reached an eminence when 
it descended at a considerable grade, crossing road a t  grade or about it. 
The space between wagon road and railrbad was clear at  point opposite 
whistle-post, but a short distance on there were woods between railroad 
and wagon road, and in going up the slant to the eminence the wagon 
could not have been seen from the railroad: that on the eminence the 
wagon could have been seen from the train at  the whistle-post, and 
persons on the eminence where wagon road crossed it could have seen 
along the railroad back to the whistle-post and about two hundred yards @ 
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further ; that the way was clear from point where wagon was first stopped 
across to the railroad, but the railroad was there in a cut about half as 
deep as a freight car and wagon could not a t  that point have been seen 
from the train, but could have been seen further on as cut came down 
toward grade at.crossing; that the freight train going south was due at  

Goldston when plaintiff left there, had not then arrived, and 
(660) plaintiff knew this, and plaintiffhad not heard i t  pass, but had 

been at  one time as far  as one mile distant from railroad; that 
plaintiff had passed eminence ten or fifteen steps going down to  the 
crossing when he heard train coming, jumped out and caught hold of 
the mule on the side next to the train, but the team got away from him 
and ran on to the railroad at or about the crossing, and the injury 
resulted as described by witnesses. That no whistle was blown at whistle- 
post by defendant's train, and witness did not hear any sign of train till 
he heard i t  roaring a t  the point he stopped his wagon. 

There was no evidence to show that plaintiff stopped and looked or 
listened for defendant's train before starting down the incline to the 
crossing. 

At the close of the testimony, the court having intimated an opinion 
that, in no aspect of the evidence could the plaintiff recover, the plaintiff 
submitted to a nonsuit and appealed. 

H. A. London  for plaintiff. 
George M.  Rose for defendant .  

MCRAE, J. There can be no question, upon the uncontradicted testi- 
mony, that the failure to blow for the crossing was negligence on the 
part of the defendant. Randal l  v. R. R., 104 N. C., 410; H i n k l e  v. R. R., 
109 N. C., 472. The defendant, however, contends that plaintiff failed 
to "stop, look and listen," when he reached the point from which to the 
crossing it would be dangerous for the plaintiff to drive when a train 
was approaching. The principles here involved have been so clearly 
discussed and settled in  recent cases in  this Court, in those named above, 
and others there cited, thbt nothing is left for us but to apply known 
rules to the present circumstances. 

Did the evidence offered by the plaintiff clearly show that the part of 
the road upon which the plaintiff had entered after passing the eminence, 

as i t  is called, and started down grade to the crossing was so 
(661) dangerous to travelers, in case of the approach of the train, that 

it was incumbent upon the plaintiff to look and listen for a train 
before proceeding further? The law is plain. "Where a person in  
charge of a wagon and team approaches a public crossing, it is his duty 

a to look and listen and take every prudent precaution to avoid a collision, 
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even though the approach be made at  an hour when no regular train is 
expected to pass. The same degree of care and caution should be exer- 
cised by one who is about to drive into such a narrow and dangerous 
pass as is described by the witnesses, if he would avoid the responsibility 
for any injury that may result from his carelessness." Randall 's case, 
supra.  

According to the plaintiff's testimony, he was in about sixty steps of 
the railroad when he heard the train and saw i t  coming, and he imme- 
diately jumped out and caught the young mule by the bridle. It was 
then that the noise was made by the exhaust of steam, or, as the witness 
said, "steam puffed out," and the team in  consequence became un- 
manageable. 

The witness Hall testified that the slope of ground where the accident 
occurred was considerable, and to the left of the wagon where i t  occurred 
were woods and deep gullies, so that the wagon could not turn out. 
Whether the ,witness intended to be understood to mean the whole extent 
of the road from the top of the hill to the crossing, or simply that 
portion of the road a t  and near the place where the catastrophe hap- 
pened, is left in  doubt. The plaintiff himself, the principal witness, 
describes the approach to the railroad, but not in such terms as would 
warrant the conclusiqn that it was so dangerous; and he admits that he 
was driving a young and "scary" mule, and he tells of his action and 
conduct on the occasion referred to. Was this testimony so clear that 
only one inference could be drawn from i t ?  I f  so, it was the duty of 
the judge to decide whether there was such contributory negligence 
as relieved the defendant from ordinary care and amounted in (662) 

. itself to the proximate cause of the damage received by plaintiff. 
The province of the judge and that of the jury is explained in Deans v.  
R. R., 107 N. C., 686. "Men of fair and reasonable minds niight have 
drawn different conclusions from the evidence in this case." Was the 
place where the team became unmanageable so near to the crossing or 
to the track of the railroad that the plaintiff had reasonable ground to 
anticipate danger unless he took the prescribed precautions for one 
approaching the crossing? Or was that portion of the county road on 
which the plaintiff was then driving of such a dangerous character that 
i t  would not have been prudent for him to drive upon i t  at a distance of 
some sixty steps from the crossing? And, in the solution of these in- 
quiries, was the jury satisfied that from this point all the way to the 
crossing the plaintiff could not ordinarily have stopped that particular 
team or turned i t  away from the railroad? There are possibly other 
questions involved, facts to be found by the jury under proper instruc- 
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t ions f r o m  h is  Honor,  a n d  which were not so clear tha t  h e  was  authorized 
to pass u p o n  them himself. 

N e w  trial. 

Cited: Russell v. R. R., 118 N. C., 1108, 1110, 1111; Mesic v. R. B., 
1 2 0  N. C., 491;  Norton v: R. R., 122 N. C., 935; Powell v. R. R., 1 2 5  
N.  C., 314;  Jenkiw v. R. R., 155  N. C., 204. 

JANES W. T I L L E T P  V. LYNCHBURG AXD DURHAM RAILROAD COM- 
PANY AND NORFOLK AND WESTERN RAILROAD COMPANY. 

Passenger-Contributory Negligence-Incornistent Instructions to 
Jury-Effect of New Trial Granted One of Two Defendants-New 
Trial as to Some of the Issues. 

1. Where a person comes upon the premises of a railroad company a t  the 
station, with a ticket or with the purpose of purchasing one, he becomes a 
passenger. 

2. Where a n  open passenger car is standing on the track, not coupled to the 
rest of the train, and the conductor warns a passenger not to enter such 
car until it has been coupled and moved to a point exactly opposite the 
depot, i t  is contributory negligence for the passenger to  enter the car 
before i t  has been coupled and moved to the point designated by the con- 
ductor ; and this is  true even if the car, before i t  was coupled and moved, 
was standing a t  the place where passengers usually board the train. 

3. When the court below, in instructing the jury, states a correct proposition 
upon a certain point of law, and then upon the same point in  another part  ' 

of the charge states a proposition which is  incorrect or defective, a new 
trial will be granted, a s  the jury are  not supposed to know when the 
judge states the law correctly. 

4. When the lessor railroad company is sued jointly with i ts  lessee company 
for damages caused by the alleged negligence of the lessee, and after 
verdict the lessor moves for judgment upon the verdict, but makes no 
motion for a new trial, while the lessee company moves for a new trial, 
and both motions a re  refused and both defendants appeal from the judg- 
ment rendered against them: Held, that  the effect of granting a new trial 
to the lessee is to vacate the judgment a s  to both defendants. 

6.  Where the errors committed pertain only to the issues a s  to negligence and 
contributory negligence, a new trial will be granted a s  to these issues 
alone, and the issue a s  to damages and the other issues not affected by 
the error will be undisturbed. 

ACTION f o r  damages, t r ied before h i s  Honor,  Shuford, J., and a jury, 
at A p r i l  Term,  1894, of PERSON. 



N. 0.1 SEPTEMBER TERM, 1894 

TILLETT v. R. R. 

The plaintiff alleged that while he was attempting to board a passen- 
ger car on a "mixed train" of the defendant Norfolk and Western Rail- 
road Company at Roxboro, N. C., certain freight cars were negligently 
backed with great violence against the passenger car, and the plaintiff 
was severely injured on his head, and thereby lost his eyesight. The 
action was brought against both the Norfolk and Western and the 
Lynchburg and Durham Railroad Companies, and the plaintiff sought 
to hold the latter company liable upon the ground that it had leased its 
roadbed and franchises to its codefendant, the Norfolk and 
Western Railroad Company, and thereby remained liable for the (664) 
act of negligence of its lessee. The defendants filed separate 
answers. 

The following issues were submitted: 
"1. Did the plaintiff purchase a passenger ticket from Roxboro to Mt. 

Tirzah Junction before entering defendant's car, and was he a passenger 
holding a ticket on defendant's train at the time of the alleged injury ?" 
Answer : "No." 

"2. Was the Lynchburg and Durham Railroad in the possession of 
the Norfolk and Western Railroad Company and being exclusively con- 
trolled and operated by said Norfolk and Western Railroad Company 
under a lease from the Lynchburg and Durham Railroad Company at 
the time of the alleged injury?" Answer: "Yes." 

"3. Was the plaintiff, while rightfully on the train of the'defendant, 
the Norfolk and Western Railroad Company, injured by the negligence 
of said defendant ?" Answer : ('Yes." 

"4. Did the plaintiff, by his own negligence, contribute to his injury 1" 
Answer : '(No." 

"5. What damages, if any, has the plaintiff sustained?" Answer: 
"Nine thousand dollars." 

After the verdict was rendered, the defendant, the Lynchburg and 
Durham Railroad Company, moved for judgment upon the verdict, which 
was denied. This defendant made no motion for a new trial. The 
Norfolk and Western Railroad Company moved for a new trial for errors 
assigned, and this was denied. The court below gave judgment against 
both defendants, from which both appealed. The Norfolk and Western 
assigned numerous errors, which it  is not necessary to set Porth. The 
other facts necessary are stated in the opinion of the court. 

Jones & Tillett and W.  W .  Kitchin for plaktiff. 
W .  A. Guthrie for defendant. 

PER CURIAM: Among other instructions asked by counsel for (665) 
defendant were the dollowing : 
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"8. I f  the jury believe and should find from the evidence that Walker, 
the conductor, told the plaintiff to wait at the platform of the station 
and he would have the passenger car pulled up in front of the station 
for him to get on, and the plaintiff disregarded what the conductor said 
to him and went aboard the car before it was coupled, then he took upon 
himself all the risk incident to so doing, contributed to his own injury, 
and in this aspect of the case plaintiff cannot recover." 

"16. I f  the jury find from the evidence that the conductor, before the 
plaintiff boarded the train, told the plaintiff that the passenger car 
would be pulled up in front of the station for him and other passengers 
to get aboard before leaving, then, whether the plaintiff had procured 
his ticket beforehand or not, he had no right to get aboard the car until 
the passenger car had been pulled up to €he front of the station, and i t  
was contributory negligence for plaintiff to do so, and the jury should 
SO find." 

The court interlined the former of the two paragraphs by inserting 
after the word "coupled" the words "and when i t  was standing at  an 
unusual place to receive passengers," and the latter paragraph by insert- 
ing after the word "leaving7' the words "and directed the plaintiff to 
wait." 

Where a person comes upon the premises of a railroad company at 
the station, with a ticket or with the purpose of purchasing one, he 
becomes a passenger, and may usually enter an open passenger car 
standing on the track and provided for passengers going on the train on 
which he proposes to take passage. But, while the conductor may, on 
the one hand, excuse a debarking passenger from contributory negli- 
gence by advising him to get off a car before it has ceased to move, he 
may, on the other hand, make the passenger's conduct culpable when he 

gives him an unheeded warning not to enter such open car till i t  
(666) can be removed to another point. 

There seems to have been some evidence tending to show that 
the conductor told the plaintiff to step off the sidetrack and wait for the 
passenger car to be drawn up to the station, though as to this the testi- 
mony was conflicting. 

The defendant was entitled to the unqualified instruction that if the 
car designed for the train on which the plaintiff embarked was open so 
as to receive passengers, whether at the usual or an unusual point on the 
track, the plaintiff would have been negligent in  entering it after being 
warned not to do so. This proposition would hold good if in one para- 
graph of the instructions given the qualification was inserted, while in 
another it was omitted, thus leaving the jury at liberty to be misled by 
the erroneous view of law, rather than guided by +he statement of the 
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correct principle. The jury are not supposed to be capable of determin- 
ing when the judge states the law correctly and when incorrectly. 

But the finding of the jury upon the fourth issue, as well as on the 
third, drawn as it was, depended upon this very question. The plaintiff 
was not rightfully on the car, but was himself negligent in entering, if 
in fact he had been warned by the conductor not to do so. The findings 
upon the third and fourth issues must therefore be set aside and a new 
trial granted as to the questions involved in those two, leaving the 
verdict upon the other issues undisturbed. We take this course because, 
after careful consideration, we have concluded that there was no error 
in any of the other rulings of the court excepted to and embraced in the 
assignments of error. As to the third and fourth issues, the defendant 
is entitled to a new trial. 

The necessary effect of our ruling, giving to the lessee company a new 
trial on certain issues, is to vacate the judgment both as to the lessor 
and lessee corporations. Hence, it is unnecessary to determine the 
liability of the lessor company for the negligence of the lessee company. 

New trial. 

Cited: Blackburn v. Ins. Co., 116 N. C., 827; Tillett v. R. R., ib., 
938; Mfg;  Co. v. R. R., 117 N.  C., 591; Pickett v. R. R., ib., 639; Tillett 
v. R. R., 118 N. C., 1041 ; Nathan v. R. R., ib., 1070; Styles v. R. R., ib., 
1090; Rittenhouse v. R. R., 120 N .  C., 547; Everett v. Receivers, 121 
N.  C., 522; Strother v. R. R., 123 N. b., 200; Benton v. Collim, 125 
N.  C., 90; Edwards v. R. R., 129 N.  C., 80; Seawell v. R. R., 132 N. C., 
859; Edwards v. R. R., ib., 101; S. v. Barrett, ib., 1011 ; 8. v. Clark, 
134 N .  C., 712; Drum v. Miller, 135 N.  C., 218; S. v. Morgan, 136 
N.  C., 632; Clark v. ~raction Co., 138 N. C., 79; Liles v. Lumber Co., 
142 N.  C., 47; Wikon v. R. R., ib., 341; Morrow v. R. R., 147 N. C., 
629; Jones v. Im. Co., 151 N.  C., 56; McWhirter v. McWhirter, 155 
N.  C., 147; Anderson v. Meadows, 159 N. C., 407; Hoagli.1~ v. Tel. Co., 
161 N. C., 399; Johnson v. R. R., 163 N.  C., 453; Tilghman, v. R. R., 
167 N .  C., 173; Raines v. R. R., 169 N. C., 192; Champion v. Daniel, 
170 N. C., 333; Thomas v. R. R., 173 N. C., 495. 
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A. M. BLACK v. ABERDEEN AND WEST END RAIfiROAD COMPANY. 

Action for Damages-Railroad Company-Rubbish, on Right of Way- 
Sparks from Locomotive Causing Fire to Turpentifie-Negligence. 

1. .A railroad company having control over its right of way, it is its duty to 
keep it in such condition as that the property of others may not be 
endangered, and it is liable for its failure to do so. 

2. An allegation in a complaint that the defendant negligently permitted fire 
to be communicated from their engines or property to the lands adjoining 
their railroad or right of way, by which said fire, the spread and extension 
thereof, plaintiff's turpentine was burned and destroyed, is a sufiicient 
allegation of negligence on the part of the defendant resulting in damage 
to the plaintiff. 

ACTION, tried before Brown, J., at August Term, 1894, of MOORE, 
being an appeal from a justice of the peace. 

The plaintiff brought action to recover the value of certain tu rpe~t ine  
alleged to have been destroyed by fire communicated by defendant's 
engine, 1 April, 1893. The defendant denied the allegations that i t  had 
been guilty of any negligence. 

The plaintiff admitted that the engine of defendant was in good con- 
dition and had a proper spark-arrester. The only claim of negligence 
alleged by plaintiff was that the defendant's roadbed and right of way 
are foul with rubbish and combustible material, to which fire was com- 
municated. 

The following evidence was introduced by plaintiff: 
A. M. Black testified: "My turpentine was a mile and a half east of 

milroad track at Graham's Landing. I t  was 'on Daniel Blue's land. 
Wind blowing on day of fire from railroad track towards my turpentine 
very hard. Fire reached my turpentine about noon. Large tract of 

country covered by fire that day. My turpentine strip a-half-mile 
(668) wide. Fire swept over all my turpentine boxes; I rented them. 

My damage is $45 for turpentine destroyed; turpentine in 7,000 
boxes destroyed. Was impossible to put out fire; did all I could. Several 
persons owned land between my turpentine trees and the railroad track; 
fire crossed their tracts before it burned my turpentine. I raked around 
my boxes and trees the winter before; cleared away straw. I t  is gener- 
ally considered perfectly safe among turpentine farmers to rake around 
trees once in two years. This fire occurred 1 April, 1893. About 8,000 
of my boxes not destroyed because fire didn't reach them. About 1,000 
of my boxes not damaged much because straw not gathered around them. 
I t  i s  one and one-fourth miles from my trees to West End;  one mile to 
Graham's Landing. There was a fire about West End which did not 
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reach my place. Graham's Landing is little south of west from my 
tmpentine. There was also another fire. Don't think any reached my 
place except Graham's Landing fire." 

Speight testified for plaintiff: "Saw fire at Graham's Landing; it was 
i n  eight or ten feet of railroad track on east side of road and burning 
towards east. Fire burning dead grass and logs on right of way. Fire 
burning towards Nick's Creek in direction of Daniel Blue's." 

Daniel Blue testified: "This turpentine was easterly from Graham's 
Landing; wind blowing in that direction from the landing to this tux- 
pentine. Plaintiff's turpentine destroyed worth $40 or $50." 

C. C .  Crocker, engineer on train day of fire, testified for defendant: 
*'Down grade towards Graham's Landing from Aberdeen. Road runs 
from Aberdeen on east to West End on west. Steam generally shut off 
on down grade; don't remember on this occasion. With heavy train on 
down grade, carry light steam-light train, no steam. Roadbed perfectly 
dean  to outside the ditches. No straw near ties inside ditches. 
The roadbed includes the ditches to outside edge of ditches. This (669) 
roadbed entirely clean or clear all along by Graham's Landing. 
Running fifteen miles per hour. Examined spark-arrester day after 
%re-perfect condition, not a hole in it." 

Johnson, section-master : "Roadbed clean and in good condition. Wide 
.space clean; no straw near ties." 

There were other witnesses introduced by defendant who testified, in 
substance, that the engine was in good condition, spark-arrester perfect, 
no holes in it, and no straw or combustible material on roadbed near 
track. The right of way of defendant is eighty feet wide on each side of 
track. There were other witnesses offered to corroborate the testimony 
.of witnesses for plaintiff and defendant, as set out, which i t  is unneces- 
.sary to copy in this case. 

The following issues were submitted without objection : 
"1. Was the plaintiff's turpentine burned and damaged by the negli- 

,gence of defendant 2" "Yes." 
"2. Was the plaintiff guilty of contributory negligence?' "No." 
"3. What damage, if any, has plaintiff sustained?" "$40." 
The defendant submitted, in apt time, four prayers for instructions. 

The court refused the second and third and gave the fourth. The first 
is emboaied, with alteration and modification, in the charge of the court. 

His  Honor charged the jury that there was no evidence of contributory 
negligence, and directed them to answer the second issue '(No." 

Upon first issue the court charged: 
"It is admitted by the plaintiff that the engine was in good condition 

and had a proper spark-arrester. It is useless to consider all the evi- 
-dence relating to that. The only claim of negligence made by the plain- 
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tiff is upon the ground of rubbish on the right of way or upon or near 
the roadbed. The law does not require a railroad company to clear u p  
all of its right of way or cut down all the trees except so far  as to 

render its track and roadbed entirely safe. That is a duty it owes 
(670) to the passengers and not the public. Nor does the law require 

that the company shall cut down all the growing shrubbery on its 
right of way, and it is not obliged to plow up or shrub off its right of 
way. But there is a duty a railroad company owes to the public and the 
neighboring landowners, and that is this : 

"The railroad company must keep its track and roadbed clear of all 
such substances as are liable to be ignited by sparks or cinders from its 
engines. A railroad company is required not only to keep its track and 
roadbed free from such inflammable substances, but i t  must go to the 
extent of keeping a reasonable distance on its right of way beyond its 
track and roadbed free from such substances. Whatever distance from 
its track on its right of way that may be reasonable, in  the exercise of 
ordinary care, to prevent such inflammable and combustible substances 
being ignited by its engines, must be kept free from them. I f  the com- 
pany fails in  this duty to the public it is liable in  damages to those who 
are directly injured thereby. I f  i t  is necessary to keep its entire right 
of way free from combustible substances to prevent ignition from engine 
sparks, then its whole right of way must be kept clear of those inflam- 
mable and combustible substances." 

The court gave the fourth prayer of plaintiff: "You must first ascer- 
tain whether or not the fire was occasioned by fire or sparks from the 
engine. The burden of proof is on the plaintiff to show this. I f  plain- 
tiff has not shown it, that ends the case, and you should answer first 
issue 'No,' and find for defendant. I f  you find that the fire was occa- 
sioned by the fire or sparks from the engine, then you must go on further 
and inquire whether or not the defendant company has been negligent, 
and whether or not the damage to plaintiff has been proximately caused 
by such negligence. I f  so, you should answer the first issue 'Yes.' " 

The court then charged, that "if the jury find, from the evi- 
(671) dence, that the defendant company permitted dead grass and 

straw, dried-up leaves and an accumulation of combustible matter 
to exist on its right of way, so near the track as to collect fire Jrom the 
engine, and i t  did collect fire from the engine, and the fire spread across 
the lands of the right of way and across the lands of another person to 
plaintiff's land, defendant company would be liable to plaintiff for 
damages sustained." 

There was a verdict for plaintiff. Defendant moved for new trial, 
assigning errors in  the charge of the court, to wit, to so much of said 
charge as follows : 
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"The railroad company must keep its track and roadbed clear of all 
such substances as are liable to be ignited by sparks or cinders from its 
engines. A railroad company is required not only to keep its track and 
roadbed free from such inflammable substances, but i t  must go to the 
extent of keeping a reasonable distance on its right of way, beyond its 
track and roadbed, free from such substances. Whatever distance from 
its track on its right of way that may be reasonably necessary, in  the 
exercise of ordinary care, to prevent such inflammable and combustible 
substances being ignited, must be kept free from them. I f  the company 
fails in this duty to the public it is liable in  damages to those who are . 
directly injured thereby. I f  i t  is necessary to keep its entire right of 
way free from combustible substances to prevent ignition from engine 
sparks, then the whole right of way must be kept clear of those inflam- 
mable and combustible substances. 

"That if the jury find, from the evidence, that the defendant company 
permitted dead grass and straw, dried-up leaves and an accumulation of 
combustible matter to exist oh its right of way, so near the track as to 
catch fire from the engine, and it did catch fire from the engine, and 
the fire spread across the lands of the right of way and across the lands 
of another person to the plaintiff's land, defendant company would be 
liable to plaintiff for damages sustained." 

' 

J .  W.  Himdale  for plaintiff. (672) 
Black d A&ms and W .  C. Douglass for defendant. 

BURWELL, J. The control which railroad companies have over the 
land covered by their rights of way is given to them that they may 
properly perform their yumasi-pub~ic duties. They have the authority to 
keep the land thus subjected to their use in  such condition that their 
use of i t  will not endanger the property of others. Having this au- 
thority, they must exercise it, or else pay for such damage as comes to 
one who, himself being free from fault, suffers injury from a neglect to 
keep i t  in the required condition. 

We think the charge of his Honor very properly presented the matter 
to the jury. The concluding sentence of this charge, as set out in the 
record, was itself a sufficient statement of the law applicable to the facts 
of this case. 

There was a motion made before us to dismiss the action because the 
complaint did not state facts sufficient to constitute a cause of,action. 
The allegation of the complaint is that the defendant "negligently per- 
mitted fire to be communicated from their engines or property to the 
lands adjoining their railroad and right of way, by which said fire, the 
spread and extension thereof, plaintiff's said turpentine was burned and 
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destroyed." This was a sufficient allegation of negligence on the part of 
defendant, resulting in damage to the plaintiff, and it was supported on 
the trial by evidence sufficient, if believed by the jury, to establish those 
facts upon which the liability of the defendant to the plaintiff depended, 
which are succinctly stated in the closing portion of the charge. 

No error. 

AVERY, J., concurring: Concurring fully with the majority of the  
Court in the judgment announced, I deem i t  best to state a little more 

explicitly the grounds upon which I rest my opinion. The right 
(673) of way of railroads is, by judgment of condemnation, made sub- 

ject to occupation whenever the corporation finds it necessary to 
use i t  in  furtherance of the ends for which the company was created. 
I n  assessing the damages i t  must be assumed that the estimate is not 
based upon the idea of the exclusive occupation and perception of the 
profits of the whole of the condemned land by the corporation, but upon 
the more reasonable view that only so much of the territory will be 
subjected to occupation and exclusive dominion as is necessary for tracks, 
ditches and houses to be used for stations and section-hands, while out- 
side of this the owner of the pervient tenement will be unmolested, except 
where entry is made for the purpose of removing something that endan- 
gers the safety of passengers traveling on the railroad, or that may sub- 
ject the company to liability for injury to adjacent lands or property. 
This is the principle to which this Court has given its sanction in Ward 
v. R. R., 113 N. C., 566, in the same case 109 N. C., 358, and in Hinkle 
v. R. R., 109 N. C., 472. 

Cited: Blue v. R. R., 117 N. C., 650; MaTZoy v. Fayetteville, 122 
N. C., 484; flhiel& v. R. R., 129 N. C., 4 ;  Ximpsom v. Lumber Co., 131 
N.  C., 521; Ins. Co. v. R. R., 132 N. C., 78; Phillips v. R. R., 138 
N .  C., 19;  West v. R. R., 140 N.  C., 622; Maguire v. R .  R., 154 N. C., 
387; Hardy v. Lumber Co., 160 N. C., 121; McBee v. R. R., 171 
N.  c., 112. 
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R. M. BURGIN v. RICHMOND AND DANVILLE RAILROAD COMPANY. 

Action for Damages-Commo~~ Carrier-Injury to Passenger-Jump- 
ing f~om Train in Motion-Contributory Negligence. 

The mere fact that a train fails to stop, as is its duty, or as the conductor has 
promised to do, does not justify a passenger in leaping from it while in 
motion, unless invited to do so by the carrier's agent and the attempt 
was not obviously dangerous. 

ACTION for damages, heard on complaint and demurrer, at  Fall Term, 
1894, pf MODOWELL, before Allen, J. The demurrer was .sus- 
tained and plaintiff appealed. The facts appear in  the opinion (674) 
of Chief Justice Shephe~d. 

F. H. Busbee an.d G. F. Basofi for defendant. 
No counsel contra. 

SHEPHERD, C. J. This action is  brought for the recovery of damages 
sustained by the plaintiff in jumping from the defendant's train while 
it was in  motion. It appears from the complaint that the plaintiff 
informed the conductor that he desired to get off at  Round Knob, a 
station on the defendant's road, where it was the duty of the defendant 
to stop its train, but that defendant "negligently and carelessly failed and 
refused to stop its said train at said station so that plaintiff, who was 
compelled to stop a t  said station, being at  the time on his way home to 
the bedside of one of his children, who was at  the time in a dying condi- 
tion, jumped from said train as it was passing said station of Round 
Knob, and in  doing so was painfully and seriously injured," etc. 

We think there can be no as to the correctness of the ruling 
sustaining the demurrer. "The general rule is that passengers who are 
injured while attempting to get on or off a moving train cannot recover 
for the injury." Browne v. R. R., 108 N. C., 34; Hutchison Carriers, 
sec. 641. I n  Lambeth v. R. R., 66 N. C., 494, i t  was said: "If the intes- 
tate,'without any direction from the conductor, voluntarily incurred 
danger by jumping off the train while in motion, the plaintiff is not 
entitled to recover." I n  addition to these authorities, there are a great 
number to be found in  other jurisdictions which abundantly sustain the 
proposition that i t  is contributory negligence to "attempt to alight from 
a moving vehicle although, in consequence of the refusal of the carrier 
to  stop, the passenger will be taken beyond his destination, unless he is 
invited to alight by some employee of the carrier whose duty i t  is 
to see to the safe egress of the passengers from the conveyance. ( 6 7 5 )  
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The mere fact that the train fails to stop, as was its duty, or as the 
conductor promised to do, does not justify a passenger in  leaping off, 
unless invited to do so by the carrier's agent, and the attempt was 
not obviously dangerous." Walker v. R. R. Co., 41 La. Ann., 795; 
Jewel1 v. R. R., 54 Wis., 610; R. R. v. Norris, 31 Grat., 200; Nelson v. 
R. R., 68 Mo., 693; 2 Wood Railways, 1133. To the same effect are the 
cases cited in defendant's brief from Pennsylvania, Tennessee, Iowa, 
Texas, Georgia, Michigan, Mississippi and other States. 

I t  is true, as stated i n  the cases of Browne and Lambeth, supra, that 
there may be exceptions to the general rule that it is contributory negli- 
gence to alight from a moving train, but there is nothing in  this complaint 
to bring i t  within any of the exceptions indicated in those cases or other 
authorities. The anxiety of the plaintiff to see his child does not'relieve 
him from the legal consequences of his reckless conduct. R. R. Co. v. 
Bangs, 47 Mich., 470. I t  was clearly the proximate cause of the injury 
and bars a recovery. 

Affirmed. 

Cited: Watkiw v. R. R., 116 N .  C., 967; Himhaw v. R. R., 118 N .  C., 
1053; Bittenhouse v. R. R., 120 N. C., 546; Denny v. R. R., 132 N. C., 
345 ; Morrow v. R. R., 134 N.  C., 98; Whitfield v. R. R., 147 N.  C., 238 ; 
Dortch v. R. R., 148 N .  C., 579; Reeves v. R. R., 151 N.  C., 320; 
Carter v. R. R., 165 N. C., 251; Myers v. R. R., 166 N. C., 235 ; Parks v. 
Tanwing Co., 175 N. C., 30. 

S. J. FLEMING v. WILMINGTON AND' WELDON RAILROAD COMPANY. 

Action for  Damages-Issues-Railroad Embankment-Culvert-Divert- 
ing Watercourse-iVatura1 Waterway. 

1. When the issues submitted in the trial of an action are raised by the 
pleadings, and, with the findings thereon, form a sufficient b ~ s i s  to pro- 
ceed to judgment, no exception to them is available unless it Rppear that 
there was some view of the law arising out of the testimony which the 
party appealing was precluded from presenting for the consideration of 
the jury. 

2. The damage due to the erection of a waterway over a running stream a t  
the point of its intersection with a railroad is considered, when the work 
is skillfully done, to be included in the cost and valuation of the ease- 
ment or to have passed as incident to the grant of i t ;  and when it is ad- 
mitted that it was so constructed, neither the owner of the land nor thc 

468 



N. C.] - SEPTEMBER TERM, 1894 

proprietor of the tract above can maintain an action for damages caused 
by placing the structure across the stream. 

3. In such case, on the trial of an action for damages, testimony to prove on 
what principle the commissioners estimated damages in the condemnation 
proceedings is immaterial and incompetent. 

4. Admissions by counsel, in the course of a trial, of facts to which the issues 
relate, preclude such counsel from excepting, after the trial, to instruc- 
tions to the jury to answer the issues in accordance with such admissions. 

5. Although the diversion of a natural stream from its channel by a railroad 
company is a trespass, when it is not necessary to the skillful construction 
of the road to change its course, yet the authority to divert surface water 
accumulating at  a proper embankment, the building of which was neces- 
sarily contemplated by those who assessed or agreed upon the value of 
the right of way, and to carry it in side-ditches constructed on the right 
of way to its natural outlet or to some natural outlet adequate to receive 
it, is included in the easement and damages therefrom covered by the 
estimate of such cost. 

6. When, in the trial of an action for damages for the diversion by a railroad 
embankment of the water of a stream from its natural course, there was 
conflicting evidence as to whether a certain "Barnfield Branch" was a 
natural watercourse, it was error in the trial judge to instruct the jury 
that it was the duty of the company to build a culvert over such ravine, 
and it was also error to express the opinion that the said branch was not a 
natural watercourse. 

ACTION, tried before Hoke, J., and a jury, at  December Term, (677) 
1893, of PITT. 

The plaintiffs alleged that they were the owners of a tract of land 
through which the Scotland Neck and Greenville branch of the' defend- 
ant, the Wilmington and Weldon Railroad Company's road, was con- 
structed, and that they, the plaintiffs, before the construction of said 
branch road, had, by means of various ample and sufficient ditches lead- 
ing into the canal belonging to the Great Swamp Canal Company, said 
canal aiding largely in said drainage, carried the waters into Tar River, 
a natural watercourse. 

Three causes of action were set out, to wit: 
First. (1) That in the construction of said road the defendant negli- 

gently caused to be thrown up over and upon the lowlands of the afore- 
said swamp an embankment to the height of four feet, leaving no suffi- 
cient opening or culverts for the passage of the bulk of water that 
usually flows down said swamp ; (2 )  that the space left at the aforesaid 
canal by the defendant is and has been entirely too little space for the 
passage of the waters of said swamp, so that the same becomes dammed 
and choked up and the waters thereof ponded back upon the lands of the 
plaintiffs, to its great injury and diminished productiveness for purposes 
of agriculture; (3) that by means of said embankment and said negligent 
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culverting the defendant has within the three years before the bringing 
of this action negligently and unlawfully caused the waters of the afore- 
said swamp (which annually or almost every year overflow the aforesaid 
canal and take the broad course of said swamp, thus passing off i n  a 
very short while) to be ponded back upon the lands of the plaintiffs, to 
the very great injury of the land and the crops growing thereon, to wit, 

five hundred dollars. 
(678) Second. That in the construction of its said road the defendant 

negligently and unlawfully filled up two of the plaintiffs' 
ditches-one of said ditches in two places-thereby ponding water on the 
lands of the plaintiffs, rendering the same, which had heretofore yielded 
good crops, worthless, or nearly so, for purposes of agriculture; (2)  that 
by reason of said obstruction to the plaintiffs' ditches the defendant has 
within the three years next before the bringing of this action negli- 
gently and unlawfully caused the waters of the aforesaid swamp to be 
ponded back upon the lands of the plaintiffs, to the very great injury 
of the land and the crops growing thereon, to wit, $500. 

Third. (1) That in the oonstruction of its said road the defendant 
dug, or caused to be dug, a ditch on each side of the bed of said road, 
whereby a large and unusual volume of water is directed from its natural 
course and turned upon the lands and into the ditches of the plaintiffs, 
thereby flooding the land and filling the ditches with sand and mud, 
rendering the land, which heretofore yielded good crops, worthless, or 
nearly so, for purposes of agriculture; (2) that by reason of said negli- 
gent direction of waters the defendant has within the three years next 
before the bringing of this action negligently and unlawfully caused the 
aforesaid lands to be flooded with water after every considerable rainfall, 
to the very great injury of the land and the crops growing thereon, to 
wit, $500. 

Wherefore, the plaintiffs pray judgment for $1,500 damages to the 
land and crops, the costs of this action, and for other and further relief. 

The defendant, in its answer, did not admit the allegations of plain- 
tiffs' ownership of the land, and averred that in the construction of the 
said extension it became necessary to dig a small ditch along the road- 
bed for the proper drainage of the same, but they deny that they did so 

wrongfully or that they directed a large or unusual volume of 
(679) water from its natural course, or that they ponded back any water 

on plaintiffs, or that they caused the lands of the plaintiffs to be 
overflowed, or in this or any other way injured the land of the plaintiffs. 

Further answering, the defendant said : 
"1. That in 1889, at  the earnest request of a large number of the people 

of Pi t t  County, they consented to extend the Scotland Neck branch of the 
Wilmington and Weldon Railroad to the town of Greenville. That for 
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this purpose they employed skilled engineers and mechanics and used 
the very best material. That in building said road it became and was 
absolutely necessary to dig upon each side a ditch or drain for the pur- 
pose of draining the roadbed, in order to render it suitable and safe for 
transportation purposes, and without said ditches or drains i t  was utterly 
impossible to construct a proper and safe roadbed. That such ditches 
or drains are cut only where they were necessary, and of such dimensions 
only as were absolutely essential. That they were cut in  a workmanlike 
manner and with the least possible damage, if there was any, to the 
adjoining lands. 

"2. That the said extension is one of the best roads in  the Slate and a 
great public convenience and built upon the lands of the defendant, and 
the ditches were dug upon the lands of the defendant. 

"3. That in  its construction the defendant has done nothing that it 
was not fully authorized to do, and if any damage has resulted, defend- 
ant is not responsible therefor." 

The following were the issues submitted to the jury, and the responses 
thereto : 
"1. Are the plaintiffs the owners and in possession of the land described . in  the complaint 2" "Yes." 
"2. I s  Great Swamp a natural watercourse and drainway for said 

land 2" "Yes." 
"3. Did the defendant wrongfully and negligent19 construct its road 

across said swamp, so as to cause the waters thereof to be psnded 
back and sob and injure plaintiffs' land?" ('Yes." (680) 

"4. Has defendant wrongfully and negligently filled up and 
obstructed plaintiffs' ditches, causing injury to plaintiffs' land ?" "Yes." 

" 5 .  Has defendant wrongfully and negligently diverted the water and 
drainage of Barnfield Branch and turned the same on plaintiff's land, 
causing damage thereto ?" "Yes." 

"6. What damage have the plaintiffs sustained by the wrongful acts 
of the defendant ?" '(Two hundred dollars." 

Upon the pleadings the plaintiffs and defendant tendered issues, the 
issues tendered by defendant being as follows: 

"1. Are the plaintiffs the owners of the land described in  the com- 
plaint ? 

"2. Were the culverts placed by the defendant on the lands described 
in  the complaint sufficient for the passage of the bulk of water that 
usually flows on said land? 

"3. Was the erection of the embankment on the lands described in the 
complaint necessary to the construction of defendant's roadbed ? 

"4. I f  the defendant did not place sufficient culverte, or the erection 
of the embankment was not necessary, what damage have plaintiffs sus- 
tained thereby ? 471 
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"5 .  Did the defendant negligently and unlawfully fill up the ditches 
of the plaintiffs? 

"6. I f  yes, then did defendant supply other ditches or drainways 
equally good and available? 

'(7. What damagc have plaintiffs sustained thereby? 
"8. Did the defendant divert any natural waterway and turn it upon 

plaintiffs' land ? 
"9. I s  Barnfield Branch, as described, a natural waterway? 
"10. What damage have plaintiffs sustained thereby 2'' 
The court declined to submit the issues tendered by the parties, and 

submitted the issues set out in  the record and responded to by 
(681) the jury. 

Defendant excepted to refusal of court to submit the issues 
tendered by them. 

The plaintiffs were the widow and children, heirs a t  law and legatees, 
etc., of one Peter Fleming, deceased. 

There was evidence tending to show that Peter Fleming, deceased, had 
occupied and possessed the land described in  the complaint, claiming to 
own same from fifty to sixty years continuously to his death, which 
occurred four or five years before the action was commenced. That after 
the death of Peter Fleming, his widow, Sidney Fleming, continued to 
occupy the land as before, down to the time of trial, one or two of plain- 
tiff s living with her. 

The will of Peter Fleming was also introduced, properly proven and 
recorded, in which the land i n  complaint was willed to plaintiff, Sidney 
Fleming, his widow, for and during her natural life, and a t  her death 
remainder to some of his children, who were made parties plaintiff. 

I t  was admitted that such will gave a life estate in the land described 
in the complaint to plaintiff Sidney Fleming. 

I n  the examination of one Reeves, for defendant, who was one of the 
commissioners to appraise the land under said proceedings, the defendant 
proposed to prove by said witncss that the commissioners, in  estimating 
damage to said land, did consider and estimate the damage to same 
likely to be caused by ponding or interruption to water caused by con- 
struction of trestle across Great Swamp Canal, and asked a question to 
this cffect, or one of similar import. 

Question was objected to by plaintiff. Objection sustained and da- 
fendant excepted. 

Defendant, in apt time, requested the court to put its instructions to 
the jury in writing. Defendant further filed nineteen requests for 
instruction by the court at  or about the close of the evidence, but this 
last request was not signed by counsel. 
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The defendant made no other exception to the charge a t  the 
time, but in its case on appeal, tendered in  apt time, and filed (682) 
specific exceptions to the judge's charge. I n  the course of the 
trial counsel, in  behalf of defendant, admitted plaintiffs owned and were 
possessed of the land, and the court directed the jury to answer the first 
issue "Yes." 

Counsel for defendant further admitted that Great Swamp Canal was 
a natural watercourse and drainway of plaintiffs' land, and the jury 
was directed to answer second issue "Yes." 

Counsel for plaintiffs and defendant both admitted, and consented in 
open court at  close of charge, that the jury need not respond to each 
amount of damage separately if more than one cause of damage was 
found to exist, but that the jury might find the aggregate damage for 
all causes and respond only to the ninth issue on that question. 

His  Honor charged, among other things, as follows : 
"1. The first issue addresses itself to the ownership of the land, and on 

this issue I charge you: if you believe the evidence, the legal title and 
right to possess the land for purposes of this action is in plaintiff, Sidney 
Fleming, widow of Peter Fleming; and on the evidence, if you believe it, 
your answer to the first issue should be 'Yes.' Defendants in  t;heir argu- 
ment consent to this answer to this issue. 

"2. On second issue defendant admits that Great Swamp is a natural 
watercourse and drainway for said land, and on this admission and the 
evidence you will answer the second issue 'Yes.' 

"Then there are three issues on the question as to whether defendant 
has, in  constructing its road, done the plaintiffs actionable wrong. There 
are three causes or sources of damage alleged by plaintiffs-one as to 
the obstruction across Great Swamp itself, the main swamp; one in  
filling up plaintiffs' ditches, one on north side of canal near Mrs. Flem- 
ing's and on south side of canal, at point on map E and B ;  and third 
cause in  diverting or turning the waters of what is termed Earn- 
field Branch from its natural outlet, three hundred yards below (683) 
road, and carrying its waters by lateral ditches across a ridge or 
hill onto plaintiffs' land, so causing damage to same. 

"The third issue in  number of those submitted is as to character of 
s t ruc tu~e  across main swamp, and the rule as to defendant's responsi- 
bility in  this respect I charge you to be as follows: 

"The defendant is required to so construct its road or trestle across 
said swamp as to leave an opening that will carry off the waters of said 
swamp without additional damage or injury to land above in all ordinary 
times; also such usual rainfalls as are likely to occur in the course'of 
the seasons, even such heavy rains as are likely to occur and which could 
and should have been foreseen and provided against. 
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"And if the defendant, in  constructing its road, has failed to provide 
an opening of this nature, and damage has resulted thereby to plaintiffs' 
land, this would be an actionable wrong by defendant, and jury should 
answer the third issue 'Yes.' 

"The burden is on plaintiffs to satisfy the jury in this respect, by the 
greater weight of evidence, that the defendant has failed to make an 
opening of this character and that damage has thereby resulted to plain- 
tiffs' land; and if they have so satisfied you, you should answer third 
issue 'Yes.' 

"If plaintiffs have failed so to satisfy the jury-if defendant has left 
an opening sufficient to carry off water in ordinary times and such rains 
as are likely to occur-you should answer third issue 'No'; or, if there 
has been no damage done to plaintiffs' land, answer should be 'No.' 

"The defendant is not responsible for damage resulting from extraordi- 
nary rains and freshets; and if ~laintiffs' damages, if he has any, only 
arise from such rains, answer to third issue should be 'No.' Now, apply- 
ing this rule to the evidence in  this case, how say you in  answer to this 

third issue? Has defendant left a sufficient opening, or is plain- 
(684) tiffs' land damaged by the structure as i t  exists? (Court here 

referred to evidence in  the cause on this issue for plaintiffs and 
defendant.) 

"Now this is the evidence on this issue, so fa r  as I recall it, and I will 
remind the jury it is only given by the court to aid the jury and to make 
the charge pertinent to the evidence in  this issue. .If you recollect the 
evidence different from the way I recite it, or more or less, you will act 
on your own memory, for by our law the jury are made the judges of 
what the witnesses say, and what credit you will give to the evidence. 

"On the fourth issue, as to injury claimed by the ditches, gou are 
instructed that defendant in crossing plaintiffs' drain ditches whlch are 
properly placed for purposes of drainage, and so used, shoilld have a 
sufficient opening under their roadway to permit the ditches to effect 

- their purpose, provided i t  can be done consistent with the safety and 
proper construction of their roadbed and its protection. The burden 
here is'also on plaintiffs to show a failure on the part of defendant, and 
if the jury are satisfied that the defendant in building their road filled 
plaintiffs' ditches, when the proper building of their road did not require 
it, and that this has caused damage to plaintiffs' land, answer to this issue 
should be 'Yes.' But if defendant has not Alled up the ditches, answer 
to this issue should be 'No,' or answer to issue 'No' if defendant has done 
plaintiffs' land no damage. And if defendant in filling up the ditches 
had left an open way along its right of way, and permitted and made 
ditches affording equally good drainage, answer to issue should be 'No' ; 
or if from the evidence you should conclude that these ditches had been 
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abandoned by plaintiffs, and were not used for purposes of drainage, 
there was no injury caused by filling up such ditches, and issue should 
be answered 'No.' I am asked to charge you, by defendant, that if these 
ditches appeared to be abandoned, the road had a right to fill 
them up, but I do not think this a proper charge. I f  they were (685) 
used for purposes of drainage, being properly placed, the fact 
that they were imperfectly kept open should be considered in the question 
as to amount of damages, but would not justify defendant in filling them 
and closing plaintiffs' drainways. Now consider the evidence under 
these rules, and say on this fourth isme whether defendant has done 
plaintiffs an actionable injury in reference to ditches. I f  you are so satis- 
fied by greater weight of evidence you should answer this issue 'Yes,' 
and if not, the issue should be answered 'NO.' 

"In considering the question of damage by the ditches you will not take 
into your estimate the effect of acts in  reference to Barnfield Branch, as 
there is a separate issue as to this. 

"And on the fifth issue, as to Barnfield Branch, the burden is on the 
plaintiffs to establish that the defendant had wrongfully diverted the 
water from the place termed Barnfield Branch from its natural outlet 
and on to the plaintiffs' land, and has thereby caused damage to such 
lands. I am asked, in this connection, to define to the jury what is a 
natural watercourse, and to say that this place, called by the witnesses 
Barnfield Branch, is not such. The definition'given i n  the prayers for 
instructions seems to be accurate enough, that i t  is a way or course worn 
by water making its way naturally on the surface, and so making for 
itself a defined channel, having banks in  which i t  naturally flows. And I 
am also inclined to the opinion that, in the evidence, Barnfield Branch is  
no such watercourse as this; but I do not deem i t  necessary for the jury 
or the court to determine this question, because, in  the opinion of the 
court, whether Barnfield Branch be a natural watercourse, or a ravine, 
or depression in the earth, draining any considerable portion of land 
and carrying off any considerable amount of water, the result is the 
same, as far  as it affects the case, and I charge you that, if you find, from 
the evidence, that this branch was a depression of low land mak- 
ing out from Great Swamp at a point three or four hundred yards (686) 
below the defendant's road, and having its natural outlet at  that 
point, and, diverging from the swamp, continues its course until it 
terminates at  the foot of a hill eighteen hundred feet, or six hundred 
yards above defendant's road, crossing the road at a distance of about 
two hundred yards from the swamp, and being six hundred yards across 
where it terminates, and separated from the swamp along its route by a 
sandhill or ridge two feet high and thirty or forty yards across, and 
being at  the extreme southern line of plaintiffs' tract, and located partly 

475 



I N  THE SUPREME COURT [I15 

on adjacent lands, the defendant, unless the safety of the road required 
it, would have no right to divert the drainage of the branch from its 
natural outlet and turn the waters of the same by lateral ditches, onto 
plaintiff's land, and if i t  has done so, when the proper construction of 
the road does not require it, and thereby caused damage to plaintiffs' 
lands, the defendant has committed a trespass, and the jury should 
answer the fifth issue 'Yes.' 

('The defendant has a right to protect its roadbed and make it safe by 
cutting lateral ditches along the same, and where i t  does so for such 
purpose, and the protection of their road requires it, it has the right to 
carry the water so collected by its ditches into plaintiffs' ditches, and any 
increased supply of water and incidental damage thereby occasioned 
must be borne by plaintiffs. Such damage is included in the amount 
paid for their right of way, and for this plaintiffs cannot recover. 

"And again, defendant's right of way protects it from damage caused 
by the action of surface water, when the change of grade and direction 
is caused by the construction of the road itself; but the defendant has no 
right under the protection and sanction of either principle to so construct 
its natural slope and contour of the ground to any considerable extent, 
and so divert any considerable amount of even surface or rain water 

from its natural oublet into these ditches, and so cause damage 
(687) to plaintiffs' land, unless the necessity for the proper construction 

of its road requires it. I the safety of the roadbed permits, and 
within reasonable limits as to cost, the defendant should make a way to 
pass in its natural way or outlet, and, in  the present case, if such safety 
and expense permitted, the defendant should have placed a culvert at 
the point where this branch crosses the road, and so permitted the water 
to take its natural way; and, failing to do so, if damage is thereby 
caused to plaintiffs' land, the jury should answer the fifth issue 'Yes.' 

"Defendant contends, and there is evidence tending to prove, that no 
considerable body of water comes down this depression or ravine, and 
that it has provided a lateral ditch fully sufficient to carry it off; that 
such lateral ditch is connected with plaintiffs' main ditches and as a 
matter of fact the plaintiff has now a shorter and more efficient drain- 
way than he ever had, and if such is the case, if the body of the water 
diverted is  not considerable, or defendant has by its lateral ditches pro- 
vided equally good drainage for plaintiffs, or has provided sufficient 
drainage, then defendant has done the plaintiffs no damage, and you will 
answer the fifth issue 'No.' You will consider the evidence on this issue 
under the rules here given, and write your answer to this issue 'Yes' or 
'NO,' as you may decide the question. On the matter of damage, if you 
should answer the third, fourth and fifth issues 'No,' that defendant has 
done the plaintiffs no actionable wrong, then you need not consider the 
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remaining issues. I f ,  however, you answer either of these issues 'Yes,' 
you will further consider the evidence on the question of damages. There 
are three sources of damage alleged, and three separate issdes on the 
question of amount-sixth, seventh and eighth. I t  is desirable that you 
would say what damage arises as to each cause you may establish. I f  
there be more than one cause and you cannot divide them and say 
how much is caused by each, you may answer as to entire amount (688) 
on the ninth issue. 

"It is agreed you may determine this amount of damage and make 
answer on the ninth issue, and need not answer the sixth, seventh and 
eighth. 

"The rule to guide you on this question is the same in  each issue. 
Plaintiffs can recover the difference in rental value or net profits of the 
lalid as it is now and as it was or would have been without defendant's 
obstruction causing damage. The damage cannot be estimated for the 
time since suit began in March, 1893. There is no evidence tending to 
show damage commenced in 1889; indeed, plaintiffs do not demand any 
damage back of three years. The time then covered by the suit will be 
the three years, 1890,1891 and 1892, and the damage is the difference in 
rental value caused by the defendant's obstruction. 

"Defendant would "not be responsible for damage by extraordinary 
freshets nor by damage from overflows, where the damage would have 
occurred even if the roadbed had not been built; nor for damp-ge done to 
the land included in the right of way, sixty-five feet on either side df 
road, nor for such loss as arose from plaintiffs not keeping their ditches 
cleaned out, if the construction of the roadbed permitted such cleaning; 
nor for loss caused by general bad crops in  these years common to Erops 
in that community and not produced by the obstruction. Defendant is 
responsible for difference in fair rental value for these three years, to the 
extent that such difference is caused by defendant's wrongful conduct. 
Now what do you determine the difference to be on the evidence? 
Burden here is on plaintiffs. On the part of plaintiffs Mr. Fleming and 
others testify as follows: 'Five barrels corn on north, three on south.' " 

The defendant excepted to the charge as follows: 
"1. Because his Honor charged the jury that if they believed the evi- 

dence the legal title and right of possession was in the plaintiff, Sidney 
Fleming, and that they should answer the first issue 'Yes.' 

"2. Because he charged the jury that the defendant, in  his (689) 
argument, consented that the jury should find the first issue in the 
affirmative, whereas the defendant specially requested the court to charge 
to the contrary. 

"3. Because he charged the jury that if defendant filled up plaintiffs' 
ditches i t  was defendants' duty to provide ditches affording equally good 
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drainage, whereas he should have charged them that it was defendant's 
duty to pfovide ditches affording sufficient drainage. 

''4. Because he charged the jury that i t  was not necessary to decide 
whether Barnfield Branch was a natural watercourse. 

"5 .  Because he charged the jury that, whether Barnfield was a natural 
watercourse or ravine, or a depression in the earth, draining any con- 
siderable portion of land, carrying off any considerable amount of water, 
the result would be the same, as far as it affects this cause. 
"6. Because he charged the jury that this branch, if the jury believed 

i t  to be of the description set forth in the charge, could not be diverted 
and turned by the defendant by its lateral ditches. 

"7. Because he charged the jury that i t  was the duty of the defendant 
to place a culvert to take the waters of this branch its natural way. 

"8. Because he charged the jury that they need not answer the sixth, 
seventh and eighth issues specifically, but might aggregate the entire 
damage in their answer to issue No. 9." 

And these errors constitute the sixth, seventh, eighth, ninth, tenth, 
eleventh, twelfth and thirteenth exceptions of the defendant. 

During the progress of the trial the defendant proposed to prove by 
one Reeves, a witness in behalf of the defendant, and one of the commis- 

sioners who assessed the damages for the right of way over these 
(690) lands, that the commissioners who assessed the damages were 

present on the land, and considered and allowed for all damages 
done to the land, or likely to be done, by reason of any ponding or inter- 
ruption of water that the trestles might occasion, and a t  the time of 
such assessment the roadbed and trestle were already complete. 

Objection by the plaintiffs. Objection sustained. Defendant excepted. 
The jury returned a verdict finding the first, second, third, fourth and 

-fifth issues in the affirmative, and finding in  response to the ninth issue, 
$200, and making no response to sixth, seventh and eighth issues, and 
from the judgment thereon defendant appealed. 

J .  B. Batchelor for plaintiffs. 
John L. Bridgers for defendant.  

AVERT, J. The rule adopted by this Court restricts the trial judge 
i n  settling the issues to those raised by the pleadings, but does not re- 
quire him to frame an issue involving the truth of every fact alleged on 
the one side and denied on the other. When those submitted are raised 
by  the pleadings, and with the findings upon them form a sufficient basis 
fo r  the court to proceed to judgment, no exception to them i s  available to 
either of the parties, unless i t  can be made to appear that there was some 
view of the law arising out of the testimony which the party appealing 
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was precluded from presenting for the consideration of the jury for 
want of a pertinent issue. 

The question whether the culverts constructed were sufficient to carry 
off the water was involved in the broader and more general inquiry sug- 
gested by the third issue submitted. I f  the defendant negligently con- 
structed the culvert, so as to cause the water to be ponded on plaintiffs' 
land, then it was insufficient for the purpose and the defendant 
was liable. I t  would seem impossible to conceive of any legal (691) 
proposition growing out of the testimony, in  reference to the 
culvert, that could not have been considered in  passing upon the third 
issue, if i t  had been presented by the defendant in  the shape of a prayer 
f o r  instruction. 

To build a culvert that is insufficient to carry off the water, whereby 
water is  ponded on a complainant's land, is a wrongful and negligent 
construction. The gist of the controversy, or that part of it, was involved 
in  the inquiry whether the plaintiff had been damaged by the negligent 
ponding of water by the defendant in constructing its road. The build- 
ing of an insufficient culvert is one species of carelessness that might 
have been the immediate cause of such an injury. Indeed, all three of 
the specific allegations contained in  the three separate causes of action, 
and constituting the grounds of complaint, to wit, first, the insufficiency 
of the culvert; second, the filling up' of the ditches; and third, the diver- 
sion of water from its natural course SO as to cause plaintiffs' land to be 
overflowed, might have been conprehended under one general issue as to 
negligent construction, and the judge might, in  his discretion, have dis- 
pensed with the fourth and fifth issues which involved the specific alle- 
gations of negligence in the other cause of action, to wit, the filling of 
the ditches and the diversion of the creek. 

The finding upon one general issue, involving every species of care- 
lessness mentioned in  all of the three causes of action, and the judgment 
thereon, would of necessity have been conclusive upon the parties i s  to 
all matters in  controversy, and as to the right to recover upon any of 
the causes of action. Whatever might have been offered in evidence and 
passed upon, the law will generally presume was presented to the jury. 

I t  being incumbent on the defendant to show that i t  was deprived of 
the opportunity to present some material view of the law arising 
out of the evidence, and its counsel having failed to point out any (692) 
pertinent principle of law that could not have been applied, 
through the medium of instruction, to the issues submitted, there is no 
abuse of the discretionary power of the judge shown in framing them 
as he did. 

The conclusion that the fifth issue is not raised by the pleadings is 
not tenable. Th allegation in  the third cause of action was that, "in 
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FLEMING O. It. it. 

the construction of said road the defendant dug on each side of the bed 
of the road, a ditch, whereby a large and unusual volunie of water is 
diverted from its natural course and tumed upon the land aud into the 
ditches of plaintiffs," etc. There was evidence that the  natural course 
of the water alleged to have been diverted was through Barnfield Branch. 
I t  would be sticking in the bark to say the issue was not raised because, 
on hearing the proof that water was diverted from its course, the natural 
course was shown to be a certain branch, and the court specified such 
alleged natural outlet by name in  the issue, in  order more clearly to 
direct attention to the real subject of inquiry raised by the pleadings. 
The question passed upon was not whether the water of Barnfield 
Branch was wr.ongfully and negl igent ly  diverted from its natural course, 
but simply whether i t  was diverted. There being "evidence tending to 
show that the branch was a natural waterway, and evidence to the con- 
t ~ a r y , ~ '  as defendant's counsel states in  his brief, he had the opportunity 
to request the  court to tell the jury that, if they found that the branch 
was not a natural channel, it was not negligent or wrongful, on the part 
of the company, to divert i t  from the ravine down which i t  previously 
ran. The question might have been raised by such a prayer for instruc- 
tion, but not by objecting to the issue before or after failing to do so. 

We shall have occasion, upon the consideration of another branch of 
this controversy, to discuss the bearing of this question whether that 
branch was a natural outlet. 

( C  Such damage as is due to the erection of a waterway over a running 

stream, at  the point of its intersection with the line of a railway, 
(693) i s  considered, when the work is skillfully done, as included in the 

cost and valuation of the easement, or to have passed as incident 
to a grant of it, and the fact that i t  was so constructed as to pass the 
water, even in  time of ordinary freshet, being admitted, neither the 
owner of the servient  t enement  nor the proprietor of a tract above can 
maintain an  action for damages caused by placing the structure across 
the stream." Adams 71. R. R., 110 N. C., 725. 

It was not competent, then, to prove upon what principle the com- 
missioners estimated damages in  the condemnation proceedings. The 
law determines what rights and privileges pass to the dominant owner, 
upon proof that the right of way was lawfully condemned for public use. 
One uniform rule applies in  ascertaining what has passed as incidental 
to the acquisition of the right of way. The dominion and privileges of a 
corporation have the same limit, and are subject to the same restrictions 
on every part of its line, except when the right of way is granted by the 
owner with reservations, presumably allowed by reason of the exaction 
of a smaller consideration than would otherwise have been charged, as 
where the width of the way granted is to be narrower, or the company 
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agrees to construct crossings or cattle-guards a t  a designated point, or 
in a particular manner, not otherwise required. The testimony was not 
competent in any point of view, but, if the undisputed evidence showed 
that the trestle over the Great Swamp was a sufficient waterway to dis- 
charge the water that flowed through it, except when there was an 
extraordinary rainfall, then it was immaterial, even if competent. 
Emry v. R. R., 102 N.  C., 209. 

When two of the counsel for the defendant admitted in  the progress 
of the trial, on behalf of their client, that the plaintiffs owned and were 
possessed of the land, it was error in  the court to instruct the jury to 
respond in  the affirmative to the first issue, involving the question of 
title and possession. I n  the same way, counsel were bound by 
their admission that "Great Swamp was a natural watercourse (694) 
and drain for said land," and were not at  liberty, after the trial, 
to except to the instruction to the jury to write the response, in accord- 
ance with their express agreement. 

The same principle applies to the congent of counsel given "in open 
court, a t  the close of the charge, that the jury need not respond to each 
amount of damage separately, if more than one cause of damage was 
found to exist, but that they might find the aggregate amount for all 
causes, and respond only to the ninth issue on that question." We need 
do nothing more than to quote the language used bg the judge in stating 
this exception : 

The court told the jury, in  substance, that the response to the fourth 
issue should be "Yes," if the defendant filled up the plaintiffs' drain 
ditches when it was not necessary to the proper construction of the road 
to do so, but if the defendant had not damaged plaintiffs' land or filled 
up the ditches, or in obstructing the ditches had done no injury that was 
not necessarily incident to a skillful construction of the road, and had 
provided other drains in connection with their side ditches, affording 
equally good drainage, the answer should be "No." We fail to compre- 
hend how the defendant mas prejudiced, as is contended in  the fourth 
assignment of error, by the refusal of the court to tell the jury that i t  , 
was defendant's duty to provide ditches, affording "sufficient drainage," 
and instructing them, in  lieu, that he was required only to provide ditches 
affording equally as good drainage. I t  may have been possible to pro- 
vide equally as good drains as had been dug by the plaintiff, at  much less 
cost than to construct such as would have afforded "sufficient drainage," 
or such as would have thoroughly prepared the land for farming. The 
defendant cannot justly complain because the court held, that while i t  
was liable for injury to the land, i t  was not bound to improve its condi- 
tion after paying for the privilege of passing through it. 
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(695) The fifth issue arising out of the third cause of action involved 
the question of the unlawful diversion of water (which the evi- 

dence showed referred to Barnfield Branoh) from its natural course. 
The instructions asked, and those substituted in  lieu, gave rise to .several 
assignments of error, which may be summarized as follows: That the 
court erred in  instructing the jury- 

"1. That it was not necessary for them to decide whether Barnfield 
Branch was a natural watercourse or not, because the result would be 
the same if i t  was a mere depression or ravine, if i t  carried off a con- 
siderable amount of water from a considerable area of land, and yet 
expressed the opinion, founded upon the testimony, that Barnfield 
Branch did not fall within the definition given by the court of the 
natural watercourse. 

"2. That the water of Barnfield Branch, according to the description 
incorporated into the charge, and purporting to embody testimony of 
witnesses relating to that subject, could not. be lawfully diverted from 
the channel, and if the defendant had diverted i t  when the proper con- 
struction of the road did not require i t  to be done, it was guilty of 

"i. That it was the duty of defendant to have constructed a culvert at  
the point of intersection of said branch." 

The consideration of the questions thus raised necessarily leads to the 
discussion of the rights of owners of land to divert a natural stream, 
flowing over it, from its channel, or to collect surface water falling or 
flowing thereon, and discharge i t  by means of an artificial drain. I t  
must be remembered, a t  the outset of this discussion, that "a railroad 
company enjoys the same privilege as any other landowner, but no 
greater, to be exercised under the same restrictions and qualifications." 
Staton v. R. R., 111 N. C., 278; Jelzlcirrzs v. R. R., 110 N. C., 438. This 
principle is subject to the qualifications that necessarily arise out of the 
fact that such companies usually acquire not the absolute ownership, 

but a dominion for corporate purposes, conferred with the para- 
(696) mount object of benefit to the public. One of the privileges, 

passing as an incident, is, of course, that of constructing such em- 
bankments as may be needed to insure the safety of transportation. The 
principle is stated by Gould, in his work Waters, see. 273, as follow$: 
"Damages caused by the displacement or obstruction of sulrface water 
may be included in the assessment of damages under the statute caused 
by the original construction of the road7'; but the author adds in the 
same section, "A railroad corporation has no right, by the erection of 
embankments, the construction of culverts, or the digging of ditches, to 
collect and discharge unusual quantities of surface water upon adjoining 
lands." I n  Staton v. R. R., 109 N. C:, 337, the late Chief Justice Mer- 
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rirnon said: "Unquestionably, the defendant had the right to cut through 
and along its right of way and keep in repair such appropriate ditches 
and culverts as were necessary to carry off the surface water to a natural 
drain or outlet adequate to receive it." I n  Porter v. Durham, 74 N. C., 
a t  p. 67, the court said: "It has been held that an owner of land is 
obliged to receive the surface water which falls on adjoining higher land, 
and which naturally flows on the lower land. Of course, when the water 
reaches his land the.lower owner can collect it in a ditch and carry i t  
off to a proper outlet, so that it will not damage him. H e  cannot, how- 
ever, raise any dyke or barrier by which i t  will be interrupted and thrown 
back on the land of the higher owner. While the higher owner is entitled 
to this service, he cannot artificially increase the natural quantity of 
flow by collecting i t  in  a ditch and discharging i t  upon the servient land 
at a different place or in a different manner from its natural discharge." 

The counsel for appellant insists that the court erred in instructing 
the jury that it was the duty of the defendant to provide a separate 
culvert to carry off the water of Barnfield Branch, whether it was a 
natural watercourse or a ravine or depression, through which the 
surface water falling upon any considerable area of land was (697) 
drained. I f  i t  was a natural watercourse, then by diverting i t  from 
i ts  channel above the railroad, unless i t  was necessary to do so in order 
to  make the best provision for the safety of passengers and property to 
be transported over the road, the defendant company incurred liability 
for a t  least nominal damages and for such actual damage for overflow as 
was caused to the plaintiffs' land above the railroad or below it. Adams 
v. R. R., supra, at p. 332. But leaving the question whether what was 
called Barnfield Branch was only a ravine which served the purpose of 
discharging the surface water from a large area or a natural outlet an  
open one, the court charged the jury, among other things, as follows: 
'(If the safety of the roadbed permits, and within reasonable limits as to 
costs, the defendant should make a way for water to pass in its natural 
way or outlet, and in  the present case, if such safety and expense per- 
mitted, the defendant should have placed a culvert at  the point where 
this branch crosses the road and so permitted the water to take its natural 
way, and failing to do so, if damage is thereby caused to plaintiffs' land, 
the jury should answer the fifth issue (which involved the question of 
the wrongful diversion of Barnfield Branch, etc.) 'Yes.' " The jury, 
therefore, acted upon the idea that if the construction of the culvert 
would not imperil the safety of passengers and freight transported over 
the line, and the cost would be, in  the opinion of the jury, reasonable, 
they must find that the company was negligent in  failing to provide the 
culvert, even though Barnfield Branch was not a natural watercourse, 
but only a depression extending across the line of railroad and well 
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defined, both where i t  entered and where, in  high water, i t  emerged on 
the other side from the Great Swamp. I t  is difficult to obtain from the 
evidence and charge a very clear idea of the topography; but the charge 

in its application to the testimony must be construed to mean what 
(698) we have stated. The general rule, clearly deducible from the 

authorities cited, is that the diversion of a natural stream from 
its channel by a railroad company is always deemed a trespass when it 
is not necessary to the skillful construction of its road to change its 
course. A d a m s  v. R. R., supra.  But i t  is equally well settled that 
generally the lawful authority to divert surface water accumulating at  
a proper embankment, the building of which was necessarily within the 
contemplation of those who assessed or agreed upon the cost of the right 
of way, and to carry it in side ditches constructed on the right of way, 
to its natural outlet, or to some natural "outlet adequate to receive it," 
is included in the estimate of such cost. S t a t o n  v. R. R., supra;  Gould, 
supra.  We are not prepared to hold, upon any view of this testimony, 
that the channel of Barnfield Branch was a depression of such character 
that though i t  discharged only surface water, i t  nevertheless came 
within the reason which induced the courts to hold i t  an  actionable injury 
to close a ravine and pond back on the abutting owners of land or carry 
to a suitable outlet by side ditches the water that usually escapes through 
it, though some of the courts of this country, with the approval of 
respectable text-writers, have held that deep depressions in a hilly region 
through which the water from large areas is discharged sometimes fall 
within the reason of the rule, and that in  such cases the duty, when 
railroads cross them, is the same as if the crossing were over a branch 
flowing from a perennial spring. Gould, supra,  sec. 273. But after the 
judge had told them that in no view of the testimony did the Barnfield 
Branch fall within the abstract definition of a watercourse previously 
given, he further instructed them that i t  was the duty of the company 
to have put in the culveft, unless the cost would have proved unreason- 
able or its construction would have made the road unsafe. Some of the 
witnesses had testified without objection that the branch was a natural 

watercourse; others had stated facts which, if believed, would 
(699) lead to the inference that it was not. Though i t  may not have 

been material in discussing the question to which the court had 
previously adverted, to adapt the instruction as to the nature of natural 
watercourses to the evidence, i t  was manifestly erroneous, in  view of the 
conflicting testimony on which the defendant's liability depended, to 
express the opinion that the branch was not a natural watercourse. The 
Code, see. 413, and cases cited on p. 389 Clark's Code. This error was 
covered by the exception to the instruction asked and to that given, in 
lieu. &t we see nothing in the testimony to. take $his case out of the 
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general rule which permitted the defendant to divert the surface water 
collected above an embankment constructed skillfully, and in  the exercise 
of authority acquired as an incident to the right of way, along its ditches 
to its natural outlet, at  a different place from its previous entrance 
through a depression, but at a point where i t  was amply sufficient to 
receive such water. I n  giving the instruction that it was the duty of 
the deferidant to build a culvert over what was known as Barnfield 
B ~ a n c h ,  as well as in  expressing the opinion, where the evidence was 
conflicting upon the question, that it was not a natural stream, there 
was error, for which a new trial must be granted. I t  would seem, also, 
that in  response to the prayers more specific instructions adapted to the 
testimony should have been given as to the character of the branch. We 
have discussed the main questions as to which we approve of the rulings 
of the court, because i t  may be important to do so in order to aid the 
court in the next trial. 

New trial. 

Cited: Waters v. Lumber Co., ante, 654; Wool v. Bond, 118 N.  C., 2;  
Simmons v. Allidon, ib., 778; Parker v. R. R., 119 N. C., 687; Tucker v. 
Satterthwaite, 120 N.  C., 122; Craft v. Lumber Co., 132 N.  0.) 155; 
Parks v. R. R., 143 N.  0.) 294; Moseley v. Johmon, 144 N. C., 263; 
Davefiport v. R. R., 148 N.  C., 293; Roberts v. Raldwin, 151 N.  C., 408 ; 
Carr v. AZexander, 169 N. C., 667; Turner v. Livestock Co., 179 N. C., 
459. 

W. D. SUMMERS v. ELIZA MOORE ET AL. 
(700) 

PETITION to rehear the case between the same parties, decided at sep- 
tember Term, 1893, of this Court, and reported in  113 N. C., 394. 

Justice & Justice and J .  L. C. Bird for petitioner. 
Armfield & Turner and P. J .  Sinclair contra. 

CLARK, J. It is true, as contended, that as to the substituted ten 
acres the heirs of the wife should be parties defendant to bind them. 
I f  these same defendants, heirs of the husband, are, as is probable, the 
heirs of the wife also, they have no cause to complain. ' I f ,  on the con- 
trary, the heirs of the wife are not the same persons as the heirs of the 
husband, the latter cannot complain. The heirs of the wife, if not par- 
ties, are not bound by the judgment. They can still institute independent 
proceedings if they desire. 

Petition dismissed. 
485 
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STATE v. J. U. GIBBS AND THE WROUGHT-IRON RANGE COMPANY. 

Peddlers-Itinerant Salesme~SelZifig by Samples. 

One who, while in the employment of another, with a wagon and team and a 
sample range, exhibited his samples to another in this State an; solicited 
his order for a range similar to the sample, to be delivered in thirty 
days-the exhibition not being made either in the street or in a house 
temporarily rented for the purpose of exposing to sale goods, wares and 
merchandise-is not liable to indictment for failure to pay the license 
imposed, either upon "peddlers," by section 28 of chapter 294 (the Revenue 
Act) of the Laws of 1893, or upon "itinerant salesmen," by section 23 of 
said act. 

(701) APPEAL from Armfield, J., and a jury, at  Spring Term, 1894, 
of PASQUOTANK. The following is the special verdict and judg- 

ment : . 
"We, the jurors impaneled to try the above cause, find the following 

special verdict : 
"1. The Wrought-Iron Range Company is a corporation existing 

under the laws of the State of Missouri, all the officers and stockholders 
of which are citizens and residents of St. Louis, Mo., where said corpora- 
tion has its factory for manufacture of ranges or stoves. 

"2. On or about ---- day of January, 1894, the defendant corporation 
furnished its agent, J. U. Gibbs, one of the defendants, a wagon, team 
and sample range, and sent him into Pasquotank County, North Caro- 
lina, to canvass the sale of said ranges and to take orders for future 
delivery for ranges so manufactured and owned by said corporation. 

''3. Pursuant to said employment, for which said corporation paid 
him> a salary, the.said Gibbs on ---- day of ----------, 1894, exhibited 
said sample range to one Thomas in said county and solicited his order 
for a range similar to said sample range to be delivered i n  thirty days- 
offering to take a note therefor to be void if the corporation failed to 
deliver the range within thirty days. Said Gibbs took no orders for 
ranged. 

"4. Said corporation's mode of doing business is as follows: They ship 
from their factory in St. Louis, Mo., a car containing seventy-two ranges 
consigned to itself in care of their division superintendent, who is a 
citizen and resident of Tennessee, but temporarily located at  Elizabeth 
City, N. C., where he has an office for correspondence with said com- 
pany, and to receive and fill the orders for ranges taken by the agents 
canvassing the coupty. 

"The ranges shipped as aforesaid are received and stored a t  Elizabeth 
City in a warehouse rented for the purpose of storing said ranges and 
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of filling the said orders; no ranges are offered for sale or sold at  
warehouse except as above stated. The ranges are sold in original (702) 
packages. 

"5. The defendants had no license and paid no tax in  North Carolina 
for doing said business. 

"If upon said facts the court is of opinion that the defendants are 
guilty, then the jury find them guilty; but if the court be of the opinion 
that the defendants are not guilty upon the facts found, then the jury 
find them not guilty." And the court having instructed the jury that 
the defendants were guilty upon the facts found, the jury returned a 
verdict of guilty. Wherefore, the Solicitor for the State prays judgment, 
and the court adjudges that the defendants pay a fine of $50 and the 
costs of the prosecution. Defendants appealed. 

Attorney-General for t h e  State .  
S t rong  & Strong for the  defendwnts. 

MACRAE, J. The warrant describes two offenses: 
"1. That the defendants did, as itinerant salesmen, expose for sale 

either on the street or in houses rented temporarily for that purpose, 
goods, wares and merchandise, to wit, certain stoves, contrary to the 
statute, etc., without a license. 

"2. Unlawfully and wilfully did peddle goods, wares and merchandise, 
to wit, certain stoves, with two mules and a vehicle, the said Gibbs and 
The Wrought-Iron Range Company not then and there having a license 
so to sell and peddle said goods, etc., contrary to the statute," etc. 

I t  is admitted by the Attorney-General, on the authority of S. v. 
Lee, 113 N. C., 681, that the defendants were not peddlers, and, there- 
fore, would not be liable for the license tax imposed upon peddlers of 
clocks, stoves and ranges under section 28, chapter 294 (the Revenue 
Act), Laws 1893. But i t  is contended that the defendants are liable 
under section 23 of said act as "itinerant salesmen." This section, after 
imposing a license tax upon peddlers, proceeds : "Every itinerant sales- 
man who shall exoose for sale either on the street or in  houses 
rented temporarily for that purpose, goods, wares or merchandise, (703) 
shall pay a tax," etc. 

The special verdict finds that defendant Gibbs, in the employment of 
the defendant company, with a wagon and team and a sample range, 
exhibited his sample to one Thomas in said county, and solicited his 
order for a range similar to said sample, to be delivered in thirty days. 
I t  is not found that this exhibition was made either in the street or in  
a house rented temporarily for the purpose of exposing to sale goods, 
wares and merchandise. I t  fails to find-indeed, it finds to the con- 
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trary-that any goods were exposed to sale by defendant.   he statute 
was evidently intended to reach that class of salesmen who, while not 
strictly peddlers, carry their goods and sell from place to place, are 
engaged i n  a business of a transient nature, carried on in booths or 
stands upon the streets of cities and towns, in  houses occupied for this 
temporary purpose. As the defendants were not liable, either under 
section 23 or 28 of the Revenue Act, for the payment of a license tax, no 
Federal question arises upon the right of the State to impose a license 
tax for doing such business as was found by the special verdict to have 
been done in this instance. 

We hold that, according to the facts found in  the special verdict, the 
defendants are  not guilty. There is error. 

Judgment reversed. 

Cited: Range Co. v. Carver, 118 N.  C., 333; S. v. Frank, 130 N .  C., 
725; 8. v. Ninestein, 132 N. C., 1042. 

STATE v. JAMES TWEEDY. 

Indictment for Killing Livestock-Hogs Running at Large-Injury to 
Personal Property-Cruelty to An?i.w~als-Indictment, Suficiency of- 
Town Ord&ance. 

1. I t  is competent for an incorporated town to enact an ordinance that no hog 
shall run at  large within the town limits, and to prescribe a penalty for 
its violation, whether the owner lives within or outside the corporate 
limits. 

2. One who kills a hog running at large in a town in violation of an ordinance 
prohibiting hogs from running at  large therein, although the owner lives 
outside the corporate limits, is not indictable under The Code, see. 1002, 
which applies only to the injury or killing of livestock  lawfully running 
a t  large." 

3. An indictment for killing a hog running at  large in a town in violation of a 
town ordinance prohibiting the running at  large of hogs therein, which 
charges that the killing was done '6unlawfully and on purpose," cannot be 
sustained under section 1082 of The Code, where there is neither an allega- 
tion nor finding that the injury was "wilfully and unlawfully" done; nor, 
for the same reason, can it be sustained under section 2482. 

INDICTMENT for killing livestock, tried before Bynum, J., and a jury, 
at  March Term, 1894, of MARTIN. 
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A special verdict was rendered, setting forth, in substance, that James- 
ville, Martin County, is an incorporated town, and that an ordinance had 
been adopted and was in  force at  the time of the killing of the hog here- 
inafter mentioned, as follows : 

"Hogs shall not run at  large within the town limits. Any hog or 
hogs found running at  large on the streets of the town shall, after three 
days' notice to the owner of such hog or hogs, be taken up by the town 
constable, and the owner shall then pay a fine of 25 cents for each hog 
so taken up, and all costs; and on failure to redeem any hog so taken up, 
the constable shall then and there advertise and sell, according to law"; 
that there was no law of the State requiring stock to be fenced up, 
or prohibiting hogs from running at  large in the territory in (705) 
which the town of Jamesville is located, and that the town of 
Jamesville had not fenced its limits. That John Qaster, owner of the 
hog killed by the defendant when i t  was running a t  large in the streets 
of Jamesville, lived seventy-five yards outside the corporate limits of 
the town. 

Upon this special verdict, his Honor was of the opinion that the de- 
fendant was guilty, and the jury so found, and from the judgment 
thereon the defendant appealed. 

Attorn,ey-General and W. J. Peeke for the Btate. 
James E. Moore for defendant. 

CLARK, J. I t  was competent for the town to enact the ordinance that 
no hogs should run at  large within the town limits, and to prescribe a 
penalty for violation of such ordinance, and it would make no difference 
if the owner of the hog should live outside of such limits. Rose v. 
Hardlie, 98 N.  C., 44; Heklen v. Noe, 25 N. C., 493 ; Whitfield! v. Lon-gest, 
28 N .  C., 268. Penal statutes must be strictly construed. The Code, 
section 1002, applies only to the injury or killing of livestock ('lawfully 
running at large." This hog was unlawfully running a t  large contrary 
to a valid town ordinance, according to the special verdict. The defend- 
ant  could not, therefore, have been found guilty under The Code, section 
1002, as held by his Honor. Besides, the indictment fails to charge the 
material allegation that the livestock was "lawfully" running a t  large, 
and judgment might have been arrested in this Court for insufficiency 
of the indictment. Rule 27 of this Court; Whitehurst v. Pettipher, 104 
N. C., 40. Nor could the indictment be sustained under The Code, 
section 1082, "Injury to Personal Property,'' as there is neither allega- 
tion npr finding that the injury was "wilfully and wantonly" done. The 
words "unlawfully and on purpose" will not supply their place. 
8. v. Morgam, 98 N. C., 641. The indictment is equally insuffi- (706) 
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cient under The Code, section 2482, ('Cruelty to Animals.'' Upon the  
special verdict the defendant should have been adjudged not guilty. 

Reversed. 

Cited: S. v. Isley, 119 N.  C., 864; Broadfoot v .  Fayetteville, 1 2 1  
N. C., 420; Jones v. Duncan, 127 N.  C., 119; S. v. Harwell, 129 N.  C., 
551; 555; Owen v. WilZiamston, 171 N. C., 59, 60; Archer v. Joyner, 
173 N. C., 77; Marshburn v. Jones, 176 N.  C., 524. 

STATN v. HARRIET' HARRISON. 

Indictment for Murder-Evidence-Confession by Prisomer, When  
Admissibte. 

1. In determining the competency of a confession, the true inquiry is whether 
the inducement offered was such as to lead the prisoner to suppose i t  
would be better to confess himself guilty of a crime he did not commit. 

2. When a prisoner is advised to tell nothing but the truth, or even when what 
is said to him has no tendency to induce him to make an untrue statement, 
his confession in either case is admissible, whether made to an officer or a 
private individual. 

3. Upon the trial of a prisoner for murder of her husband, a witness testified 
that he, as a detective, representing himself as a laborer, went to the 
house of the prisoner, who told him she was in great tronble because some 
one had killed her husband, and that she knew who did it. He then said 
to her : "You had better tell me all about i t ;  I am a right good old monger 
doctor; I can work roots and gummer folks, and if you will tell me all 
about it I can give you something so you cannot be caught." Thereupon 
she told witness that she procured another to kill her husband: Hel&, 
that the confession was admissible in evidence on the trial, since the 
inducement offered appealed only to her superstition, but was not a temp- 
tation to lead her, if innocent, to pretend that she was guilty. 

INDICTMENT for murder, tried a t  the Criminal Court of HERTFORD, 
before Widor f i e ,  J .  

The only exception relied upon by counsel in this court was that as 
to the admissibility of the confessions of the prisoner. I t  was in  

13'07) evidence that the prisoner was an infirm and diseased old woman. 
The State introduced one Thomas as a witness, who testified 

that he was a detective, and that he went to the house of the prisoner 
and represented himself as a stave-getter, and that while at  the'house 
of the prisonel+, she told him that she was in great trouble because some 
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one had killed her husband, and that she knew who had killed him. 
That he then said to her: "You had better tell me all about it. I am a 
right good old monger doctor. I can work roots and gummer folks, and 
if you will tell me all about it, I can give you something so you cannot be 
caught." Thereupon she told the witness that she got Elisha Reed to 
kill the deceased. Objection was made' to the admission of this confes- 
sion, made by the prisoner under the inducement offered. The court 
overruled the objection, and the defendant excepted and appealed from 
the judgment pronounced upon the verdict. 

Attorney-General for the State. 
Pruden & Van@ fov the prisoner. 

AVERY, J. When the competency of a confession is drawn in  question, 
the correct inquiry in every such case is, whether the inducement was 
such as to lead the prisoner to suppose that i t  would be better for him 
to confess himself guilty of a crime he did not commit. Rex v. Gibbom, 
1 C.  & P., 97; Rex v. Reason, 12 Cox C. C., 228; Rex v. Reeve, 12 Cox 
C.  C., 179. The evil to be apprehended and guarded against is inducing 
an innocent person to confess guilt through hope or fear. 

When the acknowledgment of the truth of inculpating facts is not 
made under the impression that, whether i t  is true or false, the mere 
making of the statement will bring some benefit to, or ward off some 
danger from, the person making it, in connection with an accusa- 
tion of crime against such person, there is no sufficient reason (708) 
for excluding evidence of the confession. There is no pretense of 
any power on the part of the witness to control the conduct of the 
authorities of the State as to instituting or pressing a prosecution for 
the crime. The witness was not known to the prisoner to be a detective. 
She stated, without inducement, that she knew who had killed her 
husband, but it did not follow necessarily that she was guilty as principal 
or accessory before or after the fact, though the witness seemed to think 
so. The hope held out to her appealed to superstition, and was calcu- 
lated to make her believe that the witness, in return for her confi- 
dence, would give her some dose that would save her not from prosecu- 
tion, but from detection. The rule which is generally approved is, that 
where the prisoner is advised to tell nothing but the truth, or even when 
what is said to him has no tendency to induce him to make an untrue 
statement, his confession, in eitger case, is admissible. Rex v. Court, 7 
C. & P., 595; Meinaka v. State, 55 Ala., 47;  Russell Crimes, pp. 395, 
396. I t  is not material that the witness told her a falsehood in  appeal- 
ing to superstition, since the words used had no tendency to make the 
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prisoner tell what was untrue. Rex v. Thomas, 7 C.  & P., 345;  Rex v. 
Holmes, 1 C. & P., 248 (4 E. C. L. R.). 

I f  the prisoner had in no way participated in  the commission of the 
crime, she had no reason to fear a disclosure of the truth, which she was 
invited to tell. The promise to protect by witchery or cabalism from 
being "caught," though i t  was tin artifice resorted to to ascertain the 
truth, offered no temptation, in contemplation of law, to an innocent 
person to pretend that she was guilty. 3 Russell ( 9  Ed.), 395 ; 3 A. & E., 
481, and note 1. On the contrary, the proposition of the witness was 
that she should tell him "all about it" (presumably the truth), and not 
that she should confess her guilt, and it has been held, as a rule, that 

a request to tell the truth as to a transaction is not an  inducement 
(709) to an innocent person to pretend to be guilty. 3 A. & E., 474, 

and cases cited. Mekaka v. State, 55 Ala., 47. 
I t  is not necessary, therefore, to enter upon the discussion of the 

interesting questions whether, in the absence of absolute duress, the invi- 
tation to confess guilt, when given by a person not in authority, is 
deemed to be such an inducement as will exclude a confession as involun- 
tary, or whether statements made to such person are admissible, if a t  all, 
under a rule different from that obtaining where the prisoner is com- 
municating with an officer, or one connected with the administration of 
the law. I f ,  in  contemplation of law, no sufficient inducement is offered 
to tempt the prisoner to falsely pretend that he is guilty, i t  is immaterial 
whether his statement is made to an officer or a private individual. 
The motion for a new trial was properly refused. The judgment is 

Affirmed. 

STATE v. WILLIAM MOORING. 

Assault-Resistirilg Oficer--Right o f  of ice^ to Forcibly Enter House to 
Serve Warrant, 

I. An officer armed with process on a breach of the peace may, after demand- 
ing and being refused by the occupant admittance into a house for  the 
purpose of making the arrest, lawfully break the doors in order to effect 
an entrance; and if he act in good faith in doing so, both he and his posse 
cornitatus will be protected. 

2. The doctrine that a man's house is his 'castle, which cannot be invaded in 
the service of process, mas always subject to the exception that the liberty 
or privilege of the house did not exist against the King. 

3. If an officer has valid process in his hands and fails to find the accused in 
the house after breaking the door, he does not become a trespasser ab 
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iwitio, although informed by one within the house, before the breaking, 
that the person whom the officer seeks is not in the house. 

4. A person who drew an axe upon an officer who, having the authority to do 
so, broke into a house for the purpose of arresting one whom he believed 
to be in the house, was guilty of an assault. 

INDIOTNENT for assault and battery with a deadly weapon upon (710) 
one Ray, an officer, tried at  the March Term, 1894, of MARTIN, 
before Bynum, J.  

The officer Ray had a warrant for the arrest of one Johnson for 
assault and battery, and after summoning a posse proceeded to the house 
of the defendant where he demanded admittance with his posse for the 
purpose of making the arrest under said warrant. The defendant replied 
that Johnson was not in his house and forbade the officer to enter. The 
officer Ray then broke open the door, whereupon the defendant drew an  
axe upon Ray and ordered him to leave his house. 

The defendant's counsel asked the court to instruct the jury that upon 
this state of facts the defendant was not guilty. The court refused to 
give the instruction asked, and told the jury that if they believed the 
evidence they would return a verdict of guilty. Motion for new trial 
for misdirection; motion refused. Appeal by defendant. 

Attorney-General anld W .  J .  Peele for the Etate. 
James E. Moore for defendant. 

AVERY, J. It seems to be well settled by the courts, both in this 
country and in England, that where an officer "comes armed with process 
founded on a breach of the peace, he may, after demand of admittance 
for the purpose of making the arrest, and refusal of the occupant to 
open the doors of a house, lawfully break them in order to effect an 
entrance, and if he act in good faith in  doing so, both he and his 
posse comitatus will be protected." 1 Russell Cr., 9 Ed., p. 840; (711) 
2 Hawk P. C., Bk. 2, ch. 14, sec. 3 ;  East P. C., 324, ch. 5 ,  see. 88; 
S.  v. Smith, 1 N.  H., 346; Barnard v. Bartlett, 10 Gush., 501; 1 A. & E., 
746; S. v. Shaw, 1 Root, 134. 

"The doctrine that a man's house is his castle, which cannot be 
invaded in the service of process, was always subject to the exception 
that the liberty or privilege of the house did not exist against the King." 
Commissioners v. Reynolds, 21 Am. Rep., 510. Hence, the rules appli- 
cable where a forcible entry is effected in order to execute a capias issued 
in a civil action, do not apply in the case at bar. 1 A. & 3.) 722. The 
officer did not justify the breaking on the ground that he had a search 
warrant, but a warrant for the arrest of a particular prisoner, and we - 
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a re  not called upon, therefore, to enter into a discussion of the constitu- 
tional safeguards that protect dwelling-houses against undue search. 

I f  the officer have valid process i n  his hands, he does not become a 
trespasser ab initio if he fail to find the accused i n  the house after break- 
ing the door. Hawkins  ?). Cornmissioners, 61 Am. Dec., 147 (14 B. 
Mon., 318). The learned counsel called attention to the fact that the 
defendant notified the officer, before the breaking, that the person against 
whom the capias had been issued was not in his house, and insisted that, 
i n  the face of this notice, the officer did not have such reasonable ground 
,for believing he would find the person for whom he was searching as 
would justify the use of force in effecting an entrance. There is a 
general presumption of law that the officer in  the execution of process 
was not moved by malice or other improper motive, but acted in good 
faith with the intent and desire to discharge his duty to the State. Law- 
son Presumptive Ev., 61. This presumption is not sufficiently rebutted 

by the mere proof of the declarations of the defendant. I t  is 
(712) possible that the officer had good reason to believe that the de- 

fendant bore such relation to the accused that he would be tempted 
t o  aid him in  evading arrest by telling a falsehood. The right to break 
into houses in  order to arrest criminals would be confined within very 
narrow l i ~ i t s  if their comrades could give them shelter in their houses 
and by simply telling a falsehood take from officers in pursuit of them 
the benefit of the presumption of law that ordinarily protects them. 

I f  the officer had the authority to break into the house, it will of course 
;be conceded that the defendant was guilty of an assault in  drawing an 
axe upon him when he entered. I t  was not error to tell the jury that  if 
they believed the evidence the defendant was guilty. 

No error. 

STATE v. JAMES HAWKINS. 

Indictment  for Perjury-Befendant Test i fying in' His O w n  Rehalf- 
Pab i t y  of Oath-Corroborative Evidence. 

1. Where, on the trial of one charged with an offense before a mayor of a town, 
he permits himself to be called by his counsel and sworn as a witness, and 
testifies in his own behalf, the examination being conducted by his counsel 
and the cross-examination by opposing counsel, and the caution and 
advice pr&scribed by section 1145 of !!&e Code not being given, he will 
be deemed to be exercising the right to testify given by secticn 1353 of 
The Code, and not under the provisions of section 1145. 
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2. In the trial of an indictment for perjury it is necessary that the falsity of 
the oath be proven by two witnesses or by one witness and corroborative 
circumstances sufficient to turn the scales against the defendant's oath. 

8. Where, in the trial of a defendant charged with falsely swearing on a trial 
before a mayor that he did not have an axe in a fight in which he was 
engaged, the person assaulted testified that the defendant did have an 
axe, with which he inflicted a wound on the witness' head, testimony of a 
physician that the wound "was made with a sharp-edged instrument" was 
sufficient corroboration to establish the falsity of defendant's oath. 

INDICTMENT for perjury, tried before Bynum, J., .at September (713) 
Term, 1894, of WAKE. 

The indictment charged the defendant with committing perjury upon 
the trial of an action in the Mayor's Court of the City of Raleigh, in 
which the State was plaintiff and said defendant and one Benjamin 
Curtis were defendants, "by falsely asserting, on oath, that he, James 
Hawkins, did not have or use an axe, or any kind of sharp instrument, 
i n  a fight" i n  which he, said Hawkins, was charged with having engaged 
with said Curtis, in  the trial aforesaid, knowing said statement to be 
false, etc. 

Thomas Badger, a witness for the State, testified that he is Mayor of 
the City of Raleigh, and tried the case charged in the following warrant, 
in  substance : 

"Whereas, etc., he is informed and believes that James Hawkins did, 
in the city of Raleigh, on 17 September, 1894, unlawfully, eto., commit 
wilful perjury, by testifying, under oath, in the trial of a warrant of 
The State v. James Hawkins and Benjamin Curtis, before the mayor 
of the city, that he did not use or have an axe or any kind of sharp 
instrument in  the fight with Benjamin Curtis, whereas, in said fight, he 
did have and use an axe, contrary," etc. (The mayor adjudged that the 
defendant give a justiged bond for his appearance at  the Superior Court 
of Wake.) "The defendant was sworn, and he and the other defendant 
were both represented by counsel. I gave the defendant no caution; did 
not advise him of any of his rights nor ask him any question. His  
counsel appeared for him, dnd when I asked counsel if he desired to 
introduce any witness, he replied, 'Yes, he desired to introduce the de- 
fendant.' The defendant was then introduced and sworn by me, 
on the Bible, as required by law, his right hand on the Bible, and (714) 
he was sworn to tell the truth, the whole truth, and nothing but 
the truth, in regard to the matter then on trial, as charged in the war- 
rant. H e  was examined by his counsel and cross-examined by counsel 
for the other defendant. The examination was made publicly, and in 
the presence of the other witnesses." 
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The defendant objected to any testimony as to what the witness swore 
in  the examination, upon the ground that the mayor did not caution 
him, and examined him in  the presence of the other witnesses, and the 
defendant could not take' any binding oath under an oath administered 
as the mayor testified he had administered it to defendant, under sections 
1146 and 1149, inclusive, of The Code. Objections overruled, and de- 
fendant excepted. 

The witness then testified: "I can give the substance of his evidence. 
The attorney for Curtis asked him (Hawkins) on cross-examination, 
'Did you a t  any time have or use an axe, or any kind of sharp instru- 
ment, during the fight with Curtis?' His answer was, 'No, I did not.' 
Upon his cross-examination, the same counsel said: 'You are under 
oath, and I put you on your guard.' 

"Curtis, a witness for the State, testified that the fight between de- 
fendant and himself occurred at Lee's stables; that Hawkins a t  first hit  
him two licks with a stick, and then got an axe and cut him with i t  in  
the back of the head. 

"Upon cross-examination, this witness testified: 'I saw the axe; i t  was 
one that was used for cutting the wires off of bales of hay;  i t  was not 
sharp.' 

"Dr. Scruggs, a witness for the State, testified without objection that 
he was a practicing physician, and was called to attend Curtis shortly 
after the difficulty. 'He was cut in the back part of the head. The cut 
was two inches long, through both plates of the skull and to the mem- 

brane that covers the brain. I could see the brain. It was an 
(715) incise wound, that is, a smooth-cut wound, not a lacerated or 

contused wound. The wound was made with a sharp-edged instru- 
ment. I t  was a severe blow, as i t  cut through both plates of the skull.' " 

This was all the evidence. 
Urson the conclusion of the evidence, the defendant's counsel asked the 

cou; to instruct the jury that they coild not convict the defendant upon 
the evidence. This was refused, and defendant excepted. 

The court left the case to the jury with proper instructions, to which 
there were no exceptions, except the refusal to charge as above requested. 

There was a verdict of guilty, and the defendant appealed from the 
judgment pronounced. 

Attorney-General f o r  the Xtate. 
I'homas X. Argo for defendant. 

BURWELL, J. The testimony shows that when the defendant made in 
the mayor's court the statement which is alleged to have been false, he 
was not being examined under the provisions of section 1145 of The 
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Code, but was testifying in his own behalf and of his own accord, and at  
the suggestion of his own counsel, then present. H e  had a right so to 
testify. The Code, section 1353. I f  he saw fit to exercise that right, as 
it seems he did, he is to be treated just as any other witness. 

2. There was the testimony of one witness (Curtis) that the oath of 
the defendant was false. To prove its falsity it was necessary to supple- 
ment this either by the evidence of another like witness or else by proof 
of corroborative circumstances sufficient to turn the scale against the 
defendant's oath. S. v. Gales, 107 N .  C., 832. 

We think the evidence of Dr. Scruggs as to the nature of the wound 
furnished such corroboration. H e  said that i t  "was made with a sharp- 
edged instrument." An axe, though such a one as the witness 
Curtis described, is ('a sharp-edged instrument" within the mean- (716) 
ing of those words as used by the witness. 

No error. 

cited.- S. v. Mallett, 125 N. C., 722. 

STATE v. FRANK COLLINS. 

Indictment for Forgery-Practice-Mistrial-Former Jeopardy- 
Variance-Idem Sonans. 

1. A mistrial in a case not capital is a matter of discretion, and hence the 
plea of former jeopardy because of a mlstrial ordered on a former trial 
of a defendant for the same offense was properly Overruled. 

2. I t  was competent on a trial for forgery for the State to show that a witness 
whose name was W. W. Vass was commonly known as "Major Vass." 

3. Where an indictment for forgery charged that the name forged was "Major 
Vass," evidence that the signature was "Major Vase" was no variance, 
the name being idem sonam. 

4. To sustain an indictment for forgery it is not necessary that the forgery 
should have been "calculated to deceive and did deceive," but only that 
there was a fraudulent intent to deceive by a forged paper, however 
awkward or clumsy the signature may be. 

INDICTMENT for forgery and altering the forged paper, tried before 
Bynium, J., and a jury, at September Term, 1894, of WARE. 

On the first Thursday of the term the case was called for trial, and 
the defendant pleaded "not guilty." After impaneling a jury, a witness 
was sworn, and being asked to give the contents of the order alleged to 
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have been forged, the defendant objected because the State had not 
served an order on him to produce the order, etc. 

The objection being sustained, the solicitor announced that he could 
not get on with the prosecution without proving the contents of the order 
and, a t  his request, a juror was withdrawn, and time given to the solicitor 
to serve the notice for the production of the original order. The de- 
fendant's counsel objected to the withdrawal of a juror, and stated that 
he would insist on a discharge of the defendant on the ground that he 
could not be put twice in jeopardy. The court remarked to the counsel: 
'(I will not order the juror withdrawn, then; but if you insist that your 
client is entitled to his discharge, I will admit the evidence, and give 
you an exception, and you can appeal from that ruling." 

Defendant's counsel then stated he would not insist on the discharge 
of the defendant. Thereupon, the court ordered a juror withdrawn and 
a mistrial had. On the following day, after notice had been served to 
produce the order, the case was again called for trial, but before the 
jury was impaneled defendant moved to be discharged upon the ground 
that he had twice been put in jeopardy. The motion was denied. 

A jury was then impaneled and Sutton was again examined as a 
witness for the State. H e  testified: "The defendant presented me an 
order, saying, 'There is an order from Major Qass; read it,' and he 
held it in his hands. I read it and told him to sit down and wait until 
Mr. Robbins came. The order reads: 'Mr. Robbins, please send me one 
N. C. ham, 10 lbs.' I t  was signed 'maj. Vase.' I t  was poorly written. 
Before Robbins came defendant left. I told him I could not fill the 
order." 

On qross-examination, witness said: "The 'M' to Major was a small 
'a,' and Major was spelt 'Maj.,' and the latter name was spelt 

(718) 'Vase.' " 
W. W. Vass was next introduced as a witness for the State. 

H e  testified that he was known as Major Vass, and that his initials 
were "W. W." The State propdsed to ask witness if he knew defendant. 
Defendant objected, because the witness had not been identified with the 
person named in  the indictment. Overruled. Exception. 

Witness resumed : "I never saw him that I know of until this case was 
before the Mayor of Raleigh." 

The State proposed to ask witness if he ever wrote or gave to defend- 
ant any such order as the one set out in  the indictment and testified to 
by Sutton. 

Objection by defendant, because the witness had not been proven to be 
the person whose name was signed to the order as "maj. Vase." Over- 
ruled. Exception. 
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Witness answered: "I never did; never gave defendant any order of 
any kind, nor signed one 'maj. Vase.' " 

Mr. Robbins was then examined for the State, and he testified : "Three 
'days before the day the order was brought to Sutton, defendant came to 
my store and told me that Major Vass said send him a North Carolina 
ham. I asked him if he was working for Major Vass, and he said yes. 
I told him to tell Major Vass that I did not do business that may. That 
he would have to send an order or get a book." All of Robbins' testi- 
mony was permitted, under the objection that i t  had no reference to this 
case, and was irrelevant and referred to the offense of false pretense, and 
not that of forgery. 

Defendant asked the court to instruct the jury that there was a fatal 
variance between the allegations in the bill and the proof, in  that the 
name was proven to be "rnaj. Vase," and i t  was charged in  the bill 
"Major Vass," and that the jury should acquit. His  Honor refused to 
give this instruction, and told the jury that if they believed that the 
person 'referred to in the bill as "Major Vass" was W. W. Vass, and 
that the order was written "maj. Vase," and that the order was presented 
by defendant for the purpose of procuring the ham, and that he 
was attempting to induce the belief that W. W. Vass was the one (719) 
who signed the order, the spelling "maj. Vase" i n  the order would 
not be a fatal variance. 

To this part of the charge the defendant excepted. 
There was no exception to any of the balance of the charge. 

Attorney-General and W .  J .  PeeZe for, the State. 
J .  C. L. Harris for defendant. 

CLARK, J. A mistrial in  a case not capital is a matter of discretion. 
8. v. Johinsoul, 75 N. C., 123. The plea of former jeopardy was there- 
fore properly overruled. The second, third and fourth exceptions are 
without merit. The qoestions objected to were asked for identification. 
I t  was competent for the State to show that the witness, whose name 
was W. W. Vass, was commonly known as "Major Vass." The charge 
in the bill was that the name forged in  the order was "Major Vass." 
The proof was that the signature was "maj. Vase." This is idem sonam 
and no variance. S. v. Lane, 80 N .  C., 407. There, the charge was that 
the  forged order purported to be drawn by J. B. Runkins on Dulks & 
Helker. The proof was that the name of the party whose signature was 
forged was J. B. Rankin, and the name of the firm to whom i t  was pre- 
sented was Helker & Duts. This was held, in  an opinion by Smith, C. J., 
no  variance, because "the difference is slight, and creates no uncertainty 
a s  to who were meant." As to whether "rnaj. Vase7' and "Major Vass7' 



are idem sonans, an immaterial variance, we find numerous cases where 
a greater difference was held immaterial. 

I n  this State, Runkins for Rankin, and Dulks & Helker for Helker & 
Duts, 21t supra, also Willie Fanes for Willis Fain, 95 N. C., 682; 
Deadema for Diadema, 24 N. C., 346; Michaels for Michal, 44 N. C., 

410; Army for Anne, 12 N. C., 513; Hawood for Haywood, 94 
(720) N. C., 913; Susan for Susannah, 67 N. C., 55. 

I11 other States, among many names held idem sonans, and not 
a variance, the following may be cited a t  random: Allesandro and 
Alexander, 105 Pa. St., 1 ;  Anthrom and Antrum, 3 Rich, S. C., 68; 
Bobb and Bubb, 39 Pa. St., 429; Brearley and Brailey, 46 N. W., 
101 ; Bert Samund and Berat Sannerud, 38 Minn., 229; Barnabus and 
Barney, 17 Vt., 562; Beckwith and Beckworth, 4 Black, Ind., 171; 
Burdet and Boudet, 17 Ala., 106; Cuffee and Cuff, 12 Rich, S. C., 24; 
Conn and Coen, 8 Ind., 18 ; Colburn and Coburn, 23 Pick., 57 ; Deorges 
and Dierkes, 37 Mo., 576; Dillahanty and Dillaaunty, 12 S. W., 
55; Elliott and Ellett, 85 Tenn., 171; Fauntleroy and Fontleroy, 27 
Tex. Appeals, 381; Fabruary and February, 4 Tex. Appeals, 70; Fayel- 
ville and Fa~ctteville, U. S. v. Hinman, 1 Bald., 292; Foster and 
Faster, 1 Tex. Appeals, 533; George Rooks and Geo. W. Rux, 83 Ala., 
79; Giddings and Gidinas, 17 Wis., 597; Girous and Geroux, 29 Ind., 
93; I-Ierempn and Hariman, 19 Vt., 530; Haverly and Havely, 21 Mo., 
480; J. D. I-Iubba and Joel D. Hubbard, 97 Mo., 311; Isah and Isaiah, 
5 B. Mon., Ky., 297; Jefferds and Jervais, 147 Mass., 414; Kay and 
Key, 16 East, 112; Kealiher and Keolhier and Kelhier, 81 Me., 531; 
Kreily and Kreitz for Crits, 125 Ill., 141; Leberung and Lebrum, 2 
Wash. (U. S.), 201; Lawson and Lossenc, 81 Mo., 387; Leaphardt and 
Leaphat, 5 Black, Ind., 278; T. C.  Lucky and C. C. Lucky, Brown v. 
State, 32 Texas, 124; Mary Et ta  and Marietta, 2 Texas Appeals, 520; 
Minner and Miner, 15 Johns., N. Y., 226; McLaughlin and McGlofflin, 
52 Ind., 476; Marres and Mars, 103 Mass., 421; Moser and Mousener, 1 
Ark., 503; Nuton and Newton, 26 Minn., 529; Pilip and Philip, 1 
Ala., 197; Petterson and Patterson, 9 Cow., N. Y., 140; Petrie and 
Petris (almost this very sound, e for s), 3 Cal., 219; Preyer and Prior, . 

61 Ala., 16; Rae and Wray7 3 Upp., L. J., 69; Shafer and Shaffcr (also 
similar to the sound here), 29 Kan., 337 ; Shields and Sheals, 3 Luz Leg. 

Obs. (Pa.), 174; Stafford and Stratford, Chitty, 355; Sunderland 
(721) and Sandland, 2 How., Pr., 31; St. C h i r  and Sinclair, 39 

Ill., 129; Storrs and Stores, 81 N. Y., 1 ;  Sofira and Sofia, 7 Tex. 
Appeals, 329; Tinmarsh and Tidmarsh, 11 Moore, 231; Userrey and 
Usery, 10 Ala., 370 ; Whyneard and Winyard, R. and R., 412 ; Zemeriah 
and Zimri, 55 Ill., 490. 
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I n  Gooden v. State, 65 Ala., 178, the name attempted to be forged 
was Thweatt. The forgery had i t  Thrcet. The conviction was sustained. 
This indictment being for forgery, i t  was not necessary that the forgery 
should have been "calculated to deceive, and did deceive." That applies 
only to obtaining goods under false pretense. The forgery may be 
awkward or clumsy. The party is guilty if there is the fraudulent intent 
to deceive by a forged paper, though the forgery is detected. 8 A. & E., 
462. I t  is not essential that any one should be actually defrauded. 

In  the present case his Honor properly charged the jury that "If they 
believed that the person referred to  in  the bill as 'Major Vass' was 
W. W. Vass, and that  the order written 'maj. Vase,' was presented by 
the defendant for the purpose of procuring the ham, and that he was 
attempting to induce the belief that W. W. Vass was the one who signed 
the order, the spelling 'maj. Vase' mwuld not be a fatal variance." 

No error. 

Cited: Wya t t  v. Mfg. Go., 116 N. C., 278; Heruderson v. Dowd., ib., 
797; S. a. Hester, 122 N. C., 1049; Cogdell v. TeH. Co., 135 N.  C., 438;  
S. v. Brakeford, 162 N.  C., 669; 8. v. Upton, 170 N. C., 770. 

STATE v. W. C. GORHAM. 

License Tax-Lightniing-rod Agent-Interstaste Commerce. 

1. The right of a State to tax trades, professions and avocations within the 
borders of the State is unquestionable, though the goods dealt in be manu- 
factured in another State. 

2. Where, in the trial of a person indicted for failure to take out the license 
, provided for by section 27, chapter 294, Acts of 1893, it appeared that he 

was the agent, for theasale and delivery in this State, of manufacturers 
of lightning-rods in another State, and that such sale and delivery 
included the putting up of said rods whenever the purchaser so requested, 
for which no extra charge was made, and that the rods were shipped in 
bulk to the agent, who broke the package for distribution to his custo- 
mers: Held ( I ) ,  that the defendant was an itinerant, putting up light-. 
ning-rods under the meaning of section 27, chapter 294, Acts of 1893 ; (2)  
that the connection between the pursuit of such avocation and the sale 
of articles manufactured in another State was so remote in its effect as to 
impose no burden upon the business of interstate commerce ; and (3) that 
the manner of sale and delivery of the lightning-rods was such as to 
divest it of any feature of int~rstate commerce, the original package 
being necessarily broken before the sale was completed by delivery to the 
purchasers. 
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(722) APPEAL from a justice's judgment, tried at  Spring Term, 1894, 
of WILSON, before Bynum, J., upon the following warrant and 

special verdict : 
Warrant.-"J. W. Crowell, being duly sworn, complains and says, 

that at and in said county, and in  Wilson Township, on or about 1 Sep- 
tember, 1893, W. C. Gorham did unlawfully and wilfully put u p  light- 
ning-rods on the house of James E. Rountree without having paid the 
tax imposed by section 27, Revenue Act of 1893, against the form of the 
statute in  such case made and provided, and contrary to law and against 
the peace and dignity of the State.'' 

Xpecial Verdict.-"Cole Brothers were, on and prior t o . 1  October, 
1891, and up to 4 June, 1894, and still are, citizens and residents of the 
town of Greencastle, in  the State of Indiana. They were on said 1 
October, 1891, and now are, manufacturers of and dealers in  lightning- 
rods, fixtures, ornaments, etc., and prosecuted said business in the several 
States through their agents, selling and delivering lightning-rods and 

fixtures by attaching the same to dwellings and other houses and 
(723) buildings of their customers. 

"In the department of selling and delivering they employ 
soliciting agents in  the several States, who travel on railroads and in 
buggies from place to place and house to house for the purpose of 
soliciting and taking orders for lightning-rods by saniples thereof, and 
catalogues illustrating the same. That when orders are received from 
persons desiring to purchase rods, the same are delivered or forwarded 
by such soliciting agent to the said Cole Brothers, and the same arc filled 
by the shipment of rods so ordered to some convenient and accessible 
point from which they are delivered to the person ordering the same. 
The said Cole Brothers have no place of business in North Carolina. 
The said Cole Brothers on 1 October, 1891, for the purpose of intro- 
ducing their goods i n k  the State of North Carolina, entered into con- 
tract with the defendant W. C. Gorham, whereby they appointed him 
their agent and manager to conduct for them in said State the business 
of selling by sample, and delivering lightnir~gtrods so manufactured by 
them. That such sale and delivery ir~cluded the putting up of said rods, 
whenever the purchaser so requested, for which no extra charge was to 
be made. That the said defendant W. C. Gorham was authorized to and 
did enlploy salesmen and others to assist him in  the prosecution of said 
business. That all orders taken by the defendant W. C. Gorham for 
lightning-rods and fixtures were in  the form of Exhibit 'A,' hereto 
attached. That on the ---- day of ----------, 1893, the said W. C. 
Gorham, acting as the agent of Cole Brothers, at  and in the town of 
Wilson, county aforesaid, took from James E. Rountree an order, in  
accordance with a sample, for  rods to be attached to his dwelling-house 
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in said town, in the form and language of Exhibit 'A' hereto attached. 
That said order, together with other orders of like character, taken 
from other persons, was forwarded by the said defendant to said 
Cole Brothers, at  their said place of business in the State of (724) 
Indiana, and the same was filled by shipment of the rods so 
ordered. That the said rods were received by the said W. C. Gorham, 
and by him, through his servants and employees, attached to the dwelling- 
house of the said James E. Rountree, in accordance with the terms of 
said order. That the shipment of said rods was made at  the same time, 
and as a part of a shipment of other rods to fill other orders so taken 
by the said defendant, and forwarded to the said Cole Brothers. 

'(That the defendant had not a t  the time of taking said order and 
delivering said rods paid the tax in Wilson County, imposed by section 
27, chapter 294, Laws 1893, and had not at the time of the issuing of 
the warrant herein paid said tax." 

The order for lightning-rods (Exhibit "A"), was as follows: 

"Sirs:-Erect or deliver, at your earliest convenience, your improved 
lock-screw lightning-rods, manufactured by your Franklin Lightning-rod 
Company, a t  or on my -----, in the county of -------, State of -------, 
viz., ------ points, -L ------- ground rods, in accordance with the 
scientific rules, as printed on the back of this order, and I agree to 
settle for the same by cash, or note due ----, at 47$$ oents per foot 
for the rod, and the price of five feet of rod for each brace, $3.50 for I 

each point, $2.50 for each ball, and $4 for each arrow; no extra charge 
for putting up rods. 

"If this order is revoked by me, or, if through any fault or refusal 
on my part the rods are not erected, I agree to pay, as liquidated dam- 
ages therefor, a sum equal to one-half of the cost of material necessary 
for the work, at  prices quoted in the order. 

"It is expressly understood by the signer of this order that he signs 
the same on his own judgment, after due deliberation by him, 
without any undue influence having been used, or relying on any ( 7 2 5 )  
representation made by any agent or person, other than what is 
written or printed on this blank. 

"Given the --- day of ------, 189---" 

"If, upon the foregoing facts, the court shall be of opinion that the 
defendant is guilty, the jury say that he is guilty; otherwise, they say 
the defendant is not guilty." 
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The court being of opinion that the defendant is not guilty, the jury 
so find; and i t  was adjudged that the defendant be discharged. 
The solicitor for the State appealed. 

Attorney-General and W.  J.  Peele for the State. 
Perrim Busbee and H. G. Coninor for defendad. 

MACRAE, J. Section 27, chapter 294, Laws 1893, being a part  of 
Schedule B, the taxes i n  which are imposed as license taxes for the 
privilege of carrying on business or doing the act named, is a s  follows: 
"On every itinerant who puts up lightning-rods, $50 annually, for each 
county i n  which he carries on business." There is nothing in  the words 
of the statute to indicate a purpose to levy a tax i n  any form upon, or to 
impose a restriction in any manner, upon citizens or inhabitants of 
other States from engaging in business connected with the commerce be- 
tween the States which is protected from State legislation by the Consti- 
tution of the United States. The right of a State Legislature to tax 
trades, professions and avocations within the borders of the State has 
never been disputed. 

I t  is earnestly contended, however, by the learned counsel, that the 
defendant was not an itinerant engaged in putting up lightning-rods, 

but that his business was that of selling, in  which, of course, is 
(726) intended the delivery, an article manufactured in another State. 

That i t  appears by the special verdict that such sale and delivery 
included the putting up of said rods, whenever the purchaser so re- 
quested, and for which service no extra charge was to be made; and, 
therefore, that the imposition of a license tax upon defendant for putting 
u p  the rods sold by him "is an attempt to impose a tax on the business 
of carrying on interstate commerce." We are not disposed to question 
the principle so often laid down by the Supreme Court of the United 
States from Brown v. Maryland, 12 Wheat., 419, to Brennan v. Titus- 
ville, 14 S. C., 829, that no State has a right to lay a tax on interstate 
commerce in any form ; neither have we any disposition to extend the 
application of this doctrine any further than we find it. 

Unless there is something in this special verdict which so connects the 
act of defendant in putting up the lightning-rods sold by him with the 
business of interstate commerce, i t  will be our duty to uphold the law 
of this State, and apply it to the case before us. 

The whole mattcr is in a nutshell. After finding the fact that Cole 
Brothers were manufacturers in  another State, and defendant wai their 
agent i n  this State for the sale of their wares, i t  further finds "that such 
sale and delivery included the putting up of said rods, whenever the 
purchaser so requested, for which no extra charge was to be made." 
Under these circumstances, is the defendant liable for the license tax? 
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It will be seen that quantities of the goods were shipped to the agent, 
a t  some convenient point in  this State, i n  original packages, and were 
after bulk broken distributed and delivered by him to the different pur- 
chasers. That the sale was not completed by delivery until after such 
breaking of bulk in this State, and that the quantity of the article was 
not determined in  the order, as will appear by reference to Exhibit ('A," 
and was to be determined after the importation of the original package. 
The consideration of these facts leads us to the conclusion that 
the present case may easily be distinguished from any of the (727) 
numerous adjudications on the subject. I n  Brennan's case, supra, 
the pictures were delivered, framed, direct to the purchaser. Of neces- 
sity, the goods, if many of them had been shipped to the agent for de- 
livery, were separate and distinct from all other goods of the same 
character. 

It was not obnoxious to the 'interstate commerce clause of the Consti- 
tution when a license tax b a s  laid "on all peddlers of sewing-machines 
without regard to the place of growth or produce of material or of manu- 
facture," because the test is "whether there is any discrimination in 
favor of the State which enacted the law." Nachine Co. v. Gage, 100 - 
U. S., 676. "When goods are sent from one State to another for sale, or, 
in  consequence of a sale, they become part of its general property and 
amenable to its laws, provided that no discrimination be made against 
them as goods from another State, and that they be not taxcd by reason 
of being brought from another State, but only taxed in  the usual way as 
other goods are." Robbins v. Shelhy, 120 U. S., 489, citing Machine 
Co. v. Gage, supra, and Brown, v. Houston, 114 U. S., 622. 

I f  this license tax upon itinerants putting up lightning-rods could in 
the slightest degree affect the sale and delivery of the article, its effect 
upon the interstate commerce would be so incidental and remote as not 
to amount to a regulation of such commerce, as in Fickler v. Shelby, 
145 U. S., 1. Again, as said in  McCaHl v. California, 136 U. S., 104, 
where an agent of a railroad running from another State was soliciting 
business, but not selling tickets, in  California, "The test is, Was the 
business a part  of the commerce of the road? Did i t  assist or was i t  
carried on with the purpose to assist in  increasing the amount of pas- 
senger traffic on the road?" 

I n  our case the business which could not be taxed was the sale of, or 
the solicitation of persons to purchase, the lightning-rods manufactured 
in  another State. The avocation requiring a license is that of an 
itinerant putting up lightning-rods. The sale and delivery of the (728) 
article is not inseparable from the erection of it, any more than 
the shoeing of horses is from their importation into the State, or the 
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shipping here of wheat is from its sowing in the fields. Indeed i t  ap- 
pears by the contract that the agent was only to put up the rods when 
requested so to do by the purchaser. The inference is that the purchaser 
might choose to employ some one else to put them up, and that a sufficient 
margin is allowed upon the price to fully pay the expenses of erection 
and make i t  to the interest of the purchaser to require the seller to put 
i t  up. One who goes through the country putting up rods is none the - 
less liable to be taxed for the privilege of exercising his avocation because 
he adds to this business that of soliciting the purchase of the articles to 
be so put up by him. I f  such is the law i t  will not be difficult for persons 
whose avocations are taxed to engraft upon their business a branch for 
the sale of some article of foreign manufacture which is a necessary part 
of the business i n  which they are engaged. We may distinguish the 
manner of delivery of the articles named in Xpaids case, 47 Fed., 208, 
if we were bound by the opinion delivered in  that case. Certain specific 
articles, lamps, lamp-shades, etc., manufactu~ed in  West Virginia, were 
sold by the agent traveling in  North Carolina for his principal. Many 
of the articles ordered were shipped in  the same box to the agent, who - took out the separate articles and completed the sale by delivery of the 
same to the purchasers. But here, a sufficient quantity of the lightning- 
rod material is shipped to the agent from which to fill orders theretofore 
taken; he selects from the bulk enough to fill the order of his customer 
and delivers it. The bulk was broken and the same became a part of 
the general property in the State before delivery when the package was 
opened, and a part thereof until then indistinguishable from the balance 

was set apart to be delivered to a particular purchaser. 
(729) The latest, as fa r  as we have been able t~ ascertain, of the 

very numerous deliverances of the highest court of this country 
upon the subject we have under consideration, is that of Brennam v. 
Titusville, supra. The plai'ntiff was the agent of the manufacturer of 
picture-frames and maker of portraits, residing in  Illinois. The plain- 
tiff's business was to travel in Pennsylvania, and to solicit orders for 
said pictures and frames; the orders were forwarded by the plaintiff to 
his principal in  Chicago, who shipped the goods direct, by express or 
freight, to the purchaser; the price of the goods was sometimes paid to 
the express company and sometimes to the agent. An ordinance of the 
city of Titusville had attempted to lay a license tax upon "all persons 
canvassing or soliciting within said city orders for goods, books, paint- 
ings, wares or merchandise of any kind, or persons delivering such 
articles under orders so obtained or solicited." 

This was so clearly within the rulings of the cases of Robbins and 
Asher that i t  scarcely required an elaborate opinion ; its simple statement 
will show the particulars in  which i t  differs from ours. 
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W e  conclude, then, t h a t  h i s  H o n o r  was  i n  e r ror  i n  holding t h a t  t h e  
defendant  was  no t  gui l ty  upon t h e  special verdict, because : 

1. T h e  defendant  was  a n  i t inerant  put t ing u p  lightning-rods. 
2. T h e  connection between the pursu i t  of this  avocation a n d  the  sale 

of articles manufactured i n  another  S t a t e  was so remote i n  i t s  effect a s  
t o  impose n o  burden upon  the  business of inters tate  commerce. 

3. T h e  manner  of sale and  delivery of t h e  lightning-rods was  such a s  
t o  divest i t  of a n y  fea ture  of interstite commeAe, t h e  or iginal  packages 
being necessarily broken before t h e  sale w a s  completed by delivery. 

T h e r e  i s  error, a n d  the  judgment  i s  
Reversed. 

Cited: Collier v. Burgin, 130 N. C., 6 3 5 ;  Range Co. v. Campen, 135 
N. C., 519; 8. v. Sheppa~d ,  138 N.  C., 582; S. c., 142 N.  C., 589. 

STATE AND MAGGIE CHURCH V. M. A. PARSONS. 
(730) 

Bastardy Proceedings-Payment o f  Allowance-Fine and Costs-Em- 
forcement of Payment-Discharge of Imolvent-Objection to In- 
solvent's Discharge-Exception+?. 

1. The legal obligation of a defendant in  bastardy proceedings to pay the 
allowance to the mother provided for under section 35 of l 'he  Code is not 
less a duty imposed by the State, a s  distinguished from a debt arising 
under a contract, becausc the allowance is now required to be paid 
directly to the mother instead of to the clerk of the court, a s  formerly. 

2. A mother of a bastard child, to whom a n  allowance has been made in 
bastardy proceedings, is such a crcditor of the father of her child a s  to 
permit her to oppose the insolvent's discharge by suggesting fraud in 
answer to his petition, a s  provided in section 2948 of The Code. 

3. One who has been found to be the father of a bastard child and committed 
for nonpayment of the fines, costs and alIowance, is entitled, under section 
2967 of The Code, to be discharged from prison upon filing his petition for 
a discharge a s  a n  insolvent and complying with the requirements of law. 

4. When defendant in  bastardy proceedirlgs has been ordered to pay a fine and 
costs, and allowance to the mother, under section 35 of The Code, only 
the State can suggest fraud a s  to the fine and costs in answer to defend- 
ant's petition for discharge filed under section 2942 of The Code. As to 
the allowance, the mother of the child has the right to suggest fraud, and 
upon such suggestion an issue is  raised which should be entered upon the 
trial docket of the Superior Court and stand for trial a s  other causes. 

5. I n  such case the judge of the Superior Court has no power to make a t  
chambers in a county other than that  where the issue is  pending any 
order prejudicial to the mother's rights or interests without her consent. 
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6. The father of a bastard child who has been ordered to pay an allowance 
to the mother is not entitled to the constitutional exemption of $500 as 
against such debt clue the mother. 

TIIIS was an issue in bastardy proccedings, tried before Whitalcer, J., 
and a jury, at  March Term, 1894, of WILKES. 

The defendant was found guilty, and ordered to pay a fine of 
(731) $10 to the State, and an allowance of $35 to the prosecutrix, and 

costs of the action. Upon defendant being unable to pay said 
fine, allowance and costs, he was committed to the common jail of Wilkes 
County. The defendant remained in  jail the time required by law, and, 
upon a proper motion to the sheriff to that effect, filed his petition before 
M. McNeill, Clerk of the Superior Court, to be allowed to take the oath 
of insolvency, as prescribed by law. I n  accordance therewith, defendant 
was produced before the clerk on 9 April, 1894, and asked, by his peti- 
tion, to be allowed to take the oath and be discharged. The chairman 
of the board of cornmissioncrs, nor any officer interested in the fee-bill 
taxed against the defendant, made any opposition to his taking the oath, 
neither verbally nor in writing, but the prosecutrix filed an answer to 
the petition, alleging that he was worth more than $50, and asking that 
he be not allowed to take the oath and be discharged. An affidavit, i n  
support of this view of the case, was filed by John Welborn, who was 
not the chairman of the board of county commissioners, nor an officer 
interested in the fee-bill. I t  was admitted by the attorneys for the 
prosecutrix that defendant was worth less than $500. The clerk held 
that issues were raised, refused to administer the oath, and remanded 
the defendant to jail. Defendant appealed to Spier Whitalcer, Judqe, 
holding the courts of the district. The appeal was granted, to be heard 
a t  chambers. Counsel for the prosecutrix did not give the judge any 
notice nor information, in writing or otherwise, that they desired to be 
heard on this appeal. On 11 April, 1894, the matter was heard a t  
chambers before Whitaker, J .  The ruling of the clerk was reversed, and 
the defendant ordered to be discharged on taking the prescribed oath. 
From this order the prosecutrix appealed. 

(732) Attorney-General fo r  ihe State. 
No counsel contra. 

A ~ E R Y ,  J. The judgment in  the original bastardy proceeding was that 
the defendant pay a fine of ten dollars, an allowance to the mother of the 
bastard child, and costs, in  accordance with the provisions of section 35 of 
The Code. Prior to the enactment of section 2, chapter 92, Laws 1879, 
which was brought forward in  the section of The Code referred to, t h e  
law (Bat. Rev., ch. 9, sec. 4 ;  Rev. Code, ch. 12, sec. 4) had provided 

508 



N. C.] SEPTEMBER TERM, 1894 

that on the finding of an issue of bastardy against him, the putative 
father should %a$ charged with the maintenance thereof, as the court 
may order." I n  8. v. Canmady, 78 N. C., 539, it was held that the 
judgment for the fine and costs was not a debt, but both were imposed in 
the exercise of the police power, i n  order to provide for the child. 8. 71. 

Sanuel, 20 N. C., 144. 
In  a later case, S. v. Burton, 113 N. C., 655, approved in Myers v. 

Stafford, 114 N. C., 234, i t  was held that the fine imposed by the act of 
1879 made the proceeding in  bastardy a criminal action, but with the 
provision that upon conviction an allowance might be imposed as a 
police regulation, as well as the fine by way of punishment for the 
criminal offense. The common practice (under the act of 1814, ch. 12, 
sec. 4, Rev. Stat.; ch. 9, see. 4, Bat. Rev.) when the defendmt, upon the 
finding of the issue against him, stood charged, etc., was to impose an 
allowance of $60, to be paid either in bulk or in installments into court, 
and by the clerk to the mother for the maintenance of the bastard. 
While the law, where the allowance is paid without objection or resist- 
ance, operates as did the practice under the former statute, its language 
is materially different, i n  that it fixes definitely the sum to be paid, and 
i n  that the payment is made by the clerk to the mother, in obedience to 
the terms of the statute itself, and not in accordance with the order of 
the court, as was formely the usual course. But the, legal obliga- 
tion on the part of a defendant in  a bastardy proceeding is not (733) 
the less a duty imposed by the State as distinguished from a debt 
arising out of contract, because the allowance is now paid, under the 
terms of the law, directly to the woman instead of to the clerk, to be 
disbursed by him, under the order of the court, to her as the natural 
guardian of the child. 

On the other hand, a creditor is "one to whom money is due" 
(Webster's Dictionary), and a mother to whom an allowance has already 
been declared due and payable is not taken out of the definition because 
the money must pass into her hands with a moral trust or obligation to 
apply i t  for the mairltenance of the bastard. I f  she was a creditor and 
he was her debtor, then unquestionably she had the right to file an 
aflidavit suggesting fraud, under section 2948 of The Code, in answer to 
his petition, and to demand that an issue of fraud .should be framed for 
trial  in the Superior Court, under section 2947. The subsequent section 
2967, in  which the putative father of a bastard, and "every person com- 
mitted for fine and costs of any criminal prosecution," are declared 
entitled to be discharged from prison "upon complying with this 
chapter," was manifestly intended to be construed as permitting a de- 
fendant convicted in a criminal proceeding, or found to be the father 
of a bastard child (the proceeding in bastardy being, when that act was 
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passed, Laws 1868-69, ch. 162, see. 26, one entered on the civil instead 
of the criminal side of the docket), to file a petition before the clerk 
designating the time when he wished to apply for discharge. The peti- 
tioner under that section, prior to the passage of the act of 1879, owed 
the duty to the State to pay fir,e, costs and allowance, but was not a 
debtor, and, therefore, was entitled, as a matter of right, to be discharged 
upon filing his petition and showing himself to be an insolvent, within 
the legal import of the term, from all obligation to pay the allowance, 

as well as fine and cost. When, however, the act of 1879 gave rise 
(734) to the relation of creditor and debtor between the convicted 

father and the mother of the bastard, the result was that, as to 
the fine and costs in  the newly created criminal action, the petitioner 
could claim his discharge without question or interference on the part 
of any person not representing the State i n  an official capacity, but as 
to the allowance, which became a debt eo insfanti, that the order of the 
court declared it due and payable to the mother, the defendant like any 
other debtor, might be compelled to meet a suggestion of fraud prelimi- 
nary to the granting of an order releasing him. The defendant here was 
entitled to an order of discharge as to the fine and costs, with which the 
mother had no concern, but not as to the allowance due her, except in the 
way provided for all other debtors. Upon the filing of her affidavit an 
issue was raised-The Code, sec. 2949-which should have been entered 
upon the "trial docket of the Superior Court" and allowed to "stand for 
trial as other causes." Obviously, the judge could not order his dis- 
charge as to the allowance to the mother when the issue was still pending, 
and the defendant's right to demand release as to that debt to her was 
dependent upon the finding of the jury thereon; nor, if the law recog- 
nized the mother of the bastard as a party, was he empowered, without 
her assent to his hearing the motion then and there, to make a t  chambers, 
and in a county other than that where the issue was awaiting trial, any 
order prejudicial to her rights or interest. Bynncrn v. Powe, 97 N. C., 
374. H a d  the motion for discharge been made a t  a regular term of the 
court when the complainant was or had constructive notice to be present, 
action upon it must have been postponed till after the trial of the issue. 

I t  will be conceded that the fine and imprisonment do not constitute a 
debt, and that i t  is competent for the Legislature to fix the limit of 

exemption when prisoners are held in default of payment of the 
(735) one or the other, either a t  $500, or a smaller sum. Q. 11. Da,vis, 

82 N. C., 610; S. v.  Burton, supra. The act of 1881 amended 
the oath prescribed for insolvents by the act of 1869 (Bat. Rev., ch. 62, 
sec. 3l), and which was construed in  8. v. Davis, s t ~ ~ a . ,  by inserting 
"$50," as the allowance over and above "such an exemption as may be 
allotted by law." But  by section 2972 of The Code an oath that the de- 
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fendant was not worth $50, "in any worldly substance in  debts, money 
or  otherwise" (not above exemptions) was required in  all cases. I n  
S. v. Buyton, supra, this oath a-as administered to the defendant, and i t  
seems to be settled that as to the discharge from imprisonment for fine 
and costs it was in  the purview of the legislative power to SO limit the 
exemption to the sum of fifty dollars where the application is for dis- 
charge from imprisonment for non-payrnent of fine and costs. But i t  
may have been contended, and doubtless was, on the hearing below, that 
if the allowance was not a debt due to the mother, only the chairman of 
the board of county commissioners or some officer interested in thc fee- 
bill (under section 2973) could suggest fraud and raise an issue, while 
if she was a creditor the defendant was entitled to an cxemption of five 
hundred dollars by virtue of the Constitution. We concede the sound- ' 

ness of the former but not of the latter of 'the two propositions stated. 
The allowance is a debt due to the mother in the sense that in accord- 
ance with the provisions of the statute thc court has ordered i t  to be paid 
to her to be used for the maintenance of the bastard. The money 
intended for the support of the child might have been made payable to 
the overseer of the poor as the disbursing agent of the county and of the 
State, for which the county is but an agency, and he would thus have 
become a creditor in his official capacity in  the sense that the mother is, 
but the State would not have abdicated its right to enforce the payment 
of a sum exacted by its order from the defendant under its civil 
jurisdiction i n  providing for the present support of the child. (736) 
8. v. Giles, 103 N.  C., 396. The chairman of the board of county 
commissioners has the power in such cases to object to releasing a pris- 
oner from the payment of fine and costs, and to raise an issue of fraud, 
and the mother may'malce similar suggestions on oath in reference to the 
allowance; but still the court "in the exercise of a power to compel 
obedience" to its own orders (8. v. Giles, supra) might have imprisoned 
the defendant in  the county jail for a definite and reasonable time, and 
under the express authority of section 38 of  h he Code the defendant 
might have been sentenced t o  the work-house for a term not exceeding 
one year. S. v. Burton, supra. The defendant, as there was no issue 
made by the chairman of the board of county commissioners, or by any 
officer claiming a fee, could rightfully claim to be released from prison 
on account of the fine and costs, and but for the suggestion of the 
mother it would have been the duty of the clerk to discharge him. 8. v. 
Burto? supra. I n  making any order at  chambers, when the issue stood 
for trial, without consent, and especially in ordering the clerk to release 
the defendant on his taking the oath prescribed, there was error. Let 
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this opinion be certified, to the end that the issue raised by the affidavit 
may be tried in  the Superior Court of Wilkes County. 

Reversed. 

Cited: S. v. Crook, post, 765; 8. v. Wynm,e, 116 N.  C., 912; S. v.  
Ostwalt, 118 N. C., 1210; S. v. Nebon,  319 N.  C., 799; 8. v. White ,  125 
N.  C., 686. 

Innsocent Woma,n-Xlmdering Innocent Woman-Nulice. 

1. An innocent woman, within the meaning of section 1113 of The  Code, is one 
who has never had sexual intercourse with any man. 

2.  When a slanderous charge is  made, malice is  implied, except in case of a 
privileged communication. 

3. Where, in the trial of an indictment charging defendant with maliciously 
slandering a n  innocent woman, the defendant admitted using words which 
amounted to a charge of incontinency and attempted to justify by proving 
their truth, the only question for the jury was the innocency, or otherwise, 
of the woman. 

INDICTMENT for slandering an innocent woman, under section 1113 
of The Code, tried before Battle, J., and a jury, a t  July Term, 1894, of 
ROCKINGHAM. 

The defendant is  charged with attempting in  a wanton and malicious 
manner to destroy the reputation of the prosecutrix, an innocent woman, 
by speaking words in  substance as follows, to wit, that he, the defendant, 
had on several occasions had sexual intercourse with the prosecutrix. 

Testimony was offered by the State tending to prove that defendant 
spoke the words as alleged to one Kallam, and the prosecutrix testified 
that she was an innocent woman and had never had sexual intercourse 
with any man. The defendant, as a witness in  his own behalf, testified 
in detail that on three occasions he had had sexual intercourse with the 
prosecutrix; that prosecutrix afterwards informed him that she was 
pregnant and that he was the father, and that he must marry her or go 
to jail; that he was frightened and consulted his brother-in-law as to 
what he should do; told him of his intercourse with the prosecutrix; of 
her telling him she was pregnant and he must marry her, and of the 

advice he received from his brother-in-law. There was testimony 
(738) on each side in corroboration ; and that the character of the prose- 

cutrix was good, and that of the defendant was fair. 
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The defendant insisted that the State should satisfy the jury that the 
prosecutrix was an innocent woman; that the words were false, and that 
they were spoken with intent to destroy the reputation of the prosecutrix, 
wantonly and maliciously. His Honor instructed the jury that the 
burden was on the State to make good its charge ; the principal question 
is, I s  the prosecutrix au innocent woman? I f  defendant uttered the 
words, and they were false, the law presumed malice, as i n  murder when 
deadly weapons are used, and as lewdness and lasciviousness were pre- 
sumed in  fornication and adultery, the defendant having admitted speak- 
ing the words, the only question is, I s  the woman an innocent woman? 
The defendant excepted. There was a verdict of guilty, judgment and 
appeal. The error assigned is in the charge, to wit: "That since, if the 
law presumed the malice from the speaking of the words (which was not 
correct) the judge should have further instructed that the presumption 
could be rebutted." "That the innocency of the woman was not the only 
question for the jury." 

Attorney-General f0.r the  State. 
N o  counsel contra. 

MACRAE, J. The defendant admitted speaking words charging the 
prosecutrix with incontinency. I f  these words were false, their natural 
effect and consequence were to destroy the reputation of the prosecutrix. 
"Where a slanderous charge is made, the law prima, facie implies malice 
from the publication, unless in the case of a privileged communication, 
which appears when the party is acting under a legal or moral duty 
towards the person to whom it is made, and in such cases malice must be 
proved." 8. u. Himon, 103 N. C., 374. I n  no view of tho case 
could the words spoken, as admitted by the defendant, have been (739) 
privileged if they were not true. 

An innocent woman in view of this statute is one who has never had 
sexual commerce with any man. 8. v. Brown,  100 N. C., 519. When 
the jury were required to pass upon the question whether the prose- 
cutrix were an  innocent woman, there was necessarily involved an issue 
as to the truth or falsity of the words spoken, for if those words were 
true she could not be innocent. 

The 'defendant admitted having used the words which amounted to a 
charge of incontinency, and attempted to justify by proving their truth. 
The only question for the jury was bound up in  the innocence or other- 
wise of the prosecutrix. I f  she were innocent, the charge was false; and 
if false, i t  was, in this case, from its nature malicious. 

No error. 

Ci ted:  S. v. Mitchell,  132 N .  C., 1035. 
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STATE v. H~RNE. 

THE STATE v. J. M. HORNE. 

T o w n  Ordinance, Validity of-Profane Language. 

A town ordinance prohibiting "the use of profane language in the town" is 
invalid. It would be otherwise if it prohibited the use of such language 
as amounted to boisterous or amounts to disorderly conduct or a dis- 
turbance of the public peace. (State o. Cainan, 94 N .  c., 880; Btate v. 
Debnam, 98 N. C., 712, and State v. Warren, 113 N. C., W, distinguished.) 

INDICTMENT for violation of an  ordinance of the town of Wadesboro, 
heard on appeal from a judgment of the mayor of said town, before 

Brown, J., and a jury, at  Fall  Term, 1894, of ANSON. 
(740) The jury, by consent, returned the following special verdict: 

"That the defendant J. M. Horne went to a livery stable in  
said (own to order his horse. That as he was standing on the sidewalk, in  
front of same, he swore once or twice (witness did not give exact lan- 
guage used, but used terms 'cursed' or 'swore'). That there was no one 
disturbed or within hearing except witness, and an ordinary tone of voice 
was used. That such swearing was not boisterous. The ordinance of 
the town is as follows, under head of 'Disorderly Conduct': 

("Section 1. No person shall use obscene or profane language in  the 
town. Any person violating shall pay a fine of five dollars.' " 

No obscene language was used. The defendant contended that as to 
"profane language" the ordinance was void. Tha t  the ordinance should 
have bcen directed against such language as tended to a breach of the 
peace or disorder. That under this ordinance a person might thought- 
lessly use profane language in his private room, and i t  would come 
within the terms of this ordinance. 

The court being of opinion with the defendant, that the ordinance was 
too vague and indefinite, directed a verdict of not guilty, and the State 
appealed. 

Attorney-Gen.eral for the State. 
N o  counsel contra. 

CLARK, J. I n  8. v. Cain,an, 94 N .  C., 880, this Court held valid a 
town ordinance which forbade "loud and boisterous cursing and swearing 
i n  any street, house or elsewhere in  the city." This ruling was followed 
and affirmed in  8. u. Debnam, 98 N. C., 712. These decisions are 
placed upon the ground that such conduct does not amount to a "nui- 
sance" (because not in  the presence and to the annoyance of divers 
persons), which would be punishable under the State's jurisdic- 
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tion, but is "disorderly conduct," which the town might well (741) 
forbid and punish. I n  8. v. Warren, 113 N. C., 683, this Court 
hcld constitutional an act forbidding the use of "profane language that 
disturbed the peace" i n  a certain locality. I n  the present case the ordi- 
nance simply forbids the "use of profane language i n  the town." I t  
does not forbid i t  when "loud and boisterous," which would be disorderly 
conduct, as in  the first two cases above cited, nor when it "disturbed the 
public peace," as in  the last-named case. As the ordinance stands, i t  
would make punishable profane language used, perhaps thoughtlessly, i n  
the utmost privacy, when neither loud and boisterous nor calculated to 
disturb the peace. Indeed, the special verdict finds that the language 
uscd was not loud and boisterous, nor obscene, nor calculated to disturb 
the peace. We do not think the powers granted this corporation, upon a 
fa i r  construction, were intended to confer jurisdiction to that extraordi- 
nary extent, and we must hold the ordinance invalid. We forbear to 
pass upon the question whether the Legislature could, if i t  chose, confer 
upon the town authority to pass such an ordinance, as the question is 
not before us. 

I No error. 
I 

I Citeid: S. v. Sh,eward, 117 N.  C., 719 ; S. v. Clay, 118 N. C., 1236. 

STAT$ v. J. A. REID. 

Indictment f o r  Retailing Liqt~or Without License-City Ordinance- 
Rate Law: 

A prosecution for selling liquor without license, contrary to a city ordinance, 
is no bar to a prosecution by the State for the same act of selling without 
obtaining State license. 

INDICTMENT, tried a t  May Term, 1894, of FORSYTH, before (742) 
Whitaker, J., and a jury. The defendant was indicted for selling 
liquor without a license. 

The jury found the following special verdict: 
"That the defendant is being tried on a bill of indictment, found a t  

May Term, 1894, of Forsyth Superior Court, said bill being found by 
the grand jury; that the defendant sold whiskey, as set forth in  the 
indictment, without having obtained license from the city of Winston or 
;the county; that for the same act of selling whiskey the defendant was 
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tried before the Mayor of Winston and fined $50, and appealed to the 
Superior Court, where the appeal is now pending." 

The charter of the city of Winston and the ordinance prohibiting.the 
sale of liquor without license, as well as the warrant and judgment of 
the Mayor of Winston, were put in evidence. On these facts his Honor 
adjudged the defendant not guilty, and the State appealed. 

Attorney-Gemral for the State. 
Glenn $ Marnly for the defendant. 

BURWELL, J. The defendant was tried upon an indictment found 
against him for retailing spirituous liquors without a license so to do. 
The special verdict finds that he sold the liquor as charged, and that he 
had no license, either from the county or from the city of Winston. Upon 
the facts found, he should have been adjudged guilty, for the fact that he 
had been prosecuted before the mayor of the city of Winston for a viola- 
tion of its ordinance, adopted pursuant to authority given to that muni- 
cipality by section 53 of the Private Laws of 1891, and forbidding the 
selling of spirituous liquors within that city, without having first ob- 
tained a license from the city, was no bar to this criminal action. The 
offense charged against the defendant here, and of which the special 
verdict convicts him, is distinct from that with which he was charged 
before the mayor. S. v. Steeens, 114 N.  C., 873. 

Reversed. 

Cited: S.  v. Reid, post, 743; 8. v. R~binson,, 116 N.  C., 1048; S.  11. 

Smith, 126 N. C., 1059; 8. v. Lytle, 138 N .  C., 740; 8. o. Hooker, 145 
N. C., 584. 

(743) 
STATE v. REID. 

(Same party and like facts as in foregoing case.) 

BURWELL, J. Upon the special verdict the defendant was properly 
adjudged guilty. S. I ) .  Stevens, 114 N. C., 873, and 8. v. Reid, ante, 741. 

Affirmed. 
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STATE v. TOM CARSON ET AL. 

Circumstantial Evidence-Instructions to Jury. 

1. Where the evidence against the defendants in the trial of an indictment 
was circumstantial it was not error in the judge to refuse an instruction, 
as a rule of law, that the strength of circumstantial evidence must be 
equal to the strength of the testimony of one credible eye-witness. 

2. Where the evidence in the trial of a criminal action is circumstantial, each 
fact proving a necessary link in the chain must point to the guilt of the 
accused and must be as clearly and distinctly proven as if the whole case 
depended on it, the strength of the chain being determined by the 
strength of the weakest link. 

INDICTMENT for larceny, tried at  Spring Term, 1894, of YADKIN, 
before Battle, J., and a jury. The evidence on which the State relied 
was entirely circumstantial. Counsel for the defendant, in addressing 
the jury, said i t  had been laid down as a rule governing circumstantial 
evidence that the proof must be as convincing as if one credible eye- 
witness had testified to the facts. His Honor, in charging the jury, said 
there was no such formula as counsel referred to, to be laid down as a 
rule of law, but that the jury should be satisfied fully and beyond a 
reasonable doubt of the guilt of the accused, and each one of them, and 
that due regard must be had to the presumption of innocence, and fur- 
ther, that in  case of circumstantial evidence each fact proving a neces- 
sary link in the chain must point to the guilt of the accused, and 
must be clearly and distinctly proven as if the whole case de- (744) 
pended on it, the strength of the chain being determined by the 
strength of the weakest link. 

There was a verdict of guilty, and the defendant appealed from the 
judgment thereon. 

Attorney-General for the State. 
No counsel con,tra. 

SHEPII-ERD, C. J. The evidence in this case was circumstantial, and 
the defendants except to the instructions of his Honor on the ground 
that he failed "to lay down to the jury, as a rule of law, that the 
strength of circumstantial evidence must be equal to the strength of the 
testimony of one credible eye-witness." This very point was raised in 
S. v. Norwood, 74 N. C., 247, and overruled by the Court. This ruling 
is referred to and approved in S. v. Gee, 92 N.  C., 756, and cannot be 
regarded as an open question in this State. His Honor's charge as to 
the intensity of proof is well sustained by the foregoing authorities. 

No error. 

Cited: S. v .  Trull, 169 N.  C., 367. 
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STATE v. LETHA VARNER. 

Practice irz Criminal Proceedings-1nstructio.n~-Exceptions. 

1. A charge to the jury may be specialIy excepted to after verdict. 
2. An exception to the whole charge that it presented the case in a manner to 

prejudice the defendant should have pointed out in what particular harm 
was done. 

3. The omission to give an instruction to a jury is not ground for an exception 
in the absence of a request to so instruct. 

(745) INDICTMENT for fornication and adultery, tried before Boy- 
kin, J., and a( jury, a t  Spring Term, 1894, of LINCOLN. The de- 

fendants were convicted and the feme defendant appealed. The facts 
necessary to an  understanding of the opinion appear therein. 

Attorney-General for the State. 
No counsel contra. 

CLARK, 5. There was no exception taken at  the trial, but the defend- 
ant  excepted specifically to the charge after verdict. This she had a 
right to do. Lowe v. Elliott, 107 N.  C., 718, and other cases cited in  
Clark's Code (2 Ed., p. 383). The first exception, that on the whole 
charge the court presented the case in a manner to prejudice the jury 
against the defendant, should have indicated some particular in  which 
harm was done; besides, i t  is not sustained by an examination of the 
charge set up. The second, third, fourth and fifth exceptions are for 
alleged omissions to charge. This is not ground for exception. I f  the 
defendant had wished more specific instructions she should have asked 
for them i n  writing and in  apt time. Clark's Code (2  Ed., p. 382, and 
cases cited). The last exception is that the court should have instructed 
the jury on all the evidence to acquit the defendant. I f  this exception is 
for an omission to charge, i t  is no ground for an exception, for there 
was no prayer to so instruct. I f  i t  is either a demurrer to evidence or 
an exception that there was no evidence to go to the jury, it is too late 
after verdict. X. v. Kiger, post, 746. Besides, the evidence was, in  fact 
amply sufficient to submit to the jury. X. v. Poteet, 30 N. C., 23; 8. v. 
Eliason, 91 N. C., 564; X. v. Chancy, 110 N. C., 507. I t s  credibility 
and weight were for the jury to determine. While the indictment is not 
in the very words of the statute, the offense is sufficiently charged. 8. v. 
Stuhbs, 108 N. C., 774. 

No error. 
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Ciled: A'. v. Eiger, post, 750; Riley v. Hall, 119 N. C., 415; S. v. 
Groves, id., 824; 8. v. Moore, 120 N. C., 571; S. v. IIarris, id., 578, 
579; Patterson v. Milk ,  121 N. C., 269; S. v. Worley, 141 N.  C., 768; 
S. v. Houston, 155 N.  C., 433; 8. v. Davidson, 172 N. C., 945. 

STATE v. SAMUEL L. KIGER. 
(746) 

1. In the trial of an indictment for larceny of brandy, evidence as to marks 
upon the barrels containing it was competent to i'dentify the packages. 

2. In the trial of an indictment it was not improper for the counsel for the 
prosecution to comment on the fact that the defendant failed to introduce 
witnesses whom he had summoned and who were present, or that he 
failed to prove his innocence by his brother, who had been summoned by 
the State. 

3. It is too late, after verdict, for the defendant to raise the point that ihere 
was no evidence to go to the jury sufficient to convict him; for, treated 
as an omission to charge, i t  is not ground for exception, in the absence 
of a prayer for instruction, and, treated otherwise than as an omission, 
it is waived when not taken a t  the time. 

4. An objection that there was no evidence to go to the jury sutticient to 
convict a defendant cannot be taken for the first time in this Court. 

5. Where there is not sufficient evidence to permit a case to go to the jury, the 
trial judge may so rule and withdraw the case from the jury; but if the 
evidence is merely weak and such as would not induce the judge, if a 
juror, to convict, he has no authority to so withdraw the case. 

6. The trial judge is vested with the power to set aside a verdict and grant a 
new trial if he deems the verdict to be against the evidence or the evi- 
dence insufficient to justify conviction; but as this is a matter of dis- 
cretion, his granting or refusing a new trial on such grounds, is not 
reviewable. 

INDICTMENT for larceny, tried before Whita7cer, J., and a jury, a t  
May Term, 1894, of F~RSYTH. 

The State offered the following evidence: 
Asa Dunkins testified that about 16 January, 1894, he had several 

barrels of brandy stolen from his place in  Yadkin County, about three 
miles beyond the Shallow Ford, on the Yadkin River. That the brandy 
was "blockade." H e  had i t  concealed near the house, in a piece 
of woods; part of i t  in a hole in  the ground, about twenty-two (747) 
rnilcs from Winston. That the day before the brandy was stolen, 
about noon, he met defendant and one John Bolin about one mile from 
Winston, going towards the Shallow Ford in a two-horse wagon. That 
the brandy was taken that night. That the next day, when he missed 
the brandy, he instituted search and found that two two-horse wagons 
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had crossed the Shallow Ford, left the main road which passed through 
the village of Huntsville, and turned off along a by-road through Con- 
rad's plantation, stopped near where the brandy was concealed, and 
there were si,gns of the brandy having been rolled out to the wagons and 
loaded. That near the place, in  Conrad's field, he saw where the team 
had started, and near by found a plow-handle had been broken off of a 
plow. That he followed the track back to the main road at  Shallow 
Ford, coming towards Winston, where other vehicles had obliterated 
the track. That the next day he came to Winston, procured a search 
warrant, and searched defendant's house, his brother Thomas Kiger's 
house, and found an empty barrel with a sourwood stopper, which he 
thought was his, in Thomas Kiger's house. That afterwards he searched 
the premises of Jack Kiger, a brother of defendant and Thomas Kiger, 
and found six barrels of his brandy concealed in  a gully near Jack Kiger's 
house, covered up with pine trees that had been cut across the gully, 
with prints showing that barrels had been rolled from Kiger's house 
through the old-field pines. That Jack Kiger lived one-fourth of a 
mile from the Shallow Ford road, between Winston and Shallow Ford, 
about nine miles from Winston and three miles this side of Lewisville. 
That he knew the barrels by private marks upon them; they were his 

barrels and were filled with peach and apple brandy, as his werc. 
('148) This evidence was objected to by defendant, upon the ground 

that the indictment did not describe the barrels. Exception over- 
ruled. Defendant excepted. 

Defendant Thomas Kiger and Thomas Bolin and William Bolin were 
indicted together, but the -other three defendants had not been taken, 
and S. L. Kiger alone was on trial. 

William Bevil testified that the evening before the brandy was taken 
he saw defendant and John Bolin 'pass along the Shallow Ford road, 
going towards Shallow Ford, in  a two-horse wagon. Several witnesses 
testified that all four of the defendants passed through Lewisville about 
8 o'clock on night the brandy was taken; stopped at a store, left the 
wagon in the road, bought crackers and sardines, and had a bottle and 
took a drink and left. There was evidence that two wagons passed a 
house about one hundred yards from Shallow Ford, coming towards 
Winston, about 1 or 2 o'clock a t  night, same night brandy was stolen. 
That two men were walking. The wagon appeared to be loaded, and 
was covered with sheets or quilts; that one of the parties walking called 
to the driver of the front wagon to "hurry up, i t  was getting d-d late." 
A wagoner testified that two wagons, appearing to be loaded, passed 
his camp near Lewisville on the Shallow Ford road, going towards 
Winston, about 2 o'clock night of the theft, with four men, two driving 
and two walking behind with guns. 
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Norman Whitman testified that he lived on the Shallow Ford road, 
between Westbend and Jack Kiger's, and about twelve miles from 
Winston. That about 4 o'clock the morning of the theft the defendant 
came to his door, woke him up and got a lantern, a hammer and some 
nails, telling him he was from Davie County, and had broken a wagon 
and wanted to mend it. That he saw him go out into the road where the 
wagon was standing. That he fixed i t  and came back with the lantern 
and hammer. That the next day he went to the place where the wagon 
was and saw where they had apparently been working on the 
wagon, and then picked up a piece of a plow-handle, which he (749) 
gave to Asa Dunkins. 

Dunkins testified that he took the piece of plow-handle back to Con- 
rad's field, near where his brandy was stolen, and fitted the broken handle 
together in  the plow, and i t  was the piece which had been broken off and 
carried away. 

It was in evidence that all four of the defendants lived in the suburbs 
of Winston, but that John Bolin had worked for  the prosecutor in  
Yadkin, and knew where he kept his "blockade" liquors, and helped to 
dry the corn. 

The defendant introduced no testimony. One of the counsel for the 
prosecutor, i n  addressing the jury, said the defendant had called ten 
witnesses and had them present himself, but that he had failed to show 
by any witness where he was that night. 

To  this the defendant objected, and asked his Honor not to allow the 
comment of counsel. 

His Honor stated that counsel was about to get on dangerous grounds, 
but that he did not comment on what the defendant did or did not do, 
but as to the other witnesses it was admissible to thus comment. 

Another one of the State's counsel, while addressing the jury, turned 
and faced the defendant, sitting near his counsel, and said: "Your 
brother, Jack Kiger, knows whether you brought that brandy to his 
house. H e  is here i n  the courthouse. Why, if you did not carry i t  
there and conceal it, did you not show i t  by him?" 

Defendant's counsel here interrupted the comment, and said that Jack 
Kiger had been summoned as a State witness and sworn, but not t ~ n -  
dered to the defendant, and asked the court to stop the counsel. His  
Honor stated that he could not see that the comment was improper, and 
directed the counsel to proceed. Defendant excepted. 

Counsel continued on that line of argument, saying to the jury: "His 
Honor does not say that I am off the track." 

There was no instruction prayed by either party. There was a 
verdict of guilty. ' Motion for new trial for errors excepted to, (750) b 

and on the additional ground that there was not evidence sufficient 
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to go to the jury and to justify a verdict; but no such point was made 
before verdict. Motion overruled. Judgment and appeal. 

Atkorney-General for the State. 
B. B. Jones for defendant. 

C L A ~ K ,  J. The evidence as to the marks upon the barrels was com- 
petent to identify the packages. I t  was sufficient to charge the larceny 
of so many gallons of brandy, and as a matter of evidence to show that 
i t  was in barrels and identify them. 8. v. Harris, 64 N. C., 127. I f  the 
State had charged the larceny of barrels of brandy, it would have been 
held to proof of its having been in  barrels when stolen. 8. v. Moow, 33 
N.  C., 70. 

It was not improper for the counsel for the prosecution to comment on 
the fact that the defendant had witnesses present, summoned by him, 
but had not introduced them. S.  v. Jones, 77 N.  C., 520. Nor was there 
any impropriety in  asking why defendant did not prove by his brother 
where he was that night. I t  made no difference that such brother had 
been summoned by the State, or had not been summoned a t  all. The 
defendant could have summoned his brother as his witness in  either 
event. 8. v. Johnston, 88 N. C., 623. I n  fact, i n  this case the State had 
tendered the witness to the defendant, who declined to put him on the 
stand. 

I t  is too late after the verdict for the defendant to raise the point that 
there was no evidence to go to the jury. S. v. Brmaddy, 104 N. C., 737; 
Sugg v .  Watson, 101 N.  C., 188; S. v. Barner, ante, 744; 8. v. Reath, 
83 N.  C., 626 (for murder) ; McMillan v. Gambill, 106 N. C., 359. 

That is a point which must be made in apt time. The defendant can- 
not lie by and thus take "two bites a t  the cherry." Bamlin v. Tucker, 
72 N.  C., 503. 

This would be trifling with the court. Treated as an  omission t o  
(751) charge, i t  is not ground for exception in  the absence of a prayer 

for instruction. See numerous cases collected in Clark's Code 
(2  Ed., pp. 382, 394). Treated otherwise than as an exception for omis- 
sion in  the charge, it is waived if not taken at the time. Taylor v. 
Plummer, 105 N. C., 56. Still less could such an exception be made for 
the first time in  this Court. 8. v. Bruce, 106 N.  C., 792; Lawrence v. 
Nester, 93 N. C., 79; 8. v. QZGson, 93 N. C., 506, which hold that i t  
must be taken "by a request to instruct the jury." The Attorney- 
General, however, waives the objection that the exception was'not taken 
before verdict, and by consent we consider i t  as if i t  had been made in 
apt time. I f  there is not any evidence sufficient to permit the case to 
go to the jury, as a matter of law the court may so rule and withdraw 
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the case from the jury. But  if it is merely weak evidence, not such as 
the presiding judge, himself, sitting as a juror, might perhaps convict 
upon, he has no such authority. The twelve-jurors are the triers of 
fact, designated and provided for by the Constitution. I f  the presiding 
judge deems that the verdict is against the weight of evidence, or that 
the evidence was insufficient in  his judgment to justify conviction, he is 
vested with the power to set aside the verdict and grant a new trial. 
This is a matter of discretion, and his granting or refusing a new trial 
on such ground is not subject to review here. The fact that twelve men 
have convicted on the evidence will often and properly make him less 
sure of his own opinion to the contrary. Nor should even he give a 
new trial merely because, if a juror, he might have voted for acquittal. 
Many things give color to the correctness of the verdict-the bearing and 
manner of the witness, shades of meaning dependent upon tone and 
emphasis, and the like. These cannot be presented in  the record on 
appeal. The judges of the Superior Courts are humane and intelligent 
men, in  whose hands this discretion has always been wisely vested, 
and we have no disposition to infringe upon their limits. I t  is (752) 
only when there is no evidence sufficient to be submitted to the 
jury, duly excepted to in  apt time, that an appeal has ever been per- 
mitted. I n  some other States the Bppellate court, reaching out after 
jurisdiction, has so abused this rule that it has caused a provision to be 
placed in  the State Constitution, notably in  the Constitution just adopted 
by the State of New York, forbidding the Court of Appeals to grant a 
new trial, even upon the ground that there was no evidence whatever to 
go to the jury. I f  there is any abuse, i t  can be corrected by the pardon- 
ing power, and is more easily remedied than that seen in  many States of 
the appellate court sitting as a revisory jury upon the facts, out of sight 
of the witnesses and those accompanying circumstances of which the 
jury and presiding judge had thc benefit. 

Without going into a detailed consideration of the evidence i n  this 
case, i t  is sufficient to say that there was sufficient evidence to warrant 
the case being submitted to the jury. Of the weight to be given it, the 
jury were the sole judges, subject to the supervisory power of the 
presiding judge to set aside the verdict, if in his judgment it was not 
warranted. His  refusal to do so is not reviewable on appeal. This has 
always been settled law in this State. 

No error. 

I Cited: 8. v. Varner, ante, 745; Holden v. Strickland, 116 N. C., 190; 
S. v. Hart, id., 977; S. v. Green, 117 N. C., 696; Suttonh: Walters, 118 

1 N. C., 500; Turner v. Lumber Co., 119 N. C., 400; Riley v. Hall, id., 
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415; Mallonee v. Young, id., 553; S. a. Beal, id., 811; 8. v. Leach, id., 
835; 8. w. Yearson, id., 873; S. v. Harris, 120 N. C., 578; Ladd v. Ladd, 
121 N.  C., 120 ; 8. u. Wilson, id., 657 ; Bmlon  v. R. E., I22 N. C., 1010 ; 
8. v. Gragg, ib., 1087; Powell v. R. R., 125 N. C., 372; X. v. Shines, id., 
731; 8. v .  Costner, 127 N.  C., 513; S. v. Mehaffey, 132 N. C., 1065; 
8. 71. Goode, id., 985; Eart  v. Cannoa, 133 N .  C., 14; McCord v. R. R., 
134 N. C., 58; 8. 21. Yowng, 138 N. C., 571; Williams v. R. R., 140 
N. C., 627; S. v. Houston, 155 N. C., 433; Baxter v .  Irvin, 158 N .  C., 
280; Supply Co. v. Windley, 176 N.  C., 22. 

(753) 
STATE v. J O S E P H  PATTON. 

Irudktment for Secret Assault, What  Constitutes. 

Where one, facing another or walking up in front of him, draws a pistol from 
a hip-pocket and shoots him without warning, it is not a secret assault, 
within the meaning of section 1 of chapter 32, Acts 1887, which provides 
that any person who shall maliciously commit an assault and battery 
with any deadly weapon upon another, by waylaying or otherwise in a 
secret manner, with intent to kill such other person, shall be guilty of a 
felony. (N. v. Jenwhgs,  104 N. C., 774, distinguished.) 

INDICTMENT for secret assault, under section 1, chapter 32, Laws 
1893, tried before Allen, J., Fall Term, 1894, of MCDOWELL. 

The defendant pleaded not guilty. 
The only witness introduced was one Erwin, who testified that some 

time in  the spring of 1894 he was present a t  a dance near Marion. That 
it was in  the night-time and there were a good many persons present. 
That the dance was at  a house in  which there were two rooms. That 
the dancing was in one room, and that the other room was lighted by a 
lantern. That James Cowan slapped a girl in  the room where they 
were dancing, and thereafter went in the other room with the witness. 
That while in the other room, standing by the said Cowan, both of them 
with their faces in the direction of the door leading from the dancing- 
room, l ~ c  heard the defendant Patton ask where the said Cowan was. 
That he then saw the defendant in  the room where the dancing had been 
advance towards the door leading to the room in which were the witness 
and the said Cowan. That the defendant had nothing in his hands, and 
said nothing to" the said Cowan nor to witness, and while in said dancing- 
room, and near said door, drew a pistol from his right hip-pocket, and 
immediately shot the said Cowan in the left breast near the heart. 



N. C.] SEPTEMBER TERM, 1894 

The defendant was represented by counsel, and did not make (754) 
any request for instructions. The court, after explaining the 
elements of the offense with which the defendant was charged, told the 
jury that if they believed the defendant had formed the purpose of 
shooting Cowan, and came upon him suddenly, and concealed from him 
his purpose to assault him, and gave him no notice of such purpose, and 
made the assault so suddenly that there was no opportunity to guard 
against it, the assault was committed i n  a secret manner. 

The defendant was convicted, and appealed. 

Atto~n~ey-Gene4 f o r  the State. 
No counsel contra. 

AVERY, J. The principal question raised by the appeal is whether one 
who stands facing another, or walks up in front of him, and, drawing a 
pistol from his hip-pocket, shoots him without a word of warning, 
brings himself within the offense defined by the act of 1887, ch. 32, 
sec. 1. That statute provides that "any person who shall maliciously 
commit an assault and battery with any deadly weapon upon another 
by waylaying or otherwise in a secret manner, with intent to kill such 
other person, shall be guilty of a felony," etc. It was contended for the 
prosecution, and so the learned judge who tried the case below seems to 
have thought, that every assault made upon another with a deadly 
weapon and in  pursuance of a preconceived purpose to shoot, falls within 
the language of the statute, unless the assailant, by word or act, gives 
opportunity of preparing for defense, or warning of his intention to 
the person assailed. The material facts in 8. v. Jennings, 104 N. C., 
774, which seems to have been relied on to support this view, were that 
the accused walked up behind the prosecutor and inflicted several 
severe wounds with a knife on the back of the neck and head and (755) 
on his shoulder, before the latter ascertained who was attacking 
him, though the assault was committed in  the public square of the town 
of Kinston, and several hundred people there assembled might have seen 
him. Though some expressions that were used argae~do i n  that case, 
one of which is quoted in  S. v. Shade, at this term, may have been mis- 
leading, the only point really settled was that where one steps up 
stealthily behind another and stabs him without warning, i t  is as much 
an assault committed "in a secret manner" as where one lies in ambush 
and shoots another. Under the charge of the court below, the jury were 
left at  liberty to infer from the circumstances that the purpose to kill 
was formed before the moment when the attempt was made to carry i t  
into execution, and told them that if they should so determine, then, 
unless- the defendant either actually warned the injured party or other- 
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1 wise gave him opportunity to defend himself, he was guilty. While a 
person may be guilty of this offense without any attempt to conceal his 
identity from others, where he surprises the person assailed, yet where 
the two-the assailant and the person assaulted-are standing face to 
face, when the former pulls a pistol suddenly from his pocket and fires 
a t  the latter, we think i t  is simply an assault with a deadly weapon, and 
the question of motive or purpose is immaterial, unless death ensuc from 
the wound. To give the statute the interpretation contended for would 
leave parties a t  liberty to infer such a purpose in  all cases where one 
should strike another with a weapon capable of producing death, when 
so used, unless the assailant, by warning or threatening language or 
conduct, should give some intention of his purpose. 

It was not, in our opinion, the purpose of the Legislature to enact a 
law so sweeping in its operation. While the fact that the accused makes 
no apparent attempt to conceal his identity from others does not place 
him beyond the pale of guilt, yet on the other hand the assault cannot 

be said to have been made "in a secret manner," except where 
( 756 )  the person assaulted is unconscious of the presence as well as of 

the purpose of his adversary till the striking or shooting begins. 
The law permits juries to consider the fact that one who fights on un- 
equal terms, and without warning uses a deadly weapon, when death 
ensues, and when death does not ensue, thc courts consider such circum- 
stances in  aggravation in  sentencing upon conviction for a common 
assault. It is not necessary to discuss the question whether, when the 
statute makes the "intent to kill7' an  essential element of the offense, the 
intent to shoot will be held synonymous with the intent to kill. His  
Honor told the jury that, if the defendant had formed the purpose, not 
of killing, but "of shooting the said Cowan," and came upon him sud- 
denly and concealed from him his purpose to assault him, and gave him 
no notice of his purpose, and made the assault so suddenly that there 
was no opportunity to guard against it, the assault was committed in  a 
secret manner. I n  prosecutions for murder it is established as a rule in  
this Court that the use of a deadly weapon raises a presumption of malice 
(8. v. Fuller, 114 N. C., 885), but not of premeditation and deliberation. 
I t  is not necessary, however, to decide this question or proceed further 
i n  the discussion of it than to note the fact that i t  arises. Being un- 
willing to give the broad range to the statute that is indicated by the 
instruction to the jury, we conclude without further discussion of this 
last question,that the defendant is entitled to a 

New trial. 

Cited: 8. v. Gmter, 116 N. C., 10'70, 1074; 3. v. Harr is,  120 N. C., 
579. 
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STATE v. RACHAEL SHAUE. 
(757) 

Indictment for Assault i n  a Secret Mam,er, what Constitutes-Indict- 
ment, Buficiency of. 

1. Under Laws 1887, chapter 82, making "an assault committed in a secret 
manner, by waylaying or otherwise," an offense, an indictment omitting 
the words "by waylaying or otherwise," in charging that offense, is 
sufficient. 

2. Where an indictment, otherwise unob.iectionable, is not sumciently specific 
as to the nature of the charge, and the defendant fails to demand a bill 
of particulars before trial, after conviction the court will not arrest the 
judgment for such objection. 

3. Laws 1887, chapter 32, making "an assault committed in a secret manner, 
by waylaying or otherwise," an offense, includes, in addition to thosc 
accompanied by waylaying, every other assault committed in a secret 
manner. 

INDICTMENT for secret assault, tried at  September Term, 1894, of 
BURKE, before Allen, J. 

The indictment is, in  substance, as follows: "The jurors, etc., present 
that Rachael Shade, etc., unlawfully, wilfully, maliciously, feloniously 
and i n  a secret manner, and with a certain deadly weapon, to wit, a 
pistol, in  and upon the body of one Rose Wright did make an assault 
with the intent then and there to kill the said Rose Wright, her the 
said Rose Wright did beat, bruise and seriously injure, against the form 
of the statute," etc. The case states that the defendant was charged with 
committing a secret assault under chapter 32, Laws 1887, with a pistol 
upon Rose Wright, and evidence was offered by the State tending to 
prove the charge as alleged, and evidence i n  rebuttal was offered by 
defendant. 

There was a verdict of guilty, and defendant moved in  arrest of judg- 
ment for that the indictment did not charge that the assault was com- 
mitted by waylaying, and did not specify the secret manner in 
which i t  was committed. Motion overruled. Defendint excepted. (758) 
N o  exception made to the charge. Judgment pronounced upon 
the verdict, and defendant appealed. 

Attorney-General and J. 7". Per7cim for the Btate. 
S. J. Erv4n for defendant. 

AVERY, J. The defendant's counsel moves in arrest of judgment on 
the ground that the indictment does not charge that the assault was 
committed by waylaying, and does not specify the secret manner in 
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which i t  was committed. The gravamen of the offense created by the 
statute (Laws 1887, ch. 32) is that the assault must be committed "in a 
secret manner with intent to kill" the person assailed. The language 
which the defendant claims was not so followed in the indictment as to 
put him on notice of the precise nature of the offense with which he was 
charged, was "by waylaying or otherwise." We think that the charge is 
sufficiently "plain, intelligible and explicit" (The Code, sec. 1183) to 
enable the defendant to prepare his defense and to warrant the court i11 
proceeding to judgment in case of conviction. 8. v. Haddoclc, 109 N. C., 
873. The trend of judicial decision and the tendency of legislation is 
towards the practical view that objections founded upon mere matter of 
form should not be considered by the courts unless there is reason to 
believe that a defendant has been misled by the form of the charge, or 
was not apprised by its terms of the nature of the offense which he was 
held to answer. Where the defendant thinks that an  indictment, other- 
wise objectionable i n  form, fails to impart information sufficiently 
specific as to the nature of the charge, he may before trial move the 
court to order that a bill of particulars be filed, and the court will not 
arrest the judgment after verdict where he attempts to reserve his fire 

until he takes first the chance of acquittal. 8. v. Brady, 107 
(759) N. C., 826. The statute denounces as criminal secret assaults 

with intent to kill, and after giving one explicit illustration, lest 
the maxim axpressio un;iu.$ exclusio u7te l . i~~  might be invoked in its 
interpretation, the Legislature added the words "or otherwise," meaning 
thereby to include ever7 other manner of making such secret attempts, 
no matter what might be the attendant circumstances. A court is not 
bound, in seeking to arrive a t  the intent of the Legislature, to adopt the 
printer's punctuation, and we think that the purpose in passing the act 
of 1887 was to include, in  addition to those accompanied by waylaying, 
every other assault committed in  a secret manner. 

I t  seems to us no more necessary to set forth the attendant circum- 
stances in the charge of a secret attempt to kill than in an indictment 
under the statute-for an attempt to destroy the reputation of an inno- 
cent woman, in  which class of criminal actions this Court held, in S. v. 
McIntosh, 92 N. C., 794, that it was unnecessary. I f  it may be said to 
be the general rule that the word "otherwise" following an enumeration 
should be interpreted by supplying after it the words "ejusden generk," 
this statute, like the famous section 9 of 21  Henry QIII, constitutes a 
very clear exception, because i t  is not indefinite, but must be construed 
as meaning "otherwise in  a secret manner."I7 A. & E., 285. Indeed, 
in the only case involving a construction of the statute that has been 
before us (8. v. Jennings, 104 N.  C., 774) i t  was said a ~ g u e d o  that the 
statute included not only cases where the assailant was shown to have 
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laid in wait, but also those where a person "otherwise than by lying in 
ambush hides his purpose from the party assailed till i t  is too late to 
guard against its accomplishment." 

I n  the declaration of rights it is  announced as a fundamental prin- 
ciple that "in all criminal prosecutions every man has the right to be 
informed of the accusation against him" (Const., Art. I, see. 2) ; but the 
duty of protecting the public by providing for the speedy trial 
and punishment of the guilty and against the unnecessary deten- (760) 
tion in  durance of the innocent, devolvcs upon the Legislature, 
along with that of guaranteeing to every person charged with crime 
ample opportunity to prepare for his defense. These two apparently 
conflicting duties seem to have been discharged and made consistent, in  
providing that a statement of a charge, which upon its face appears'to be 
plain, intelligible and explicit, shall be sufficient as notice of its nature, 
subject to the right of the accused in  apt time to ask for a more specific 
bill of particulars where any reasonable ground for making the request 
is shown. With such safeguards thrown around prosecutions, it must 
be the fault of the person charged if he goes to trial without being 
"informed of the accusation against him." - 

There was no error in  overruling the motion in arrest of judgment, 
and the judgment of the court below is 

Affirmed. 

Cited: Ante, 755; 8. v. Haster, 122 N.  C., 1052; 8. v. Varm Pelt, 136 
N.  C., 669; 5. n. Long, 143 N. C., 676; 8. v. Corbin, 157 N.  C., 621; 
8. v. Moore, 166 N. C., 289; S. v. Horner, 174 N. C., 792. 

STATE v. LEROY CROOK. 

Practic~ in, CrimiaaF Actiort-Costs-Suspension of Judgment o n  Pay- 
mefit of Costs--1mpositioa of Judgment after Payment of Pad of 
the Costs. 

1. The order for the payment of the costs of a criminal prosecution upon a 
suspension of judgment does not constitute any part of the punishment; 
the legal effect being only to vest the right to the costs in those entitled 
to them. 

2. The payment of part of the costs by a defendant adjudged to pay the costs 
of a criminal prosecution-judgment as to the punishment for the offense 
being suspended-is not undergoing or performing a part of the sentence 
and does not come within the principle of 8. v. Warren, 92 N. C., 825. 

115-36 529 



IN THE SUPREME COURT [I15 

3. If  the court couples with a judgment for the payment of costs any judg- 
ment that might constitute a part of a sentence, the power of the court is 
exhausted in its rendition, and the suspension of judgment will be deemed 
to have been ordered on condition of the performance of such requirc- 
ments. 

4. Where, upon a verdict of guilty, the court pronounces judgment that the 
defendant pay a fine and stand committed until it be paid, the imprison- 
ment is no part of the punishment. Likewise, when a defendant is com- 
mitted during a term of court for nonpayment of costs and is brought 
hefore the judge during the same term on the prayer of the solicitor for 
judgment. 

5. Where judgment was suspended against two convicted persons on the con- 
dition that one, of them pay all the costs of the prosecution, and such 
person pays only part thereof, the presiding judge may impose the sus- 
  ended sentence, though such defendant has already been committed to 
jail for default of payment of such costs. 

(761) INDICTMENT for an affray with deadly weapons, tried before 
Bynum, J., February Term, 1892, of UNION. 

The  defendant Crook pleaded guilty, and the defendant Gurley stated 
in open court that he would no longer contend against the State, and 
upon the motion of the solicitor the court made the following order: 
"Judgment suspended against both defendants upon the payment by the 
defendant Crook of all the costs of the case, to be taxed by the clerk of 
this court." The defendant Crook was given time to pay the costs, and 
was required to give bond for his personal appearance at the next term 
of the court, the bond being renewed from time to time in order that the  
defendant Crook could the more easily pay said costs, which was a very 
large amount. The defendant so appeared a t  the said term of said 
Superior Court and so renewed his bond from time to time until August 
Term, 1 8 9 G t h e  present term of said court, began and held on 20 
August, 1894, to and including 1 September, 1894-when the defendant 
Crook came into court on the first day of the term, it being 20 August, 

1894, and stated to the court that he had paid part of said bill 
(762) of costs, some $60 or $70, none of the court costs of State's wit- 

nesses, except solicitor's fee of $8, which was paid by defendant 
Crook. Thereupon his Honor, Windon, J.; upon motion of the solicitor, 
placed the defendant Crook in  the custody of the sheriff, who committed 
him to the common jail of said county, where he remained until Satur- 
day, 1 September, 1894, the same being the last day of the two weeks' 
term of said Superior Court, and the twelfth day that said Crook had 
been in  jail, when his Honor, Winston, J., just before court adjourned 
for the term, had the defendant Crook brought into court and adjudged 
that he be confined in  the common jail of said county for six months 
with leave to the commissioners to hire him out, he not having paid or 
arranged the said costs. 
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To which judgment the defendant Crook excepted and appealed, 
assigning as error the ruling of his Honor and the judgment of said 
court : 

"1. That the former order or judgment of the court made in  February, 
1892, that the defendant Crook pay all costs in  this case, including the 
*costs of his codefendant Gurley, was a judgment of the court against the 
defendant Crook, and the judgment having been performed in  part, to 
wit, a payment of a part of the costs, it was no longer in  the power of 
the court to change said jud,pent and imprison the defendant. 

"2. That the defendant having stated to the court that he was unable 
to pay the balance of said bill of costs, and the court having ordered the 
defendant into the custody of the sheriff, that said order was, by implica- 
tion, a judgment of the court and an order to the sheriff to imprison the 
defendant until the cost was paid or he be discharged, according to law, 
and the defendant Crook having been in  jail twelve days of the twenty 
or thirty days necessary to remain in  jail to be discharged under 
the insolvent debtor's law, had thereby executed a part of this (763) 
judgment, and it was no longer i n  the power of the court to 
change the judgment in  a manner to make i t  more harsh." 

Attorney-Genera,l f o r  the Sta.te. 
F. H. Whitalcer, Jr., f o r  defendarnt. 

AVERY, J. The practice of making an order, where defendants are 
convicted or submit on a criminal charge, that the judgment be sus- 
pended upon the payment of the costs, is one that seems to be somewhat 
peculiar to our own courts ; but i t  must be admitted that its adoption has 
proven very salutary, both in  bringing about the reformation of petty 
offenders and in the suppression especially of certain classes of offenses. 
The exercise of this discretionary power has not heretofore been ques- 
tioned, and the beneficial effects of its judicious use have been made so 
manifest as to  comnlend it both to the judges and the people. 

We search in vain for direct aut,horit  emanating from the courts of 
other States to aid us in determining the precise meaning of such orders, 
because it has not been the practice to make them elsewhere in  the same 
way. The order is in  effect a final judgment for the whole or a certain 
proportion of the costs incurred in the prosecution of the charge, but a 
suspension of the sentence of fine or imprisonment, either generally and 
indefinitely or till some specified term of the court. We cannot under- 
stand how the rights of a defendant are infringed or his interests preju- 
diced by allowing him to escape for the present upon a partial judgment 
f o r  the costs, and suspending the motion or prayer for further punish- 
ment, instead of subjecting him immediately to such fine or imprison- 
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ment as his own criminal conduct has made him liable to suffer. I n  
civil causes this Court has approved the practice of granting a writ of 
restitution on appeal to one wrongfully, dispossessed of land under a 

justice's judgment, and by the same order retaining the case till 
(764) witnesses could be summoned and the damages growing out of 

the wrongful ejection assessed. Lane 1 1 .  Morton, 81 N.  C., 38. 
We might adduce other instances in which one branch of a controversy 
has been finally disposed of, while othcr matters in  dispute have beer1 
retained to await further investigation preliminary to judgment, but it 
is needless to do so. 

I t  is familiar learning that a court may suspend the judgment over a 
criminal in toto until another term, but' has no power to impose two 
sentences for a single offense, as by pronouncing judgment under one 
count in an indictmcnt and reserving the right to punish under another 
count at  a subsequent term, or by imposing a fipe and a t  a latcr term 
superadding imprisonment. 8. v. Ray, 50 Iowa, 520; S. v. Miller, 6 
Baxter (Tenn.), 513; 8. v. Watson, 95 Mo., 411; People v. Felix, 45 
Cal., 163; Thurmaril. v. State, 54 Ark., 120; Wharton Cr. PI. and Prac., 
see. 913; Whitmy v. State, 6 Lea (Tenn.), 247. The judgments, orders 
and decrees of a court as a general rule are under its control and subject 
to modification during the term at which they are entered; but where a 
defendant has imdergone a part of the punishment, the sentence cannot 
be revoked and another, exccpt in diminution or mitigation, substituted 
for it, because he would be twice placed in  jeopardy and twice subjected 
to punishment for the same offense. X. v. Warrem, 92 N .  C., 825; 
Ex parte L m g e ,  18 Wall., 163. 

The punishment which the courts are prohibited from inflicting twice 
is usually fine or imprisonment, now that corporal punishment is inflicted 
only for a few offenses of a character more serious than that of which 
the defendant was corrvicted. S. zr. Burton, 113 N.  C., 655; 1 Bishop 
Cr. Law, sec. 940. But costs neither constitute a part of the relief in 
civil actions ( 4  A. & E., 313, and note) nor of the punishment in crimi- 

nal prosecutions, though the payment of them, or a proposition to 
(765) pay, may be considered in mitigation of scntence by the court. 

The payment of costs is regulated by our statute (The Code, sec. 
1211), which provides that every person convicted, or confessing himself 
guilty, or submitting to the court, shall pay the costs of the prosecution, 
and the legal effect of a conviction and judgment is to vest the right to 
the costs in those entitled to them; but where a fine is  imposed, i t  is due 
to the State and is remitted by a pardon granted by the Governor. S. v. 
Moorwy, 74 N.  C., 98. 

The right of the officers to recover costs in the name of the State is a 
mere incidental one arising out of the conviction under the provisions 
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of our statute, and the judgment for them, as we have seen, vests the 
claim i n  the officers to whom they are due. The order for the payment 
of them is no more a part of the punishment proper than that to pay 
an  allowance and cost b n  conviction in bastardy. but in  both cases the ", 

Legislature, in the exercise of the police powers of the State, has pro- 
vided for the protection of the public by making a defendant liable to 
imprisonment as an inducement to the payment of such costs or allow- 
ance. 8. v. Burton, supra, at p. 659; Myers v. Staford,  114 N.  C., 234; 
S .  v. Parsons, ante, 730. 

I n  Commonwealth v. Dowdican, 115 Mass., 136, we find a recognition 
of the principle we have stated in  the long-continued practice of the 
courts of that State, which eventually (in 1865 and 1869) received the 
sanction of the Legislature. The Court said : "It has long been a common 
practice in  this commonwealth, after verdict of guilty in  a criminal case, 
when the court is satisfied that by reason of extenuating circumstances 
or the pendency of a question of law in  a like case before a higher court, 
or other sufficient cause, public justice does not require an immediate 
sentence. to  order. with the consent of the defendant and of the attorney 
for the commonwealth, and upon such terms as the court in  its 
discretion may impose, that the indictment be laid on file. . . . (766) 
Such an order is not equivalent to a final judgment or to a nolle 
prosequi or discontinuance by which the case is put out of court, but is a 
mere suspending of active proceedings in the case, which dispenses with 
the necessity of entering formal continuances upon the docket, and leaves 
i t  within the power of the court a t  any time, upon the motion of either 
party, to bring the case forward and pass any lawful order or judgment 
thereon. Neither the order laying the judgment on file nor the payment 
of costs, therefore, entitled the defendant to be finally discharged." I t  
thus appears that under the name of laying the indictment on file the 
courts of that State accomplished the same result attained here by sus- 
pending judgment. 

Such orders are not prejudicial but favorable to defendants, in that 
punishment is  iostponed, with the possibility of escaping i t  altogether; 
and it is presumed that the party adjudged guilty is present and assent- 
ing to if not asking for such orders. Gibson v. State, 68 Miss., 241. I f  
the payment of the costs constitutes no part of the punishment, as was 
held by the Supreme Court of Massachusetts, and by the Court of Missis- 
sippi in  Gibson:s case, supra, as well as by the Supreme Court of Florida 
in  E x  parte Williatms, 26 Fla., 310, then the payment of a portion of i t  
by the defendant is not undergoing or performing a part of the sentence, 
and does not bring this case within the principle announced in  S. v. 
Warren, and E x  parte Lange, supra,; Eaaterling a. State, 35 Miss., 210. 

I t  is conceded that when the court couples with the payment of the 
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costs any judgment that might have constituted a part of a sentence, as 
that a public nuisance be abated, in  case of conviction for creating it, 
the power of the court is exhausted i n  its rendition, and the suspension 
of judgment is deemed to have been ordered on condition of the perform- 

ance of such requirement. ' S. v. Addy, 43 N. J., 113; Gibson v. 
(767) State, supra. But the suspension of the judgment upon the pay- 

ment of the whole of the costs by one of the two defendants in 
this case, including the solicitor's fee due from his codefendant, and the 
actual payment of both fees taxed for the prosecuting officer, fails to  
bring i t  within the principle announced in 8. v. Ad&, supra,, since the 
adjudication that such codefendant pay his own fee as a part of the costs 
would have constituted no part of his punishment, and when added as a 
part of the costs to defendant's bill inflicts no punishment on him. The 
court merely suspended judgment on the condition of paying the costs 
of the other defendant, as well as his own, as a part of the terms upon 
which the favor of the postponement was granted, as i t  is the practice to 
do on conviction in such cases. Gibson's case, supra. 

I t  has always been the practice i n  our courts, so far as we can ascer- 
tain, where the judgment for costs is rendered in  the same order of the 
court which imposes the sentence, to leave the exact amount of the costs 
to be taxed by the clerk, and under the act of 1879 to be revised by the 
judge. The practice under that act was to revise the bills of costs, at  
chambers, and i t  seems neither to have been contemplated by the courts 
nor by the Legislature that costs in  a criminal action constituted a part 
of the punishment for the offense, and that the party convicted might 
consequently claim the right to such notice as would enable him to be 
present when the court should adjudge what amount was due. 

"Where the defendant is found guilty, and the court pronounces judg- 
ment that he pay a fine and stand committed until i t  be paid, the im- 
prisonment is no part of the punishment, but only a mode of enforcing 
payment of the fine.'' 1 Arch. Cr. Pr .  and PI. (Pomeroy's Ed.), p. 580; 
Son v. People, 12 Wend., 344. The same principle applies where he  is 
committed during a term for a non-payment of a judgment for costs, like 

that in this case, and is brought before the judge during the same 
(768) term on the prayer of the solicitor for judgment. The court i n  

such cases orders the defendant to be committed by way of induce- 
ment to pay the costs. I f  the order prove ineffectual, it becomes optional 
with the court whether he shall be allowed to remain in prison and rid 
himself of responsibility for cost by taking a t  the proper time the in- 
solvent debtor's oath, or whether he shall be brought to the bar of the 
court and subjected to the sentence which still remains suspended over 
him. An order of commitment, whether for nonpayment of fine and 
cost or cost only, can be modified during the term at which i t  is entered 
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(8. v. Burton, supra), becausc where there is a sentence to pay a fine, 
"its execution" does not begin in  contemplation of law till the power 

' 

of modification by the court ends, and the committal or failure to dis- 
charge costs is treated as an effort to enforce the payment till the same 
period. The rule is different where the court sentences a prisoner as a 
part or the whole of its judgment, to a term of imprisonment in the com- 
mon jail, and he is immediately committed to prison. I n  such cases he 
is not incarcerated for failure to pay, or to enforce payment of fine and 
costs, but is deemed from the day of his commitment to the expiration 
of the term to be undergoing his sentence. Upon the expiration of his 
term he may still pay fine and costs imposed in  addition to imprisonment, 
but on his failure to do so the law holds him to be still committed for 
the statutory period, and until he shall comply with the requirements 
of the statute. S. v. Parsons, ante, 730. 

We think, therefore, that there was no error in  the ruling of the court 
below, and its judgment is 

Affirmed. 

Cited: S. v. Ghfis, 117 N. C., 710-712; 8. v. White, ib., 807, 808; S. v. 
Hilton, 151 N. C., 691, 692, 693; S. 71. Eoeritt, 164 N.  C., 402, 405; 
S. v .  T ~ i p p ,  168 N. C., 152; 8. a. Burnette, 173 N.  C., 736, 738. 

ST'ATE v. P. C. McINTIRE. 

Inddctment for Libel-Publication. 

Where one in this State wrote a libelous letter and procured another in this 
State to copy, read and mail it to the prosecutor in another State: Held, 
that it was a publication in this State of the libelous letter. 

INDICTMENT for libel, tried before Jones, J., at May Term, 1894, of 
BUNCOMBE. 

At the close of the evidencc for the State, defendant stated (771) 
that the only ground upon which he resisted a verdict of guilty 
was that there was no evidence, or not sufficient evidence, of publication 
in this State to justify a verdict of guilty, and asked the Court, in  
writing, to give the following instruction to the jury: 

"The defendant asks the court to charge the jury that, taking the 
evidence of the State as true, there is no evidence, or not sufficient evi- 
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dence, of a publication by the defendant of the libelous matter alleged in 
this State to justify a verdict of guilty." 

The court declined to give the instruction prayed for. Exception by 
defendant. 

The court then charged the jury that, if they believed the evidence 
for the State, there was a publication; and the defendant having ad- 
mitted all the other ingredients of libel, they should return a verdict of 
guilty. Exception by the defendant. 

The jury returned a verdict of guilty, and defendant appealed. 

Attorney-General f o ~  the State. 
H. G. Carter for de fenhn t .  

SHEPHERD, C. J. The only question before this Court is, whether 
there was any evidence of the publication of the libelous letter in  this 

State. Richard Knebler testified, on behalf of the State, as fol- 
(772) lows: 

('The defendant told me to mail the letter. I addressed i t  to 
the Armour Packing Company, Kansas City, Mo., and mailed i t  here a t  
the postoffice. I read the letter over to him after I wrote it for him to 
see if i t  was all right. I copied i t  from a letter he had written. . . . 
I sealed i t  and put i t  in  the postoffice." 

It appears that the letter reached the company to which it was ad- 
dressed, and was afterwards brought to Asheville and read there by 
several persons. These last-mentioned facts, however, do not seem to be 
necessary to be considered, as it is settled by reason, as well as authority, 
that according to Enebler's testimony the letter was published in  this 
State. 

"Publication in the law of libel is the communication of the defama- 
tory matter to some third person or persons." Odgers Libel and S., 150. 
I n  this case the contents of the letter were communicated to Knebler, a 
third person, and that this was a sufficient publication is apparent from 
the authorities. Odgers, supra, 151 ; Newel1 on Defamation and Slander, 
229. 

I n  Delacrox v. Thevenot, 2 Stark, 63, the defendant knew that the 
plaintiff's letters were always opened by his clerk in the morning, and 
yet sent a libelous letter addressed to the plaintiff, which was opened by 
the plaintiff's clerk and lawfully read i n  the usual course of business. 
I t  was held a publication by the defendant to the plaintiff's clerk. 

I n  Snyder v. Andrews, 6 Barbour, 43, the defendant wrote a letter to 
the plaintiff himself, but read it to a friend before posting it. It was 
held a publication. See also McCombs v. Tuttle, 5 Black. (Ind.), 431. 
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I n  Keene v. Bu f ,  1 Clarke (Iowa), 482, the defendant before posting 
the letter to the plaintiff, had copied it. I t  was held a publication by 
the defendant to his own clerk who copied it. 

We think these authorities are decisive of the case. 
No  error. 

STATE v. M. SHERMAN. 
(773) 

Indictment for Libel-Juror, Qualification. of-Payment of Tases- 
Evidence. 

1. A tales juror must have the same qualification as a regular juror, -with the 
. additional one of being a freeholder. 

2. Under section 1722 of The Code, as amended by chapter 559, Acts of 1889, 
the county commissioners were required, on the first Monday in Septem- 
ber, 1892, and every four years thereafter, to put on the jury Iist such 
persons only as had paid their taxes for the preceding year. Hence, a 
tales juror called on a trial in April, 1894, was not disqualified because he 
had not paid his taxes for the year 1893, he having paid them for 1892. 

3. In the trial of a defendant for libel in charging that the prosecutor was a 
negro living in adultery with a white woman as his wife, testimony that 
the prosecutor had associated with white men as a white man was com- 
petent to be submitted to the jury to prove that he was a white man, 
either as corroborative of other evidence or as substantive evidence in 
itself for the consideration of the jury. 

INDICTMENT for libel, tried before Jones, J., and a jury, at  April 
Term, 1894, of the Criminal Court of BUNCOMBE. 

During the impaneling of the jury the defendant had challenged 
peremptorily three jurors. The fourth was presented and challenged for 
cause. The said juror was a tales juror. The cause assigned, the failure 
to pay his taxes for the previous year. The evidence was that he had 
paid his taxes for 1892, but not for 1893. The court held him compe- 
tent. Defendant excepted, and exhausted his final challenge. Another 
juror was called and challenged by the defendant, but disallowed by the 
court upon the ground that they had exhausted their four peremptory 
challenge& To which ruling the defendant excepted, and said juryman 
was placed on the jury. 

One of the charges in the bill of indictment and the allegations (774) 
contained in the letter said to have been written by the defendant 
was that Rill, the prosecutor, was a negro living in  adultery with a white 

. woman as his wife. The State, i n  order to show that said Hill  was a 
white man, offered witnesses to prove that he had associated with white 
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people as a white man. To this testimony the defendant excepted. Ob- 
jection overruled, and said testimony given by the witnesses. 

The jury found the defendant guilty. Judgment, imprisonment i n  the 
county jail, to be worked on public roads for one year. Defendant 
appealed. 

Attorney-General for the  Hta'te. 
H. B. Carter for defendari~t. 

MACRAE, J. .This case was tried at April Term, 1894. The tales 
juror who was challenged for failure to pay his taxes for the previous 
year had paid his taxes for 1892. By the provisions of section 1122 of 
The Code, as amended by Laws 1889, chapter 559, the county commis- 
sioners were required on the first Monday of September, 1892, to select 
from the tax returns of the preceding year the names of such persons 
only as had paid tax for the preceding year, and are of good moral char- 
acter and of sufficient intelligence. Previous to the amendment this duty 
was to be performed on the first Monday in  September in each year; 
now i t  is to be done on the first Monday in  September, 1892, and every 
four years thereafter. The qualification of a regular juror then was that 
his name should have been on thc tax return for the year preceding the 
firit Monday in September, 1892, and that he should be of good char- 
acter, etc. A tales juror is required to possess the same qualifications as 
one of the regular panel, with the additional one of being a freeholder. 

8. v. CarTand, 90 N. C., 668; X. v. Whitle!y, 88 N. C., 691. So it 
(775) was not necessary that the talesman should have paid his tax for 

1893. 
We can see no merit in the second exception. The case does not pur- 

port to set out all of the testimony. The one circumstance that Hill had 
associated with white men, offered to prove that he himself was a white 
man, while standing alone, might have little weight, but was competent 
either as corroborative of other evidence or as substantive evidence i n  
itself, to be submitted to the jury. Hoplcins v. Bowers, 111 N. C., 175. 

No error. 
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STAm v. WILLIAM ADAMS ET AL. . 

Larceny-Intent-Connivance by the Owner of the Property. 

1. Where one forms the intent to steal, and carries out such previously formed 
design, he is guilty of larceny, notwithstanding the owner of the property 
is advised of the intended larceny, appoints agents to watch him and, with 
a view of having him subsequently punished, does not prevent the com- 
mission of the theft. 

2. Although the intent to steal certain property is formed and carried out, the 
perpetrator is not guilty of larccny if he has been persupded by a servant 
of the owner, at  the latter's instance, to commit the theft. 

3. Larceny cannot be committed when the owner, through his agent, consents 
to the taking- and asportation, though such consent is given for the pur- 
pose of apprehending thc felon. 

4. Larceny cannot be committed unless the property be taken against the will 
of the owner; the object of the law being to prevent larceny by punishing 
it, and not to procure the rommission of the crime in order that the 
offendcr may be punished. 

5. An exception "for refusal of prayers for instructions" does not embrace a 
refusal or failure to grant a prayer to put the charge in writing. 

6, When a demurrer to evidence is overruled the defendant should not intro- 
duce evidence. If he has evidence which he intends to introduce he 
should take advantage of the failure of the plaintiff to make out a case 
by a prayer to instruct the jury. 

THE defendants, William Adams and Susan Adams, his wife, (776) 
were indicted for larceny of cotton, the property of one Palmer, 
and were tried before Meares, J., and a jury, at February Term, 1894, 
of the Criminal Court of MECKLENRURG. The facts are sufficiently 
adverted to in the opinion. 

On the trial the first witness introduced by the State was one T. J. 
Wilson. This witness testified, in  substance, that one Abram Palmer 
conducted a farm near to his (witness') place of residence, and situated 
one mile and one-half from Charlotte, and that he had some cotton stored 
in his barn on this farm, and that at  the time of the alleged larceny 
Palmer was living i n  Charlotte, and confined to his house by sickness. 
That the witness, while concealed in a thicket of bushes, overheard a 
conversation between Charles Lindsay and one Lee Sims in  which they 
discussed a raid which was to be made on Abram Palmer's cotton barn. 
I n  consequence of hearing this conversation, and also receiving a 
message from Palmer, the witness called to see Palmer in  Charlotte on 
the following Monday and told him about the conversation he had heard 
between the aforesaid Lindsay and Sims. Abram Palmer then requested 
the witness to watch out for the thieves, and do whatever he might think 
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advisable to detect them, as he was too sick to protect his property. 
Palmer also told'the witness that Julia Harris, a hired servant on his 
farm, had been to see him and told him that she had gone to the house 
of the defendant Sue Adams to obtain some thread, and that Sue Adams's 
husband, William Adams (the other defendant), was not at  home, and 
that the defendant Sue Adams conducted her (Julia) into a back room 
and asked hcr (Jul ia)  if she could not make a raise. That at  first she 
thought that Sue Adams was alluding to corn, because on a former occa- 
sion Sue had proposed to her to steal some corn from Abram Palmer, 
but Susan told her that she did not want corn, but that she wanted 

cotton, add that Julia then said that she had no cotton, and then 
(777) Sue Adams said to her that Abram Palmer had cotton in his 

cotton house, "and you can get it." That Palmer also said he 
had instructed Julia to exert herself to give all the assistance in her * 
power in  catching the thieves, and also to request him (the witness) to 
come and see him about it. The witness had accordingly gone that 
(Monday) night to Abram Palmer's farm to watch for the thieves, and 
he told Julia Harris what he had come for, and told her also what Abram 
Palmer had told him, and Julia Harris then said when she left Abram 
Palmer's house that morning she saw the defendant (Sue Adams) and 
told her she could get the cotton; i t  was all right. The witness watched 
all that (Monday) night until 3 o'clock, but no one came to the cotton 
house. The witness had gone back to watch the cotton house on Tuesday 
night, and Julia Harris told him that after he (witneis) had left on 
Monday night the defendant William Adams came to get some cotton, 
but that she would not let him have it, because he (witness) had gone 
away. The witness testified that hc again returned and watched until 
it was very late on Wednesday night and no one came, and he then filled 
up a couple of sacks with cotton, and leaving one of those sacks of cotton 
in the cotton house, he gave the other sack to Julia Harris, and told her 
to go to the defendant William Adams's house and to give i t  to him and 
to tell him that he could get some more cotton. The defendant's house 
is situated about three hundred yards from Palmer's cotton house. Wit- 
ness saw Julia Harris take the sack of cotton as he had told her to do to 
the defendant's house, and in a little while Julia Harris and the defendant 
William Adams came to the house and Julia stepped outside and the de- 
fendant William Adams entered the .cotton house and then came out of i t  
with the sack of cotton, weighing about seventy pounds, and went home 
with i t  on his shoulder. Witness was secreted near the cotton house, 

looked a t  his watch immediately after defendant left with the 
(778) sack of cotton, and it was 3 o'clock Thursday morning. On 

Thursday night the witness filled another sack of cotton and told 
Julia Harris to take i t  to a certain place about fifty yards from the 
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cotton house where he could see it, and to go and tell the defendant, Sue 
Adams, that it was there. 1Ie saw Julia carry the sack to the place, and 
in  a little while the defendant Sue Adams came and picked it up and 
carried it home. This was done five minutes before 7 o'clock, and i t  was 
after dark. The witness heard Julia Harris testify in this case a t  the 
magistrate's trial. She swore that witness had promised her five dollars 
for assisting him in  catching up with the defendant William Adams, 
which witness denied. She also swore that Abram Palmer authorized 
her to sell the cotton. 

Jul ia  Harris (a  State's witness) testified that she lived on Abram 
Palmer's place and worked for him. That  on Monday evening she went 
to the defendant Sue Adams's house to get some thread. Her  husband, 
the defendant William Adams, was not at  home, and SUR Adams carried 
her into a back room and asked witness if she could not make a raise. 
The witness thought at  first that defendant Sue Adams alluded to corn, 
because defendant had proposed to her to steal corn from Abram Palmer 
last summer, and replied to her that she had no corn. Sue Adams then 
said that i t  was not corn but cotton that she wanted. Witness then told 
her that she had no cotton. Then Sue Adams said to witness that Abram 
Palmer had cotton in his cotton house, and that she (witness) could get 
it. The witness did not make any agreement with her. Abram Palmer 
was sick at his house in Charlotte. Witness went to his house and told 
Palmer what defendant Sue Adams had said, and that she wanted wit- 
ness to' steal his cotton. Palmer told her to tell Mr. Wilson to come and 
see him, that he wanted him to watch the cotton house and try and 
catch the thieves. Witness then went to the defendant Sue Adams 
and told her they could get the cotton. The witness Wilson came (779) 
to the cotton house Monday night, and she told him what she had 
said to Sue Adams, and he watched till 3 o'clock and then went away. 
After Wilson had left the cotton house where he had been watching, the 
defendant William Adams came and wanted to get some cotton, but she 
would not let him have it, because Mr. Wilson had left. Mr. Wilson 
came back on Tuesday night and witness told him that the defendant 
William Adams had come for cotton after he (Wilson) had left on 
Monday night. Wilson watched the cotton house on Tuesday night, but 
no one came. Wilson came to watch the cotton house on Wednesday 
night, and watched till a late hour, and then he filled u p  two sacks with 
cotton. H e  left one of these sacks in  the cotton house and gave her 
(Jul ia)  the other sack and told her to take i t  to the house of William 
Adams and tell him (William Adams) that he could get more cotton. 
That she then took the sack of cotton to the house of the defendant 
William -4dams and delivered it to him and told him that he could get 
more cotton. H e  said he could not pay for i t  until he weighed it and 
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sold it; that he wanted to make out a bale. That the defendant William 
Adams then went back with her to the cotton house, and that she re- 
mained on the outside while the defendant William Adams entered the 
cotton house and took the sack of cotton which the witness Wilson had 
left there, and carried i t  off to his house. Thc defendant Adams promised 
to pay her one dollar for the cotton. I t  was between 5 and 6 o'clock 
Thursday morning when she carried the sack to defendant Adams's house, 
and they returned together to the cotton house. That the witness Wilson 
came back Thursday night and filled up a sack of cotton and told her 
where to put  it, in  a place where hc could see it, and then to go and tell 
Susan Adams (defendant) that she could get it, and accordingly she did 
carry the sack of cotton to the designated place, about fifty yards distant 

from the cotton house on Palmer's land, and then she went to the 
(780) house of defendant Susan Adams and told her where she could 

find the sack of cotton, and then the defendant Sue Adams went 
to the place and took the sack of cotton and carried i t  to her home. This 
witness admitted on the cross-examination that she did swear on the 
magistrate's tr ial  that the State's witness, Wilson, had promised to pay 
her five dollars to help catch up with the thieves, but that the statement 
was not true; that she had never been in court before that time, and there 
was a large number of people present, and that she was much frightened, 
and did not know what she was saying. That the truth was that the 
witness Wilson did not promise to pay her five dollars, and also that she 
did not swear before the magistrate that Abram Palmer had given her 
authority to sell the cotton, and that Palmer had never given her per- 
mission to sell the cotton. 

Abram Palmcr testified that he owned a farm situated about one and 
one-half miles from Charlotte, and a t  the time of the alleged larceny he 
was sick and was living in Charlottc, and that the witness Julia Harris 
worked for him on his farm. That on the evening of the Monday spoken 
of, she (Jul ia)  came to his house in Charlotte and told him she had been 
to see the defendant Susan Adams that day to get some thread, and that 
Susan Adams had taken her into a back room and asked her if she could 
not make a raise, and that she (Julia),  thinking that Susan Adams 
meant corn, for the reason that Susan had proposed to her last summer 
to steal some corn from him (Palmer), replied to Susan that she (Julia) 
had no corn. That Sue Adams then said that she did not want corn, 
but that she wanted cotton; and that she (Jul ia)  answered that she had 
no cotton. Then Sue Adams said to witness: "Abram Palmer has cotton 
in  his cotton house, and you can get it." She told him that Susan Adams 

wanted her (Julia) to steal his cotton. That she had made no 
(781) agreement with Susan Adams up to that time about it. The wit- 

ness told the witness Julia Harris to tell the witness T. J. Wilson 
542 



N. C.] SEPTEMBER TERM, 1894 

to come to see him, that he wanted him to watch the cotton house and 
do whatever he might think was necessary to catch the thieves, and that 
she must assist him. That soon after she had left, the State's witness 
T. J. Wilson came to his house to sec him. Charles Lindsay was with 
him. That Wilson told him about a conversation between one Sims 
and Lindsay, which he  overheard, about a raid to be made on his cotton 
house. H e  then told Wilson what Julia Harris had just told him, and 
requested Wilson to watch his cotton house, and to do everything he 
might think best and was i n  his power to do in  order to catch the thieves. 
That he was sick and unable to protect his property. 

The counsel for the defendant now asked the court to require the State 
to elect which one of the alleged larcenies they would rely upon to 
convict, the one by William Adams on Wednesday night, or the one by 
Susan Adams on Thursday night; and, after some discussion by counsel, 
and the court intimating that the State should elect, the prosecution 
announced that they would rely upon the taking by William Adams on 
Thursday morning. 

The counsel for defendant now demurred to the evidence as being 
insufficient to convict, and asked the court to instruct the jury that 
there was no evidence of a conspiracy, and that the.evidence was not 
sufficient to convict either of the defrndants. 

The court refused to 'give the instructions asked for, and the defend- 
ants' counsel excepted. The defendants were convicted, and appealed. 

Attorney-General for the Xtate. 
Clarkson & Dub and Maxzuell & Keerans for defendants. 

CLARK, J. The court correctly told the jury that "if there was the 
guilty intent previously formed by the defendant to steal certain 
property, and he carried out such design previously formed, he is (782) 
guilty, notwithstanding the owper of the property was advised 
of the intended larceny, appointed agents to watch him and could have 
prevented the theft, but did not do so, and allowed him to commit the 
theft, with a view of having him subsequently punished." I t  was error, 
however, further to tell them that if thcre was the previous intent to 
steal, the defendant would be guilty, notwithstanding the owner's agent 
had told a servant to go to the defendant's house and persuade him to 
come and steal the sack. Dodd v. Hamilton, 4 N.  C., 471 ; X. u. Jerna- 
gnn, 4 N. C., 483. I t  was also error to refuse the fifth prayer for 
instruction, "That larceny cannot be committed when the owner, through 
his agent, consents to the taking and asportation, though such consent 
was given for the purpose of apprehending the felon," and likewise the 
sixth prayer, "That larceny cannot be committed unless the thing bc 
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taken against the will of the owner." The object of the law is to prevent 
larceny by punishing it, not to procure the commission of a larceny that 
the defendant may be punished. The evidence for the State was that 
the owner's agent (Wilson), having information of an intended theft of 
cotton by the defendants, watched the cottod house Monday and Tuesday 
nights without any one coming. That he returned Wednesday night and 
watched till very late, and, no one coming, he filled up a couple of sacks 
with cotton, and leaving one of the sacks in the cotton house, he gave the 
other sack to one Julia Harris, and told her to go to the defendant's 
house, three hundred yards distant, and give it to him and tell him that 
11e could get some more cotton. Julia did as directed, and in  a little 
while she returned with the defendant, who entered the cotton house, 
took the other sack of cotton upon his shoulder and carried it home. 
The court should have sustained the demurrer to the evidence. I t  is not 

necessary to consider the evidence as to the wife, for the election 
(783) of this transaction discards the consideration of the evidence 

as to the taking by her Thursday night. I t  is also unnecessary 
to consider the other points raised. We may note, however, that if, as 
i t  would seem from the case, thc judge, notwithstanding the prayer at 
the close of the evidence to put his charge in writing, "also fully ex- 
plained and instructed the jury as to the application of the propositions 
of law laid down in his written charge and instructions given as to the 
different phases of the evidence in  the case, and pointed out to the jury 
the grounds upon which the defendants rested their defense, and ex- 
plained such phases of the case arising from the evidence introduced 
by the State and the defendants," there was manifest error. When there 
is a prayer to put the charge in  writing (The Code, see. 414), all the 
instructions as to the law must be reduced to writing (though not the 
recapitulation of the evidence). D u p ~ e e  v. Insurance CO., 92 N.  C., 
417; Lowe v. Elliolt, 107 N. C., 718. I f  this were not so, section 414 
would be nugatory. We can only incidintally refer to the point and not 
declare error in that regard, as there is no exception for a refusal or 

I failure to put the charge in writing. Taylor v. Plummer, 105 N. C., ~ 54; Lowe v. Elliott, supra. 
The exception "for refusal of prayers for instructions" does not ern- 

brace a refusal or failure to grant a prayer to put the charge in writing. 
1 I f  the proper exception on that ground had been made, the case should, 

and doubtless would, have contained the written charge, and, if any oral 
charge had been given, i t  should have been set forth that this Court 
might see that i t  was mere repetition of the written charge. I t  is only 
out of deference to the authority of Cur~2.e v. Clark, 90 N. C., 355, that 
the Court will permit even that, and will not extend the exception. I t  
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may be noted that the headnote in  X. v. Young,  111 N. C., 715, goes 
beyond the opinion of the Court. 

When the demurrer to evidence is overruled, the defendant should not 
introduce evidence. Starkic on Ev., 797-8; 2 Tidd Pr., 865-6; 
Whar. Cr. P1. and Pr .  (9 Ed.), sccs. 407, 706; Hutchins v. Com- (784) 
missione~s,  82 Pa. St., 472. 

I f  the defendant has evidence which he intends to introduce, he should 
take advantage of the failure of plaintiff to make out a case by a prayer 
to instruct the jury after all the evidence is in. 

I n  failing to sustain the demurrer to the evidence, and also for refus- 
ing to instruct the jury that there was no evidence to go to them, there 
was error. But this does not necessarily dispose of the case. N o n  
consht  that the State may not, in some cases, produce more evidence on 
the next trial. X. v. Iihodes, 112 N. C., 857. 

Error. 

Cited: S. v. Groves, 119 N .  C., 824; 8. v. Hagan, 131 N.  C., 803; 
Prevatt v. Harrelson, 132 N.  C., 253; HoZZimgsworth v. Xkelding, 142 
N .  C., 255; 8. v. Gaffney, 157 N .  C., 626. 

STATE v. D. D. SUTTLE. 

Indictment for Destroyifig Zilldam-Reserva.tion in D e e C R i g h t  to 
Raise Milldam-Easement-Advsrse Possession-Nuisance. 

1. Where, in a deed conveying land, the grantor reserves the right to raise 
and rebuild a milldam on a stream below the land so granted, the reserva- 
tion is of the right to raise as well as to rebuild the dam. 

2. Where a grantor of land rescrves an easement therein, and subsequent con- 
veyances do not mention such reservation, the easement is not affected by 
such omission. 

3. Where a grantor of land reserves the right to back water upon it from his 
milldam, the mere cultivation of the soil by the grantee is not an act of 
possession adverse to the owner of the easement. 

4. The right to an easement may be acquired or lost by an adverse user, but 
in either case the user must bc of such a nature as to expose the claimant 
under it to an action at any time for twenty years. 

5. The mere erection of the frame of a dam which, when completed by further 
work thereon, will pond water back and create a nuisance, does not of 
itself constitute a nuisance before injury ensues. 
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THIS was an indictment under scction 1087 of The Code, charging 
the defendant with cutting away and destroying a certain mill- 

(785) dam, the property of John Hildebrand, tried in the Criminal 
Court of BUNCOMBE, before Jones, J.  

The defendant pleaded not guilty. The counsel contended, among 
other things, that if he did destroy so much of the dam as would bring i t  
down to the height of the original dam before Hildebrand rebuilt and 
raised it, he did i t  in the exercise of his right to abate the public nuisance. 
The prosecutor conveyed a tract of land to three persons in  1886 by deed 
containing the following clause : "Eeserving and excepting to the parties 
of the first part, their heirs and assigns, the perpetual right and privilege 
of backing water from their milldam on the land herein conveyed, and 
of raising and rebuilding the dam, in case i t  washed away, at  their 
pleasure, and all without cost, charge or expense to said parties of the 
first part, their heirs and assigns, on account of land damaged thereby 
or on any account ; the parties of the second part, their heirs and assigns, 
being allowed to take all the ice that may be i n  the pond, and the right 
also of hauling out the mud that may accumulate in said pond." 

On 18 June, 1891, the said J. R., M. 5. and R. H. Zachary conveyed 
the said seventy-three acres of land to D. Augusta Bean, and said Bean, 
on 8 June, 1892, conveyed the said land to the defendant D. D. Suttle. 
Neither of the two last-mexltioned deeds contained the provision above 
quoted from the deed of Hildebrand and wife to the Zacharys. 

There was evidence on behalf of the defendant tending to show that 
the Hildebrands, in raising and rebuilding the said milldam, raised i t  to 
a height greater, by from four to six feet, than i t  was a t  the time of the 
conveyance by Hildebrand and wife to the Zacharys, or had been at any 
time between said conveyance and said raising and rebuilding. There 
was also evidence tending to show that the defendant did not cut the 
dam away so as to make i t  lower than it was when said Hildebrand and 

wife conveyed the land on which the dam was situated to said 
(786) Zacharys, but the dam was left by the defendant higher by one 

foot than i t  was when said last-mentioned conveyance was made, 
or had been at  any time between the execution of said last-mentioned 
conveyance and the time of raising and rebuilding said dam. There 
was also evidence tending to show that said Hildebrand had neglected 
said milldam-had permitted the dam to fill to a depth of five or six 
feet with mud, and the woodwork to go to decay and ruin. There was 
evidence to show that the wheel to be turned by the water from said 
dam was an  overshot wheel, about twenty-three feet in  diameter; was 
situated ---- yards below said dam; had not been changed from the 
place where i t  was originally fixed about twelve years ago, but had sunk 
.or settled down about one foot. I t  was also in  evidence that  after the 
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defendant had cut away the portion of the top of the woodwork of the 
dam, the water stood in the dam four feet above the top of the wheel. 

His  Honor charged the jury, among other things, as follows: 
"That the reservation i n  the deed gave to Hildebrand the following 

rights: I f  the dam washed away he had the right to rebuild it, and i n  
doing so he had the right to build it to a height sufficient and necessary 
to enable him to use the water of the pond for the purpose of running 
his mill and machinery; and if in so building he did build it or raise i t  
higher than i t  was at  the date of the deed containing the reservation, 
and such increased height was necessary for the purpose just mentioned, 
h e  had a right to do so ; and if the water backed on the land further than 
i t  was a t  the date of said deed, this gave the defendant no right to destroy 
the dam, or even to cut i t  down to the original height. The reservation 
did not give Hildebrand the right to raise the dam, unless i t  was neces- - - 
sary for the purposes already mentioned, and if he raised the dam to a 
greater height than i t  was at the date of the deed unnecessarily, and in  
consequence thereof the land of Suttle was damaged, then Suttle had 
the right to cut the dam down to the original height, but no lower, 
and you could not convict him. The question is not whether, at (787) 
the time the defendant cut the dam, the water was higher than 
i t  was four years ago, but whether i t  was higher than it was a t  the date 
.of the deed from Hildebrand to Suttle, to wit. 16 September, 1886. H e  
had a right to rebuild i t  to such a height as was necessary for the pur- 
pose of running that mill. I f  it was necessary for him to raise it higher 
than i t  was a t  the date of that deed, he had that right, and if in  conse- 
quence the water backed on Suttle7s land, there is a provision i n  this 
reservation that he should.do this without damage or loss to himself, 
and Suttle had no right to go there and cut it down. On the other hand, 
this right in Hildebrand was one of necessity, and he had no right to 
raise the dam unnecessarily, or to raise it to any height he might please, 
but  only in  the way and for the purposes that I have described to you. 
I f  he went there and raised i t  in  order to injul'e Suttle, or to annoy him, 
and to pond his land, then Suttle would have the right to go there and 
'cut i t  down. 

"Now there is another thing you must remember, and that is that you 
must fix the date in  your mind. A good many of the witnesses said they 
were familiar with the heights of that water four and six years ago, and 
that after Hildebrand rebuilt the dam it was higher than it was then. 
The date that you must keep in your mind is the date of the deed in 
1886, and the question before you is not whether i t  was higher than i t  
was in 1889 or 1890, but whether i t  was higher than i t  was in  1886. The 
question is not whether, when the defendant cut the dam, it was higher 
than it was three or four years ago, but whether i t  was higher at that 
time than it was i n  1886." 545 
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There were various exceptions to the charge by the defendant. There 
was a verdict of guilty, and from the judgment thereon the defendant 
appealed. 

(788) Att~rn~ey-Genwal  and Locke Craig for the State. 
N o  counsel contra. 

A ~ E R Y ,  J. The right was reserved in the original deed in clear and 
unmistakable terms to raise as well as to rebuild the dam. Those who 
took title to the land subject to the servitude had no just ground to com- 
plain of the exercise of this right, and were in no better condition before 
the court when indicted under section 1087 of The Code than any other 
person who ventures to take the law i n  his own hands and seeks redress 
for an imaginary injury by destroying another's milldam. When the 
prosecutor reseryed the right of raising as well as rebuilding the dam, 
we cannot agree that both words were used to mean the same thing, 
because, giving to the language its ordinary import, the parties obviously 
had in  view the possibility that the grantor, his heirs or assigns, might 
deem it best for their own interests to do just what i t  appears was done 
by them, in  case the old dam should be swept away. 

I t  seems to us that.the defendant has no ground to object to the con- 
struction placed upon this clause by the colx&, nor of the instruction as 
to the application of the facts to it. I t  was suggested that the defend- 
ant, who holds through the mcsne conveyances from the grantees under 
the deed from Hildebrand, in neither of which is any mention made of 
the reservation by Hildebrand, may hold discharged of the servitude. 
But Hildebrand, having reserved the easement, the'right to i t  could not 
be divested out of him except by a conveyance or by adverse possession 
for the necessary period. The mere cultivation of the soil being no 
interference with the enjoyment or right to use the easement, does not 
expose the occupant to an action of trespass by the dominant owner, and 
therefore does not constitute a possession adverse to him. Osborne v. 
Johnston, 6 5  N. C., 2 2 ;  Boomer V. Gibbs, 114 N.  C., 76; i7amilton 21. 

Icard, ih., 532. The right to an easement may be acquired by pre- 
(789) scription or lost by an adverse user, but in  either case the user 

must be of such a nature as to expose the claimant under i t  to 
an action at any time for twenty years. E m r y  v. R. R., 102 N. C., 209. 

The owner of the agricultural interests may become a trespasser as to 
the reserved mineral interest, bu t  only by engaging in mining for the 
mineral or minerals reserved (Ashmore v. Taylor, 12 Atl., 74), and so 
he can, by direct interference, indicating an unequivocal claim to the 
easement as distinguished from the right to cultivate, subject himself to 
liability to .the dominant owner of the easement to build or raise a dam. 
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The defendant had no reasonable ground to object to the instruction 
that his right was not infringed wless the water was actually ponded 
back further than Hildebrand was authorized to throw it back. The 
mere erection of the frame of a dam, which by further work in  putting 
on grooving planks or boards would so pond the water back and create 
a nuisance, does not constitute a nuisance before any injury ensues. 

We deem i t  unnecessary to mention in detail the several assignments 
of error. What we have said meets the reason of all the exceptions. 

No  error. 

Cited: Xhaffer v. Gayrzor, 117 N. C., 21; Everett v .  iVezoton, 118 
N. C., 923. 

STATE v. ELLA NORWOOD. 

Murder-Deadly Weapon-Putting Pins in Child's Mouth, Causing 
Death-Presumption. of Malice. 

1. The question whether an instrument with which a personal injury has 
been inflicted is a deadly weapon often depends more upon the manner of 
its use than upon the intrinsic character of the instrument itself. 

2. The pushing of a pin down an infant's throat, whereby death ensues, is 
killing with a deadly weapon, and if done deliberately and with the pur- 
pose of killing, is murder in the drst degree. 

3. Matters of extenuation and excuse, or discharge by reason of insanity, must 
be shown by him who sets it up, and where no testimony is offered by 
one on trial for murder to show insanity, the presumption of sanity is 
unrebutted. 

INDI~TMENT for murder, tried before Xhuford, J., and a jury, (790) 
at  March Term, 1894, of DURHAM. 

It appeared i n  evidence that the defendant pushed two pins down the 
throat of her infant bastard child, and thus caused its death. One of 
the pins was a black pin, worn by defendant in her hair, the other worn 
in  her dress. 

The mother of the defendant testified that after the autopsy the 
physicians gave her the two pins taken from the body of the child, which 
she recognized as pins worn by the defendant. "Next morning," the 
witness said, "I asked Ella about the pin she wore in her hair. She 
began feeling about the bed for it,-as if it had been lost in the bed. I 
said to her, 'What did you murder that baby for?' She said, 'Do you 
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know who did i t? '  I told her 'Yes.' She then asked if anybody else 
knew it. I asked her what made her do it. She said: 'I had been 
thinking how I could get rid of the boy. Then he began to cry, and I 

i stuck one of the pins down his throat, and he strangled so that I sent 
Mattie after Miss Bell.' " Witness further said that Ella told her that 
she wanted to get the boy out of the way because i t  would be such a 
bother to her in the spring, when she wanted to run around and have 
some fun. 

I 

Dr. J. M. Manning, who, with Dr. Cheatham, made an autopsy, testi- 
I 

fied: "We found in the stomach of the child this dress-pin, and in one 
lung, which was very much congested, we found the black pin. I n  my 
opinion, this black pin caused the death of the child. The baby was 
either crying or laughing when the pin was swallowed and i t  was thus 

caused to go into the lungs. The windpipe was very much con- 
(791 ) gested." 

His  Honor, after fully defining the crime of murder in  the first 
and second degrees, among other things, charged the jury as follows: 

"The generally accepted meaning of the word premeditated is a prior 
determination to do the act i n  question; but it is not essential that this 
intention should exist for any considerable period of time before i t  is 
carried out. I f  the determination is formed deliberately, and upon due 
reflection, it makes no difference how soon afterwards the fatal resolve 
is carried into execution. I f  the defendant in this indictment, while 
lying on her bed with her baby by her side, conceived the thought of 
getting rid of her child, and concluded to destroy or kill it by putting the 
pins, which have been shown in evidence, in its throat for the purpose of 
strangling or killing it, and immediately thereafter carried out this 
resolve by sticking the pins down its ihroat, and thereby strangling and 
killing the child, the defendant would be guilty of murder in the first 

1 degree-malice would be presumed, and the determination and premedi- 
I tation contemplated by the statute would be shown, if the jury find the 

facts so to be." 
To this charge the defendant excepted. 
His  Honor also instructed the jury as trv the burden of proof, stating 

I 
to the jury that the burden was on the State to prove, beyond a reason- 
able doubt, the intentional killing of the child by the defendant, and told 
the jury that if they had any reasonable doubt that the defendant inten- 
tionally put the pins in the child's mouth or throat with the view of 
killing it, or had any reasonable doubt that the pins caused the death of 

I the child, then they should acquit. 
The court did not submit to the jury any view of murder in  the second 

degree, or manslaughter, though requested so to do by counsel for the 
defendant, and for this omission counseI for defendant excepted. 
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STATE U .  .NORWOOD. 

There was a verdict of guilty, and from the judgment thereon 
the defendant appealed, assigning error i n  the charge, and error (792) 
in  refusing various instructions asked for. 

Attorney-General for the State. 
C. F. Turner and F. A. Green for the prisoner. 

AVERY, J. I f  the prisoner did not put the pins i n  the child's mouth, ' 

or if, though she placed them there, they were not the instrumental cause 
of its death, she was not guiltmy, and so the court told the jury. I f  the 
jury found, as they must have done under the instructions of the court, " " 

that she brought about its death, it was a killing with a deadly weapon. 
The question whether an instrument, with which a personal injury has 
been inflicted, is a deadly weapon, depends not infrequently more upon 
the manner of its use than upon the intrinsic character of the instru- 
ment itself. X. v. Hundley, 91 N. C., 617. We may expect death to 
ensue from pushing such a pin down the throat of an infant, just as we 
may look for death or serious bodily harm as a consequence of firing a 
pistol into a crowd of human beings, o r  a t  a particular person. The in- 
tentional killing with a deadly weapon, when proved or admitted, raises 
a presumption of malice, and such evidence would, before the enactment 
of the recent statute establishing and defining the two grades of that 
crime, have amounted to prima facie proof of murder. But  now, though 
the fact of such killing still gives rise to the presumption of malice, and 
is prima facie evidence of murder in the second degree, i t  does not show 
that the act was done deliberately or after premeditation. S. v. Fuller, 
114 N.  C., 885; 2 Bishop Cr. Law, sec. 703; S. a. Dunn, 38 Pa.  St., 9 ;  
People u. Cox, 76 Gal., 285. I n  order to conviction of murder i n  the 
first degree, as the judge below properly instructed the jury, i t  was 
necessary that the State should show that the prisoner deliberately 
determined to take the child's life by putting the pin or pine into (793) 
its mouth, and thereupon, it being immaterial how soon after 
resolving to do so, carried her purpose into execution and thereby caused 
its death. As to the yuar~tum of proof necessary to conviction of murder 
in  the first degree, the court adopted the language of the prayer sub- 
mitted for the prisoner, and, of course, left no ground for objection. 

We cannot conceive how the jury was misled by the failure of the 
court to state,, i n  terms, that the pins used in the manner described by 
the witnesses would be deadly weapons, or by the general instruction that 
the unlawful killing, if done, would, in this case, have raised a presump- 
tion of malice, since the jury were explicitly made to understand that 
the prisoner was not guilty of any offense, urlless the death of the infant 
was caused by her pushing the pins into its mouth. So i t  was impossible 
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under the instructions given and upon the evidence to find that there 
was an unlawful killing, unless it was effected by such use by her of the 
pin or pins. 

"By our decisions," said the Court in  S. v. Valzlz, 82 N. C., 631, ('mat- 
ters of extenuation and excuse, or discharge by reason of insanity, must 
be shown by him who sets i t  up." The prisoner offered no testimony 
tending to show insanity, and the presumption in  favor of sanity was 
therefore unrebutted. 

We concur with the judge belpw in the view that there was no aspect 
of the evidence in which the offense of killing, if done by the prisoner in  
the manner described by the witnesses (and so it must have been done if 
a t  all), could be mitigated to manslaughter. I t  is possible that in  such a 
case there might have been testimony tending to show that the killing was 
done by putting pins into the mouth of an infant carelessly, not purposely, 
and if any such evidence had been offered i t  would have been proper to 
have submitted to the jury, with suitable instructions, the question 
whether the mitigating circumstances relied on were proved. 

After considering the carefully prepared arguments of counsel 
(794) upon the assignments of error, we feel constrained to hold that 

there is 
No  error. 

Cited: S. v. McCormac, 116 N.  C., 1034; S. v. Covilzgtorz, 117 N. C., 
862; S. v. Thomas, 118 N.  C., 1118; 8. v. Dowdelz, ib., 1153; 8. v. 
Rhyne, 124 N.  C., 854, 8'57; S. v. Truesdale, 125 N.  C., 698; 8. v. Bmith, 
ib., 621; S. v. Archbell, 139 N.  C., 539; S. v. Hunt, 134 N.  C., 688; 
S. 0. Lipscomb, ib., 693; S. v. Bishop, 131 N.  C., 761; S. v. Matthews, 
142 N. C., 624; S. v. Halzcock, 151 N. C., 701; S. ?;. Spivey, ib., 686; 
S. v. Stackhouse, 152 N.  C., 808; B. v. Beal, 170 N. C., 767. 

STATE v. SAM CALDWELL. 

Indictment for Murder-Ju.r.isdiicti0.n-Constitutiolza Law-Blow Irt- 
fiicted in Another Btate ResuZting in Death im this ,Btate--Dying 
Declaratiom-Evidence. 

1. The act of 1891, chapter 68, providing that "if a mortal wound is given or 
other violence or injury inflicted, or poison is administered, on the high 
seas or land, either within or without the limits of this State, by means 
whereof death ensues in any county thereof, said offense may be prose- 
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cuted and punished in the county where the dcath happens," is constitu- 
tional and applies to  foreigners as well as to citizens of this State who 
have inflicted mortal wounds elsewhere. 

2. Section 2 of Article 111 of the Constitution of the United States, providing 
that the trial shall be held in the State wherc the crime was committed, 
applies to United States Court proceedings only, relating only to prosecu- 
tions for offenses against the United States. 

3. Where, in a trial for murder, it appeared that the deceased, before making 
his declaration as to the circumstances under which the mortal blow was 
given, told his physician that he knew he was going to die, such dcclara- 
tion is not rendered inadmissible by the fact that the physician told him 
that he thought deceased would die, but hoped that he would not, and 
that another person told him that his physician had hopes for him. 

4. Where, in a trial of a prisoner for murder, it does not appear that any 
judicial investigation was had before a justice of the peace, a statement 
made by the prisoner before such justice is admissible as evidence against 
him. 

INDICTMENT for murder, tried before Xeares, J., a t  August Term, 
1894, of the Criminal Court of MECKLENBURG. 

The defendant was charged with the murder of one Bob Nelson, (795) 
upon the following bill of indictment, viz. : 

"The jurors for the State, upon their oath. present that Sam Caldwell, 
late of Mocklenburg County, at and in said county, on 10 May, 1894, 
with force and arms, did feloniously, wilfully, and of his malice afore- 
thought, kill and murder Bob Nelson, against the form of the statute in 
such cases made and provided, and against the peace and dignity of the 
State." 

Before the plea of not guilty was entered the defendant offered the 
following affidavit, viz. : 

"Sam Caldwell, being duly sworn, says that he is informed and be- 
lieves that the alleged homicide, for which he  stands indicted in  the 
Criminal Court, was committed, if anywhere, in the coun$ of York, 
and State of South Carolina, and not in  the county of Mecklenburg, 
and State of North Carolina, as alleged in the bill of indictment in  the 
case above named." 

Having introduced the foregoing affidavit, the defendant entered a plea 
in abatement, on the ground that the court did not have jurisdiction. 
The plea in  abatement was overruled by the court and the case was 
ordered to proceed to trial. The defendant excepted to the ruling of tho 
court in  overruling the plea in abatement. The defendant pleaded not 
guilty, and the State introduced as a witness, Dr. J. J. Rone, who testi- 
fied as follows, viz. : 

"About 15 May, 1894, I saw Bob Nelson, since deceased, two and a 
half miles below Pineville, lying in  some bushes near the railroad track. 
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His  head was badly injured by some dull instrument. There were three 
blows upon his head-one scalp wound upon the back of his head and 
one blow upon each side of the head, near the temple bone. He  was 
carried to Pineville about an hour afterwards. H e  lived ten days. The 

bone was crushed on the right and left temple, and an abscess 
(796) formed on the brain under the left temple, which was the im- 

mediate cause of his death. Either of the wounds on the sides of 
his head would have produced death. He  was unconscious when I found 
him, near a little path leading from the railroad about twenty steps from 
the railroad track. There were signs in  the path of a struggle, and the 
body had been dragged to the place where I found it." Here the State 
proposed to ask the witness what the deceased told him as to how the 
difficulty between the prisoner and deceased took place. Defendant ob- 
jected, and the witness testified as to the condition of deceased when he  
(deceased) made the statements, as follows, viz.: "On the third day 
(after the deceased was stricken) deceased was conscious and his mind 
seemed brighter. I told him that I thought he would die, but that his 
recovery was possible, but not probable. That I had heard of men's 
brains being partly knocked out and then recovering, and that I hoped 
he would get well. H e  said he thought he would die. I had two other 
conversations with him of the same purport. On the fifth day he walked 
to the door with me and said he wanted to talk to me again about the 
matter, and he went through the particulars as to how the affair had 
happened. I n  this conversation he again said that he would have to die, 
that he could not live with his head crushed in  that way. I told him I 
thought he would die, but hoped he would get well." 

The defendant objected to the admission of the declaration of the 
deceased, and a t  defendant's request E. W. Russell was put upon the 
stand and said that he saw the deceased just bcfore the doctor did, and 
told him (deceased) that the doctor had hope for him. (Russell being 
a State's witness, the defendant objected to the admission of declarations 
of deceased.) The court overruled the objection, and the defendant 
excepted. The witness Russell proceeded to testify as  follows, viz. : "The 

deceased said he was looking for prisoner; that he came across 
(797) prisoner on the railroad; that he and the prisoner walked down 

the railroad till they came to a path, and went a little ways u p  
the path, and prisoner asked him what he was doing. H e  told him he 
was squirrel hunting. Prisoner said: 'Yes, I know w6at squirrels you 
are hunting,' and then to allay the suspicions of the prisoner, he (de- 
ceased) fired off his gun, one barrel. Then we (prisoner and deceased) 
sat down and were talking, when prisoner said: 'Look yonder, what a 
fire!' and as deceased turned his head to look, the prisoner struck him 
(deceased) on the head with a rock, and he (deceased) could not remem- 
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ber anything more. The place where the assault occurred is between a 
mile and a mile and a half beyond the South Carolina line, in  South 
Carolina. Deceased said when he met prisoner he asked who he was, 
and prisoner replied: 'Sam Caldwell.' H e  (deceased) said he did not 
attempt to arrest prisoner; that he had no papers, and he wanted to fool 
him back over the line, so that some one could arrest him who had au- 
thority. That both the prisoner and deceased were citizens of Mecklen- 
burg County in  this State." 

The State rested here, tendering the other witnesses to the defendant 
for examination. Whereupon William Keener was called, and testified 
as follows, viz. : 

"I waited on deceased. H e  would ask me to do something for his 
head, saying he would die if I did not. H e  often would say that he 
would die, but I told him that he would gct well, to encourage him. H e  
(deceased) said he was hunting prisoner. That he first came suddenly 
on prisoner, who was up a tree. To show prisoner that he had no inten- 
tion of molesting him, he fired off his gun. Prisoner told him if he was : a friend of his (prisoner's) to shoot off' his gun, and then he shot i t  off. 
Prisoner called his attention to a fire, and as he looked prisoner struck 
him." 

The prisoner Sam Caldwell, was then introduced in  his own behalf, 
and testified as follows, viz. : 

"I was walking down the railroad and the deceased overtook (798) 
1 me, walking fast and holding his gun half raised. Just before 
I deceased overtook me, not knowing the man, and judging from his 

manner that he had some intentions toward me, I asked him if he was 
hunting, in  order to get a word out of him. H e  did not answer, but 
asked me my name. I answered, 'Sam Caldwell.' H e  then pulled his 
gun on me and said, 'Get before me,' and as I turned to get before 
him the gun fired; then I seized the gun, having squatted under him. 
Then the struggle commenced. After we had struggled some little time, 
I snatched the gun from his hands. H e  seized me. I threw the gun 
down and the struggle continued, his efforts seeming to be to recover the 
gun. We were partly down on our knees. Deceased got my finger in  
his mouth and P could not free myself. I picked up a rock and struck 
deccased on the back of the head. This blow had no effect on him and I 
struck him again on the left side of the head. This blow released my 
finger, but he continued to struggle, and I struck him on the right side 
of the head. This blow weakened him and I did not strike him any I 

more. I did not know the man and had no harm against him. After 
the difficulty 1 went my way." 

State resumed, and introduced E. L. Yandle and proposed to show by 
him a statement made by the prisoner before a magistrate the day after 
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the difficulty. Defendant objected. On examination by the solicitor the 
witness, in  order to qualify himself, testified as follows, viz. : "After the 
prisoner was arrested he asked to see a magistrate. We went before a 
magistrate, and he told the magistrate that he wanted to make a state- 
ment, and the magistrate told him he could do as he pleased, and warned 
him that i t  might be used against him. I do not know whether prisoner 
was sworn or not, nor do I know whether his testimony was taken down 
in  writing or not.') The defendant's objection was overruled, and he 

excepted. The witness said: "We went to the magistrate to gct a 
(799) mittimus, and prisoner insisted on making a statement. I t  was 

substantially as here, except that he said there that deceased fired 
one shot before there was any struggle and fired a second shot when the 
scuffle began." . 

The evidcnce here closed. The defendant asked the court to charge 
the jury that there was a fatal variance between the allegation and the 
proof, in  that the bill of indictment alleged a murder committed in  the 
county of Mecklenburg, 'and State of North Carolina, whereas the proof 
showed that the murder, if any, was committed i n  the county of York, 
and State of South Carolina. The court refused to give this instruction, 
and thc defendant excepted. 

Verdict of manslaughter. There was a motion for a new trial, which 
was refused and defendant appealed, assigning the following errors, viz. : 

"1. That the court erred in overruling the plea in  abatement to the 
jurisdiction. 

"2. That the court erred in admitting the dying declarations of the 
deceased. 

"3. That the court erred in admitting the statement of the prisoner 
made before the magistrate. 

"4. That the court erred in  charging that there was no evidence to 
go to the jury. 

"5. That the court erred in refusing to charge that therc was a fatal 
variance between the allegation and the proof.'' 

Motion for new trial overruled. Defendant excepted. Judgment. 
Defendant appeals. 

Attorney-General for the State. 
James A. Bell and H. N.  Pharr for defendant. 

SHEPHEED, C. J. There are several exceptions in the record, but the 
only one argued by counsel in this Court involves the validity of the 

act of 1891, ch. 68, which provides that "if a mortal wound is 
(800) given, or other violence or injury inflicted, or poison is adminis- 

tered on the high seas or land, either within or without the 
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limits of this State, by means whereof death ensues in any county thercof, 
said offense may be prosecuted and punished i n  the county where the 
death happens." This statute is the same, in tot iden verbis, as the 
acts of Massachusetts and Michigan, and is substantially similar to the 
Act of 2 George 11, and of many of the States of this Union. I n  sus- 
taining the validity of this legislation the Supreme Court of Massachu- 
setts i n  Commissioners v .  McLoon,  101 Mass. (G ray ,  J.), remarked that 
"this statute is  founded upon the gencral power of the Legislature, except 
so far  as restrained by the Constitution of the Commonwealth and of 
the United States, to declare any wilful or negligent act which causes an 
injury to persons or property within its territory to  be a crime, and to 
provide for the punishment of the offender upon being apprehended 
within i ts jurisdiction. Whenever any act, which if committed wholly 
within one jurisdiction would be criminal, is committed partly in and 
partly out of that  jurisdiction, the question is whether so much of the 
act as operates in  the county or State in  which the offender is indicted 
and tried has been declared to be punishable by the law of that juris- 
diction." Kerr  Homicide, 225; S. v. Hall, 114 N. C., 909. The statutes 
referred to, and those providing that the offender may be indicted in  the 
State where the assault is committed, although the death occurs in  
another State (The Code, see. 1197), were evidently intended, among 
other reasons, to solve the much-debated question whether a t  common 
law the offender could be tried a t  all, that is, i n  either jurisdiction, the 
doubt suggested being that the offense was complete in  neither. This 
uncertainty led to the enactment of 2 and 3 Edward TI, which provided 
that the offender might be tried in the county of thc death, although the 
blow was inflicted in another. county. This statute, either as a part of 
the common Jaw or by reenactment, is in  force in  many of the 
States of the Union. The validity of such legislation does not (801) 
seem to have been questioned, but where the principle has been ex- 
tended to cases in  which the blow is in another State  or county, it has been 
very vigorously assailed. I t  is insisted that the crime was complete where 
t)e blow was inflicted and that such legislation is therefore contrary 
to Article 111, section 2, of the Constitution of the United States, which 
provides that the trial "shall be held in the State where the said crime 
shall have been committed." I n  Tyler v. PeopTe, 8 Mich., 319, the Court 
in  sustaining the statute used the following language: "The shooting 
itself, and the wound which was its immediate consequence, did not con- 
stitute the offense of which the prisoner is convicted. Had  death not 
ensued, he would have been guilty of an assault and battery, not murder; 
and would have been criminally accountable to the laws of Canada only. 
But the consequences of the shooting were not confined to Canada. They 
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followed Jones 'into Michigan, where they continued to operate until the 
crime was consummated in  his death." 

"his reasoning is quoted with entire approval in  Commissioners v. 
McLoon, supra, and the Court, i n  speaking of the dissenting opinion in  
the foregoing case, said that it "proceeds upon the ground that no part 
of the criminal, act of the defendant was done a t  the place of the 
death, a position which seems to us to be untenable, for the reasons 
already stated, and the ingenious arguments and illustrations adduced 
in  support of which will not stand a critical examination." Mr. Bishop 
( 1  Criminal Law, 112, 161) takes the oppositc view, that death is but a 
consequence of the unlawful blow, and that the offender has committed 
no breach of the law in  the jurisdiction where the death occurred. 

We deem it unnecessary to enter into an elaborate discussion of this 
question, as i t  is exhaustively treated by Justice Gray in McLoon's case, 

supra, and by Justice Brandon, in the recent decision in Ex parte 
(802) ~ h T e e C y ,  36 W. Va., 84. I n  both of these cases, as in  Tyler's 

case, supra, the validity of this legislation is sustained. 
I n  ZIunter v. State, 40 N. J., 495, Chief Justice Beasley says that 

the  contrary view indicated by the Justice in  delivering the opinion in 
8. v. Cartw, 27 N. J., 499 (cited by counsel), was "entirely extraju- 
dicial," and he commends the courts sustaining statutes of this character 
as entitled to the highest respect. see  also the authorities cited in S. v. 
Ball ,  supra. 

I n  the United iS'tates v. Gzciteau, 47 Am. Rep., 261, Mr. Justice Brad- 
ley said: "There is no doubt that the Legislature might have enacted, in  
so many words, that if either the mortal stroke should be given or the 
consequent death should happen within the territory, i t  should be deemed 
a murder committed here." The cases from Michigan and Massachu- 
setts are directly in  point against the position that th'e offense was 
wholly committed i n  the State where the blow was stricken. There are 
other cases which lead to a similar conclusion, though the precise ques- 
tion was not distinctly presented. 

This view would, of course, take the case out of the supposed constitu- 
tional limitation, but i t  must be borne in mind that the provision of the 
Constitution referred to is not a limitation upon the power of the State. 
Even Mr. Bishop concedes that i t  is not a question of constitutional law. 
I n  .IVcNeely's case, supra, while the learned Justice seemed to be of the 
opinion that the place of the blow was the place of the crime, he never- 
theless came to the conclusion that there was no constitutional restriction 
upon the State to enact the law in  question. H e  remarks: "Mr. Bishop, 
the great author, while resistinq such statutes with reasoning which 
seems to me to be very strong and satisfactory, yet says that the question 
is  not one of constitutional law, but one of international law, and prop- 
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erly admits that if a Legislature command a court to violate 
international law i t  is bound to do so. See Endlich hterpreta-  (803) 
tion of Statutes, 175. If, then, he be right i n  the question not 
being one of constitutional law, this Court could not, on his theory, 
refuse to execute this law. . . . I n  none but a case of very plain 
infraction of the Constitution, where there is no escape, will or ought a 
court to declare a statute unconstitutional. To doubt is only to affirm 
the validity of the law." After stating that there are no cases directly 
declaring such statutes unconstitutional, and instancing the cases of 
McLoon and Tyler, in which they were distinctly upheld, and other cases 
which concede their validity, the Court continues : "As to the contention 
that the statute before us violates Article 11, section 3, of the United 
States Constitution, we need only say that it applies to the United States 
Court proceedings relating only to proceedings for offenses against the 
United States. So does Amendment 6 ;  Pox v. Ohio, 46 U. S., 410; 
Cook: v. United fltates, 138 U. S., 157; Baron v. Baltimo~e, 32 U. S., 
243; #pies v. Iblkois, 123 U. S., 131." 

We &re not inadvertent to the possible inconveniences attending the 
administration of this law, in cases where the blow is inflicted in  distant 
places, but, as was said i n  Tyler's case, "the expediency or policy of the 
statute has nothing to do with its constitutionality." I t  is argued that 
the statute should be construed in reference to international law, and 
that i t  should be confined to citizens of this State who have inflicted 
mortal wounds elsewhere. I t  i s  sufficient to say that we have no author- 
i ty to so restrict the plain and broad language of the law, and such was 
the ruling in the cases of McLoon and Tyler, supra. 

After a careful consideration of the able brief of counsel, we must 
conclude that these authorities are sufficient to warrant us in  sustaining 
the statute under consideration. I t  may be observed that 8. v. ~ u t s h a l i ,  
110 N. C., 538 (cited on the argument), expressly refrains from passing 
upon this question, and implicdly recognizes the validity of such 
legislation in cases of homicide. I n  that case it was clear that the (804) 
crime of bigamy was fully completed in South Carolina. 

The other exceptions growing out of the provisions of the statute, such 
as variance and the like, must, under the view we have taken, be over- 
ruled. What the indictment should charge as to the place, etc., is satis- 
factorily *discussed in McLoods case and sustains the ruling of his 
Honor. The other exceptions were not pressed on the argumenf but 
should be noticed. We can see no error in admitting the dying declara- 
tions of the deceased, as testified to by Dr. Rone. . Under the circum- 
stances stated by this witness, and especially the conversation at the 
time of the declaration (in which deceased said he would have to die, 
that he could not live with his h a d  crushed in  that way, the witness 
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telling h im that  he thought he would die, but hoped he would get well), 
we think the court was warranted in  admitting the testimony. The fact 
that  another witness had told the deceased, just before the doctor saw 
him, tha t  the doctor had hopes of him, cannot alter the result. This  was 
subsequently corrected by the doctor himself. 

Neither is  there any merit i n  the objection to the statement of the 
prisoner before the justice of the peace. I t  does not appear that  there 
was any judicial investigation before him. 

T h e  plea in  abatement was also properly overruled. S. v. Merritt, 
83 N. C., 677. 

After  a careful examination of all the exce~t ions  in the record, we 
see no reason for disturbing the judgment of the  court below. 

N o  error. 

Cited: S. v. Patterson, 134 N.  C., 617, 618; S. v. Alexander, 179 
N. C., 764. 

(805) 
STATE v. BIRD SCRUGGS ET AL. 

Indictment for Murder-Practice in Criminal Cases-Withdrawing 
Jurors-Mistrial-Jury. 

1. No appeal lies in a criminal action until after the rendition of final judg- 
ment. 

2. In the trial of a capital felony the judge may, for sufficient cause. discharge 
the jury and hold the prisoner for a new .trial. 

3. A less number than twelve men is not a lawful jury for the trial of an 
indictment, and a trial by jury iri a criminal action cannot be waived by 
the accused. 

4. Where, after the impaneling of a jury in the trial of an indictment for 
murder and the beginning of testimony, a juror. became too ill to continue 
as such, and the defendant offered to proceed with a jury of eleven men, 
or to select another juror either from the special venire, which had not 
been exhausted, but had been discharged, or from the bystanders, and the 
solicitor declined all the suggestions, it was the duty of the judge to direct 
a mistrial and hold the prisoner. 

5. Ssmble, it  might in such case have been permissible for the judge to call n 
new juror and begin the trial anew, but whether he should do so was 
entirely within his discretion. 

INDICTMENT for murder, tried before Boykin, J., and a jury, a t  
Spr ing  Term, 1894, of RUTHERFORD. 



N. C.] SEPTEMBER TERM, 1894 

A special venire was returned by order of the court, and a jury 
selected and impaneled: The State's witnesses had been sworn and one 
of them had begun to testify. He was interrupted- by one of the jurors, 
who stated that he was sick and unable to continue to serve as a juror. 

H e  was examined at length by the court touching his physical condi- 
tion. He declared that he had been attacked by sickness; that he could 
not sit on the case as a juror by reason of his illness, and that it was 
necessary that he be excused. The court therefore found as a fact that 
the juror was unable by reason of his si*ckness to continue to serve . 

as a juror in the case. (806) 
The prisoners7 counsel offered to proceed with eleven jurors. 

The solicitor for the State refused to so proceed. The prisoners7 counsel 
then proposed. to select another juror from the special venire, which had 
not been exhausted. The solicitor declined the proposition, the said venire 
having been discharged and their names having become confused and 
commingled with those already passed on. Then the pr?soners7 counsel 
offered that the sheriff should call from the bystanders and a juror be 
selected from them; but the State did not accept the suggestion. 

Thereupon, the court excused the sick juror and ordered a mistrial 
and a new trial. The prisoners moved for their discharge. The court 
refused to discharge them. Prisoners excepted and appealed. 

Attorrwy-Gewral for the State. . 
Justice & Justice fov defendants. 

MACRAE, J. NO appeal lies in a criminal action until after the rendi- 
tion oi" final judgment in ihe cause. 8. v. Twiggs, 90 N. C., 685. I f  the 
case were properly before us, as on an application for a certiorcx/r& we 
should find no ground for granting the writ, for i t  has long been settled' 
that, in a trial for a capital felony, for sufficient cause the judge may 
discharge the jury and hold the prisoner for another trial. I n  which 
case i t  is his duty to find the facts and set them out in the record, so 
that his conclusion as to the matter of law arising from the facts may be 
reviewed by this Court. S. v. Jefferson, 74 N. C., 309. All this his 
Honor did, and it will sefve no good purpose for us to do more than to 
say that, upon the facts found, it was the duty of his Honor to direct a . 
mistrial and hold the prisoner. The jury provided by law for the trial 
of indictments is composed of twelve men; a less number is not 
a jury, and a trial by jury in a criminal action cannot be waived (807) 
by the accused. S. v. Stewart, 89 N. C., 563. While i t  might 
have been permissible to call another juror in place of the one who was 
sick, and begin the trial anew, it was a matter in the control of the 
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presiding judge, who we doubt not fo r  good reasons purnued the regular 
course. 

Appeal dismissed. - 
Cited: HaZZ v. Hall, 131 N. C., 187; 8. v. Tysor~, 138 N. C., 629; 

5'. a. Dry, 152 N. C., 814; 8. vi. Ro,gers, 162 N. C., 659, 665; X. v.'Ford, 
168 N. C., 167. 

STATE v. BILLY McDANIEL ET AL. 

Indictmeat for Mder-Instructions to1 the Jury-Murder in the First 
Degree-Intoxicatioa as a Defense. 

1. A charge to the jury, on the trial of defendants for murder, that "the ques- 
tion of the lives and deaths of the defendants is in your hands; you must 
act honestly, conscientiously and fearlessly," is not erroneous. 

2. On the trial of defendant for murder, i t  appeared that on the night of the 
killing defendant declared that if deceased should go home with H. he 
would kill deceased ; that, in company with another, he went to the house 
of H., where deceased was, drew his pistol and informed H. that he 
intended to kill deceased as soon as he opened the door ; that he then told 
his companion to "do what he told him," whereupon the latter opened the 
door and defendant shot the deceased twice, inflicting wounds from which 
he died: Held, that an instruction to the jury that defendant was guilty 
of murder in the first or second degree, or not guilty, and that the killing 
was not excusable, justifiable, accidental or manslaughter,. was not erro- 
neous. 

3. An instruction that if one charged with murder had deliberately formed 
the intention to kill the deceased, and did so, the fact that defendant was 
drunk will not make the crime murder in the second degree. 

' 1. 00 a trial for murder, an instruction that, notwithstanding the intoxica- 
tion of defendant a t  the time of the killing, "if you (the jury) are satisfied 
beyond a reasonable doubt that the defendant had mind sufficient to plan 
or form a design to kill the deceased, that he deliberated and premedi- 
tated upon the killing in consequence of his formed design, then the fact 
of the intoxication of the defendant,would not justify him, but your 
verdict should be murder in the first degree," was not erroneous. 

(808) INDICTMENT f o r  murder, tried before Jones, J., and a jury, a t  
October Term, 1894, of the Criminal Court of BUNCOMBE, and 

t h e  following are  the defendant MeDaniel's exceptions to  his Honor's 
charge to  the jury : 

1. H i s  Honor charged the jury, among other things, as follows: "The 
question of their lives and deaths i s  i n  your hands. You must act 
honestly, conscientiously ar,d fearlessly." To which the defendant 
McDaniel excepted. 
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2. His Honor charged the jury, among other things, as follows: "As 
in  my opinioa there are no facts in this case from which you can infer 
that the killing was excusable, justifiable, accidental or manslaughter, I 
shall not define the law in regard to said offenses or give you the defini- 
tions. So, according as you shall find the facts to be, the prisoners are 
either guilty of murder in the first degree, murder in the second degree, 
or not guilty." To which the defendant McDaniel excepted. 

3. His Honor charged the jury as follows : "A man may be intoxicated, 
and still have mind enough to plan, deliberate and premeditate. I f  the 
intention to kill is deliberately formed, is premeditated, then the mere 
fact that the defendant was drunk will not make the crime murder in 
the second degree." To which the defendant McDaniel excepted. 

4. His Honor charged the jury as follows: "The court charges you 
that if any of the evidence is sufficient to raise in your minds a reason- 
able doubt as to whether the defendant Billy McDaniel formed a de- 
liberate, premeditated design to kill the deceased, then i t  is your duty 
to give him the benefit of such reasonable doubt, and he cannot be con- 
victed of murder in the first degree, but only in the second degree, and 
your verdict should so be." To which the defendant McDaniel excepted. 

5. His Honor charged the jury as follows: "If, notwithstanding the . 

fact that you may believe that the defendant was intoxicated, you are 
satisfied beyond a reasonable doubt that he had mind sufficient to 
plan a foi-med design to kill the deceased, that he deliberated and (809) 
premeditated upon the killing in consequence of his formed 
design, deliberation and premeditation, then the fact of the intoxication 
of the defendant would not even then justify him, but your verdict 
should be murder in the first degree." To which the defendant McDaniel 
excepted. 

Attorney-General for the  Xtate. 
N o  c o w e l  conkra. 

SHEPHERD, C. J. B ~ t h  of the prisoners were convicted of murder in 
the first degree, but as no exceptions were taken or errors assigned by 
the prisoner Webb, and no error appearing on the face, of the record, 
the jud,gment below must, as a matter of course, be affirmed as to him. 

We need, therefore, only consider the exceptions of the prisoner 
McDaniel. 

1. His Honor, among other things, charged the jury: "That the ques- 
tion of their (the prisoners') lives and deaths is in your hands. You 
must act honestly, conscientiously and fearlessly." We are at  a loss to 
understand 'how these remarks could have prejudiced the prisoners, as- 
they declare a standard of duty which every person on trial is interested 
in  having impressed upon the jury. 
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STATE v. MCDANIEL. 

2. Equally untenable is the objection to the instruction that there was 
no evidence warranting a verdict "that the killing was excusable, justi- 
fiable, accidental or manslaughter," and that the prisoners were either 
not guilty or were guilty of murder in the first or second degree. I t  
appears that on the night of the homicide, and a short while before it 
occurred, the prisoner McDaniel declared that if the deceased went 
home with Hannah Winters he would kill him; that, accompanied by 
the prisoner Webb, he went to the house where the deceased was, and 
that he drew his pistol and idformed "her" (we suppose the said Han- 

nah) that he intended to kill the deceased as soon as he opened 
(810) the door. I t  further appears that he then told Webb to "do 

what he told him to do," whereupon Webb opened the door and 
McDaniel shot the deceased twice, inflicting the wounds of which he 
died. I t  is too plain for argument that, under this testimony, the 
prisoner McDaniel was guilty of murder in the first or second degee, as 
charged by the court. 

3, 4 and 5. The remaining three exceptions are addressed to the 
instruction relating to the element of intoxication as affecting the degee 
of murder under our recent statute. There surely can be no objection 
to the instruction that if the jury had a reasonable doubt as to whether 
McDaniel formed a deliberate, premeditated design to kill the deceased, 
it was their duty to give the prisoner the benefit of such doubt, and to 
convict only in the second degree. Neither can there be any question 
as to the correctness of the following instruction : "A man may be intoxi- 
cated and still have mind enough to plan, deliberate and premeditate. 
I f  the intention to kill is deliberately formed, is premeditated, then the 
mere fact that defendant was drunk"wil1 not make the crime murder in 
the second degree." His Honor was therefore correct in charging that, 
notwithstanding intoxication, "if you are satisfied beyond a reasonable 
doubt that he had mind sufficient to plan a formed design to kill the 
deceased, that he deliberated and premeditated upon the killing in con- 
sequence of his formed design, deliberation and premeditation, then the 
fact of the intoxication of the defendant would not even then justify 
him, but your verdict should be murder in  the first degree." We regard 
the principles embodied in the instruction as so well settled as to dis- 
pense with the necessity of discussion. We will refer, however, to 
Wharton Homicide, 369-371, in which the charge of the court is fully 
sustained. We have scrutinized the record with the care which the 

gravity of the offense demands, and we are of the opinion that the 
(811) judgment must be 

Affirmed. 

Cited: 8. v. Kale, 124 N. C. ,  819. 
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(811) 
 ST^^ v. WILLIAM HALL AND JOHN DOCKERY. 

Fugitive from Justice-Inferstate Extradition--Authority of Governor. 

1. A prisoner arrested and held under the provisions of section 1165 of The 
Code cannot be lawfully detained unless it be made to appear that he is 
liable to extradition under the Act of Congress+passed in pursuance of 
clause 2, section 2 of Article I V  of the Constitution of the United States. 

2. No one can in any sense be alleged to have fled from the justice of a State 
in the domain of whose territorial jurisdiction he has never been cor- 
porally present since the commission of the crime. 

3. A fugitive from justice is one who, having committed a crime' in one juris- 
diction, flees therefrom in order to evade the law and escape punishment. 

4. Where one has been only constructively present in a State by being deemed 
by a legal fiction to have followed an agency or instrumentality put in 
motion by him to accomplish a criminal purpose, he is not a fugitive from 
justice of such State so as to warrant the Executive of this state to deliver 
him to the authorities of such State upon the requisition of the Governor 
of the demanding State. 

5. I t  is competent for the Legislature of a State, in the exercise of its 
reserved sovereign powers, and as an act of courtesy to a sister State, to 
provide by statute for the surrender, upon requisition, of *persons indict- 
able for murder in such State, although they have never "fled from 
justice." , 

CLARK and MACRAE, JJ., dissent. 

PROCEEDINGS in habeas corpus, tried before McIver, J. 
The petitioners Hall  and Dockery were incarcerated in  the jail of 

Cherokee County, on a warrant issued by a justice of the peace, charging 
them with being fugitives from justice from Tennessee for killing in  
said State one Andrew Bryson. 

The judge refused to discharge the prisoners, and recommitted 
them to jail to await the warrant of extradition, and they (812) 
appealed. 

After setting out the affidavit and the warrant of the justice of the 
peace, and their arrest thereunder, they show that "at Fall  Term, 1892, 
they were indicted for the murder of Andrew Bryson, and a t  Spring 
Term, 1893, were tried and convicted and appealed to the Supreme 
Cowt and obtained a new trial (setting out the judgment of the last- 
mentioned Court, as reported in  114 N. C., 909). 

"They further show that a t  Spring Term, 1894, the judgment and 
opinion of the Supreme Court were filed in the said Superior Court, and 
they, being brought to the bar of the court, demanded a trial by jury, 
whereupon the judge informed the solicitor that he must either try the 
prisoners or they would be entitled to their discharge, and thereupon 
-the solicitor entered a mol. pros., and the prisoners were discharged. 
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"They further show that immediately thereafter they were arrested 
and taken into custody by the sheriff, upon the warrant of the justice 
of the peace, and that they are advised and believe that, under the Con- 
stitution and laws of the State and United States, they are entitled to 
a jury trial upon said indictment in the State of North Carolina, and 
that they still stand charged with the murder of said Bryson in the 
courts of this State, and cannot, whilst so charged, be committed or ex- 
tradited to the State of Tennessee for trial for the same offense. 

"The petitioners further show that at the time of the alleged killing 
of Bryson they were not in Tennessee, nor have they been in said State 
since the alleged killing, and they are not fugitives from justice from 
Tennessee, and they are and ever have been citizens of North Carolina, 
and at the time of the alleged killing of Bryson were actually in North 
Carolina, and have not since been in Tennessee. 

"They further show that they are not guilty' of the alleged 
(813) murder in the State of Tennessee or elsewhere, and pray that the 

writ of habeas corpus may issue, directed to the sheriff, or to 
whomsoever may hold your petitioners in custody, commanding him or 
them to have your petitioners before your Honor immediately for the 
purpose of inquiring into the cause of their commitment and detention, 
and that they be discharged from custody." 

His Ronor refused tb discharge the prisoners, and recommitted them 
to jail to await the warrant of extradition, and petitioners appealed. 

G. X. Ferguson for petitioniers. 
Attorney-General for the Stake. 

AVERY, J. The defendants were arrested, and are now held under the 
statute (The Code, sec. 1165)$ which provides that any one of certain 
judicial officers therein named, "on satisfactory information laid before 
him that any fugitive in the State has committed, out of the State and 
within the United States, any offense which by the law of the State in 
which the offense was committed is punishable, either capitally or by 
imprisonment for one year or upwards in any State prison, shall have 
fullOpower and authority, and is hereby required to issue a warrant for 
said fugitive, and commit him to jail within the State for the space of 
six months, unless sooner demanded by the authorities of the State 
wherein the offense may have been committed, pursuant to the act of 
Congress in that case made and provided,'' etc. I t  is manifest that the 
prisoners cannot be lawfully detained, under the unmistakable language 
of the law, unless i t  has been made to appear that they are liable to 
extradition under the act of Congress, passed in pursuance of Article IV, 
section 2, clause 2, of the Constitution of the United States, in order 
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to provide for the surrender of persons charged with criminal 
offenses "who shall flee from justice and be found in another (814) 
State." 

The prisoners were tried for murder ineCherokee County, and, upon 
appeal, it was held (114 N. C., 909) that if the deceased, at the time of 
receiving the fatal injury, was in the State of Tennessee, and the pris- 
oners were ,in the State of North Carolina, the courts of the former Com- 
monwealth alone had jurisdiction of the offense. The prisoners, if such 
were the facts, were deemed by the law to have accompanied the deadly 
missile sent by them across the border, and to have been constructively 
present when the fatal wound was actually idicted. As .our statute 
confers no power to detain in custody, or to surrender at the demand of 
the Executive of another Stale, any person who does not fall within the 
definition of a fugitive from justice according to the interpretation 
given by the courts of the United States to the clause of the Federal 
Constitution providing for interstate extradition, and the act of Congress 
passed in pursuance of it, the only question before us is, whether a 
person can, in contemplation of law, "flee from justice" in the State of 
Tennessee when he has never been actually but only constructively within 
its territorial limits. Upon this question there is abundant authority, 

;+emanating not only from the foremost text-writers and some of the ablest 
jurists of the most respectable State courts, but from the Supreme Court 
of the United States, whose peculiar province it is to declare what inter- 
pretation shall be given to the Federal Constitution and the statutes 
enacted .by Congress in pursuance of its provisions, which are declared 
by that instrument to be the supreme law of the land. If we can sur- 
render under our statute only fugitives within the meaning of the act of 
Congress, it would seem sufficient to cite Ex pavte Reggel ,  where it is 
held that a person arrested as a fugitive has a right "to insist upon proof 
that he was within the demanding State at the time he is alleged to have 
committed the crime charged, and consequently withdrew from 
her jurisdiction so that he could not be reached by her criminal (815) 
process." I t  is admitted that the prisoners have never withdrawn . 
from the jurisdiction of the courts of Tennessee, and have never been, 
either at  the time when the homicide was committed, or since,'exposed 
to arrest under process issuing from them. 

But in a cas; involving so important a principle, and calculated to 
excite general interest on the part, especially, of the legal profession, we 
feel warranted in not only citing but quoting from other authorities. 
Where a person is charged with cheating by false pretenses by means of 
a misrepresentation in writing, sent to another State, whereby he pro- 
cures something of value in the State to which such writing goes, he is 

, deemed to be constructively present where the false pretense is success- 
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fully used and where the money or property is obtained, and is conse- 
quently liable to be indicted and punished there, if he comes within the 
reach of the process of its courts. People v. A d a m ,  3 Denio (N. Y.), 
190. But the Supreme Cou'rt of Alabama, in a case exactly in point 
( I m  re  Mohr., 73 Ala., 63)) state the principle applicable here with great 
clearness and force. The defendant was charged with cheating, by false 
pretense, a prosecutor in the State of Pennsylvania, though i t  was 
admitted that he had never actually gone within the limits of that State. 
The Court said: "It is clear to our minds that crimes which are not 
actually but are only constructively committed within the jurisdiction 
of the demanding State do not fall within the class of cases intended to 
be embraced by the Constitution or act of Congress. $uch, at least, is 
the rule, unle~is the criminal afterwards goes into such State and departs 
from it, thus subjecting himself to the sovereignty of its jurisdiction. 
The reason is, not that the jurisdiction to try the crime is lacking, but 
that no one can, in any sense, be alleged to have fled the State in the 

domain of whose territorial jurisdiction he has never been cor- 
(816) porally present since the commission of the crime." That Court 

cited, to sustain this view, among other authorities, Wharton's 
Criminal Pleading (8 Ed.), 231; Kingsbury's case, 106 Mass., 223; 
Ex parte Bmith, 3 McLean, 121, and Wilcox v. Noyle ,  34 Ohio St., 520. 
Bouvier (Law Dict., 551) defines a fugitive from justice as "one who, 
having committed a crime within one jurisdiction, goes into another in 
order to evade the law and avoid punishment." The same writer says 
also that the Executive of a State cannot be called upon to deliver up a 
person charged with a criminal offense in another State, unless i t  appear 
that such person "is a fugitive from justice." Rapalje (Law Dict., 555) 
defines a fugitive from justice as "one who, having committed a crime 
in one jurisdiction, flees therefrom into another jurisdiction in order to 
escape punishment." See, also, 1 Abbott's Law Dict., 508, for definition 
of "fleeing." 

To hold that a person, who is liable to indictment only by reason of his 
constructive presence, is a fugitive from the justice of a State within 
whose limits he has never gone since the commission of the offense, 
involvei as great an error as to maintain that one who has stood still and 
never ventured within the reach of another has fled from him to avoid 
injury. One who has never fled cannot be a fugitive. Jones v. Leonard, 
50 Iowa, 106; 7 A. & E., 646, and note 1, and 647. 2 Moore Extradi- 
tion, see. 582, et seq., after quoting the extract already given from 
Reggel's case, cites a number of other cases wherein Governors of States, 
under well-considered opinions of their legal advisers, have recognized 
and acted upon the principle that a person cannot be said to flee from a 
place where he has never actually been, but to which, by legal fiction, 
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he is deemed to have followed an agency or instrumentality, put in 
motion by him, to accomplish a criminal purpose. Spear (Extradition, 
pp. 396 to 400) cites and discusses the authorities bearing upon the 
question whether a person can be a fugitive from a State into 
which he has never entered, and not only reaches the same con- (817) 
clusion at  which we have arrived, but maintains arguendo that a 
person who has been extradited as a fugitive cannot be sent back from 
the demanding State on requisition of the Executive who surrendered 
him, to answer a crime committed while he was a fugitive, because one 
who is forcibly taken away does not, in contemplation of law or in fact, 
flee from justice. The author says that, to assume that an abduction by 
force, though under legal process, is fleeing, "is a gross absurdity, quite 
as bad as the theory of fugitives by construction.'' 

Had i t  not been provided by the Constitution of the United States 
(Art. IT, see. 2, clause 2) that ('A person charged in any State with 
treason, felony or other crime, who shall flee from justice and be found 
in another State, shall, on demand of the Executive authority of the 
State from which he has fled, be delivered up," etc., the States, as to the 
right to demand and the power to surrender fugitives from justice, would 
have sustained relations to each other analogous to those existing between 
independent nations. S. v. Cutshall, 110 N. C., 538. I f  no stipulation 
by treaty were now in force requiring the Government of the United 
States to surrender, on requisition of the authorities of Canada, persons 
charged with murder in that Dominion, those guilty of such crimes would 
find this country a safe asylum. I n  the absence of any provision of law 
imposing upon the Executive of the State of North Carolina the duty 
of surrendering, on requisition of the Governors of other States, any 
person charged with a criminal offense in the demanding States, except 
such as shall be shown to have fled from justice within the meaning of 
the Federal Constitution, the Governor must search in vain for authority 
to issue a warrant of extradition in a case like this before us, as was in 
effect conceded in In re Sultan, ante, 57. 

While a statute passed now, and making i t  murder to wilfully put in 
motion within the State of North Carolina any force which 
should kill a human being in a neighboring State, might not be (818) 
amenable to such constitutional objection 'as that discussed in 
8. v. Knight, 1 N. C., 143, i t  would, as to this case, be an ex post facto 
law. ~ u t  in the exercise of its reserved sovereign powers the state may, 
as an act of comity to a sister State, provide by statute for the surrender, 
upon requisition, of persons who, like the prisoners, are indictable for 
murder in another State, though they have never fled from justice. I f  
i t  shall be proved that the prisoners were in fact in North Carolina and 
the deceased in Tennessee when the fatal wound was inflicted, a law may 
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still be enacted giving the Governor the authority to issue his warrant 
and deliver them on requisition. Meantime, i t  may be asked, what can 
be done to provide for this emus omissus? We may answer, in the 
language of Spear, supra, p. 400 : "Nothing, by any extradition process, 
until there is some authority of law for it. . . . State statutes may 
be enacted to furnish a remedy not now supplied by either Federal or 
State law." Were the courts, without any semblance of right, to supply 
the legislative omission. i t  would be a criminal usurpation of authority, - 
more pernicious to thedpublic interests than the escape of, not two, b i t  
scores of criminals. Appellate courts cannot deliberately legislate for 
the punishment of crime without incurring a moral accountability as 
grave as that of the criminal who suffers by the usurpation. 

The Attorney-General, with commendable frankness, admitted t.hat he 
could find no authority to sustain his contention. I t  is not pretended 
that a single appellate court, Federal. or State, or a respectable law- 
writer, has given any other interpretation to the law than that adopted 
by us. Courts cannot amend or override ~onstitutions and statutes, and, 
upon the higher-law idea, anticipate dilatory Legislatures by providing 

for the safety of the public in the event that anarchists should 
(819) project deadly missiles across a State border. Mobs can be sup- 

pressed under the common law, wherever they may assemble for 
an unlawful purpose and attempt to put such purpose into execution. 
But if they could not, it would be the duty pf the Legislature, not of the 
courts. to Drovide for their su~~ress ion .  I f  there is anv foundation for , A L L 

apprehending that the disorderly elements of society are watching for 
opportunity to take life and destroy property, provided they can see a 
way of escape through the loopholes of defective laws, the representatives 
of the people must be trusted to meet, if not anticipate, emergencies as 
they arise. Neither actual nor possible consequences should deter judges 
from executing the law as it is plainly written. The argumelztum ab 
inconvenienti, when used to bring about a modification of a well-estab- 
lished principle of law, should be addressed to the lawmaker, whose 
province i t  is to provide a remedy for any evils growing ,out of its en- 
forcement. Addressed to judges, under such circumstances, it is an 
invitation or a temptation offered to violate their sacred obligations in 
order to appease the public: 

I n  8. zr. Bwier. 12 N. C., 491, the Su~reme  Court declared the ~risoner , , 

entitled to his discharge upon a writ of habeas corpus, where the term 
of the court expired pending his trial for murder, because he could not 
be again put in jeopardy for that offense. The defect in the law was 
subsequently remedied by statute, allowing the caurt to continue into the 
next week if a felony were being tried when the week expired. But the 
Court, composed of Taylor, Hall, and Henderson, did not hesitate for a 



N. C.] SEPTEMBER TERM, 1894 

moment because a guilty man might escape. On the contrary, Judge 
Ha11 said: "The guilt or innocence of the prisoner is as little the sub- 
ject of inquiry as the merits of any case can be, when it is brought before 

s this Court on a collateral question of law." Courts enforce laws not 
simply to punish the guilty, but as well to protect the innocent. The 
law which fails to provide for the ~xtradition of a guilty man 
must be understood and adhered to, because it may be invoked as (820) 
a protection to the innocent who are prosecuted without cause, 
against the annoyance, expense and invasion of personal liberty involved 
in being extradited. There was error. The prisoners should have been 
discharged. 

Error. 

CLARK, J., dissenting: I t  is a fact agreed in this petition that the 
defendants being in this State slkw the deceased who was over the line 
in Tennessee. The defendants were indicted in this State for the murder, 
and convicted. On appeal, the conviction was reversed, this Court 
holding (8. v. Hall, 114 N. C., 909) that there was a defect of jurisdic- 
tion because the offense was committed in Tennessee, and that in legal 

, contemplation the-parties committing the crime were in Tennessee. If 
they were in Tennessee when they committed the crime, they are now in 
North Carolina, and in legal contemplation are necessarily fugitives 
from justice. If they were not in Tennessee, but in North Carolina, 
when they committed the crime, then it was error to hold that the de- 
fendants could not be convicted in North Carolina. They should be 
tried in the jurisdiction in which they were when the offense was perpe- 
trated. That has been held to be in Tennessee. If that is sound law, 
and the defendants were then, in law, in Tennessee, and now, in fact, are 
in North Carolina, they are, i n  legal contemplation and within the lan- 
guage and purport of the extradition law, "fugitives from justice." This 
term is intended to embrace those who, having committed a crime in one 
State, endeavor to evade justice by being in another State whither the 
ordinary process of the State where the crime was committed will not 
reach them. That is the situation of these defendants. They are 
sheltering themselves from process by being in another State. They 
are charged with murder in Tennessee and are now where the ordinary, 
process of the courts of that State cannot reach them. They can 
only be had for trial in the State of the commission of the crime, (821) 
by application to the Governor of the State where they are to be 
found. They are proper subjects of extradition. 

If a mob, occupying the Jersey side of the Hudson, should shell the 
city of New York, or from the opposite shore of the Delaware should 
cannonade 'the city of Philadelphia, its members would be liable to no 
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punishment in New Jersey, under the decisions of the courts, because, 
"in contemplation of law," the mobs are in New Pork and Pennsylvania. 
But if it is true, as is contended by the defendants, that the members of 
the mob cannot be extradited because the mob never was in  those cities, 
i t  would be a singular state of things. This ruling would also place 
Savannah, Memphis, St. Louis, Cincinnati, Louisville and hundreds of 
other cities and townsat the mercy of any mob which might assemble, 
with weapons of long range, across the State line. 

The preamble to the Constitution of these States recites that it was 
ordained "to form a more perfect union and insure domestic tranquillity." 
Article IV, section 2, clause 2, provides : "That any person charged in any 
State with treason, felony or other crime, who shall flee from justice and 
be found in another State, shall, on demand of the Executive authority 
of the State from which he fled, be delivered up, to be removed to the 
State having jurisdiction of the crime." I t  would be a restricted con- 
struction, and little calculated to "form a more perfect union and 
establish domestic tranquillity," to hold that a "fugitive from justice," 
in the purview of this provision, applies only to persons who, being 
actually, as well as potentially, in the State where the crime was com- 
mitted, afterwards departed the same. A person who places himself 
outside the limits of the State from thence to commit the crime within 
said State, and ever afterwards avoids going into said State to avoid 
arrest, as truly "flees from justice" as he who, having committed a crime, 

flees from the State subsequently. 
(822) I f  an infernal machine sent by mail or express from a distant 

State explodes and kills the receiver, it is murder committed ip 
the latter State. The sender, skulking in another State to avoid arrest, 
is as truly a fugitive from justice as if he had accompanied the machine 
to its destination and then fled. The constitutional provision for extradi- 
tion, and the laws passed in pursuance thereof, i t  should be remembered, 
are not criminal, but remedial provisions. They should therefore be 
liberally construed to effect the purpose intended to be served, which is 
to extend into another State, through the medium of its Executive, the 
process of the State whose laws have been violated. This process having 
no validity beyond its borders, can only be made available to arrest the 
person charged with crime by virtue of the Governor of the State, where 
such person is to be found, acting under the extradition just as a magis- 
trate of one county may indorse a summons issued by a justice of the 
peace in another county, under The Code. 

Civilized man must recoil from the practical ruling that the territory 
adjacent to State boundaries is a "no man's land," and that murder is 
privileged if committed across a State line. I t  may be safely said that 
the judge who first laid down a ruling from which such result practically 
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follows did not foresee the purport and effect of his decision. We are 
called upon to correct, not to perpetrate, his errors, though others have 
since followed him. I t  is true that this restricted construction has been 
placed on this clause by several courts and text-writerg. But their 
opinions are merely of "persuasive authority," as we have often held, 
and entitled only to the weight due to the reasons they give. 

Years ago ChanceZlor K e n t  ( 1  Com., 477) said that it would not do 
"to press too strongly the rule of stare decisis, when it is recollected that 
over one thousand cases in  the English and American books have been 
overruled. Even a series of decisions are not always conclusive, and the 
revision of a decision often resolves itself into a mere question of 
expediency." His remark has received added force since by the (823) 
fact that overruled cases now number several thousand. Espe- 
cially a constitutional provision cannot be nullified or rendered of no 
effect by the erroneous ruling of a judge. When the choice is presented 
us, it is his error, and not the Constitution, which must be disregarded. 
This is clearly so if the Constitution is superior to the power of a court 
to amend it by erroneous interpretation. 

Courts do not yet claim infallibility and are not above correcting 
errors, especially in  a matter so clearly against the very intent and 
meaning of the Federal Constitution as a ruling that, though a murder 
has been committed in the United States, yet a State may be powerless 
either to try the murderer when found in  its borders or to surrender 
him to another State, where he may be tried. 

There is no authority or precedent i n  this State, and this being with us 
a case '(of novel impression," we are not hampered from giving such 
construction to the clause as is most consonant to our views of its true 
intent and purport. I t  is true the several States might pass statutes 
broader than the clause quoted from the Federal Constitution, but i t  is 
also true that some of them might fail to do so. The Federal Constitu- 
tion does not contemplate leaving the security of so many cities and towns, 
lying near State boundaries, dependent upon the inadvertence or un- 
willingness of the Legislature of a neighboring State to pass an extradi- 
tion law more liberal than the Federal Constitution. Besides, our statute 
(Code, sec. 1165) is  broader, and authorizes the arrest of "any fugitive" 
who has committed the crime therein specified "out of the State and 
within the United States." A fugitive from justice is simply one who, 
having committed a crime within a State, keeps himself beyond the ordi- 
nary process of the courts of such State. The two cases cited from the 
Supreme Court of the United States, Ex parte Reggel,  114 U. S., 
642, and Roberts  a. Rei ly ,  116 U. S., 80, read ,according to the (824) 
spirit instead of the letter, sustain rather than militate against 
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this view. I n  which case he can be demanded of the Executive of any 
State in which he may be found. 

Even if there had been no constitutional provision and no statute, the 
comity existing between States in  a Federal Union would authorize and 
require the surrender to another State of a person who has committed 
murder in that State while standing in  this State. Should a man on 
French soil fire and kill a man across the line on German territory, and 
the French Government, while declaring its own courts incompetent to 
try the slayer, should a t  the same time refuse, as is here done, to deliver 
him to Germany to be tr'ied, would not war promptly follow? Yet, cer- 
tainly, the protection to the criminal should be less and the comity 
greater, between States i n  the same Union. This comity between States 
recognizes corporations chartered in other States. I t  'should certainly 
recognize that murder is a high offense at  common law against a sister 
State, and we should refuse to shelter the perpetrator when demanded 
fo r  trial. 

I n  refusing to discharge the prisoner, I think there was no error. 
MACRAE, J. I join i n  the above dissent. 

1 8 2 5 )  
ROWLAND v. OLD DOMINION BUILDING AND LOAN 

ASSOCIATION ET AL. 

Building and Loan A s s o c ~ ~ ~ ~ o ~ z s - F o T ~ c ~ ~ s u ~ ~  of Mortgage-Credit for 
Payments on Stock. 

1. A contract by which the stock taken out by a borrower and assigned to the 
association when the mortgage is executed is forfeited to the association 
on default, without allowance of credit on the mortgage for the payments 
made on the stock, is unconscionable and, though upheld by the laws of 
the as$ociation's own State, will not be enforced in North Carolina. 

2. When the foreclosure has realized enough to pay the sum borrowed, with 
interest at  the rate stipulated on the face of the mortgage, and expenses, 
and the association has allowed nothing for payments made by the bor- 
rower on his stock, which he assigned to the association when he made 
the mortgage, such assignment is to be treated as merely a pledge of 
additional security for the loan, and the borrower is entitled to a return 
of the stock. 

3. When the mortgagor and his land were in North Carolina, and he there 
applied for a loan to a Virginia association having a local board of mana- 
gers and treasurer, and there executed the mortgage, the North Carolina 
usury laws apply, though the application was sent to the home office and 
the money remitted from there, and the bond is payable there, and the 
local board and treasurer are styled agents, not of the association, but of 
the local members. 
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ROWLAND v. BUILDING ASSOCIATION. 

, APPEAL from VANCE; B r y a ~ ,  J. Action by W. H. Rowland against 
the Old Dominion Building and Loan Association, a Virginia corpora- 
tion, and T. M. Pittman, for an accounting. From the judgment on 
report of referee, Pittman appealed. 

Pittmam & Shaw for appellant. 
H. T.  WatIciw for def  edan t  associatiom. 

BUEWELL, J. The defendant association is a corporation of the State, 
of Virginia. I ts  home or principal office is in Richmond, in that 
State. I t  organized a branch of its business at Henderson, in (826) 
this State, and there had what is styled a "local board" of officers 
or managers. One Noell of Vance County applied, through the local 
board, to the home office, for a loan of $1,000, on 31 May, 1890, "upon 
bond and mortgage of the property" mentioned and described in his 
application. He stated in his said application that he understood he 
was to pay, if he secured the loan, the necessary expenses of securing the 
repayment of the money, including the charges of counsel for examining 
title and preparing securities, and that he would furnish an abstract of 
title. This application was accompanied by a certificate of the local 
board that the property offered as security was worth $1,500, and that 
the loan was one which i t  was desirable for the association to make. I n  
order that he might have the privilege of borrowing money from this 
association i t  was necessary that he should become ohe of its stock- 
holders; and it seems that, at this stage of the business, i t  was required 
of those who would be borrowers that they should subscribe for stock 
whose par value was double the sum proposed to be borrowed. And so 
Noell subscribed for twenty shares of the stock, par value $2,000, in 
order to get a loan of $1,000. He then received the sum loaned him 
($1,000), and secured its repayment to the association, with 6 per cent 
interest thereon, and also the payment of installments due on the stock 
subscribed for (sixty cents per share each month till the stock was worth 
par), by a deed of trust on his property mentioned in his aforesaid appli- 
cation, and worth $1,500. At the same time, and as a part of the same 
transaction, he executed the following paper: 

"For value received, I hereby assign to Old Dominion Building and 
Loan Association twenty shares capital stock therein, this day redeemed 
at  $50 per share. 

"Witness my hand, this 7 July, 1890. "T. A. NOELL." 

We gather from the record that this Virginia corporation (827) 
insists that, by virtue of these contracts and this conveyance in 
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trust, i t  has the right to exact from this borrower, in return for the 
$1,000 loaned him, payments on twenty shares of stock, at  $12 per month, 
until the stock reached the par value of $2,000, and also $5 per month 
interest on the sum borrowed until the same time, and also fines for lack 
of the promptness prescribed in  the by-laws of the association for the 
payment of these dues. Considered apart from all questions about 
expected profits, the contention of this association is that this borrower 
has agreed to pay back the money borrowed, with 6 per cent interest, 
and then to give it, in addition, a bonus of $1,000 for making the loan, 
and when this is  done i t  will call the game over, and quit. Upon such a 
settlement, the account would stand thus : 

I n  other words, the borrower assumed, i t  says, a liability to pay 
$3,701.66 for $1,000 and its use for 166 2-3 months, or a b u t  20 per 
cent for money. And against this liability is held up the hope that the 
business of the association will be immensely profitable, so that by reason 

of such profits the shares will arrive at  their par value in a much 
(828) shorter period than 166 2-3 months. The foundation of such a 

hope is not easily discerned. Profits, if any come, must come 
from the pockets of the members alone. They must feed upon one 
another-the borrowing members on the non-borrowing members, or 
vice versa-for no other victims are in  reach. Expenses must be met. 
Losses, inevitable in every business, will occur. And expenses and losses 
may not only destroy all hope of profits, but may bring the deluded 
borrower to the necessity of paying back for the benefit of creditors of 
the association the money he borrowed after he bad settled the debt, as he 
thought, by the payment of his monthly dues through all the tedious 
years of his bondage to the association; for, however valid between the 
borrowing members or stockholders and the association 'may be their 
agreement that his debt shall be considered extinguished when he has 
paid in  $100 per share, creditors of the association might rise up and 
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object to the consummation of this arrangement, upon the very plausible 
theory that the assets of a corporation should not be applied to the use 
of the stockholders until the creditors are paid in full. This would be 
a rude awakening from the pleasant dream that he had borrowed money 
at 6 per cent and knew an easy way to pay it back. But it is an awaken- 
ing that may come to all those who have entered into contracts such as 
that set out in this record, if the contention of the association is sus- 
tained. 

We have examined the charter of this association to ascertain from 
what source it obtains capital to be thus invested.' Section 7 provides 
that "paid-up stock may be issued and sold at the price of fifty dollars 
per share," and that a dividend of $1.50 per share shall be paid semi- 
annually on such stock, and that when such favored stock matures the 
holders shall be entitled to draw out $100 per share. Thus, it appears 
that what it takes from one stockholder, under the pretense that it is 
lending money at  6 per cent, it gives to another with lavish hand. 
I t  is both a taker and a giver of usury. 

I t  appears that the trustees named in the deed of trust have 
(829) 

sold the property thereby conveyed to them, and out of the proceeds of 
that sale there has been repaid to the association all of the debt- 
principal and interest-due from Noel1 on account of money borrowed * 

by him. I n  the settlement made, the,borrower got no credit for what. 
&es he had paid on his stock. According to the rules which govern the 
making of such settlements, as prescribed by the decisions of this Court 
in Mills v. Association, 75 N. C., 292, and other cases, if credit had been 
allowed for those payments no complaint could be made by the borrow- 
ing stockholder or his assignee. Overby v. Association,, 81 N. C., 56. 
Such a settlement would have justly and equitably adjusted the account 
between the association and the borrowing stockholder, and would have - 
terminated his connection with it. But, when the association chose not 
to give such credit, it decided to maintain Noell's relation to it as a 
stockholder. Indeed, in its answer, which was filed after the sale of the 
mortgaged property, it expressly alleged that he "is a stockholder in the 
defendant association for twenty shares of stoek," and "claims the right 
to enforce a fine of ten cents on each share of stock if monthly payments 
are not made when due." This allegation would seem to put an end to 
the controversy, if coupled with the fact that it is now conceded by all 
parties that out of the proceeds of the sale the debt for borrowed money 
was paid in full. I f  a "stockholder for twenty shares of stock," he must 
own that stock. If he owes the association nothing, it has no lien on the 
stock. If he owned it, as appears to be granted, he assigned i t  to the 
defendant Pittman, who here claims it, and is entitled to take it with its 
privileges and burdens. 
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But, apart from this allegation of the defendant that Noell is a stock- 
holder, we think that a careful consideration of all the various 

(830) transactions between the parties will lead to the conclusion that 
the legal effect of the assignment of the stock heretofore set out 

was merely to place it in the hands of the association as additional col- 
lateral security for the loan that day made to the stockholder. The sole 
consideration for that assignment was the loan. The only charge for 
that loan was interest at 6 per cent. I t  was clearly expressed. The 
association has received back its loan and all the interest i t  charged. To 
give i t  the stock now would be to allow it to keep what i t  has paid 
nothing for, and what it has no warrant to claim as a gift. 

I t  has been strenuously argued before us that the decisions of the 
Court of Appeals of the State of Virginia must be allowed to control us 
in our construction of the contract between this association and its bor- 
rowing stockholder, and our determination of his rights thereunder. I t  
was said by that Court, in the case of White v. Asso&tiorc, 22 Grat., 
233, when considering an arrangement between the parties then before 
it, similar to that we are here considering, that "if the transactions and 
dealings of this association with its members are warranted by the 
statute, and that statute is warranted by the Constitution, though they 
may operate harshly and oppressively, i t  is not the province of the Court 
' to relieve. The fault is in the, law, which the Legislature alone can 
alter, or in the improvidence of the party, which neither the Court nor 
the Legislature can relieve." We feel no such constraint. We cannot 
allow such a bargain as this association says i t  made with the borrowing 
stockholder to be enforced in the courts of this State. I t  is unconscion- 

. able. I t  violates the law of this Commonwealth, as construed by re- 
peated decisions of this Court. The rights of the parties must be settled 
here, where the contract was made. I t  is in no true sense a Virginia 
contract. The labored efforts of the association to make it so appear 

but add to the conviction that it is not so in fact. 
Where a party litigant in the courts of this State asserts that 

(831) his rights are to be adjudicated, not by the laws of this State, 
but by those of another; that a contract illegal here shall be 

enforced because it is legal under the laws of another forum, he must 
be able to show clearly and conclusively that his case is one that entitles 
him to make such a demand. I n  this case the borrower was in this 
State ; he applied for the loan here ; there was a local board of managers 
here; i t  had a treasurer; the money was paid to the borrower here; he 
secured its repayment by a mortgage on land situated here; and the 
mortgage was executed here. Calling it a Virginia contract does not 
make it one. Sending the application to the "home office," as  i t  is called ; 
remitting the money from Richmond; calling the local board and its 
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treasurer the agents, not of the corporation, but of the members who live 
in that locality; providing in the bond that it shall be paid in Vir- 
ginia-all these things cannot enable the foreign corporation to evade the 
usury laws of this State. 

Under the laws of this State and the decisions of this Court, what a 
borrowing stockholder of a building and loan association pays into the 
treasury of the association on stock account is a fund to be applied to 
the extinguishment of his debt. He'has drawn out money in bulk. He 
pays back by littles. Mills v. Association, supra. 

The proper method of stating the account between the borrower, 
Noell, and the association would require that the former should have 
had credit for what he had paid in on his stock. Had this been done the 
stock dould have been extinguished. I t  was not done. The stock, there- 
fore, by the act of the corporation, still exists, and belongs, we think, to 
the assignee, .Pittman. The judgment should be modified in conformity 
to  this opinion. 

Modified. 

Cited: Rowland v. Loan Assn., 116 N. C., 878, 880; Meroney v. Loan 
Assn., ib., 920; Strauss v. Loan Assn., 117 N.  C., 314; Rowhnd v. Loan 
Asw., 118 N; C., 178; Hollowell v. Loan A~ssn., 120 N. C., 287; Mac- 
Rackam u. Bank:, 164 N. C., 27; Timeman v. Paulkner, 174 N.  C., 15. 





RULES OF PRACTICE 

IN THE 

SUPREME COURT OF NORTH CAROLINA 

REVISED AND ADOPTED 

AT FEBRUARY TERM, 1895. 

AFPLICANT~ FOR ~ J E N ~ E .  

I .  When Examined. 
Applicants for license to practice law will be examined on the first 

Monday of each term, and at no otber time. 

3. Requirements and Course of Study. 
Each applicant must have attained the age of twenty-one years, and 

must have read the Constitution of this State and of the United States. 
Ewell's Essentials (Vol. I ) ,  Cooley's Constitutional Law (Student's 

edition), or Black on Constitutional Law, and Browne7s Domestic 
Relations. ' . 

Williams on Real Property (Ewell's Essentials, Vol. 11), with the 
decisions of the Supreme Court of North Carolina relating to real 
property, and the statutes altering the common law. 

Smith on Contracts (Ewell's Essentials, Qol. 11), with cognate de- 
cisions of this Court. 

Pollock (Ewell's Essentials, Vol. 111), Bigelow or Cooley on Torts 
' 

(Student's edition), with the decisions of this Court on the Law of 
Master and Servant, Negligence, and Fellow-servants. 

Angell, or some other work on Corporations generally, with chapters 
16 and 49 of The Code, and the decisions construing them. 

Clark's Code of Civil Procedure and Heard on Pleading. 
Best (Ewe117s Essentials, Vol. I I I ) ,  with North Carolina decisions, 

or 1 Greenleaf on Evidence. 
Toller (or some other good work) on Executors, with chapters 33 and 

54 of The Code, in connection with decisions relating thereto, or Shuler 
on Executors. 

Adams's Equity (Ewell's Essentials, Qol. I I ) ,  or Fetter's Equity 
Jurisprudence, or Bispham's Principles of Equity. 

Browne on Criminal Law, or Ewell's Essentials, Vol. I, Book 4, in 
connection with chapters 25 and 26 of The Code, and the decisions of 
this Court relating to them. 
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The Code of North Carolina; especially the Code of Civil Procedure. 
I t  is advisable that all students should read Creasy on the English 

Constitution. Instructors may excuse students from the study of the 
law governing advow?ons, tithes and other incorporeal hereditaments, 
not known to the law of this country; of speoial customs or prerogatives, 
and of such portions of the law as to prescriptions and forfeiture as are 
not applicable in the United States. 

Each applicant must have read law for twelve months at least, and 
shall file with the Clerk a certificate of good moral character, signed by 
two members of the bar who are practicing attorneys of this Court. 

3. Deposit. 
Each applicant shaII deposit with the Clerk a sum of money sufficient 

to pay the license fee before he shall be examined; and if, upon his 
examination, he shall fail to entitle himself to receive a license, the 
money shall be returned to him. . 

APPEALS-WHEN HEARD. 
4. Docketing. 

Each appeal shall be docketed for the judicial district to which i t  
properly belongs. Appeals in criminal actions shall be placed at the 
head of the docket of each district. Appeals in both civil and criminal 
cases shall be docketed, each in its own class, in the order in which they 
are filed with the .Clerk. 

Pittman v. Kimberly, 92-562 ; Avery v. Pritchard, 93--266 ; Rollins v. Love, 
97-210; Greenville v. Steamship Co., 98-163; Porter v. R. R., 1 M 7 8 ;  
S. v. James, SO&-792. 

I ' 5. When Heard. 
The transcript of the record on appeal from a judgment rendered 

before the commencement of a term of this Court must be docketed at 
such term before the completion of the call of the docket of the district 

. to which it belongs and stands for argument in its order. The transcript 
' of the record on appeal from a court in a county in which the Court 

shall be held during a term of this Court may be filed at such term or 
at the next succeeding term. I f  filed before the perusal of the docket of 
the district to which i t  belongs, i t  shall be heard in its order; otherwise, 
if a civil case, it shall be continued, unless, by consent, i t  is submitted 
upon printed argument under Rule 10; but appeals in criminal actions 
shall each be heard at the term at which i t  is docketed, unless, for cause 
or by consent it is continued. 

Normah v. Shaw, 94-431 ; Commissioner v. Steamship Go., 9%-163 ; Walker 
v. Scott, 102487; Porter v. R. R., 106-478; In re Berry, 107--326; Hinton 
v. Pritchard, 108-412. 
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6. Appeals in Crimthal Actions. 
Appeals in criminal cases, docketed before the perusal of the criminal 

docket for any district; shall be heard before the appeals in civil cases 
from said district. Criminal appeals docketed after the perusal of the 
district to which they belong, shall be called immediately at the close 
of argument of appeals from the Twelfth District, unless for cause other- 
wise ordered, and shall have priority over civil cases placed at the end 
of the docket. 

7. Call of each Judicial District. 
Causes from the First District will be called on Tueaday of the first 

week of each term of the Court; from the Second District, on Tuesday 
of the second week; from the Third District, on Tuesday of the third 
week; from the Fourth District, on Tuesday of the fourth week; from 
the Fifth District, on Tuesday of the fifth week; from the Sixth District, 
on Tuesday of the sixth week; from the Seventh District, on Tuesday 
of the seventh week; from the Eighth District, on Tuesday of the eighth 
week; from the Ninth District, on Tuesday of the ninth week; from the 
Tenth District, on Tuesday of the tenth week; from the Eleventh Dis- 
trict, on Tuesday of the eleienth week, and from the Twelfth District, on 
Tuesday of the twelfth week. 

8. End of Docket. 
The call of causes not reached and disposed of during the period 

allotted to each district, and those put to the end of the docket, shall 
begin at the close of argument of appeals fr?m the Twelfth District, and 
each cause, in its order, tried or continued, subject to Rule 6; but at the 
term of the Court held next preceding the end of the year, no civil cause 
will be called and tried after the expiration of the twelve weeks desig- 
nated, unless by consent of parties and the assent of the Court. 

9. Call of the Docket. 
Each appeal shall be called in its proper order; if any party shall not 

be ready, the cause, if a civil action, may be put to the end of the dis- 
trict, by the consent of counsel appearing, or for cause shown, and be 
again called when reached, if the docket shall be called a second time; 
except by consent or for cause shown, the first call shall be peremptory. 
At  the first term of the Court in the year a cause may, by consent of 
the Court, be put to the end of the docket; if no counsel appear for either 
party at the first call, it will be put to the end of the district, unless a 
printed brief is filed by one of the parties, and if none appear at the 
second call, i t  will be continued, unless the Court shall otherwise direct. 
The appeals in criminal actions will be called peremptorily for argu- 
ment on the first call of the docket, unless for good cause assigned. 
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10. Submi.ssio.1~ on Pm'nted Argument. 
When, by consent of counsel, it is desired to submit a case without 

oral argument, the Court will receive printed arguments, without regard 
to the number of the case on docket, or date of docketing appeal. Such 
consent must be signed by counsel of both parties and filed, and the 
Clerk shall make a note thereof on the docket; but the Court, notwith- 
standing, can direot an oral argument to be made, if it shall deem best. 

11. If Orally Argued. 
when the case is argued orally on the regular call of the docket, in 

behalf of only one of the parties, no printed argument for the other 
party will be received, unless i t  is filed before the oral argument begins. 
No brief or argument will be received after a case has been argued, or 
submitted, except upon leave granted in open Court, after notice to 
opposing counsel. 

12. If BBrf Filed by Either Parrty. 
When,a case is reached on the regular call of the docket, and a printed 

brief or argument shall be filed for either party, the case shall stand on 
the same footing as if there were an appearance by counsel. 

Dibbrell v. Insurance Go., 109-314. 

13. Cases Heard Out of their Order. 
I n  cases where the State is concerned, involving or affecting some 

matter of general public interest, the Court may, upon motion of the 
At~orney-General, assign an earlier place in the calendar, or fix a day 
for the argument thereof, which shall take precedence of other business. 
And the Court, at the instance of a party to a cause that directly involves 
the right to a public office, or a matter of great public interest, or at the 
instance of a party arrested in a civil action who is in jail by reason 
of inability to give bond or from refusal of the Court to discharge him, 
may make the like assignment in respect to it. 

14. Cases Heard Together. 
Two or more cases involving the same question may, by leave of the 

Court, be heard together, but they must be argued as one case, the 
Court directing, when the cqunsel disagree, the course of the argument. 

King v. Railroad, 112-318. - 

15. If Appeal not Prosecuted. 
Cases not prosecuted for two terms shall, when reached in ord& after 

the second term, be dismissed at the cost of the appellant, unless the 
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same, for sufficient cause, shall be continued. When so dismissed, the 
appellant may, a t  any time thereafter, not later khan during the week 
allotted to the district to which it belongs at  the next succeeding term, 
move to have the same reinstated, on notice to the appellee and showing 
sufficient cause. 

Brantly v. Jordan, 92-291; Avery v. Pritchard, 93-2fM; Briggs v. Jervis, 
9-64 ; Bryan v. Moring, 99-16 ; Wiseman v. Commissioners, 104-330 ; 
Cox v. Jones, 113-276; Aaron v. Lumber Co., 112-189. 

16. Motion to Dismiss. 
A motion to di~miss  an appeal for non-compliance with the require- 

ments of the statute in  perfecting an appeal must be made a t  or before 
entering upon the trial of the appeal upon its merits, and such motion 
will be allowed unless such compliance be shown in  the record, or waiver 
thereof appear therein, or such-compliance is dispensed with by a writ- 
ing, signed by the appellee or his counsel, to that effect, or unless the 
Court shall allow appropriate amendments. 

Hutchinson v. Rumfelt, 82-425; Barbee v. Green, 91-158; Cross v. Wil- 
liams, 9 1 4 9 1  ; Rollins v. Love, 97-210; Bryan v. Moring, 99-16; Rose v. 
Baker, 99-323; Hughes v. Boone, 100-347; Walker v. Scott, 102-487 ; Sim- 
mons v. Andrews, 106-201; Porter v. R. R., 106-478; Hinton v. Pritchard, 
108-412. 

17. Dismissed by  Appellee. 
I f  the appellant in a civil action shall fail to bring up and file a 

transcript of the record before the call of causes from the district from 
I 

which i t  comes is concluded, during the week appropriated to the dis-. 
trict, a t  a term of this Court in  which such transcript is required to be 
filed, the appellee, on exhibiting the certificate of the Clerk of the Court 
from which the appeal comes, showing the names of the parties thereto, 
the time when the judgment and appeal were taken, the name of the 
appellant, and the date of the settling of the case on appeal, if any has 
been filed, and filing said certificate or a certified transcript of the record 
in this Court, may have the appeal docketed and dismissed at  appellant's 
cost, with leave to the appellant, during the term, and after notice to 
the appellee, to apply for the redocketing of the cause. 

Sever v. McLaughlin, 8 2 3 3 2 ;  Wilson v. Seagle, 84-110; Cross v. Williams, 
9 1 4 9 6 ;  Avery v. Pritchard, 93-266; Rollins v. Love, 97-220 ; Bowen v. FOX, 
99-127; Walker v. Scott, 102-487 ; ib., 104-481 ; Rose v. Shaw, 105-126; 
Bailey v. Brown, 106-127; Davenport v. Crissom, 113-38; Paine v. Cureton, 
1 1 m .  

18. W h e n  Appeals Dismissed. 
When an  appeal is dismissed by reason of the failure of the appellant 

to bring up a transcript of the record, and the same, or a certificate for 
that purpose, as allowed by Rule 17, is procured by appellee, and the 
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case dismissed, no order shall be made setting aside the dismissal or 
allowing the appeal to be reinstated, even though the appellant may be 
otherwise entitled to such order, until the appellant shall have paid, or 
offered to pay, the costs of the appellee in  procuring the transcript of 
the record, or proper certificate, and in causing the same to be docketed. 

Bowen v. Fox, 99-127. 

19. ~ r a l z s c r i : ~ t  of the Record. 

(1) THE RECORD.-In every record of an action brought to this Court, 
the proceedings shall be set forth in  the order of time in  which they 
occurred, and the several processes, or orders, etc., shall be arranged to 
follow each other in  the order the same tobk place, when practicable. 

Green v. Collins, 2 M 3 9 ;  S, v. Jones, 82-891; Howell v. Ray, S-553; 
S. v. Butts, 91-524; Broadfoot v. McKethan, 92--561; Spence v. Tapscott, 
92--576; Bethea v. Byrd, 93--141; Perry v. Adams, 96-347 ; Smith v. E'ite, 
98-517; Jones v. Hoggard, 107-349; Drake v. Connelly, 107463;  Mitchell v. 
Tedder, 1-20; Durham v. R. R., 108-399; Branch v. Bobbitt, 10f3-525. 

(2)  PAGES N u ~ s ~ m ~ . - T h e  pages of the record shall be numbered, 
and there shall be written on the margin of each a brief statement of 
thT! subject-matter contained therein. 

( 3 )  INDEX.-On some paper attached to the record there shall be an 
index thereto, in the following or some equivalent form: 

I f  any cause shall be brought on for argument, and the above regula- 
tions shall not have been complied with, the case shall be dismissed or 
put to the end of the district, or the end of the docket, or continued, as 
may be proper. I f  not dismissed, it shall be referred to the Clerk, or 
some other person, to put the ,record in  the prescribed shape, for which 
an allowance of five dollars will be made to him, to be paid in each 
case by the appellant, and execution therefor may immediately issue. 

Green v. Collins, 28-139; S. v. Jones, 8 2 4 9 1  ; Gordon v. Sanderson, 83-1 ; 
Howell v. Ray, 83-553; Moore v. Vanderburg, %lo; Buie v. Simmons, 
90-9; Spencer v. Tapscott, 92-676; Bethea v. Byrd, $31141 ; S. v. Preston, 
104--733. 
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21. Marginal References. 
A case will not be heard until there shall be put in the margin of the 

record, as required in Rule 19 (2),  brief references to such parts of the 
text as are necessary to be considered in a decision of a case. 

22. Of Uwecessary Records. ' 

The cost of copies of unnecessary and irrelevant testimony, or of 
irrelevant matter about the appeal not needed to explain the exceptions 
or errors assigned, and not constituting a part of the record of the 
action of the Court taken during the progress of the cause, shall, in  all 
cases, be charged to the appellant, unless i t  appears that they were sent 
up by the appellee, in which case the cost shall be taxed against him. 

Grant v. Reese, 82-72; Clayton v. Johnston, 82423;  Tobacco Go. v. 
McElwee, 9f3-71; Durh6w v. R. R., 108399. 

PLEADINGS. 
$8. Menwra,nda of .  

Memoranda of pleadings will not be received or recognized in  the 
Supreme Court as pleadings, even by consent of counsel, but the same 
will be treated as frivolous and impertinent. 

Rowland v. Mitchell, 90-649; Daniel v. Eogers, 96-134; Wyatt v. R. R., 
109-306. 

24. Assigning Two or More Causes of Action. 
Every pleading containing two or more causes of action shall, in each, 

set out all the facts upon which it  rests, and shall not, by reference to 
others, incorporate in itself any of the allegations in  them, except that 
exhibits, by marks or numbers, may be referred to without reciting their 
contents, when attached thereto. 

26. When Scandalous. 
Pleadings containing scandalous or impertinent matter will, in  a 

plain case, be ordered by the Court to be stricken from the record, or 
reformed, and for this purpose the Court may refer i t  to the Clerk, ox 
some member of the bar, to examine and report the character of the . 
same. I 

26. Amendments. 
The Court may "amend any process, pleading or proceeding, either 

in form or substance, for the purpose of furthering justice, on such terms 
as shall be deemed just, at any time before final judgment, or may make 
proper parties to any case, where the Court may deem it  necessary and 
proper for the purpose of justice, and on such terms as the Court may 
prescribe." The Code, sec. 965. 

Justices v. Simmons, 4%-187; Wade v. New Bern, 73-318 ; Horne v. Horne, 
7EJ-101; Wiley v. Logan, 94-561; Grant v. Rogers, 94-755; Walton v. 
McKesson, 101428;  Wilson v. Pearson, 102-290; Hodge v. R. R., 10&24. 
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EXCEPTIONS. 
$7. How Assigned. 

Every appellant shall set out in  his statement of case served on appeal 
his exceptions to the proceedings, rulings or judgment of the Court, 
briefly and clearly stated and numbered: When no case settled is neces- 
sary, then, within ten days next after the end of the term a t  which the 
judgment is rendered from which an appeal shall be taken, or in  case 
of a ruling of the Court a t  chambers and not in  term time, within ten 
days after notice thereof, appellant shall file the said exceptions in  the 
Clerk's office. No other exceptions than those so set out, o r  filed, and 
made part of the case or record, shall be considered by this Court, other 
than exceptions to the jurisdiction, or because the complaint does not 
state a cause of action, or motions in  arrest fo r  the insufficiency of an 
indictment. 

Swepson v. Summey, 74-55l; McNeil v. Chadbourn, 79-449; Lampson v. 
R. R., 79-44;  Turner v. Foard, 8.3-68.3; King v. Page, 86-275; McDaniel v. 
Pollock, 87-503; Neal v. Mace, 89-171 ; Davenport v. Leary, 95-203; Thorn- 
ton v. Brady, 100-38; McKinnon v. Morrison, 104--354 (and cases there 
cited) ; Pollock v. Warwick, 104-638; Whitehurst v. Pettipher, 105-40; 
Taylor v. Plummer, 105-36; Helms v. Green, 105-251 ; Taylor v. Navigation 
Co., 105-484 ; Robeson v. Hodges, 105-49 ; Walker v. Scott, 1-56 ; Suther- 
land v. R. R., 1 0 6 1 0 0 ;  Simmons v. Andrews, 106-201; McMillan v. Cfambill, 
1 W 5 9 ;  Boyer v. Teague, 106-571 ; Allen v. R. R., 106-515; S. v. Parker, 
106-711 ; Everett v. Williamson, 107-2M ; Thompson v. Telegraph Co., 
1 0 7 4 4 9 ;  Lowe v. Elliott, 107-718; S. v. McDuffie, 107-885; Smith v. Smith, 
108-365 ; S. v. Brabham, 10&793 ; Marriner v. Lumber Go., 113-52 ; McLean 
v. Bruce, 113-390; Harper v. Pinkston, 112-293 ; S. v. Caldwell, 112-854. 

PRINTING RECORDS. 
28. What to  be Printed. 

Fifteen copies of so much and such parts of the record as may be 
necessary to a proper understanding of the exceptions and groundi of 
error assigned, as appear i n  the record in  each action, shall be printed. 
Such printed matter shall consist of the statement of the case on appeal, 
and of the exceptions appearing i n  the record to be reviewed by the 
Court; or, in case of a demurrer, of such demurrer and the pleadings to 
which i t  is entered. I f  the jury passed upon issues, the issues and find- 
ings thereon shall be printed, as likewise all exhibits and pleadings, or 
parts of pleadings, referred to in  the case. on appeal as necessary to 
show the contention of the parties. This will not preclude the parties 
in  the argument from referring to the manuscript parts of the record 
whenever they may deem it incidental to the argument. 

Rencher v. Anderson, 93-105; Witt v. Long, 9 S 3 8 8 ;  Smith v. Fite, 
98-517 ; Bowen v. Fox, -127 ; Horton v. Green, 104-400 ; Griffin v. Nelson, 
1 0 6 2 3 5 ;  Hunt v. R. R., 1 0 7 - 4 7 ;  Edwards v. Henderson, 109-83; Finlay- 
son v. Am. Acc. Co., 109-196; mrner v. Tate, 112--457. 
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29. How Designated. 
The counsel for the appellant shall designate such parts of the record 

as are required'to be printed and have the same copied for the printer; 
if he shall fail to do so, the Clerk of this Court shall cause the same to 
be done if the appellant shall request it and deposit the cost thereof. 

Witt v. Long, 93-388; Briggs v. Jervis, 9 H M ;  Turner v. Tate, 112457. 

If the record in an appeal shall not be printed, as required by this and 
the next preceding paragraph, at  the time i t  shall be called in its order 
for argument, the appeal shall, on motion of the appellee, be dismissed; 
but the Court may, after five days7 notice at the same term, for good 
cause shown, reinstate the appeal upon the. docket, to be heard at  the 
next succeeding term like other appeals : Provided, ?zevertheless, that 
this and the next preceding paragraph shall not apply to appeals i7t 

f o r m  pauperis, but in all such cases the Clerk shall make five type- 
writtencopies of such parts of the record as otherwise would be 
and furnish same for use of the Court on the argument. Should the 
appellant gain the appeal, the cost of such typewritten copies shall be 
taxed against the appellee as part of the cost on appeal. 

Witt v. Long, 8%-388; Rencher v. Anderson, 94-661 ; Briggs v. Jervis, 
98-454; Walker v. Scott, 102-487; Horton v. Green, 104-300; Whitehurst v. 
Pettipher, 105-39 ; Griffin v. Nelson, 106235 ; Stephens v. Koonce, 1-255 ; 
Smith v. Summerfield, 107-583; Edwards v. Henderson, 104-83. 

31. costs of Printimg. ' 

Costs for printing the record shall be allowed to the successful party 
in the case, at the rate of sixty cents per page of the size of the page in 
the North Carolina Reports, for each page of one copy of the record 
printed, not exceeding twenty pages, unless otherwise specially allowed 
by the Court, to be taxed in the bill of costs, and if the Clerk of this 
Court shall prepare the manuscript copy of the parts of the record to be 
printed in any appeal, he shall be allowed ten cents per copy sheet for 
such service, such allowance to be taxed and paid as other fees and 
charges allowed to the Clerk by law. 

Durham v. R. R., 108-399; Roberts v. Lewald, ib., 405. 

32. If Record Insufficiently P G t e d .  
If,  after a case shall be called for argument, it shall be made to appear 

to the Court that it cannot be heard intelligently until additional parts 
of the record be printed, the Court may, on motion of appellee's counsel, 
continue the cause to the end of the district to give appellant time to 
print such additional portions, and dismiss the appeal if such order be 
not complied with. 
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After argument the Court may, ex mero motu, if i t  appear that re- 
quired portions of the record have not been printed, suspend the further 
consideration of the questions raised by the appeal? and 'cause the Clerk 
to notify appellant or his counsel to furnish within a reasonable time a 
sufficient sum to pay for said printing, or the appeal will be continued 
or dismissed, at the discretion of the Court. 

~ e t h e a  v. Byrd, 93-141; Hunt v. E. R., 107447. . 
ARGUMENT. 

33. Oral Arguments. 4 

(1) The counsel for the appellant shall be entitled to open and con- 
clude the argument. 

(2)  The counsel for the appellant may be heard for one hour and a 
half, 'including the opening argument and reply. 
, (3)  The counsel for the appellee may be heard for one hour and a 

half. 
(4) The time occupied in reading the record before the armment 

begins shall not be counted as part of the time allowed for the argument; 
but this shall not embrace such parts of the record as may be read 
pending the argument. 

(5) The time for argurhent may be extended by the Court in a case 
requiring i t ;  but application for such extension must be made before the 
argument begins. The Court, however, may direct the argument of such 
points as it may see fit outside of the time limited. 

(6)  Any number of counsel may be heard on either side within the 
limit of the time above specified; but if several counsel shall be heard, 
each must confine himself to a part or parts of the subject-matter in- 
volved in the exceptions not discussed by his associate counsel, unless 
directed otherwise by the Court, so as to avoid tedious and useless repe- 
tition. 

34. Printed Argument or,Briefs. 
When the cause is submitted on printed argument under Rule 10, w a 

brief is filed, whether counsel appear or not, such brief or argument, if 
of appellant, shall set forth a brief statement of the case, embracing so 
much and such parts of the record as may be necessary to understand 
the case; the several grounds of exceptions and assignments of error 
relied upon by the appellant; the authorities relied upon classified under 
each assignment, and if'statutes are material, the same shall be cited by 
the book, chapter and section; but this shall not be understood to pre- 
vent the citation of other authorities in the argument. 

$5. Copies of Brief to be Furnished 
Fifteen copies shall be delivered to the Clerk of the Court, one of 

which shall be filed with the transcript of the record, one handed to each 
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of the Justices at the time the argument shall begin, one to the Reporter, 
andlone to the opposing counsel, when he shall call for the same. \ 

36. Brief  of Appellee. 
The appellee shall file the same number of like briefs, except that he 

may omit the statement of the case, and i t  shall be distributed i n  like 
manner. 

$7,  Cost of Briefs .  
The actual cost of printing his brief, not exceeding sixty cents per 

page of the size of the page in the North Carolina Reports, and not 
exceeding ten pages, shall be allowed to the successful party, to be taxed 
i n  the bill of costs. 

Emry v. R. R., 10-4. 

38. Reargument .  
The Court will, of its own motion, direct a reargument before decid- 

ing any case, if, in  its judgment, i t  is desirable. 
Lenoir v. Mining Co., 1 M 9 0 ;  Emry v. R. R., 1 0 M 4 .  

39. Agreement  of Counsel. 
The Court will'not recognize any agreement of counsel in  any case 

unless the same shall appear in  the record, or in  writing, filed i n  the 
cause i n  this Court. 

Adams v. Reeves, 74--106; Rouse v. Quinn, 75--354; Walton v. Pearson, 
8 2 4 6 4 ;  Scroggs v. Alexander, 8- ; Holmes v. Holmes, 88-833 ; Office v. 
Bland, 91-1 ; McCanless v. Reynolds, 91-244 ; Short v. Sparrow, 96-348: 
Manufacturing Go. v. Simmons, 97-439 ; Graves v. Hines, 1+323 ; Sondley v. 
Asheville, 112-694; Hemphill v. Morrison, 112-758; LeDuc v. Moore, 113- 
275 ; Graham v. Edwards, 114--228. 

40. Entry  o f  4ppeamran8ce. 
An attorney shall not be recognized as appearing in any case unless 

he  shall first sign a printed or written request by him, in  his own proper 
handwriting, addressed to the Clerk of the Court, that he be entered as 
counsel of record in  the case mentioned therein, and such request shall 
be attached to, and filed with, the transcript of the record in such case; 
and, upon filing such request, the Clerk shall enter the name of such 
attorney, or he may enter i t  himself, thereby making him counsel of 
record for the party he may designate therein. Such appearance of 
counsel shall be deemed to be general in  the case, unless a different 
appearance be indicated. Counsel of record are not permitted to with- 
draw f r o k  a case, except by leave of the Court. 

Walton v. Sugg, 61-98; Suiter v. Brittle, 90-19. 
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CERTIORARI AND SUPERSEDEAS. 

41. W h e n  Applied for. I 

Generally, the writ of certiorari, as a substitute for an appeal, must 
be applied for at the term of this Court to which the appeal ought to 
have been taken, or, if no appeal lay, then before or to the term of this 
Court next after the judgment complained of was entered in the Court 
below. If the writ shall be applied for after that term, sufficient cause 
for the delay must be shown. 

McDaniel v. Pollock, 87-503; Suiter v. Brittle, 92-43; Pittman v.. Kim- 
berly, 92-53; S. v. McDowell, 93--541; S. v. Johnston, 93-559; Turner v. 
Powell, 93-341; Mayo v. Leggett, 96-237; Porter v. R. R., 97-63;  S. v. 
Sloan, 97499; Briggs v. Jervis, 9-54; Boyer v. Teague, 100-571 ; Peebles v. 
Braswell, 1 0 7 4 8 ;  Lowe v. Elliott, 107-718 ; Guilford v. Georgia Go., 109- 
310; S. v. Black, 109-856. 

ha. How applied for. 
The writs of certiorari and supersed'eas shall be granted only upon 

petition specifying the grounds of application therefor, except when a 
diminution of the record shall be suggested, and i t  appears upon the 
face of the record that it is manifestly defective, in which case the writ 
of certiorari may be allowed, upon motion in writing. I n  all other cases 
the adverse party may answer the petition. The petition and answer 
must be verified, and the application shall be heard .upon the petition, 
answer, affidavit and such other evidence as may be pertinent. 

Currie v. Clark, S&-17 ; Cheek v. Watson, S W 2  ; Ware v. Nisbett, 92-202 ; 
Spence v. Tapscott, 92--576; Mayo v. Leggett, 9 6 2 3 7 ;  Porter v. R. R., 97-63 ; 
State v. Sloan, 9 7 4 9 9 ;  Briggs v. Jervis, 9&-454; Bryan v. Moring, 99-16; 
Williamson v. Boykin, 99-2-38; Walker v. Scott, 1 M ;  Graves v. Hines, 

' 106323 .  

43. Notice of. 
No such petition or motion in the application shall be heard unless 

the petitioner shall have given the adverse party ten days notice, in 
writing, of the same; but the Court may, for just cause shown, shorten 
the time of such notice. 

Sanders v. Thompson, 114--282. 

44. I f  Other Issues xecessary. 
If, pending the consideration of an appeal, the Supreme Court shall 

consider the trial of one or more issues of fact necessary to a proper 
decision of the case upon its merits, such issues shall be mad? up under 
the direction of the Court and certified to the court below for trial, and 
the case will be retained for that purpose. 
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- MOTIONS. 

45. In Writing. 
All motions made to the Court shall be reduced to writing and shall 

contain a brief statement of the facts on which they are founded, and 
the purpose of the same. Such motion, not leading to debate, nor fol- 
lowed by voluminous evidence, may be made at the opening of the 
sessions of the Court. 

McCoy v. Lassiter, 94--131. 

ABATEMENT AND REVIVOR. 
46. Death of Party. 

Whenever, pending an appeal in this Court, either party shall die, the 
proper representatives in the personalty or realty of the deceased party, 
according to the nature of the cases, may voluntarily come in, and, on 
motion, be admitted to become parties to the action, and thereupon the 
appeal shall be heard and determined as in other cases, and, if such 
representatives shall not so voluntarily become parties, then the opposing 
party may suggest the death upon the record, and thereupon, on motion, 
obtain an order that .unless such representatives shall become parties 
within the first five days of the ensuing term, the party moving for such 
order shall be entitled to have the appeal dismissed; or, if the party 
moving shall bg the appellant, he shall be entitled to have the appeal 
heard and determined, according to the course of the Court: Provided, 
such order shall be served upon the opposing party. 

47. When Appeal Abates. 
'When the death of the party is suggested, and the proper representa- 

tives of the deceased fail to appear by the fifth day of the term next 
succeeding such suggestion, and no action shall be taken by the opposing 
party within the time to compel their appearance, the appeal shall abate, 
unless otherwise ordered. 

OPINIONS. 
48. ~ h e i  Certified Down. 

"The Clerk shall, on the first Monday in each month, transmit, by 
some safe hand, or by mail, to the Clerks of the Superior Courts, 
certificates of the decisions of the Supreme Court, which shall have been 
on file ten days, in cases sent from said Court." Acts 1887, ch. 41. 

Cook v. Moore, 100-294; Summerlin v. Cowles, 107-459; S. v. Herndon, 
107-934; Scroggs V. Stevenson, 108260. 

THE JUDGMENT DOCKET. 
49. How Kept. 

The judgment docket of this Court shall contain an alphabetical index 
of the names of the parties in favor of whom and against whom each 
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judgment was entered. On this docket the Clerk of the Court will enter 
a brief memorandum of every final judgment affecting the right to real 
property, and of every judgment requiring, in whole or in part, the pay- 
ment of money-stating the names of the parties, the term at which 
such judgment was entered, its number on the docket of the Court; and, 
when it shall appear from the return on the execution, or from an order 
for an entry of satisfaction by this Court, that the judgment has been 
satisfied, in whole or in part, the Clerk at the request of any one inter- 
ested in such entry, and on the payment of the lawful fee, shall make 
a memorandum of such satisfaction, whether in whole or in part, and 
r'efer briefly to, the evidence of it. 

EXEUUTIONS. 
50. Teste of Executions. 

When an appeal shall be taken after the commencement of a term 
of this Court, the judgment and teste of the execution shall have effect 
from the time of the filing of the appeal. 

Rhyne v. McKee, 75-259. 

51. Issuing and Return of. 

Executions issuing from this Court may be directed to the proper 
officers of any county in the State. At the request of a party in whose 
favor execution is to be issued, i t  may be made returnable on any speci- 
fied day after the commencement of the term of this Court next ensuing 
its teste. I n  the absence of suoh request the Clerk shall, within thirty 
days after the certificate of opinion is sent down, issue such execution 
to the county from which the cause came, making it returnable on the 
first day of the next ensuing term. The execution may, when the party 
in whose favor judgment is rendered shall so direct, be made returnable 
to the term of the Superior Court of said county held next after the 
date of its issue, and, thereafter, successive executions will only be 
issued from said Superior Court, and, when satisfied, the fact shall be 
certified to this Court, to the end that an entry to this effect be made 
here. 

PETITION TO REHEAR. 
62. When Filed. 

A petition to rehear may be filed at the same term, or during the 
vacation succeeding the term of the Court at  which the judgment was 
rendered, or within twenty days after the commencement of the succeed- 
ing term. I f  such petition is ordered to be docketed by the Justice to 
whom it is submitted under Rule 53, such Justice may, upon suoh terms 
as he sees fit, make an order restraining the issuing of an execution, or 
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the collection and payment of the same, until the next term of said 
Court, o r  until the petition to rehear shall have been determined. 

Etheridge v. Vernoy, 71-184 ; Williams v. Williams, 71-216 ; Neal v. Cowles, 
71-266; Watson v. Dodd, 72-240; Hicks v. Skinner, 72-1; Haywood v. Davis, 
81-8; Devereux v. Devereux, 81-12; Earp v. Richardson, 81-5; Smith v. 
Lyon, 82--2; Young v. Greenlee, 85--593; Grant v. Edwards, S 3 1 ;  Strick- 
land v. Draughan, 91-103; Barcroft v. Roberts, 92-249; Emry v. R. R., 
102-234. 

68. What to Contain. 
The petition must assign the alleged error of law complained of;  or 

the matter overlooked; or the newly discovered evidence; and that the 
judgment complained of hae been performed or secured. Such petition 
shall be accompanied with the certificate of at  least two members of the 
bar of this Court, who have no interest i n  the subject-matter, and have 
never been of counsel for either party to the suit, that they have care- 
fully examined the .case and the law bearing upon the same, and the 
authorities cited in  the opinion, and that in  their opinion the decision 
is erroneous, and i n  what respect i t  is erroneous. The petition shall be 
sent to the Clerk of this Court, who shall indorse thereon the time when 
i t  was received, and deliver the same to the Justice designated by the 
petitioner, who shall be a Jwtice who did not dissent from the opinion; 
but the petition shall not be docketed unless such Justice shall indorse 
thereon that the case is a proper one to be reheard; and notice of the 
action had shall be given to the petitioner by the Clerk of this Court. 

The rehearing may be granted as to the whole case or restricted to 
specified points, as may be directed by the Justice who grants the appli- 
cation. 

Kincaid v. Conly, 82 -80 ;  ib . ,  64--387 ; Bledsoe v. Nixon, 6!3-81; Holmes v. 
Godwin, 69-467; Etheridge v. Vernoy, 71-184; Neal v. Cowles, 71-266; 
Williams v. Williams, 71-216; Hicks v. Skinner, 72-1; Shehan v. Malone, 
72-59; Watson v. Dodd, 72-240; Blackwell v. Wright, 74--733; Mason v. 
Pelletier, -6%; Haywood v. Davis, 81-8; Devereux v. Devereux, 81-12; 
Earp v. Richardson, 81-5; Lewis v. Rountree, 81-20; Smith v. Lyon, 82-1; 
Matthews v. Joyce, 85-258; Mauney v. Gidney, 8 G 7 1 7 ;  Grant v. Edwards, 
8%-246 ; Wilson v. Lineberger, 90-180 ; Carson v. Dellinger, -22% ; Lock- 
hart v. Bell, 90-499; Ruan v. Harrison, 91-76; Strickland v. Draughan, 
91-103; Barcroft v. Roberts, 92-250; White v. Jones, 92388; Simmons v. 
Nason, 92--12; University v. Harrison, 93-84; Dupree v. Ins. Go., 93-237; 
S. v. Starnes, 94-973; S. v. Gooch, -987; McDonald v. Carson, 95-377; 
Fisher v. Mining Co., 97-95 ; Weathersbee v. Farrar, 9&255; Davenport v. 
McKee, 98-500 ; S. v. Rowe, 9S-429 ; Bowen v. Fox, 99-127 ; Harrison v. 
Grizzard, 99-161; Farrar v. Staton, 101-78; Clark v. Currie, 103-203; 
Emry v. R. R., 105-45; Gay v. Grant, 105-478; Morrisey v. Swinson, 1- 
221 ; Worthy v. Brady, 1Mi-440. 

54. Notice of. 
Before applying for an  order to restrain the issuing of an execution, 

or the collection and payment of the same, written notice must be given 
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the adverse party of the intended motion, as prescribed by law, and also 
of the proposed application for a rehearing of the cause, with a copy of 
the petition therefor. The Court may, however, grant a temporary 
restraining order without notice. 

Ruffln v. Harrison, 91-76. 

55. Report in Hand of. 
The Clerk and every Commissioner of this Court who, by virtue or 

color of any order, judgment or decree of the Supreme Court in any 
action or matter pending therein, has received, or shalI receive, any 
money or security for money, to be kept or invested for the benefit of 
any party to such action or matter, or of any other person, shall, at the 
termmof said Court held next after the first day of January in each year, 
report to the Court a statement of said fund, setting forth the title and 
number of the action or matter, the term of the Court at which the order 
or orders under which the Clerk or such Commissioner professes to act, 
was made; the amount and character of the investment, and the security 
for the same, and his opinion as to the sufficiency of such security. In 
every subsequent report he shall state the condition of the fund, and 
any change made in the amount or character of the investment, and 
every payment made to any person entitled thereto. 

56. Report Recorded. 
The reports required by the preceding paragraph shall be examined 

by the Court, or some member thereof, and, their or his approval in- 
dorsed, shall be recorded in a well-bound book, kept for the purpose, in 
the office of the Clerk of the Supreme Court, entitled Record of Funds, 
and the cost of recording the same shall be allowed by the Court and 
paid out of the fund. The report shall be filed among the papers of the 
action or matter to which the fund belongs. 

BOOKS. 
57. Books Taken Out. 

No book belonging to the Supreme Court Library shall be taken there- 
from except into the Supreme Court chamber, unless by the Justices of 
the Court, the Governor, the Attorney-General, or the head of some 
department of the executive branch of the State Government, without 
the special permission of the Marshal of the Court, and then only upon 
the application in writing of a judge of a Superior Court holding court 
or hearing some matter in the city of Raleigh, the President of the 
Senate, the Speaker of the House of Representatives, or the chairman 
of the several committees of the General Assembly; and in such case the 
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Marshal shall enter in a book kept for the purpose, the name of the 
officer requiring the same, the name and number of the volume taken, 
when taken and when returned. 

CLERK. 
58. Minute Book. 

The Clerk shall keep a Permanent Minute Book, containing a brief 
summary of the proceedings of this Court in pach appeal disposed of. 

59. CZerk to haive Opinions Typewdten and Bent to Judges. 

After the Court has decided a cause, the Judge assigned to write i t  
shall hand the opinion, when written, to the Clerk, who shall cause five 
typewritten copies to be at  once made and a copy sent to each member 
of the Court, to the end that the same may be more carefully examined 
and the bearing of the authorities cited may be considered prior to the 
day when the opinion shall be finally offered for adoption by the Court 
and ordered to be filed. 

LIBRARIAN. 
60. Reports by him. 

The Librarian shall keep a correct catalogue of all books, periodicals 
and pamphlets in the library of the Suprenie Court, and report to the 
Court on the first daylof the Spring Term of each year what books have 
been added during the year next preceding his report, to the library, by 
purchase or otherwise, and also what books have been lost or disposed of, 
and in what manner. 

61. Sittings of the Court. 

The Court will sit daily, Sundays and Mondays excepted, from 10 
a.m. to 2 p.m., for the hearing of causes, except when the docket of a 
district is exhausted before the close of the week allotted to it. The Court 
will sit, however, on the first Monday of each term for the examination 
of applicants for license to practice law. 

62. Citation of Reports. 
, Inasmuch as many of the volumes of Reports prior to the 63d have 

been reprinted by the State with the number of the Report instead of 
the number of the Reporter, and still other volumes will be reprinted 
and numbered in like manner, counsel can cite the volumes prior to the 
63d either as- 
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RULES OF PRACTICE 
IN THB 

SUPERIOR COURTS OF NORTH CAROLlNA 

REVISED AND ADOPTED BY !CHI 

JUSTICES OF THE SUPREME COURT 

Barnes v. Easton, 98-116. 

RULES. 
1. Entries on Recod. 

No entry shall be made on the records of the Superior Courts (the 
summons docket excepted) by any other person than the Clerk, his 
regular deputy, or some person so directed by the presiding judge or the 
.judge himself. 

Walton v. McKesson, 10148. 

2. Swety on Prosecution Bond and Bail. 
No person .who is bail in any action or proceeding, either civil or 

criminal, or who is security for the prosecution of any suit, or upon 
appeal from a justice of the peace, or is security in any undertaking to 
be affected by the result of the trial of the action, shall appear as counsel 
or attorney in the same cause. And it shall be the duty of the clerks of 
the several Superior Courts to state, in the docket for the court, the 
names of the bail, if any, and security for the progecution in each case, 
or upon appeal from a justice of the peace. 

3. Opening and Conclusion. 
I n  all cases, civil or criminal, when no evidence is introduced by the 

defendant, the right of reply and conclusion shall belong to his counsel. 
Brooks v. Brooks, 90-142; Cheek v. Watson, 90-302. 

4. Examiaatioa of Witnesses. 
When several counsel are employed on the same side, the examination, 

or cross-examination, of each witness shall be conducted by one counsel; 
but the counsel may change with each successive witness, or with leave 
of the court, in a prolonged examination of a single witness. When a 
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witness is sworn and offered, or when testimony is proposed to be elicited, 
to which objection is made by counrjel of the opposing party, the counsel 
so offering shall state for what purpose the witness, or the evidence to be 
elicited, is offered; whereupon the counsel objecting shall state his objec- 
tion and be heard in support thereof, and the counsel so offering shall 
be heard in  support of the competency of the witness and of the proposed 
evidence in conclusion, and the argument shall proceed no further unless 
by special leave of the court. 

Olive v. Olive, 99-485; Dupree v. Ins. Co., 93-237. 

5. Motiom for Colttimame. - 
When a party in a civil suit moves for a continuance on account of 

absent testimony, such party shall state, in a written affidavit, the nature 
of such testimony and what, he expects to prove by it, and the opposite 
party may file his counter-affidavit, whereupon the motfon shall be 
decided without debate, unless permitted by the court. 

(The above rules substamtially prescribd by the Supreme Court at 
January Term, 1815, the last beimg amended by Acts 1885, chapter 89.4.) 

6. Deckiolt of Right to Condude not Appealable. 
I n  any case where a question shall arise as to whether the counsel for 

the.plaintiff or the counsel for the defendant shall have the reply and 
the conclusion of the argument, except in the cases mentioned in Rule 3, 
the court shall decide who is so entitled, and its decision shall be final 
and not reviewable. 

Brooks v. Brooks, 90-142; Cheek v. Watson, 90-302; Austin v. Secrest, 
91-214; 5. v. Keene, 100-609; S. v. Anderson, 101-768; Shober v. Wheeler, 
113470. 

7. Issues. 
Issues shall be made up as provided and directed in The Code, secs. 

395 and 396. 
Wright v. Cain, 93-206 ; McDonald v. Carson, 94--187 ; Carpenter v. Tucker, 

9-96; Mining Co. v. Smelting Co., 99-445; Davidson v. Gifford, 1-18; 
Humphreys v. Trustees, 1%132; Carey v. Carey, 108--267; Perry v. Jackson, 
88-103; Silver Valley Co. v. Baltimore S. Co., 991445; YcAdoo v. R. R., 
106-140; Denmark v. R. R., 107-187 ; Leach v. Linde, 108-547. 

8. Judgments. 
Judgments shall be docketed as provided and directed in The Code, 

sec. 433. 

9. Tmmcript of Judpenlts.  
Clerks of the Superior-Courts shall not make out transcripts of the 

original judgment docket, to be docketed in another county, until after 
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the expiration of the term of the court at which such judgments were 
rendered. 

Norwood v. Thorp, 6 4 - 4 2  ; Farley v. Lea, 20-169. 

10. Docketing Mag.istrates' Judgments. 
Judgments rendered by a justice of the peace upon a summons issued 

and returnable on the same day as the cases are successively reached and 
passed on, without continuance as to any, shall stand upon the same 
footing, and transcripts for docketing in the Superior Court shall be 
furnished to applicants at the same time after such rendition of judg- 
ment, and, if delivered to the clerk of such court on the same day, shall 
create liens on real estate, and have no priority or precedence the one 
over the other, if all are, or shall be, entered within ten days after such 
delivery to said clerk. 

Johnson v. Sedberry, 65-1. 

11. T r m c h p t  on Appeal to Supreme Court. 
I n  every case of appeal to the Supreme Court, or in which a case is 

taken to the Supreme Court by means of the writ of certiorari as a sub- 
stitute for an appeal, it shall be the duty of the clerk of the Superior 
Court, in preparing the transcript of the record for the Supreme Court, 
to set forth the proceedings in the action in the order of time in which 
they occurred, and the several processes, or orders, and they shall be 
arranged to follow each other in order as nearly as practicable. 

The pages of the transcript shall be plainly numbered, and there shall 
be written on the margin of each a brief statement of the subject-matter, 
opposite to the same. 

On some paper attached to the transcript of the record there shall be 
an index to the record in the following, or some equivalent form: 

12. Tmmcript on Appeall-When Sent up. 
Transcripts on appeal to the Supreme Court shall be forwarded to that 

Court in twenty days after the case agreed, or case settled by the judge, 
is filed in oBce of clerk of the Superior Court. 

Code, sec. 551 ; Walker v. Scott, 104-481 ; Bailey v. Brown, 106-127 ; S. v. 
Nash, 109-822; Griffin v. Nelson, 106-235; Roberts v. Lewald, 10W05; 
Avery v. Pritchard, 93-266. 
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13. Reports of Cterks and Commi..ssioners. 
Every clerk of Superior Court, and every commissioner appointed by 

such court, who, by virtue or color of any order, judgment or decree of 
the court in any action or proceedings pending in it, has received or shall 
receive any money or security for money, to be kept or invested for the 
benefit of any party to such action, or of any other person, shall, at the 
term of such court held on or next after the first day of January in each 
year, report to the judge a statement of said fund, setting forth the title 
and number of the action, and the term of the court at which the order, 
or orders, under which the officer professes to act, were made, the amount 
and character of the investment, and the security for the same, and his 
opinion as to the sufficiency of the security. I n  every report, after the 
first, he shall set forth any change made in the amount or character of 
the investment since the last report, and every payment made to any 
person entitled thereto. 

The reports required by the next preceding paragraph- shall be made to 
the judge of the Superior Court holding the first term of the court in 
each and every year, who shall examine, or cause the same to be exam- 
ined, and, if found correct, and so certified by him, shall be entered by 
the clerk upon his book of accounts of guardians and other fiduciaries. 

14. Recordari. 
The Superior Court shall grant the writ of recordam' only upon the 

petition of the party applying for it, specifying particularly the grounds 
of the application for the same. The petition shall be verified and the 
writ may be granted with or without notice; if with notice, the petition 
shall be heard upon answer thereto duly verified, and upon affidavits and 
other evidence offered by the parties, and the decision thereupon shall 
be final, subject to appeal as in other cases; if granted without notice, 
the petitioner shall first give the undertaking for costs, and for the writ 
of supersedeas, if prayed for as required by The Code, sec. 545. In 
such case, the writ shall be made returnable to the term of the Superior 
Court of the county in which the judgment or proceeding complained of 
was granted or had, and ten days notice in writing of the filing of the 
petition shall be given to the adverse party before the term of the court 
to which the writ shall be made returnable. The defendant in the peti- 
tion, at the term of the Superior Court to which the said writ is return- 
able, may move to dismiss, or answer the same, and the answer shall be 
verified. The court shall hear the application at the return term 
thereof-unless for good cause shown the hearing shall be gontinued- 
upon the petition, answer, affidavits and such evidence as the court may 
deem pertinent, and dismiss the same, or order the case to be placed on 
the trial docket according to law. 
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I n  proper cases the court may grant the writ of certiorari in like 
manner, except that in case of the suggestion of a diminution of the 
record, it shall manifestly appear that the record is imperfect, the 
court may grant the writ upon motion in the cause. 

See cases cited in Clark's Code (2 Ed.), pp. 554 and 565;  Boing v. R. R., 
88-62; Davenport v. Grissom, 113-38. 

16. Judgment-Whert to Require Bonds to be Filed. 
I n  no case shall the court make or sign any order, decree or judgment 

directing the payment of any money or securities for money belonging 
to any infant or to any person, until i t  shall' first appear that such 
person is entitled to receive the same and has given the bonds required 
by law in that respect, and such payment shall be directed only when 
such bonds as required by law shall have been given and accepted by 
competent authority. 

16. Next Frien&How Appointed. 
I n  all cases where i t  is proposed that infants shall sue by their next 

friend, the court shall appoint such next friend, upon the written appli- 
cation of a reputable disinterested person closely connected with such 
infant ; but if such person will not apply, then upon the like application 
of some reputable citizen, and the court shall make such appointment 
only after due inquiry as to the fitness of the person to be appointed. 

McCormick v. High, 75-283; George v. High, 85-113; Young v. Young, 
91-359 ; Tate v. Mott, 96-19 ; Smith v. Smith, 108365. 

17.  Guardian ad Litem-How Appointad. 
All motions for a guardian ad litem shall be made in writing, and the 

court shall appoint such guardian only after due inquiry as to the fitness 
of the person to be appointed, and such guardian must file an answer in 
every case. 

Moore v. Gidney, 75-34; Young v. Young, 91-369. 

18. Cases Put at Foot of Docket. 
All civil actions that have been at issue for two years, and that may 

be continued, by consent, a t  any term, will be placed at the end of the 
docket for the next term in their relative order upon the docket. When 
the continuance shall be ordered, and when a civil action shall be con- 
tinued, on motion of one of the parties, the court may, in its discretion, 
order that such action be placed at the end of the docket, as if continued 
by consent. 

19. When Opinion .Is Certified. 
When the opinion of the Supreme Court in any cause which has been 

appealed to that Court has been certified to the Superior Court, such 
I 603 



I N  THE SUPREME COURT 

cause shall stand on docliet in its reeular order at the first term after 
u 

receipt of the opinion for judgment or trial, as the case may be, except 
in criminal actions in which the judgment has been affirmed. 

Laws 1887, ch. 192, see. 3; Calvert v. Peebles, 82-334; Murrill v. Murrill, 
90-120 ; - Spence v. Tapscott, 93-250 ; Williams v. Whiting, 94481 ; White v. 
Butcher, 97-7; Stephens x. Koonce, 100-2222; Cook v. Moore, 100-294. 

20. Cp,lendar. 
When a calendar of civil actions shall be made under the supervision 

of the court, or by a coqmittee of attorneys under the order of the court, 
or by consent of the court, unless cause be shown to the contrary, all 
actions continudd by consent, and numbered on the docket between the 
first and last numbers placed upon the calendar, will be placed at the 
end of the docket for the next term, as if continued by consent, if such 
actions have been at issue for two years. 

21. Cases Set for a Day Certain. 
Neither civil nor criminal actions will be set for trial on a day certain, 

or not be called for trial before a day certain, unless by order of the 
court; and if the other business of the term shall have been disposed of 
before the day for which a civil action is set, the court will not be kept 
open for the trial of such action except for some special reason apparent 
to the judge; but this rule will not apply when a calendar has been 
adopted by the court. 

22. Calendar Under Control of Court. 
The court will reserve the right to determine whether it is necessary 

to make a calendar, and also, for the dispatch of business, to make orders 
as to the disposition of causes placed upon the calendar and not reached 
on the day for which they may be set. 

23. Non-jury Cases. 
Whea a calendar shall be made, all actions that do not require the 

intervention of a jury, together with motions for interlocutory orders, 
will be placed on the motion docket, alid the judge will exercise the right 
to call the motion docket at any time after the calendar shall be taken up. 

24. Appeals f r o m  Justices of th'e Peace. 
Appeals from justices of the peace in civil actions will not be called 

for trial unless the returns of such appeals have been docketed ten days 
previous to the term, but appeals docketed less than ten days before the 
term may be tried by consent of parties. 

S. v. Edwards, 110-511. 
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25. O n  Cowent Continuance-Judgment for Costs. 
When civil actions shall be continued by consent of parties, the court 

will, upon suggestion that the charges of witnesses al?d fees of officers 
have not been paid, adjudge that the parties to the action pay respec- 
tively their own costs, subject to the right of the prevailing party to have 
such costs taxed in the final judgment. 

16. Time to File Pleadings-How Computed. 
When time to, file pleadings is allowed, it shall be computed from the 

adjournment of the court. 
Mitchell v. Hoggard, 105-173; Seay v. Yarborough, 94-291; Delafield v. 

Oons. Co., 115--21. 

27. Qounsel not Xent for. 
Except for some unusual reason, connected with the business of the 

court, attorneys will not be sent for when their cases are called in their 
regular order. 

28. Criminal Dockets. 
Clerks of the courts will be required, upon the criminal dockets pre- 

pared for the court and solicitor, to state and number the criminal busi- 
ness of the court in the following order: 

F i r s t A l l  criminal causes at issue. Second-A11 warrants upon 
which parties have been held to answer at  the term. Third-All pre- 
sentments made at  preceding terms undisposed of. Fourth-A11 cases 
wherein judgments nisi have been entered at  the preceding term against 
defendants and their sureties, and against defaulting jurors or witnesses 
in behalf of the State. 

29. Civil and Criminal Dockets-What t o  Contain. 
Clerks will also be required, upon both civil and criminal. dockets, to 

bring forward and enter in different columns of sufficient space, in each 
case : 

First-The names of the parties. Second-The nature of the action. 
Third-A summary history of the case, including the date of issuance 
of process, pleadings filed, and a bi-ief note of all proceedings and ~ rde r s  
therein. Fourth-A blank space for the entries of the term. 

30. Books. 
The clerks of the Superior Courts shall be chargeable with the care 

and preservation of the volumes of reports, and shall report at each 
term to the presiding judge whether any and what volumes have been 
lost or damaged since the last preceding term. 





PROCEEDINGS IN MEMORY 

HON. EDWIN GODWIN READE 

The announcement of the death of Judge Reade, which occurred 
18 October, 1894, was made by Mr. Thomas S. Kenan, and upon the 
adjournment of the Court a meeting of the Bar was held, Chief Justice 
Shepherd presiding, and Mr. Armistead Jones acting as secretary. A 
committee was appointed to draft ,resdutions, and, at an adjourned 
meeting held on 12 December, 1894, the committee made their report, 
through Mr. R. H. Battle, as follows: 

"Edwin Godwin Reade, LL.D., who died in the city of Raleigh in 
the early morning of Thursday, 18 October, 1894, was the son of Robert 
R. Reade and his wife Judith (Gooch) Reade, and was born at Mount 
Tirzah, in Person County, 13 kovember, 1812, the same year in which 
the late Chief Justice W. N. H. Smith, who served with him on the 
Supreme Court Bench, and the late Justice Thomas S. Ashe, who suc- 
oeeded him on that Bench, were born. 

"His father died during Edwin's early infancy, leaving him to the 
care of an excellent mother, to whom he always attributed the best 
characteristics of his life-industry, integrity and Christian piety. 
From her, too, he probably inherited much of his vigorous mental powers. 
Her  means were very limited, and he obtained his education at an 
humble school in the neighborhood of his birthplace, except for a year 
or  two, when he was a pupil of Rev. Mr. Morrow, a Presbyterian min- 
ister who taught school at Oaks, in Orange County, and of that distin- 
guished teacher, Rev. Alexander Wilson, D.D., then of Granville County, 
whose friendly counsel and encouragement were always gratefully re- 
membered by him. I n  the meantime he had assisted in the support of 
his mother's family by manual labor on a farm, in a carriage shop, and 
i n  a tanyard. About the time he became of age he read law, mostly, if 
not entirely, without a teacher, and, being admitted to the bar, began 
-the practice at  Roxboro in 1835. Soon the people of his county, and 
then those of Granville and Orange, where he attended courts, recog- 
nized his faithfulness to business and his ability as an advocate, and 
his progress was onward and upward. His forensic skill in a few years 
became such that lawyers like William A. Graham and Hugh Waddell, 
of Orange; R. B. Gilliam and Mark Lanier, of Granville; William 
Eaton, Jr., of Warren, and William H. Haywood, Henry W. Miller and 
George E. Badger, of Raleigh, found him a foeman worthy of their 
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steel. I n  skill in the examination of witnesses and in ability to win the 
minds of juries to his side by persuasive eloquence, he has had few 
equals in the State. 

."In 1855 he was elected to the United States Congress as th6 candi- 
date of the Whig-American party, over the eloquent John Kerr, and 
served one term. I n  1863 he was appointed Senator in the Congress of 
the Confederate States by Governor Vance, to fill the vacancy caused by 
the resignation of Hon. George Davis (to accept the position of Attorney- 
General of the Confederate States), and during the same year he was 
elected a judge of the Superior Courts of the State, and served until the 
end of the war. Under an appointment from Provisional Governor 
Holden he continued to ride the circuit until the winter of 1865, when 
he was elected to the Supreme Court with Chief Justice Pearson and 
Judge Battle. He was also elected President of the State Convention, 
called soon after the war, to adopt a new Constitution, having been 
elected a delegate by an almost unanimous vote of the people of his 
native county. I n  1868, on the nomination of both political parties, he 
was elected Associate Justice of the Supreme Court under the present 
Constitution, and held the office until 1878, when his term expired. Soon 
thereafter he was made President of the Raleigh National Bank, and . continued at its head and that of the National Bank of Raleigh, which 
was chartered to take its place, until his death. Successful in finance, 
as he had been as lawyer, statesman and jurist, the bank became, under 
his management, one of the most successful institutions of the kind in 
the South. 

"After Mr. Reade's retirement from the United States Congress he 
served his people, to the great benefit of Person County, as Presiding 
Justice of the County Court for many years. I n  1866 and 1867 he was 
Grand Master of the Freemasons in the State. H e  was a member of 
the Presbyterian Church from his youth, and one of its ruling elder8 for 
many years, at his old home and in Raleigh, which was his home since 
he became a member of the Supreme Court Bench. He received the 
degree of Doctor of Laws from our State University. 

"Judge Reade was twice married-in early life to Miss Emily A. L. 
Moore, of Person; and she having died, in 1871 to Mrs. Mary E. Par- 
mele, of the town of Washington, who survives him. He had no chil- 
dren. As a husband he was gentle, tender and affectionate; and to his 
relatives he was generous to munificence. I n  person he was tall, hand- 
some and graceful, and always dressed in taste as became a gentleman. 
He was very dignified in his manners, but courteous to strangers and affa- 
ble with his friends. His enemies, of whom he had but few, seldom re- 
turned a second time to excite the expression of his scathing indignation. 
His courage, moral and physical, was extraordinary, and his will very 
strong. Without such qualities, as well as great and varied talents, he 
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could never have attained the success which marked his career in life. 
His mind was of a very high order. 

"As a speaker Judge Reade was not oratorical, but clear, forcible and 
logical, and so simple and persuasive that he generally captivated his 
hearers and led them unresisting to his own conclusions. He generally 
spoke in low tones, but with great distinctness, and his voice was as 
insinuating as his language. 

"As a Judge he was diligent, able and faithful-not the equal of 
some in the learning of the books, but hardly inferior to the ablest of 
our jurists in ability to comprehend the pridciples involved in compli- 
cated causes, such as commanded the attention of the Supreme Court 
during the t*oublous times of his incumbency. His recoried opinions, 
to be found in our Reports, from Phillips' Reports to the 79th volume, 
inclusive, are ever perspicuous, direct and logical. There is no mistak- 
ing the points he made or the conclusions to which he came. Seeing 
clearly himself, he had the gift of making clear to others what he wished 
to say. His sympathies seemed ever to be on the side of the poor, and 
the legal profession considered him the special champion of the home- 
stead and other exemptions'of the debtor. .He was for giving him all the 
protection that the most liberal construction of the Constitution and 
laws could possibly afford. 

"In business dealings Judge Reade was straightforward, honest and 
particular; and as the material reward of his industry and sound judg- 
ment during a long life he amassed a handsome estate. Of his increas- 
ing means he proved a just steward, and his charities were wise and 
liberal, but free from ostentation. 

"In a review of his life, with its honors and successes, the many high 
places he worthily filled, the noble words he spoke and wrote, and the 
kind deeds he did, the question arises in our minds, How many of the 
great men of our State, living or dead, have achieved more than Edwin 
G. Reade ? 

"The following resolutions are therefore recommended for adoption: 

"Resolved, 1. That the life of Judge Reade affords an encouraging 
and stimulating example to the younger brethren of the Bar, ambitious ' to reap the rewards and honors of the profession, as showing what may 
be and has been accomplished by industry, integrity, moral courage and 
devotion to the interests of clients, in spite of many disadvantages. 

"2. That the older members have cause for pride in that example and 
his many accomplishments, as illustrating the ability and high character 
of the leaders of the Bar during the second and' third quarters of the 
century, in which he was a conspicuous figure. 

"3. That we all mourn his loss to this community and the State at  
large, though he had lived to the age when the strength of man is but 
labor and sorrow, and died full of y'ears as of honors. 
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"4. That a copy of these resolutions be sent to the widow of our 

deceased brother by the chairman. 
" 5 .  That a copy of this report and these resolutions be presented to 

the Supreme Court, with a request that they be entered on its minutes. 
"JOSEPH B. BATCHELOR, 
"0. M. BUSBEE, 
"A. W. HAYWOOD, 
"T. W.  SON, 
"R. H. BATTLE, 

Committee." 

Remarks were made by Mr. Battle and Mr. J. B. Batchelor. The 
report of the committee was adopted, and the proceedings, subsequently 
presented to the Court by the Attorney-General, were received in the 
following remarks by CHIEF JUSTICE SHEPHERD : 

"The Court is glad to unite with the members of the Bar in the reso- 
lutions in memory of the distinguished jurist which have just been pre- 
sented. For many years he stood before the people of this State in the 
light that shines upon her publio men. The light but served to make 
more manifest the virtues, the eminent ability and the high integrity 
of character that emphasized his life. During his entire public career 
he illustrated the sturdy qualities of mind and heart that win public 
confidence and ennoble human life. He was called to occupy high official 
station, judicial and political, and always filled it with honor to himself 
and to the satisfaction of the people. He lived a quiet, simple, unosten- 
tatious life, true to his supreme conviction of duty and blest with 
constant deeds of sympathy and benevolence. 

"As a Judge of this Court he ranked among the ablest who have 
adorned i t  during its existence. His even-unbending honesty of purpose, 
his individuality, and his strong legal mind constituted a positive force 
in its deliberations and are reflected in its opinions. His written opinions 
are a lasting memorial of his great intellectual attainments. He was a 
true North Carolinian, and as a Judge worthy to sit in her highest 
Court. 

"The resolutions of the Bar will be properly entered upon the records 
of this Court and published in the Reports." 
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ACCEPTANCE OF PART A8 PAYMENT IN FULL OF DEBT, 115. 

ACCORD AND SATISFACTION, 115. 

ACCOUNT OF ADMINISTRATOR. 
1. An account filed by an administrator, entitled "Annual Account" on its 

face, and so styled by the clerk in approving and filing it, and re- 
corded in the "Record of Accounts," and not in the record of ''Final 
Settlements," and, moreover, showing a balance struck and in the 
hands of the administrator for the exigencies of the estate, and not 
as due the distributees, is not a "final account" to which the six years 
statute of limitation is applicable. Bzcrgwy.n v. Dude&, 115. 

2. Where such an account was filed by a public administrator the trust 
is not ended and the statute does not begin to run until his resignation 
and the appointment of an administrator do bortis no%. Ibid. 

3. In  such case the sureties on the bond of the first administrator will be 
protected by the lapse of three years from the taking out of letters 
of administration de bonis finon. Iblcl. 

ACCOUNT, ACTION FOR. , 

1. Where an agent is intrusted with money to be disbursed, his principal 
may sustain a bill in equity against him for an account of his agency, 
and under aur present system of practice, in which legal and equitable 
relief may be demanded in the same action, a cashier of an insolvent 
bank may, in an action by the receiver to recover an alleged balance 
in his hands, be held to an accounting, an account being necessary 
to ascertain the amount of said balance, if any. Durn v. Johmtofi, 
249. 

2. I n  an action by the receiver against the former cashier of an insolvent 
banking association the complaint alleges that defendant, in the 
course of his agency, received into his possession of the funds of the 
association a certain amount, and that he accounted for and turned 
over to his successor a smaller amount, and that demand has been 
made upon him for the Galance, which he has failed to turn over to 
the receiver: Held, that the complaint states a cause of action in the 
nature of LdebWtus assumpait, in which i t  is not necessary to state 
the particular items constituting the debt. Ibid. 

ACKNOWLEDGMENT IN WRITING. 
A written acknowledgment of. a debt is as effective to stop the running 

of the statute of limitations against the right to foreclose a mortgage 
by which the debt is secured as would be a payment on the debt. 
Royster v. FarreZZ, 306. 

ACTION. 
For Damages, 33, 76, 284, 310, 318, 417, 553, 559, 579, 603, 631, 638, 648, 
657, 687, 673, 676. 
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Pw Durnages f 09- Eleductioa of Daughter: 

A father, befng entitled to the services of his minor daughter, and it being 
incumbent on him to pay the expenses attendant upon her illness and 
death, has a right of action against her seducer for the loss of such 
services, etc., and the jury may add punitory damages for the injury 
to his affections and the destruction of his household. Scarlett 9. 

Norwooal, 284. 

For Accmnt, 249. 

For Accomthg dgairzst ddrwhistrator, 415. 

Oa Note, 187, 287. 
Oa Note fm Nubscription, to Ntoclc, 402. 

0 a  Contract, 210, 303. 

Against the Sbate: 

1. In proceedings under sections 947 and 948 of The Code for the adjudi- 
cation of alleged claims against the State, the State has the right to 
plead the bar of the statute of limitations to prevent a recommenda- 
tory decision. Cowles u. B., 173. 

2. When the facts pertaining to an alleged claim against the State are 
well known or readily ascertainable: and there are no "grave ques- ' 

tions of law" to be decided in order that the General Assembly may 
be informed as  to its duty under the law, this Court will not under- 
take to render a recommendatory judgment thereon, nor was it in- 
tended by the provisions of the Constitution (Art. IV, sec. 9) that 
it should be so. Ibid. 

I For Cancel6ation of Mortgage: 
Where there are mortgages upon land in this State held by nonresident 

mortgagees, and a subsequent trust deed affecting part of the same 
land, the trustee and one cestwi que trust being resident in this State, 
and another cestui que trust being resident of another State, the mort- 
gagee and trustee (being resident in this State) can bring and main- 
tain in the State courts (1) an action against the trustee and the 
cestzcis que trustwt, asking for an iidjudication of the amount due on 
the claims, and a sale to satisfy them, and pay over to the plaintiff 
any balance due him, thus treating the older mortgages as satisfied; 
or (2) an action against the first mortgagees for a settlement and 
cancellation of the mortgages; or (3) a combined action againkt all 
the parties for foreclosure of the trust deed and cancellation of the 
mortgages. Sprimger v. Sheets, 370. 

2. A beneficiary under a trust deed is a necessary party to an action by a 
mortgagor to cancel certain mortgages on the land described in said 
deed, and to foreclose said trust deed, although the trustee has been 
made a party to the action. Ibid. 

3. In  an action for the cancellation of certain mortgages and the fore- 
closure of a subsequent trust deed to the same land the mortgagor 



For Uancellatlon of Mortgage: 

may join with him as parties plaintiff the cestuis que trustent under 
such deed. Ibid. 

For Trespass, 85: 
In  an action for trespass in an entry upon land after being forbidden, 

and cutting, carrying away and converting timber growing thereon, 
the injured party is entitled to recovBr the value of the timber when 
it was first severed from the land and became a chattel, together with 
adequate damage for any injury done to the land in removing it 
therefrom. Gasbins v. Davh, 85. 

To Declare Mortgage V&d, 275. 
To Foreclose Mortgage, 260 : 

1. When, in an action to foreclose a mortgage given to secure notes 
assigned to plaintiffs, the answer did not state facts sufflcient to 
amount to a plea of illegality or fraud in the inception or transfer 
of the notes, and there was no evidence tending to support such a 
defense, the production of the notes by the plaintiff was prima facie 
evidence of ownership, and i t  devolved on defendant to rebut the 
presumption. TripZett v. Foater, 335. 

2. The statute of limitations on a mortgage begins to run from the 
maturity and not from the date of the notes which it secures. Ibid. 

To Recover Legacy, 366. 
To Recover Lmd, 195, 359, 424, 563, 568: 

Where, in the trial of an action to recover land, the plaintiff introduced 
a deed from E., a third party, to the defendant, for the purpose of 
showing the location of disputed line and corners, and the defendant 
testified that several years after he received the deed he was. present 
when a surveyor ran the calls of the deed, the plaintiff's request for 
an instruction that the defendant was estopped by E's deed to him, 
and the survey, from denying the location of the disputed corner a t  
the place claimed by the plaintiff, was properly refused. Lovelace a. 
Carpsnter, 424, 

Dismissal of: 
The objection that a complaint does not state a cause of action can be 

taken for the first time in this Court by the defendant, or i t  may be 
taken by this Court em mero motu. Nosh v. Ferrabow, 303. 

D&uers 0au.sa of: 
1. Where, in an action before a justice of the peace, there are tpro causes 

of action of only one of which he has jurisdiction, he may proceed to 
try that, treating the other as surplusage. Ntarbe u. Cotten, 81. 

2, The Superior Court has, on appeal, power under section 908 of The 
Code to amend any warrant, process, pleading, or proceeding "had 
before a justice of the peace," in form and substance, "and a t  any 
time," "before or after judgment." Hence on the trial-appeal from 
a judgment of the justice of the peace--of an action that sought to 
recover for a breach of contract, and also to enforce an equity, the 
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ACTION-Cmtivbued. 
Divws Causes of: 

trial judge properly allowed an amendment discarding the equitable 
proceeding. IbM. 

ADVERSE POSSESSION. 
The right to an easement may be acquired or lost by an adverse user, 

but in either case the user must be of such a nature as to expose the 
claimant under it to an action at  any time for twenty years. 8. v. 
Bzcttte, 784. 

ADMINISTRATOR. 
1. An account filed by an administrator, entitled "Annual Account" on its 

face, and so styled by tpe clerk in approving and filing it, and re- 
corded in the "Record of Accounts" and not in the record of "final 
settlements," and, moreover, showing a balance struck and in the 
hands of the administrator for the exigencies of the estate, and not 
as due the distributees, is not a "final account" to which the six 
years statute of limitation is applicable. Burgzoym v. DwieZ, 115. 

2. Where such an account was filed by a public administrator the trust 
is not ended and the statute does not begin to run until his resigna- 
tion and the appointment of an  administrator de bwia %on. Ibid. 

3. In  such case the sureties on the bond of the first administrator will 
be protected by the lapse of three years from the taking out of letters 
of administration de bo& ?ton. IbM. 

4. Where an administrator sells land for assets to pay debts and expends 
only a part of the fund for that purpose, and dies before flling a 
final account, only an administrator de bonk molt of his intestate can 
maintain an action for an accounting to recover the unexpended 
balance. (Atexmder v. Wolp, 88 N. C., 398, distinguished.) NoagZe 
&. Hall, 416. 

I ADMINISTRATOR DE BONIS NON. 
Where an administrator sells land for assets to pay debts and expends 

only a part af the fund for that purpose, and dies before flling a 
dnal account, only an administrator de bonis no% of his intestate can 
maintain an action for an accounting to recover the unexpended 
balance. (dlexmder v. Wolf, 88 N. C., 398, distinguished.) Neagb 
v. HaZE, 415. 

I ADMINISTRATOR, PUBLIC. See Public Administrator. 

AGENT AND PRINOIPAL. 
1. The declarations of an agent as to a past transaction are not evidence 

against his principal. Egevton v. R. R., 645. 

2. Copies of bills of lading made by an. agent of a railroad company from 
the shb-books from which the originals were issued, some time after 
the originals were issued, are, in effect, nothing more than the declara- 
tions of that agent as to the fact stated on the same, and hence are 
not admissible in evidence in an action against his principal. ID$&. 
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AGENT, WHEN PRINCIPAL BOUND BY ACTS OF. 

Where parties for whom an attorney had invested money were requested 
by him to give a lien upon their property for $1,000, so that he could 
in some way, which he said would be safe for them, "put i t  out" and 
increase the income from the existing instrument, signed a mortgage 
without reading or having i t  read to them, acknowledged its execu- 
tion before the clerk and entrusted i t  to the attorney, who obtained 
$1,000 on it from a lawyer and kept the proceeds for his own purpose: 
Held, such parties, by their gross negligence and blind confidence, 
invested the attorney with all the i.ndic2a of agency to obtain money 
on faith of the mortgage and were bound by his acts, although th'ey 
received no part of the money. Medlh v.  Buford, 260. 

AGRICULTURAL LIEN. 
1. Where a mortgagor in possession has given a lien upon the crops for 

advances to aid in cultivating them, such lien is superior to that of 
the mortgage of the land. H4tm v. Walstm, 7. 

2. Where a wife has not leased her land to her husband, or given him 
any proprietary use or interest therein, a chattel mortgage conveying 
the crops grown on such land, given by the husband without the 
knowledge or consent of the wife, for supplies furnished the husband 
in cultivating the crops, gives the mortgagee no right to recover such 
crops. Bray v. Csrter, 16. 

AMBIGUITY IN TERMS OF CONTRACT. 
Where there is ambiguity in the terms of a written contract i t  is for the 

jury to say what the agreement of the parties was, and in the trial 
of that issue, parol or extrinsic evidence is proper and necessary. 
Colgate v. Latta, 127. 

AMENDMENT. 
1. The Superior Court has, on appeal, power under section 908 of The 

Code to amend any warrant, process, pleading, or proceeding "had 
before a justice of the peace," in form and substance, "and at  any 
time," "before or after judgment." Hence on the trial-appeal from 
a judgment of the justice of the peace--of an' action that sought to 
recover for a breach of contract, and also to enforce an equity, the 
trial judge properly allowed an amendment discarding the equitable 
proceeding., Htarlce v.  Cotten, 81. , 

2. I t  is solely within the discretion of the judge below to allow ah amend- 
ment to a complaint after a demurrer thereto has been sustained. 
Bame8 v. Crawford, 76. 

3. Where a summons issued by a justice of the peace did not state the 
sum demanded, an amendment permitting the blank to be filled was 
properly allowed on the trial of the action on appeal. I t  served only 
to show and not to confer jurisdiction, and was retroactive. YcPhail 
v. Johnson, 298. 

4. An officer has not, " a ~  a matter of law," the right to amend his return 
of process in'order to correct an error, but i t  is within the discretion 
of the presiding judge to permit such amendment in meritorious cases. 
Camvpbell v. Bmith, 498. 
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AMENDMENT-Continued. 
5. Such irregularities in a confession of judgment as might be corrected 

by amendment in the case of ordinary judgments may be the subject 
of amendment in a confession of judgment. Bmlc v. Cotton. Mills, 507. 

6. The granting or refusing an amendment is a matter of discretion, and 
no appeal lies therefrom. Breadb v. Reese, 552. 

ANCIENT LIGHT. 
1. The easement of light and air cannot be acqkred, even by prescription, 

under the laws of this State, and hence no action lies (as in England) 
for the obstruction of one's windows by a wall erected on the land of 
an adjacent owner. Lhdsey v. Bafib, 553. 

2. Where plaintifPs rented the second story of a building for a business 
that required unobstructed light, and subsequently the owner of the 
adjacent lot erected a building and obstructed the windows of the 
plaintiffs, they cannot recover damages therefor, although their lessor 
owned the adjoining strip of land upon which the wall was erected. 
Ibid. 

APPEAL. 
1. When the judge below allowed amendments proposed by the appellee 

to a statement of the case on appeal served by the appellant, and 
ordered "that the case on appeal be as stated by the defendant, with 
said amendments incoworated therein," and the clerk sent UD the 
appellant's statement, the appellee's exceptions, and the judge's brder 
sustaining the exceptions: Held, that, although in contemplation of 
law there is no "case settled on appeal," and a motion to dismiss 
might be allowed, i t  is preferable to remand the case, to be redrafted 
according to the judge's order, so that the matter may be disposed 
of on its merits. Himton v. Greenlea?, 5. 

2. No appeal lies from the refusal of a motion to dismiss an action. L w e  
v. A c d h t  Assn.., 18. 

3. The service by an appellee of a countercase on appeal, instead of a 
statement of his exceptions to appellant's case on appeal, is a sub- 
stantial compliance with the statute (section 550 of The Code). 
Harris v. Oarri.ngton, 187. 

4. Where the record on appeal shows that a complaint was amended, and 
i t  is suggested by counsel in this Court that the ayendment was made 
without his knowledge, and that no order for it appears in the record, 
it will be presumed that it was regularly allowed below, though in 
case ,of inadvertence the amendment could be made here. Molzger 
v. Kelly, 204. 

5. An ameal does not lie from an interlocutory order before flnal judg- 
ment. Brendle v. Reese, 552. 

6. No appeal lim from a motion to dismiss an action. The proper practice 
upon a refusal of such a motion is to note an exception in the record 
and proceed on the merits, as pointed out in GuiEpord .v. Georgia Co., 
109 N. C., 310. Farris v. R. R., 600. 

7. No appeal lies in a criminal action Jntil after the rendition of final 
judgment. 8. v. Scmcggs, 805. 
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APPRAISERS OF HOMESTEAD. 
There is no requirement that appraisers to allot the homestead shall have 

the aualification of being freeholders, as is the case with extraordinary 
or tales jurors, but simply that they shall be "qualified to act as 
jurors," i.e., as ordinary or regular jurors. (Section 502 of The 
Code.) Hale v .  Whitehead, 28. 

1. While an agreement in a policy of insurance to submit to arbitrators 
the single question of the amount of loss by fire sustained by the 
insured is not invalid, yet a contract which oust8 the jurisdiction of 
the courts by leaving all other matters involved in any controversy 
that may arise between insurer and insured to such arbitrament is 
void as against public policy. Bra&@ v .  Ins. Uo., 354. 

2. When either party to an arbitration acts in bad faith in order to defeat 
the real object of the arbitrator, the other is absolved from duty with 
regard to it. Ibid. 

3. Where, by the terms of an agreement to submit to appraisers the ques- 
tion of the amount of loss by fire, the appraisers, when appointed, 
were'to meet a t  a certain place and on a certain date, and the parties 
were to waive all further notice of the meeting on that day, or their 
subsequent meetings, and the appraisers met, the parties will be pre- 
sumed to be cognizant of all that was done by the arbitrators. Ibid. 

4. I t  is not unreasonable for an arbitrator, acting with a view to secure 
the service of an unprejudiced, competent, and honest umpire, to 
insist that only the names of persons living in the vicinage, or in the 
State, or in some way known to him, at  least by reputation, shall be 
tendered to him to act as such. Ibld. 

5. When the failure of an arbitration is evidently due to the unreasonable 
conduct of the arbitrator ,selected by m e  of the parties who had 
notice of all that was done by such arbitrator, the agreement for 
arbitration may be considered as ended. IbM. 

ASSAULT. 
A person who drew an ax upon an,  offlcer whb, having the authority to 

do so, broke into a house for the purpose of arresting one whom he 
believed to be in the house, was guilty of an assault. 8. v .  Moor- 
hg, 709. 

ASSIGNMENT O F  INTEREST IN ACTION. 
1. Where plaintiff sells his claim after beginning the action the purchaser 

may, in the discretion of the court, be made a party plaintiff, even 
though, under The Code, the right of action were not assignable. 
Leavedng v .  Bmith, 385. 

2. Where, in the trial of an action against a sheriff for the wrongful sale 
of property, the plaintiff had furnished evidence tending to establish 
the ownership of the property a t  the date of the levy, the fact that 
he had subsequently, and after the commencement of the action, 
assigned his interest to another who had become a party plaintiff, 
could have no bearing on the issue relating to the ownership of the 
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ASSIGNMENT OF INTEREST IN ACTION-Conthwed, 
property at, the date of the levy and sale, and defendant's objection 
to evidence of such assignment was properly overruled. I8id. 

An assignment by an insolvent corporation for the benefit of creditors will 
be set .aside at the suit of creditors within sixty days from the assign- 
ment, as provided in section 685 of The Code. Cotton Mills v. Cotton 
M621s, 475. 

ASSISTANOE, WRIT OF, 242. 

ATTORNEY, CONDUCT OF. See, also, Counsel. 
Where i t  is the duty of a trial judge to see that no litigant should be 

abridged of his rights in the trial of an action, he should also see 
that the public time is not uselessly consumed; therefore, where coun- 
sel persisted in repeating questions and asking others entirely foreign 
to the subject-matter of the trial, and needlessly protracted the trial, 
i t  was not error in the judge, after n repeatedly cautioning the counsel, 
to stand the witness aside. McPh&Z v. Johnson, 298. 

AUDITOR, STATE. 
1. The duty of the State Auditor is to examine and to liquidate the claims 

of all persons against the State in cases where there is sufflcient pro- 
vision of law for the payment thereof, and where there is no such 
provision, to examine and report the fact, with his conclusions, to the 
General Assembly. Burton u. F~rman, 166. 

2. Where, in pursuance of an act of the General Assembly compromising 
certain litigated claims agciinst a railroad company, a sum of money 
was paid by the railroad company "into the State Treasury to provide 
a fund for the payment of the ,attorneys employed by the State" in 
such litigation, one of whom was settled with in full and the other 
was paid a part of the fee which he charged for his services, and 
there remained of such fund so provided for the attorneys more than 
enough to pay the balance of the fee so charged, and the State Treas- 
urer refused to pay such balance and the State Auditor refused to 
issue a warrant for the payment thereof: Held, that manatatme will 
not lie either against the Treasurer to eompel him to pay, since the 
statute provides that "no moneys shall be paid out of the treasury 
except on the warrant of the Auditor," nor against the Auditor to 
compel him to issue a warrant, inasmuch as his duty in the premises 
is not ministerial simply, but involves the exercise of his discretion 
in the examination and liquidation of the claim. Ibid. 

BANKS AND BANKING. 
Plaintiff bank, being ignorant of the insolvency of the Bank of New Han- 

over, sent to it items for collection and remittance. New Hanover 
Bank mingled the proceeds of the collections with its own funds, so 
that the specific money received on the items so sent by plaintiff bank 
could not be traced. No mutual account was kept between the parties. 
Before remitting for the items so collected, New Hanover Bank failed, 
and there was money enough on hand and turned over to the receiver 
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BANKS AND BANKING-Colttiwued. 
to pay the plaintiff's claim : Held, that upon the collection of the items 
and the mingling of the proceeds with the assets of the New Hanover 
Bank the relation of principal and agent, trustee and cestzci que trzlst, 
ceased, and that of principal and debtor arose between the parties, 
and plaintiff became a simple contract creditor with no preference 
over other creditors, and it is immaterial, in such case, whether or 
not the offlcew of New Hanover Bank knew that it was insolvent. 
Baab v. Bmlc, 226. 

BANK STOCK. 

Where one to whom the use and enjoyment of certain shares of bank 
stock were given during her life or widowliood, after which the stock 
was to go to her daughter, assented to the transfer of the stock to 
her said daughter, she thereby assented to the payment of the divi- 
dends to the assignee, and ceased, so far  as the bank was concerned, 
to have any claim upon the stock. Kmnedg v. Bmk,  223. 

BASTARDY PROCEEDINGS. 
1. The legal obligation of a defendant in bastardy proceedings to pay the 

allowance to the mother, provided for under section 35 of The Code, I 

is not less a duty imposed by the State, as digtinguished from a debt 
arising under a contract, because the allowance is now required to 
be paid directly to the mother instead of to the clerk of the court as 
formerly. S. 9. Pwson8, 730. 

2. A mother of a bastard child, to whom an allowance has been made in 
bastardy proceedings, is such a creditor of the father of her child 
as to permit her to oppose the insolvent's discharge by suggesting 
fraud in answer to his petition, as provided in section 2948 of The 
Code. IbM. 

3. One who has been found to be the father of a bastard child, and com- 
mitted for nonpayment of the fines, costs, and allowance, is entitled, 
under section 2967 of The Code, to be discharged from prison upon 
filing his petition for a diaharge as an insolvent, and complying with 
the requirements of law. Ibid. 

4. When defendant in bastardy proceedings has been ordered to pay a 
fine and costs, and allowance to the mother, under section 35 of The 
Code, only the State can suggest fraud as to the fine and costs In 
answer to defendant's petition for discharge, filed under section 2942 
of The Code; as to the allowance, the mother of the child has the 
right to suggest fraud, and upon such suggestion an issue is raised 
which should be entered upon the trial docket of the Superior Court 
and stand for trial as other causes. Ibid. 

5. In  such case the judge of the Superior Court has no power to make, at  
chambers, in a county other than that where the issue is pending, 
any order prejudicial to the mother's rights or interest, without her 
consent. Ibid. 

6.'The father of a bastard child, who has been ordered to pay an allow- 
ance to the mother, is not entitled to the constitutional exemption of 
$500 as against such debt due the mother. Ibid. 
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BILL FOR ACCOUNTING. 

1. Where an agent is intrusted with money to be disbursed his principal 
may sustain a bill in equity against him for an account of his agency, 
and under our present system of practice, in which legal and equitable 
relief may be demanded in the same action, a cashier of an insolvent 
bank may, in an action by the receiver to recover an alleged balance 
in his hands, be held to an accounting, an account being necessary to 
ascertain the amount of said balance, if any. Duns v. Johfison, 249. 

2. In an action by the receiver against the fgrmer cashier of an insolvent 
banking association the complaint alleges that defendant in the course 
of his agency received into his possession of the funds of the associa- 
tion a certain amount, and that he accounted for and turned over to 
his successor a smaller amount, and that demand has been made 
upon him for the balance,. which he has failed to turn over to the 
receiver: Held, that the complaint states a cause of action in the 
nature of indebitcctue assumpsit, in which it is not necessary to state 
the particular items constituting the debt. Ibid. 

BILLS OF LADING. 
Copies of, when not admissible as evidence, 645. 

BOND OF PUBLIC ADMINISTRATOR, 193. 

Failure to renew is not a cause for removal of public administrator with- 
out notice. Trotter 27. Y.itchelZ, 190. 

BOOK-DEBT LAW. 

In an action on a contract for sawing timber it is not necessary to set 
out the items in the pleadings, section Ei91 of The Code being appli- 
cable only to actions brought under the "book-debt law." McPhadl 
v. Johnsm, 298. 

BREACH OF TRUST. 

Where an agent is intrusted with money to be disbursed, his principal 
may sustain a bill in equity against him for an account of his agency, 
and under our present system of practice, in which legal and equitable 
relief may be demanded in the same action, a cashier of an insolvent 
bank may, in an action by the receiver to recover an alleged balance 
in his hands, be held to an accounting, an account being necessary 
to ascertain the amount of said balance, if any. Durn Q. Johnson, 249. 

BUILDING AND LOAN ASSOCIATION. 
Ntock of, ,mag be taxed, 402 : 

1. A contract by which the stock taken out by a borrower and assigned 
to the association when the mortgage is executed is forfeited to the 
association on default, without allowance of credit on the mortgage 
for the payments made on the stock, is unconscionable, and, though 
upheld by the laws of the association's own State, will not be enforced 

, in North Carolina. R w l m d  v. Buildhg Aesn., 825. 

2. When the foreclosure has realized enough to pay the sum borrowed, 
with interest a t  the rate stipulated on the face of the mortgage, and 
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BUILDING AND LOAN ASSOCIATION-Continued. 

expenses, and the association has allowed nothing for payments made 
by the borrower on his stock, which he assigned to the association 
when he made the mortgage, such assignment is to be treated as 
merely a pledge of additional security for the loan, and the borrower 
is entitled to a return d the stock. Ibid. 

3. When the mortgagor and his land were in North Carolina, and he there 
applied for a loan to a Virginia association having a local board of 
managers and treasurer, and there executed the mortgage, the North 
Carolina usury laws apply, though the application was sent to the 
home office and the money remitted from there, and the bond is pay- 
able there, and the local board and treasurer are styled agents, not 
of the association, but of the local members. Ibid. 

BURDEN OF PROOF. 

, Where a criminal prosecution is dismissed under an agreement between 
the parties by which the party prosecuted is to pay part of the costs, 
the burden, in an action for malicious prosecution, is not on the 
defendant to show probable cause. Welch v. Cheek, 310. 

CASE ON APPEAL. 

1. When the judge below allowed amendments proposed by the appellee' 
to a statement of the case on appeal served by the appellant, and 
ordered "that the ease m appeal be as stated by the defendant, with 
said amendments incorporated therein," and the clerk sent up the 
appellant's statement, the appellee's exceptions, and the judge's order 
sustaining the exceptions: Held, that although in contemplation of 
law there is no "case settled on appeal," and a motion to dismiss 
might be allowed, it is preferable to remand the case to be redrafted 
according to the judge's order, so that the matter may be disposed 
of on its merits. H h t m  q. Greenteaf, 5. 

2. The service by an appellee of a couqtercase on appeal, instead of a 
statement of his exceptions to appellant's case on appeal, is a sub- 
stantial compliance with the statute, section 660 of The Code. Harris 
v. Carringto*, 187. 

3. An appellee cannot complain of the service of the original case on 
appeal instead of a "copy" thereof, the word "copy" in section 550 
of The Code bearing no such restricted meaning. McDm%iel v.  Bcur- 
lock, 295. 

4. An appellant cannot complain that his original statement of case on 
appeal was not returned to him within five days, when, in fact, the 
appellee's exceptions thereto were duly filed with him within the 
five days. Ibid. 

5. Where an appellant, after exceptions filed to his "case on appeal," 
fails to apply to the judge to settle the case, this Court may consider 
the appellant's "statement" and the appellee's exceptions as to the 
case on appeal, or, in case of any complications, the case will be 
remanded in order that the judge may settle the case. Ibid. 

6. The record proper controls the "case on appeal,!' and if error appears 
therein a new trial will be granted. Ibid. 
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CASE ON APPEAGCmt&ued. 

7. Where there is no case on appeal, and the appellant has been in no 
laches, a motion to remand would be allowed if a case on appeal were 

, essential. Brmdle v. Reeae, 552. 

CERTIFICATE OF PROBATE. 

A certificate by the clerk of the Superior Court that the f l ee r s  of the 
corporation who signed the deed "acknowledged the due execution of 
the annexed instrument for the purpose therein set forth," was suffl- 
cient to warrant the registration of the deed. Heath v. Cotton Milla, 
202. 

CERTIFICATE OF STOCK, TEANSFER OF. 
Where one to whom the use and enjoyment of certain shares of bank 

stock were given during her life or widowhood, after which the stock 
was to go to her daughter, assented to the transfer of the stock to her 
said daughter, she thereby assented to the payment of the dividends 
to the assignee, and ceased, so far  as the bank was concerned, to 
have any claim upon the stock. Kewe&y v. Bank, 223. 

CHAIN OF TITLE. 

1. A purchaser of land is not chargeable with notice of anything contained 
in instruments lying outside of the chain of title. Trwitt v. Qra%lEy, 54. 

2. In  deducing his title in the trial of an action to recover land the plain- 
tiff traced the title from the State to J. &I., but failed to show a uon- 
veyance from J. M, to M. B., under whom he claimed. The complaint 
alleged that J. M. conveyed the land in fee to M. B., and p a t  the 
deed had been lost or destroyed. These allegations were not denied 
by the answer: Held, that the failure to deny being equivalent in 
such case to an admission, these admitted allegations made the plain-. 
tWs  chain of title as complete as if the deed alleged to have been 
destroyed had been produced. McM.iZZan, v. G m b i l l ,  352. 

CH831CrEI ON LAND, 43. 

CHILD, CUSTODY OF, $87. 

CIRCUMSTANTIAL EVIDEINCE. See Evidence. 

.CITY ORDINANCN, 739. 

A prosecution for selling liquor without license, contrary to a city ordi- 
nance, is no bar to a prosecution by the State for the same act d 
selling without obtaining State license. S. u. Reid, 741. 

CLAIM AND DELIVERY. 

1. In  an action of claim and delivery, where i t  appears that the defendant 
was in possession under a contract of purchase, and the property had 
been placed beyond the co~trol  of the court, the equities will be 
adjusted and judgment rendered against the defendant for the balance 
of the purchase-money; with interest from the date of purchase. 
Hall v. TiZtmam, 600. 
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CLAIM AND DELIVERY-Corzthued. 
2. Where in such case the property is placed beyond the control of the 

court by a sale under an order granted contrary to the course and 
practice of the court, and confirmed without objection, and the pro- 
ceeds paid to the plaintiff and credited upon the irregular judgment, 
the defendant will be allowed credit upon the purchase-money foi  the 
proceeds of the sale as of the date of sale. Ibid. 

3. Summary judgment will be rendered in such case against the sureties 
on the defendant's replevy bond for the penalty of the bond, to be 
discharged upon the payment of the judgment against the defendant, 
their bond having been given prior to the act of 1885, chapter 50, and 
conditioned "that the plaintiff shall be paid such sum as for any 
reason may be rendered against the defendant." Ibid. 

4. In  such case evidence as to the value of the Qroperty a t  the commence- 
ment of the action or the date of sale was irrelevant and immaterial. 
and issues presenting such questions were properly refused. Ibid. 

CODE, T,HE. 
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CODE, THE-Continued. 

COMMISSIONS OF AGENT. 

1. Where plaintiff, who was entitled, under contract with defendant, to 
commissions on all goods sold within a certain territory, went beyond 
such territory, at the request of defendant, for the purpose of making 
sales, and obtained orders which were turned down by defendant, he 
is entitled to his expenses and reasonable compensation for his time. 
McEwen, v. Louche&, 348. 

2. A contract between a commission merchant and a planter, whereby the 
former agrees to lend the latter a sum of money to draw eight per 
cent per annum, and the latter agrees to ship cotton in payment, the 
cotton to be sold by the lender a t  a commission of two and one-half 
per cent, is not usurious. Elliott v. Nugg, 236. 

3. A provision in such contract for the payment of a penalty for failure 
to ship the cotton will not be adjudged usurious upon the face of the 
contract, but only upon proof aliunde of an intent to make the penalty 
a device for securing more than the legal rate of interest. Ibid. 

COMMON CARRIER. 

1. The contract of carriage by a common carrier begins when a passenger 
comes upon the carrier's premises or conveyance with a purpose of 
buying a ticket within a reasonable time, or after having purchased 
a ticket, and the relation, once con&~tuted, continues until the journey 
contracted for is concluded and the passenger has left or has had 
reasonable time to leave such premises. Hwsley y. R. R., 602. 

2. The amount recoverable for a breach of contract of carriage is limited 
to the damage supposed to have been in contemplation of the parties 
and actually caused by such breach, and the measure of damage is 
ordinarily not materially different, whether the defendant fails to 
comply with the contract through inability or wilfully disregards 
it. Ibid. 

3. The rule is that when a passenger is delayed or carried contrary to the 
agreement, so as to lead to a failure to accomplish the object of the 
trip, he is entitled to recover, in all cases, at least the sum paid for 
the ticket, with interest thereon, together with compensation, for the 
whole of the time lqt in the trip, and in some instances the reasonable 
cost of reaching his destination by means of some other conveyance. 
Ibid. 

4. Such rule obtains whether the passenger sues for a breach of the con- 
tract or in tort for the disregard of the duty of the carrier to the 
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COMMON CARRIERCo%thued. 
public, unless i t  appear that, in addition to the expense, loss of time, 
etc., some personal injury accrues directly from the wilful failure to 
transport him according to the schedule time, or some indignity is 
sustained by such failure. Ibid.  

5. Punitive damages will not be awarded against a railroad company 
where, by reason of defective equipments, i t  failed to carry a person, 
to whom it had sold an excursion ticket, back to his starting point, 
when the only injuries complained of were inconvenience, delay, and 
disappointment, and there was no proof of bad motive on the part of 
the defendant. (PzcrCeZZ v. R. R., 108 N. C., 414, overruled.) Ibid.  

6. A common carrier has no power to relieve itself of liability to pas- 
sengers simply by delegating its privileges to others, unless it has 
express authority, by statute, to lease its line and privileges. White 
v. R. R., 631. 

7. Hiring a train for an excursion does not excuse a company from lia- 
bility to passengers for injury caused by its servants; hence, where 
a railroad company, having by its charter the right to own and 
operate steamboats, chartered or hired a steamboat, manned by its 
own offlcers and crew, under its pay, to the managers of an excursion, 
i t  is liable for injuries to a passenger resulting from the negligence 
or wrongful act of its servants, unless i t  had transferred to the 
hirers the e@cJwiue right to discharge the servants and employ others 
in their stead, and this is so although the contract of carriage was 
between the passengers and hirers. SembZe, that it might be different 
if the naked boat had been hired, without further stipulations. Ib id .  

8. In  such case it is immaterial whether the boat was chartered to run to 
points not on the regular lines of defendant company. Ibid.  

9. I t  is the duty of a common carrier not only to carry its passengers 
safely, but to protect them from ill treatment from its servants, other 
passengers and intruders, and i t  is liable for an injury or ill treat- 
ment committed by its servants, whether in the line of their employ- 
ment or not. Ibid.  

10. The mere fact that a train fails to stop, as is its duty, or as the con- 
ductor has promised to do, does not justify a passenger in leaping 

' from it while in motion, unless invited to do so by the carrier's agent 
and the attempt was not obviously dangerous. Rzcrgirt v. R. R., 673. 

COMPULSORY REFERENCE. 
1. Upon the coming in of the report of a referee in a compulsory reference, 

a jury trial may be demanded upon such issues of fact as are raised 
by the pleadings and designated by the exceptions to the report. 
McDmieZ 9. ScurZoclc, 295. 

2. When an action is referred by consent, and upon the coming in of the 
report the order of reference is stricken out, without objection, and 
at  a subsequent term, and in the face of a demand for a jury trial, 
and despite objections, a rereference is made, the reference thereupon 
become4 cmpzctsory. Ibid.  
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CONDEMNATION O F  LAND FOR STREETS. 

1. Where an act of the General Assembly expressly authorizes the laying 
out a certain street across certain lands, the owner d the land cannot 
be heard to complain that the street is not necessary for public pur- 
poses. Call v. Wilkesbwo, 337. 

2. Whether a particular use for land is public or not, within the meaning 
of the Constitution, is a question for the judiciary, and whether a 
public highway which is for public use is a necessity or not is a 
question for the legislative department to determine. Ibid. 

3. An act authorizing the layirig out of a certain street is not affected 
by a prior judgment of the Superior Court that such street is not a 
public necessity. Ibid. 

4. By section 2, act of 1893, the General Assembly provided that a certain 
street, directed by section 1 of said act to be laid out in the town of 
Wilkesboro, should be located under the law providing for the loca- 
tion of streets and rights of way as provided in the charter of said 
town: Held, that this was not intended to restrict the town to the 
powers existing under its charter, but to regulate the procedure in 
ascertaining the most practical way of laying out the street. Ibid. 

CONFESSION. 

1. In  determining the competency of a confession the true inquiry is 
whether the inducement offered was such as to lead the prisoner to 

' suppose i t  would be better to confess himself guilty of a crime he 
did not commit. 8. u. Harrison, 706. 

2. When a prisoner is advised to tell nothing but the truth, or even when 
what is said to him has no tendency to induce him to make an untrue 
statement, his confession in either case is admissible, whether made 
to an officer or a private individual. Ibid. 

CONFESSION OF JUDGMENT. 

1. Although a confession of judgmwt does not contain words expressly 
authorizing the clerk to enter the same upon the record, yet if the 
record shows that the confession was sworn to apd filed and judg- 
ment thereupon entered, the filing is equivalent to an express au- 
thority for its entry and sufficiently conforms to the statute. Bank 
u. Cottom M419, '508. 

2. A confession of judgment which states the amount for which the 
judgment is confessed, and states that the same is due by a certain 
promissory note due and payable on a day named, and that the con- 
sideration f m  the same was an article sold and delivered, sufficiently 
conforms to the statute, provided the statement is true, for then i t  
follows that i t  is shown that the amount "is justly due." Ibid. 

3. The failure to file with the confession of judgment the note or other 
evidence of indebtedness does not invalidate the judgment, provided 
the confession contains a sufficient description of the nature of the 
indebtedness to enable a party to make inquiry and ascertain the 
truth of the matter, and the note, etc., is filed. Ibid. . 

4. I t  is sufficient if a confession of judgment state concisely the facts out 
of which the indebtedness arose, and where such confession is for 
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CONFESSION OF JUDGMENT-Ootttirtued. 

"goods sold and delivered" i t  is sufflcient, although the time of sale, 
quantity, price, value of the goods, and the "exact consideration" are  
not stated. Ibid. 

5. A confession of judgment for  a greater rate  of interest than the note 
or contract upon which i t  is based bears will not, in tbe absence of 
fraud, invalidate the judgment. Ibid. 

6. Such irregularities in a confession of judgment as  might be corrected 
by a ~ e n d m e n t  in the case of ordinary judgments may be the subject 
of amendment in  a confession of judgment. Ibid. 

7. A stipulation in a confession of judgment that  no execution shall issue 
thereon within a time specified is not such a reservation for the 
benefit of the debtor as  impairs the rights of other creditors, and 
does not vitiate the judgment. Ibid. 

1. Although the intent to  steal certain property is formed and carried out, 
the perpetrator is not guilty of .larceny if he  has been persuaded by 
a servant of the owner, a t  the latter's instance, to  commit the theft. 
As. u. A m ,  775. 

2. Larceny cannot be committed when the owner, through his agent, con- 
- sents to  the taking and asportation, though such consent is given 

for the purpose of apprehending the felon. Ibi&. 

3. Larceny cannot be committed unless the property be taken against the 
will of the owner,< the object of the law being to prevent larceny by 
punishing it, and not to  procure the commission of the crime in order 
that the offender may be punished. Ibid. 

CONSTITUTION, THE. 

CONSTITUTIONAL LAW. 
1. The act of 1891, chapter 68, providing that  "if a mortal wound is 

given, or other violence or injury inflicted, or poison is administered 
on, the high seas or land, either within or without the limits of this 
State, by means whereof death ensues in any county thereof, said 
otPense may be prosecuted and punished in the county where the death 
happens,'' is constitutional and applies to foreigners a s  well as  to  
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CONSTITUTIONAL LAW-Continued. 

citizens of this State who have inflicted mortal wounds elsewhere. 
H. u. Galdwell, 794. 

2. Section 2 of Article I11 of the Constitution of the United States, pro- 
viding that the trial shall be held in the State where the crime was 
committed, applies to United States Court proceedings only, relating 
only to prosecutions for offenses against the United States. Ibid. 

CONSTRUCTION OF WRITTEN CONTRACT. , 
Where the letters between the parties constitute a written contract it 

devolves upon the court to ascertain the intention of the parties and 
to declare their rights thereunder. Lhdsay v. Ins. Co., 212. 

' CONSTRUCTlVE NOTICE TO JUNIOR ENTERER OF LAND, 358. 

CONTEMPORANEOUS AGREEMENT. 

For "money borrowed," J. gave his note to H. and pledged certain shares 
of stock as collateral security. A contemporaneous agreement be- 
tween them provided that all assessments upon the stock should be 

. paid equally by them and me stock should be sold to pay the note, 
any surplus up to a certain amount to go to J., and all beyond that 
amount to H. Thb stock became worthless and unsalable: Held, that 
the transaction was merely a loan M money secured by collaterals, 
and, the security having become worthless, H. is entitled to enforce 
the secondary liability of the maker of the note. ~Hiwdale v. Jer- 
mm, 152. 

CONTINGENCY WITH DOUBLE ASPECT. See Contingent Remainder. 

CONTINGENT REMAINDER. 

1. The distinction between a contingent and vested remainder is that if 
the conditional element is incorporated into the description of the 
gift to the remainderman, then the remainder is cwtingent; but if, 
after the gift of a vested interest, a clause is added divesting it, the 
remainder is vested. Clnrk u. Coa, 93. 

2. A testator, after a limitation to his wife for life, provides as follows: 
"At the death of my said wife the said plantation, with all its rights 
and interests, I bequeath and devise to our seven sons (naming 
them), or such of them as may be living at their mother's death, 
and to their heirs, share and share alike; and if any one or more of 
our said sons should be dead, leaving lawful issue, said issue shall 
take the deceased father's share in each and every such case" : Held, 
that the limitation to each of the sons was a contingent remainder 
upon a contingency with a double aspect, vesting on the mother's 
death in case of his survival, but in case of his death before his 
mother, never vesting in him, but by substitution vesting in his 
issue, who take nothing from their father, but directly from the 
devisor as purchasers. Whitesides u. Cooper, 570. 

CONTRACT, 354, 393. 

1. A stipulation jn a policy of insurance that no suit to recover any sum 
thereunder should be maintained unless brought within one year from 
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the time of the alleged loss is valid and enforcible, being a contract, 
not in contravention of the statute prescribing the time within which 
actions may be brought.' L m e  v. Accident Assn., 18. 

2. In  the compromise and settlement of differences between the bene- 
ficiaries under a will, in pursuance of which certafn real estate 
belonging to one of the parties as residuary legatee was conveyed by 
such legatee to another beneficiary, the fact that the latter,. in a 
paper-writing signed by her (or her agent) alone, agreed that past- 
due rents of lands other than of the land so convey4 should belong 
to the grantor, is not in itself evidence of an assignment to the 
grantee of such past-due rents, but a paper-writing so signed was 
competent evidence to be submitted to the jury in connection with 
other testimony tending to show that it was a part of the settlement 
between the parties. Youlzg v. Yowg, 105. 

3. For "money borrowed," J. gave his note to F& and pledged certain 
shares of stock as collateral security. A contemporaneous agreement 
between them provided that all assessments upon the stock should 
be paid equally by them and the stock should be sold to pay the 
note, any silrplus up to a certaid amount to go to J, and all beyond 
that amount to H. The stock became worthless'and unsalable: Held, 
that the transaction was merely a loan ?of money secured by col- 
laterals, and, the security having become worthless, H. is entitled to 
enforce the secondary liability of the maker of the note. HhsdaZe 
v. Jermm, 152. 

4. A, contract of a corporation, void under section 683 of The Code, is 
incapable of ratification, notwithstanding the repeal of the statute. 
Bpence v. Cottw MilZs, 210. 

5. In  April, 1891, a corporation, by an agreement, not in writing, employed 
plaintiff for twelve months, a t  $1,200 per annum, and he continued 
in its employment without any further agreement until May, 1893, 
when he was paid off and discharged: Held, in an action for breach 
of contract, that as the contract was void when made (not being in 
writing), there could be no presumption of a renewal for another 
year and no ratification, although in February, 1893, section 683 of 
The Code was repealed. Ibid. 

6. In such a case the plaintiff could only recover on a qtraatum meruit 
for any services he might have rendered and for which he had not 
received pay. Ibid. 

7. A contract between a commission merchant and a planter, whereby 
the former agrees to lend the latter a sum of money to draw eight 
per cent per annum, and the latter agrees to ship cotton in payment, 
the cotton to be sold by the lender a t  a commission of two and one- 
half per cent, is not usurious, the purpose of the contract being to 
promote the business of the lenders as cotton factors and not to 
evade the statutes against usury. Elliott v.  Nugg, 236. 

8. A provision in such contract for the payment of a penalty for failure 
of the borrower to ship the cotton as agreed will not be adjudged 
usurious upon the face of the contract, but only upon proof aliunde 
of an intent to make the penalty a device for securing more than the 
legal rate of interest. Ibbd. 
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9. A father gave a note for the first premium on a life insurance policy, 
taken out by his son, in consideration that the policy should be made 
payable to him and his heirs. The policy, when issued, was made 
payable to him, and after his death to the son, and he made no objeo 
tion until after the maturity of the note: Held, that the failure of I 

the maker of the note to give notice of his objection to the form of 
the policy within a reasonable time after acquiring knowledge of its 
precise terms was a waiver of his right to object to it. Roddey u. 
Talbot, 287. 

10. The benefit of the policy for the year, with the privilege of continuing 
i t  in force for the lifetime of the father, constituted a partial con- 
sideration for the note given by him. Ibid. 

11. The fact that the note was given to an individual instead of to the 
company which issued the policy is immaterial. Ibid. 

12. Where plaintiff, who was entitled, under contract with defendant, to 
commissions on all goods sold within a certain territory, went beyond 
such territory, a t  the request of defendant, for the purpose of making 
sales, and obtained.orders, which were turned down by defendant, 
he is entitled to his expenses and reasonable compensation for his 
time. McEwen u. Loucheim, 348. 

13. An original policy df insurance contained in one clause restrictions 
against certain travel, occupation and residence, and in another 
stipulated that if the insured should die by suicide the company 
should not be liable beyond the net value of the policy, to be ascer- 
tained by certain methods. Subsequently the company executed an 
agreement declaring that "all restrictions of travel, occupation, and 
residence expressed in the original policy are hereby waived, and 
that said policy shall from this date be incontestable, and when the 
policy becomes a claim the amount of insurance shall be paid immedi- 
ately upon approval of proof of death." The insured paid all pre- 
miums as they fell due, and died by suicide: Held, in an action to 
recover the amount of the policy, (1) that by the new contract the 
policy was rendered "incontestable" for any cause except nonpayment 
of premiums and fraud, and (2) that the "amount of insurance" 
payable when the policy became a claim by the death of the insured 
was the full amount expressed upon the face of the policy. Simpson. 
u. Ins. Co., 393. 

CONTRACT, CONSTRUCTION OF. 
1. Whenever there is no uncertainty in the written words of a contract 

'their meaning is to be determined as a matter of law by the court, 
and the legal consequences of the execution are to be adjudged as 
soon as the execution is admitted or proved; but when there is - 
uncertainty in the written words, either because of ambiguity or 
incompleteness, i t  is for the jury to determine what was the agree- 
ment of the parties, and in the trial of that issue, par01 or extrinsic 
evidence is proper and necessary. Colgate u. Latta, 127. . 

2. Where the letters between the parties constitute a written contract i t  . devolves upon the court to ascertain the intention of the parties and 
to declare their rights thereunder. Lindsay .a. Ins. Co., 212. 
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CONTRACT, INDEFINITE, 303. 

CONTRACT OF CARRIAGE, BREACH OF, 602. 

CONTRACT OF CORPORATION. 

A contract by a corporation in excess of $100 for the renting of premises, 
not being in writing, and therefore being void under section 683 of 
The Code, could not be ratified by the occupation of the premises after 
the repeal of that statute. JenrzLiw v. Bffg .  Co., 535. 

CONTRACT, FALSE REPRESENTATION AS TO VALUE. 

A false representation as to the value of land, when it is not peculiarly 
within the knowledge of the vendor alone, and nothing is done to 
prevent investigation, and there is no relation of trust and confidence 
between the parties that may tend to prevent such investigation, will 
not entitle the purchaser to relief throngh a rescission of the contract. 
G m l y  v. Gofin, 563. 

CONTRACT OF MARRIED WOMAN. 
To make a contract of a married woman a charge upon her separate 

estate, the complaint must specifically set out and describe the prop- 
erty sought to be so charged. Ulman v. Mace, 24. 

CONTRIBUTORY NEGLIGENCE. 
1. I t  is the duty of a person in charge of a wagon and team, when ap- 

proaching a public railroad crossing, to look and listen and take every 
prudent precaution to avoid a collision, even though it be at  a time 
when no regular train is expected, and particularly so if the ap- 
proach-way is narrow and dangerous. Ciihore  v. Railway, 657. 

2. In the trial of an action against a railroad company for injuries caused 
by frightening plaintiff's mule at  a railroad crossing by an approach- 
ing train, which gave no signal as it neared the crossing, i t  appeared 
that the plaintiff, upon seeing the train when he was about sixty 
steps from the crossing, dismounted from his wagon and held the 
mule, which became unmanageable on hearing the sudden exhaust 
of steam from the engine. There was also testimony that the road 
approach to the crossing was very steep and that there were deep 
gullies on the left side of it which prevented a team from turning 
out. Plaintiff testified that the approach was not so dangerous, but 
admitted that his mule was "scary": Held, that it was for the jury 
to determine, under proper instructions from the judge, whether the 
approach to the crossing was so dangerous as to make i t  imprudent 
for the plaintiff to drive upon it sixty steps from the crossing, and 
whether the place where the team became unmanageable was so near 
the crosqing as to give the plaintiff reasonable ground to anticipate 
danger unless he took the usual and necessary precautions. Ibid. 

3. Where an open passenger car is standing on the track, not coupled to 
the rest of the train, and the conductor warns a passenger not to 

.enter such car until it has been coupled and moved to a point exactly 
opposite the depot, i t  is contributory negligence for the passenger to 
enter the car before i t  has been coupled and moved to the pointAesig- 
nated by the conductor, and this is true even if the car, before it was. 



INDEX 

' CONTRIBUTORY NEGLIGENCFCGolztinued. 

coupled and moved, was standing a t  the place where passengers 
usually board the train. TiZlett v. R. R., 662. 

4. The mere fact that a train fails to stop, as is its duty, or as the con- 
I 

I ductor has promised to do, does not justify a passenger in leaping 
from it while in motion unless invited to do so by the carrier's agent 
and the attempt was not obviously dangerous. Burgin v. R. R., 673. 

I CONTROVERSY AS TO OWNERSHIP OF FUND. 

Where there is a serious controversy as to the ownership of a fund it is 
proper to preserve i t  by a restraining order until the rights of the 
contestants can be determined. Jones v. Jones, 209. 

CONVERSION, 226. 

CORPORATION. 

1. Where corporate powers are granted by a special act of the Legislature , 

there must be evidence of the acceptance by the corporators of the 
privileges conferred and compliance with all conditions precedent 
prescribed by law in order to show affirmatively that the corporation 
is lawfully organized. I t  is otherwise when the corporation is formed 
under the general law, for by the signing of the articles of agreement 
and the due recording thereof the corporators become a body politic 
for the purposes set forth in the agreement. Benhou~ u. Cook, 324. 

2. In  order to protect the rights of minorities, the law requires that notice 
of the meetings of the stockholders of a corporation shall be given to 
every shareholder, either by $he method prescribed in the charter or 
by-laws or by express notice; but where it appears that every person 
interested had express notice and participated in a meeting, there is 
no necessity for proving a compliance with the statute (sec. 665 of 
The Code) as to such notice. Zhid. 

3. When a minute of the proceedings of stockholders or directors of a 
corporation is made it is presumed that notice was duly given and 
that the meeting was regularly and lawfully held. Ibid. 

4. Although it be actually shown that a meeting of the stockholders of 
a corporation was not called in the manner prescribed by law or the 
by-laws of the company, the action of the meeting will nevertheless 
be declared valid when it appears that every stockholder who did not 
participate in the meeting ratified its action afterwards. Ibid. 

5. When three directors, being all of the directors of a corporation, and 
also the holders of all the stock of the company, met without notice 
and agreed to create an indebtedness, and authorized the execution 
of a mortgage to secure it, and failed to make a record of their pro- 
ceedings, but subsequently made and signed minutes of said proceed- 
ings: Held, that the action of such directors and stocl~holders was 
valid. (Dulce u. MarLham, 105 N. C., 131, distinguished.) Ibid. 

I 6. When a corporation deed recites that it is sealed with the .corporate 
I seal it will be presumed that what purports to be such seal, placed 

after the name of the ofiicer executing the deed, is the seal of the 

I 
corporation. Zbid. 
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7. A private corporation may dispose of its property without express 
authority of the Legislature. Ibid. 

8. A mortgage deed of corporate property is not an executory contract 
within the meaning of section 683 of The Code. Ibicl. 

9. Where one executes a note to a corporation as security for the payment 
of stock therein the transaction is a subscription to or purchase of 
the stock from the company itself, and not a purchase from another, 
and hence a tender of the certificate by the company is not necessary 
before bringing action on the note. Cotton Mills v. Abernath.y, 402. 

10. The capital stock, paid or unpaid, of a corporation being a trust fund 
for the benefit of creditors, i t  is the duty of the courts, at  the suit of 
creditors, to require unpaid subscriptions to be collected a t  least to 
the extent necessary to pay the unpaid debts of the corporation. 
Cottorc Mills v. Cotton Mills, 475. 

11. Although i t  is the better practice, yet the statute (see. 677 of The 
Code) does not require that the number of shares subscribed for by 
each corporator shall be stated in the articles of agreement to form 
a corporation. Ibid. 

12.. I t  is not the articles of agreement filed with the clerk which bind the 
liability of subscribers under the statute (sec. 677 of The Code), 
but the subscriptions upon the books of the company; and hence, 
where the articles of agreement do not state the number of shares 
of the proposed capital stock subscribed for by a corporator, he 
cannot, in the absence of fraudulent statement or concealment, be 
held liable for the whole of the unpaid capital stock of the company 
nor for the unpaid subscription of a cocorporator whom he knows to 
be insolvent. ('Hauser v. Tatcte, 85 N. C., 86, distinguished). Ibid. 

13. An assignment by an insolvent corporation for the benefit of creditors 
will be set aside a t  the suit of creditors within sixty days from the 
assignment, as provided in section 685 of The Code. Ib id .  

14, An insolvent corporation may, under the laws of this State, exercise 
preference in favor of creditors, not corporators or officers, provided 
i t  is not done with a purpose to defeat, delay, or hinder other credi- 
tors or parties in interest ( H i l l  v. Lumber Go., 113 N. C., 173? and 
Ki l l ian  w. Foundry Co., 99 N. C., 501, distinguished), and subject (in 
the case of preference by a conveyance by deed) to the right of other 
creditors to avoid the preference by commencing suit to enforce their 
claims within sixty days from the date of the registration of the 
deed, as provided in section 685 of The Code. Hmce, 

15. The preference of one creditor by the confession of judgment by a 
corporation is not void as against other creditors. Bank v. Cotton 
Mills, 507. 

16. The term "trust fund," as used in various decisions of the courts in 
reference to the assets of a corporation, does not imply that upon the 
insolvency of a corporation its assets will be administered strictly 
as a trust for the benefit of all the creditors pro rata, but that when- 
ever proceedings under the statute are had and the court takes charge 
of the assets through its receiver, i t  will make equitable distribution 
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among all the creditors of all the assets not subject to prior liens or 
rights. Ibid. 

17. An action against the receivers of a corporation is' in fact an action 
against the corporation ; hence, under section 217 of The Code, service 
of summons on a local agent is the service on the receivers. F w d  
v. R. R., 600. 

CORPORATION, CONTRACT OF. 

1. A contract of a corporation, void under section @33 of The Code, is 
incapable of ratification, notwithstanding the repeal of the statute. 
Bgence v. Cotton MiZZ8, 210. 

2. I n  April, 1891, a corporation, by an agreement, not in writing, employed 
plaintiff for twelve months a t  $1,200 per annum, and he continhed in 
its employment without any further agreement until May, 1893, when 
he was paid off and discharged: Held, in an action for breach of con- 
tract, that as the contract was void when made (not being in writing), 

. there could be no presumption of a renewal for another. year and no 
ratification, although in February, 1893, section 683 of The Code was 
repealed. Ibi&. 

3. In  such a case the plaintiff could only recover on a quamturn rneruit for 
any services he might have rendered and for which he had not re- 
ceived pay. Ibial. 

CORPORATION DEBTS FOR MATERIALS. I 

Debts contracted by a cotton mill company for cotton, flour, and other 
like materials which do not attach to the freehold or permanently 
improve the property of the corporation are pot entitled to priority 
over a mortgage debt under the provisions of section 1255 of The 
Code. Heath v. Cotton Mills, 202. 

CORPORATION DEED. 

1. When a deed of a corporation is signed in the name of the corporation 
by its president, vice-president, secretary and treasurer, who consti- 
tuted all the stockholders, directors, and officers of the corporation, 
and the corporate seal is affixed to it, it  is properly executed as a 
common-law deed. Heath 9. Cotton Mills, 202. 

2. A certificate by the clerk of the Superior Court that the officers of the 
corporation who signed the deed "acknowledged the due execution of 
the annexed instrument for the purpose therein set forth" was suffi- 
cient to warrant the registration of the deed. Ibid. 

CORPORATION MORTGAGE. 

1. Corporations other than railroad companies have a general power to 
mortgage their property, unless prohibited by some provision in the 
charter, the right to mortgage being a natural result of the right to 
incur an indebtedness. Paper Co. v. Chrmicle, 143. 

2. A mortgage executed by a corporation pursuant to a resolution adopted 
by a majority of the stockholders a t  a meeting which was specially 

635 
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called, but was not a "regular general meeting,'' Is valid against 
creditors of the corporation other than thb mortgage creditors. Ibid.  

3. I n  the absence of f raud and of objection on the part of the stockholders, 
defects in a proceeding by which the assent of the stockholders is  
given cannot invalidate the mortgage unless they a re  of such a sub- 
stantial character that  the giving of the assent cannot be inferred. 
IbM.  

4. Materials furnished to a corporation which in no sense attach to or 
enhance the value of the property do not, under the provisions of 
section 1255 of The Code, have priority a s  to  lien over a previously 
recorded mortgage. Ibid.  

CORPORATION. 
Taxation of, 410. 
Void contract of, 535. 

COSTS. 

Suspension of judgment for payment of part, 760. 

COUNSEL, ARGUMENT OF. 

I n  the trial of a n  indictment it was not improper for the counsel for the 
prosecution to comment on the fact that  the defendant failed to  intro- 
duce witnesses whom he had summoned and who were present, or 
that he failed to  prove his innocence by his brother, who had been 
summoned by the State. X. 9. Kiger, 746. 

COUNSEL. 
Admissions by, on trial of action, are  binding, 676. 

COUNTERCLAIM. 

1. A counterclaim defectively stated may (if i t  can be maintained a t  a l l )  
be cured by a reply which contains the allegations omitted therefrom. 
Oaskihs 9. Damis, 85. 

2. One who, in the honest belief that  he is  on his own land, cuts logs from 
the land of another, cannot, when they are  recaptured by the lawful 
owner, set up a claim for  their increase in  value by reason of his 
having transported them to a better market, nor can he, ip an action 

' 

by the lawful owner for  damages for cutting other logs, recoup by 
way of counterclaim for  the additional value imparted by him to the 
logs so recaptured. Ibdd. 

3. When, in a n  action for  damages caused by the ponding of water on 
plaintiff's land by obstructions placed by defendant on his own land, 
on or near the dividing line, the defendant pleaded as  a counterclaim 
damages caused by the overflow of water on his land by reason of 
obstructions placed by the plaintiff on the lower edge of her land: 
Held, that  the torts were separate and distinct, and that  complained 
of by the defendant did not "arise out of the transaction set forth in 
the complaint, nor was i t  connected with the subject-matter of the 
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action," and hence was properly disallowed a s  a counterclaim. Street 
v. Andrezos, 417. 

I 

4. The rejection of irrelevant testimony, unless its exclusion can be seen 
to prejudice the party objecting, is not ground for a new trial. Ibid. 

COUNTY BRIDGES. 
I For the recovery of damages for  injury to  county bridges a remedy is  

given by section 2055 of The Code. Comrs. u. Lumber Co., 590. 

COUNTY COMMISSIONERS. 

The county commissioners, under the general powqrs granted by section 
704 of The Code, may bring a n  action for  an injunction to restrain the 
use of a nonfloatable stream for  floatage of logs causing damage to a 
county bridge over such stream. O m s .  u. Lumber Co., 590. 

I 
COURT. 

1. The term of a Superior Court does not extend to the end of the period 
allotted to  i t  by law, but only "until' the business is disposed of." 
DelafieZd u. qonstruction Go., 21. 

2. There can be no session of a court without a judge; hence, when the 
judge leaves the bench for  the term, although no notice is given of the 
final adjournment, or it is ordered to expire by limitation, the term 
ends and the judge cannot hear any matters out of the courthouse 
except by consent, unless i t  is "chambers" business. Ibid. 

3. Section 22 of Article IV of the Constitution, requiring the courts to  
be always open, must be construed in connection with section 11 of the 
same article, and does not apply to  the terms of courts and matters 
connected therewith. Ibid. 

CREDITOR'S BILL. . 
1. Where there is  no jurisdiction t o  vacate a judgment except in  a direct 

proceeding to set i t  aside for  fraud, yet when the judgment creditor 
brings a creditor's bill, seeking equitable jurisdiction and joining all 
other creditors who may make themselves parties and contribute to  
the expenses, etc., the latter may assert the want of equity in such 
judgment creditor and avoid the preference inequitably obtained by 
his judgment : Therefore, 

2. An assignment by an insolvent corporation for the benefit of creditors 
will be set aside a t  the suit of creditors within sixty days from the 
assignment, as  provided in section 685 of The Code. Cotton Milk v. 
Cotton Mills, 475. 

CROPS GROWING ON MORTGAGED LANDS, 7. ' CROPS MADE ON WIFE'S LAND NOT SUBJECT TO HUSBAND'S MORT- 
GAGE O F  SAME. 

Where a wife has not leased her land to her husband, or given him any 
proprietary use or interest therein, a chattel mortgage conveying the 

I 
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CROPS MADE ON WIRE'S LAND NOT SUBJECT TO HUSBAND'S 
MORTGAGE ON SAME-Gonthued. 

crops grown on such land, given by the husband without the knowl- 
edge or consent of the wife, for supplies furnished the husband in 
cultivating the crops, gives the mortgagee no right to recover such 
crops. R r w  u. Cwter, 16. 

CROPS, SEVERANCE OF. 

1. A mortgagee of land is not the owner of the crops growing thereon, 
and if the latter be severed before entry by the mortgagor he cannot 
recover them except by charging them in equity in a suit between 
the parties only, upon the insolvency of the mortgagor and the in- 
adequacy of the land as security. Hintm u. Wa%tmz, 7. 

2. Where one in adverse possession of land severs the crops before re- 
covery in an action by the owner of the land, the latter cannot assert 
any legal right to the crops, and an application for sequestration, in 
equity, of such crops will not be allowed to the prejudice of an agri- 
cultural lienor. Ibid. 

DAMAGES, ACTION FOR. 

1. I n  an action for damages to a dam and fish-trap caused by floating 
logs in a stream not "floatable," the plaintiff need not show that the 
defendant was negligent in handling the logs. Bwaltney u. Timber 
Go., 579. 

2. I n  an action for damages to a dam and fish-trap by floating logs on a 
nonfloatable stream, evidence of the value of the annual output of 
the fishery is competent to show the amount of the damage done. 
IbM. 

3. An action will lie for trespass and injury to property in favor of one 
who, while not the owner, is in possession, and the damages will be 
estimated according to his interest therein. Ibid. 

DAMAGES, EXEMPLARY AND PUNITORY. 

1. A father, being entitled to the services of his minor daughter; and i t  
being incumbent on him to pay the expenses attendant upon her illness 
and death, has a right of action against her seducer for the loss of 
such services, etc., and the jury may add punitory damages for the 
injury to his affections and the destruction of his household. Xcarlett 
u. Norwood, 284. 

2. Exemplary or punitive damages are recoverable in actions of tort only 
when a bad motive is shown, and only for such acts of trespass on 
land as are committed through malice or accompanied by threats, 
oppression, or rudeness to the owner or occupant. Waters u. Lumbw 
Co., 648. 

3. Where a contractor for a railroad company, engaged with an agent of 
the company in locating the right of way across plaintiff's land, asked 
plaintiff's tenant what kind of a man plaintiff was, whether he had 
money and could fight a lawsuit, and the agent of defendant said 
plaintiff was "onIy a halfway man": BeZd, in the trial of an action 
for damages for injury to the land that the language of the agent was 

635 



INDEX 

DAMAGES, EXEMPLARY AND PUNITORY-Oomtinued. 

not necessarily evidence of malice, wantonness or insult, so as to 
entitle plaintiff to punitive damages. Ibid. 

4. Where a contractor, engaged in building a railroad for defendant com- 
pany, being forbidden by the owner of the land to cut trees of a less 
size than had been agreed upon, replied that he was working for the 
defendant corporation and was building a railroad for which he was 
obliged to have cross-ties : Held, that such language was neither rude 
nor indicative of malice so as to justify punitive damages. Ibid. 

5. In  an action for an injury in which the plaintiff asks for punitive dam- 
ages, it is for the court, and not for the jury, to determine whether 
the evidence is sufficient to entitle the plaintiff to such damages. Ibid. 

DAMAGES, MEASURE OF. 

1. When property has been wrongfully sold by a sheriff in disregard of 
the plaintiff's right of exemption, the measure of damage is the actual 
loss sustained thereby, not the value of the property at  the time of the 
levy; and when the property has been regained by payment of judg- 
ment debt or fixed sum, that would be the measure, augmented by 
any further actual expense resulting from such wrongful sale. Jones 
v. Alsbrook, 46. 

2. In an action for trespass in an entry upon land after being forbidden 
and cutting, carrying away and converting timber growing thereon, 
the injured party is entitled to recover the value of the timber when 
i t  was first severed from the land and became a chattel, together with 
adequate damages for any injury done to the land in removing i t  
therefrom. Cfa8kiw.s v. Davis, 85. 

3. So long as timber so taken is not changed into a different species, as 
by sawing it into planks or boards, the owner of the land retains the 
right of property therein as fully as when by severance i t  became a 
chattel instead of a part of the realty, and may regain possession of 
it by recaption or other legal remedy, notwithstanding additional 
value may have been imparted to i t  by transportation to a better 
market, or by any improvement in its condition short of an actual 
alteration of species. Ibid. 

4. One who, in the honest belief that he is on his own land, cuts logs - 
from the land of another, cannot, when they are recaptured by the 
lawful owner, set up a claim for their increase in value by reason of 
his having transported them to a better market, nor can he, in an 
action by the lawful owner for damages for cutting other logs, recoup 
by way of counterclaim for the additional value imparted by him to 
the logs so recaptured. Ibid. 

5. The amount recoverable for a breach of a contract of carriage is limited 
to the damage supposed to have been in contemplation of the parties 
and actually caused by sucH breach, and the measure of damage is 
ordinarily not materially different, whether the defendant fails to 
comply with the contract through inability or wilfully disregards it. 
Hamleg v. A. R., 602. 

6. The rule is, that when a passenger is delkyed or carried contrary to 
the agreement, SQ as to lead to a failure to accomplish the object of 



INDEX 

DAMAGES, MEASURE OF-Cmtinued. 

the trip, he is entitled to recover in all cases a t  least the sum paid 
for the ticket, with interest thereon, together with compensation for 
the- whole of the time lost in. the trip, and in some instances the 
reasonable cost of reaching his destination by means of some other 
conveyance. IbU. 

7. Such rule obtains whether the passenger sues for a breach of the con- 
tract or in tort for the disregard of the duty of the carrier to the 
public, unldss it appear that, in addition to the expense, loss of time, 
etc., some personal injury acquires directly from the wilful failure to 
transport him according to the schedule time, or some indignity is 
sustained by such failure. Jbid. 

In  action of claim and delivery, 500.. 

DAMAGES TO LAND FROM  CONSTRUCTION OF RAILROAD, 648. 

DEADLY WEAPON : 

1. The question whether an instrument with which a personal injury has 
been inflicted is a deadly weapon often depends more upon the man- 
ner of its use than upon the intrinsic character of the instrument 
itself. Xtate u. Norwood, 789. 

2. The pushing of a pin down an infant's throat, whereby death ensues, is 
killing with a deadly weapon, and, if done deliberatay and with the 
purpose of killing, is murder in the first degree. Ibid. 

DEATH RESULTING IN THIS STATE FROM BLOW INFLICTED IN 
ANOTHER STATE. 794. 

DEBTS OF CORPORATION. 

To have priority over the mortgage indebtedness of a corporation, debts 
for supplies, etc., under see. 1255 of The Code, must be for such 
materials, etc., as attach to the freehold or permanently improve the 
property of the corporation. Heath a. Cottom Mills, 202. 

DECEDENT. 

Proceeds of sale of land' of, liable for debts in hands of heir within two, 
years after the qualification of administrator, 138. 

DECLARATIONS OF AGENT. 

When not binding on principal, 645. 

DEED ABSOLUTE INTENDED AS MORTGAGE. 

A deed absolute on its face will not be converted by the courts into a 
mortgage unless upon allegation and proof that the clause of redemp- 
tion was omitted by.reason of ignorance, mistake, fraud or undue 
advantage taken of the bargainor. Bprague u. Bond, 530. 

1. Where, in a deed conveying land, the grantor reserves the right to raise 
and rebuild a mill-dam on a stream below the land so granted, the 

640 
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reservation is of the right to raise as, well as to rebuild the dam. 
B. v. Sutt le,  784. 

2. Where a grantor of land'reserves an easement therein, and subsequent 
conveyances do not mention such reservation, the easement is not 
affected by such omission. Ibid. - 

3. Where a grantor of land reserves the right to back water upon i t  from 
his mill-dam, the mere cultivation of the soil by the grantee is not 
an act of possession adverse to the owner of the easement Ibid. 

DEED, UNRECORDED. 

b. Conveyed land to H. & S. in January, 1878, by deed, which was not 
recorded until February, 1889, and afterwards, in 1886, conveyed the 
same land in trust to P. to secure ;t debt due to T., who purchased 
a t  a foreclosure sale by the trustee P., having no actual notice of the 
unregistered deed. In  January, 1878, H. &. S. conveyed the land to 
J. by deed recorded in October, 1878, in trust to secure a debt due to 
G., who bought at  a sale under the latter trust deed. Upon the trial 
of an action by T. against G. for recovery of the land there was evi- 
dence tending to show that a t  the date of B.'s deed in trust to P. the 
land was in possession of a tenant of B., and not of H. &. S., as 
defendant claimed : Held, (1) that neither P. nor his vendee, T., was 
affected with constructive notice of the unregistered deed by the 
recitals in the deed of trust of H. & S. to J.; (2) that if the person 
in possession of the land was tenant of B. it was not incumbent upon 
P. (or T.) to inquire further, in the absence of other circumstances, 
and such possession of the tenant alone would not be constructive 
notice of the deed under which G. claims. T r d t t  v. Cframdg, 54. 

DEED, VOID AND VOIDABLE. 
1. No rights can be based upon a deed that is udd,  whereas fair titles 

may be derived from a deed that is voidable only. Medhin v. Buford,  
260. 

2. A deed into which fraud enters in the factum is absolutely void; 
whereas, a deed that is obtained by fraudulent representation or con- 
cealment is uoidoble and can be relieved against 'only in equity. Ibid. 

3. Where one who could read was induced to sign a mortgage upon the 
r.epresentation of another that i t  was not a mortgage, but "only a 
lien that could be done away with in thirty days," and the grantor 
did not require the instrument to be read, the fraud was not in the 
f u c t m ,  but in the "representation or treaty." Ibid. 

4. I n  such case the mortgage is good in the hands of a mortgagee who 
advanced money upon i t  to an agent of the mortgagor and had no 
notice of the fraud practiced upon the mortgagor. Ibid. 

DEFENSES : 
1. The fact that an administrator made no defense to an action in which 

a judgment was rendered against him is no defense to a groceeding 
by the administrator against the heirs to sell the lands of the de- 
cedent to make assets to pay such judgment and other debts. Btain- 
back v. Harris, 100. 
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2. In a proceeding for the sale of decedent's lands for assets to pay debts 
it was error to refuse to submit an issue raised by the answer as to 
the sufficiency of the personal property to pay the debts, Ibid. 

3. I n  a proceeding by an administrator to sell land for assets to pay 
debts, the heirs cannot, by a mere general denial of title in the 
ancestor, and without alleging independent title in themselves, put 
the administrator to proof of the decedent's title. Ibid. 

DEMAND, 10. 

DEPOSITION. 
1. Where i t  appears from the return of a deposition that i t  was taken 

on the day, at  the time and by 'the person designated, i t  will be 
presumed, in the absence of evidence to the contrary, that all things 
were done rightly and that it was taken between the hours appointed 
for taking the same. Btreet v. Alzdrews, 417. 

2. An objection to a deposition that the answers were on a separate sheet 
attached to interrogatories. but not inserted at  the end of each inter- 
rogatory (the whole, however, being above the signature of the com- 
missioner), is untenable. IbkZ. 

DESCENT. 
Where the person who is to take is certain, but the event is uncertain, a 

contingent remainder, conditional limitation or executory devise is 
transmissible by descent. Ulark v. Coa, 93. 

DESCRIPTION. 
A deed executed in Philadelphia, Pa., and containing the description, "A11 

the real estate and also all the goods, chattels and effects and prop- 
erty of every kind, real, personal and mixed," of the said grantor, 
will include lumber owned by grantor in Cumberland County, N. C. 
Leccverilzg v. ~ ~ t h ,  385. 

DESCRIPTION OF LAND., 
1. If the description contained in an older grant so identifies the land 

intended to be covered by i t  that a junior enterer can, upon reading 
it, ascertain that it is the same land for which he subsequently ob- 
tains a grant under his junior entry, he takes with constructive notice 
of the inchoate equity of the senior enterer. Qraysw v. Emgkish, 369. 

2. While- the rule in reference to the sufficiency of description of land in 
entries of land as between the State and the enterer is more liberal 
than that applicable to descriptions of land in conveyances and con- 
tracts between indtviduals, yet a vague and indefinite description in 
an entry is not constructive notice to a subsequent enterer until the 
location is made certain by an actual survey. IWd. 

DDVISE. 
1. Inasmuch as a will speaks as of the time of testator's death, a devise 

by 0. of her "undivided interest and property in the estate of the . 
late G.  C." passes no such part of the distributive share in such estate 
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as has been collected and received by O., for immediately upon its 
payment to 0. it became her property and ceased to be a part of the 
estate of G. C. Aydlett v. Small, 1. 

2. I t  is otherwise as to such portion of the proceeds of the sale for 
partition of G. C.'s lands as had not been collected by the commis- 
sioner at  the date of 0.s death, since the words "my undivided 
interest and property in G. C.'s estate" include whatever property her 
executor could lawfully demand, only because his testatrix was an 
heir or devisee of G. C. Ibid. 

3. In  the construction of a will. the intention of a testator must prevail 
over merely technical language, when such language is qualified by 
superadded words. Crawford u. Wearn, 540. 

4. A testator devised to L. "the use of $1,000, also four lots," and added : , 
"The said L. may invest or use all this property as he may in his 
discretion think best, during his natural life, and a t  his death to go 
to the heirs of his body and be used for their education, if necessary" : 
Held, that the rule in t3heZZey's casa does not apply, and L. takes 
only a life estate in the property. IMd. 

5. In such case the words "invest or use" authorize a sale of the prop- 
erty by the life tenant. Ibid. 

DEVISE, CONDITIONAL, OF LAND. 

A testator devised a tract of land to his daughter C. for life, remainder 
to his son G. and his children, provided G. should pay to his estate 
the sum of $2,000. He also, in another item, directed his executor to 
pay his daughter C. $300 annually during her life for her partial 
support. The will contained no residuary clause. For a number of 
years beforelthe death of C. the annuity was not paid, and the claim 
for the sums then due having been assigned to plaintiff, he reduced 
the sum to judgment against the executor, and after the death of C. 
brought an action to subject the fund of $2,000 to the payment of the 
judgment, there being no other assets : Held, (1) that the payment 
of the $2,000 by G. was a condition precedent to the vesting of the 
devise of the remainder, and not a charge upon the land; (2)  that 
there being no specific disposition of the $2,000 and no residuary 
clause, the testator died intestate as to the $2,000, which, if paid, 
will be subject to the satisfaction of the plaintiff's judgment; other- 
wise, the land, as undevised real estate, will be subject to the pay- 
ment of the judgments. Erwin u. Erw&&, 366. 

DISCRETION. 

Of Judge, 76, 298, 498, 746, 805. 
Of officer, 166. 

DISMJSSAL OF ACTION, 303. 

DIVIDENDS ON BANK STOCK. 

Where one to whom the use and enjoyment of certain shares of bank 
stock were given during her life or widowhood, after which the stock 
was to go to her daughter, assented to the transfer of the stock to her 
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DIVIDENDS ON BANK STOCE-Continued. 

said daughter, she thereby assented to the payment of the dividends 
to the assignee, and ceased, so f a r  a s  the bank was concerned, to  
have any claim upon the stock. Rennedu u. Bank, 223. 

DIVORCE. 
1. A decree of divorce obtained by a wife, resident in  another State, 

against the husband, domiciled in  this State, without personal service 
of summons upon him, is a nullity in this State, both as to  the relation 
of the parties and as  to  the custody of the child domiciled with i ts  
father a t  the time of the proceeging. Harris u. Harris, 587. 

2. When, under an invalid decree of divorce rendered in favor of the 
wife in  another State in which the custody of a child was awarded to 
the wife, it is sought by habeas corpus proceeding in this State to  
obtain the custody of the child domiciled with its father in this 
State, the proceeding will be regarded as  one between husband and 
wife living in separation without being divorced (sec. 1661 of The 
Code). I n  such case the custody of the child rests in the sound 
discretion of the judge, subject to  review on appeal upon the facts 
found. Ihid. 

DOGS, FEROCIOUS. 
I f  the owner of premises, having knowledge of the vicious and dangerous 

character of a dog owned by his agent, permits the dog to run a t  
large on the premises, he is  liable for any damage that mag be done 
by the dog to a passer-by. It would be otherwise if only the agent 
and not the principal had such knowledge, for  the knowledge of the 
agent, not being within the scope of the agency, would not be the 
knowledge of the owner' of the Jjremises. Harris v. Fisher, 318. 

DOGS RUNNING AT LARGE, 704. 

DYING DECLARATIONS. 
Where, in a trial for murder, i t  appeared that  the deceased, before making 

his declarations a s  to the circumstances under which the mortal blow 
was given, told his physician that  he knew he was going to die, 
such declaration is not r'endered inadmissible by the fact that the 
physician told him that  he thought deceased would die, but hoped 
that  be  would not, and that  another person told him that  his phy- 
sician had hopes for him. 8. u. CccZ&u)ell, 794. 

I EASEMENT. 
1. Where a grantor of land reserves an easement therein, and subsequent 

conveyances do not mention such reservation, the easement is not 
affected by such omission. S. u. Nuttla, 784. 

2. Where a grantor of Iand reserves the right to  back water upon i t  from 
his mill-dam, the mere cultivation of the soil by the grantee is not 
a n  act of possession adverse to  the owner of the easement. Ibid. 

3. The  right to an easement may be acquired or lost by a n  adverse user, 
but in  either case the user must be of such a nature a s  t o  expose 
the claimant under it to  a n  action a t  any time for twenty years. 
Ibial. 
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EASEMENT IN FLOATABLE STREAM. See "Floatable Stream." 

EASElMENT OF LIGHT AND AIR. 

1. The easement of light and air cannot be acquired, even by presump- 
tion, under the laws of this State, and hence no action lies (as in 
England) for the obstruction of one's windows by a wall erected 
on the land of an adjacent owner. Lindsey w. Bank, 553. 

2. Where plaintiffs rented the second story of a building for a business 
that required unobstructed light, and subsecluently the owner of the 
adjacent lot erected a building and obstructed the windows of the 
plaintiffs, they cannot recover damages therefor, although their lessor 
owned the adjoining strip of land upon which the wall was erected. 
Ibid. 

EDUCATIONAL PURPOSES. 

Property used for, 489. 

EMINENT DOMAIN. 

1. Where an act of the General Assembly expressly authorizes the laying 
out a certain street across certain lands, the owner of the land cannot 
be heard to complain that the street is not necessary for public 
purposes. Call w. Wilkesboro, 337. 

2. Whether a particular use for land is public or not, within the meaning 
of the Constitution, is a question for the judiciary, and whether a 
public highway which is for public use is a necessity or not is a 
question for the legislative department to determine. Ibid. 

ENTRY OF LAND. 

1. If the description contained in an older grant so identifies the land 
intended to be covered by it that a junior enterer can, upon reading 
it, ascertain that it is the same land for which he subsequently ob- 
obtains a grant under his junior entry, he takes with constructive 
notice of the inchoate equity of the senior enterer. e a g s o n  w. 
Ercglish, 358. 

- 2. While the rule in reference to the sufficiency of description of land in 
entries of land as between the State and the enterer is more liberal 
than that applicable to descriptions of land in conveyances and con- 
tracts between individuals, yet a vague and indefinite description in 
an entry is not constructive notice to a subsequent enterer until the 
location is made certain by an actual survey. Ibid. 

3. Constructive notice of, to subsequent enterers may be given by an 
enterer of land in two ways-first, by making a survey of a vague 
entry, or one containing an indefinite description, and thus identify- 
ing that which was before uncertain; and, second, by making the 
description in the entry so explicit as to give reasonable notice of the 
first appropriation. Ibid. 

EQUIPMENT, INADEQUATE, OF RAILROAD. 

Punitive damages will not be awarded against a railroad company where, 
by reason of defective equipments, it failed to carry a person to 
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EQUIPMENT, INADEQUATE, OF RAILROAD-Conthued. 

whom i t  had sold an excursion ticket back to his starting point, 
when the only injuries complained of were inconvenience, delay and 
disappointment, and there was no proof of bad motive on the part of 
the defendant. (I'urcell u. R. R., 108 N. C., 414, overruled.) Hamslctt 
v. R. R., 602. 

EQUITABLE RELIEF, W H E N  GRANTED. 
A deed absolute on its face will not be converted by the courts into a 

mortgage unless upon allegation and proof that the clause of de- 
feasance was omitted by reason of ignorance, mistake, fraud or 
undue advantage taken of the bargainor. Xprague u. Bmd ,  530. 

ERROP., HARMLESS. 

1. While i t  is error to exclude evidence of facts material to the issues 
submitted in the trial of an action, yet such error is harmless when 
the excluded evidence could not, if admitted, change the result. 
C m l y  u. Gofin, 563. 

2. While the court should not give instructions in the absence of evi- 
dence to which they are pertinent and that warrant them, it is 
nevertheless not rerersible error to do so when i t  does not prejudice 
the party complaining of such instructions. P m n W  u. Alemnder,  
555. 

ESTATE DURANTE VIDUITATE.  
1. An estate dz~rante  'viduitate is an "estate for life," determinable upon 

the widow's marriage, and is within the meaning of the words "life 
estate," as used in chapter 214, Acts 1887, relating to the partition of 
the remainder or reversion in lands. GZlespie u. Allison, 542. 

2. A remainder dependent upon the termination of an estate durante 
viduitate is a vested and not a contingent remainder. Ib%. 

3. Where the tenant of an estate durante viduitate joins with some of 
the remaindermen for a sale for partition of the lands, section 3, 
chapter 214, Laws 1887, will be satisfied with the payment to her of 
the interest upon the proceeds of the lands sold until the determipa- 
tion of the particular estate by her marriage or death. Ibid. 

ESTOPPEL. 
Where, in the trial of an action to recover land, the plaintiff introduced 

a deed from E., a third party, to the defendant for the purpose of 
showing the location of disputed line and corners, and the defendant 
testified that several years after he received the deed he was present 
when a surveyor ran the calls of the deed, plaintiff's request for an 
instruction that the defendant was estopped by E.'s deed to him, and 
the survey, from denying the location of the disputed corner at  the 
place claimed by the plaintiff, was properly refused. Lovelace u. 
Carpenter, 424. 

EVIDENCE. 
1. In the compromise and settlement of differences between the bene- 

ficiaries under a will, in pursuance of which certain real estate be- 
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longing to one .of the parties as residuary legatee was conveyed by 
such legatee to another beneficiary, the fact that the latter, in a 
paper-writing signed by her (or her agent) alone, agreed that past- 
due rents of lands other than of the land so conveyed should belong 
to the grantor, is not in itself evidence of an assignment to the 
grantee of such past-due rents, but a paper-writing so signed was 
competent evidence to be submitted to the jury in connection with 
other testimony tending to show that i t  was a part of the settlement 
between the parties. Young v. Young, 105. 

Whenever there is no uncertainty in the written words of a contract, 
their meaning is to be detqmined as a matter of law by the court, 
and the legal consequences of the execution are to be adjudged as 
soon a s  the execution is admitted or proved; but when there is nn- 
certainty in the written words, either because of ambiguity or incom- 
pleteness, it is for the jury to determine what was the agreement 
of the parties, and in the trial of that issue par01 or extrinsic evidence 
is proper and necessary. Golgate v. Latta, 127. 

When, on the trial of an action on a written contract, a material 
question was whether defendants had agreed to purchase as large a 
quantity of goods as plaintiff claimed, the plaintiff introduced ex- 
trinsic evidence to suppprt his demand and to show that he had ship- 
ped to defendant a certain quantity of goods because the latter had 
orally agreed to purchase that quantity, plaintiff thereby opened the 
way for extrinsic evidence as to the meaning of the written contract. 
Ibid. 

4. The true test of the competency of a witness under the exception con- 
tained in section 590 of The Code is whether he bears such a relation 
to the controversy that the verdict and judgment in the case may 
be used against him as a party in another action; if not, he is not 
disqualified : Therefore, 

5. In the trial of an action to recover land a person living as a member 
of plaintiff's household on the land and aiding in her support is not 
a party so "interested in the action" as to be incompetent to testify 

. in regard to a transaction with a deceased father of the defendants. 
Jones v. Emory, 158. 

6. Par01 evidence is admissible to prove the tenor or contents of lost 
records. 181ey v. Roow,  195.. 

7. The testimony of the attorney who drew the decrees of sale and of 
confirmation in proceedihgs for the sale of lands for assets was ad- 
missible in the trial of an action to recover the land, to show that 
such decrees were regularly drawn and signed by the clerk before the 
acts authorized thereby were performed. Ibid. 

8. I n  the trial of an action to recover land the record of proceedings for 
the allotment of dower was admissible for the purpose of showing 
that the continued occupancy of the land by the widow and her 
daughter, the defendant, who lived with her, was permissive and 
not adverse. Ibid. 

9. When, in order to prove the probate and contents of a will, a party was 
allowed to testify as to what a former clerk of the court read to him 
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from the records, which the clerk told him was the record of the will: 
Hela, that the testimony, being hearsay, was inadmissible, and the fact 
that the one whose unsworn statement was allowed to go to the jury 
as evidence was the keeper of the record does not justify a departure 
from the rules relating to hearsay testimony. Propst v. Mathis, 526. 

10. Where, on a trial, the evidence for the plaintiff, in the most favorable 
view of the same, failed to develop a cause of action, the admission of 
incompetent testimony by the defendant is immaterial. LincEsW u. 
Bank,  653. 

11. While i t  is error to exclude evidence of facts material to the issues 
submitted in the trial of an action, yet such error is harmless when the 
excluded evidence could not, if admitted, change the result. Colzly u. 
Cofin, 563. 

12. In  an actibn for damages to a dam and fish-trap by floating logs on a 
non-floatable stream, evidence of the value of the annual output of 
the fishery is competent to show the amount of the damage done. 
GrwaZtneg v. Timber Go., 579. 

13. Where, upon the trial of an action involving the ownership of a draft 
and bill of lading indorsed by D. to plaintiffs, there was evidence 
which, if believed, established the plaintiffs' ownership, it was im- 
proper to admit as evidence on behalf of the defendant, the adverse 
claimants, telegram and letters of D., written and sent by him after 
the alleged transfer of the bill and draft, denying the effect of such 
transfer, there being nothing to connect plaintiffs with such letters 
and telegrams. Maddo@ a. R. R., 462. 

14. The declarations of an agent as to a past transaction are not evidence 
against his principal. h'gerfon a. R, R., 645. 

15. Copies of bills of lading made by an agent of a railroad company from 
the stub-books from which the originals were issued, some time after 
the originals were issued, are in effect nothing more than the declara- 
tions of that agent as to the fact stated on the same, and hence are 
not admissible in evidence in an action against his principal. Ibid. 

16. In  an action for an injury in which the plaintiff asks for punitive dam- 
ages it is for the court and not for the jury to determine whether the 
evidence is sufficient to entitle the plaintiff to such damages. Waters  
u. Lumber Go., 648. 

17. In determining the competency of a confession the true inquiry is 
whether the inducement offered wag such as to lead the prisoner to 
suppose it would be better to confess himself guilty of a crime he 
did not commit. State a. Harriso?z, 706: 

18. When a prisoner is advised to tell nothing but the truth, or even when 
what is said to him has no tendency to induce him to make an untrue 
statement, his confession in either case is admissible, whether made 

- 

to an officer or a private individual. Ibid. 

Upon the trial of a prisoner for murder of her husband, a witness 
testified that he, as a detective, representing himself as a laborer, went 
to the house of the prisoner, who told him she was in great trouble 
because some one had killed her husband, and that $he knew who did 
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it. He then said to her: "You had better tell me all about it. I am 
a right good old monger doctor. I can work roots and gurnmer folks, 
and if you will tell me all about i t  I can give you something so you 
cannot be caught." Thereupon she told witness that she procured 
another to kill her husband : HeZd, that the confession was admissible 
in evidence on the trial, since the inducement offered appealed only 
to her superstition, but was not a temptation to lead her, if innocent, 
to pretend that she was guilty. Ibid. 

20. I n  the trial of an indictment for perjury it is necessary that the falsity 
of the oath be proven by two witnesses, or by one witness and corrob- 
orative circumstances sufficient to turn the scales against the defend- 
ant's oath. State v. Hanvkins, 712. 

21. Where, in the trial of a defendant charged with falsely swearing, on a 
trial before a mayor, that he did not have an axe in a fight in which 
he was engaged, the person assaulted testified that the defendant did 
have an axe with which he inflicted a wound on the witness' head, 
testimony of a physician that the wound "was made with a sharp- 
edged instrument" was a sufficient corroboration to establish the 
falsity of defendant's oath. Ibid. 

22. Where the evidence against the defendants in the trial of an indict- 
ment was circumstantial, it was not error in the judge to refuse an 
instruction. as a rule of law, that the strength of circumstantial 
evidence must be equal to the strength of the testimony of one 
credible eye-witness. S. v. Carson, 743. 

23. Where the evidence in the trial of a criminal action is circumstantial, 
each fact proving a necessary link in the chain must point to the 
guilt of the accused and must be as clearly and distinctly proven as 
if the whole case depended on it, the strength of the chain being 
determined by the strength of the weakest link. Ibid. 

24. In  the trial of an indictment for larceny of brandy, evidence as to 
marks upon the barrels containing it was competent to identify the 
packag?~. S .  v. Kiger, 746. 

25. I n  the trial of a defendant for libel in charging that the prosecutor 
was a negro living in adultery with a white woman as his wife,' testi- 
mony that the prosecutor had associated with white men as a white 
man was competent to be submitted to the jury to prove that he was 
a white man, either a s  corroborative of other evidence or as sub- 
stantive evidence in itself for the consideration of the jury. S .  v. 
Sherman, 773. 

26. Where, in a trial for murder, it appeared that the deceased, before 
making his declaration as to the circumstances under which the 
mortal blow was given, told his physician that he knew he was going 
to die, such declaration is not rendered inadmissible by the fact that 
the physician told him that he thought deceased would die, but hoped 
that he would not, and that another person told him that his phy- 
sician had hopes for him. 8 . .  v. GaldwelZ, 794. 

I 27. Where, in a trial of a prisoner for murder, it does not appear that any 
judicial investigation was had before a justice of the peace, a state. 
me& made by the prisoner before such justice is admissible as evi- 

l dence against him. Ibid.  
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EXCEPTIONS. 

1. A charge to the jurx may be specially excepted to after verdict. X. 
v. Vwnw,  744. 

2. An exception to the whole charge that i t  presented the case in a man- 
ner to prejudice the defendant should have pointed out in what 
particular harm was done. Ibid. 

3. The omission to give an instruction to a jury is not ground for an ex- 
ception in the absence of a request to so instruct. Ibid. 

EXCEPTIONS TO CHARGE. 

The statement of the trial judge as to what he said in his charge to the 
jury is conclusive, and an exception based upon an alleged instruction 
which does not appear in the charge as given in full by him will not 
be considered. Paper Go. v. Chrowicle, 147. 

EXCEPTION TO ISSUES. 

Too late after verdict. Cottm Mills  u. Abemathv, 402. 

EXCURSION. 

Hiring a train for an excursion does not excuse a company from liability 
to passengers for injury caused by its servants. White v. R. R., 631. 

EXCURSION TICKET, 602. 

EXECUTION OF DEED BY CORPORATION, 202. 

EXECUTION, WHEN WRIT OF CONFORMS TO JUDGMENT, 550. 

EXECUTORY DEVISE. 

1. Where the person who is to take is certain, but the event is uncertain, 
a contingent temainder, conditional limitation or executory devise is 
transmissible by descent. Clark 9. Coa, 37. 

2. A deed conveyed land in trust for the use and behoos of L. for life, 
. then for the use of any child of L. living at  her death, and in case no 

such child should be living, then for the use of L. C., A. N., 0 .  N. and 
R. N., their heirs and assigns; and if one or more of the latter should 
die before such contingency should take place without leaving any 
child or children then living, then to the use of the survivor or 
survivors of them, the said L. C. and A. N., 0. N. and R. N., their 
heirs and assigns forever. L. died without having had issue; A. N. 
and R. N. predeceased L., leaving no issue. L. C. and 0. N. also 
predeceased L., but left issue. In  an action for partition of the lands : 
Held, that the limitation to L. C. and the others was a contingent 
defeasible fee with an inheritable quality, which, upon the death of 
L. without issue, descended to the heirs of L. N. and 0. N. (the 
interests of A. N. and R. N. having shifted simultaneously with their 
death to L. N. and 0. N.), and as the heirs of L. N. and 0. N. take 
by descent and not as purchasers, th5 division must be per stirpes 
and not per capita. Ibid. 

EXEMPLARY DAMAGES. See Damages. 
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EXEMPTION O F  PROPERTY FOR TAXATION, 489. 

EXEMPTION. 

The father of a bastard child, who has been ordered to pay an allowance 
to the mother, is not entitled to the constitutional exemption of $500 
as against the debt due the mother. AS. v. Parsons, 730. 

EXEMPTION, TIME OF VALUATION OF. 

So long as an execution is in the officer's hands and in force the prelinli- 
nary action of the appraisers is 4% fieri and capable of correction and 
amendment, and it is a right both of the debtor and the creditor that 
the exemption shall be ascertained up to and just before the process 
is executed by a sale, so that in behalf of the debtor the exemption 
may be enlarged, if any property to which he is entitled has been 
omitted, and so that in behalf of the creditor no exemption shall be 
allowed to the debtor if it appear a t  the sale that he is not entitled 
to the same. Jolzes u. Alsbrook, +6. 

EXTENUATION AND EXCUSE. 

watters of extenuation and excuse, or discharge by reason of insanity, 
must be shown by him who sets i t  up, and .where no testimony is 
offered by one on trial for murder to show insanity, the presumption 
of sanity is unrebutted. S. u. Nwwnod, 789. 

EXTRADITION. 
The Governor is invested by the law with a discretion to issue a warrant 

for the arrest of a fugitive from justice of another State upon the 
requisition of the Executive thereof, and to revoke i t  if, in his opin- 
ion, the warrant is sought for ulterior. purposes ; and although the 
courts may review and control his action in regard to points of law 
involved in extradition proceedings, yet they will not inquire into the 
motive and purpose of such proceedings or interfere with any matter 
connected therewith which lies within the discretion of the Governor. 
I n  re Hultan, 57. 

EXTRADITION, INTERSTATE. See Fugitive from Justice. 
\ 

EXTRINSIC EVIDENCE. 

When admissible to explain the terms of a written contract. Colgate v. 
Zatta, 127. 

FALSE REPRESENTATION AS TO VALUE, 563. 

FALSITY OF OATH. 

1. In the trial of an indictment for perjury i t  is necessary that the 
falsity of the oath be proven by two witnesses, or by one witness and 
corroborative circumstances sufficient to turn the scales against the 
defendant's oath. S. u. Hawkina, 712. 

2. Where, in the trial of a defendant charged with falsely swearing, on 
a trial before a mayor, that he did not have an axe in a fight in which 
he was engaged, the person assaulted testified that the defendant did 
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have an ax, with which he inflicted a wound on the witness' head, 
testimony of a physician that the wound "was made with a sharp- 
edged instrument" was a sufficient corroboration to establish the 
falsity of defendant's oath. Ibid. - 

FEME COVERT. 

I n  a suit to charge the separate estate of a married woman with her con- 
tract it  is necessary that  the complaint shall specifically set out and 
describe the property sought to be charged. LVm~aa y. Hace, 24. 

FEROCIOUS DOG. 
I f  the owner of premises, having knowledge of the vicious and dangerous 

character of a dog owned by his agent, permits the dog to run a t  
large on the premises, he is liable for any damage that may be done 
by the dog to a passer-by. It would be otherwise if only the agent 
and not the principal had such knowledge, for  the knowledge of the 
agent, not being within the scope of the agency, would not be the 
knowledge of the owner of the premises. Harr is  v. Pisher, 318. 

FIDUCIARY FUNDS, .TAXATION OF. 

The charter of a town authorizing the taxation of the property of non- 
- residents "doing business within the limits" of the town, "upon their 

respective avocations and business, stock in trade, 8 0 h % % t  wealits, 
growing out of their business located a s  above, just a s  though they 
were actual residents," does not subject to taxation money held by a 

, nonresident administrator of a decedent who died in the town, 
although the administrator has an office in  the town. Hall 9. Bayette-, 
zri$le, 281. 

I FINE AND COSTS I N  BASTARDY PROCEEDINGS, 730. 

I .  FISH-TRAP, INJURY TO. 
1. In an action for damage to a-dam and fish-trap caused by floating logs 

in a stream not "floatable," the plaintiff need not show that the de- 
fendant was negligent in  handling the logs. Gwaltney w. Timber Co., 
579. I 

2. I n  an action for damages to  a dam and fish-trap by floating logs on 
a non-floatable stream, evidence of the value of the annual output of 
the fishery is competent to  show the amount of the damage d h e .  Ibid. 

I : FLOATABLE STREAM. 
1. A stream 'which is only capable of floating logs in occasional freshets 

is not in law a floatable stream, while if the freshet should arise from 
natural rainfall for a sufficient period to make a stream useful t o  
the public it would be considered floatable; yet a ,  temporary rise, 
passing quickly away, is not sufficient, even if the freshet should con- 
tinue for two or three days and be reasonably expected every year. 
Qwalt%ey w. Timber Co., 579. 

2. While i t  is not necessary, in  order to  establish a n  easement in  a river 
for floatage, to show that  the stream can be used continuously during 
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FLOATABLE STREAM-Continued. 

the whole year for that purpose, it must nevertheless appear that 
business men may calculate with tolerable regularity as to the seasons 
the water will rise to and remain at  such height as will enable them 
to make i t  profitable to use it a s  a highway for transporting logs to 
market or mills lower down. Gomrs. v. Lumber Co., 590. , 

3. Temporary rise of waters, passing quickly down, is not sufficient to 
make a stream floatable, not even if ,the freshet should continue for 
two or three days and be reasonably expected every year. Ibid. 

4. The easement for floatage, when it exists, must be exercised with due 
care for the avoidance of injury to the interests of the riparian pro- 
prietors and the owners of the soil beneath the bed of the stream. 
Ibid. 

FORECLOSURE OF MORTGAGE, 3%. 

FORECLOSURE OF MORTGAGE BY BUILDING AND LOAN ASSOCI- 
ATION. See Building and Loan Association. 

FOREIGN DECREE OF DIVORCE. See Divorce. 

FORGERY, WHAT CONSTITUTES. 

1. Forgery is the signing by one without authority, and falsely and with 
the intent to defraud, the name of another to an instrument which, 
if genuine, might apparently be of legal efficacy or the foundation of 
a legal liability. Barnes v. Crawford, 76. 

2. The false signing of the name of a candidate for Congress to a favor- 
able response to a "demand" by certain electors, whereby he is placed 
in the attitude of agreeing to favor certain proposed legislation, is 
not indictable forgery, since he could not be made liable to any legal 
proceeding for a breach of the same if his signature were genuine. 
Hence, a charge that the one so signing such instrument was a 
"forger" is not actionable slander. Ibid. 

FORMER JEOPARDY. 

A mistrial in a case not capital is a matter of discretion, and hence the 
plea of former jeopardy because of a mistrial ordered on a former 
trial of a defendant for the same offense was properly overruled. 
S. v. UoZlins, 716. 

FRAUD IN FACTUM AND BY REPRESENTATION. 

1. A deed into which fraud enters in the fact~cnz is absolutely void; where- 
as, a deed that is obtained by fraudulent representation or conceal- 
ment is voidable, and can be relieved against only in equity. Medlin 
v. Buford, 260. 

2. Where one who could read was induced to sign a mortgage upon the 
representation of another that it was not a mortgage, but "only a lien . 
that could be done away with in thirty days," and the grantor did not 
require the instrument to be read, the fraud was not in the factum, 
but in the 'kepresentation or treaty." IWd. 
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FRAUD IN FACTUM AND BY REPRESENTATION-Con.tkued. 

3. In such cas'e the mortgage is good in the hands of a mortgagee who 
advanced money upon it to an agent of the mortgagor, and had no 
notice of the fraud practiced upon the mortgagor. Ibid. 

4. In such case the fact that the note which the mortgage purported to 
secure was not signed by the mortgagor does not prevent the fore- 
closure of the mortgage. Ibid. 

5. Where, under the fraudulent representation of her agent, whom she 
trusted implicitly, a party executed to a third party a mortgage on her 
land without reading it or requesting i t  to be read to her and deliv- 
ered it to the agent, who obtained the money thereon and kept the 
proceeds for his own purposes: Held, in an action to have the mort- 
gage declared void, that the fraud being in the representation or 
treaty and not in the facturn, the deed was not void, but only voidable, 
in a court of equity, which will not grant relief against an innocent 
purchaser who has been induced to part with his money on the faith 
of a mortgage duly executed according to law. Dimvn 9. Trust Co., 
274. 

FRAUD, PRESUMPTION OF. 
1. Where a mortgagee wiih power of sale deals directly with the mort- 

gagor and purchases from him the equity of redemption, there is, by 
reason of the trust relation, a presumption of fraud, which, however 
(as decided in McLeod a. Bullard, 86 N. 0., 210), may be rebutted 
by showing that the transaction was free from fraud or oppression, 
and that the price paid was fair and reasonable; in which case the 
mortgagor cannot avoid the sale, and a court of equity will grant him 
relief. Jones v. Pullen., 465. 

2. Where a mortgagee with power of sale, aad expressly authorized by 
the mortg,agor to purchase the mortgaged land a t  the sale, becomes 
the highest bidder, he is placed within the rule enunciated in 
YcLeod's case (86 N. C., 210), and may hold the land, provided he 
rebuts the presumption of fraud arising from the trust relation. Ibid. 

TRAUDULENT INTENT. 
To sustain an indictment for forgery it is not necessary that the forgery 

should have been "calculated to deceive and did deceive," but only 
that there was a fraudulent intent to deceive by a forged paper, 
however awkward or clumsy the signature may be. S. a. CalZhs, 716. 

FUGITIVE FROM JUSTICE. 
1. Departure from a jurisdiction after the commission of the act, in 

furtherance of the crime subsequently consummated, is a flight from 
justice within the meaning of the law: Therefore, 

2. One who, while in another State procured, by false representations, 
goods to be thence shipped to him in this State, to which he returned 
after making the false representations, but before the goods were 
shipped, is a fugitive from the justice of such other State. In. re 
Sultam, 57. 

3. Th? Governor is invested by the law with a discretion to issue a war- 
rant for the arrest of a fugitive from justice of another State upon 
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FUGITIVE FROY JUSTICE-Continued. 
the requisition of the Executive thereof, and to revoke it if, in his 
opinion, the warrant is sought for ulterior purposes ; and although the 
courts may review and control his action in regard to points of law 
involved in extradition proceedings, yet they will not inquire into 
the motive and purpose of such proceedings, or interfere with any 
matter connected therewith which lies within the discretion of the 
Governor. Ibid. 

4. No one can in any sense be alleged to have fled from the justice of a 
Statc 5 the domain of whose territorjal jurisdiction he has never been 
corporally present since the commission of the crime. 8. v. Hall, 811. 

5. A fugitive from justice is one who, having committed a crime in one 
jurisdiction, flees therefrom in order to evade the law and escape 
punishment. Ibid. 

6. Where one has been only constructively present in a State by being 
deemed, by a legal fiction, to have followed an agency or instrumen- 
tality put in motion by him to accomplish a criminal purpose, he is 
not a fugitire from justice of such State so as to warrant the Execu- 
tive of this State to deliver him to the authorities of such State upon 
the requisition of the Governor of the demanding State. Ibid. 

7. I t  is competent for the Legislature of a State, in the exercise of its 
reserved sovereign powers and as an act of courtesy to a sister State, 
to provide by statute for the surrender, upon requisition, of persons 
indictable for murder in such State, although they have never "fled 
from justice." Ibid. 

GUARANTY, CONTRACT OF 

Where one guarantees the return of or payment for goods sold to another, 
he is entitled to notice, within reasonable time, of the default of the 
latter, and a delay of three years is unreasonable and discharges the 
guarantor. Mger 9. Reedy, 538. 

GUARDIAN, INVESTMNNT BY. 

1. The policy of section 1592 of The Code is to require an investment by 
a guardian to be secured by the bond or note of some person in addi- 
tion to the borrower. Watson v. Holtm, 36. 

2. Where a guardian lent his ward's money to one member of a firm for 
the private purposes of the latter, taking his bond, with the bor- 
rower's partner as surety, both of whom were solvent at  the time, but 
afterwards became insolvent, the guardian is not liable for the loss 
for "in addition to the borrower" there was a person responsible for 
the loan who might have remained solvent despite the insolvency of 
his partner, the borrower. Ibid. 

GOVERNOR, AUTHORITY OF, IN EXTRADITION PROCEEDINGS. (See 
Fugitive from Justice. 

GOVERNOR, DIS,CRETION OF, IN EXTRADITION PROCEEDINGS. 

The Governor is invested by the law with a discretion to issue a warrant 
for the arrest of a fugitive from justice of another State upon the 
requisition of the Executive thereof, and to revoke it if, in his opin- 



GOVERNOR, DISCItE'PION OF, IN EXTRADITION PROCJED- 
INGS-Conthukd. 

ion, the warrant is sought for ulterior purposes; and although the 
courts may review and control his action in regard to points of law 
involved in extradition proceedings, yet they will not inquire into 
the motive and purpose of such proceedings, or interfere with any 
matter connected therewith which lies within the discretion of the 
Governor. In r e  8ult(cn, 57. 

HABEAS CORPUS, 57. 

1. When, under an invalid decree of divorce rendered in favor of the 
wife in another State in which the custody of a child was awarded to 
the wife, it is sought by habeas corpus proceeding in this State to 
obtain the custody of the child domiciled with its father in this 
State, the proceeding will be regarded as one between husband and 
wife living in separation without being divorced (section 1661 of The 
Code). In such case the custody of the child rests in the sound dis- 
cretion of the judge, subject to review on appeal, upon the facts 
found. Harris v. Harris, 587. 

2. The court will not award the custody of a child to a nonresident 
mother if i t  does not appear that the child desires to go to her, or that 
her husband is not a proper person to have it, or that the child will 
be benefited by the change. Ibid. 

HEARSAY EVIDENCE. 

When, in order to prove the probate and contents of a will, a party was 
allowed to testify as to what a former clerk of the court read to 
him from the records, which the clerk told him was the record of the 
will: Held,  that the testimony being hearsay, was inadmissible, and 
the fact that the one whose unsworn statement was allowed to go to 
the jury as evidence was the keeper of the record, does not justify a 
departure from the rules relating to hearsay testimony. Propst a. 
Mathis, 526. 

HEIRS. 

Sale by, of ancestor's land after two years from date of administration 
granted, 138. 

1. The docketing of judgments against a debtor who holds land in re- 
mainder, dependent upon life estate in another, creates a lien upon 
such estate which, not being susceptible of immediate occupancy, is 
not protected from sale under execution by the Constitution and laws 
relating to homestead exemptions. S ' t m  u. Lee, 426. 

2. But where in such case the judgment creditors do not exercise their 
right to sell their debtor's estate in remainder, and by a determination 
of the particular estate his right to a homestead accrues, and he 
thereupon conveys the land to another in fee (the land being all that 
he owns and worth less than $1,000), the enforcement of the judg- 
ment is postponed, not only until the death of the debtor, but until 
the arrival a t  full age of his youngest child. I b s .  



I INDEX 

HOMESTEAD, APPRAISERS OF. 

There is no requirement that appraisers to allot the homestead shall have 
the qualification of being freeholders, as is .the case with extraordi- 
nary-or tales jurors, but simply that they shall be "qualified to act 
as jurors," i.a, as ordinary or regular jurors. (Section 502 of The 
Code). Hnbe v. WAitehead, 28. 

HUSBAND AND W I F E  
Where a wife has not leased her land to her husband or given him any 

proprietary use or interest therein, a chattel mortgage conveying the 
crops grown on such land, given by the husband without the knowl- 
edge' or consent of the wife, for supplies furnished the husband in 
cultivating the crops, gives the mortgagee no right to recover such 
crops. Brny v. Carter, 16. 

IDEM SONANS. 
Where an indictment for forgery charged that the name forged was 

"Major Vass," evidence that the signature was "Maj. Vase" was no 
variance, the name being idem som%s. 8. v. Uollirts, 716. 

ILLEGAL CONTRACT. 
1. Traffic in public ofices is against good morals and contrary to public 

policy. Bmkat 9. Moss, 448. 
2. Not only an  agreement by A to pay to B, a public officer, an amount 

equal to the emoluments of the unexpired, term of his office in con- 
sideration of his resignation and his influence to secure the appoint- 
ment of & to the office, is void, but likewise an agreement to com- 
pensate any one for, or to pay the expenses of any one in, attempt- 
ing to secure the appointment. Ibid. 

3. A mortgage given 'to secure an agreement connected with the traffic 
in public office being void, an injunction will lie to restrain a sale 
thereunder. Ibid. 

An injunction will not lie to restrain the collection of an  invalid or ex- 
cessive tax; to obtain relief one must pay the tax and pursue the 
remedy given by section 84, chapter 137, Acts of 1887. Hal8 v. 
Fagetteville, 281. 

INCONTESTABLE POLICY. See Insurance Policy. 

INDICTMENT. 
For destroying mill-dam, 784. 
For fornication and adultery, 744. 
For killing livestock, 704. 
For larceny, 743, 746, 776. 
For libel, 769, 773. 
For murder, 706, 789; 794, 805, 807. 
For perjury, 712. 
For retailing without license, 741. 
For secret assault, 753, 757. 
For slandering innocent woman, 737. 
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INDICTMENT FOR KILLING LIVESTOCK. 
An indictment for killing a hog running at  large in a town in violation 

of a town ordinance prohibiting the running at  large of hogs therein, 
which charges that the killing was done "unlawfully and on pur- 
pose," cannot be sustained under section 1082 of The Code, where 
there is neither an allegation nor finding that the jury was "wilfully 
and unlawfully" done; nor, for the same reason, can it be sustained 
under section 2482. 8 .  v. TweelEy, 704. 

INDICTMXNT FOR LARCENY, 746. 
I n  the trial of an indictment for larceny of brandy, evidence as to marks 

upon the barrels containing i t  was competent to identify the pack- 
ages. 8 .  v. Kigar, 746. 

,INDICTMENT FOR RETAILING LIQUOR. 
A prosecution for selling liquor without license, contrary to a city ordi- 

nance, is no bar to a prosecution by the State for the same act of sell- 
ing without obtaining State license. 8. v. R&, 741. 

INDICTMENT FOR SECRET ASSAULT, SUFFICIENCY OF. 
1. Under Laws, 1887, ch. 32, making "an assault committed in a secret 

manner, by waylaying or otherwise," an offense, an indictment 
omitting the words "by waylaying or otherwise" in charging that of- 
fense, is sufficient. 8. v. Shade, 757. 

2. Where an indictment otherwise objectionable is not sufficiently specific 
as to the nature of the eharge, and the defendant fails to demand a 
bill of particulars before trial, after conviction the court will not 
arrest the judgment for such objection. Ibial. 

'INJUNCTION. 
1. Where there is a serious controversy as to the ownership of a fund i t  

is proper to preserve i t  by a restraining order until the rights of the 
contestants can be determined. Jcmes v. Jcmes, 209. 

2. An injunction will not lie to restrain the collection of an invalid or 
excessive tax. Hall v. Fayettewille, 281. 

3, An injunction will lie to restrain sale under mortgage, which is void 
because of the illegality of the contract which it was given to secure. 
Basket u. Moss, 448. 

4. The County Commissioners, under the general powers granted by sec- 
tion 704 of The Code, may bring an action for an injunction to 
restrain the use of a non-floatable stream for floatage of logs causing . 
damage to a county bridge over such stream. O m s .  v. Lumber Uo., 
590. 

INJURY BY FEROCIOUS DOGS, ACTION OF DDaMaGES FOR. 
If the owner of premises, having knowledge of the vicious and dangerous 

character of a dog owned by his agent, permits the dog to run a t  
large on the premises, he is liable for any damage that may be done 
by the dog to a passer-by. I t  would be otherwise if only the agent 
and not the principal had such knowledge, for the knowledge of the 
agent, not being within the scope of the agency, would not be the 
knowledge of the owner of the premises. H m i s  v. Fdsisher, 318. 
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INJURY TO PASSENGER. 
The mere fact that a train fails to stop, as is its duty, or a s  the con- 

ductor has promised to do, does not justify a passenger in leaping 
from it while in motion, unless invited to do so by the carrier's agent 
and the attempt was not obviously dangerous. Burgh v. R. R., 673. 

INJURY TO PERSONAL PROPERTY, 704. 

INNOCENT HOLDER, 260. 
Where, under the fraudulent representation of her agent, whom she 

trusted implicitly, a party executed to a third party a mortgage on her 
land without reading it or requesting it to be read to her, and de- 
livered it to the agent, who obtained the money thereon and kept the 
proceeds for his own purposes: Held, in an action to have the 
mortgage declared void, that the fraud being in the representation or 
treaty and not in the, facturn, the deed was not void, but only voidable, 
in a court of equity, which will not grant relief against an i ~ o c e n t  

, purchaser who has been induced to part with his money on the faith 
of a mortgage duly executed according to law. D i x w  v. Trust Go., 
274. 

XNNOCENT W O U N .  
1. An innocent woman, within the meaning of section 1113 of The Code, 

is one who has never had sexual intercourse with any man. B. v. 
Mallw,  737. 

2. Where, in the trial of an indictment charging defendant with mali- 
ciously slandering an innocent woman, the defendant admitted using 
words which amounted to a charge of incontinency and attempted to 
justify by proving their truth, the only question for the jury was the 
innocency or otherwise of the woman. Ibid. 

INSANITY. 
Matters of extenuation and excuse, or discharge by reason of insanity, 

must be shown by him who sets i t  up, and where no testimony is 
offered by one on trial for murder to show insanity, the presumption 
of sanity is unrebutted. 8. v. Norwood, 789. 

INSOLVENT BANK. 
Plaintiff bank, being igLorant of the insolvency of the Bank of New 

Hanover, sent to it items for collection and remittance. New Hanover 
Bank mingled the proceeds of the collections with its own funds, so 
that the specific money received on the items so sent by plaintiff bank 
could not be traced. No mutual account was kept between the parties. 
Before remitting for the items so collected New Hanover Bank 
failed, and there was money enough on hand and turned over to the 
receiver to pay the plaintiff's claim. Held, that upon the collection of 
the items and the mingling of the proceeds with the assets of the 
New Hanover Bank the relation of principal and agent, trustee and 
cestui que trust, ceased, and that of principal and debtor arose be- 

, tween the parties, and plaintiff became a simple contract creditor 
with no preference over other creditors, and it is immaterial in such 
case whether or not the officers of New Hanover Bank knew that it 
was insolvent. Bank v. Barzk, 226. 
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INSOLVENT CORPORATION, 382. 

INSOLVENT'S DISCHARGE. 

1. A mother of a bastard child to whom an allowance has been made in 
bastardy proceedings, is such a creditor of the father of her child as 
to permit her to oppose the insolvent's discharge by suggesting fraud 
in answer to his petition, as provided in section 2948 of The Code. 
N. u. Par8ons, 730. 

2. One who has been found to be the father of a bastard child and com- 
mitted for non-payment of the fines, costs and allowance, is entitled, 
under section 2967 of The Code, to be discharged from prison upon 
filing his petition for a discharge as an insolvent and complying with 
the requirements of law. Ibid. 

3. When defendant in bastardy proceedings has been ordered to pay a fine 
and costs and allowance to the mother, under section 35 of The Code, 
only the State can suggest fraud as to the fine and costs in answer to 
defendant's petition for discharge filed under see. 2942 of The Code. 
As to the allowance, the mother of the child has the right to suggest 
fraud, and upon such suggestion an issue is raised, which should be 
entered upon the trial docket of the Superior Court and stand for 
trial as other causes. Ibid. 

INSTRUCTION TO JURY. 

1. When, in the trial of an action, an instruction to the jury was in effect 
the same as was asked for, but not in the same words, and was in 
strict accord with the principle of law for which the appellant con- 
tended, it was not error to refuse to charge in the words requested. 
Downs u. High Poirtt, 182. 

2. While the court should not give instructions in the absence of evidence 
to which they are pertinent and that warrant them, i t  is nevertheless 
not reversible error to do so when i t  does not prejudice the party 
complaining of such instructions. Pmnimaa u. A h a n d e r ,  555. 

3. When no specific instruction was asked for on the trial of an action, 
an exception that the instruction given was too general will not be 
considered on appeal. Cfwaltney u. Timber Co., 579. 

4. When the court below, in instructing the,jury, states a correct propo- 
sition upon a certain point of law, and then upon the same point in 
another part of the charge states a propostion which is incorrect or 
defective, a new trial 'will be granted, &s the jury are not supposed 
to know when the judge states the law correctly. Tillett u. R. R., 662. 

5. Where the evidence against the defendants in the trial of an indict- 
ment was circumstantial, it was not error in the judge to refuse an 
instruction as a rule of law that the strength of circumstantial evi- 
dence must be equal to the strength of the testimony of one credible 
eye-witness. S. u. Carson, 743. 

6. An exception to the whole charge that i t  presented the case in a man- 
ner to prejudice the defendant should have pointed out in what 
particular harm was done. A'. IJ. Vamer, 744. 

7. The omission to give an instruction to a jury is not ground for an 
exception in the absence of a request to 'so instruct. Ibid. 
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INSTRUCTION TO JURY-Continued. 
8. A charge to the jury, on the trial of defendants for murder, that "the 

question of the lives and deaths of the defendants is in your hands; 
you must act honestly, conscientiously and fearlessly," is not erron- 
eous. 8 .  v. MeDaniel, 807. 

9. On the trial of defendant for murder, it appeared that on the night of 
the killing defendant declared that if deceased should go home with 
H. he would kill deceased; that, in company with another, he went 
to the house of R, where deceased was, drew his pistol and informed 
H. that he intended to kill deceased as soon as he opened the door; 
that he then told his companion to "do what he told him," whereupon 
the latter opened the door and defendant shot the deceased twice, 
inflicting wounds from which he died: Held, that an instruction to 
the jury that defendant was guilty of murder in the first or second 
degree, or not guilty, and that the killing was not excusable, justifi- 
able, accidental or manslaughter, was not erroneous. Ibid. 

10. An instruction that if one charged with murder had deliberately 
formed the intention to kill the deceased, and did so, the fact that 
defendant was drunk will not make the crime murder in the second 
degree. Ibid. 

11. On a trial for murder, an instruction that, notwithstanding the intoxi- 
cation of defendant a t  the time of the killing, "if you (the jury) are 
satisfied beyond a reasonable doubt that the defendant had mind 
sufficient to plan or form a design to kill the deceased, that he de- 
liberated and premeditated upon the killing in consequence of his 
formed design, then the fact of the intoxication of the defendant 
would not justify him, but your verdict should be murder in the first 
degree," was not erroneous. Ibid. 

INSURANCE POLICY, 287. 
1. A stipulation in a policy of insurance that no suit to recover any sum 

thereunder should be maintained unless brought within one year 
from the time of the alleged loss, is valid and enforcible, being a 
contract not in contravention of the statute prescribing the time 
within which actions may be brought. Lowe v. Accident Associ- 
ation, 18. 

2. An original policy of insurance contained in one clause restrictions 
i against certain travel, occupation and residence, and in another 

stipulated that if the insured should die by suicide the company 
should not be liable bey~nd the net value of the policy, to be ascer- 
tained by certain methods. Subsequently the company executed an 
agreement declaring that "all restrictions of travel, occupation and 
residence expressed in the original policy are hereby waived, and 
that said policy shall from this date be incontestable, and when the 
policy becomes a claim the amount of insurance shall be paid im- 
mediately upon approval of proof of death." The insured paid all 
premiums as  they fell due, and died by suicide: Held, in an action 
to recover the amount of the policy, (1) that by the new contract 
the policy was rendered "incontestable" for any cause except non- 
payment of premiums and fraud, and (2) that the "amount of in- 
surance" payable when the policy became a claim by the death of 
the insured was the full amount expressed upon the face of the 
policy. Bimpson o. Insurance Co., 393. 

661 
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INTENT. 

1. Where one forms the intent to steal and- carries out such previously 
formed design, he is guilty of larceny, notwithstanding the owner of 
the property is advised of the intended larceny, appoints agents to 
watch him and allows him to commit the theft with a view of having 
him subsequently punished. R. v. Adaflzs, 775. 

2. Although the intent to steal certain property is formed and carried 
out, the perpetrator is not guilty of larceny if he has been persuaded 
by a servant of the owner, a t  the latter's instance, to commit the 
theft. Ibid.  

INTENTION OF TESTATOR. 

1. In  the interpretation of a will it is the duty of the court to ascertain 
and give effect to the intention of the testator; and the meaning 
attributed by him to words and phrases, if i t  appears from the will or 
the circumstances surrounding him, must prevail, although it differs 
from that ordinarily attaching to such words and phrases as used in 
other wills or other written instruments. Rollirzs v. KeeZ, 68. 

2. The purpose of the testator, as gathered from the will, is always to 
be carried out by the court, especially when it is in consonance with 
justice and natural affection. Tucker v. Moye,  71. 

3. A testatrix bequeathed to each of her four children (or their repre- 
sentatives) one-fourth of her estate, consisting of notes aggregating 
$4,000, of which one for $2,000 was owing by the plaintiff, and one 
for $1,000 by each of two of the children. S., to whom one-fourth 
was also given, owed nothing. The bequest to plaintiff was as fol- 
lows: "I give and bequeath to my son, J. L. T., one-fourth of my 
estate, deducting from his part $2,000, with interest, advanced to 
him, for which I hold his note." The bequests to the two children 
owing $1,000 each were counter-balanced by their respective notes : 
Held ,  (1) that the apparent purpose of the testatrix was that the 
estate should be distributed equally among the children; (2) that 
plaintiff is not entitled to hold the whole of his note as a gift, but 
in a settlement with S. for his share the plaintiff must account for 
the note owing by him. Ibid.  

INTERESTED WITNESS. 

1. The true test of the competency of a witness, under the exception con- 
tained in see. 590 of The Code, is whether he bears such a relation to 
the controversy that the verdict and judgment in the case may be 
used against him as a party in another action; if not, he is not 
disqualified : Theref ore, 

2. In the trial of an action to recover land, a person living as a member 
of plaintiff's household on the land and aiding in her support is not 
a party so "interested in the action" as to be incompetent to testify 
in regard to a transaction with a deceased father of the defendants. 
Jmes  u. Emory, 158. 
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INTERSTATE COIMMEROE. 
The right of a State to tax trades, professions and avocations within 

the borders of the State is unquestionable, though the goods dealt 
in be manufactured in another State. B. v. Qorhm, 721. 

INTERSTATE EXTRADITION. See Fugitive from Justice. 

INTOXIOATION AS A DEFENSE. 
1. An instruction that if one charged with murder had deliberately 

formed the intention to kill the deceased, and did so, the fact that 
defendant was drunk will not make the crime murder in the second 
degfee. S. v. MeDaniel, 807. 

2. On a trial for murder, an instruction that, notwithstanding the intoxi- 
cation of defendant at  the time of the killing, "if you (the jury) are 
satisfied beyond a reasonable doubt that the defendant had mind 
smcient to plan or form a design to kill the deceased, that he de- 
liberated and premeditated upon the killing in consequence of his 
formed design, then the fact of the intoxication of the defendant 
would not justify him, but your verdict should be murder in the first 
degree," was not erroneous. Ibid. 

ISSUES. 
1. The form in which issues are submitted is of little consequence if the 

material facts in controversy a s  appear from the pleadings are clearly 
presented by them, and provided they be such that the court may 
proceed to judgment and such as will allow the parties to present 
to the jury any material view of the law arising out of the testimony 
which counsel may request the court to embody in the instruutions 
to the jury. Paper 00. v. Uhrmicb, 147. 

2. I t  is not error to refuse to submit an issue when the party asking it 
has an opportunity to present, under another issue submitted, such 
views of the law arising out of the evidence as are pertinent in sup- 
port of his contention. D o m  v. High. Pdmt, 182. 

3. I t  is too late after verdict to except to issues tendered and to issues 
actually submitted. Cotton. Milbe v. Abemzathy, 402. 

4. The trial judge may, in his discretion, submit one or many issues aris- 
ing on the pleadings, subject only to the restriction that sufficient 
facts be found to enable the court to proceed to judgment, and that 
each party may have the opportunity to present any view of the law 
arising upon the evidence through pertinent instructions. Ibid. 

5. When the issues submitted in the trial of an action are raised by the 
pleadings, and, with the findings thereon, form a sufficient basis to 
proceed to judgment, no exception to them is available unless i t  
appear that there y a s  some view of the law arising out of the testi- 
mony which the party appealing was precluded from presenting for 
the consideration of the jury. P ledng  v. R. R., 676. 

ITINERANT SALESMAN, 700. 

JUDGE AND JURY, PROT'INCE OB', 638. 
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JUDGE, DISCRETION OF. 
1. An officer has not, "as a matter of law," the right to amend his return 

of process in order to correct an error, but i t  is within the discretion 
of the presiding judge to permit such amendment in meritorious 
cases. Campbell v. Smitlh, 498. 

2. Where there is no sufficient evidence to permit a case to go to the jury, 
the trial judge may so rule and withdraw the case from the jury; 
but if the evidence is merely weak and such as would not induce the 
judge, if a juror, to convict, he has no authority to so withdraw the 
case. S.  v. Kiger, 746. 

3. The trial judge is vested with the power to set aside a verdict and 
grant a new trial if he deems the verdict to be against the evidence 
or the evidence insufficient to justify conviction; but as this is a 
matter of discretion, his granting or refusing a new trial on such 
grounds is not reviewable. Ibid. 

JUDGE, DUTY AND DISCRETION OF. 
1. While it is the duty of a trial judge to see that no litigant should be 

abridged of his rights in the trial of an action, he should also see 
that the public time is not uselessly consumed: Therefore, where 
counsel persisted in repeating questions and asking others entirely 
foreign to the subject-matter of the trial, and needlessly protracted 
the trial, it. was not error in the judge, after repeatedly cautioning 
the counsel, to stand the witness aside. McPhcl.il v. Johnson, 298. 

2. In the trial of a capital felony the judge may, for sufficient cause, dis- 
charge the jury and hold the prisoner for a new trial. S. v. Scr%g.ys, 
805. 

3. Where, after the impaneling of a jury in the trial of an indictment for 
murder, and the beginning of testimony, a juror became too ill to 
continue as such. and the defendant offered to proceed with a jury 
of eleven men, or to select another juror, either from the special 
venire, which had not been exhausted, but had been discharged, or 
from the bystanders, and the solicitor declined all the suggestions, 
it was the duty of the judge to direct a mistrial and hold the prisoner. 
Zbid. 

4.  X m b k ,  i t  might in such case have been permissible for the judge to 
call a new juror and begin the trial anew, but whether he should 
do so was entirely within his discretion. Zbid. 

JUDGE, FINDINGS OF, 550. 

Conclusive, when, 198. 

JUDGMENT. 
Writ of execution must conform to, 550. 

JUDGMENT, ASSIGNMENT OF, FOR BENEFIT OF SURETY. 

1. A surety paying the debt of his principal is entitled to be subrogated 
to all the rights of his creditor against a cwurety as well as against 
the principal, and this includes the right to have a judgment, whjch 
he has paid, assigned to a trustee for his benefit, so as to compel his 
cosurety to pay his pro rata part. Peebles v. Gag, 38, 
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JUDGMENT, ASSIGNMENT OF, FOR BENEFIT OF SURETY-Continued. 

2. If a surety pays a judgment and has i t  entered "satisfied," without 
having it assigned to a trustee for his benefit, the remedy of subroga- 

r tion is lost. Ibid. 
3. Where a surety who paid and had satisfaction entered as to one-half 

of a judgment against himself, his principal and a cosurety? and pro- 
cured the judgment as to the other half to be assigned to a trustee 
for his benefit, i t  was in effect the same as if he had procured the 
whole judgment to be so assigned. Ibid. 

JUDGMENT, CONFESSION OF, 507. 

JUDGMENT, EFFECT OF, ON HOMESTEAD. 

1. The docketing of judgments against a debtor who holds land in re- 
mainder, dependent upon life estate in another, creates a lien upon 
such estate which, not being susceptible of immediate occupancy, is 
not protected from sale under execution by the Constitution and laws 
relating to homestead exemptions. Btern 9. Lee, 426. 

2. But where in such case the jud,went creditors do not exercise their 
rights to sell their debtor's estate in remainder, and by a determina- 
tion of the particular estate his right to a homestead accrues, and he 
thereupon conveys the land to another in fee (the land being all that 
he owns and worth less than $1,000), the enforcement of the judg- 
ment is postponed, not only until the death of the debtor, but until 
the arrival a t  full age of his youngest child. Ibid. 

JUDGMENT, EFFECT OF SATISFACTION OF, BY SURETY. 

1. If a surety pays a jud-ament and has it entered "satisfied," without 
having i t  assigned to a trustee for his benefit, the remedy of subro- 
gation is lost. Peebles I% Gay, 38. 

2. Where a surety who paid and had satisfaction entered as to one-half 
of a judgment against himself, his principal and a cosurety, and 
procured the judgment as to the other half to be assigned to a trustee 
for his benefit, i t  was in effect the same as if he had procured the 
wliole judgment to be so assigned. Ibid. 

JUDGMENT NON OBSTANTE VEREDICTO. 

Judgment %on ol,~ta.nte vcredicto is only granted when the answer con- 
fesses a cause of action and the matter relied on in avoidance is 
insufficient. Cotton Milt8 9. Abernathy, 402. 

JUMPING FROM-TRAIN IN MOTION IS CONTRIBUTORY NEGLIGENCE, 
WHEN, 672. 

JURISDICTION. 
1. Where two actions were brought before a justice of the peace, not to 

enforce a contract by recovering judgment for an ascertained amount 
of indebtedness, but for the recovery in claim and delivery proceedings 
of the possession of distinct articles of property, to wit, corn of the 
value of $35 made upon certain lands, in the first, and cotton and 
fodder raised thereon of the value of $15, in the second action, the 
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court of the justice of the peace had jurisdiction under the principle 
laid down in Belt v. Hmerton, 111 N. C., 69, this not being a case of 
"splitting up" the items of indebtedness for the purpose of giving 
jurisdiction. Johnson v. WiZlhs ,  33. 

2. Where, in an action before a justice of the peace, there are two causes 
of action, of only one of which he has jurisdiction, he may proceed 
to try that, treating the other as surplusage. 8tarLe v. Cotten, 81. 

3. Where there are mortgages upoqland in this State held by nonresident 
mortgagees, and a subsequent trust deed affecting part of the same 
land, the trustee and one cestui que trust being resident in this State, 
and another cestul que trust being resident of another State, the mort- 
gagee and trustee (being resident in this State) can bring and main- 
tain in the State courts (1) an action against the trustee and the 
oestuia que trustdzt asking for an adjudication of the amount due on 
the claims and a sale to satisfy them, and pay over to the plaintiff 
any balance due him, thus treating the older mortgages as satisfled; 
or (2) an action against the first mortgagees for a settlement and 
cancellation of the mortgages; or (3) a combined action against all 
the parties for foreclosure of the trust deed and cancellation of the 
mortgages. Bpringer v. Bheets, 370. 

4. The act of 1891, ch. 68, providing that "if a mortal wound is given, or 
other violence or injury inflicted, or poison is administered, on the 
high seas or land, either within or without the limits of this State, 
by means whereof death ensues in any county thereof, said offense 
may be prosecuted and punished in the county where the death hap- 
pens," is constitutional and applies to foreigners as well as to citi- 
zens of this State who have inflicted mortal wounds elsewhere. 8. v. 
CaldwelZ, 794. 

5. Section 3 of Article I1 of the Constitution of the United States, pro- 
viding that the trial shall be held in the State where the crime was 
committed, applies to United States Court proceedings only, relating 
only to prosecutions for oiTenses against the United States. Ibid. 

JURISDICTION OF JUSTICE OF THE PEACE. 
1. Where a summons issued by a justice of the peace did not state the 

sum demanded, an amendment permitting the blank to be filled was 
properly allowed on the trial of the action on appeal. I t  served only 
to show and not to confer jurisdiction, and was retroactive. MoPhdZ 
v. Johneon, 298. 

2. Where the sum demanded was not stated in a summpzls issued by a 
justice, but the complaint demanded over $200; a repittitur before the 
justice of the excess over $280 sufflciently showed the jurisdiction of 
the justice. IbZd. 

JURORS. 
1. A less number than twelve men is not a lawful jury for the trial of 

' 

an indictment, and a trial by jury in a criminal action cannot be 
waived by the accused. 8. v. Bcrzcggs, 805. 

2. Where, after the impaneling of a jury in the trial of an indictment 
for murder, and the beginning of testimony, a juror became too ill 
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to continue as such, and the defendant offered to proceed with a jury 
of eleven men, or to select another juror, either from the special 
venire, which had not been exhausted, but had been discharged, or  
from the bystanders, and the solicitor declined all the suggestions, it 
was the duty of the judge to direct a mistrial and hold the prisoner. 
Ibid. 

3. A tales juror must have the same qualification as a regular juror, with 
the additional one of being a freeholder. S. u. Shermam, 773. 

4. Under section 1722 of The Code, as amended by chapter 559, Acts 1889, 
the county commissioners were required, on the first Monday in Sep- 
tember, 1892, and every four years thereafter, to put on the jury list 
such persons only as had paid their taxes for the preceding year; 
hence, a tales juror called on a trial in April, 1894, was not disqualified 
because he had not paid his taxes for the year 1893, he having paid 
them for 1892. Ibid. 

JUSTICE OF THE PEACE. 

1. Where two actions were brought before a justice of the peace, not to 
enforce a contract by recovering judgment for an ascertained amount 
of indebtedness, but for the recovery in claim and delivery proceedings 
of the possession of distinct articles of property, to wit, corn of the 
value of $35 made upon certain lands in the first, and cotton and 
fodder raised thereon of the value of $15 in the second action, the 
court of the justice of the peace had jurisdiction under the principle 
laid down in BeZZ u. Howertm, 111 N. C., 69, this not being a case of 
"splitting up" the items of indebtedness for the purpose of giving 
jurisdiction. Johnsm u. PTilliams, 33. 

2. Where, in an action before a justice of the peace, there are two causes 
of action, of only one of which he has jurisdiction, he may proceed 
to try that, treating the other as surplusage. Starke u. Cottm, 81. 

3. The Superior Court has, on appeal, power under section 908 of The 
Code to amend any warrant, process, pleading or proceeding "had 
before 'a justice of the peace," in form and substance." "and at  any 
time," "before or after judgment." Hence, on the trial of an appeal 
from the judgment of the justice of the peace of an action that sought 
to recover for a breach of contract, and also to enforce an equity, the 
trial judge properly allowed an amendment discarding the equitable 
proceeding. Ibid. 

JUSTICE OF THE PEACE, JURISDICTION OF. 

Where the sum demanded was not stated in a summons issued by a justice, 
but the ~omplaint~demanded over $200, a rmitt i tur  before the justice 
of the excess over $200 sufficiently showed the jurisdiction of the 
justice. McPhail u. JO~~MOTL, 298. 

I 
I 

I LARCENY. 
1. Where one forms the intent to steal and carries out such previously 

formed design he is guilty of larceny, notwithstanding the owner of 
the property is advised of the intended larceny, appoints agents to 
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LARCENY-Oolztinued. 
watch him, and, with a view of having him subsequently punished, 
does not prevent the commission of the theft. 8. v. Adms, 775. 

2. Although the intent to steal certain property is formed and carried out, 
the perpetrator is not guilty of larceny if he has been persuaded by 
a servant of the owner, at  the latter's instance, to commit the theft. 
Ibid. 

3. Larceny cannot be committed when the owner, through his agent, con- 
sents to the taking and asportation, though such consent is given for 
the purpose of apprehending the felon. Ibld. 

4. Larceny cannot be committed unless the property be taken against the 
. will of the owner, the object of the law being to prevent larceny by 

punishing it, and not to procure the cmmission of the crime in order 
that the ofPender may be punished. Ibld. 

"LAWFUL HEIR." 
When construed to mean "issue," 68. 

LEGACIES, ABATEMBNT OF. 
1. Specific legacies do not abate with or contribute to general legacies, 

except where the whole estate is given in specific legacies, and then 
a pecuniary legacy is given, or where an intention appears in the will 

. that the specific legacies shall so abate. Heath v. McLazcghlin, 398. 
2. A provision in a will that all the legacies shall abate before there is 

any abatement d a designated legacy, while protecting the latter 
from abandonment, does not affect, as to other legacies, the usual 
order of abatement-the general legacies first and then the specific. 
IMd. 

LEGACY, CHARGE ON LAND, 43. 

LIBEL. 
Where one in this State wrote a libelous letter and procured another in , 

this State to copy, read and mail it to the prosecutor in another 
State: Held, that i t  was a publication in this State of the libelous 
letter. 8. 9. Yclntire, 769. 

LICENSEl TAX. 
The right of a State to tax trades, professiolls, and avocations within the 

borders of the State is unquestionable, though the goods dealt in be 
manufactured in another State. 8. v. Gorham, 721. 

LIEN, AGRICULTURAL. 
Where a mortgagor in possession has given a lien upon the crops for 

advances to aid in cultivating them, such lien is superior to that of 
the mortgagee of the land. Himton. v. Waktm, 7. 

LIEN FOR MATERIALS FURNISHBID TO CORPORATION. 
Materials furnished for a corporation which in no sense attach to or 

enhance the value of the property do not, under the provisions of 
section 1255 of The Code, have priority as to lien over a previously 
recorded mortgage. Paper 00. 9. ChrdcZe, 143. 
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LIEN, MECHANIC'S. 
Unless a contract, express or implied, is made with the owner of the land, 

C no lien can attach thereon for work done or materials furnished for 
erecting or repairing buildings thereon. Nioholson v. Nichak, 200. 

LIEN OF TAXES AS AGAINST MORTGAGE, 242. 

LIGHTNING-ROD AGENT, 721. 

LIMITATIONS, STATUTE OF. 
Effect of, on lhgacy made a charge on lmd, 43 : 
1. An account filed by an administrator entitled "Annual Account" on its 

face, and so styled by the clerk in approving and filing it, and recorded 
in the "record of accounts" and not in the record of "final settle- 
ments," and, moreover, showing a balance struck and in the hands 
of the administrator for the exigencies of the estate and not as due 
the distributees, is not a "final account" to which the six years statute 
of limitations is applicable. Burguyn v. Daniet, 116. 

2. Where such an account is filed by a public administrator the trust is 
not ended and the statute does not begin to run until his resignation 
and the appointment of an administrator de bonk %on. Ib id .  

3. In such case the sureties on the bond of the first administrator will 
be protected by the lapse of three years from the taking out of letters 
of administration de b o d 8  non. Ibid. 

4. In proceedings under sections 947'and 948 of The Code, for the adjudi- 
cation of alleged claims against the State, the State has the right to 
plead the bar of the statute of limitations to prevent a recommenda- 
tory decision. CowZes v. The Btate, 173. 

6. Where a complaint alleges as the cause of action the breach of a bond, 
and the statute of limitations is pleadkd, i t  is incumbent on the plain- 
tiff to show that the breach was within three years before the com- 
mencement of the action. K o m e  v. Pelktier, 233. 

6. A notice issued by a referee appointed to state an administrator's 
account, and served upon a surety on the administrator's bond to 
appear before him, no order having been made to make such surety 
a party, was not legal process effective to bring him into court or to 
arrest the running of the statute of limitations. Ibid. 

7. Where the purchaser of land from a mortgagor agreed to assume and 
pay off the mortgage debt, the mortgagor and mortgagee assenting 
thereto, he became a coprincipal or agent of the mortgagor to pay 
the debt, and payments by him arrested (at  least as to the right to 
foreclose the mortgage) the running of the statute of limitations. 
(LeDuc v. Baker, 112 N. C., 458, distinguished). Harper v. Eldwwcr&s, 
246. 

8. A written acknowledgment of a debt is as effective to stop the running 
of the statute of limitations against the right to foreclose a mortgage 
by which the debt is secured as would be a payment op the debt. 
Royster v. Fawell, 306. 

9. The statute of limitations on a mortgage begins to run from the matur- 
ing and not from the date of the notes which i t  secures. Tv-ipZett v. 
Foster, 336. 
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LIMXTATIONS, STATUTE OF-Continued. 

10. After the statute of limitations has begun to run in favor of one who 
afterwards becomes insane, it is not suspended by the supervening 
disability. Grady v. Wilson, 344. 

11. Where a debt against a ward could have been established by a judg- 
ment against the guardian of a lunatic before action thereon was 
barred by the statute of limitations, the f a d  that the debt could 
not have been enforced until after the death of the lunatic, on account 
of his entire income being required to maintain him, did not suspend 

- the running of the statute. IbicE. 

12. A reply by an administrator of a deceased debtor to the demand of 
plaintiff for payment, that he would see the judge and do whatever 
he said, was not a waiver of the statute of limitations. Ibid. 

13. Where the rights of a contingent remainderman accrue at  the death of 
the life tenant, the statute begins to run only from that event. White- 
sides v. Cooper, 570. 

MALICE. 
When a slanderous charge is made, malice is implied, except in case of a 

privileged communication. i3. v. Mdloy, 737. 

MALICIOUS PROSECUTION. 

1. Where a warrant by a justice of the peace is dismissed by the prasecu- 
tion i t  is a sufficient determination of the proceeding to warrant an 
action for malicious prosecution. Welch v. Cheelc, 310. 

2. Where a criminal prosecution is dismissed under an agreement be- 
tween the parties by which the party prosecuted is to pay part of the 
costs, the burden in an .action for malicious prosecution is not on the 
defendant to show probable cause. Ibid.  

MANDAMUS. 

1. A petition by a riparian owner for a onandamus to compel the council- 
men of an incorporated town fronting navigable water to designate 
the wharf line, which alleges his right to have the councilmen to act, 
and their refusal to discharge their duty in the premises, is sufficient 
without an allegation that he had made an entry, or without giving 
any reason for his demand other than that he was a riparian owner. 
Wool v. Edemtm, 10. 

2. In  such case, the petitioner having shown a clear legal right, which he 
cannot exercise until the councilmen perform a duty imposed upon 
them by statute, and which they refuse to perform, mandamus will 
lie to compel performance of such duty. Ibid. 

3. Mandamus is now a writ of right, to be used as ordinary process, to 
which every one is entitled where it is the appropriate and only 
remedy. Burton u. Purmm, 166. 

4. Manda;mus will not be granted to compel the performance of an act 
involving the exercise of judgment and discretion on the part of the 
officer to whom its performance is committed. I b a .  
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MANDAMUS-Cmtinued. 
5. Where, in pursuance of an act of the General Assembly compromising 

certain litigated claims against a railroad company, a sum of money 
was paid by the railroad company ''into the State Treasury to provide 
a fund for the payment of the attorneys employed by the State" in 
such litigation, one of whom was settled with in full and the other 
was paid a part of the fee which he charged for his services, and 
there remained of such fund so provided for the attorneys more than 
enough to pay the balance of the fee so charged, and the State Treas- 
urer refused to pay such balance and the State Auditor refused to 
issue a warrant for the payment thereof: Held, that mandamus will 
not lie either against the Treasurer to compel him to pay, since the 
statute provides that "no moneys shall be paid out of the treasury 
except on the warrant of the Auditor," nor against the Auditor to 
compel him to issue a warrant, inasmuch as his duty in the premises 
is not ministerial sbply ,  but involves the exercise of his discretion 
in the examination and liquidation of the claim. Ibid. 

MARRIED WOMAN. 
I p  a suit to charge the separate estate of a married woman with her con- 

tract i t  is necessary that the complaint shall specifically set out and 
describe the property sought to be charged. Ultnan u. Mace, 24. 

UTERIALS,  DEBTS FOR. 
Materials furnished to a corporation which in no sense attach to or 

enhance the value of the property do not, under the provisions of 
section 1255 of The Code, have priority as to lien on a previously 
recorded mortgage. Paper Co. u. Chronicle, 143. 

MECHANIC'S LIEN. 
Unless a contract, express or implied, is made with the owner of the 

land, no lien can attach thereon for work done or materials furnished 
for erecting or repairing buildings thereon. NichoZson u. Nichols, 200. 

MEETINGS OF STOCKHOLDERS. See Corporation. 

MILLDAM. 
1. Where, in a deed conveying land, the grantor reserves the right to 

raise and rebuild a milldam on a stream below the land so granted, 
the reservation is of the right t o  raise as well as to rebuild the dam. 
8. v. SuttZe, 784. 

2. Where a grantor of land reserves an easement therein, and subsequent 
conveyances do not mention such reservation, the easement is not 
affected by such omission. Ibid. 

3. Where a grantor of land reserves the right to back water upon it from 
his milldam, the mere cultivation of the soil by the grantee is not 
an act of possession adverse to the owner of the easement. Ibid. 

4. The right to an easement may be acquired or lost by an adverse user, 
but in either case the user must be of such a nature as to expose the 
claimant under i t  to an action at  any time for twenty years. Ibid. 

5. The mere erection of the frame of a dam which, when completed by 
further work thereon, will pond water back and create a nuisance, 
does not of itself constitute a nuisance before injury ensues. Ibid. 

671 



INDEX 

MISJOINDER, 64. 

MISTRIAL. 

I. A mistrial in a case not capital is a matter of discretion, and hence the 
plea of former jeopard~ because of a mistrial ordered on a former 
trial of a defendant for the same offense was properly overruled. El. 
v. Collins, 716. 

2. In  the trial of a capital felony the judge may, for sufficient cause, dis- 
. charge the jury and hold the prisoner for a new trial. S.  v. Scruggs, 
805. 

3. Where, after the impaneling of a jury in the trial of an indictment for 
murder, and the beginning of testimony, a juror became too ill to 
continue as such, and the defendant offered to proceed with a jury 
of eleven men, or to select another juror, either from the special 
venire, which had not been exhausted, but had been discharged, or 
from the bsstanders, and the solicitor declined all the suggestions,- i t  
was the duty of the judge to direct a mistrial and hold the prisoner. 
Ibid. 

MORTGAGE. 

1. The purchasers of land at a sale made in pursuance of a mortgage, 
without notice of an unrecorded release of the timber rights in the 
land, obtained a good title, and the fact that one of the purchasers 
subsequently, before taking the deed, had notice of the unrecorded 
release, could not affect his rights acquired by virtue of the purchase 
at the mortgage sale. Barber v. Wadsworth, 29. 

2. A reference in a mortgage to a note secured by it, without specifying 
its contents, is sufficient to put subsequent purchasers upon inquiry 
and to charge them with notice. Harrper 9. Bdwards, 246. 

3. Registration of a mortgage on proper probate is notice to the world of 
the existence thereof, and of the nature and extent of the charge 
created by it. Ibid. 

4. Where one who could read was induced to sign a mortgage upon the 
representaticm of another that .it was not a mortgage, but "only a 
lien that could be done away with in thirty days," and the grantor 
did not require the instrument to be read, the fraud was not in the 
factum, but in the "representation or treaty." MedZZn in. Bzcford, 260. 

5. In such case the mortgage is good in the hands of a mortgagee who 
advanced money upon i t  to an'agent of the mqrtgagor and had no 
notice of the fraud practiced upon the mortgagor. Ibid. 

6. In such case the fact that the note which the mortgage purported to 
secure was not signed by the mortgagor does not prevent the fore- 
closure of the mortgage. Ibid. 

7. Where parties for whom an attorney had invested money were requested 
by him to give a lien upon their property for $1,000, so that he could 
in some way, which he said would be safe for them, "put it out" and 
increase the income from the existing instrument,' signed a mortgage 
without reading or having i t  read to them, acknowledged its execu- 
tion before the clerk and intrusted i t  to the attorney, who obtained 
$1,000 on i t  from a lawyer and kept the proceeds for his own pur- 
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poses: Held, such parties, by their gross negligence and blind confi- 
dence, invested the attorney with all the Q W a  of agency to obtain 
money on faith of the mortgage and were bound by his acts, although 
they received no part of the money. IbM. 

8. Where, under the fraudulent representation of her agent, whom she 
trusted implicitly, a party executed to a third party a mortgage on 
her land without reading it or requestilig it to be read to her, and 
delivered it to the agent, who obtained the money thereon and kept 
the proceeds for his own purposes: Held, in an action to have the 
mortgage declared void, that the fraud being in the representation 
or treaty, and not in the factum, the deed was not void, but only void- 
able, in a court of equity, which will not grant relief against an 
innocent purchaser who has been induced to part with his money on 
the faith of a mortgage duly executed according to law. D h m  v. 
Trust Co., 274. 

9. A mortgage given to secure an illegal contract is void, and injunction 
'will lie to restrain a sale thereunder. Baalcet v. Moss, 448. 

MORTGAGE. 
Action to declare void, 274. 
Action for cancellation of, 370. 

MORTGAGE, ACTION TO FORECLOSE. 
When, in an action to foreclose a mortgage given to secure notes assigned 

to plaintiffs, the answer did not state facts sufficient to amount to a 
plea of illegality or fraud in the inception or transfer of the notes, 

' 
and there was no evidence tending to support such a defense, the 
production of the notes by the plaintiff was p h a  fade evidence of 
ownership, and i t  devolved on defendant to rebut the presumption. 
Trdpktt v. Pester, 335. 

MORTGAGE BY CORPORATION. 
1. Corporations other than railroad companies have a general power to 

mortgage their property, unless prohibited by some provision in ,the 
charter, the right to mortgage being a natural result of the right to 
incur an indebtedness. Paper 00. v. Ohr&Ze, 143. 

2. A mortgage executed by a corporation pursuant to a resolution adopted 
by a majority of the stockholders at a meeting which was specially 
called, but was not a "regular general meeting,'' is valid against credi- 
tors of the corporation other than the mortgage creditors. Ibdd. 

3. In  the absence of fraud and of objection on the part of the stockholders, 
defects in a proceeding by which the assent of the stockholders is 
given cannot invalidate the mortgage unless they are of such a sub- 
stantial character that the giving of the assent cannot be inferred. 
Ibid. 

4. Materials furnished to a corporation which in no sense attach to or 
enhance the value of the property do not, under the provisions of 
section 1255 of The Code, have priority as to lien on a previously 
recorded mortgage. IbM. 
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5. When three directors, being all of the directors of a corporation and 
also the holders of all the stock of the company, meet without notice 
and agree to create an indebtedness and to authorize the execution 
of a mortgage to secure it, and failed to make a record of their pro- 
ceedings, but subsequently made and signed minutes of said proceed- 
ings: Held, that the action of such directors and stockholders was 
valid. (Duke v. M a r k h m ,  105 N. C., 131, distinguished.) Benbow 
u. COOL, 324. 

6. When a corporation deed recites that i t  is sealed with the corporate 
seal, i t  will be presumed that what purports to be such seal placed 
after the name of the officer executing the deed was the seal of a 
corporation. Ibid. 

7. A private corporation may dispose of its property without express 
authority of the Legislature. Ibid. 

8. A mortgage deed of corporate property is not an exemtory contract 
within the meaning of section a 3  of The Code. Ibid. 

MORTGAGE, DEED ABSOLUTE INTENDED. 

A deed absolute on its face will not be converted by the courts into a 
mortgage unless upon allegation and proof that the clause of redemp- 
tion was omitted by reason of ignorance, mistake, fraud, or undue 
advantage taken of the bargainor. Sprague u. Bond, 530. 

MORTGAGE OF CROPS. 

On%wife's land, by husband, without her consent, void. Bray v. Car- 
ter, 16. 

MORTGAGOR AND MORTGAGEE, 242. 

1. A mortgagee of land is not the owner of the crops growing thereon, 
and if the latter be severed before entry by the mortgagor he cannot 
recover them except by charging them in equity, in a suit between 
the parties only, upon the insolvency of the mortgagor and the in- 
adequacy of the land as security. Hinton, v. Walstom, 7. 

2. Where a mortgagor in possession has given a lien upon the crops for 
advances to aid in cultivating them, such lien is superior to that of 
the mortgagee of the land. Ibicl. 

3. Where one in adverse possession of land severs the crops before r e  
covery in an action by the owner of the land, the latter cannot assert 
any legal right to the crops, and an  application for sequestration in 
equity of such crops will not be allowed to the prejudice of an agri- 
cultural lienor. Ibid. 

4. An adiission in writing that the relation of mortgagor and mortgagee 
exists between the parties who sign it is an acknowledgment on the 
mortgagor's part that the debt secured by the mortgage has not been 
paid. R ~ s t e r  v. Fwrell ,  306. 

5. A written acknowledgment of a debt is as effective to stop the running 
-of the statute of limitations against the right to foreclose a mortgage 
by which the debt is secured as would be a payment on the debt. Ibid. 
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6. In  the absence of ratification, the right of a mortgagor to avoid a sale 
under a power, where the mortgagee has evidently become the pur- 
chaser, is not barred by his laches for a shorter period than the 
statutory limitation of ten years. Jones v. PuZZm, 465. 

7. Entry on land by a mortgagee who purchases a t  his own sale, upon 
surrender of possession by the mortgagor, is not of itself evidence of 
ratification of the sale by the mortgagee. Ibid. 

8. When a mortgagee with power of sale indirectly purchases a t  his own 
sale, the mortgagor may elect to avoid the rule, .whether or not it 
was fairly made and for a reasonable price. Ibid. 

9. Where a mortgagee with power of sale deals directly with the mort- 
gagor and purchases from him the equity of redemption, there is, by 
reason of the trust relation, a presumption of fraud, which, however 
(as decided in McLsod u. Buzzard, 86 N. C., 210), may be rebutted by 
showing that the transaction was free from fraud or oppression, and 
that the price paid was fair and reasonable, in which case the mort- 
gagor cannot avoid the sale, and a court of equity will give him 
relief. Ibid. 

1Q. Where a mortgagee with power of sale, and expressly authorized by . 
the mortgagor to purchase the mortgaged land a t  the sale, becomes 
the highest bidder, he is placed within the rule enunciated in McLeo&'s 
case (86 N. C., 210), and may hold the land, provided he rebuts the 
presumption of fraud arising from the trust relation. Ibid. 

11. A mortgagee having the right to acquire the equity of redemption by 
virtue of a sale under the mortgage which authorized him to purchase 
at  the sale, the fact that a trustee to whom the mortgagor had con- 
veyed the equity of redemption joined with a mortgagee in the sale 
and in the execution of the deed cannot affect the result or bring i t  
within the principle of Taylor v. Heggie, 83 N. C., 244. Ibid. 

12. While a mortgagee with power of sale and authorized to become the 
purchaser may execute a deed to himself upon the principle that a 
donee of a power may execute a deed in that capacity to himself, i t  
seems, nevertheless, that the mortgage should contain an express 
power to that effect. Ibid. 

MORTGAGOR IN POSSESSION. 

1. A mortgagee of land is not the owner of the crops growing thereon, 
and if the latter be severed before entry by the mortgagor he cannot 
recover them except by charging them in equity in a suit between the 
parties only, upon the insolvency of the mortgagor and the inade- 
quacy of the land as ,security. Himton v. Walstolz, 7. 

2. Where a mortgagor in possession has given a lien upon the crops for 
advances to aid in cultivating them, such lien is superior to that of 
the mortgagee of the land. Ibid. 

I MOTION TO DISMISS AN ACTION. 

The refusal of a motion to dismiiys an action is not appealable. Lowe v. 
Accidmt Assn., 18. 
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MURDER. 

1. The pushing of a pin down an infant's throat, whereby death ensues, 
is killing with a deadly weapon, and if done deliberately and with 
the purpose of killing, is murder in the first degree. H. v. Nor- 
wood, 789. 

2. On the trial of defendant for murder, it appeared that on the night of 
the killing defendant declared that if deceased should go home with 
H. he would kill deceased; that, in company with another, he went 
to the house of EL, where deceased was, drew his pistol and informed . 

H. that he intended to kill deceased as soon as he opened the door; 
that he then told his companion to "do what he told him," whereupon 
the latter o~ened the door, and defendant shot the deceased twice, 
inflicting wounds from which he died: Held, that an instruction to 
the jury that defendant was guilty of murder in the first or second 
degree, or not guilty, and that the killing was not excusable, justifi- 
able, accidental, or manslaughter, was not erroneous. X. v. Me- 
Daniel, 807. 

3. An instruction that if one charged with murder had deliberately 
formed the intention to kill the deceased, and did so, the fact that 
defendant was drunk will not make the crime murder in the second 
degree. Ibid. 

4. On a trial for murder, an instruction that, notwithstanding the intoxi- 
cation of defendant at  the time of the killing, "if you (the jury) are 
satisfied beyond a reasonable doubt that the defendant had mind 
sufficient to plan or form a design to kill the deceased, that he de- 
liberated and premeditated upon the killing in consequence of his 
formed design, then the fact of the intoxication of the defendant 
would not justify him, but your verdict should be murder in the first 
degree," was not erroneous. Ibid.  

NATURAL WATERWAY, 676. 

NEGLIGENCE. 

1. Upon the trial of an action involving the question of ordinary case, it 
was error to leave the question to the jury upon no other instruction 
than that "ordinary care was such as an ordinarily prudent man 
would have used in the protection of his own property," the well- 
established practice being that "if the facts are undisputed it is for 
the court to decide; if they are controverted, or if the inferences to 
be drawn therefrom are doubtful, the jury must find such facts or 
inferences, and the oourt must instruct them as to the law applicable 
thereto." Kahn u. R. R., 638. 

2. In  an action for damages resulting from the negligence of the defendant 
or his agents while in his service, the plaintiff is required to prove 
the negligence as a part of his case. Ibid. 

3. Failure to blow signal at  a railroad crossing is negligence on the part , 
of the railroad company. GiZnrore n. R. R., 657. 

4. I t  is the duty of a person in charge of a wagon and team, when ap- 
proaching a public railroad crossing, to look and listen and take every 
prudent precaution to avoid a collision, even though it be at  a time 
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NEGLIGENCH-Cofitinz~ed. 
when no regular train is expected, and particularly so if the approach- 
way is narrow and dangerous. Ibid. 

5. Where, in the trial of an action against a railroad company for injuries 
caused by frightening plaintiff's mule at  a railroad crossing by an 
approaching train, which gave no signal as it neared the crossing, 
it appeared that the plaintiff, upon seeing the train when he was 
about sixty steps from the crossing, dismounted from his wagon and 
held the mule, which became unmanageable on hearing the sudden 
exhaust of steam from the engine. m e r e  was also testimony that 
the road approach to the crossing was very steep and that there were 
deep gullies on the left side of it which prevented a team from turning 
out. Plaintiff testified that the approach was not so dangerous, but 
admitted that his mule was "scary": Held, that i t  was for the jury 
to determine, under proper instructions from the judge, whether the 
approach to the crossing was so dangerous as to make it imprudent 
for the plaintiff to drive upon it sixty steps from the crossing, and 
whether the place where the team became unmanageable was so near 
the crossing as to give the plaintiff reasonable ground to anticipate 
danger unless he took the usual and necessary precautions. Ibid. 

6. Where an open passenger car is standing on the track not coupled to 
the rest of the train, and the conductor warns a passenger not to 
enter such car until it has been coupled and moved to a point exactly 
opposite the depot, it is contributory negligence for the passenger to 
enter the car before it has been coupled and moved to the point desig- 
nated by the conductor; and this is true even if the car, before i t  
was coupled and moved, was standing a t  the place where passengers 
usually board the train. Tillett v. R. R., 662. 

7. A railroad company having control over its right of way, i t  is its duty 
to keep i t  in such condition as that the property of others may not 
be endangered, and it is liable for its failure to do so. BZaclc v. 
R. R., 887. 

8. An allegation in a complaint that the defendant negligently permitted 
fire to be communicated from their engines or property to the lands 
adjoining their railroad, or right of way, by which said fire, the 
spread and extension thereof, plaintiff's turpentine was burned and 
destroyed, is a sufficient allegation of negligence on the part of the 
defendant resulting in damage to the plaintiff. Ibid. 

NEW PROMISE, 306. 

NEW TRIAL. 
Effect of, granted to one of two defendants, 662. 

NOLLEl PROSEQUI. 
Where a warrant by a justice of the peace is dismissed by the prosecu- 

tion, i t  is a sufficient determination of the proceeding to warrant an 
action for malicious prosecution. Welch u. Chselc, 310. 

NONRESIDENT TAXPAYER. 
1. ~ h o u ~ h  generally personal property is taxable a t  the domicile of the 

owner, the Legislature may, in the absence of constitutional restric- 

677 
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tions, subject bank stack, money or solvent credits to taxation either 
a t  the domicile of the owner, the constructive situs, or a t  the place 
where the property is actually situated. Hall v. FagetteuilZe, 281. 

2. The charter of a town authorizing the taxation of the property of non- 
residents "doing business within the limits" of the town, "upon their 

' respective avocations and business, stock in trade, solvmt crsdits, 
growing out of their business located as above, just as though they 
were actual residents," does not subject to taxation money held by a 
nonresident administrator of a decedent who died in the town, al- 
though the administrator has an office in the town. Ibid. 

NONSUIT. 

1. In  an action against V. for damages for an injury resulting from the 
wrongful act of B., the complaint alleged that the act was committed 
"under the superintendence, control, management and direction of 
the defendant": Held, that the allegation clearly imports that the 
defendant was sued for the conduct of B. as the defendant's servant, 
and not otherwise. Hunt v. Vuaderbilt, 559. 

2. When in such case the testimony disclosed that B. was not the servant 
of the defendant, but an independent contractor, the cause of action 
set forth in the complaint was not sustained, and as the plaintiff did 
not ask to be allowed to amend, the intimation of the trial judge that 
the plaintiff could not recover was correct. Ibid. 

NOTICE. 

1. A reference in a mortgage to a note secured by it, without specifying 
its contents, is sufficient to put subsequent purchasers upon inquiry 
and to charge them with notice. Harper v. Edwards, 246. 

2. Registration of a mortgage on proper probate is notice to the world of 
the existence thereof, and of the nature and extent of the charge 
created by it. Ibid. 

3. The purchasers of land at  a sale made in pursuance of a mortgage, 
without notice of an unrecorded release of the timber rights Fn the 
land, obtained a good titIe, and the fact that one of the purchasers 
subsequently, before taking the deed, had notice of the unrecorded 
release, could not affect his rights acquired by virtue of the purchase 
at  the mortgage sale. Barber 9. Wadszuorth, 29. 

4. Where one advanced money upon a mortgage to the agent of a mort- 
gagor and had no notice of a fraud practiced upon the mortgagor by 
such agent, the mortgage is good in the hands of the mortgagee. 
Medlin zl. Buford, 260. 

NOTICE, CONSTRUCTIVE. 

B. conveyed to H. & S., in January, 1878, by deed which was not recorded 
until February, 1889, and afterwards, in 1886, conveyed the same 
land in trust to P. to secure a debt due to T., who purchased at  a 
foreclosure sale by the trustee, P. having no actual notice of the 
unregistered deed. In January, 1878, H. & S. conveyed the land to 
J .  by deed recorded in October, 1878, in trust to secure a debt due 
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to G., who bought at  a sale under the latter trust deed. Upon the trial 
of an action by T. against G. for recovery of the land there was evi- 
den,ce tending to show that at  the date of B's deed in trust to P. the 
land was in possession of a tenant of Be,> and not of H. & S., as de- 
fendant claimed: Held, (1) that neither P. nor his vendee T. was 
affected with constructive notice of the unregistered deed by the 
recitals in the deed of trust of H. & S. to J.; (2) that if the person 
in possession of the land was tenant of B. it was not incumbent upon 
P. (or T.) to inquire further, in the absence of other circumstances, 
and such possession of the tenant alone would not be constructive 
notice of the deed under which G. claims. Truitt v. CSranzdy, 54. 

NUISANCE. 

The mere erection of the frame of a dam which, when completed by 
further Work thereon, will pond water back and create a nuisance, 
does not of itself constitute a nuisance before injury ensues. El. v .  
8utt te, 784. 

OFFICE, SALE OF, ILLEGAL, 448. 

OFFICER, AMENDMENT OF RETURN OF. 

An oBcer has not, "as a matter of law," the right to amend his return of 
process in order to correct an error, but it is within the discretion 
of the presiding judge to permit such amendment in meritorious 
cases. Campbell v. 8Mth., 498. 

OFFICER. 

Right of, to forcibly enter house, 709. 

ORDINANCE, VALIDITY OF. 

A town ordinance prohibiting "the use of profane language in the town'' 
is invalid. I t  would be otherwise if it prohibited the use of such , 
language as amounted to boisterous, or amounts to disorderly conduct, 
or a disturbance of the public peace. (Btate v. Caknanz, 94 N. C., 880; 
8. v. Deb.nm, 98 N. C., 712, and 8. v. Warren, 113 N. C., 683, distin- 
guished). 8. v. Horne, 739. 

OWNER OF LAND. 
Unless a contract, express or implied, is made with the owner of the land 

no lien can attach thereon for work done or materials furnished for 
erecting or repairing buildings thereon. Nioholsm v. Nichols, 200. 

OWNERSHIP OF NOTES. 
When, in an action to foreclose a mortgage given to secure notes assigned 

to plaintiffs, the answer did not state facts sufficient to amount to a 
plea of illegality or fraud in the inceptions or transfer of the notes, 
and there was no evidence tending to support such a defense, the 
production of the notes by the plaintiff was prima facie evidence of 
ownershin and i t  devolved on defendant to rebut the ~ resum~t ion .  
Triplett 9.' Poster, 335. 



INDEX 

PAROL EVIDENCE. 

1. Par01 evidence is admissible to prove the contents or tender of lost 
records. Islog v. Borne, 195. 

2. When there is uncertainty in the written words of a contract, either 
because of ambiguity or incompleteness, it is for the jury to determine 
what was the agreement of the parties, and in the trial of that issue, 
parol or extrinsic evidence is proper and necessary. CoZgate v. 
Latta, 127. 

PAROL TRUST. 

I n  the trial of an action to recover land, wherein a parol trust was 
claimed, testimony that the plaintiff had entered upon the land more 
than twenty years before the trial under a bargain with defendants' 
grantor, a son-in-law of plaintiff's father, and had built a house 
thereon, paid taxes and lived undisturbed, claiming the property as 
her own, with her invalid father until his death, and that the proceeds 
of the sale of certain articles had been applied in payment of the 
purchase-money by her or for her benefit, together with an explana- 
tion of the reason for the conveyance of the title to defendants' ances- 
tor instead of to plaintiff, was sufficient to go to the jury as tending 
to establish the parol trust. Jones v. Emarv, 168. 

PARTIES. 

1. A -beneficiary under a trust deed is a necessary party to an action by 
a mortgagor to cancel certain mortgages on the land described in 
said deed, and to foreclose said trust deed, although the trustee has 
been made a party to the ,action. Spdmger v.  Sheets, 370. 

2. In an action for the cancellation of certain .mortgages and the fore- 
closure of a subsequent trust deed to the same land, the mortgagor 
may join with him, as parties plaintiff, the cestub que trustmt under 
such deed. IbiB. 

3. Persons to whom a remainder is limited, subject to the death of their 
father before the life tenant, are not bound by proceedings for parti- 
tion to which the life tenant and the other remaindermen, but not 
their father, were parties; for, the limitations being purely legal and 
not in trust, such persons could not be deemed to be represented by 
others of the same class or by the life tenant. (Iru212. v. Clark, 98 
N. C., 437, and Overman v. Tate, 114 N. C., 571, cited and distin- 
guished). Qwaltmeg v. TWBer Co., 579. 

4. Contingent remaindermen not represented either by guardian or attor- 
ney, and not named in the process, pleadings, or decree, are not bound 
by proceedings for partition instituted by the other remaindermen and 
life tenant. Ibid.  

PARTIES AND PRIVIES. 
1. The writ of assistance can be issued only against parties or persons 

in privity with parties who have been concluded by a decree and yet 
refuse, after notice, to let purchaser, at  a judicial sale under such 
decree, into possession. Etuum 9. Baker, 242. 
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2. A c&stion of title will not be tried on an application for the writ of , 

assistance as against persons in possession claiming adversely and 
not bound by the decree. Ibid. 

PARTITION. 

1. Where the tenant of an estate durmte viduitate joins with some of the 
remaindermen for a sale for partition of the lands, section 3 of chap- 
ter 214, Acts 1887, will be satisfied with the payment to her of the in- 
terest upon the proceeds of the lands sold until the determination of 
the particular estate by her marriage or death. Oillcspie u. Alli- 
son, 542. 

2. A statute giving to remaindermen the right to have partition of lands 
held in remainder vested before the passage of such statute is reme- 
dial, and, instead of impairing, enlarges vested rights. Ibid. 

3. Persons to whom a remainder is limited, subject to the death of their 
father before the life tenant, are not bound by proceedings for parti- 
tion to which the life tenant and the other remaindermen, but not 
their father, were parties ; for, the limitations being purely legal and 
not in trust, such persons could not be deemed to be represented by 
others of the same class or by the life tenant. (Iwir, u. OZark, 98 
N. C., 437, and O v m w  v. Tate, 114 N. C., 571, cited and distin- 
guished). Wh4tes ides  v. Cooper, 570. 

4. Contingent remaindermen not represented either by guardian or attor- 
ney, and not named in the process, pleadings, or decree, are not 
bound by proceedings for partition instituted by the other remainder- 
men and life tenant. Ibid. 

PASSENGER ON RAILROAD. 

1. Where a passenger comes upon the premises of a railroad company at  
the station with a ticket, or with the purpose of purchasing one, he 
becomes a passenger. Tillett v. R. R., 662. 

2. Where an open passenger car is standing on the track not coupled to 
the rest of the train, and the conductor warns a passenger not to 
enter such car until it has been coupled and moved to a point exactly 
opposite the depot, it is contributory negligence for the passenger to 
enter the car before it has been coupled and moved to the point desig- 
nated by the conductor; and this is true even if the car, before i t  was 
coupled 'and moved, was standing a t  the place where passengers 
usually board the train. Ibid. 

PAYMENT AND SATISFACTION. 

A draft drawn by a creditor on a debtor and accepted by the latter, cover- 
ing part of an account due the former, amounts to payment and satis- 
faction pro tnnto so long as it is in existence and not returned to the 
acceptor. Cotton Mills  v. Cotton Mills ,  475. 

PEDDLER, 700. 

PIONALTY, WHEN NOT USURY, 236. 
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PENDENCY OF ANOTHER ACTION. 

The rule governing the plea of the pendency of another action is that the 
same plaintiff shall not sue the same defendant twice for the same 
thing, and when the parties are the same and the thing sued for is 
the same, the right shown in both actions must be identical. Propst  
u. Mathis,  526. 

PERJURY. 

1. In the trial of an indictment for perjury i t  is necessary that the falsity 
of the oath be proven by two witnesses, or by one witness and cor- 
roborative circumstances sufficient to turn the scales against the 
defendant's oath. 8. v. Hawlc iw,  712. 

2. Where, in the trial of a defendant charged with falsely swearing on a 
trial before a mayor that he did not have an ax in a fight in which 
he was engaged, the person assaulted testified that the defendant 
did have an ax, with which he inflicted a wound on the witness' 
head, testimony of a physician that the wound "was made with a 
sharp-edged instrument" was a sufficient corroboration to establish 
the falsity of defendant's oath. Ibid. 

PERSONAL PROPERTY EXEMPTION. 

1. I t  is only a resident of this State who is entitled to have his personal 
property to the value of $500 exempted from sale under execution. 
Jones v. Alsbroolc, 46. 

2. The residence of a person in this State entitling him to a personal 
property exemption must be actual and not constructive, and in case 
of his temporary removal it is necessary to ascert 'n the intent and 
purpose of his removal in order to determine whe % er he is a resi- 
dent; hence, in the trial of an action against a sheriff for his failure 
to have set apart to plaintiff her personal property exemption, and 
selling her property, i t  appeared that the property was seized while 
+n transitzl to another State to which she and her husband went a 
few months after the levy, and where they remained for some 
months, the defendant was entitled to ask plaintiff whether, at the 
time of the sale of the property, she had not abandoned her residence 
in this State and started to Virginia to engage in business. I b a .  

PETITION TO REHEAR A CASE. 

Where, upon a petition to rehear a case decided in this Court, it does not 
appear that the decision was hastily made or that any material point 
of fact or law or any direct authority was overlaoked, the rehearing 
will be refused. Mullen v. Canat Go., 15. 

PETITION TO SELL LAND FOR ASSETS. 

I t  is not necessary in a petition by an administrator de bonis now for 
leave to sell land for assets to show that the bond of the first admin- 
istrator has been sued on and exhausted. Mmger v. Kelly, 294. 



2. In  a proceeding by an administrator to sell land for assets to pay 'debts 
the heirs cannot, by a mere general denial of title in the ancestor, 
and without alleging independent title in themselves, put the admin- 
istrator to proof of the decedent's title. Xtahtbaclc v. Ha&, 100. 

3. The failure to deny allegations of a complaint i s  equivalent to admis- 
sion of their truth. McMillm v. GmbilZ, 362. 

4. Where a complaint alleged the rendering of services by plaintie to 
defendant, and the frequent promise of the latter to pay for the same, 
and also alleged the reasonable value of such services, the answer 
alleged that "if defendant promised any compensation it was in 
parol, and more than three years had elapsed since the making of 
such promise" : Held, that the statute was sufficiently pleaded, 
whether the action was founded on the express or the implied promise. 
Grad& v. W.llso%, 344. 

5. A general denial by the defendant of the plaintiff's right to recover 
cures the failure of plaintiff to allege a tender before action brought. 
Cotton. Mills v. Abernathy, 402. 

6. When, in an action for damages caused by the ponding of water on 
plaintiff's land by obstruction placed by defendant on his own land 
on or near the dividing line, the defendant pleaded as a counterclaim 
damages caused by the overflow of water on his land by reason of 
obstructions placed by the plaintiff on the lower edge of her land: 
Held, that the torts were separate and distinct, and that complained 
of by the defendant did not "arise out of the transaction set forth in 
the complaint, nor was i t  connected with the subject-matter of the 
action," and hence was properly disallowed as a counterclaim. Xtreet 
v. Am&rews, 417. 

7. The rule governing the plea of the pendency of another action is that 
the same plaintiff shall not sue the same defendant twice for the 
same thing, and when the parties are the same and the thing sued 
for is the same the right shown in both actions must be identical. 
Propst v. Mathis, 326. 

8. In an action against V, for damages for an injury resulting from'the 
wrongful act of B., the complaint alleged that the act was committed 
"under the superintendence, control, management, and direction of 
the defendant": Held, that the allegation clearly imports that the 
defendant was sued for the conduct of B. as the defendant's servant, 
and not otherwise. Hunt 9. VmderbiZt, 559. 

9, When in such case the testimony disclosing that B. was not the servant 
of the defendant, but an independent contractor, the cause of action 
set forth in the complaint was not sustained, and as the plaintiff did 
not ask to be allowed to amend., the intimation of the trial judge that 
the plaintiff could not recover was correct. Ibid. 

PLEDGE OF COLLATERALS. 
For "money borrowed," J. gave his note to H. and pledged certain shares 

of stock as collateral security. A contemporaneous agreement be- 
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tween them provided that  all assessments upon the stock should be 
paid equally by them and the stock should be sold to pay the note, 
any surplus up to a certain amount to go to J., and all beyond that  
amount to H. The stock became worthless and unsalable: He&&, that  
the transaction was merely a loan of money secured by collaXerals, 
and the security having become worthless, H. is entitled to enforce 
the secondary liability of the maker of the note. Hhsllccle v. Jer-  
man, 152. 

PONDING WATER, 784. 

POSSESSION, WRIT OF, 568. 

PRACTICE. 

1. When the judge below allowed amendments proposed by the appellee 
to  a statement of the case on appeal served by the appellant, and 
ordered "That the case on appeal be a s  stated by the defendant, with 
said amendments incorLjorated therein," and the clerk sent up the 
appellant's statement, the appellee's exceptions and the judge's order 
sustaining the exceptions : Held, that,  although in contemplation of 
law there is no "case settled on appeal," and a motion to dismiss 
might be allowed, i t  is preferable to remand the case, to be redrafted, 
according to the judge's order, so that  the matter may be disposed 
of on its merits. H h t o e  v. ffreedeaf, 5. 

2. Where, upon a petition to rehear a case decided in this Court, i t  does 
not appear that  the decision was hastily made, or that any material 
point of fact or law or any direct authority was overlooked, the re- 
hearing will be refused. Mublm v. Canal Co., 15. 

3. No appeal lies from the refusal of a motion to dismiss an action. Lowe 
v. Accident A s m ,  18. 

4: I n  a suit to charge the separate estate of a married woman with her 
contract i t  is necessary that  the complaint shall specifically set out 

- and describe the property sought to be charged. UEmnn v.  Mace, 24. 

5. I t  is solely within the discretion of the judge below to allow a n  amend- 
ment to  a complaint after a demurrer thereto has been sustained. 
Rarrzes v. Crawford, 76. 

6. The form in which issues are  submitted is of little consequence if the 
material facts in controversy a s  appear from the pleading8 are  clearly 
presented by them, and provided they be such that  the court may 
proceed to judgment, and such a s  will allow the parties to present 
to  the jury any material view of the law arising out of the testimony 
which counsel may request the court to embody in the instructions 
to  the jury. Paper 00. v. Chronicbe, 147. 

7. An exception "to the charge given" is  too general, and will not be 
considered. Ibbd. 

8. The statement of the trial judge as  to what he said in  his charge to  
the jury is conclusive, and a n  exception based upon an alleged instruc- 
tion which does not appear in  the charge a s  given in full by him will 
not be considered. Ibld. 
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9. Mmdanaus is now a writ of right, to  be used as  ordinary process, to 
which every one is  entitled where it is the appropriate and only 

.remedy. Bur tm v. P u m a ,  166. 

10. .Mandmus  will not be granted to compel the performance of a n  act 
involving the exercise of judgment and discretion on the part of the 
officer to  whom its performance is committed. Ibid. 

11. It is not error to  refuse t o  submil a n  issue when the  party asking it 
has a n  opportunity to present, under another issue submitted, such 
views of the law arising out of the evidence as  are  pertinent in  sup- 
port of his contention. Downs v. High Poimt, 182. 

12. When in the trial of a n  action an instruction to the jury was in  effect 
the same a s  was asked for, but not irf the same words, and was in 
strict accord with the principle of law for which the appellant con- 
tended, i t  was not error to refuse to  charge in the words requested. 
I%&. 

13. The service by an appellee of a countercase on appeal, instead of a 
statement of his exceptions to appellant's case on appeal, is a sub- 
stantial compliance with the statute, section 550 of The Code. Harr is  
v. Carringto%, 187. 

14. Where there was a dispute between receivers and a bidder a t  a sale 
made by them as to what property was bid off by him, and a decree 
was entered directing the bidder to pay the amount of his bid, and 

,no  exception was taken because the judge below did not set out the 
facts found by him as a basis for the decree, i t  will be assumed that 
the  judge found the statements of the receivers and their witnesses 
to  be true. I n  such case this Oourt has no authority to review the 
conclusions of the judge. Morton v..Mfg. Go., 198. 

15. A failure to keep up the chain of summonses issued against a party by 
means of an alias and pluries summons, is  a discontinuance as  to such 
party, and if a summons is served after a break i n  the chain i t  is  a 
new.action as  to him, and the running of the statute of limitations 
is not arrested until the issuance of the summons so served. Komoe 
v. Pelletier, 233. 

16. The writ of assistance can be issued only against parties or persons in 
privity with parties who have been concluded by a decree and yet 
refuse, after notice, to  let purchaser, a t  a judicial sale under such 
decree, into possession. E a r n  v. Baker, 242. 

17. A question of title will not be tried on an application for the writ of 
assistance as  against persons in possession claiming adversely and 
not bound by the decree. Ibi&. 

18. Where the record on appeal shows that  a complaint was amended, and 
i t  is suggested by counsel in this Court that  the amendment was made 
without his knowledge, and that  no order for i t  appears in  the record, 
it will be presumed that  i t  was regularly allqwed below, though in 
cave of inadvertence the amendment could be made here. Monger v. 
Ketly, 294. 

19. It is  not necessary in a petition by an administrator ale bowis %on, for 
leave t o  sell land for assets to  show tha t  the bond of the first admin- 
istrator had been sued on and exhausted. IbM. 
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PRACTICE-Coatiwed. 

20. An appellee cannot complain of the service of the original case on 
appeal, instead of a "copy" thereof, the word "copy" in section 550 
of The Code bearing no such restricted meaning. McDamiel v. Xcur- 
lock, 295. 

21. An appellant cannot complain that his original statement of case on 
appeal was not returned to him within five days, when in fact the 
appellee's exceptions thereto were duly filed with him within the five 
days. Ibid. 

22. Where an appellant, after exceptions filed to his "case on appeal," fails 
to apply to the judge to settle the case, this Court may consider the 
appellant's "statement" and the appellee's exceptions as the case on 
appeal, or, in case of any complications, the case will be remanded 
in order that the judge may settle the case. Ibid. 

23. The record proper controls the "case on appeal," and if error appears 
therein, a new trial will be granted. Ibid. 

24. Upon the coming in of the report of a referee in a compulsory refer- 
ence, a jury trial may be demanded upon such issues of fact as are 
raised by the pleadings and designated by the exceptions to the re- 
port. Ibid. 

25. When an action is referred by consent, and upon the coming in of the 
report the order of reference is stricken out without objection, and 
at  a subsequent term, and in the face of a demand for a jury trial, 
and despite objections, a rereference is made, the reference thereupon 
becomes compulsory. Ibid. 

26. Where a summons issued by the justice of the peace did not state the 
sum demanded, an amendment permitting the blank to be filled was 
properly allowed on the trial of an action on appeal. I t  served only 
to s h m  and not to confer jurisdiction, and was retroactive. McPhuil 
u. Johrrzs~z, 298. 

27. The objection that a complaint does not state a cause of action can be 
taken for the first time in this Court by the defendant, or i t  may be 
taken by this Court ex rnero motu. Nash v. Ferrabow, 303. 

28. Where, in passing upon exceptions to a referee's report, the judge below 
makes no specific findings of fact, i t  will be presumed, upon appeal 
to this Court, that he adopted the referee's findings of fact. M c E w  
u. Lozccheim, 348. 

29. The findings of fact by a referee cannot be reviewed by this Court 
where they have been approved by the judge below.' Ibid. 

30. In the trial 02 an action to recover land, the plaintiff traced the title 
from the State to J. M., but failed to show a conveyance from J. M. 
to M. E., under whom he claimed. The complaint alleged that J. M. 
conveyed the land in fee to M. B., and that the deed had been lost or 
destroyed. These allegations were not denied by the answer: Held, 
that the failure to deny being equivalent in such case to an admis- 
sion, these admitted allegations made the plaintiff's chain of title as 
complete as if the deed alleged to have been destroyed had been pro- 
duced. McMilZm u. Gambill, 352. 
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31. I n  a n  action against an insolvent corporation for the appointment of a 
receiver, a creditor made himself a party for the purpose of prose- 
cuting his claim, and the court adjudged that the stockholders, on 
account of a n  alleged nonpayment of their subscriptions, were liable 
for the debt of such creditor, and ordered the receiver to  institute 
actions against such stockholders to recover a n  amount sufficient to 
pay such debt: Held, that  a n  appeal by the corporation from such 
order will not be entertained, and the question of the liability of the 
stockholders will not be determined on such appeal, but can only be 
determined in the actions which i t  is the duty of the receiver, under 
the order of the court, to bring. Black u. Copper Co., 382. 

32. Where plaintiff sells his claim after beginning the action, the purchaser 
may, in the discretion of the court, be made a party plaintiff, even 
though, under l'he Code, the right of action were not assignable. 
Leaverifig v. Nmith, 385. 

33. I t  is  not necessary that an instruction asked for  shall be given i n  the 
language used, but only that  the substance thereof is given. Ibid. 

34. I t  is too late after verdict to  except to  failure to submit issues tendered 
and to issues actually submitted. Cotton. Mil28 u. Abwnathg, 402. 

35. Judgment non. obatmte uwedicto is only granted when the answer con- 
fesses a cause of action and the matter relied on in avoidance is in- 
sufficient. Ibid. 

36. The trial judge may, in  his discretion, submit one or many issues arising 
on the pleadings, subject only to  the restriction that  sufflcient facts 
be found to enable the court to  proceed to judgment, and that each 
party may have the opportunity to  present any view of the law 
arising upon the evidence through pertinent instructions. Ibid. 

37. This Court will not review a referee's findings of fact under a consent 
reference except upon the ground, taken in apt time, that  there is 
no testimony t o  support them. Cotton Mill8 v. Cotton MBlk,  475. 

38. While there is no jurisdiction to vacate a judgment except in a direct 
proceeding to set i t  aside for fraud, yet when the judgment creditor 
brings a creditor's bill seeking equitable jurisdiction and joining all 
other creditors who may make themselves parties and contribute to 
the expenses, etc., the latter may assert the want of equity in  such 
judgment creditor and avoid the preference inequitably obtained by 
his judgment: Therefore, 

39. Where a creditor of a n  insolvent corporation, by splitting u p  an ac- 
count, obtained several judgments thereon, and no objection was made 
to the jurisdiction of the justice because of a n  unconscientious ad- 
vantage tdken of the defendant, and the creditor thereupon brought 
a creditor's bill making all  other creditors parties, and insisted upon 
the preference which he had obtajned by the judgment so taken, the 

. court, while not setting aside the judgments, will not permit them 
to have preference over the claims of the other creditors in the dis- 
tribution of the assets of the insolvent corporation. IMd. 

40. The rule governing the plea of the pendency of another action is that 
the same plaintiff shall not sue the same defendant twice for  the same 
thing, and when the parties a re  the same and the thing sued for is 
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the same, the right shown in both actions must be identical. Pr@pst 
v. Mathis, 526. 

41. Where there is no case on appeal, and the appellant has been in no 
Zaches, a motion to remand would be allowed if a case on appeal were 
essential. Brerzdle v. Rsese, 652. 

42. An appeal does not lie from an interlocutory order before final judg- 
ment. IWd. 

43. The granting or refusing an amendment is a matter of discretion, and 
no appeal lies therefrom. Ibid. 

44. I t  is the duty of one who recovers judgment for possession of land to 
point out at  his peril the land which he has recovered. Perguem W. 
Wright, 568. 

45. I t  is not improper for counsel, in rehearsing the testimony to the jury, 
to use the stenographic notes when they are read as aids to his 
memory and are according to his recollection. ChaaZtney v. Timber 
Co., 579. 

46. No appeal lies from a motion to dismiss an action. The proper prac  
tice upon a refusal of such a motion is to note an exception in the 
record and proceed on the merits, as pointed out in GuiZforb v. 
Georgia Co., 109 N. C., 310. v. R. R., 600. 

47. Where the court below, in instructing the jury, states a correct propo- 
sition upon a certain point of law, and then upon the same point in 
another part of the charge states a proposition which is incorrect or 
defective, a new trial will be granted, as the jury are not supposed to 
know when the judge states the law correctly. TiZZett v. R. R., 662. 

48. Where the errors committed pertain only to the issues as to negligence 
and contributory negligence, a new trial will be granted as to these 
issues alone, and the issue as to damages and the other issues not 
affected by the error will be undisturbed. Ibid. 

PRACTICE IN CRIMINAL ACTIONS. 
1. A mistrial in a case not capital is a matter of discretion, and hence 

the plea of former jeopardy because of a mistrial ordered on a former 
trial of a defendant for the same offense was properly overruled. 
6'. v. OolZiw, 716. 

2. A charge to the jury may be specially excepted to after verdict. S. v. 
Varrzer, 744. 

3. An exception to the whole charge that it presented the case in a manner 
to prejudice the defendant should have pointed o d  in what particular 
harm was done. Ibid. 

4. The omission to give an instruction to a jury is not ground for an excep- 
tion in the absence of a request to so instruct. Zbid. 

5. I t  is too late after verdict for the defendant to raise the point that 
there was no evidence to go to the jury sufficient to convict him, for, 
treated as an omission to charge, it is not ground for exception in. the 
absence of a prayer for instruction, and treated otherwise than as an 
mission i t  is waived when not taken at  the,time. S, v. Kiger, 746. 
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PRACTICE IN CRIMINAL ACTIONS-Cmthed. 

6. An objection that there was no evidence to go to the jury sufficient to 
convict a defendant cannot be taken for the first time in this Court. 
Ibid. 

7. Where there is no sufficient evidence to permit a case to go to the jury, 
the trial judge may so rule and withdraw the case from the jury; 
but if the evidence is merely weak and such as would not induce the 
judge, if a juror, to convict, he has no authority to so withdraw the 
case. Ibid. 

8. The trial judge is vested with the power to set aside a verdict and 
grant a new trial if he deems the verdict to be against the widence 
or the evidence insufflcient to justify conviction, but as this is a 
matter of discretion, his granting or refusing a new trial on such 
grounds is not reviewable. Ibid. 

9. The order for the payment of the costs of a criminal prosecution does 
not constitute any part of the punishment inflicted upon conviction, 
the legal effect of a conviction and judgment being to vest the right 
to the costs in those entitled to them. 8. v. Urorook, 760. 

10. The payment of part of the costs by a defendant adjudged to pay the 
costs of a criminal prosecution, judgment as to the punishment for 
the offense being suspended, is not undergoing or performing a part 
of the sentence, and does not come within the principle of N. v. Ww- 
pen, 92 N. C., 825. I b a .  

11. If the court couples with a judgment for the payment of costs any 
judgment that might constitute a part of a sentence, the power of the 
court is exhausted in its rendition, and the suspension of judgment 
will be deemed to have been ordered on condition of the performance 
of such requirements. Ibid. 

12. Where, upon a verdict of guilty, the court pronounces judgment that 
the defendant pay a fine and stand committed until it be paid, the 
imprisonment is no part of the punishment. Likewise, when a defend- 
ant is committed during a term of court for nonpayment of costs and 
is brought before the judge during the same term on the prayer of 
the solicitor for judgment. Ibid. 

13. Where judgment was suspended against two convicted persons on the 
condition th'at one of them pay all the costs of the prosecution, and 
such person pays only part thereof, the presiding judge may impose 
the suspended sentence, though such defendant has already been com- 
mitted to jail for default of payment of such costs. I Q M  

14. No appeal lies in a criminal action until after the rendition o r  final 
judgment. B. v. Ncruggs, 806. 

15. In  the trial of a capital felony the judge may for sufficient cause dis- 
charge the jury and hold the prisoner for a new trial. Ibid. 

16. A less number than twelve men is not a lawful jury for the trial of an 
indictment, and a trial by jury in a criminal action cannot be waived 
by the accused. Ibid. 

17. Where, after the impaneling of a jury in the trial of an indictment 
for murder, and the beginning of testimony, a juror became too ill 
to continue as such, and the defendant offered to proceed with a jury 
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of eleven men or to select another juror, either from the special 
venire, which had not been exhausted, but had been discharged, or 
from-the bystanders, and the solicitor declined all the suggestions, 
i t  was the duty of the judge to direct a mistrial and hold the prisoner. 
Ibid. 

18. Sembk, i t  might in such case have been permissible for the judge to 
call a new j u r g  and begin the trial anew, but whether he should do 
so was entirely within his discretion. Ibid. 

PREFERENCE IN TRUST DEED. 
Where an insolvent trustee set out in his deed certain claims, which he 

described, to be paid in full, and declared that the reason he did not 
include in the list a note held by plaintiff for the balance due on land 
was that it was already secured, but directed the trustee to make 
settlement of the same "without discount," and the note was really 
not secured as trustee thought: HeZd, that there was an express trust 
in favor of the plaintiff, and its efficacy was not destroyed because the 
trustee was mistaken as to the debt being already secured. Hill v. 
D d 8 ,  323. 

PREFERENCE OF CLAIMS. 

, Where a creditor of an insolvent corporation, by splitting up an account, 
obtained several judgments thereon, and no objection was made to the 
jurisdiction of the justice because of an unconscientious advantage 
taken of the defendant, and the creditor thereupon brought a credi- 
tor's bill making all other creditors parties, and insisted upon the 
preference which he had obtained by the judgments so taken, the 
court, while not setting aside the judgments, will not permit them to 
have preference over the claims of the other creditors in the distribu- 
tion of the assets of the insolvent corporation. Cotton Mi118 u. Cotton 
NiZZ8, 475. 

PREFERENGE OF CREDITORS BY CORPORATION. 
1. An insolvent corporation may, under. the laws of this State, exercise 

preference in favor of creditors, not corporators or officers, provided 
it is not done with a purpose to defeat, delay, or hinder other credi- 
tors or parties in interest (HiZl 9. Lumber Go., 113 N. C., 173, an8 
Killiam 9. Foufidry Go., 99 N. C., 501, distinguished), and subject (in 
the case of preference by a conveyance by deed) to the right of other 
creditors to avoid the preference by commencing suit to enforce their 
claims within sixty days from the date of the registration of the deed, 
as provided in section 685 of The Code. Hsnce, 

2. The preference of one creditor by the confession of judgment by a 
corporation is not void as against other creditors. B w k  u. Ootton 
Milk ,  607. 

PRESUMPTION OF MALICE. 
The pushing of a pin down an infant's throat, whereby death ensues, is 

killing with a deadly weapon, and if done deliberately and with the 
purpose of killing, is murder in the first degree. 8. 9. Norwood, 789. 
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PRINCIPAL, KNOWLEDGE BY, OF FEROCIOUS CHARACTER OF 
AGENT'S DOG. 

If the owner of premises, having knowledge of the vicious and dangerous 
character of a dog owned by his agent, permits the dog to run a t  large 
on the premises, he is liable for any damage that may be done by the 
dog to a passer-by. I t  would be otherwise if only the agent and not 
the principal had such knowledge, for the knowledge of the agent, 
not being within the scope of the agency, would not be the knowledge 
of the owner of the premises. Bards  v. Fisher, 318. 

PRINCIPAL AND AGENT, 226, 348. 

1. The declarations of an agent as to past transactions are not evidence 
against his principal. Egwtcm v. R. R., 648. 

2. Where the relation of servant and agent is once shown to exist, the 
master or principal becomes @so facto liable for any trespass com- 
mitted in the course of his employment or the scope of his agency 
by the person acting for him, to the same extent as if the wrong had 
been done by himself. Waters v. Lmber  Co., 048. 

3. The fact that a railroad company which had let to a contractor the 
building of a part of its road and of cutting timber which under 
certain restrictions i t  had acquired the right to cut, supervised the 
cutting of the timber and issued orders which the contractor was 
bound to obey, showed aftlrmatively a state of subjection on the con- 
tractor's part that made him in law the servant of the railroad com- 
pany. Ibid. 

4. Where a contractor for a railroad company, engaged with an agent of - the company in locating the right of way across plaintiff's land, asked 
plaintiff's tenant what kind of a man plaintiff was, whether he had 
money and could fight a lawsuit, and the agent of defendant said 
plaintiff was "only a half-way man": HeZd, in the trial of an action 
for damages for injury to the land, that the language of the agent was 
not necessarily evidence of malice, wantonness or insult, so as to 
entitle plaintiff to punitive damages. Ibid. 

PRINCIPAL AND SUICETY. 
1. A surety,paying the debt of his prirzcipaz is entitled to be subrogated 

to all the rights of the creditor against a cosurety as well as against 
the principal, and this includes the right to have a judgment, which 
he has paid, assigned to a trustee for his benefit, so as to compel his 
cosurety to pay his pro rata part. Peebles v. Gag, 38. 

' 2. If a surety pays a judgment and has it entered "satisfied," without 
having it assigned to a trustee for his beneflt, the remedy of subro- 

, 

gation is lost. Ibid. 
3. Where a surety who paid and had satisfaction entered as to one-half 

of a judgment against himself, his principal and a cosurety, and pro- 
cured the judgment as to the other .half to be assigned to a trustee 
for his benefit, it  was in effect the same as if he had procured the 
whole judgment to be so assigned. Ibid. 

4. Where, on the trial of an action on a note (which has been assigned 
by the obligee to the plaintiff after maturity), one of the obligors 
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testified that  he  was principal and the other obligor a surety, and 
that  their relations were known to the payee, and the payee testified 
otherwise, i t  was error (there being a conflict of testimony) to  in- 
struct the jury that if they believed the evidence they should find that  
the suretyship of defendant was known to the payee a t  the time of 
signing the note. Harris v. Carrirzgtorit, 187. 

PRIORITY OF DEBTS OVER MORTGAGE OF CORPORATION. 

e Debts contracted by a cotton mill company for  cotton, flour, and other 
like materials which do not attach t o  the freehold or permanently 
improve the property of the corporation a re  not entitled to  priority 
over a mortgage debt under the provisions of section 1255 of The 1 
Code. Heath v. Cottolz. Milts, 202. 

PROBABLE CAUSE. 

Where a warrant by a justice of the peace is dismissed by the prosecution 
i t  is a sufficient determination of the proceeding to warrant an action 
for malicious prosecution. y e l c h  v. Cheek. 310. 

PROBATE, CERTIFICATE OF. 
A certificate by the clerk of the Superior Court that  the officers of the 

corporation who signed the deed "acknowledged the due execution 
of the annexed instrument for the purpose therein set forth" was 
sufficient to  warrant the registration of the deed. Heath v. Cottom 

I 
Mills, 202. 

PROCESS. 
Officer with, has right to  forcibly enter house, 709. 

PROFANE LANGUAGE, ORDINANCE PROHIBITING. 

A town ordinance prohibiting "the use of profane language in the town" 
i B  invalid. It would be otherwise if it prohibited the use of such 
language as  amounted to boisterous or amounts to  disorderly conduct 
or a disturbance of the public peace. (8. v. Cmima~, 94 N. C., 880; 
8. v. D e b m ,  98 N. C., 712, and 8. v. Warrem, 113 N. C., 683, distin- 
guished). 8. v. Horne, 739. 

I PUBLIC ADMINISTRATOR. 
1. The office of public administrator is a property rtght, and the incumbent 

cannot be deprived of. i t  except by the law of the land. Trotter v. 
Mitchell, 190. 

2. The  judgment of a clerk of the Superior Court removing a public 
administrator for failure to renew his bond, without notice to  the 
delinquent to  show cause, etc., was not only irregular but void. Ibid. 

3. Where a public administrator, having failed to  renew his bond, tendered 
a bond with sureties in response t o  a notice served upon him, and i t  
was not found that  he was in  default in any other particular, it was 
error in the clerk to  refuse to  accept the bond so tendered. Trotter 
v.  MitchsZZ, 193. 
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PUBLICATION OF LIBEL. 
Where one in this State wrote a libelous letter and procured another in 

this State to copy, read, and mail it to the prosecutor in another 
State: Held, that it was a publication in this State of the libelous 
letter. 8. v. MoI~tire, 769. 

PUBLICATION OF SUMMONS. 
Service of summons by publication, without personal ~ervice on the de- 

fendant, in an action for divorce pending in another State, gives no 
validity to the decree of such court. Harris v. Hawis, 587. 

PUNITIVE DAMAGES. See, also, Damages. 
Punitive damages will not be awarded against a railroad company where, 

by reason of defective equipments, i t  failed to carry a person to 
whom it had sold an excursion ticket back to his starting point, when 
the only injuries complained of were inconvenience, delay and dis- 
appointment, and there was no proof of bad motive on the part of 
defendant. (Parcel2 v. R. R., 108 N. C., 414, overruled.) HmsZev v. 
R. R., 602. 

PURCHASE AT RECEIVER'S SALE. 
Where there was a dispute between receivers and a bidder a t  a sale made 

by them as to what property was bid off by him, and a decree was 
entered directing the bidder to pay the amount of his bid, and no 
exception was taken because the judge below did not set out the 
facts found by him as a basis for the decree, i t  will be assumed that 
the judge found the statements of the receivers and their witnesses 
to be true. In such case this Court has no authority to review the 
conclusions of the judge. Morton v. M f g .  Co., 198. 

PURGHASE OF MORTGAGED PROPERTY BY MORTGAGEE, 465. 

PURCHASER OF LAND AT MORTGAGE SALE. 
The purchasers of land at  a sale made in pursuance of a mortgage, with- 

out notice of an unrecorded release of the timber rights in the land, 
obtained a good title, and the fact that one of the purchasers subse- 
quently, before taking the deed, had notice of the unrecorded release, 
could not affect his rights acquired by virtue of the purchase a t  the 
mortgage sale. Barber u. Wadsworth, 29. 

PURCHASER OF LAND FROM MORTGAGOR. 
Where the purchaser of land from a mortgagor agreed to assume and 

pay off the mortgage debt, the mortgagor and mortgagee assenting 
thereto, he became a coprincipal or agent of the mortgagor to pay 
the debt, and payments by him arrested (at  least as to the right to 
foreclose the mortgage) the running of the statute of limitations. 
(LeDuc v. Baker; 112 N. C., 458, distinguished.) Harper v. Edwwds, 
246. 

QUANTUM MERUIT, 344. 
Where plaintiff, who was entitled under contract with defendant to com- 

missions on all goods sold within a certain territory, went beyond such 

698 



INDEX 

QUANTUM MERUIT-Cwthzced. 
territory, at  the request of defendant, for the purpose of making 
sales, and obtained orders which were turned down by defendant, he 
is entitled to his expenses and reasonable compensation for his time. 
McEwerc v. Jlbzcchh, 348. 

QUO WARRANTO, 190. 

RAILROAD. 
Damage to land by construction of, 648. 

I 

RAILROAD CO&IPANY. 

1. Where a passenger comes upon the premises of a railroad company a t  
the station with a ticket, or with the purpose of purchasing one, he 
becomes a passenger. TiZlett v. R. R., 662. 

2. Where an open passenger car is standing on the track, not coupled to 
the rest of the train, and the conductor warns a passenger not to 
enter such car until i t  has been coupled and moved to a point exactly 
opposite the depot, i t  is contributory negligence for the passenger to 
enter the car before it has been coupled and moved to the point desig- 
nated by the conductor; and this is true even if the car, before it 
was coupled and moved, was standing at  the place where passengers 
usually board the train. Ibid. 

3. Failure to blow signal at  a railroad crossing is negligence on the part 
of the railroad company. (rClmore v. R. R., 657. 

4. I t  is the duty of a person in charge of a wagon and team, when ap- 
proaching a public railroad crossing, to look and listen and take every 
prudent precaution to avoid a collision, even though i t  be a t  a time 
when no regular train is expected, and particularly so if the approach- 
way is narrow and dangerous. Ibid, 

5. In  the trial of an action against a railroad company for injuries caused 
by frightening plaintiff's mule a t  a railroad crossing by an approach- 
ing train, which gave no signal as it neared the crossing, i t  appeared 
that the plaintiff, upon seeing the train when he was about sixty steps 
from the crossing, dismounted from his wagon and held the mule, 
which became unmanageable on hearing the sudden exhaust of steam 
from the engine. There was also testimony that the road approach 
to the crossing was very steep and that there were deep gullies on 
the left side of it, which prevented a team from turning out. Plaintm 
testified that the approach was not so dangerous, but admitted that 
his mule was "scary": Held, that it was for the jury to determine, 
under proper instructions from the judge, whether the approach to 
the crossing was so dangerous as to make it imprudent for the plain- 
tiff to drive upon it sixty steps from the crossing, and whether the 
place where the team became unmanageable was so near the crossing 
as to give the plaintiff reasonable ground to anticipate danger unless 
he took the usual and necessary precautions. IbM. 

6. A railroad company having control over its right of way, i t  is its duty 
'to keep it in such condition as that the property of others may not 
be endangered, and i t  is liable for its failure to do so. Black v. 
R. R.. 867. 
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7. An allegation in a complaint that the defendant negligently permitted 
fire to be communicated from its engines or property to the lands 
adjoining the right of way, and by the spread and extension of said 
fire plaintiff's turpentine was burned and destroyed, is a sufficient 
allegation of negligence on the part of the defendant resulting in 
damage to the plaintiff. Ibid. 

RAILROAD EMBANKMENT. 
1. The damage due to the erection of a waterway over a running stream 

at  the point of its intersection with a railroad is considered, when the 
work is skillfully done, to be included in the cost and valuation of 
the easement, or to have passed as incident to the grant of it, and 
wheq i t  is admitted that it was so constructed, neither the owner of 
the land nor the proprietor of the tract above can maintain an action 
for damages caused by placing the structure across the stream. 
FEemilzg v. R. R., 676. 

2. Although the diversion of a natural stream from its channel by a rail- 
road company is a trespass when it is not necessary to the skillful 
construction of the road to change its course, yet the authority to 
divert surface water accumulating at a proper embankment, the 
building of which was necessarily contemplated by those who assessed 
or agreed upon the value of the right of way, and to carry it in side- 
ditches constructed on the right of way to its natural outlet or to 
some natural outIet adequate to receive it, is included in the estimate 
of such cost. Ibid. 

When, in the trial of an action for damages for the diversion by a 
railroad embankment of the water of a stream from its natural 
course, there was conflicting evidende as to whether a certain "Barn- 
field Branch" was a natural water-course, it was error in the trial 
judge to instruct the jury that i t  was the duty of the company to 
build a culvert over such ravine, and it walj also error to express 
the opinion that the said branch was not a natural water-course. Ib6d. 

1.. In the absence of ratification, the right of a mortgagor to avoid a sale 
under a power where the mortgagee has evidently become the pur- 
chaser is not barred by his laches for a shorter period than the statu- 
tory limitation of ten years. Jones u. Pzlltmt 466. 

2. Entry on land by a mortgagee who purchases a t  his own sale, upon 
surrender of possession by the mortgagor, is not of itself evidence of 
ratification of the sale by the mortgagee. Ihid. 

3. A contract by a corporation in excess of $100 for the renting of prem- 
ises, not being in writing, and therefore being void under section 683 
of The Code, could not be ratified by the occupation of the premises 
after the repeal of that statute. J s n l c h  v. Mfg. Co., 636. 

REUAPTION. 
So long as timber so taken is ppt changed into a different species, as by 

sawing it into planks or boards, the owner of the land retains the 
right of property therein as fully as when by severance i t  became a 



chattel instead of a part of the realty, and may regain possession of 
i t  by recaption or other legal remedy, notwithstanding additional 
value may have been impa~ted to i t  by transportation to a better 
market or by any improvement in its condition short of an actual 
alteration of species. Qaskins v. Davis, 85. 

RECEIPT. 

A receipt given in settlement between parties is only prima facie evidence. 
McEwem v. LoucMm, 348. 

RECEIVER, COMMISSIONS OF. 

The commissions payable to a receiver are part of the costs of the suit in 
which he is appointed. Cotton Mills v. C o t t m  Mills, 475. 

RECEIVERS OF CORPORATIONS. 

An action against the receivers of a corporation is in fact an action against 
the corporation; hence, under section 217 of The Code, service of 
summons on a local agent is service on the receivers. Fa& 9. - 
R. R.. 600. 

RECOMMENDATORY JUDGMENT AGAINST THE STATE. 

1. In  proceedings under sections 947 and 948 of The Code for the adjudi- 
cation of alleged claims against the State, the State has the right 
to plead the bar of the statute of limitations to prevent a recom- 
mendatory decision. Cozoles v. The Btate, 173. 

2. When the facts pertaining to an alleged claim against the State are 
well known or readily ascertainable, and there are no "grave ques- 
tions of law" to be decided in order that the General Assembly miy 
be informed as to its duty under the law, this Court will not under- 
take to render a recommendatory judgment thereon, nor was i t  in- 
tended by the provisions of the Constitution (Art. IV, see. 9) that 
it should do so. Ibid. 

RECORD. 

The record proper controls the case on appeal. MeDaniel v. Scurlock, 295. 

RECORD ON APPEAL. 
Where the record on appeal shows that a complaint was amended, and i t  

is suggested by counsel in this Court that the amendment was made 
without his knowledge, and that no order for it appears in the record, 
i t  will be presumed that it was regularly allowed below, though, in 
case of inadvertence, the amendment could be made here. Monger 
2,. Kelly, 294. 

RECORDS, PROOF OF, LOST. 
1. Parol evidence of lost records is admissible. Isley v. Boom, 195. 
2. The testimony of the attorney who drew the decrees of sale and of 

confirmation in proceedings for the sale of lands for assets was ad- 
missible, in the trial of an action to recover the land, to show that 
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such decrees were regularly drawn and signed by the clerk before 
the acts authorized thereby were performed. Ibid. 

3. I n  the trial of an action to recover land, the record of pkoceedings for 
the allotment of dower was admissible for the purpose of showing 
that  the continued occupancy of the land by the widow and her 
daughter, the defendant, who lived with her, was permissive and 
not adverse. Ibtd. 

REFEREE. 

Notice issued by, to  one not a party, is not process. Koonce v. PelZetier, 
234. 

REFEREE'S FINDINGS. 

1. This Court will not review a referee's findings of fact under a consent 
reference except upon the ground, taken in apt time, that  there is  no 
testimony to support them. Cotton Mills v.  Cottcm Mills, 475. 

2. Where, in  passing upon exceptions to  a referee's report, the judge 
below makes no specific findings of fact, it will be presumed, upon 
appeal to  this Court, that he  adopted the referee's findings of fact. 
McEwm v. Loucheim, 348. 

3. The findings of fact by a referee cannot be reviewed by this Court 
where they have been approved by the judge below. Ibid. 

REIFERENOE. 
1. Upon the coming in of the report of a referee in a compulsory reference, 

a jury trial may be demanded upon such issues of fact as are raised 
by the pleadings and designated by the exceptions to  the report. 
McDanieZ v. Bcurlocl%, 295. 

2. When an action is referred by consent, and upon the coming in of the 
report the order of reference is stricken out, without objection, and 
a t  a subsequent term, and in the face of a demand for a ,jury trial, 
despite objections, a rereference is made, the reference thereupon 
becomes compulsory. IbM. 

REGISTRATION. 
I. The purchasers of land i t  a sale made in pursuance of a mortgage, 

without notice of an unrecorded release of the timber rights in  the 
land, obtained a good title, and the fact that  one of the purchasers 
subsequently, before taking the deed, had notice of the unrecorded 
release, could not affect his rights acquired by virtue of the purchase 
a t  the mortgage sale. Barber 9. Wadaworth, 29. 

2. A purchaser is  not chargeable with notice of anything contained in 
instruments lying outside of the chain of title. Truitt  v. Orandy, 54. 

3. Where a n  instrument which the law requires t o  be sealed is in all 
respects correctly recorded, except that  the record does not show a ' 
copy of the seal or any device representing it, the record will never- 
theless be valid and sufficient as  notice, provided the record represents 
on its face in  another way, as by recitals or otherwise, that 'the instru. 
ment was sealed, and i t  was in fact duly sealed. H e ~ t h  9. Uottm 
Mills, 202. 
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4. Registration of a mortgage on proper probate is notice to the world 
of the existence thereof, and of the nature and extent of the charge 
created by it. Harper v. Edward8, 246. 

REHEARING. 
Where, upon a petition to rehear a case decided in this Court, it does not 

appear that the decision was hastily made, or that any material point 
of fact or law or any.direct authority was overlooked, the rehearing 
will be refused. Mullm 9. Canal Co., 15. 

RELEASE OF MORTGAGE UNRECORDED. 
The purchasers of land a t  a sale made in pursuance of a mortgage, with- 

out notice of an unrecorded release of the timber rights in the land, 
obtained a good title, and the fact that one of the purchasers suose- 
quently, before taking the deed, had notice of the unrecorded release, 
could not affect his rights acquired by virtue of the purchase a t  the 
mortgage sale. Barber v. Wadsworth, 29. 

RELIGIOUS PURPOSES. 
Property used exclusively for, 489. 

REMAINDER. See, also, Contingent Remainder. 
The distinction between a contingent and vested remainder is, that if the 

conditional element is incorporated into the description of the gift to 
the remainderman, then the remainder is contbngmt; but if, after the 
gift of a vested interest, a clause is added divesting it, the remainder 
is vested. Olccrk v. 000, 93. 

REMAINDER, VESTED. 
A remainder dependent upon the termination of an estate durante vldui- 

tate is vested and not contingent. Gillespie v. Allison, 542. 

REMITTUR. 
Where the sum demanded was not stated in a summons issued by a 

justice, but the complaint demanded over $200, a remittitur before 
the justice of the excess over $200 sufficiently showed the jurisdic- 
tion of the justice. MoPhai2 v. Johrtsorrz, 298. 

REMOVAL FROM STATE. 
The residence of a person in this State entitling him to a personal property 

exemption must be actud and not constructive, and in case of his 
temporary removal i t  is necessary to ascertain the intent and purpose 
of his removal in order to determine whether he is a resident; hence, 
in the trial of an action against a sheriff for his failure to have set 
apart to plaintiff her personal property exemption, and selling her 
property, i t  appeared that the property was seized while in tra.nsZtu 
to another State to which she and her husband went a few months 
after the levy, and where they remained for some months, the defend- 
ant was entitled to ask plaintiff whether a t  the time of the sale of 
the property she had not abandoned her residence in this State and 
started to Virginia to engage in business. Jones v. Atebrook, 46. 
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REMOVAL OF CAUSES, 370. 

RENOVAL OF OFFICER WITHOUT NOTICE. 

1. The office of public administrator is a property right, and the incum- 
bent cannot be deprived of it except by the law of the land. Trottw 
u. Mitehen, 190. - 

2. The judgment of a clerk of the Superior Court removing a public admin- 
istrator for failure to renew his bond, without notice to the delinquent 
to show cause, etc., was not only irregular but void. Ibid. 

RENT ACCRUING ON DEVISED LAND. 

Rent of devised lands belongs to the devisor after payment of debts and 
legacies. Young v. Young, 105. 

s > 

RENT IN ARREARS. 

Rent in arrears a t  time of conveyance of land does not pass by the deed. 
Young v. Young, 105. 

RENT, PAYMENT OF, EVIDENCE OF CONTRACT. 

Regular payments of rent, in the absence of an express agreement that 
the tenancy shall be a t  will, raise the presumption of a contract for 
a time certain, and therefore when a: corporation had rented premises 
from A from year to year, and upon purchase by B of the premises 
three days before the repeal of section 653 of The Code had paid him 
the rent quarterly from the time of the sale to the first of October, 
1893, and then surrendered the premises: HeZd, in an action by B for 
the rent of the last quarter of 1893, that there being no contract con- 
fining the tenancy to the quarter ending October 1, 1893, evidence of 
the occupation of the premises and regular payment of rents should 
have been submitted to the jury, with proper instructions, that they 
might determine the rights of the parties. J m k k s  u. M f g .  Go., 535. 

REPLEVIN BOND, LIABILITY OF SURETIES ON, 500. 

RESERVATION IN DEED, 784. 

RESIDENT OF THE STATE. 

The residence of a person in this State entitling him to a personal property 
exemption must be actual and not constructive, and in case of his 
temporary removal it is necessary to ascertain the intent and purpose 
of his removal in order to determine whether he is a resident; hence, 
in the trial of an action against a'sheriff for his failure to have set 
apart to plaintiff her personal property exemption, and selling her 
property, i t  appeared that the property was seized while in transitu 
to another State to which she and her husband went a few months 
after the levy, and where they remained for some months, the de- 
fendant was entitled to ask plaintiff whether at  the time of the sale 
of the property she had not abandoned her residence in this State 
and started to Virginia to engage in business. Jmes  u. Alsbrook, 46. 
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RESISTING OFFICER. 

1. An officer armed with process on a breach of the peace may, after 
demanding and being refused by the occupant admittance into a 
house for the purpme of making the arrest, lawfully break the doors 
in order to effect an entrance, and if he act in good faith in doing 
so, both he and his posse cornitatus will be protected. N .  v. Moor- 
hg, 709. 

2. The doctrine that a man's house is his castle, which cannot be invaded 
in the service of process, was always subject to the exception that 
the liberty or privilege of the house did not exist against the King. 
Ibid. 

3. If an officer has valid prbcess in his hands and fails to find the accused 
, in the house after breaking the door, he does not become a trespasser 

ab iwitio, although informed by one within the house, before the 
breaking, that the person whom the ofRcer seeks is not in the house. 
Ibid. 

4. A person who drew an ax upon an ofticer who, having the authority 
t o  do so, broke into a hofise for the purpose of arresting one whom 
he believed to be in the house, was guilty of an assault. Ibid. 

RESTRAINING ORDER. 

Where there is a serious coqtroversy as to the ownership of a fund, it is 
proper to preserve it by a restraining order until the rights of the 
contestants can be determined. Jones v. Jowes, 209. 

RETURN OF PROCESS. 

An officer has not, "as a matter of law," the right to aaend his return 
of process in order to correct an error, but it is within the discretion 
of the presiding judge to permit such amendment in meritorious 
cases. CampbeZZ v. NmitA, 498. 

RIGHT OF WAY. 

I t  is the duty of a railroad company to keep its right of way clear of 
rubbish, so that the property of others shall not be endangered. BZacb 
v. R. R., 667. 

RIPARIAN OWNER. 

1. A petition by a riparian owner to the councilmen of an incorporated 
town, in which he asks that they relocate the line of entry formerly 
fixed by them, and that they make a general line on the deep water 
in front of the high land of the town, so designated that each of the 
owners of the high land may know the line so established, is a SUB- 
cient demamd, and it is not essential that he should notify the board 
of his purpose to proceed immediately to erect a wharf. Wool  v. 
Edmtcm,  10. 

2. A petition by a riparian owner for a mmdamzcs  to compel the council- 
men of an incorporated town fronting navigable water to designate 
the wharf line, which alleges his right to have the councilmen to 
act, and their refusal to discharge their duty in the premises, is 
sufficient without an allegation that he had made an entry or without 
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RIPARIAN OWNER-Ccmtinued. 

giving any reason for his demand other than that he was a riparian 
owner. Ibid. 

3. In  such case, the petitioner having shown a clear legal right, which he 
cannot exercise until the councilmen perform a duty imposed upon 
them by statute, and which they refuse to perform, mamdmus will 
lie to compel performance of such duty. Ibid. 

RULE IN SHELLEY'$ CASE. 

A testator devised to L. "the use of $1,000, also four lots," and aaded: 
"The said L. may invest or use all this property as he may in his 
discretion think best during his natural life, and a t  his death to go 
to the heirs of his body and be used for their education, if neces- 
sary": Held, that the rule in 8helley's case does not apply, and L. 
takes only a life estate in the property. Crawfwd  u. Wmm,  540. 

RULES OF COURT. 

Rule 27, 303. 

SALE 

SALE 

SALE 
1. 

2. 

3. 

FOR PARTITION, 542. 

OF HOMESTEAD BY JUDGMENT DEBTOR. 426. 

OF LAND FOR ASSETS. 
The fact that an administrator made no defense to an action in which 

a judgment was rendered against him is no defense to a proceeding 
by the administrator against the heirs to sell the lands of the de- 
cedent to make assets to pay such judgment and other debts. ,S t ab  
back u. Harris, 100. 

In  a proceeding for the sale of decedent's lands for assets to pay debts, 
it was error to refuse to submit an issue raised by the answer as to 
the sufficiency of the personal property to pay the debts. I b s .  

In a proceeding by an administrator to sell land for assets to pay 
debts, the heirs cannot, by a mere general denial of title in the ances- 
tor, and without alleging independent title in themselves, put the 
administrator to proof of the decedent's title. Ibid. 

I t  is not necessary in a petition by an administrator da bmis  non for 
leave to sell land for assets to show that the bond of the first admin- 
istrator has been sued on and exhausted. Monger v. Kelly, 294. 

Where an administrator sells lands for assets to pay debts, and expends 
only a part of the fund for that purpose, and dies before filing a final 
account, only an administrator de b& nm of his intestate can main- 
tain an action for an accounting t o  recover the unexpended balance. 
(Alemalzder u. Wolf, 88 N. C., 398, distinguished.) NeagZe 17. Hall, 415. 

SALE OF LAND OF DECEDENT BY HEIR AFTER TWO YEARS FROM 
DATE OF ADMINISTRATION ON DECEDENT'S ESTATE. 

1. The purchaser of land from an heir or devisee more than two years 
after the issuing of letters testamentary, etc., if born pde and without 
notice, gets a good title against the creditors of the devisor or anew- 
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SALE OF LAND OF DECEDENT BY HEIR AFTER TWO YEARS FROM 
DATE OF ADMINISTRATION ON DECEDENT'S ESTATE-Contiwed. 

tor, but the devisee or heir holds the price received for the land in 
lieu thereof and subject to the claims of such creditors, just as the 
land would have been held if not so sold. Buwn v. Todd, 138. 

2. Where the heir, being also administrator of the decedent and having 
notice of a claim against his ancestor, sold land descended to him 
more than two years after the death of such ancestor, and took a 
note for the purchase-money, payable to himself as guardian for 
wards to whom he was personally indebted Wy note, and neither the . . purchaser nor the wards had notice of the claim of a creditor of 
decedent, and the heir's note to the wards had not been canceled, and 
the guardian bond was solvent: Held, that the proceeds of the sale 
of the land are applicable to the payment of the debts of the intestate. 
Ibid. 

SALE OF OFFICE, ILLEGAL, 448. 

SALE WRONGFUL BY SHERIFF, 46. 

SANITY, PRESUMPTION OF. 
.Matters of extenuation and excuse, or discharge by reason of insanity, 

must be shown by him who sets i t  up, and where no testimony is  * offered by one on trial for murder to show insanity, the presumption 
of sanity is unrebutted. 8. u. Norwood, 789. 

SEAL, CORPORATE, OF CORPORATION. 
When a corporation deed recites that it is sealed with the corporate seal 

i t  will be presumed that what purports to be such seal placed after 
the name of the officer executing the deed is the seal of a corporation. 
Benbow v. Cook, 324. 

SEAL, OMISSION OF COPY OF, FROM RECORD OF DEED. 
Where an instrument which the law requires to be sealed is in all respects 

correctly recorded, except that the record does not show a copy of the 
seal or any device representing it, the record will nevertheless be 
valid and sufficient as notice, provided- the record represents on its 
face in another way, as by recitals or otherwise, that the instrument 
was sealed, and i t  was in fact duly sealed. Heath u. Cotton Mills, 202. 

SECRET ASSAULT. 
1. Where one, facing another or walking up in front of him, draws a 

pistol from his hip pocket and shoots him without warning, it is not 
a secret assault within the meaning of section 1 of chapter 32, Acts 
1887, which provides that. any person who shall maliciously commit 
an assault and battery with any deadly weapon upon another by 
waylaying or otherwise, in a secret manner, with intent to kill such 
other person, shall be guilty of a felony. (S. v. Jcnnings, 104 N. C., 
774, distinguished). S. u. Pattmz, 753. 

2. Under Laws 1887, chapter 32, making "an assault committed in a secret 
manner, by waylaying or otherwise," an offense, an indictment omit- 
ting the words "by waylaying or otherwise" in charging that offense 
is sufficient. S. u. Shade, 757. 
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3. Laws 1887, chapter 32, making "an assault committed in a secret man- 
ner, by waylaying or otherwise," an offense, ineludes, in addition to 
those accompanied by waylaying, every other assault committed in 
a secret manner. Ibid. 

SEDUCTION OF DAUGHTER, ACTION BY FATHER FOR DAMAGES FOR. 
A father, being entitled to the services of his minor daughter, and i t  being 

incumbent on him to pay the expenses attendant upon her illness and 
death, has a right of action against her seducer for the loss of such 
services, etc., and the jury may add punitory damages for the injury 
to his affections and the destruction of his household. Scwlett  v. 
Norwood, 284. 

SELLING BY SAMPLE, 700. . 

SENIOR GRANT ON JUNIOR ENTRY. See Entry of Land. 

SEPARATE ESTATE OF MARRIED WOMAN. 
In  a suit to charge the separate estate of a married woman with her con- 

tract it is necessary that the complaint shall specifically set out and 
describe the property sought to be charged. UFman, v. Mace, 24.. 

SERVANT, WRONGFUL ACT OF, 631. 

SERVICE OF CASE ON APPEAL. 
The original case on appeal may be served on appellee instead of a copy. 

MeDaniel u. Scurlock. 295. 

SERVICE OF PROCESS. 
The service of process on a local agent of the receivers of a corporation, 

under section 217 of The Code, is service on the receivers. Parris 
u. R. R., 600. 

SHELLEY'S CASE, RULE IN, 540. 

SHERIFF, WRONGFUL ACT OF, 46. 

SHIFTING USE, 93. 

SITUS OF PROPERTY FOR TAXATION. 
1. Though generally personal property is taxable at  the domicile of the 

owner, the Legislature may, in the absence of constitutional restric- 
tions, subject bank stock, money or solvent credits to taxation, either 
a t  the domicile of the owner, the constructive sittu, or a t  the place 
where the property is actually situated. HaZZ v. Fayettsville, 281. 

2. The charter of a town authorizing the taxation of the property of 
nonresidents "doing business within the limits" of the town "upon 
their respective avocations and business, stock in trade, solvmt credits 
growing out of their business located as above, just a s  though they 
were' actual residents," does not subject to taxation money held by 
a nonresident administrator of a decedent who died in the town, 
although the administrator has an office in the town. Ibid. 
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SLANDEROUS WORDS. 
1. To constitute actionable slander the words must impute the commis- 

sion of an infamous oft'ense, but when i t  appears from all that was 
said at the time the words were spoken that they had relation to a 
transaction that was not criminal, and that they must have been so 
understood by the hearers, the action cannot be sustained. B m e s  
v. Crawford, 76. 

2. The false signing of the name of a candidate for Congress to a favor- 
able response to a "demand" by certain electors, whereby he is placed 
in the attitude of agreeing to favor certain proposed legislation, is 
not indictable forgery, since he could not be made liable to any legal 
proceeding for a breach of the same if his signature were genuine. 
Hence, a charge that the one so signing such instrument was a 
"forger" is not actionable slander. Ibid. 

SOLVENT CREDITS. 
Solvent credits held by a religious society, the income from which is 

applied exclusively and faithfully to educational, religious and 
charitable purposes, are exempt from taxation under the act of 1893; 
but any part of the fund on which the interest is not so applied, but 
is allowed to accumulate, is not exempt. Uwited Brethren v. Omrs. ,  
489. 

SPARKS FROM LOCOMOTIVE CAUSING FIREl, 677,' 

SPECIFIO LEGACY. 
1. The bequest of certain shares of stock owned by the testator at the 

date of the will and a t  his death is a specilk legacy. Aea th  v. 
XcLaughZilt, 398. 

2. Specilk legacies do not abate with or contribute to general legacies 
except where the whole estate is given in specific legacies, and then 
a pecuniary legacy is given, or where an intention appears in the 
will that the speciftc legacies shall so abate. Ibid.  

3. A provision in a will that all the legacies shall abate before there is 
any abatement of a designated legacy, while protecting the latter from 
abatement, does not affect, as to other legacies, the usual order of 
abatement-the general legacies first and then the specific. Ibdd. 

SPLITTING U P  ACCOUNT, 478. 

STATE AUDITOR. See Auditor. 

STATE LAW. 
A prosecution for selling liquor without license, contrary to a city ordi- 
, . nance, is no bar to a prosecution by the State for the same act of 

selling, without obtaining State license. B. v. Reid,  741. 

STATE, RIGHT OF, TO PLEAD STATUTE OF LIMITATIONS. 
In proceedings under sections 947 and 948 of The Code for the adjudica- 

tion of alleged claims against the State, the State hm the right to 
plead the bar of the statute of limitations to prevent a recommenda- 
tory decision. Cowles v. T h e  Sta te ,  173. 
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STATE TREASURER, 166. 

STATUTE, CONSTRUCTION OF. 
A statute giving to remaindermen the right to have partition of lands 

held in remainder vested before the passage of such statute is reme- 
dial, and, instead of impairing, enlarges vested rights. Gillespie u. 
Allism, 542. 

STATUTE OF LIMITATIONS. See Limitations, Statute of. 

STENOGRAPHIC NOTES. 
I t  is not improper for counsel, in rehearsing the testimony to the jury, to 

use the stenographic notes when they are read as aids to his memory 
and are according to his recollection. Gwaltneu v. T h b e r  Co., 579. 

STOCK, SHARES OF, 223. 

STOCK, SUBSCRIPTION TO, 402. 

STOCKHOLDERS. See Corporation. 

STOCKHOLDERS, LIABILITY OF, FOR UNPAID SUBSCRIPTIONS TO 
STOCK. 

1. The capital stock, paid or unpaid, of a corporation, being a trust fund 
for the benefit of creditors, it is the duty of the courts, at the suit 
of creditors, to require unpaid subscriptions to be collected, at  least 
to the extent necessary to pay the unpaid debts of the corporation. 
Cotton Mills u. Cotton Milk, 475. 

2. Although it is the better practice, yet the statute (section 677 of The 
Code) does not require that the number of shares subscribed for by 
each corporator shall be stated in the articles of agreement to form 
a corporation. Ibid. 

3. I t  is not the articles of agreement filed with the clerk which bind the 
liability of subscribers under the statute (section 677 of The Code), 
but the subscriptions upon the books of the company ; and hence, where 
the articles of agreement do not state the number of shares of the 
proposed capital stock subscribed for by a corporator, he cannot, in 
the absence of fraudulent statement or concealment, be held liable 
for the whole of the unpaid capital stock of the company nor for the 
unpaid subscription of a co-corporator whom he knows to be in- 
solvent. (Hauser v. Tute, 81 N. C., 81, distinguished). Ibid. 

STREETS, LAYING OUT, 337. 

SUBROGATION. 
1. A surety paying the debt of his principal is entitled to be subrogated 

to all the rights of the creditor against a cosurety as well as against 
the principal, 'and this includes the right to have a judgment, which 
he has paid, assigned to a trustee for his benefit, so as to compel his 
cosurety to pay his pro rata part. Peebles v. Gag, 38. 

2. If a surety pays a judgment and has i t  entered "satisfied," without 
having i t  assigned'to a trustee for his benefit, the remedy of subro- 
gation is lost. Ibid. 
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SUBSCRIPTION TO STOCK. 

Where one executes a note to a corporation as security for the payment 
of stock therein, the transaction is a subscription to or purchase of 
the stock from the company itself, and not a purchase from another, 
and hence a tender of the certificate by the company is not necessary 
before bringing action on the note. Cotton Mills u. Abmathy, 402. 

SUIT AGAINST STATE AS TRUSTEE, 166. 

SUMMONS, AMENDMENT OF. 

Where a summons issued by a justice of the peace did not state the sum 
- demanded, an amendment permitting the blank to be filled was 

properly allowed on the trial of the action on appeal. I t  served only 
to show and not to confer jurisdiction, and was retroactive. McPhail 
u. Jolmson, 298. 

SUMXONS, ALIAS AND PLURIES. 
1. A failure to keep up the chain of summonses issued against a party by 

means of an alias and pluries summons is a discontinuance as to such 
party, and if a summons is served after a break in the chain it is a 
new action as to him, and the running of the statute of limitations is 
not arrested until the issuance of the summons so served. Koonce v. 
P~lletier, 233. 

2. Where administrators filed their final account on 23 August, 1883, and 
an action was begun on 5 March, 1888, against the administrator and 
sureties for a breach of the bopd, and one of the sureties, A, was not 
served with the original summons, and no succession of alias and 
pluries summonses was kept up, and a summons issued in February, 
1891, of which a plzlries was served in March, 1892: Held, that the 
issuance of the latter summons was the commencement of a new 
action as to A. Ibid. 

SUPERIOR AN-D SERVANT. 

Liability of former for acts of latter, 648. 

SUPERIOR COURT. 
1. The term of a Superior Court does not extend to the end of the period 

allotted to it by law, but only "until the business is disposed of." 
Dsiafield 9. Constructimb Co., 21. 

2. There can be no session of a court without a judge; hence, when the 
judge leaves the bench for the term, although no notice is given of 
the final adjournment, or i t  is ordered to expire by limitation, the 
term ends and the judge cannot hear any matters out of the court- 
house except by consent, unless it is "chambers" business. Ibid. 

3. Section 22 of Article IV of the Constitution, requiring the courts to be 
always open, must be construed in connection with section 11 of the 
same article, and does not apply to the terms of courts and matters 
connected therewith. I%&. 

SUPERIOR COURT RULES, 859. 
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SUPREME COURT RULES, 833. 

SURETY. 
Where, on the trial of an action on a note (which had been assigned by 

the obligee to the plaintiff after maturity), one of the obligors testi- 
fied that he was principal and the other obligor a surety, and that 
their relations were known to the payee, and the payee testified other- 
wise, it was error (there being a conflict of testimony) to instruct 
the jury that if they believed the evidence they should find that the 
suretyship of defendant was known to the payee at  the time of sign- 
ing the note. Hawis u. Carringtw, 187. 

SURETY ON GUARDIAN BOND. 
Where a guardian lent his ward's money to one member of a firm for the 

private purposes of the latter, taking his bond, with the borrower's 
partner as surety, both of whom were solvent a t  the time, but after- 
wards became insolvent, the guardian is not liable for the loss, for, 
"in addition to the borrower," there was a person responsible for the 
loan who might have remained solvent, despite the insolvency of his 
partner, the borrower. Watsm v. Holton, 36. 

SURVEY, 424. 

SUSPENSION OF JUDGMENT ON PAYMENT OF COSTS, 760. 

TALES JUROR. 
1. A tales juror must have the same qualification as a regular juror, with 

the additional one of being a freeholder. 8. v. Shwma~,  773. 
2. Under section 1722 of The Code, a s  amended by chapter 559, Acts 1889, 

the county commissioners were required on the first Monday in Sep- 
tember, 1892, and every four years thereafter, to put on the jury list 
such persons only as had paid their taxes for the preceding year; 
hence a tales juror called on a trial in April, 1894, was not disquali- 
fied because he had not paid his taxes for the year.1893, he having 
 aid them for 1892. IbX. 

TAXATION, 721. 
1. Though generally personal property is taxable a t  the domicile of the 

owner, the Legislature may, in the absence of constitutional restric- 
tions, subject bank stock, money or solvent credits to taxation, either 
a t  the domicile of the owner, the constructive situs, or at  the place 
where the property is actually situated. Hall v. FayettsviZZe, 281. 

2. The charter of a town authorizing the taxation of the property of non- 
residents "doing business within the limits" of the town, "upon their 
respective avocation and business, stock in trade, sohmt cred4ts 
growing out of their business located as above, just as though they 
were actual residents," does not subject to taxation money held by 
a nonresident administrator of a decedent who died in the town, 
although the administrator has an office in the town. IbX. 

3. An injunction will not lie to restrain the collection of an invalid or 
excessive tax. To obtain relief, one must pay the tax and pursue the 
remedy given by section 84, chapter 137, Laws 1887. IBid. 
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4. The capital stock of a building and loan association organized under 
chapter 7, Vol. I1 of The Code, is propertg, and hence is taxable 
according to the uniform ad valorem system established by the Con- 
stitution. Loan. Association v. Comrs., 410. 

5. The General Assembly may require a corporation to pay a license tax 
for the privilege of carrying on its business, and forbid counties or 
other municipalities to exact any other license tax or fee. Ibid. 

6. Under chapter 294, Laws 1893, imposing a license tax upon building. 
and loan associations and forbidding counties and other municipali- 
ties to impose any other'license tax or fee, the capital stock of such 
associations is not exempt from State and county taxation ad valorem. 
Ibid. 

7. Under the provisions of section 14, chapter 296, Laws 1893, it is the, 
duty of the corporation,' and not the individual stockholder, to list 
the stock for taxation and to pay the tax assessed thereon. Ibid. 

TAXATION AND EXEMPTION. 

1. Under section 5 of Article V of the Constitution the Legislature may 
exercise to the full extent, or in part, the power to exempt from 
taxation property held for educational, scientific, literary, charitable 
or religious purposes, or may decline to exempt a t  all. The consti- 
tutional provision being in the disjunctive, the Legislature can exempt 
the property up to a certain value, and tax all above it, and may also 
tax property held for one of the purposes named and exempt that 
held for others. Undted Brethrefi u. Comrs., 489. 

2. under' chapter 137, Laws 1887; chapter 218, Laws 1889, and chapter 
326, Laws 1891, exempting from taxation property set apart and 
exclusively used for religious, charitable or educational purposes, only 
such property was meant as was used directly, immediately and solely 
for the purposes named, and hence, property rented out was not 
exempt, though the rents, so applied, were. Ibid. 

3. Under section 20, chapter 296, Laws 1893, the exemption given by the 
previous acts named was extended so as to include property rented 
out, provided the rental should be applied e.l;.clusivelg to the suppcrrt 
of the gospel. Ibid. 

4. Solvent credits held by a religious society, the income from which is 
applied exclusively and faithfully to educational, religious and 
charitable purposes, are exempt from taxation under the act of 
1893; but any part of the fund on which the interest is not so applied, 
but is allowed to accumulate, is not exempt. Ibid. 

5. A parcel of land of twenty acres lying within the corporate limits of a 
town and belonging to a religious society, and on one part of which 
is a church situated on a lot fenced in, of about two acres, the same 
being held for sale, excepting the church lot, is not, other than the 
church lot, exempt from taxation. Ibid. 

6. A tract of eighty acres, chiefly in forest, lying near a town, held by a 
religious society, on one side of which is situated a schoolhouse, is 
not exempt from taxation, except such part of it as is necessary for 
the school. Ibial. 
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INDEX ' 

TAXATION AND EXEMPTION-Conti?zued. 

7. A town residence belonging to a religious society, not needed or us* 
for a church, parsonage. school or hospital, but rented out, is not 
exempt from taxation; otherwise as to the rental applied to religious, 
educational, or charitable purposes. Ibid. 

TAXES, LIEN OF, AS AGAINST M,ORTGAGE, 242. 

TAXES, PAYMENT OF, AS QUALIFICATION OF JUROR. 

Under section 1722 of The Code, as amended by chapter 559, Laws 1889, 
the county commissioners were required on the first Monday in Sep- 
tember, 1892, and every four years thereafter, to put on the jury list 
such persons only as had paid their taxes for the preceding year; 
hence a tales juror called on a trial in April, 1894, was not disquali- 
fied because he had not paid his taxes for 1893, he having paia them 
for 1892. S. u. Shermam, 773. 

TENDER AND REFUSAL. 

A general denial by the defendant of the plaintiff's right to recover cures 
the failure of plaintiff to allege a tender before action brought. 
Cottrm. Mills u. Abmathy, 402. 

TERM OF COURT, DURATION OF, 21. 

TESTATOR, INTENT OF, 71. 
1. The rejection of irrelevant, testimony, unless its exclusion can be seen 

to prejudice the party objecting, is not ground for a new trial. Street 
v. Andrews, 417. 

2. Where on a trial the evidence for the plaintiff, in the most favorable 
view of the same, failed to develop a cause of action, the admission 
of incompetent testimony by the defendant is immaterial. L i n 6 . s ~  
u. Bank, 553. 

TIMBER, WRONGFULLY CUTTING. 

1. In an acti0.n for trespass in an entry upon land after being forbidden, 
and cutting, carrying away and converting timber growing thereon, 
the injured party is entitled to recover the value of the timber when 
it was first severed from the land and became a chattel, together 
with adequate damage for any injury done to the land in removing 
it therefrom. Qaskhs  u. D w i s ,  85. 

2. So long as timber so taken is not changed into a different species, as 
by sawing i t  into planks or boards, the owner of the land retains the 
right of property therein as fully as when by severance it became a 
chattel instead of a part of the realty, and may regain possession of 
i t  by recaption or other legal remedy, notwithstanding additional 
value may have been imparted to i t  by transportation to a better 
market or by any improvement in its condition short of an actual 
alteration of species. Ibid. 

3. One who, in the honest belief that he is on his own land, cuts logs 
from the land of another, cannot, when they are recaptured by the . 
lawful owner, set up a claim for their increase in value by reason 
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TIM,BER, WRONGFULLY CUTTING-Continued. 

7- of his having transported them to a better market, nor can he, in an 
action by the lawful owner for damages for cutting other logs, recoup 
by way of counterclaim for the additional value imparted by him to 
the logs so recaptured. Ibid. 

TORT. 

Exemplary or punitive damages are recoverable in actions of tort only 
when a bad motive is shown, and only for such acts of trespass on 
land as are committed through malice or accompanied by threats, 
oppression or rudeness to the owner or occupant. Waters v. L u m  
ber Go., 648. 

TOWN ORDINANCE. 

1. I t  is competent for an incorporated town to enact an ordinance that 
no hog shall run a t  large within the town limits, and to prescribe a 
penalty for its violation, whether the owner lives within or outside 
the corporate limits. 8. u. Twee&y, 704. 

2. A town ordinance prohibiting "the use of profane language in the 
town" is invalid. I t  would be otherwise if it prohibited the use of 
such language as amounted to boisterous or disorderly conduct or a 
disturbance of the public peace. (8. v. C a h n ,  94 N. C., 880; AS. u. 
Debnam, 98 N .  C. ,  712, and 8. u. Warren, 113 N. C., 683, distin- 
guished.) 8. u. Horne, 739. 

TOWN, POWER OF, TO LAY OUT STREET, 337. 

TRANSACTION WITH DECEASED PERSON, 158. 

TRESPASS. 
An action will lie for trespass and injury to property in favor of one 

who, while not the owner, is in possession, and the damages will be 
estimated according to his interest therein. CimZtlzq u. Timber 
Go., 579. 

TRIAL. 
1. The testimony of the attorney who drew the decrees of sale and of 

confirmation in proceedings for the sale of lands for assets was 
admissible, in the trial of an action to recover the land, to show that 
such decrees were regularly drawn and signed by the clerk before the 
acts authorized thereby were performed. I 8 k y  v. Boofie, 195. 

2. In the trial of an action to recover land, the record of proceedings for 
the allotment of dower was admissible for the purpose of showing 
that the continued occupancy of the land by the widow and her 
daughter, the defendant, who lived with her, was permissive and 
not adverse. Ibid. 

3. Where, on the trial of an action on a note (which had been assigned 
by the obligee to the plaintiff after maturity), one of the obligors 
testified that he was principal and the other obligor a surety, and 
that their relations were known to the payee, and the payee testified 
otherwise, it was error (there being a conflict of testimony) to 
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instruct the jury that if they believed the evidence they should find 
that the suretyship of defendant waS known to the payee at  the time 
of signing the note. Hawis u. Carrington, 187. 

4. I t  is not error to refuse to submit an issue when the party asking it 
has an opportunity to present, under another issue, submitted, such 
views of the law arising out of the evidence as are pertinent in sup- 
port of his contention. Down8 v. High Point, 182. 

5. When, in the trial of an action, an instruction to the jury was in effect 
the same as was asked for, but not in the same words, and was in 
strict accord with the principle of law for which the appellant con- 
tended, i t  was not error to refuse to charge in the words requested. 
Ibid. 

6. When, on the trial pf an action on a written contract, a material ques- 
tion was whether defendants had agreed to purchase as large a quan- 
tity of goods as plaintiff claimed, the plaintiff introduced extrinsic 
evidence to support his demand and to show that he had shipped to 
defendant a certain quantity of goods because the latter had orally 
agreed to purchase that quantity, plaintiff thereby opened the way 
for extrinsic evidence as to the meaning of the written contract. 
Colgate v. Latta, 127. 

7. The rejection of irrelevant testimony, unless its exclusion can be seen 
to prejudice the party objecting, is not ground for a new trial. Street 
v. Alzdrewe, 417. 

8. I t  is not error to exclude testimony tending to support a counterclaim 
which is ruled out as improperly interposed when it could have no 
bearing upon the cause of action stated in the complaint. IbM. 

9. The trial judge may in his discretion submit one or many issues arising, 
on the pleadings, subject only to the restriction that suficient facts 
be found to enable the court to proceed to judgment, and that each 
party may have the opportunity to present any view of the law aris- 
ing upon the evidence through pertinent instructions. Cotton MiZb 
v. Abernathy, 402. ' 

10. On a trial of an action for damages for the wrongful sale of property 
by a sheriff, who justified his seizure by alleging that he had levied 
upon it as the property of a third person, it was competent for the 
plaintiff to show by such third person that he did not own it a t  the 
time of the levy, and to this end the latter's acknowledgment of the 
execution of a bill of sale offered in evidence and antedating the levy 
was properly allowed to go to the jury to show that he had sold the 
property at  its date and had also delivered i t  into plaintiff's posses- 
sion. L e a m h g  a. Smith, 3%. 

11. Where, in the trial of an action against a sheriff for the wrongful sale 
of property, the plaintiff had furnished evidence tending to establish 
the ownership of the property a t  the date of the levy, the fact that he 
had subsequently and after the commencement of the action assigned 
his interest to another who had become a party plaintiff, could have 
no bearing on the issue relating to the ownership of the property at  
the date of the levy and sale, and defendant's objection to evidence 
of such assignment was properly overruled. Ibid. 
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12. While i t  is the duty of a trial judge t o  see that no litigant should be 
abridged of his rights in the trial of an action, he  should also see 
that  the public time is not uselessly consumed. Therefore, where 
counsel persisted in  repeating questions and asking others entirely 
foreign to the subject-matter of the trial, and needlessly protracted 
the trial, it was not error in  the judge, after repeatedly cautioning 
the counsel, to  stand the witness aside. HcPhaiZ v. Johnsort, 298. 

13. Where, upon the trial of an action involving the ownership of a draft 
and bill of lading indorsed by D, to plaintiffs, there was evidence 
which, if believed, established the plaintiffs' ownership, i t  was im- 
proper to admit as  evidence on behalf of the defendant, the adverse 
claimant, telegram and letters of D., written and sent by him after 
the alleged transfer of the bill and draft, denying the effect of such 
transfer, there being dothing to connect plaintiffs with such letters 
and telegrams. Maddo8 v. R. R., 642. 

i4. Upon the trial of an action involving the question of ordinary care, i t  
was error to leave the question to the jury upon no other instruction 
than that  "ordinary care was such as  an ordinarily prudent man 
would have used in the protection of his own property," the well- 
established practice being that  "if the facts a re  undisputed i t  is for 
the court to  decide; if they are  controverted or if the inferences to 
be drawn therefrom are  doubtful, the jury must find such facts or 
inferences and the court must instruct them as to  the law applicable 

. thereto." K u h  v. R. R., 638. 

15. I t  is  not improper for  counsel, in  rehearsing the testimony to the jury, 
to  use the stenographic notes when they are  read as  aids to  his 
memory and are  according to his recollection. GwaEtnq v. Timber 
Go., 579. 

16. Where, after the testimony of plaintiff was introduced on the trial of 
an action, the trial judge intimated that  the plaintiff could not re- 
cover, and there was no motion to amend, i t  will be assumed on 
appeal that  the intimation was made .with reference to  the cause of 
action stated in  the complaint. Hunt ?r. Vundwbilt, 559. 

17. Where on a trial the evidence for the plaintiff, in  the most favorable 
view of the same, fails to  develop a cause of action, the admission 
of incompetent testimony by the defendant is immaterial. Lilzhey 
v. Bank, 553. 

18. Where, in the trial of an indictment charging defendant with mali- 
ciously slandering an innocent woman, the defendant admitted using 
words which amounted to a charge of incontinency, and attempted 
to justify by proving their truth, the only question for the jury was 
the innocency, or otherwise, of the woman. 8. v. Mattoy, 737. 

19. I t  was competent on a trial for  forgery for the State to show that a 
witness whose name was W. W. Vass was commonly known as "Major 
Vass." 8. v. Collins, 716. 

20. Admission by counsel, in the course of a trial, of facts to  which the 
issues relate, preclude such counsel from excepting, after the trial, 
to  instructions to  the jury to  answer the issues in accordance with 
such admission. Fleming v. R. R.. 676. 
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I 21. In the trial of an action against a railroad company for injuries caused 

by frightening plaintiff's mule at  a railroad crossing by an approach- 
ing train, which gave no signal as it neared the crossing, it appeared 
that the plaintiff, upon seeing the train when he was about sixty 

I 
steps from the crossing, dismounted from his wagon and held the 
mule, which became unmanageable on hearing the sudden exhaust 
of steam from the engine.  here was also testimony that the road 
approach to the crossing was very steep and that there were deep 
gullies on the left side of it, which prevented a team from turning out. 

I Plaintiff testified that the approach was not so dangerous, but ad- 
mitted that his mule was "scary": Held, that it was for the jury to 
determine, under proper instructions from the judge, whether the 
approach to the crossing was so dangerous as to make it imprudent 
for the plaint% to drive upon it sixty steps from the crossing, and 
whether the place where the team became unmanageable was so near 
the crossing as to give the plaintiff reasonable ground to anticipate 
danger unless he took the usual and necessary precautions. Ghnore 
9. R. R., 657. 

22. In  an action for an injury, in which the plaintiff asks for punitive 
damages, i t  is for the court, and not for the jury, to determine 
whether the evidence is sufficient to entitle the plaintiff to such 
damages. Waters n. Lumber Go., 648. 

23. In  the trial of a capital felony the judge may, for sufficient cause, dis- 
charge the jury and hold the prisoner for a new trial. 8. v. Bcruggs, 
805. 

24. A less number than twelve men is not a lawful jury for the trial of an 
indictment, and a trial by jury in a criminal action cannot be waived 
by the accused. Ibid. 

25. Where, after the impaneling of a jury in the trial of an indictment for 
murder, and the beginning of testimony, a juror became too ill to 
continue as such, and the defendant offered to proceed with a jury 
of eleven men, or to select another juror, either from the special , 
venire, which had not been exhausted, but had been discharged, or 
from the bystanders, and the solicitor declined all the suggestions, 
i t  was the duty of the judge to direct a mistrial and hold the 
prisoner. Ibid. 

26. &amble, it might in such case have been permissible for the judge to 
call a new juror and begin the trial anew, but whether he should 
do so was entirely within his discretion. Ibid. 

27. Matters of extenuation and excuse, or discharge by reason of insanity, 
must be shown by him who sets it up, and where no testimony is 
offered by one on trial for murder to show insanity, the presumption 
of sanity is unrebutted. 8. n. Norwood, 789. 

28. An exception for refusal of prayers for instructions "does not embrace 

l 
a refusal or failure to grant a prayer to put the charge in writing." 
S. u. Adams, 775. 

I 29. When a demurrer to evidence is overruled the defendant should not 
introduce evidence. If he has evidence which he intends to introduce 

I 
he should take advantage of the failure of the plaintiff to make out 
a case by a prayer to instruct the jury. Ibid. 
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TRIAL-Contimued. 
30. In  the trial of an indictment for larceny of brandy, evidence as to 

marks upon the barrels containing i t  was competent to identify the 
packages. 8. u. Kiger, 746. 

31. In  the trial of an indictment i t  was not improper for the counsel for 
the prosecution to comment on the fact that the defendant failed to 
introduce witnesses whom he .had summoned and who were present, 
or that he failed to prove his innocence by his btcother, who had been 
summoned .by the State. Ibid. 

32. I t  is too late, after verdict, for the defendant to raise the point that 
there was no evidence to go to the jury sufficient to convict him, for, 
treated as an omission to charge, it is not ground for exception, in 
the absence of a prayer for instruction, and, treated otherwise than 
as an omission, i t  is waived when not taken at  the time. Ibid. 

33. An objection that there was no evidence to go to the jury sufficient to 
convict a defendant cannot be taken for the first time in this Court. 
Ibid. 

34. Where there is no sufficient evidence to permit a caie to go to the jury, 
the trial judge may so rule and withdraw the case from the jury: 
but if the evidence is merely weak and such as would not induce 
the judge, if a juror, to convict, he has no authority to so withdraw 
the case. Zbid. 

35. The trial judge is vested with the power to set aside a verdict and 
grant a new trial if he deems the verdict to be against the,evidence 
or the evidence insufficient to justify conviction; but a s  this is a 
matter of discretion, his granting or refusing a new trial on such 
grounds is not reviewable. Zbid. 

36. In  a proceeding for the sale of decedent's land for assets to pay debts, 
i t  was error to refuse to submit an issue raised by the answer as to 
the sufficiency of the personal property to pay the debts. Staimback 
a. Harris, 100. 

J 37. In  a proceeding by an administrator to sell land for assets to pay debts, 
the heirs cannot, by a mere general denial of title in the ancestor, 
and without alleging independent title in themselves, put the admin- 
istrator to proof of the decedent's title. Zbid. 

38. In  the trial of an action against a sheriff for wrongfully selling prop- 
erty without setting apart plaintiff's personal property exemption, 
the defendant was entitled to have submitted to the jury an issue 
involving the question whether the plaintiff was at  the time of the 
sale a resident of the State. Jones u. Aksbrook, 46. . 

TRUST DEED. 

1. Where an insolvent trustor set out in his deed certain claims, which 
he described, to be paid in full, and declared that the reason he did 
not include in the list a note held by plaintiff for the balance due 
on land was that it was already secured, but directed the trustee to 
make settlement of the same "without discount," and the note was 
really not secured as trustor thought: Beld, that there was an express 
trust in favor of the plaintiff, and its efficacy was not'destroyedbe- 
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TRUST DEED-Cmtinued. 

cause the trustor was mistaken as to the debt being already secured. 
Hill v. .Damis, 323. I 

2. The beneficiary under a trust deed is a necessary party to an action 
for forec1,osure. Spdtzgw v. Sheets, 370. 

TRUSTEE AND CESTUI QUE TRUST, 226. 

TRUSTEE. 
Where an agent is intrusted with money to be disbursed, his principal 

may sustain a bill in equity against him for an account of his agency ; 
and under our present system of practice, in which legal and equitable 
relief may be demanded ip the same action, a cashier of an insolvent 
bank may, in an'action by the receiver to recover an alleged balance 
in his hands, be held to an accounting, an account being necessary 
to ascertain the amount of said balance, if any. Dunn v. Johnsm, 249. 

TRUST RELATION. 
1. Where a mortgagee with power of sale deals directly with the mort- 

gagor and purchases from him the equity of redemption, there is, by 
reason of the trust relation, a presumption of fraud, which, however 
(as decided in MoLeod v. Buzzard, 86 N. C., 210), may be rebutted 
by showing that the transaction was free from fraud or oppression, 
and that the price paid was fair and reasonable, in which case the 
mortgagor cannot avoid the sale, and a court of Equity will give him 
relief. Jones v. P u l l q  465. 

2. Where a mortgagee with power of sale and expressly authorized by the 
mortgagor to purchase the mortgaged land at  the sale becomes the 
highest bidder, he is placed within the rule enunciated in McLeod's . 
case (86 N. C., 210) and may hold the land, provided he rebuts the 
presumption of fraud arising from the trust relation. Ibid. 

3. A mortgagee having the right to acquire the equity of redemption by 
virtue of a sale under the mortgage which authorized him to pur- 
chase a t  the sale, the fact that a trustee to whom the mortgagor had 
conveyed the equity of redemption joined with a mortgagee in the 
sale and ip the execution of the deed cannot affect the result or 
bring i t  within the principle of Taglor v. Heggae, 83 N. C., 244. Ibid. 

4. While a mortgagee with power of sale and authorized to become the 
purchaser may execute a deed t a  himself upon the principle that a 
donee of a power may execute a deed in that capacity to himself, it 
seems, nevertheless, that the mortgage should contain an express 
power to that effect. Ibid. 

TRUSTS, LIMITATIONS OF. 
1. Unless the creator of a trust clearly intends otherwise, its limitations 

must be construed according to the rules applicable to limitations of 
a strictly legal character. Clark 9. Cog, 93. 

2. The distinction between a contingent and vested remainder is, that if 
the conditional element is incorporated into the description of the 
gift to the remainderman, then the remainder is cmthgmt; but if, 
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after the 'ift of a vested interest, a clause is added divesting it, the 
remainder is vested.  Ibid. 

3. Where the person who is to take is certain, but the event is uncertain, 
a contingent remainder, conditional limitation, or esecutory devise is 
transmissible by descent. Ibid.  

4. A deed conveyed land in trust for the use and behoof of L. for life, 
then for the use of any child of L. living a t  her death, and in case 
no such child should be living, then for the use of L. C., A. N., 0. N., 
and R. N., their heirs and assigns; and if one or more of the latter 
should.die before such contingency should take place without leaving 
any child or children then living, then to the use of the survivor or 
survivors of them, the said L. C. and A. N., 0. N., and R. N., their 
heirs and assigns, forever. L. died without' having had issue; A. N. 
and R. N. predeceased L., leaving no issue. L. C. and 0. N. also 
predeceased L., but left issue. In  an action for partition of the lands : 
Held, that the limitation to L. C. and the others was a contingent 
defeasible fee with an inheritable quality, which, upon the death of 
L. without issue, descended to the heirs of L. N. and 0. N. (the 
interests of A. N. and R. N. having shifted simultaneously with their 
death to L. N. and 0. N.) ; and as the heirs of L. N. and 0. N. take 
by descent and not as purchasers, the division must be per stirpes 
and not p w  capita. Ibi&. 

"UNDIVIDED INTEREST" IN AN ESTATE. 
1. Inasmuch as a will speaks as of the time of testator's death, a devise 

by 0 .  of her "undivided interest and property in the estate of the 
late G. C." passes no such part of the distributive share in such estate 
as has been collected and received by O., for immediately upon its 
payment to 0. it became her property and ceased to be a part of the 

- 

estate of G. C. Aydlett v. Small, 1. 

2. I t  is otherwise as to such portion of the proceeds of the saIe for par- 
tition of G. C's lands as had not been collected by the commissioner 
at  the date of 0's death, since the words "my undivided interest and 
property in G. C's estate" include whatever property her executor 
could lawfully demand only because his testatrix was an heir or 
devisee of G. C. Ibis. 

'USURIOUS CONTRACT, WHAT IS  NOT. 
1. A contract between a commission merchant and a planter, whereby the 

former agrees to lend the latter a sum of money to draw eight per 
cent per annum, and the latter agrees to ship cotton in payment, the. 
cotton to be sold by the lender at  a commission of two and one-half 
per cent, is not usurious, the purpose of the contract being to promote 
the business of the lenders as cotton factors and not to evade the 
statutes against usury. Elliott v. Sugg, 236. 

2. A provisioli in such contract for the payment of a penalty for failure 
of the borrower to ship the cotton as agreed will not be adjudged 
usurious upon the face-of the contract, but only upon proof aliunde 
of an intent to make the penalty a device for securing more than the 
legal rate of interest. Ibid. 
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VALUE, FALSE REPRESENTATION OF. 

A false representation as  to  the value of land, when it is not peculiarly 
within the knowledge of the vendor alone and nothing is  done to 
prevent investigation, and there is no relation of trust and confidence 
between the parties that may tend to prevent such investigation, will 
not entitle the purchaser to  relief through a rescission of the contract. 
Con@ v. Coffin, 563. 

VARIANCE. 

1. I n  an action against V, for damages for an injury resulting from the 
wrongful act of B., the complaint alleged that the act ,was committed 
"under the superintendence, control, management, and direction of 
the defendant": Held, that  the allegation clearly imports that  the 
defendant was sued for the conduct of B. as  the defendant's servant, 
and not otherwise. H u n t  9. Vam&rbiZt, 559. 

2. When in such case the testimony disclosed that B. was not the servant 
of the defendant, but an independent contractor, the cause of action 
set forth in  the complaint was not sustained; and a s  the p l a i n t 3  
did not ask to be allowed to amend, the intimation of the trial judge 
that the plaintiff could not recover was correct. Ibid. 

3. I t  was competent, on a trial for  forgery, for  the State to show that  a 
witness whose name was W. W. Vass was commonly known as  "Major 
Vass." S .  v. Collirns, 716. \ 

4. Where an indictment for forgery charged that the name forged was 
"Major Vass," evidence that  the signature was "Maj. Vase" was no 
variance, the name being i dem eonans. Ibid. 

VERDICT, SETTING ASIDE. 

The trial judge is  vested with the power t o  set aside a verdict and grant 
a new trial if he deems the verdict to be against the evidence or  the 
evidence insuffjcient to justify conviction; but as this is a matter of 
discretion, his granting or refusing a new trial on such grounds is  not 
reviewable. 8, u. Kiger, 746. 

VESTED REMAINDER. 

The distinction between a contingent and vested remainder is, that  if the 
conditional element is incorporated into the description of the gift of 
the remainderman, then the remainder is contirngmt; but if, after the 
gift of a vested interest, a clause is added divesting it, the remainder 
is  vested. Clark v. Coo, 93. 

VOID CONTRACT OF CORPORATION. 

1. A contract of corporation, void under section 883 of The Code, is in- 
capable of ratidcation, notwithstanding the repeal of the statute. , 

Spencer v. 0otto.n MiZls, 210. 
2. I n  April, 1891, a corporation, by a n  agreement not in'writing, employed 

plaintiff for twelve months a t  $1,200 per annum, and he continued 
in its employment without any further agreement until May, 1893, 
when he was paid off and discharged: Held, in an action for  breach 
of contract, that  as  the contract was void when made (not being in 
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writing), there could be no presumption of a renewal for another 
year and no ratification, although in February, 1893, section 683 of 
The Code was repealed. Ibid. 

WARRANTY. 

Where there is a limitation to several persons of an estate in remainder 
upon a contingency with a double aspect, and one of the contingent 
remaindermen conveys his interest in the land with general warranty 
and dies before the holder of the particular estate, so that the re- 
mainder never vests, those in whom the estate afterwards vests are 
not bound by the warranty, even though they would have been the 
heirs of the warrantor, for they take by purchase and not by descent. 
Whitesides u. Cooper, 570. 

WATER-COURSE, DIVISION OF, BY RAILROAD, 676. 

WHARVES. 

Duty of incorporated towns to locate line of, 10. 

WIFE'S CROPS. 

Not subject to mortgage made thereon by husband without her consent. 
Brmj v. Carter, 16. 

WILL, CONSTRUCTION OF. 
1. Inasmuch as a will speaks as of the time of testator's death, a devise 

by 0. of her "undivided interest and property in the estate of the 
late G. C." passes no such part of the distributive share in such 
estate as has been collected and received by O., for immediately upon 
its payment to 0. i t  became her property and ceased to be a part of 
the estate of G. C. Aydkt t  u. Small, 1. 

2. I t  is otherwise as to such portion of the proceeds of the sale for parti- 
tion of G. C's lands as had not been collected by the commissioner at  
the date of 0's death, since the words "my undivided interest and 
property in G. C's estate" include whatever property her executor 
could lawfully demand only because his testatrix was an heir or 
devisee of G. C. Ibid. 

3. The purpose of the testator, as gathered from the will, is always to be 
carried out by the court, especially when it is in  consonance with 
justice and natural affection. Tucker v. Noye, 71. 

4. A testatrix bequeathed to each of her four children (or their repre- 
sentatives) onefourth of her estate, consisting of notes aggregating 
$4,000, of which one for $2,000 was owing by the plaintiff and one 
for $1,000 by each of two of the children. S., to whom onefourth 
was also given, owed nothing. The bequest to plaintiff was as follows : 
"I give and bequeath to my son J. L. T. one-fourth of my estate, 
deducting from his part $2,000, with interest, advanced to~him, for 
which I hold his note." The bequest to the two children owing 
$1,000 each were counterbalanced by their respective notes : Held, 
(1) that the apparent purpose of the testatrix was that the estate 
should be distributed equally among the children; ( 2 )  that plaintiff 
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is not entitled to hold the whole of his note as a gift, but in a settle- 
ment with S. for his share the plaintiff must account for the note 
owing by him. Ibid. 

5. In  the interpretation of a will it is the duty of the court to ascertain 
and give effect to the intention of the testator; and the meaning 
attributed by him to words and phrases, if it  appears from the will 
or the circumstances surrounding him, must prerail, although it 
differs from that ordinarily attaching to such words and phrases as 
used in other wills or other written instruments. Rolths u. Keeb, 68. 

6. A testator provided in his will as follows: "I lend to my wife all my 
lands until my son Joseph shall have attained the age of eighteen 
years, and then I give said lands to him, the said Joseph, him, his 
heirs and assigns, forever : Provided, Itowewer, that if the said Joseph 
shall die without leaving any lawful heir, then the same, after the 
expiration of the widowhood of my wife, shall enure to my brother 
Reuben, his heirs," etc. Reuben was the only child and heir at  law of 
the testator, and died without issue a few years after the death of the 
testator. The widow of the testator remarried after the death of 
Joseph. In  an action by the heirs of Reuben to recover the lands: 
Held, that the words "any lawful heir," as used in-the will, should 
be construed to mean issue, since i t  was the evident intention of the 
testator that his wife should have the land only during her widow- 
hood, in case Joseph died without issue, which intention would be 
defeated by taking the words "lawful heir" in their technical sense, 
for upon Joseph's death without issue or brother or sister, or the 
issue of such, his mother would take as his heir. Ibid. 

7. A testator devised a tract of land to his daughter C. for life, remainder 
to his son G,  and his children, provided G. should pay to his estate 
the sum of $2,000. He also, in another item, directed his executor to 
pay his daughter C. $300 annually during her life for her partial 
support. The will contained no residuary clause. For a. number of 
years before the death of C. the annuity was not paid, and the claim 
for the sums then due having been assigned to plaintiff, he reduced 
the sum to judgment against the executor, and after the death of 0. 
brought an action to subject the fund of $2,000 to the payment of the 
judgment, there being no other assets: Held, (1) that the payment 
of the $2,000 by G. was a condition precedent to the vesting of the 
devise of the remainder, and not a charge upon the land; (2) that 
there being no specific disposition of the $2,000 and no residuary 
clause, the tes6ator died intestate as to the $2,000, which, if paid, 
will be subject to the satisfaction of the plaintiff's judgment; other- 
wise the land, as ubdevised real estate, will be subject tb the pay- 
ment of the judgments. Er& 9: Em&, 366. 

8. The bequest of certain shares of stock owned by the testator at  the 
date of the will and at  his death is a specific legacy. Heath v. 
YcLaughUn, 398. 

9. Specific legacies do not abate with or contribute to general legacies, 
, except where the whole estate is given in specific legacies, and then 

a pecuniary legacy is given, or where an intention appears in the will 
that the specific legacies shall so abate. Ibtd. 
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10. A provision in a will that all the legacies shall abate before there is 
any abatement of a designated legacy, while protecting the latter from 
abatement, does not affect, as to other legacies, the usual order of 
a6atement-the general legacies first and then the specific. Ibid. 

11. In the construction of a will, the intention of a testator must prevail 
over merely technical language when such language is qualified by 
superadded words. Crawford v. Wearn, 540. 

12. A testator devised to L. "the use of $1,000; also four lots," and added : 
"The said 1;. may invest or use all this property as he may in his 
discretion think best, during his natural life, and a t  his death to go 
to the heirs of his body and be used for their education, if necessary" : 
Held, that the rule in Shelley's case does not apply, and L. takes only 
a life estate in the property. Ibid. 

13. In  such case the words "invest or use" authorize a sale of the property 
by the life tenant. Ibid. 

14. A testator, after a limitation to his wife for life, provides as follows: 
"At the death of my said wife the said plantation, with all its rights 
and interests, I bequeath and devise to our seven sons (naming them), 
or such of €ham as m w  be liming at  their mother's death, and to their 
heirs, sliare and share alike; and if any one or more of our said sons 
should be dead, leaving lawful issue, said issue shall take the deceased 
father's share in each and every such case" : HeZd, that the limitation 
to each of the sons was a contingent remainder upon a contingency 
with a double aspect, vesting on the mother's death in case of his 
survival, but in case of his death before his mother never vesting in 
him, but by substitution vesting in his issue, who take nothing from 
their father, but directly from the devisor as purchasers. Whitesides 
v. Cooper, 570. L 

WITHDRAWAL OF JUROR. 

1. Where there is no sufficient evidence to permit a case to go to the 
jury, the trial judge may so rule and withdraw the case from the 
jury; but if the evidence is merely weak and such as would not induce 
the judge, if a juror, to convict, he has no authority to so withdraw 
the case. S. v. Rig@, 746. 

2. In the trial of a capital felony the judge may, for sufficient cause, dis- 
charge the jury and hold the prisoner for a new trial. 8. v. Bcrugqs, 
805. 

# 

3. Where, after the impaneling of a jury in the trial of an indictment for 
murder, and the beginning of testimony, a juror became too ill to 
continue as such, and the defendant offered to proceed with a jury 
of eleven men or to select another juror, either from the special 
venire, which had not been exhausted, but had been discharged, or 
from the bystanders, and the solicitor declined all the suggestions, 
i t  was the duty of the judge to direct a mistrial and hold the prisoner. 
IbX. 

4. Smble, i t  might in such case have been permissible for the judge to 
call a new juror and begin the trial anew ; but whether he should do 
so was entirely within his discretion. Ibid. 
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5. The true test of the competency of a witness under the exception con- 
tained in section 590 of The Code is whether he bears such a relation 
to the controversy that the verdict and judgment in the case may be 
used against him as a party in another action; if not, he is not dis- 
qualified : Therefore, 

6. In  the trial of an action to recover land, a person living as a member 
of plaintiff's household on the land and aiding in her support is not 
a party so "interested in the action" as to be incompetent to ,testify 
in regard to a transaction with the deceased father of the defendants. 
Jmee  v. Emory, 168. 

WITNESS. 

1. Where, on the trial of one charged with an offense before the mayor 
of a town, he permits himself to be called by his counsel and sworn , 
as a witness, and testides in his own behalf, the examination being 
conducted by his counsel and the cross-examination by opposing coun- 
sel, and the caution and advice prescribed by section 1145 of The 
Code not being given, he will be deemed to be exercising the right to 
testify given by section 1353 of The Code, and not under the pro- 
visions of section 1146. 8. w. Hazulchs, 712. 

2. In  the trial of an indictment for perjury it is necessary that the falsity 
of the oath be proven by two witnesses, or by one witness and cor- 
roborative circumstances sufficient to turn the scales against the 
defendant's oath. IbZd. 

WRIT OF ASSISTANCE. 

1. The writ of assistance can be issued only against parties or persons in 
privity with parties who have been concluded by a decree, and yet 
refuse, after notice, to let purchaser at  a judicial sale under such 
decree into possession. E a r n  9. Baker, 242. 

2. A question of title will not be tried on an application for the writ of 
assistance as against persons in possession claiming adversely and 
not bound by the decree. Ibid. 

WRIT OF MANDAMUS, 166. 

WRIT OF POSSESSION. 

1. When a plaintiff, in an action to recover land, was adjudged to be the 
owner and entitled to be let into possession of an undivided oneeighth 
interest in the lands described in the complaint as part of "Tracts 
Nos. 33 and 41" (and otherwise described), and defendants made no 
objection to the description contained in the complaint, a writ of 
execution will not be suspended upon the petition of others, not 
parties to the action, who are in possession of parts of "Tracts Nos. 
33 and 41," and who allege that they fear that plaintiff will, under 
the writ, be placed in possession of the land occupied by them. Fergu- 
sm u. Wright, 588. 

2. In  such case, should it clearly appear that plaintiff had recovered pos- 
session of a tract of land when it or a pant of it was in actual posses- 
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sion of a person not a party to the action, claiming adversely to 
defendants as well as plaintiff, the court would have the power to 
suspend the issuance of the writ until in an action the plaintiff should , 
be adjudged entitled to the possession as against such party also. 
IbM. 

WRONGFUL SEIZURE AND SALE BY SHERIFF. 
1.. On a trial of an action for damages for the wrongful sale of property 

by a sheriff, who justified his seizure by alleging that he had levied 
upon i t  as the property of a third person, i t  was competent for the 
plaintiff to show by such third person that he did not own i t  at  the 
time of the levy, and to this end the latter's acknowledgment of the 
execution of a bill of sale offered in evidence and antedating the levy 
was properly allowed to go to the jury to show that he had sold the 
property at  its date and also delivered it into plaintiff's possession. 
L e w w h g  v. Bmith. 386. ' 

2. Where, in the trial of an action against a sheriff for the wrongful sale 
of property, the plaintiff had furnished evidence tending to e~tablish 
the ownership of the property a t  the date of the levy, the fact that 
he had subsequently, and after the commencement of the action, 
assigned his interest to another who had become a party plaintiff, 
could have no bearing on the issue relating to the ownership of the 
property a t  the date of the levy and sale, and defendant's objection 
to evidence of such assignment was properly overruled. IbM. 


